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[1]  Cases  Argued  and  DEXERinNED  in  the  Coitrt  of  Common  Pleas,  in 
Trinity  Term  &  Vacation,  in  the  Twenty-Seventh  Year  of  the  Reign 
OF  Victoria. 

The  Judges  who  usually  sat  in  banco  in  the  term  were, — Erie,  C.  J.,  Williams,  J., 
Willes,  J.,  and  Byles,  J. ;  and,  in  the  vacation,  Williams,  J.,  Willes,  J.,  Byles,  J.,  and 
Keating,  J. 

RONNEBERG   AND   OTHERS   V.    ThE  FALKLAND   ISLANDS  COMPANY.      May  26th,  1864. 

[S.  C.  34  L.  .J.  C.  P.  .34  ;   10  L.  T.  .530;  10  .Jur.  N.  S.  940;  12  W.  R.  914.] 

Gunpowder  was  shipped  for  Valparaiso  on  board  a  vessel  chartered  on  a  voyage  to 
that  port,  with  liberty  to  touch  and  stay  at  the  Falkland  Islands.  On  the  arrival 
of  the  vessel  at  Port  Stanley,  where  the  captain  had  goods  to  unload  for  the  defen- 
dants, it  was  found  that  by  the  regulations  of  the  port  it  would  be  necessary  to 
land  and  store  the  powder  before  the  vessel  could  enter  the  harbour.  To  avoid  the 
inconvenience  and  expense  of  this,  the  captain  accepted  the  offer  of  the  agent  of 
the  defendants  of  the  use  of  a  vessel  belonging  to  them,  called  the  "Fairv,"  in 
which  to  place  the  powder  during  his  stay  at  Poit  Stanley.  The  defendants' "agent 
afterwards  requiring  the  "  Fairy  "  for  another  purpose,  without  the  consent  of  the 
captain  transhipped  the  powder  to  a  half-decked  vessel  called  the  "Lilv,"  which  the 
jury  found  to  be  an  unsafe  and  improper  vessel  for  the  purpose.  Whilst  the  "  Lilv  " 
was  anchored  outside  the  harbour,  a  storm  arose  and  she  was  sunk,  and  the  powder 
lost : — Held,  that  the  defendants  were  responsible  for  the  value,  for  that  they  were 
either  trespassers  in  removing  the  powder  without  the  captain's  consent,  or  "bailees 
who  had  been  guilty  of  want  of  reasonable  care. — On  the  arrival  of  the  ship  at 
Valparaiso,  the  consignees  of  the  powder  demanded  it  from  the  captain,  and,  not 
obtaining  it,  took  proceedings  against  the  ship,  which  the  captain  unsuccessfully 
resisted,  being  ultimately  compelled  to  pay  the  consignees  the  value  of  the  powder 
and  the  costs  : — Held,  that  the  owners  of  the  ship  could  not  claim  these  costs  from 
the  defendants,  they  not  being  a  necessary  consequence  of  their  wrongful  act. 

The  first  count  of  the  declaration  stated  that  the  plaintiffs  intrusted  to  the  defen- 
dants, and  the  defendants  received  from  the  plaintiffs,  certain  goods,  to  wit,  four 
hundred  kegs  of  gunpowder,  to  be  by  the  defend-[2]-ants  safely  and  securely  kept  and 
stowed  in  a  certain  ship  of  the  defendants  called  the  "  Fairy,"  upon  certain  terms  then 
agreed  upon  between  the  plaintiffs  and  the  defendants  :  Averment,  that,  before  action 
brought,  all  things  had  happened  and  all  times  had  elapsed  necessary  to  entitle  the 
C.  P.  x.xii.— 1 
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plaintiffs  to  the  performance  by  the  defendants  of  the  terms  of  the  said  bailment,  and 
to  sde  thi'  defendants  for  the  breaches  thereof  thereinaftei'  mentioned  :  Breach,  that 
the  (lefen<!ants  did  not  safely  or  securely  keep  or  store  the  said  ^'unpowder,  agreeably 
to  the  terms  of  the  said  liailment,  bnt  therein  made  default ;  and  that  the  defendants, 
further  disregarding  their  duty  under  the  said  bailment,  while  they  had  the  said 
gunpowder  in  their  care,  wrongfully  and  without  the  knowledge  or  consent  of  the 
plaintiffs,  removed  the  said  gunpowder  from  the  said  ship  "Fairy,"  and  placed  the 
same  in  anothei-  and  different  vessel,  and  by  reason  thereof  the  said  gunpowder  became 
wholly  lost  to  the  plaintiffs. 

The  second  count  stited  that  the  plaintiffs  intrusted  and  delivered  to  the  defen- 
dants certain  gunpowder,  to  be  taken  care  of  by  the  defendants  for  the  plaintiffs,  upon 
certain  terms  agreed  upon  between  the  plaintiffs  and  the  defendants  in  that  behalf, 
and.  amongst  others,  upon  the  terms  that  the  defendants  should  use  due  and  ])io])er 
care  and  diligence  in  the  prenn'ses :  Averment  that,  although  all  things  had  happened 
and  all  times  had  elapsed  necessary  to  entitle  the  plaintifl's  to  sue  the  defend.inls  for 
the  breach  of  duty  thereinafter  mentioned  :  Breach,  that  the  defendants  difl  not  use 
due  and  proper  care  or  diligence  in  the  premises,  but  conducted  themselves  so  contrary 
to  the  said  terms,  and  .so  carelessly  and  negligently  and  improperly  therein,  that  the 
Siiid  gunpowder  was  wholly  lost :  and  the  plaintitfs  said  that,  by  re.ison  of  the  said 
.several  premises,  the  plaintiffs  had  been  entirely  de-[3]-privcd  of  the  said  goods,  and 
had  incurred  juid  become  liable  to  pay,  and  had  paid,  large  sums  of  money  by  way  of 
damage  to  the  owners  of  the  said  goods,  and  were  compelled  to  pay  llic  sai/l  parties  their 
costs  uf  uljtaining  the  said  damages,  ami  had  tlwrehy  incurred  heavy  costs  tliemsdves  in  ami 
uhoiit  defaidiwj  themselves  from  the  claim  of  t lie  said  parties,  and  by  means  of  the  premises 
the  plaintiffs  had  been  and  were  otherwise  damnified. 

The  declaration  also  contained  counts  for  money  paid,  interest,  and  money  found 
due  upon  accounts  stated. 

The  defendants  traversed  the  several  allegations  in  the  first  and  second  counts  of 
the  declaration,  and  to  the  common  counts  pleaded  a  setoff  for  the  use  of  a  certain 
warehouse  and  store,  and  for  money  paid,  ifcc.     Issue  thcieon. 

The  cause  was  tiied  before  Erie,  C.  J.,  at  the  sittings  in  London  after  last  Hilary 
term.  The  facts  which  appeared  in  evidence  were  as  follows : — The  plaintiffs  were 
the  owners  of  a  vessel  called  the  "Johainia  Ohiffa,"  which  in  March,  18G2,  was 
chartered  by  Messrs.  Smith  &  Gregory,  merchants  in  London,  for  a  voyage  to 
Valparaiso,  with  liberty  to  touch  at  Port  Stanley,  in  the  Falkland  Islands,  with  a 
general  cargo,  amongst  which  were  four  hundred  kegs  of  gunpowder  consigned  to 
Messrs.  Allsop,  at  Valparaiso.  The  ship  sailed  on  the  2.5th  of  April,  1862,  .ind  airived 
at  Port  Stanley  on  the  2.5th  of  July.  Having  powder  on  board,  the  vessel  was  not 
permitted,  according  to  the  regulations  of  the  port,  to  proceed  to  the  ordinary  landing 
place  for  the  purpose  of  landing  some  goods  which  she  had  for  the  defendants  ;  and, 
as  it  would  be  expensive  to  warehouse  the  powder,  the  captain  accepted  the  ofler 
of  the  defendants'  agent,  Lane,  to  lend  him  a  vessel  of  theirs  called  the  "Fairy,"  a 
decked  vessel  [4]  of  small  burthen,  in  which  the  powder  might  be  stowed  and  left 
outside  the  harbour.  Whilst  the  "Johanna  Ohiffa"  was  in  the  harbour  unloading  the 
goods  consigned  to  the  defendants.  Lane,  having  occasion  to  use  the  "Fairy"  for 
another  purpose,  without  the  consent  of  the  captain,  removed  the  powder  from  her 
into  a  half-decked  boat  (al.so  belonging  to  the  defendants)  called  the  "  Lily,"  and,  a 
gale  coming  on,  the  "Lily,'  with  the  powder  on  board,  sank.  Some  of  the  powder 
was  got  up,  but  in  a  damaged  sUite  and  the  captain  refused  to  take  it  on  board. 

On  the  arrival  of  the  ".Johanna  Ohiffa "  at  Valparaiso,  the  consignees  of  the 
powder,  Messrs.  Allsop,  not  finding  the  powder  on  board,  instituted  proceedings  in 
the  Chancery  there,  and  arrested  the  ship.  The  captain  appeared,  and  judgment  was 
pronounced  against  him,  and  he  was  compelled  to  raise  the  amount  (.3121.)  incurring 
expenses  to  the  extent  of  991.  12s.  for  costs  and  commission.  The  proceedings  in  the 
Spanish  court  were  put  in. 

On  the  part  of  the  defendants,  it  was  submitted  that  they  were  not  bailees,  but 
that  the  powder  never  ceased  to  be  in  the  possession  or  under  the  control  of  the 
captam  of  the  ".Johanna  Ohiffa";  and  that,  a.ssuming  thev  were  bailees,  the  captain 
was  not  justified  in  offering  any  resistance  to  the  proceedings  against  him  at  Valparaiso 
at  the  suit  of  the  consignees,  and  that  the  defendants  at  all  events  could  not  be 
charged  with  the  expenses  of  those  proceedings. 
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His  Lordship  left  it  to  the  jury  to  say  whether  or  not  the  "Lily"  was  a  proper 
vessel  in  which  to  store  the  powder,  and  whether  the  captain  of  the  "  Johanna  Ohiffa  " 
had  consented  to  its  removal  from  the  "  Fairy  " ;  and  he  intimated  an  opinion  that 
the  plaiiitifls  might  be  entitled  to  recover  the  costs  incurred  at  Valparaiso,  if  the  jury 
should  think  that  the  captain,  in  doing  as  [5]  he  did,  acted  as  a  prudent  and  reasonable 
man  would  have  acted  under  the  circumstances. 

The  jury  found  that  the  "  Lily  "  was  not  a  safe  and  proper  vessel,  and  that  the 
captain  knew  of  the  removal  of  the  powder,  but  did  not  assent  to  it 

A  verdict  was  taken  for  the  plaintiffs  for  4021.  12s.,  leave  being  reserved  to  the 
defendants  to  reduce  the  same  by  the  amount  of  the  costs  incurred  at  Valparaiso. 

Karslake,  Q.  C,  in  Easter  Term,  moved  accordingly.  He  submitted  that  the 
captain,  having  no  defence,  ought  at  once  to  have  acquiesced  in  the  demand  of 
Messrs.  Allsop :  and  he  further  contended  that  the  defendants  were  not  bailees  and 
therefore  not  responsible  in  any  degree  for  the  safe  keeping  of  the  powder ;  that  the 
captain  was  an  assenting  party  to  the  transhipment  of  the  powder  to  the  "  Fairy  "  ; 
that  there  was  no  engagement  on  the  part  of  the  defendants  or  their  agent  that  that 
vessel  should  continue  for  an  indefinite  time  to  be  the  warehouse  for  the  powder  ;  and 
that  its  removal  to  the  "  Lily  "  was  dotie  with  the  knowledge,  if  not  with  the  .actual 
sanction,  of  the  captain  of  the  "  Johanna  Ohift'a,"  he  standing  by  and  knowing  that  it 
was  put  there.  [Erie,  C.  J.  The  captain  grumbled  ;  and  the  jury  found  that  he  did 
not  assent  to  its  removal.  Byles,  J.  It  was  removed  at  the  instance  and  for  the 
benefit  of  the  defendants.]     They  never  had  possession  of  it  as  bailees. 

Williams,  J.  As  to  the  first  part  of  the  motion,  viz.  to  reduce  the  damages  by 
the  amount  of  the  expenses  incurred  at  Valparaiso  in  respect  of  the  non-delivery  of 
the  powder,  we  think  the  rule  should  be  granted.  With  respect  to  the  second  part, — 
which  in  reality  amounts  to  this,  that  my  Lord  should  have  told  the  [6]  jurv  that 
the  fact  of  the  captain  having  stood  by  and  done  nothing  whilst  the  powder  was 
removed  from  the  "  Fairy  "  to  the  half-decked  vessel,  the  "  Lily,"  and  having  taken 
no  active  steps  to  get  it  placed  elsewhere,  afforded  an  answer  to  the  plaintiffs'  claim. 
I  apprehend  the  learned  judge  would  have  been  quite  wrong  if  he  had  told  the  jury 
anything  of  the  kind.  The  powder,  it  seems,  was  put  on  board  the  "  Fairy  "  (which 
was  not  an  unsafe  or  improper  vessel  for  the  purpose)  with  the  captain's  consent.  If 
any  accident  had  happened  to  it  whilst  there,  without  any  default  on  the  part  of  the 
defendants,  probably  there  could  have  been  no  recourse  against  them  either  bv  the 
captain  or  by  his  owners.  But  the  case  is  altogether  altered  when  the  defendants' 
agent,  wnthout  the  captain's  consent,  removed  the  powder  from  the  "  Fairy  "  to  a 
half-decked  vessel,  where  it  must  necessarily  be  exposed  to  increased  peril.  One  of 
two  things  must  result  from  such  conduct, — either  it  was  such  a  breach  of  the  bail- 
ment as  amounted  to  a  trespass,  taking  the  goods  to  a  place  to  which  the  owners  or 
the  person  representing  them  did  not  consent  to  their  being  taken, — or,  at  the  election 
of  the  defendants,  they  must  be  taken  to  have  retained  the  character  of  bailees  (subject 
to  the  obligation  of  reasonable  care),  and  the  jury  have  found  that  they  did  not  take 
reasonable  care  of  the  goods.  In  either  view,  therefore,  they  are  liable  ;  and,  the 
goods  having  been  lost,  their  value  prinm  facie  is  the  measure  of  damages  to  be 
recovered.  As  to  the  captain's  standing  by,  I  apprehend  that  amounts  to  nothing, 
unless  it  can  be  construed  into  an  acquiescence  on  his  part  in  what  was  being  done. 
That,  however,  the  juiy  negatived.  As  to  standing  by,  of  itself,  otherwise  than  as 
opeiating  by  way  of  consent,  I  apprehend  there  is  no  such  doctrine  known  to  the  law. 
There  will  therefore  be  no  rule  on  this. 

[7]  Byles,  J.  I  am  of  the  same  opinion.  If  the  question  had  been  as  to  the 
deposit  of  the  powder  on  board  the  "  Fairy,"  there  might  have  been  some  difficulty  : 
it  might  have  been  said  that  the  "Fairy  "  was  lent  to  the  captain  as  a  place  of  deposit 
for  it.  But,  when  it  was  removed  from  the  "  Fairy''  to  the  "Lily  "  without  the  con- 
sent of  the  captain  of  the  "Johanna  Ohiffa,''  it  may  be  that  such  removal  amounted 
to  a  trespass  ;  but,  at  the  very  least,  it  amounted  to  a  eon\erting  of  themselves  by 
the  defendants  into  bailees.  In  any  event,  therefore,  they  were  under  the  obligation 
of  taking  reasonable  care  of  the  powder.  They  did  not  do  this ;  for,  they  put  it  in 
a  vessel  which  was  manifestly  unsafe.  They  are,  therefore,  clearly  liable  at  all  events 
to  the  extent  of  the  value  of  the  powder. 

The  rest  of  the  court  concurring,  the  rule  was  granted  for  a  reduction  of  the 
damages. 
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Liml),  Q.  C,  and  Sir  G.  Honyraan,  now  shewed  cause.  Whether  or  not  the  costs 
incurred  at  Vjilpiuaiso  were  reasonably  incurred,  was  a  question  for  the  jury,  and  it 
Wiis  left  to  them.  Had  Lane,  the  agent  or  superintendent  of  the  defendants'  establish- 
ment at  Poit  Stanley,  admitted  their  liability  at  once,  the  captain  would  not  have 
defended  the  proceedings  in  the  Spanish  court.  Their  denial  of  lial)ility  induced  him 
to  incur  the  costs,  and  con-setpiently  they  are  responsible  for  them.  [Willcs,  J.  The 
loss  of  the  gunpowder  was  the  result  of  a  bare  wiong.  How  can  the  wrong-doers  be 
responsible  for  the  non-delivery  of  the  powder  according  to  contract?]  It  is  submitted 
that  this  falls  within  the  principle  of  the  cases  where  costs  which  have  been  reasonably 
incurred  are  recoverable.  [I'^ile,  G.  J.  Is  there  any  inst^mce  of  the  recovery  of 
consequential  damages  beyond  the  value  of  the  goods  ?]  Special  [8]  damage  may  be 
recovered  in  trover.  The  ground  upon  which  the  plaiiitiii's  rest  their  claim  here  is 
that  the  captain  w;is  induced  by  the  conduct  of  the  defendants'  agent  to  tiike  the 
course  he  did.  [Williams,  J.  The  question  i.s,  whether  the  defendants  sanctioned 
the  defence  ?J  No  defence  in  truth  was  made.  There  was  a  mere  .seizure  of  the  vessel, 
and  the  expenses  in  question  were  incurred  in  obtaining  her  release.  It  may  be  con- 
ceded that  the  plaintitls  would  have  no  right  to  intlame  their  demand  by  the  costs  of 
an  unrighteous  defence  to  a  righteous  claim.  [Erie,  C.  J.  Could  a  vessel  be  seized 
in  this  country  for  the  non-delivery  of  cargo  pursuant  to  bills  of  lading!  C.  Pollock. 
Dr.  l.ushington  has  recentl}'  so  decided.  Williams,  J.  Suppose  the  captain  on  his 
arrival  in  this  countiy  had  been  arrested  on  a  capias, — probably  he  might  have  charged 
the  wrongdoers  with  the  costs  of  the  airest :  but,  could  he  have  recovered  the  costs  of 
the  declaiation  and  subsequent  proceedings!  Byles,  J.  That  would  be  a  difl'erent 
case.  An  Englishman  is  bound  to  know  the  law  of  his  own  country,  but  not  that  of  a 
foreign  country.]  Tindall  v.  Bell,  11  M.  &  W.  228,  is  an  authority  to  shew  that  the 
proper  question  for  the  jury  in  a  case  of  this  sort  is,  whether  the  course  pursued  by 
the  plaiiitirt'  was  such  as  a  prudent  and  reasonable  man  would  under  the  circumstiinces 
pursue.  That  was  the  question  which  was  left  heie.  Broom  v.  Hall,  7  C.  B.  (X.  S.) 
50.3,  is  a  distinct  authority  in  favour  of  the  plaintiff.  There,  A.,  a  broker,  contracted 
with  B.  for  the  purchase  (on  behalf  of  C.)  of  certain  goods.  C.  refusing  to  accept  the 
goods,  I',  sued  A.  for  the  breach  of  contract.  C.  had  notice  of  the  proceedings,  but 
repudiated  his  liability,  and  A.  defended  the  action  unsuccessfully.  In  an  action  by 
A.  against  C.  for  the  damages  and  costs  paid  and  incuried  Ijy  him  in  the  first  action, 
C.  paid  into  court  [9]  enough  to  cover  the  damages  only,  and  it  was  left  to  the  jury 
to  say  whether  A.,  in  defending  the  former  action,  had  pursued  the  course  which  a 
prudent  and  reasonable  man  would  have  done  in  his  own  case.  The  jury  having  found 
for  the  ijlaintiff,  it  was  held  that  A.  was  entitled  to  recover  the  costs.  Tindall  v.  Bell 
applies  the  same  doctrine  to  an  action  of  tort.  The  degree  of  liability  of  a  part3'  is 
not  to  be  altered  by  varying  the  form  of  action. 

Karslake,  Q.  C,  and  C.  Pollock,  in  support  of  the  rule.  The  damages  must  be 
limited  to  the  value  of  the  gunpowder.  The  captain  entered  into  a  contract  to  con- 
vey and  deliver  four  hundred  casks  of  powder  at  Valparai.so.  Arriving  there  without 
it,  the  captain  was  sued  for  the  breach  of  contract ;  and,  instead  of  submitting  to  the 
claim,  he  set  up  a  defence  which  was  held  to  be  unjustifiable.  Xo  fraud  or  deceit  was 
practised  ujion  him  by  the  defendants  or  their  agent,  so  as  to  justify  him  in  charging 
them  with  the  burthen  of  his  defence.  There  is  no  case  or  dictum  to  warrant  the 
suggestion  of  Parke,  B.,  in  Tindall  v.  Bell,  that  the  liability  of  the  defendant  in  such 
a  case  is  to  depend  upon  the  opinion  of  the  jury  as  to  whether  or  not  it  was  reasonable 
under  the  circumstances  to  defend.  [Williams,  J.  Suppose  the  action  had  been  for 
unliquidated  damages,  and  the  plaintifls'  demand  was  exorbitant, — would  it  not  be  a 
proper  question  for  the  jury  whether  or  not  it  was  reasonable  to  resist  it  I]  That 
would  be  a  very  different  ea.se  from  this.  This  was  like  defending  a  monev  demand. 
As  between  the  consignees  and  the  captain  of  the  "Johanna  Ohift'a,"  the  latter  had 
parted  with  the  gunpowder  the  moment  he  consented  to  its  being  put  on  board  the 
"Fairy."  [Erie,  C.  J.  If  the  captain  had  landed  the  powder  at  Port  Stanley  and 
put  it  in  a  warehouse  there,  and  it  had  been  [10]  destroyed  by  lightning, — the  act  of 
God,  — I  tJike  it  the  captain  would  have  been  liable  to  the  consignees,  even  though  by 
the  charterparty  he  had  a  right  to  touch  and  stay  at  the  Falkland  Islands.]  Clearly 
so.  Tindull  \.  /it'/?  was  a  case  of  collision.  The  salvors  claimed  1.501.  The  owners 
paid  201.  into  court,  and  the  salvors  recovered  451.  more  :  and  the  court  of  E.xchequer 
held  that  the  award  of  the  Admiralty  court  was  the  measure  of  what  the  owners 
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should  have  paid,  and  therefore  they  had  defended  with  a  want  of  due  care  and  skill. 
There  are  only  two  classes  of  cases  where  such  costs  as  these  can  be  recovered.  One 
is,  where  thesame  question  would  be  tried  in  the  action  which  is  defended,  and 
the  party  on  whose  behalf  it  is  defended  has  notice.  In  Mayne  on  Damages,  p.  29, 
it  is  said :  There  are  several  cases  in  which  it  appeals  to  have  been  laid  down 
as  a  general  rule  that,  where  goods  are  sold  with  a  warranty  by  A.  to  B.,  and  B. 
resells  with  a  similar  warranty  to  C,  who  sues  and  recovers  against  him  for  breach 
of  warranty,  B.  may  recover  against  A.  not  only  the  costs  and  damages  he  had  to  pay 
C.  in  the  former  action,  but  also  his  own  costs  incurred  in  defending  it :  Lnv'is  v.  Feake, 
7  Taunt.  15-2;  Maimcaring  v.  Brandon,  8  Taunt.  202;  PcnwU  v.  IFoodbuni,  7  G.  & 
P.  117.  But  it  has  been  pointed  out  by  Parke,  B.  (in  Walker  v.  llatlon,  10  M.  .t  W. 
255),  that  Lewis  v.  Feake  was  decided  on  the  ground  that  the  plaintift'  was  not  aware 
at  the  time  he  sold  the  horse  («)  that  the  warranty  was  not  complied  with.  Accord- 
ingly, where  the  plaintift'  had  purchased  a  horse  of  the  defendant  with  a  warranty  of 
soundness,  and  sold  it  with  a  like  warranty  to  J.  S.,  and,  the  horse  turning  out 
un.sound,  J.  S.  brought  an  action  against  him,  which  he  defended,  and  failed  ;  [11] 
the  jury  having  found  that  the  plaintiff  ought  to  have  discovered  that  it  was  unsound, 
at  the  time  he  sold  it  to  J.  S.,  it  was  held  that  he  was  not  entitled  to  recover  as 
specific  damages  the  costs  incurred  by  him  in  defending  the  former  action  :  Wrighiup 
V.  Chamberlain,  7  Scott,  598  The  other  class  of  cases  is,  where  there  has  been  an 
express  request  to  the  plaintift'  to  defend  the  former  action.  As  to  this  Mr.  Mayne 
says,  p.  30  :  "  Of  course,  in  all  such  cases  as  those  above  mentioned,  the  defendant 
in  the  second  action  will  be  liable  for  the  costs  of  the  first,  if  he  had  advised  or 
sanctioned  a  defence  being  set  up,  because,  by  directing  a  defence,  he  has  admitted 
that  there  were  reasonable  grounds  for  defending :  Williams  v.  liurrell,  1  C.  B.  402  ; 
Emves  v.  Martin,  1  Esp.  N.  P.  C.  162.  And  it  would  seem  that  slight  evidence  upon 
this  point  may  warrant  a  jury  in  finding  that  the   defence  was  sanctioned.     A.  sued 

B.  in  an  action  in  which  B.  would  have  a  remedy  over  against  C. :  B.  gave  notice  to 

C.  of  the  nature  of  the  action,  and  called  on  him  to  come  in  and  defend  it.  This  C. 
refused  to  do,  but  did  not  forbid  a  defence  being  taken.  B.  suffered  judgment  by 
default,  and  put  A.  to  the  proof  of  his  claim  at  the  writ  of  inquiry.  It  was  held  that 
there  was  evidence  to  go  to  the  jury  that  C.  had  sanctioned  the  defence,  and,  the  jury 
having  included  these  costs  in  the  damages  in  the  action  by  B.  against  C,  the  court 
refused  a  new  trial :  Blyth  v.  Smitli,  5  M.  &  G.  406,  6  Scott,  X.  R.  360.  In  no  case 
can  the  costs  of  defending  an  action  be  recovered,  when  that  action  is  brought,  not 
merely  for  the  wrongful  act  of  the  defendant  in  the  second  action,  but  also  for  some 
wrongful  act  of  the  original  defendant  himself."  As  to  any  advice  that  Lane  may 
have  chosen  to  give  the  captain  on  the  subject,  he  was  not  the  agent  of  the  defendants 
for  that  purpose.  The  simple  question  is,  did  a  state  of  facts  exist  which  would 
justify  [12]  the  captain  as  a  man  of  ordinary  care  and  experience  in  defending 
himself  against  the  proceedings  at  Valparaiso,  when  he  bj'  parting  with  the  possession 
of  the  gunpowder  as  he  did  had  been  guilty  of  a  breach  of  his  contract.  The  obliga- 
tion the  captain  was  under  to  tranship  or  to  land  the  powder  before  he  could  enter 
the  harbour  of  Port  Stanley,  has  nothing  to  do  with  his  liability  upon  his  contract  to 
the  consignees  at  Valparaiso. 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  ought  to  be  made  absolute  to  reduce 
the  verdict  by  the  amount  of  the  costs  of  the  litigation  which  took  place  at  Valparaiso. 
The  facts  are  these: — The  ship  'Johanna  Ohift'a  "  ha\ing  sailed  with  a  general  cargo 
under  a  charterparty  on  a  \oyage  to  Valparaiso,  with  liberty  to  touch  and  stay  at  the 
Falkland  Islands,  arrived  at  Port  Stanley  with  goods  to  be  delivered  to  the  defendants, 
the  Falkland  Islands  Company  :  but,  as  she  had  gunpowder  on  board,  consigned  to 
Valparaiso,  it  was  necessary  according  to  the  regulations  of  the  port  to  land  or  tranship 
it  before  she  could  be  allowed  to  enter  the  hacbour.  Accordingly,  in  order  to  save 
the  expense  of  landing  and  warehousing  the  powder,  the  captain  of  the  "Johanna 
Ohifta"  accepted  the  ofter  of  a  schooner  named  the  "Fair}'"  as  a  place  of  temporary 
deposit  for  it,  the  "  Fairy  "  being  a  safe  and  convenient  vessel  for  that  purpose.  The 
company's  agent  wanting  the  "  Fairy  "  for  another  puipose,  without  the  consent  of 
the  captain  of  the  "Johanna  Ohifla,"  removed  the  powder  from  her  to  the  "Lily,"  a 

{a)  Williams,  J.,  observed  that  he  should  have  thought  this  should  have  been  "at 
the  time  he  defended  the  action." 
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hiilf-decked  vessel  of  smaller  capacity,  and  an  impi'oper  vessel  for  the  purpose ;  and, 
ii  storm  jiiisiiij;  whilst  the  "  Lily  "  was  lying  at  anchor  outside  the  harbour,  she  sank 
with  the  powder  on  board.  The  jury  found  that  there  was  want  of  reasonable  caie 
on  the  part  of  the  company  in  putting  the  [13]  powder  on  board  the  "Lily."  They, 
therefore,  though  gratuitous  bailees,  are  lialile  for  the  value  of  the  powder,  and  for 
any  conse(|Uential  damages  which  the  owner  of  it  might  sustain  Ijy  its  loss  there.  But 
the  captain  went  on  his  voyage  to  Valparaiso,  telling  the  company's  agent  that  he 
would  hold  them  responsible  to  his  owners  for  the  value.  On  his  ari-ival  at  Valparaiso, 
the  consignees,  Messis.  Ailsop,  demanded  the  gunpowder.  Now,  it  seems  to  me  to  be 
perfectly  clear  that  a  master  of  a  ship  who  has  signed  a  bill  of  lading  making  goods 
deliverable  at  a  given  port,  and  has  peimitted  them  to  be  taken  out  at  an  intermediate 
place  and  lost,  has  no  answer  to  make  to  the  consignee  when  he  demands  them.  The 
captain  of  the  "Johanna  Ohitl'a,"  who  knew  his  duty,  must  have  been  well  aware  of 
that.  He,  however,  instead  of  admitting  it,  denied  his  liability.  The  ship  was  there- 
upon arrested,  and  a  suit  instituted  in  the  proper  court  in  Valparaiso,  the  abstiact  of 
the  proceedings  in  which  shewed  that  there  had  been  considerable  discussion  and 
delay  in  coming  to  an  adjudication.  The  captain  was  called  upon  by  virtue  of  his 
contract  to  deliver  the  goods.  His  defence  failed  him.  That  defence  was  entirely 
distinct  from  any  conduct  on  the  part  of  the  Falkland  Islands  Company  or  their  agent. 
They  were  no  paities  to  the  contract  between  the  captain  and  Messrs.  Ailsop,  and 
weie  in  no  waj'  responsible  for  that  litigation.  The  costs  thereby  incurred  were  not 
damages  arising  from  the  destruction  of  the  gunpowder,  so  as  to  call  upon  the  wrong- 
doers to  pay  them.  In  TmdaU  v.  Bell,  1 1  M.  &  W.  228,  the  action  was  biought 
against  the  wrongdoer,  who  was  clearly  liable  for  the  salvage  the  plaintitt'  would  have 
to  pay  to  the  salvors.  The  plaintiff'  thought  Kt  to  litigate  with  the  salvors.  They 
claimed  15Ul.  He  offered  I'Ol.  ;  and  the  court  of  Admiralty  awaided  them  (551.  The 
couit  of  R.\che(juer  held  that  the  plaintiff'  should  [14]  have  lendered  i-easonable  com- 
pensation, that  the  201.  was  not  reasonable,  but  that  the  reasonable  amount  must  be 
assumed  to  be  the  sum  awarded  hy  the  court,  and  that  the  defendant  was  not  lialile 
for  the  costs  of  that  litigation,  because  the  plaintiff'  had  not  asked  that  the  (piestion 
whether  or  not  they  were  reasonaljly  incurred  should  be  left  to  the  jury.  There,  the 
damage  claimed  was  clearly  connected  with  the  wrong.     This  is  not  so. 

WlLLlA.M.s,  J.  I  am  of  the  same  opinion.  The  (piestion  is,  whethci-  the  plaintiff's 
have  given  any  evidence  that  their  incurring  the  litigation  they  did  at  \'alparaiso  was 
a  reasonably  necessary  consequence  of  the  wrong  done  to  them  by  the  defendants.  I 
am  of  opinion  that  they  have  not  given  such  evidence.  On  the  contrary,  I  think  the 
costs  incurred  in  a  defence  which  was  wholly  untenable  was  a  useless  and  wasteful 
expenditure  of  money,  which  the  plaintifi's  have  no  right  to  call  upon  the  defendants 
to  reimburse  them  for. 

WiLLEs,  J.  I  am  of  the  same  opinion.  The  damages  which  the  plaintiff's  were 
prima  facie  entitled  to  recover  must  be  limited  to  the  value  of  the  goods  lost  through 
the  defemlants'  wrongful  act.  The  plaintiff's  also  claimed  to  be  reimbursed  for  the 
costs  they  incurred  at  Valparaiso.  In  order  to  make  out  their  right  to  lecover  these, 
they  were  bound  to  shew  that  they  were  the  necessary  consequence  of  the  wrong,  and 
that  a  reasonal)le  person  would  have  defended  the  suit  there.  To  prove  this,  the 
plaintiff's  put  in  an  abstract  of  the  proceedings  in  that  suit,  which  resulted  in  their 
defeat.  They  did  not  shew  that,  in  the  opinion  of  lawyers  there,  the  issue  was  a 
doubtful  matter :  and  it  certainly  would  not  have  been  a  doubtful  matter  here.  Nor 
do  they  shew  that  there  was  any  reasonable  doubt  as  to  the  [15]  amount  for  which 
they  were  liable  to  the  consignees  of  the  gunpowdei'.  Nor  do  they  shew  that  the 
captiiin  was  in  any  difficulty  as  to  procuring  the  amount  necessary  to  satisfy  the  just 
claim  of  the  consignees,  if  "that  would  have" been  material.  Consistently  with  all  that 
appeared,  the  value  of  the  gunpowder  was  easily  ascertainable  ;  and  there  may  have 
been  nothing  for  the  captain  to  do  but  to  draw  upon  his  owners  and  so  get  the  money. 
All  the  costs,  tiierefore,  incurred  at  Valparaiso  may  have  been  unnecessary.  I  am 
unable  to  see  any  distinction  between  one  part  and  the  rest.  I  therefore  think  the 
claim  for  special  damage  has  not  been  sustained  in  proof. 

Byles,  J.,  concurred. 

Rule  absolute. 
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TuRQUAND,  Official  Manager,  &c.,  v.  Moss.     May  28th,  1864. 

Held, — upon  the  authority  of  Ex  parte  Godden,  In  re  Shetlle,  1  De  Gex,  Jones,  &  Smith, 
260, — that,  in  the  schedule  of  creditors  assenting  to  or  dissenting  from  a  composi- 
tion under  the  192ud  section  of  the  Bankruptcy  Act,  1861,  filed  in  pursuance  of  the 
general  order  in  bankruptcy  of  the  22nd  of  May,  1862,  the  names  and  the  amount 
of  the  debts  of  all  the  creditors  must  appear,  whether  secured  (wholly  or  in  part) 
or  unsecured. 

This  was  an  action  for  rent.  The  defendant  pleaded,  as  to  601.,  parcel,  &c.,  a  deed 
of  composition  under  the  192nd  section  of  the  Bankruptcy  Act,  1861  (24  &  25  Vict, 
c.  1.34) ;  and,  as  to  the  residue,  that,  after  the  making  and  registration  of  the  deed, 
the  defendant  had  delivered  up  the  lease.     Issue  thereon. 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  in  London  after  last  Hilary 
Term.  It  appeared  that  the  defendant  had  executed  a  deed  of  composition  under  the 
192nd  section  of  the  statute,  which  had  been  executed  or  assented  to  by  sixteen  out 
of  the  twenty-[16]-eight  creditors  whose  names  appeared  in  the  account  or  list  filed 
with  the  chief  registrar  pursuant  to  the  practice  of  the  Bankruptcy  court  (a).  The 
aggregate  of  the  debts  contained  in  that  list  was  63441.  Os.  lOd.,  three-fourths  of 
which  would  be  47581.  Os.  7|d.  The  debts  of  the  assenting  creditors  amounted  to 
49171.  8s.  8d.  :  but  there  was  a  debt  of  4201.  due  to  one  Attenborough,  which  was 
not  inserted  in  the  list,  he  being  fully  secured  by  a  deposit  of  plate,  wines,  and  other 
propert}',  with  a  power  of  sale.  The  defendant  had  also  given  Attenborough  his 
acceptance  for  2871.  The  insertion  of  either  of  these  amounts  would  have  turned 
the  scale. 

It  was  submitted  on  the  part  of  the  plaintiff  that  the  defendant  had  failed  to  prove 
that  a  majority  in  number  representing  three-fourths  in  value  of  his  creditors  had 
assented  to  or  approved  of  the  deed.  On  the  other  hand,  it  was  insisted  that, 
inasmuch  as  the  administration  and  distribution  of  the  insolvent's  property  under  the 
deed  was  to  be  in  all  respects  the  same  as  if  he  had  been  adjudged  bankrupt  and  his 
estate  had  been  administered  in  bankruptcy,  and  as  Atten-[17]-borough  could  not 
have  proved  in  respect  of  his  demand  if  the  defendant  had  been  adjudged  bankrupt, 
it  could  not  be  necessarj'  that  it  should  appear  in  the  list. 

The  leai-ned  judge  ruled  that  all  the  debts,  as  well  secured  as  unsecured,  must  be 
inserted  in  the  list  and  taken  into  account ;  and  he  directed  a  verdict  for  the  plaintiff 
(there  being  no  evidence  to  support  the  second  plea),  reserving  the  defendant  leave 
to  move. 

Digby  Seymour,  Q.  C,  accordingly,  in  Easter  Term  last,  obtained  a  rule  nisi  to  enter 
a  verdict  foi-  the  defendant  on  the  ground  that  the  composition  deed  was  valid,  notwith- 
standing the  omission  of  Attenborough's  name  from  the  list  of  creditors.  He  referred 
to  Ex  parte  More/an,  hi  re  IFoudlioiise,  32  Law  J.,  Bankruptcy,  15.  [Byles,  J.,  referred 
to  Kingv.  Randall.  14  C  B.  (N.  S.)  721,  where  it  was  held  by  this  court  that,  in 
estimating  the  number  and  value  of  the  assenting  creditors  to  a  deed  under  the  192nd 
section  of  the  Bankruptcy  Act,  1861,  secured  as  well  as  unsecured  creditors  were  to 
be  taken  into  the  account.  Erie,  C.  J.  If  secured  creditors  are  to  count  in  ascertaining 
the  numbers,  why  should  they  not  in  ascertaining  the  amount  of  assents  ?]  In  none 
of  the  cases  where  the  point  has  arisen  was  the  creditor  secured  to  the  full  amount. 

A.  Wills  and  F.  M.  White,  on  a  former  day  in  this  term,  shewed  cause.  The 
question  depends  upon  the  construction  of  the  192nd  section  of  the  24  &  25  Vict. 

(a)  The  printed  form  of  this  account  (which  is  prescribed  by  the  General  Order  in 
Bankruptcy  of  the  22nd  of  May,  1862,)  has  the  following  note  at  the  head  of  it: — 
"This  is  to  be  an  account,  to  the  best  of  the  debtor's  knowledge,  information,  and 
belief,  of  all  the  debts  of  the  debtor  [in  cases  of  partnership,  all  the  debts  of  the 
partnership,  and  the  separate  debts  of  each  partner,  are  to  be  given  in  separate  lists] 
which  shall  respectively  amount  to  101.  and  upwards,  and  including  debts  secured,  and 
shewing  the  estimated  value  of  any  security."  In  the  list  filed  in  this  case  were  the 
names  of  two  creditors  who  held  security, — the  debt  of  the  one  being  701.,  and  the 
estimated  value  of  the  security  held  by  him  (consisting  of  wines)  being  stated  at  901. ; 
and  the  debt  of  the  other  being  3001.,  and  the  estimated  value  of  the  security  (wines 
and  pictures)  being  stated  at  1201. 
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c.  1.'54,  which  enacts  that  "every  deed  or  other  instrument  made  or  entered  into 
between  a  debtor  ami  his  creditors  or  an^-  of  them,  or  a  tiiistee  on  their  l)ehalf,  relating 
to  the  debts  or  liabilities  of  the  debtor  and  his  release  therefrom,  or  the  distribu- 
tion,  inspection,  management,  and  winding  up  of  his  estate,  or  any  of  [18]  such 
matters,  shall  bo  as  valid  and  eft'ectual  and  binding  on  all  the  creditors  of  such 
debtor  ;is  if  they  were  parties  to  and  had  duly  executed  the  same,  provided  the 
following  conditions  be  observed,"— that  is  to  say,  amongst  others, — "  1.  A  majority 
in  number  representing  three-fourths  in  value  of  the  creditors  of  such  debtor  whose 
debts  shall  respectively  amount  to  101.  and  upwards,  shall,  before  or  after  the  execution 
thereof  by  the  debtor,  in  writing  assent  to  or  approve  of  such  deed  or  instrument," — 
"5.  Together  with  such  deed  or  instrument  there  shall  be  delivered  to  the  chief 
registrar  an  affidavit  by  the  debtor  or  some  person  able  to  depose  thereto,  or  a 
certificate  by  tlie  trustee  or  trustees,  that  a  majority  in  number,  representing  three- 
fourths  in  value  of  the  creditors  of  the  debtor  whose  debts  amount  to  lOl.  or  upwards, 
have  in  writing  iissented  to  or  approved  of  such  deed  or  instrument,  and  also  stilting 
the  amount  in  value  of  the  property  and  credits  of  the  debtor  comprised  in  such 
deed."  In  Ex  iiark  GiMen,  In  re  Shellle,  32  Law  J.,  Bankruptcy,  37,  the  Lords 
Justices,  on  appeal,  held  that  the  word  "creditors"  in  this  section  comprises  the 
secured  as  well  as  the  unsecured  creditors.  "I  think,"  said  Lord  . Justice  Turner, 
"  that  this  deed  has  not  the  as.seiit  of  the  necessary  proportion  in  value  of  the  creditors  ; 
for,  according  to  the  best  opinion  which  I  can  form  upon  the  subject,  I  think  that,  in 
reckoning  the  proportion  of  assenting  creditors  under  this  section,  the  debts  due  to 
secured  as  well  as  unsecured  creditors  must  be  taken  into  account :  otherwise,  creditors 
imperfectly  secured  would  be  left  at  the  mercy  of  the  unsecuied  creditors."  And  in 
King  V.  L'lintliill,  14  C.  B.  (N.  S.)  721,  Erie,  C.  .1.,  intimates  that  Ex  parte  Monjan  does 
not  conflict  with  Ex  parte  Godden.  The  point  is  therefore  res  judicata,  and  can  only 
be  raised  in  a  court  of  error. 

[19]  l>igby  Seymour,  ()■  t".,  and  H.  James,  in  support  of  the  rule.  Attenborough's 
debt  being  fully  secured,  and  creditors  under  these  deeds  of  arrangement  having  the 
same  rights  (s.  197)  as  ci-editors  under  a  fiat  in  bankruptcy,  he  could  not  have  proved, 
and  therefore  his  debt  need  not  be  insetted  in  the  list.  In  Shclford  on  Bankruptcy, 
3rd  edit.  56.'?,  it  is  said,  that,  "if  a  creditor  of  a  bankrupt  holds  a  security  on  part  of 
the  bankrupt's  estate,  he  is  not  entitled  to  prove  his  del)t  under  the  commission,  without 
giving  up  or  realizing  his  security ;  for  the  principle  of  the  bankiupt  laws  is  that  all 
creditors  are  to  be  put  on  an  cfjual.footing,  and  therefore,  if  a  creditor  chooses  to  prove 
under  the  commission,  he  must  sell  or  surrender  whatever  property  he  holds  belonging 
to  the  bankrupt :  i)ut,  if  he  has  a  security  on  the  estate  of  a  thiixl  person,  that  principle 
does  not  apply  ;  he  is  in  that  case  entitled  to  prove  for  the  whole  amount  of  his  debt, 
and  also  to  realize  the  security,  provided  he  does  not  altogether  receive  more  than  20s. 
in  the  pound  :  Ex  jiarte  Bennd,  2  Atk.  527  ;  Ex  parte  Parr,  1  Rose,  B.  C.  76  ;  Ex2>arte 
Goodman,  3  Madd.  375."  And  the  197th  section  of  the  Bankruptcy  Act,  1861,  contains 
an  enactment  that,  "except  where  the  deed  shall  expressly  provide  otherwise,  the 
court  shall  determine  all  questions  arising  under  the  deed  according  to  the  law  and 
practice  in  bankruptcy,  so  far  as  they  may  be  applicable,  and  shall  have  power  to  make 
and  enforce  all  such  orders  as  it  would  be  authorized  to  do  if  the  debtor  in  such  deed 
hiul  been  adjudged  bankrupt,  and  his  estate  were  administered  in  bankruptcy."  Ex 
parte  Godden,  In  re  Shetlh;  1  De  Gex,  Jones,  &  S.  260,  32  Law  J.,  Baukiuptcy,  37,  was 
the  case  of  an  unsecured  ci-editor.  In  Ex  parte  Spyer,  In  re  Jo.'<eph.f,  32  Law  J., 
Bankruptcy,  62,  64,  Lord  Wcstbury,  C,  says  :  "  Creditors  under  a  deed  of  trust  are 
put  in  the  same  position  in  [20]  which  creditors  under  a  fiat  are  placed  Ijy  the  bank- 
rupt law.  Secured  creditors,  therefore,  rank  under  the  deed  of  trust  for  the  amount 
remaining  due  after  deduction  of  the  value  of  their  securities."  It  was  held  in  that 
case  that,  where  the  deed  shewed  a  clear  intention  that  the  esUte  should  be  administered 
as  in  bankruptcy,  the  insertion  therein  of  a  particular  power  repugnant  to  its 
general  tenor  formed  no  objection  to  the  validity  of  the  deed,  but  might  be  lejected. 
[Willes,  J.  This  court,  in  Lei;//!,  v.  I'eiulletMry,  15  C.  B.  (N.  S.)  815,  declined  to  act  on 
that  case,  holding  that  the  whole  of  the  deed  must  be  looked  at.]  Here  the  deed  upon 
the  face  of  it  is  good.  What  would  Attenborough  prove  for  !  In  Ex  parte  Morgan,  In 
re  nootlhou.^,  1  De  Gex,  Jones,  &  S.  269,  32  Law  J.,  Bankruptcy,  15,  20,  Lord 
\V  estbury,  C,  says  :  "  The  197th  section  causes  the  state  of  things  under  a  trust-deed 
to  be  precisely  the  Siiiue  if  there  had  beeu  a  bankruptcy  instead  of  a  deed  of  composi- 
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tiou.  Therefore,  creditors  under  a  trust-deed  are  in  eodem  statu  as  creditors  under 
a  bankruptcy.  But  creditors  under  a  bankruptcy  cannot  prove  without  allowing  for 
the  value  of  their  securities,  and  creditors  under  trust-deeds  are  subject  to  the  same 
objection."  [Willes,  J.  If  the  goods  were  burnt,  whose  would  be  the  loss  !]  If  the 
goods  were  destroyed  without  any  default  on  the  part  of  the  bailee,  he  would  no  longer 
be  a  creditor  holding  security.  To  hold  that  a  secured  ci-editor  is  to  be  inserted  for 
the  amount  of  his  debt,  secured  as  well  as  unsecured,  will  be  highly  inc  uvcnient. 
Secured  creditors  would  naturally  be  favourable  to  the  debtor  :  they  would  ha\'e  no 
interest  in  common  with  the  general  body  of  creditors ;  and  yet  it  might  be  that  their 
insertion  might  turn  the  scale.  If  Attenborough's  name  were  placed  among  those  of 
the  dissentient  creditors,  there  would  still  be  the  requisite  three-fourths  in  number.  [21] 
The  amount  of  his  debt  is  in  reality  nil.  The  judgment  in  Ex  parte  Godden,  In  re  Sheftk, 
it  must  be  observed,  was  pronounced  at  a  time  when  the  decisions  were  conflicting. 
[Byles,  J.  The  words  "number  and  value"  are  the  same  in  s.  192  of  the  Bankruptcy 
Act,  1861,  as  in  the '224th  section  of  the  12&  13  Vict.  c.  106:  but  the  words  explaining 
the  meaning  of  "  value  "  in  the  last-mentioned  section  are  not  found  in  s.  192(a).] 
"Value"  means  value  to  be  estimated  in  the  court  of  bankruptcy.  There  the  value 
is  the  amount  due  after  deducting  what  may  be  realized  by  the  security.  And  this 
appears  from  the  form  of  the  schedule,  which  is  part  of  the  practice  of  the  court.  The 
creditor's  voice  and  his  influence  ought  to  be  regulated  by  the  amount  of  his  pecuniary 
interest  in  the  result.  A  fully  secured  creditor  has  no  value.  Some  light  is  thrown 
upon  the  question  by  s.  97  {b),  which  enacts  that,  "  in  the  computation  of  debts  for 
the  purposes  of  any  petition  under  this  act,  there  shall  be  reckoned  as  debts," — amongst 
others, — "sums  due  to  creditors  holding  mortgages  or  other  available  .securities  or 
liens,  after  deducting  the  value  of  the  property  comprised  insiwh  mortgages,  securities,  or  liens." 
[Erie,  C.  J.  Ex  parte  Godden,  In  re  Shettle,  seems  to  be  a  direct  judgment  to  the  point. 
We  will  look  into  the  cases,  and  give  our  judgment  to-morrow.] 

Cur.  adv.  vult. 

Erle,  C.  J.  In  this  case  a  verdict  was  found  for  the  [22]  plaintiff,  subject  to 
leave  reserved  to  the  defendant  to  enter  the  verdict  for  him  if  the  court  should  be  of 
opinion  that  the  composition  deed  was  executed  by  creditors  to  the  required  number 
and  value.  And  that  question  depends  upon  whether  or  not  the  amount  of  debts 
owing  to  creditors  holding  security  are  to  be  taken  into  account.  I  am  of  opinion 
that  the  amount  of  secured  debts  must  be  taken  into  the  account :  and  I  come  to 
that  conclusion  because  I  find  in  the  case  of  Ex  parte  Godden,  In  re  Shettle,  1  I)e  Gex, 
Jones,  &  S.  260,  .32  Law  J.,  Bankruptcy,  37,  upon  appeal  from  a  decision  of  Mr.  Com- 
missioner Holroyd,  the  Lords  Justices  pronounce  a  judgment  expressly  upon  the 
point,  and  give  their  reasons,  which  are  perfectly  satisfactory  to  my  mind.  It  is 
the  ratio  decidendi,  and  the  decision  of  a  court  of  high  judicature.  I  am  quite  aware 
that  there  were  two  points  raised  in  that  case,  and  that  either  of  them  would  attbrd 
ground  for  disposing  of  the  case  as  it  was  disposed  of.  But  the  point  is  considered 
by  the  Lords  Justices ;  and  must  therefore  be  looked  upon  as  res  judicata.  We  have 
referred  to  the  report  of  the  case  in  1  De  Gex,  Jones,  &  Smith,  260,  and  there  we 
find  the  ground  of  the  decision  made  still  more  apparent.  In  Ex  parte  Spyer,  In  re 
Josephs,  at  page  3 IS  of  the  same  volume,  where  a  discussion  arose  upon  the  validity 
of  a  deed  under  the  same  statute,  observations  are  made  by  the  Lord  Chancellor  and 
by  one  of  the  counsel  arguing  before  him,  which  seem  to  tend  to  a  different  view  of 
the  law.  But  there  was  no  adjudication  of  the  point  there,  and  no  definite  expres- 
sion of  opinion  by  Lord  Westbury, — nothing,  in  short,  which  ought  to  weigh  against 
the  deliberate  judgment  of  Lord  Justice  Knight  Bruce  and  Lord  Justice  Turner  in  the 
former  case.  No  doubt  considerable  light  is  thrown  upon  the  Bankruptcy  Act,  1861, 
by  comparing  it  with  the  12  &  13  [23]  Vict.  c.  106.  Both  contain  analogous  provi- 
sions as  to  deeds.  There  are  several  cases  upon  the  subject  in  the  1st  volume  of  De 
Gex,  Jones,  &  Smith  ;  and  the  material  provisions  of  the  two  statutes  are  set  out  at 

(a)  "  Provided  always  that  every  creditor  shall  be  accounted  a  creditor  in  value  in 
respect  of  such  amount  only  as,  upon  an  account  fairly  stated,  after  allowing  the  value 
of  moitgagcd  property  and  other  such  available  securities  or  liens  from  such  tradei-, 
shall  appear  to  be  the  balance  due  to  him." 

(/')  Lord  Justice  Knight  Bruce  seems  to  have  thought  otherwise  in  Ex  parte  Gcdilen, 
In.  re  Shettle,  1  De  Gex,  Jones,  &  Smith,  270,  271. 
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pp.  230  et  se<i.  The  iiiicstioii  now  before  us  arises  under  the  act  of  1861,  and  could 
not  have  arisen  in  respect  of  a  composition  deed  under  the  former  act,  for  the  224th 
section  of  that  act  contains  an  express  proviso  that  secured  dcl)ts  should  not  be  taken 
into  account.  The  statute  of  18G1  leaves  out  that  proviso:  and  we  must  assume  that 
the  legislature  intentionally  omitted  it.  E.r  parte  Godden,  In  re  Shcttk,  is  a  clear 
decision  upon  the  point,  and  I  am  of  opinion  that  our  judgment  must  be  in  accordance 
with  it. 

\\'iLi,i.\.Ms,  J.  I  also  am  of  opinion  that  we  must  decide  this  case  upon  the 
authority  of  the  express  judgment  delivered  by  the  Lords  Justices  in  E.r  jiarte  Guddm, 
In  re  Shdtk,  1  De  Gu.x,  Jones,  Ik  Smith,  260.  .Vlthough  there  was  another  ground 
upon  which  the  judgment  in  that  case  proceeded,  the  very  point  now  under  considera- 
tion wiis  argued,  and  a  deliberate  judgment  was  pronounced  upon  it.  In  Ex  park 
Morr/iiTt,  In  re  JVoodhouse,  1  De  Gex,  Jones,  &  Smith,  28S,  .32  Law  J.,  Bankruptcy,  15, 
the  Lord  Chancellor  expressed  an  opinion  and  decided  the  case  apparently  in  a 
manner  inconsistent  with  the  decision  of  the  Lords  Justices  in  E.r.  parte  Godden,  In  re 
S/ieltle.  But  Ex  jmie  Godden  was  cited  there,  and  the  Lord  Chancellor  does  not 
express  any  disappi'oval  of  it.  In  Ex  parte  Spyer,  In  re  Josephs,  the  counsel  for  the 
respondent  (see  1  De  Gex.  Jones,  &  Smith,  323)  appear  to  have  considered  the 
|)osition  of  the  Lord  Chancellor  in  Ex  parte  Morgan  to  have  been  different  from  the 
decision  of  the  Lords  Justices  in  Ex  parte  Godden.  I  conceive  the  latter  to  be  a  [24] 
decision  upon  the  very  point  now  before  us,  and  therefore  that  we  are  governed  by  it. 

WiLLK.s,  J.     I  am  of  the  same  o[)inion. 

Bylks,  J.  I  am  also  of  opinion  that  we  are  entirely  governed  by  the  authority  of 
the  case  decided  by  the  Lords  Justices,  Ex  parte  Godden,  In  re  i'ihettle,  1  De  Gex, 
Jones,  tV;  Smith,  260,  32  Law  J.,  Bankruptcy,  37  But  for  that  decision,  I  must 
confess  I  should  have  felt  inclined  to  adopt  a  different  conclusion.  The  case  of  a 
creditor  having  a  deposit  of  goods,  with  a  power  of  sale,  stiuids  very  much  in  the 
same  position,  I  should  have  thought,  as  a  case  of  set-ofl"  or  of  mutual  credit. 

Kule  discharged. 

A  judge  at  Chambers  having  in  the  exei-cise  of  his  discretion  dispensed  with  bail  on 
appeal,  on  the  ground  that  the  question  to  be  determined  was  a  doubtful  one,  and 
h;id  been  decided  by  the  court  in  deference  to  a  single  authority, — the  Court  refu.scd 
to  set  aside  his  order. 

June  3rd. — The  defendant  having  appealed  against  this  decision,  Byles,  J.,  made 
an  order  at  Chambers  under  the  3Sth  section  of  the  Common  Law  Procedure  Act, 
18.54  (17  &  18  Vict.  c.  125),  that  bail  in  error  should  be  dispensed  with.  The 
affidavits  upon  which  this  order  was  obtained  stated  in  substance  as  follows  ; — 

"The  issues  of  fact  in  this  cause  were  tried  at  the  sittings  after  last  Hilary  Term 
•it  Guildhall,  before  Byles,  J.,  when  a  verdict  was  directed  by  the  learned  judge  to  be 
entered  for  the  plaintiff,  with  liberty  to  the  defendant  to  move  to  enter  the  verdict 
for  him  : 

"The  facts  upon  which  such  verdict  was  entered  and  leave  reserved  were  these : — 
It  appeared  from  the  evidence  of  the  defendant  that  he  was  indebted  at  the  date  of 
the  registration  of  the  deed  of  composition  set  forth  in  the  pleadings  to  a  Mr.  Atten- 
borough,  for  money  lent,  in  a  sum  of  upwards  of  4001.,  Ijut  that  [25]  Mr.  Atten- 
borough  held  security  of  a  larger  value,  and  that  the  sum  so  due  and  secured  to  Mr-. 
Attenborough  had  not  been  calculated  in  estimating  the  three  fourths  in  value  of  the 
defendant's  creditors  required  by  the  Bankruptcy  Act,  1801,  to  assent  to  the  .said 
deed  of  composition.  Thereupon  it  was  contended  by  the  plaintifl'  that  the  requisi- 
tions of  the  192nd  section  of  the  Bankruptcy  Act,  1861,  had  not  been  complied  with, 
inasmuch  as  the  sum  lent  by  Mr.  Attenljorough  constituted  him  a  cieditor,  and  the 
amount  of  his  demand  must  be  taken  into  consideration  in  calculating  the  amount  of 
indebtedness  of  the  defendant ;  and,  if  this  were  done,  it  would  be  found  that  three 
fourths  in  value  of  the  defendant's  creditors  had  not  assented  to  the  deed  : 

"  It  was,  on  the  other  hand,  contended  by  the  defendant  that  the  sum  borrowed  of 
Mr.  Attenborough  could  not  be  taken  into  consideration,  inasmuch  as  he  was  fully 
secured,  and  the  word  'value'  in  the  192nd  section  of  the  statute  meant  value  after 
deduction  of  the  value  of  the  securities  held  by  the  creditor  ;  and  that,  if  Mr.  Atten- 
borough's  debt  were  taken  into  consideration,  it  could  only  be  for  the  purpose  of 
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estimating  the  number  of  creditors,  aud,  notwithstanding  the  addition  of  his  name,  the 
majority  had  assented  to  the  deed  : 

"  In'  Easter  Term  last,  the  defendant  obtained  a  rule  nisi  to  entei'  the  verdict  for 
him,  pursuant  to  the  leave  reserved,  on  the  ground  that  the  deed  was  valid,  notwith- 
standing the  omission  of  Attenboiough's  name  from  the  list  of  creditors.  The  rule 
was  argued  on  the  27th  of  May  last,  and  the  court  took  time  to  consider.  On  the 
•26th,  the  court  delivered  judgment  and  discharged  the  rule,— Mr  Justice  Byles 
intimating  that  he  felt  bound  to  follow  the  decision  of  the  Lords  Justices  in  Ex  parte 
Godden,  In  re  Shettle,  1  De  Ge.x,  [26]  Jones,  &  S.  260,  32  Law  J.,  Bankruptcy,  37, 
otherwise  he  entertained  a  strong  leaning  towards  the  defendant's  contention  : 

"  The  point  raised  is  one  of  great  moment  to  the  public  and  to  the  legal  profession, 
and  the  result  is  watched  with  much  anxiety,  as  many  deeds  framed  under  the  192nd 
section  of  the  Bankruptcy  Act,  1861,  have  been  registered  upon  the  same  basis  in 
estimating  the  three  fourths  in  value  of  the  creditors  as  the  deed  now  in  question  : 

"The  defendant  desires  to  appeal  against  the  said  decision,  not  for  the  purpose  of 
delaying  the  plaintiff,  but  solely  with  the  bona  tide  intention  of  obtaining  the  decision 
of  the  court  upon  the  point  of  law  raised  as  above  stated." 

A.  Wills  now  moved  to  rescind  this  order.  He  submitted  that  there  was  no  ground 
for  departing  from  the  ordinary  rule  of  practice  in  this  case ;  and  that  the  case  of 
Bevan  v.  It'hifimre,  L5  C.  B.  (N.  S.)  4i2,  upon  the  authority  of  which  the  order  was 
made,  was  peculiar  in  its  nature,  and  decided  upon  grounds  which  could  have  no 
application  to  a  case  of  this  sort.  [Byles,  J.  I  made  the  order  because  the  couit 
decided  what  was  manifestly  a  very  doubtful  question,  upon  the  authority  of  a  judg- 
ment by  which  they  felt  themselves  bound.] 

Ekle,  C.  J.  This  was  a  matter  entirely  within  the  competency  of  the  learned 
judge  to  decide  He,  having  tried  the  cause,  the  knowing  all  about  it,  has  exercised 
his  discretion,  and  I  do  not  feel  justified  in  interfering. 

The  rest  of  the  court  concurring, 

Rule  refused. 


[27]     NicoLL  V.  Greaves.     May  30th,  1864. 

[S.  C.  33  L.  J.  C.  P.  2.59  ;  10  L.  T.  531  ;  10  Jur.  N.  S.  919  ;  12  AV.  R.  961.] 

A  hunimnan  is  a  menial  servant,  and  therefore  the  hiring  of  a  huntsman,  though  in 
terms  for  a  year,  and  upon  conditions  which  can  only  be  fully  carried  out  by  a 
service  enuring  for  the  full  period  of  a  year,  is  subject  to  the  ordinary  condition  that 
it  may  be  determined  by  either  party  at  a  month's  notice. 

This  was  an  action  for  the  alleged  wrongful  dismissal  of  a  huntsman.  The  first 
count  of  the  declaration  stated  an  employment  of  the  plaintiff  by  the  defendant  for  a 
year  as  huntsman  and  first  whip  in  kennel,  at  the  wages  of  1001.,  with  draft-hounds, 
coals,  and  bones,  leave  to  keep  a  pig,  two  coats,  two  waistcoats,  two  pairs  of  breeches, 
two  pairs  of  boots,  one  cap,  one  whip,  and  one  pair  of  spurs,  and  alleged  a  wrong- 
ful dismissal  before  the  end  of  the  year.  The  second  count  alleged  a  hiring  until 
determined  by  reasonable  notice,  and  charged  a  dismissal  without  reasonable  notice. 
The  third  count  alleged  a  hiring  until  determined  by  a  six  months'  notice,  and 
charged  a  dismissal  without  such  six  months'  notice.  The  fourth  count  alleged  a 
hiring  until  detei-mined  by  a  three  months'  notice,  and  charged  a  dismissal  without 
such  three  months'  notice. 

The  defendant  by  his  first  and  second  pleas  traversed  the  agreements  and  dis- 
missals as  alleged  ;  and  by  his  third  plea  (to  the  .second  count)  alleged  a  determination 
of  the  hiring  by  a  reasonable  notice.     Issue  thereon. 

The  cause  was  tried  before  Williams,  J.,  at  the  first  sitting  in  Easter  Term  last. 
The  facts  were  as  follows  : — In  the  month  of  February,  1863,  the  defendant,  who  was 
the  master  of  the  Old  Berk.shire  fox-hounds,  engaged  the  plaintiff  as  huntsman  upon 
the  terms  contained  in  the  following  memorandum : — "  1001.  a  j'ear,  draft-hounds, 
coals  and  bones,  leave  to  keep  a  pig,  two  coats,  two  waistcoats,  two  pairs  of  Ijreeches, 
two  pairs  of  boots,  one  cap,  one  whip,  one  pair  of  spurs."  The  plaintift'  entei'cd  on 
the  service  on  the  7th  of  April,  and  remained  therein  until  the  16th  of  October,  when  [28] 
he  received  a  month's  notice  to  quit.     His  salary  was  paid  up  to  the  16th  of  Xovemlier. 
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The  contention  on  the  part  of  the  plaintiff  was  that  a  huntsman's  position  differed 
from  that  of  a  menial  or  domestic  servant,  and  therefore  that  he  was  not  liable  to  be 
dismissed  at  a  month's  notioe.  Several  witnesses,  who  had  had  various  engagements 
as  whip|)crs-in  and  hnntsnien  for  ])eriods  varying  from  three  to  thirty  years,  were 
called  for  the  purpose  of  establishing  a  custom  for  the  hire  of  a  huntsman  for  the 
"season."  '!  hcv  all  stated  that  they  had  always  had  their  engagements  terniinated 
with  the  season,  by  notices  varying  from  one  to  si.x  months,  and  that  they  never  knew 
of  an  instance  of  a  huntsman  being  dismissed  in  the  course  of  the  season.  Some  of 
them  stated  that,  though  the  season  did  not  commence  so  early,  it  was  usual  foi-  the 
hiring  to  take  place  in  April,  in  order  to  give  the  huntsman  an  opportunity  of  becom- 
ing familiar  with  the  hounds  and  the  country  to  be  hunted. 

It  was  also  proved  that  the  plaintitV,  whilst  in  the  defendant's  employ,  occupied  a 
cottage  which  formed  part  of  his  farm  premises,  and  was  distant  about  half  a  mile 
from  his  own  residence,  but  not  within  the  curtilage  ;  that  the  advantages  accruing  to 
the  huntsman  from  the  draft-hounds  (the  sale  of  useless  or  mismatched  hounds)  would 
be  worth  about  .501.  a  year,  and  that  ari.sing  from  the  sale  of  the  I)ones  about  2.")1.  more  ; 
and  that  the  usual  time  of  drafting  was  at  the  end  of  the  season. 

(Jn  the  other  hand,  it  was  contended  on  the  part  of  the  defend.uit  that  a  hunts- 
man lanked  with  ordinary  domestic  or  menial  ser\ants,  and  was  subject  to  removal 
on  the  same  terms.  And  several  witnes.ses  wei'c  called  on  his  behalf,  masters  of  hounds 
and  others,  who  denied  that  there  was  any  such  custom  as  that  at-[29]-tempted  to  be 
set  up  by  the  plaintiff,  and  stated  that  they  had  always  dismissed  their  huntsmen  at 
a  month's  notice. 

The  learned  judge  told  the  jury  that,  whether  or  not  a  huntsman  was  a  menial 
servant,  was  a  question  of  law  ;  that  there  might  be  a  custom  by  which  the  etigage- 
ment  was  determinable  only  at  the  end  of  the  season  ;  but  that,  in  his  opinion,  the 
evidence  given  did  not  go  far  enough  to  shew  the  existence  of  a  custom  either  way. 
But  he  reserved  leave  to  the  defendant  to  move  to  enter  a  nonsuit  if  it  should  become 
necessary. 

The  jury, — affirming  the  custom  set  up  by  the  plaintiff,  to  dismiss  at  a  month's 
notice  only  at  the  end  of  the  season, — returned  a  verdict  for  the  plaintiff,  damages  801. 

Overend,  Q.  C,  accordingly,  in  Easter  Term,  obtained  a  rule  nisi  to  enter  a  non- 
suit, on  the  grounds  that  the  plaintitl'  was  a  menial  servant  and  liable  to  be  dismissed 
on  the  usual  month's  notice,  and  that  there  was  no  evidence  of  any  custom  to  take  the 
case  out  of  the  ordinary  rule  as  to  menial  servants ;  or  for  a  new  trial,  on  the  ground 
that  the  verdict  was  against  the  weight  of  evidence,  if  the  court  should  be  of  opinion 
that  there  was  any  evidence  to  go  to  the  jury  of  the  existence  of  a  custom  to  dismiss 
huntsmen  on  any  other  notice  than  that  received  for  menial  servants.  He  referred  to 
Nowlau  V.  Ahldl,  2  C.  M.  &  K.  5-1.  There,  the  plaiutilf  agreed  to  enter  the  defen- 
dant's service  as  heiid-gardener,  and  to  have  the  management  ;ind  superintendence 
of  the  (Icfcndant's  hot-houses,  pineries,  &c.,  at  the  wages  of  1001.  per  aiuunn.  The 
plaintiff  resided  in  a  house  belonging  to  the  defendant,  in  his  domain,  but  apart  from 
the  defendant's  house.  The  plaintiff  had  the  privilege  of  taking  ap-[30]-prentiees,  and 
had  taken  two  at  151.  per  annum  premium.  The  plaintiff  remained  with  the  defen- 
dant in  the  capacity  above  mentioned  about  four  years,  when  the  defendant  gave  him 
a  month's  warning.  In  an  action  for  a  quarter's  wages, — the  plaintiff  claiming  to  be 
engaged  on  a  yearly  hiring, — it  was  held  that  he  was  a  menial  servant  only,  and  only 
entitled  to  a  month's  warning. 

Huddleston,  Q.  C,  and  Grithts,  now  shewed  cause.  The  ijuestion  is,  was  this 
])laintiff  a  menial  servant,  or  was  he  hired  upon  a  contract  for  dismissal  only  at  the 
end  of  the  season.  [Erie,  G.  J.  Kather,  if  he  was  of  the  class  of  servants  termed 
"menial,"  was  the  contract  such  as  to  take  him  out  of  the  custom  as  to  the  dismissal 
of  menial  servants.]  His  position  as  huntsman  was  one  of  responsibility  and  trust ; 
and  the  terms  of  his  employment  were  such  as  to  require  an  engagement  more  perma- 
nent than  that  of  an  ordinary  domestic  or  menial  servant.  For  the  piupose  of  his 
acquiring  the  benefit  of  the  drafting  of  the  hounds,  it  was  necessary  that  his  services 
should  Ijc  retained  until  the  end  of  the  season,  until  which  time  the  drafting  could  not 
take  place.  Nor  could  he  have  the  full  benetit  of  the  other  stipulations  in  the  agree 
ment,  if  liable  to  summary  dismissal.  It  is  extremely  difficult  to  define  with  accuracy 
what  is  a  menial  or  domestic  servant,  who  aic  placed  by  all  the  authorities  in  the  same 
category.     In  Aoulan  v.  Abkit,  -J  C.  M.  iV;  U.  .54,  the  head  gardener,  though  hired  at 
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a  yearly  salary  and  not  resident  in  tlie  lionse,  was  held  to  occnpy  the  position  of  a 
menial  servant.  But,  in  Todd  v.  Keirir.k,  8  Exch.  151,  a  governess  engaged  at  a  yearly 
salary,  though  residing  in  the  house,  was  held  not  to  be  within  the  class  of  domestic 
or  menial  servants.  "The  point  reserved,"  says  Pollock,  C.  B.,  [31]  "was,  whether 
a  governess  is  within  the  rule  by  which  a  menial  or  domestic  servant  may  be  dis- 
charged with  a  month's  notice  or  a  month's  wages.  We  are  of  opinion  that  she  is  not. 
The  position  which  she  holds,  the  station  she  occupies  in  a  family,  and  the  manner  in 
which  such  a  person  is  usually  treated  in  society,  certainly  place  her  in  a  very  different 
situation  from  that  which  mere  menial  and  domestic  servants  hold  "  In  Louth  v. 
Drummoni/,  coram  Parke,  B.,  Kingston  Spring  Assizes,  1849,  cited  in  Smith's  Master 
and  Servant,  2nd  edit.  52,  it  was  held  that  a  "  farm-bailift' "  could  not  lie  got  rid  of  on 
a  month's  notice.  Looking  at  the  whole  circumstances  and  the  nature  of  the  contract, 
it  is  obvious  that  it  was  the  intention  of  both  parties  that  this  should  be  a  yearlj' 
hiring,  subject  to  be  determined  by  a  six  months'  notice  or  a  reasonable  notice,  ending 
with  the  end  of  the  season.  Much  inconvenience  and  annoyance  might  arise  if  either 
party  could  put  an  end  to  such  a  contract  in  the  midst  of  the  season.  There  was 
abundant  evidence  to  support  this  view.  It  was  not  to  be  expected  that  a  usage  or 
practice  like  this  should  be  proved  as  completely  as  a  custom  of  a  particular  trade  in 
the  city  of  London. 

Overend,  Q.  C,  and  Le  Breton,  in  support  of  the  rule.  This  plaintiff  was  a  menial 
servant, — part  of  the  retiiuie  of  his  master.  A  farm-labourer  or  a  farm-bailiff,  it  seems, 
would  not  come  within  the  category  of  menial  or  domestic  servants.  The  head- 
gardener,  though  not  living  in  the  master's  house,  but  in  a  cottage  in  the  domain,  has 
been  held  to  be  within  that  class,  notwithstanding  the  hiring  was  surrounded  by 
many  special  privileges  which  at  first  sight  would  appear  inconsistent ;  Nowlan  v. 
AhlcJt,  2  C.  M.  &  R.  54.  Is  there  anything  superior  or  less  menial  in  the  huntsman'? 
A  good  gardener  must  be  a  person  of  a  con-[32]  siderable  amount  of  education.  Lord 
Abinger  in  that  case  said  :  "  I  should  have  been  inclined  to  have  told  the  jury  that 
the  plaintiff  was  a  menial  servant ;  for,  though  he  did  not  live  in  the  defendant's 
house,  or  within  the  curtilage  (intra  moenia),  he  lived  in  the  grounds  within  the 
domain."  In  Crocker  x.  Mohneur,  3  C.  &  P.  470,  a  servant  being  engaged  for  a  year 
at  30  guineas  and  a  suit  of  clothes,  was  provided  with  a  livery  suit  on  his  entering  the 
service:  he  was  wrongfully  turned  away  within  the  year:  and  it  was  held  that  he 
could  not  maintain  trover  for  the  clothes.  "If,"  said  Lord  Tenterden,  "the  plaintifi" 
was  dismissed  without  reasonable  cause,  whereliy  he  was  prevented  from  becoming 
entitled  to  this  suit  of  clothes,  he  has  his  action  for  that :  but  he  cannot  maintain  an 
action  of  trover,  because  he  has  no  property  in  the  clothes  till  he  has  served  a  year." 
The  case  of  the  governess  is  of  a  totally  dift'erent  character.  That  of  the  huntsman  is 
in  no  respect  different  from  the  gardener,  the  coachman,  or  the  groom.  The  incon- 
venience suggested  of  such  a  contract  as  this  being  determinable  at  a  month's  notice 
in  the  middle  of  the  season,  would  be  no  greater  than  the  loss  of  a  cook  or  a  coachman 
in  the  middle  of  the  London  season  would  be  to  persons  of  a  certain  class.  Besides, 
the  head  whip  is  always  ready  and  competent  to  take  the  place  of  the  huntsman,  upon 
an  emergency.  The  suggestion  as  to  the  special  nature  of  the  contract  is  answered  by 
the  case  of  Johnson  v.  Bhnkensopp,  5  Jurist,  870.  Thei'e,  by  a  written  memoi'andum 
of  agreement  iietween  the  defendant  and  the  plaintiff,  the  plaintiff  was  "  to  have  6s. 
a  week,  three  bolls  of  wheat,  to  set  potatoes  for  his  family's  use,  to  have  a  cow  kept, 
house  and  firing,  to  keep  the  gardens  and  pleasui'c-grounds  in  clean  and  good  ordei-, 
to  assist  in  the  stables,  and  when  required  at  hay  and  corn  harvest,  and  to  make  [33] 
himself  generally  useful:  to  enter  12th  May,  1838."  The  defendant  had  dismissed 
the  plaintiff  upon  a  month's  warning.  In  an  action  brought  by  the  plaintiff  to  recover 
a  quarter's  wages,  as  being  a  yearly  servant, — it  was  held  that  he  was  a  menial  servant, 
and  was  theiefore  by  the  general  rule  of  law  entitled  to  a  month's  notice  only  ;  and 
that  the  memorandum  of  agreement  contained  nothing  which  shewed  an  intention  in 
the  parties  to  exclude  that  rule.  [Erie,  C.  J.  How  is  a  "  huntsman  "  classed  in  the 
Asses,sed-Tax  .Acts?]  With  household  servants:  see  52  G.  3,  c.  93,  Sched.  C.  No.  1. 
The  16  &  17  Vict.  c.  90,  Sched.  C,  contains  a  special  pi-ovision  as  to  gardeners.  His 
duties,  his  habits,  and  his  associates,  all  tend  to  place  the  huntsman  in  the  category  of 
menial  servants.  There  was,  properly  speaking,  no  evidence  given  by  the  plaintitt'at 
all  of  a  custom.  The  utmost  it  amounted  to  was  the  assertion  of  isolated  facts  and 
personal  experiences  of  the  witnesses   themselves.     To  constitute  a  custom,   some 
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iiiiifiirni  practice  universally  received  and  acted  upon  with  reference  to  the  matter  in 
hand  must  l)e  shewn.  None  such  was  shewn.  The  witnesses  called  on  the  i>art  of  the 
defendant,  on  the  other  hand,  distinctly  jiroved  a  riijhl  to  dismiss  at  a  month's  notice, 
though  they  admitted  that  for  mutual  convenience  the  engagement  was  generally 
carried  on  to  the  end  of  the  seiison. 

Krle,  C.  J.  I  am  of  opinion  that  this  rule  must  be  made  absolute  to  enter  a  non- 
sin"t  or  a  verdict,  ;is  the  plaintifl'  may  choose.  The  action  is  brought  upon  a  contract 
for  the  hiring  of  the  plaintitt'  in  the  capacity  of  huntsman  :  an<l  it  is  clear  that  the 
contract  was  in  terms  for  a  year's  service.  'The  point  to  be  determined  is,  whether 
or  not  the  pJaintitV  falls  within  the  class  of  servants  commonly  termed  in  the  cases 
and  in  the  [34]  treatises  on  the  subject  of  the  relative  rights  and  duties  of  masters 
and  servants,  menial  or  domestic  :  because  the  law  is  now  firmly  established  that  the 
hiring  for  a  year  of  a  person  in  that  class  is  subject  to  the  condition  that  eithci-  partj' 
may  put  an  end  to  the  relation  at  any  time  upon  giving  the  other  a  month's  notice 
or  a  month's  wages.  Does  a  huntsman,  then,  fall  within  the  class  of  menial  servants'? 
It  is  well  observed  in  the  very  excellent  treatise  on  the  Law  of  Master  and  Servant, 
by  Mr.  Manley  Smith,  p.  .52,  that  "  no  general  rule  can  be  laid  down  as  to  who  do 
and  who  do  not  come  within  the  category  of  menial  servants.  Each  case  must  depend 
upon  its  own  circumstances."  Hut  it  seems  to  me  that  the  reason  of  the  rule  in  these 
cases  is  that  there  are  some  contracts  for  services  which  bring  the  parties  into  such 
close  pro.ximity  and  fie(|uency  of  intercourse, — valuable  if  mutually  agreeable,  but 
intolerably  annoying  should  it  be  otherwise, — that  it  is  highly  de.sirable  that  either 
party  should  lie  at  liberty  to  put  an  end  to  them  if  so  minded.  Where  the  service 
is  of  such  a  domestic  nature  as  to  require  the  servant  to  be  frequently  about  his 
master's  person,  or,  as  in  the  case  of  the  gardener,  about  his  grounds,  if  any  ill-feeling 
should  arise  between  them,  the  constant  presence  of  the  servant  would  be  a  source 
of  infinite  irritation  and  annoyance  to  the  master.  The  law  and  the  reason  of  the 
law  are  mutual.  The  servant  may  have  an  exacting  and  dissatisfied  master,  con- 
stantly finding  or  imagining  faults  or  short-comings :  in  such  a  case,  the  sooner  the 
servant  can  free  himself  from  his  disagreeable  position  the  better  for  his  comfort  and 
happiness.  It  is  therefore  for  the  benefit  of  both  that  the  contract  which  binds  two 
incompatible  tempers  together  should  be  easily  determinable.  Does  the  position  of 
a  huntsman  difi'er  in  this  respect  from  that  of  any  other  servant  in  [35]  the  establish- 
ment ?  He  would  have  to  be  frequently  in  communication  with  the  owner  or  mastei' 
of  the  hounds  ;  and,  if  so  minded,  might  make  the  expensive  luxury  of  keeping 
hounds  a  source  of  vexation  lather  than  of  enjoyment  to  their  proprietor.  It  may 
also  be  that  the  master  of  the  hounds  may  be  a  person  of  rough  and  uncourteous 
bearing,  irritable  about  trifles,  and  dissatisfied  with  the  best  attempts  to  please  :  in 
such  a  ciise  it  would  be  just  iis  much  to  the  interest  of  the  huntsman,  if  he  has  any 
self-respect,  to  be  able  to  terminate  at  a  month's  notice  a  state  of  tyranny  and 
oppression.  For  these  reasons,  it  appears  to  me  that  a  huntsman  comes  within  the 
description  of  servants  to  which  I  have  been  referring.  The  legislature  in  the 
A.ssessed  Tax  Acts  which  have  been  cited,  .seem  to  have  drawn  the  line  between 
persons  employed  in  a  service  of  luxury,  in  respect  of  whom  the  master  is  taxable, 
and  those  of  necessity,  such  as  servants  in  trade  and  husbandry,  in  respect  of  whom 
he  is  not  taxable.  In  the  list  of  the  former  we  find  the  huntsman.  Take  the  two 
cases  which  have  been  decided, — Nrndan  v.  .-/We//,  2  C.  M.  &  R.  54,  in  the  Exchequer. 
and  -Johnaon  v.  Blcuhnimpp,  5  Jurist,  807,  in  the  Queen's  Bench.  In  the  former,  the 
head  gardener  was  held  to  be  a  menial  servant,  though  the  terms  of  his  hiring  were 
general  as  to  time,  and  subject  to  provisions  which  ordinarily  would  seem  to  be 
inconsistent  with  an  abrupt  termination  of  his  service.  Now,  a  servant  filling  the 
capoeity  of  head  gardener  must  be  a  man  of  considerable  acquirements  to  enable  him 
to  perform  his  duties  efinciently  and  properly.  And  although  in  that  case  he  had 
a  separate  residence,  he  was  still  held  to  be  a  domestic  servant :  and  very  properly 
so,  as  I  conceive,  for  the  garden  is  as  much  a  source  of  comfort  and  enjoyment  as 
any  part  of  a  man's  dwelling.  So,  in  John.ton  v.  Blenhn-fopp,  the  [36]  plaintitT  seems 
to  have  been  hired  as  a  superior  sort  of  servant,  and  the  contract,  as  in  the  former 
case,  gave  him  many  privileges  and  advantages  not  usually  enjoyed  by  menial 
servants  ;  and  yet  it  was  held  that  he  might  be  dismissed  at  the  ordinary  month's 
notice.  In  each  case  the  terms  of  the  contract  shewed  that  both  paities  hoped  that 
the  service  would  continue  at  le;ist  for  a  year,  but  still  the  court  held  that  the  con- 
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tract  was  subject  to  the  ordinary  condition.  So  here,  although  the  plaintiff  was  to 
have  the  draft-hounds  and  other  privileges  and  perquisites,  yet,  as  he  comes  within  the 
class  of  menial  servants,  all  that  must  be  taken  subject  to  the  condition  which  over- 
rides all  contracts  for  menial  or  domestic  service,  viz.  that  it  shall  be  determinable 
at  any  time  upon  either  party  giving  to  the  other  a  month's  notice.  Upon  the 
evidence  of  the  plaintiff  in  this  case,  I  find  nothing  to  shew  that  the  contract  was 
made  upon  the  terms  that  this  rule  of  law  or  implication  of  usage  should  be  excluded. 
No  doubt  it  was  within  the  competency  of  the  parties  to  the  contract  to  engage  for 
a  year  certain,  or  for  a  service  dissoluble  only  upon  a  three  or  a  six  months'  notice. 
Such  a  special  contract  would  have  overridden  the  general  rule  of  law.  But  no  such 
contract  is  to  be  found  here  ;  nor  was  any  evidence  given  from  which  it  could  be 
inferred  that  a  different  usage  prevailed  with  regard  to  huntsmen  from  that  which 
governs  the  hiring  of  ordinary  domestic  servants.  The  notice  given,  therefore,  was 
a  sufficient  notice  to  determine  the  engagement. 

Williams,  J.  I  am  entirely  of  the  same  opinion.  At  the  trial  the  question  was 
treated  by  the  plaintiff's  counsel  as  one  of  law  :  and  I  dealt  with  it  accordingly.  I 
entirely  agree  with  my  Lord  in  the  conclusion  he  has  come  to,  and  also  in  the  reasons 
he  has  given.  An  [37]  attempt  was  made  on  the  part  of  the  plaintiff  to  give  evidence 
of  a  custom  peculiar  to  huntsmen,  assuming  a  huntsman  to  fall  within  the  class  of 
menial  servants.  But  I  told  the  jury  I  could  discover  no  evidence  upon  which  they 
could  properly  find  such  a  custom.  The  utmost  the  endence  for  the  plaintiff  amounted 
to,  was  the  story  of  the  individual  experiences  of  his  witnesses.  There  was  nothing 
which  could  be  considered  as  a  legal  foundation  for  any  such  custom.  The  real 
question  to  be  decided  was,  whether  the  hiring  of  a  huntsman  was  determinable  at  a 
month's  notice.  After  maturely  considering  all  the  evidence  that  was  given,  I  have 
come  to  the  conclusion  that  the  case  of  the  huntsman  must  be  governed  by  the  general 
rule  applicable  to  all  other  domestic  servants. 

WiLLES,  J.,  concurred. 

Byles,  J.  I  am  of  the  same  opinion.  Con.siderable  difficulty,  as  it  seems  to  me, 
is  introduced  by  holding  menial  to  be  synonymous  with  domestic  (a)V  "  Me-[38]-nial  " 
would  seem  to  be  derived  from  the  same  root  as  "  menage"  («)-,  one  of  the  retinue  or 
attendance.  The  huntsman  was  always  considered  one  of  the  retinue,  even  of  the 
Princes  of  the  Church  in  olden  times  (b).  He  goes  out  with  his  master,  and  wears 
his  liver}'.  An  agricultural  or  farm  labourer  {Lilleij  v.  Elwin,  11  Q.  B.  742),  a  farm 
bailiff  {Loulh  v.  Dnttnmmd,  Kingston  Spring  Assizes,  18-19),  and  a  governess  {Todd 
V.  Kerrick,  8  Exch.  151),  have  been  held  not  to  come  within  the  description  of  menial 
01'  domestic  servants  whose  service  may  be  put  an  end  to  by  a  month's  notice.  The 
contrary  was  held  in  the  case  of  the  head  gardener,  Johnson  v.  Blenkensopp,  5  Jurist, 
870 ;  and  that  seems  to  be  the  dividing  line.     I  do  not  think  we  shall  be  wrong  in 

(a)'  Nothing  very  satisfactory  is  to  be  gathered  from  any  of  the  Dictionaries  which 
are  usually  referred  to  as  authorities. 

The  word  "domestic"  is  defined  by  Johnson  to  mean  "belonging  to  the  house," 
"inhabiting  the  house  :  "  in  Richardson,  "of  or  appertaining  to  house  or  home  :  "  and 
in  Webstei',  "one  who  lives  in  the  family  of  another,  as  a  chaplain  or  .secretary  :  also, 
a  servant  or  hired  labourer  residing  with  a  family." 

"  Menial  "  is  said  by  Johnson  to  be  derived  from  meiny  or  many  :  memic,  old  French  ; 
and  is  thus  defined, — "  Belonging  to  the  retinue  or  train  of  servants  ; "  "  one  of  the  train 
of  servants  : "  and  he  refers  to  Termes  de  la  Ley,  p.  429,  where  it  is  said  that  "  menials 
are  those  servants  which  live  within  their  master's  walls  of  his  house  :  see  the  stat.  of 
2  H.  4,  c.  21 ."  Richard.son  defines  menial  to  be  "  a  company  or  retinue, — the  company 
or  collected  number  of  a  household  or  family."  And  Webster,  as  "  belonging  to  the 
retinue  or  train  of  servants  ;"  "a  domestic  servant." 

A  "  servant "  is  defined  by  Johnson  to  be  "  one  who  attends  another,  and  acts  at 
his  command  ; "  by  Richardson,  as  "  one  who  does  the  bidding  of  a  master ; "  and  by 
Webster,  as  "  a  person  that  attends  another  for  the  purpose  of  performing  menial  offices 
for  him." 

(a)2  In  the  Dictionnairede  1' Academic  Francaise,  "Menage"  isdescribedas  "Gouverne- 
ment  domestique,  et  tout  ce  qui  concerne  la  depense  et  I'entretien  d'une  famille." 

('')  Erie,  C.  J.,  observed  that  a  "  huntsman  "  was  formerly  a  part  of  the  routine  of 
the  Temple. 
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lioliliiig  thiit  the  case  of  the  lumtsmaii  does  not  go  beyond  that.     As  to  the  supposed 
nsiigc,  there  was  no  evidence  to  snstain  it.     And  in  truth  the  jury  have  only  found 
that  which  was  agreed  on  both  sides,  viz.  that,  in  many  cases,  for  convenience  sake, 
(lie  huntsnian'.s  engagement  has  been  put  an  end  to  at  the  close  of  the  season. 
Kulc  absolute. 

[39]    NoTHARD  V.  Pepper.    May  30th,  1864. 

[S.  C.  10  L.  T.  7.SL' ;  10  .lur.  N.  S.  1077.  Referred  to,  The  Little  Lizzie,  1870,  L.  K. 
3  A.  &  E.  .57.  Followed,  The  Henry  Co.ron,  1878,  3  P.  D.  159.  Discussed,  'The  Sohvai/, 
188.5,  10  P.  I).  138.] 

In  an  action  for  a  collision,  the  examination  of  the  captain  of  the  plaintift's  ship,  taken 
by  the  receiver  of  wiecks  under  the  Merchant  Shipping  Act,  17  &  18  Vict.  c.  104, 
s.  448,  is  not  adniissilile  for  the  defendant,  under  .s  441),  for  the  purpose  of  proving 
the  fact  that  the  damage  to  the  plaintill's  ship  from  the  collision  was  on  her  star- 
board l)Ow  ;  such  fact  being  offered  for  the  purpose  of  shewing  that  the  plaintift's 
ship  was  in  fault, — the  (piestion  which  ship  caused  the  damage  to  the  other  not 
being  a  matter  which  the  receiver  had  power  under  s.  448  to  examine  into. 

This  was  an  action  for  damage  done  to  the  plaintiflT's  ship  by  a  collision  with  a 
vessel  belonging  to  the  defendant,  through  the  negligence  of  the  master  and  maiiners 
The  cause  was  tried  before  Byles,  J.,  at  the  sittings  in  London  after  last  term. 

There  was  conflicting  evidence  as  to  which  vessel  was  in  fault;  and  in  the  result 
the  jury  found  a  verdict  for  the  plaintiff 

Upon  the  cross-examination  of  the  captain  of  the  plaintiff's  vessel,  the  defendant's 
counsel  proposed  to  put  in  a  statement  which  had  been  made  by  him  upon  oath  before 
the  receiver  of  wrecks  at  Grimsby,  under  the  Merchant  Shipping  Act,  18.54,  17  &  18 
V^ict.  c.  104,  s.  448  (made  evidence  b}'  s.  449).  This  examination  was  offered,  not  only 
for  the  purpo.sc  of  shewing  that  the  captain's  statement  on  that  occasion  was  ;it  variance 
with  the  evidence  he  was  giving  at  the  trial,  but  also  as  substantive  evidence  of  one 
of  the  facts  therein  contained,  viz.  that  the  damage  received  by  the  plaintiff's  vessel 
was  on  her  starboard  bow,  which,  as  Itoth  vessels  were  going  free,  and  therefore  both 
bound  to  port,  would  shew  that  the  plaintiff's  vessel  must  have  been  in  fault. 

The  learned  judge,  however,  rejected  the  evidence,  and  the  jury  found  a  verdict 
for  the  plaintiff. 

Brett,  Q.  C,  in  Easter  Term  last,  obtained  a  rule  nisi  for  a  new  trial  on  the  ground 
of  the  improper  rejection  of  evidence,  and  also  that  the  verdict  was  against  the  weight 
of  evidence.  He  referred  to  the  439th  section  of  the  statute,  which  inipowers  the 
board  of  trade  to  appoint  receivers,  and  to  the  448th  and  449th  sections,  [40]  the 
former  of  which  provides  for  certain  matters  to  be  examined  into  before  the  receiver, 
and  the  latter  of  which  makes  such  examination  prima  facie  evidence  of  the  matters 
therein  contained.  [Willes,  J.,  referred  to  Fdcharthcm  v.  Mdlvih,  2  Bingh.  229, 
9  J.  B.  Moore,  435,  where  books  containing  lists  of  passenger.s,  deposited  at  the 
India  House,  pursuant  to  the  53  6.  3,  c.  15.5,  ss.  15,  16,  were  held  to  be  admissible 
in  evidence  towards  shewing  the  value  of  a  voyage.] 

Edward  .lames,  Q.  C,  and  Warton  shewed  cause.  The  examination  in  question 
was  offered  not  simply  to  contradict  the  plaintiff's  cjiptain,  but  as  substantive  evidence 
to  .shew  that  the  negligence  was  on  the  part  of  the  plaintiff"s  servants,  and  not  on  that 
of  the  defendant's  servants.  The  question  turns  mainly  upon  the  construction  of  the 
448th  and  44yth  sections  of  the  17  &  18  Vict.  c.  104.  Section  448  enacts  that  "any 
receiver,  or,  in  his  absence,  any  justice  of  the  peace,  shall,  as  soon  as  conveniently  may 
be,  examine  upon  oath  any  person  belonging  to  any  ship  which  may  be  or  may  have 
been  in  distress  on  the  coasts  of  the  united  kingdom,  or  any  other  person  who  may 
be  able  to  give  any  account  thereof  or  of  the  cargo  or  stores  thereof,  as  to  the  follow- 
ing matters,  that  is  to  say, — 1.  The  name  and  description  of  the  ship,— 2.  The  name 
of  the  master  and  of  the  owners, — 3.  The  names  of  the  owners  of  the  cargo, — 4.  The 
ports  or  places  from  and  to  which  the  ship  was  bound,— 5.  The  oecjision  of  the  distress 
of  the  ship, — 6.  The  ser\'ices  rendered, — 7.  Such  other  matters  or  circumstances  relat- 
ing to  such  ship,  or  to  the  cargo  on  board  the  same,  as  the  receiver  or  justice  thinks 
necessary  :  And  such  receiver  or  justice  shall  take  the  examination  down  in  writing, 
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;iiid  shall  make  two  copies  of  the  same,  of  which  he  shall  send  one  to  the  Ijoard  of 
[41]  trade  and  the  other  to  the  secretary  of  the  committee  for  managing  the  affairs 
of  Lloyd's  in  London,  and  such  last-mentioned  copy  shall  be  placed  by  such  secretary 
in  some  conspicuous  situation  for  the  inspection  of  persons  desirous  of  examining  the 
same  ;  and,  for  the  purposes  of  such  examination,  every  receiver  or  justice  as  afore- 
said shall  have  all  the  powers  given  by  the  first  part  of  this  act  to  inspectors  appointed 
by  the  board  of  trade."  And  s.  449  enacts  that  "any  examination  so  taken  in  writing 
as  aforesaid,  or  a  copy  thereof,  purporting  to  be  certified  under  the  hand  of  the 
receiver  or  justice  before  whom  such  examination  was  taken,  shall  be  admitted  in 
evidence  in  any  court  of  justice,  or  before  any  person  having  by  law  or  by  consent 
of  parties  authority  to  hear,  receive,  and  examine  evidence,  as  prima  facie  proof  of  all 
matters  contained  in  such  written  examination."  These  are,  unquestionably,  very 
extensive  terms:  but  they  must  be  subject  to  some  reasonable  limitation, — to  the 
inquir}',  for  instance,  into  which  the  receiver  is  authorized  to  enter.  The  provision.? 
in  question,  it  is  to  be  observed,  are  found  in  that  part  or  division  of  the  Merchant 
Shipping  Act  which  relates  exclusively  to  "wrecks,  casualties,  and  .salvage,"  and  more 
especially  to  the  duties  of  receivers  in  the  institution  of  "inquiries  into  wrecks"  In 
order  to  ascertain  the  intention  of  the  legislature,  it  will  be  necessary  to  refer  briefly 
to  the  whole  of  those  provisions.  The  432nd  section,  which  commences  this  branch 
of  the  statute,  enacts  that,  "  Li  any  of  the  cases  following,  that  is  to  say, — whenever 
any  ship  is  lost,  abandoned,  or  materially  damaged  on  or  near  the  coasts  of  the  united 
kingdom, — whenever  any  ship  causes  loss  or  material  damage  to  any  other  ship  on  or 
near  such  coasts, — whenever  by  reason  of  any  casualty  happening  to  or  on  board  of 
any  ship  on  or  near  such  coast  loss  of  life  [42]  ensues, — whenever  any  such  loss, 
abandonment,  damage,  or  casualtj'  happens  elsewhere,  and  any  competent  witnesses 
thereof  arrive  or  are  found  at  any  place  in  the  united  kingdom, — it  shall  be  lawful  for 
the  inspecting  officer  of  the  coast-guard  or  the  principal  officer  of  customs  residing  at 
or  near  the  place  where  such  loss,  abandonment,  damage,  or  casualty  occurred,  if  the 
same  occurred  on  or  near  the  coasts  of  the  united  kingdom,  but,  if  elsewhere,  at  or 
near  the  place  where  such  witnesses  as  aforesaid  arrived  or  are  found  or  can  be  con- 
veniently examined,  or  for  anv  other  person  appointed  for  the  purpose  by  the  board 
of  trade,  to  make  inquiry  respecting  such  loss,  abandonment,  damage,  or  casualty  :  and 
he  shall  for  that  purpose  have  all  the  powers  given  by  the  first  part  of  this  act  to 
inspectors  appointed  b}'  the  said  board."  Section  433  enacts  that,  "  If  it  appears  to 
such  officer  or  person  as  aforesaid,  either  upon  or  without  any  such  preliminary  inquiry 
as  aforesaid,  that  a  formal  investigation  is  requisite  or  expedient,  or  if  the  board  of 
trade  so  directs,  he  shall  apply  to  two  justices  or  to  a  stipendiary  magistrate  to  hear 
the  case  :  and  such  justices  or  magistrate  shall  thereupon  proceed  to  hear  and  try  the 
same,  and  shall  for  that  purpose,  so  far  as  relates  to  the  summoning  of  parties,  com- 
pelling the  attendance  of  witnesses,  and  the  regulation  of  the  proceedings,  have  the 
same  powers  as  if  the  same  were  a  proceeding  relating  to  an  offence  or  cause  of 
complaint  upon  which  they  or  he  have  power  to  make  a  summary  conviction  or  order, 
or  as  near  thereto  as  circumstances  permit ;  and  it  shall  be  the  duty  of  such  officer  or 
per.son  as  aforesaid  to  superintend  the  management  of  the  ca.se,  and  to  render  such 
assistance  to  the  .said  justices  or  magistrate  as  is  in  his  power :  and,  upon  the  con- 
clusion of  the  case,  the  said  justices  or  magistrate  shall  send  a  report  to  the  board  of 
trade,  [43]  containing  a  full  statement  of  the  ca.se  and  of  their  or  his  opinion  thereon, 
accompanied  by  such  report  of  or  extracts  from  the  evidence,  and  such  observations 
(if  any)  as  they  or  he  may  think  fit."  By  s.  434,  the  board  of  trade  are  impowered 
to  appoint  a  nautical  a.ssessor.  Sections  43.5  and  436  provide  for  the  mode  of  pro- 
ceeding in  places  where  there  is  a  marine  board,  and  for  the  costs  of  the  investigation. 
By  s.  438,  the  master  or  mate  may  be  required  to  deliver  his  certificate  to  the  justices, 
to  be  held  by  them  until  the  close  of  the  inquiry  Section  439  impowers  the  board 
of  trade  to  appoint  receivers  of  wrecks  The  duties  and  powers  of  that  officer  in  case 
of  stranding  or  accident  to  any  ship  or  boat  are  defined  by  ss.  441  and  442.  The 
441st  section  enacts  that,  "  whenever  any  ship  or  boat  is  stranded  or  in  distress  at  any 
place  on  the  shore  of  the  sea  or  of  any  tidal  water  within  the  limits  of  the  united 
kingdom,  the  receiver  of  the  district  within  which  such  place  is  situate  shall,  upon 
being  made  acquainted  with  such  accident,  forthwith  proceed  to  such  place,  and,  upon 
his  arrival  there,  he  shall  take  the  command  of  all  persons  present,  and  assign  such 
duties  to  each  person,  and  issue  such  directions,  as  he  may  think  fit,  with  a  view  to 
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the  preservation  of  such  ship  or  boat,  and  the  lives  of  the  persons  belonging  thereto, 
and  the  cargo  and  apparel  thereof :  bnt  it  shall  not  be  lawful  for  snch  receiver  to 
interfere  between  the  master  of  such  ship  or  boat  and  his  crew  in  matters  relating  to 
the  management  thereof,  unless  he  is  requested  so  to  do  by  such  master."  And  the 
442nd  section  enacts  that  "the  receiver  may,  with  a  view  to  such  prcseivation  as  afore- 
said of  the  ship  or  boat,  persons,  cargo,  and  apparel,  do  the  following  things,  that  is 
to  say, — 1.  Summon   such   number  of  men   as  he  thinks  neces.sary  to  a.ssist  him, — 

2.  Require  the  master  or  other  person  having  the  charge  of  any  ship  or  boat  [44] 
near  at  han<l  to  give  such  aid  with  his  men,  ship,  or  boats  as  ma}'  lie  in  his  power, — 

3.  r)emand  the  use  of  any  waggon,  cart,  or  horses  that  may  be  near  at  hand  :  And 
any  person  refusing  without  reasonable  cause  to  comply  with  any  summon.^?,  requisi- 
tion, or  demand  so  made  as  aforesaid,  shall  for  every  such  refusal  incin-  a  penalty  not 
exceeding  1001."  Section  44.'{  provides  for  tie  delivery  to  the  leceivcr  of  all  articles 
Wiished  on  shore  or  lost  or  taken  from  any  ship  or  boat.  Then  follow  piovisions  for 
the  suppression  of  plunder,  the  exeicise  by  other  persons  in  his  absence  of  the  powers 
vested  in  the  receiver,  iVc.  :  and  then  come  the  provisions  upon  which  this  (|ucstion 
turns.  These,  though  geneial  in  terms,  must  be  read  with  leferenee  to  the  objects 
embraced  by  this  portion  of  the  statute.  [Byles,  J.  Suppose  the  examination  had 
recited  a  charterparty,  could  the  charterpartv  have  been  kept  back,  and  the  examina- 
tion made  prima  facie  evidence  of  its  contents  1]  It  is  submitted  it  could  not. 
[Byles,  J.  The  IndiaTi  Mandamus  Act,  1 3  G.  3,  e.  63,  s.  44,  contains  no  statement 
as  to  what  shall  be  done  with  the  evidence  taken  under  the  writ,  but  it  is  never  read 
if  the  witness  is  here.  So,  this  examination,  I  apprehend,  would  not  dispense  with 
calling  the  captain.  But  for  the  statute,  the  statements  of  the  captain  upon  his 
examination  before  the  receiver  would  amount  to  nothing  more  than  admissions 
by  a  person  who  was  not  the  agent  of  his  ownei-  for  the  purpose  of  making  admis- 
sions. If  this  had  been  offered  merely  for  the  purpose  of  contradicting  the  captain, 
I  should  have  admitted  it.  Brett,  Q.  C.  The  .statute  was  not  lequired  to  make  it 
admissible  for  that  purpose.  Williams,  J.  If  Mr.  Brett's  contention  is  right,  the 
examination  taken  before  the  receiver  would  be  admi.ssible  in  a  case  of  piiacy  or 
murder.]  To  make  it  admi.ssible,  the  examination  must  relate  to  an  inquiry  which 
[45]  it  was  competent  to  the  receiver  to  enter  upon,  viz.  wreck  and  .salvage.  The 
statement  of  the  captain  as  to  the  part  of  the  ship  to  which  the  damage  was  done  was 
wholly  irrele\ant  and  beyond  the  competency  of  the  receiver  to  inquire  into.  [Byles,  J. 
There  is  no  provision  for  the  signature  of  the  examination  by  the  persons  taking  it.] 
None.  The  4.50th  and  several  subsequent  sections  down  to  s.  4G5,  relate  to  the 
disposal  of  wrecks  and  the  settlement  of  claims  and  disputes  as  to  salvage,  and  ])ayments 
to  be  made  to  the  receiver.  The  fair  conclusion  to  lie  deduced  from  all  these  provi- 
sions, is  that  s.  448  only  relates  to  examinations  )))•  the  leceiver  into  claims  and 
disputes  concerning  wreck  oi-  salvage  ;  and  that  any  examination  which  may  be  taken 
by  him  under  that  section  is  made  prima  facie  evidence  under  s.  449,  so  far  as  it 
relates  to  wreck  or  salvage.  [Byles,  J.  If  the  salvors  were  suing  in  this  court,  you 
admit  that  the  e.xaniination  taken  under  s.  448  would  be  evidence,  so  far  as  this 
objection  is  concerned  1]  Yes.  The  admissibility  of  the  examination  must  necessarily 
be  limited  to  some  extent.  The  question  is,  to  what  extent  it  is  to  be  limited. 
[Williams,  J.  There  are  somewhat  similar  provisions  in  the  26  G.  2,  c.  19,  s.  15,  and 
9  it  10  Vict.  c.  99,  s.  16,  except  as  to  making  the  examination  admissible  in  evidence. 
Erie,  C.  J.  The  46.5th  section  recognizes  a  distinction  between  admissibility  generally 
and  admissibility  in  a  limited  form(«).]  The  [46]  legislature  is  there  dealing  with 
that  which  can  only  be  required  for  that  one  court.  The  only  thing  for  which  the 
document  is  admissible  is  beyond  the  .scope  of  these  sections.  If  the  generality  of 
the  terras  of  s.  449  be  not  restrained,  this  examination  might  be  produced  without 
calling  the  captain.     That  never  could  have  been  intended.     [Willes,  J.     The  270th 

(a)  "Whenever  any  appeal  is  made  in  manner  hereinbefore  (to  the  court  of 
Admiralty,  s.  464)  provided,  the  justices  shall  transmit  to  the  proper  officer  of  the 
court  of  appeal  a  copy  on  unstamped  paper,  certified  under  their  hands  to  be  a  true 
copy,  of  the  proceedings  had  before  such  justices,  or  their  umpire,  if  any,  and  of  the 
award  so  made  by  them  or  him,  accompanied  with  their  or  his  certificate  in  writing 
of  the  gross  value  of  the  article  respecting  which  salvage  is  claimed  ;  and  such  copy 
and  certificate  shall  be  admitted  in  the  court  of  appeal  as  evidence  in  the  cause." 
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section  is  material,  as  containing  in  the  very  same  statute  an  expi'ess  provision  that 
the  examination  is  not  to  be  received  where  the  party  can  be  produced  (a).]  [47]  That 
is  found  in  a  part  of  the  statute  which  relates  to  "crimes  committed  on  the  high  seas 
and  abroad."  [Williams,  J.  It  is  clear  that  there  is  a  class  of  judicial  inquiries  under 
which  the  examinations  under  s.  448  would  be  admissible  as  prima  facie  proof.  In 
the  cases  to  which  that  section  applies,  it  would  be  immaterial  whether  the  party  was 
alive  or  dead  when  the  examination  is  used.  Byles,  J.,  referred  to  s.  285,  which 
enacts  that  "all  entries  made  in  any  official  log-book  as  hereinbefore  (ss.  282,  283) 
directed,  shall  be  received  in  evidence  in  any  proceeding  in  any  court  of  justice, 
subject  to  all  just  exceptions."]  The  statute  in  question  is  an  aggregation  of  a  great 
number  of  earlier  acts  ;  and  it  is  quite  impossible  to  reconcile  all  its  parts.  [Erie,  C.  J. 
The  official  log-book  is  admissible  secundum  subjectam  materiem  :  s.  282.]  Sections 
291  to  329  are  comprised  in  part  iv.  of  the  statute,  which  bears  the  general  heading 
"Safety  and  prevention  of  accidents."  The  32Sth  section,  which  refers  to  collisions, 
provides  that,  "in  every  case  of  collision  in  which  it  is  practicable  so  to  do,  the  master 
shall  immediately  after  the  occurrence  cause  a  statement  thereof  and  of  the  circum- 
stances under  [48]  which  the  same  occurred,  to  be  entered  in  the  otficial  log-book  (if 
any),  such  entry  to  be  signed  bj'  the  master,  and  also  by  the  mate  or  one  of  the  crew, 
and,  in  default,  shall  incur  a  penalty  not  exceeding  201."  Then,  as  to  the  other  branch 
of  the  rule, — the  cause  was  tried  by  a  special  jury,  and  there  was  evidence  on  both 
sides.  [Erie,  C.  J.  The  learned  judge  reports  to  us  that  he  was  not  satisfied  with 
the  veixlict.]  The  question  was  one  peculiarl}^  for  the  jury  ;  and  their  verdict  ought 
not  to  be  disturbed  on  light  grounds. 

Brett,  Q.  C,  in  support  of  his  rule.  The  question  as  to  the  admissibility  of  these 
examinations  is  one  of  great  importance.  They  are  always  admitted  in  collision  suits 
in  the  Admiralty  court.  [Willes,  J.  The  course  of  evidence  in  the  Admiralty  court 
differs  from  that  of  the  courts  of  common  law.]  It  is  the  common  course  now  to 
examine  witnesses  viva  voce  in  the  Admiraltj'  court.  The  log-book  is  not  admitted, 
except  against  the  vessel  keeping  it :  but  the  statement  made  before  the  receiver  is 
always  admitted.  The  court  is  always  anxious  to  get  the  earliest  impressions  of  the 
persons  who  were  on  board  at  the  time  of  the  collision.     The  language  of  s.  449  is 

(a)  Section  270  enacts  that,  "  whenever  in  the  course  of  an}'  legal  proceedings 
instituted  in  any  part  of  her  Majesty's  dominions  before  any  judge  oi'  magistrate,  or 
before  an}'  person  authorized  by  law  or  by  consent  of  parties  to  receive  evidence,  the 
testimony  of  any  witness  is  required  in  relation  to  the  subject-matter  of  such  pro- 
ceeding, then,  upon  due  proof,  if  such  proceeding  is  instituted  in  the  united  kingdom, 
that  such  witness  cannot  be  found  in  that  kingdom  or,  if  in  any  British  possession, 
that  he  cannot  be  found  in  the  same  possession,  any  deposition  that  such  witness  may 
have  previously  made  on  oath  in  relation  to  the  same  subject-matter  before  any 
justice  or  magistrate  in  Her  Majesty's  dominions,  or  any  British  consular  officer  else- 
where, shall  be  admissible  in  evidence,  subject  to  the  following  restrictions,  that  is  to 
say, — 1.  If  such  deposition  was  made  in  the  united  kingdom,  it  shall  not  be  admissible 
in  any  proceeding  instituted  in  the  united  kingdom, — 2.  If  such  a  deposition  was 
made  in  any  British  possession,  it  shall  not  be  admissible  in  any  proceeding  instituted 
in  the  same  British  possession, — 3.  If  the  proceeding  is  ciiminal,  it  shall  not  be 
admissible,  unless  it  was  made  in  the  presence  of  the  person  accused.  Every  deposi- 
tion so  made  as  aforesaid  shall  lie  authenticated  by  the  signature  of  the  judge,  magis- 
trate, or  consular  officer  before  whom  the  same  is  made  ;  and  such  judge,  magistrate, 
or  consular  officer  shall,  when  the  same  is  taken  in  a  criminal  matter,  certify,  if  the 
fact  is  so,  and  (sic)  that  the  accused  was  present  at  the  taking  thereof,  but  it  shall 
not  be  necessary  in  any  case  to  prove  the  signature  or  official  character  of  the  person 
appearing  to  have  signed  any  such  deposition  ;  and  in  any  criminal  proceeding  such 
certificate  as  aforesaid  shall,  unless  the  contrary  is  proved,  be  sufficient  evidence  of 
the  accused  having  been  present  in  manner  thereby  certified  ;  but  nothing  herein 
contained  shall  atiect  any  case  in  which  depositions  taken  in  any  proceeding  are 
rendei'cd  admissible  in  evidence  by  any  act  of  pailiament,  or  by  any  act  or  ordinance 
of  the  legislature  of  any  colony,  so  far  as  regards  such  colony,  or  to  interfere  with  the 
power  of  any  colonial  legislature  to  make  such  depositions  admissible  in  evidence,  or 
to  interfere  with  the  practice  of  any  court  in  which  depositions  not  authenticated  as 
hereinbefore  mentioned  are  admissible." 
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;i.s  j;oiier;il  us  may  l>o  :  thorc  is  no  picleiicc  for  saying  that  it  is  tonliiiud  to  wreck 
iiml  salvage,  'ihe  heading  of  this  part  of  the  statute  sliews  that  it  applies  to  casualties 
which  are  neither  wreck  nor  salvage.  [Williams,  J.  "  Casualties  "  means,  casualties 
or  accidents  which  result  in  loss  of  life.  The  provision  in  ipiestion,  except  as  to  that 
part  which  makes  the  examination  admissible  in  evidence,  is  taken  from  the  Kith 
section  of  the  9  *  10  Vict.  c.  99,  which  ajjplies  only  to  wreck  and  salvage.]  The 
evidence  in  (juestion  may  he  material  in  an  action  against  underwriters.  [Williams,  J. 
If  )'our  argument  be  well-founded,  the  examination  would  be  evidence  against  [49] 
the  captain  or  any  of  the  crew  upon  an  indictment  for  .scuttling  the  ship.]  There 
are  no  words  to  limit  its  admissibility  to  any  particular  court  or  as  against  any 
particular  person.  [Byles,  J.  It  must  be  subject  to  all  just  exceptions.]  Where  the 
legislature  have  intended  to  limit  the  admissibility  of  a  document,  as  in  the  case  of 
the  ofhcial  log  (s.  2S5),  they  have  introduced  the  qualiticalion,  "subject  to  all  just 
exceptions."  Entries  in  the  log  were  always  evidence  against  the  owner,  being  made 
by  one  who  is  his  agent  for  the  purpose.  [Willes,  J.  If  the  captain  were  dead,  it 
would  be  evidence  for  the  owners.]  The  46r)th  section,  which  has  been  already 
referred  to,  is  another  instance  of  the  limitation  of  the  admissibility  of  a  document 
in  evidence  in  terms,  where  such  was  the  intention.  [Byles,  J.  It  is  impossible  to 
give  full  efl'eet  to  the  words  of  s.  449.  Abundant  force  may  be  given  to  these 
examinations  without  violating  our  rules  of  evidence.]  Then,  the  verdict  was  clearly 
against  the  weight  of  evidence.  [Byles,  J.  I  think  it  is  a  case  in  which  there  ought 
to  be  a  fuither  incjuiry.  It  will  be  better  to  say  no  more.  Erie,  C.  J.  We  are  all 
agreed  as  to  that.  Upon  the  question  as  to  the  admissil)ility  of  the  examination  for 
the  purpose  for  which  it  was  ottered,  we  will  take  a  little  time  for  consideration.] 

Cur.  adv.  vidt. 

Erle,  C.  J.  The  question  here  is,  whether,  in  an  action  for  a  collision,  the 
examiTiation  of  the  captain  of  the  plaintitl's  ship,  taken  by  the  receiver  of  wrecks  at 
Grimsby,  under  the  17  &  IS  Vict.  c.  104,  s.  4  48,  was  admissible  for  the  defendant, 
under  s.  449,  for  the  purpose  of  proving  the  fact  that  the  damage  to  the  plaintitt's 
ship  from  the  collision  was  on  her  starboard  bow ;  such  fact  being  ofl'ered  for  the 
purpose  of  sliew-[50]-ing  that  the  plaintifi''s  ship  was  in  fault.  I  think  not,  because 
the  question  which  ship  caused  the  damage  to  the  other,  was  not  a  matter  which  the 
leceiver  had  power  to  examine  into  under  s.  448. 

The  juiisdiction  herein  ((uestion,  "to  examine,"  is  given  to  the  receiver,  when  any 
ship  is  or  has  been  in  disti'css  on  our  coasts,  in  respect  of  seven  mattei's, — 1.  The  name 
and  descrijjtion  of  the  ship, — 2.  The  names  of  the  master  and  owner,--  3.  The  names  of 
the  owners  of  the  cargo,^4.  The  ports  or  places  from  and  to  which  the  ship  was 
bound, — .5  The  occasion  of  the  distress  of  the  ship, — fi.  The  services  rendered, — 
7. — Such  other  matters  relating  to  the  ship  or  cargo  as  the  r'eceiver  thinks  necessary. 

The  question  whether  the  colliding  part  of  the  plaintitl's  ship  was  the  starboard  or 
the  port  bow,  appears  to  me  irrelevant  to  each  and  all  of  these  matters.  An  enact- 
ment altering  the  law  as  to  evidence,  and  creating  statutory  evidence  whereby  the 
rights  of  parties  may  be  defeated,  must  be  construed  strictly.  The  law  of  evidence, 
as  it  st«inds,  is  intended  to  maintain  truth.  Anj'  alteration  of  that  law  for  a  particular 
purpose,  is  intended  to  maintain  the  truth  in  a  better  manner  as  far  as  that  particular 
purpose  is  concerned,  and  no  further;  otherwise  the  alteration  would  have  been 
carried  further.  The  Merchant  Shipping  Act  is  a  code  of  many  laws  I'elating  to  ships, 
and  is  divided  into  eight  parts,  and  each  part  is  subdivided  into  portions.  Each  part 
and  portion  is  appropriated  to  a  specified  purpose.  In  several  parts  there  are  altera- 
tions of  the  law  of  evidence ;  and  each  alteration  is  adapted  to  the  specific  purpose  of 
that  portion  whcic  it  occurs.  For  example,  by  s.  7,  the  seal  of  the  board  of  trade  is 
evidence  of  the  making  of  all  documents  issued  by  the  board  of  trade.  This  facilitates 
proof  of  the  authenticity  of  the  document.  By  s.  19,  the  inspec-[51]-tors  may  hold 
inquisitions,  and  report  to  the  board  of  trade  upon  the  matters  therein  specified.  On 
these  reports  the  board  of  trade  may  act  in  respect  of  matters  under  their  super- 
intendence. By  s.  282,  a  provision  is  made  against  the  loss  of  evidence  from  the 
evanescence  of  sea-faring  witnesses.  Thereby  the  official  log  is  required  to  contain, 
not  only  matters  relating  to  the  crew,  but  also  every  death,  marriage,  and  birth  on 
board,  and  every  collision.  And  by  s.  285  all  entries  in  the  ofheial  logbook  shall  be 
received  in  evidence  in  any  court,  saving  all  just  exceptions.  The  admissibility  of 
each  of  these  entries  must  be  regulated  by  the  nature  of  the  subject  of  the  entry. 
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Part  S  contains  the  section  now  to  be  construed.  By  its  title,  it  relates  to  wrecks, 
casualties,  and  salvage :  and  I  gather  from  s.  432  that  "  casualties "  here  means 
casualties  resulting  in  a  death.  Therefore,  as  far  as  the  present  question  is  concerned, 
the  part  may  be  taken  to  relate  onlj-  to  wrecks  and  salvage.  This  section  in  the  first 
place  contains  a  power  in  the  inspecting  officer  to  make  inquiry,  inter  alia,  whenever 
any  ship  cause.?  damage  to  any  other  ship ;  and  the  result  of  this  inquiry  is  to  be  sent 
in  a  report  to  the  board  of  trade,  and  is  not  made  admissible  in  evidence  in  any 
peculiar  manner  created  by  statute.  Then  follow  the  sections  in  question,  448  and 
449,  above  mentioned. 

It  seems  clear  that  section  448  did  not  authorize  the  receiver  to  inquire  into  the 
blame  due  to  either  party  in  a  collision,  because  it  had  been  before  specifically  pro- 
vided for  and  assigned  to  the  inspecting  officer,  as  last  mentioned.  Under  section 
448,  the  inquiry  by  the  receiver  of  wrecks  into  the  seven  matters  above  specified  is 
for  his  guidance  in  performing  the  duties  of  his  office  connected  with  wreck.  If  that 
in-[52]-quiry  is  confined  strictly  to  these  seven  matters  in  their  relation  to  ship  and 
cargo,  the  result  thereof  would  not  be  likely  to  aft'ect  materially  the  rights  of  litigants 
by  admissibility  in  all  courts.  It  perpetuates  prima  facie  evidence  in  relation  to  the 
identity  of  the  ship  and  the  voyage,  and  the  occasion  of  distress.  Under  head  5,  the 
receiver  of  wrecks  may  inquire  into  the  cause  of  the  distress ;  for  instance,  whether 
there  is  damage  to  the  hull  or  the  loss  of  a  mast  or  of  an  anchor,  and  whether  such 
damage  was  caused  by  stranding,  or  collision,  or  the  like.  But,  for  the  purpose  of 
the  receiver  of  wrecks,  the  part  of  the  ship  where  the  damage  was  received  is  as 
immaterial  as  the  quarter  from  which  the  wind  was  blowing  at  the  time  the  damage 
was  done. 

I  think  his  report  is  only  evidence  as  to  the  matters  into  which  it  was  his  duty  to 
inquire,  and  that  the  part  of  the  hull  supposed  to  be  struck  in  the  collision  is  not  one 
of  those  matters. 

Hearsay  evidence  is  admissible  for  pedigree  ;  but  where  the  deceased  parent  told 
the  child  who  were  his  father  and  mother,  adding  the  place  of  his  birth,  the  declara- 
tion was  admissible  only  for  the  pedigree,  not  for  the  locality  of  the  birth. 

In  the  portion  of  Part  8  relating  to  salvage,  provision  is  made  for  deciding  on 
claims  of  salvage  before  justices  of  the  peace  by  s.  461  and  the  following  sections; 
and  by  s.  464  an  appeal  is  given  :  and  by  s.  465  the  justices  may  send  a  copy  of 
the  proceedings  before  them,  and  such  copy  is  made  evidence,  but  only  for  the  court 
of  appeal. 

Upon  this  review  of  the  statute,  I  think  the  rules  of  law  relating  to  evidence  are 
altered  only  for  a  specified  purpose,  and  that  the  sections  are  drawn  with  great  legal 
knowledge,  confining  each  alteration  to  its  own  appropriate  purpose  :  and,  on  this  con- 
struction of  [53]  the  act,  the  examination  of  the  captain  was  not  admissible  as  sub- 
stantive evidence  that  in  the  collision  the  starboaid  bow  of  the  plaintiflF's  ship 
was  struck. 

I  do  not  advert  to  the  other  grounds  of  rejection  :  but,  as  this  was  the  point  made 
by  the  defendant's  counsel,  it  suffices  to  decide  it  against  him. 

WiLLi.AJis,  J.  I  am  of  the  same  opinion.  I  think  the  evidence  was  properly 
rejected  on  the  ground  that  it  was  sought  to  use  it  for  a  purpose  as  to  which  it  was 
no  part  of  the  duty  of  the  receiver  of  wrecks  to  inquire.  It  was  urged  by  Mr.  Brett, 
in  support  of  his  contention,  that  the  language  of  s.  449  is  general  and  without 
restriction, — that  "  any  examination  so  taken  in  writing  as  aforesaid  (s  448),  or  a 
copy  thereof,  purporting  to  be  certified  under  the  hand  of  the  receiver  or  justice 
before  whom  such  examination  was  taken,  shall  be  admitted  in  evidence  in  any  court 
of  justice,  or  before  any  person  having  by  law  or  by  consent  of  parties  authority  to 
hear,  receive,  and  e.xamiue  evidence,  as  prima  facie  proof  of  all  matters  contained  in 
such  written  examination."  It  is  clear  that  these  general  words  must  be  to  some 
extent  controlled  ;  for,  it  never  could  have  been  intended  to  make  matters  spoken  to 
by  a  witness  otherwise  than  of  his  own  knowledge, — mere  hearsay, — admissible  in 
evidence.  It  seems  to  me  to  be  contrary  to  good  sense  and  reason  not  to  impose  on 
the  section  the  limit  suggested  by  my  Lord,  viz.  that  such  examination  must  relate 
to  matters  into  which  the  receiver  has  by  the  statute  and  by  the  ordinary  rules  of  law 
anthoritj'  to  inquire.  The  matter  sought  to  be  made  evidence  here  is  not  such  a  one 
as  the  receiver  had  any  power  to  inquire  into.  Having  taken  this  view,  it  seems  to 
me  to  be  unnecessary  to  give  any  opinion  whether,  looking  to  the  history  of  this  part 
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of  the  statute,  the  true  nieuiiinj,'  of  [54]  the  UOth  section  is  not  that  the  ex.uiiiuatiun 
under  s.  448  shall  be  admitteil  in  evidence  where  the  inquiry  before  the  receiver  is 
limited  to  an  inquiry  touching  wreck  and  salvage. 

WiLLES,  J.  I  am  of  the  same  opinion.  It  seems  to  nie  that  the  jurisdiction  of 
the  receiver  under  s.  44K  is  confined  to  an  inquiry  in  cases  of  wreck  and  salvage  into 
matters  relating  to  the  ship,  her  cargo  and  stores.  That  is  expressly  so  stated  in  the 
introductory  part  of  the  section.  He  is  to  examine  any  person  belonging  to  the  ship, 
or  any  other  peison  who  may  be  able  to  give  any  account  thereof,  or  of  the  cargo  or 
stores  thereof,  touching  the  seven  matters  enumerated.  His  inquiry  is  to  be  limited, 
as  one  would  have  expected  it  would  lie,  to  an  inquiry  as  to  the  ship  and  what  belongs 
to  her,  which  has  been  brought  within  his  cognizance  by  reason  of  stress  of  weather. 
And  that  will  appear  still  more  clcaily  by  a  reference  to  s.  14,  which  provides  that 
the  board  of  trade  may  from  time  to  time,  whenever  it  seems  expedient  to  them  to 
do  so,  appoint  a  person  as  an  inspector  to  report  to  them  upon,  amongst  other  things, 
the  nature  and  causes  of  any  accident  or  damages  which  any  ship  has  sustained  or 
caused,  or  is  alleged  to  have  sustained  or  caused.  There,  such  an  inquiry  as  it  is 
suggested  the  receiver  might  enter  into  is  expressly  provided  for  by  apt  woids, — 
words  which  leave  no  doubt  that  the  44Sth  section  was  not  intended  to  apply  to  the 
case  of  an  inquiry  as  to  who  was  in  fault  in  the  case  of  a  collision  which  has  caused 
the  distress  which  l)rings  the  vessel  under  the  cognizance  of  the  receiver.  I  take  it 
to  be  perfect!}'  clear  that  the  receiver  has  no  right  to  incpiire  as  to  which  paity  was  in 
fault.  It  is  true,  the  receiver  may  have  jurisdiction  to  receive  evidence  of  facts  which 
may  be  relevant  and  material  with  reference  to  [55]  the  inquiry  as  to  who  was  in 
fault:  and  that  is  the  groiuid  upon  which  Mr.  Brett  insisted  with  the  greatest 
apparent  justice  upon  the  admissibility  of  the  I'cceiver's  report  as  to  the  fact  of  the 
injuiy  to  the  plaintiti's  vessel  having  been  inflicted  on  the  starboard  side.  But  a 
moment's  consideration  will  shew  that  to  hold  that  the  examination  is  evidence  because 
besides  the  inquiry  as  to  the  wreck  it  also  is  relevant  to  such  a  question  as  arises 
here,  would  be  an  unjust  and  almost  absurd  construction  of  the  statute.  The  receiver 
has  no  jurisdiction  to  investigate  the  whole  matter,  including  the  question  which  party 
was  in  fault  in  a  case  of  collision,  and  yet  the  examination  is  to  be  admitted  "as 
prima  facie  proof  of  all  matters  contained  therein."  It  must  therefore  be  limited  to 
matters  which  could  lcgall\'  be  investigated  before  the  receiver :  and  this  is  a  matter 
which  could  not.  We  cannot  impute  to  the  legislature  an  intention  to  admit  garbled 
evidence  of  a  fact  which  was  not  properly  a  subject  of  incjuiry  before  the  receivei'. 
This  construction  is  consistent  with  the  whole  scope  of  the  act  of  parliament.  The 
7th,  i;37th,  13Sth,  17.5th,  244th,  249th,  2.50th,  265th,  269th,  270th,  2f'5th,  328th, 
and  526th  are  all  sections  relating  to  the  admissibility  of  evidence;  and  they  are 
limited  to  the  admission  of  documents  certified  by  olHeial  persons  When  the  legisla- 
ture come  to  deal  with  other  matters,  the  log,  for  instance,  they  introduce  the 
limitation  "subject  to  all  just  exceptions."  And  s.  270,  which  provides  foi-  the 
reception  of  depositions  in  evidence,  only  makes  them  admissible  under  safe-guards 
and  restrictions  which  are  not  provided  in  the  section  now  under  consideration.  To 
hold,  therefore,  that  this  examination  was  admissible  for  the  purpose  for  which  it  was 
tendered,  would  be  not  only  inconsistent  with  the  ordinary  rules  of  evidence,  but  also 
inconsistent  with  the  whole  .scope  and  frame  of  the  statute. 

[56]  Byi.ks,  J.  I  agree  with  the  rest  of  the  court,  that  notwithstanding  the 
general  and  comprehensive  words  of  the  section  in  question,  there  are  limitations 
which  must  be  implied.  Agreeing  as  I  do  with  the  reasons  given  by  the  rest  of  the 
court,  I  do  not  hold  mj'self  precluded  from  considering,  whenever  the  question  may 
arise,  whether  there  are  not  other  limitations  even  within  those.  The  result  is  that 
the  rule  will  be  made  absolute  only  as  for  a  verdict  against  evidence. 

Rule  absolute  accordingly. 

Thk  Ste.uune  K.\ausen  Faerick  Gonda  Company  v.  Heintzmann  and  Another. 

June  13th,  1864. 


.  The  defendants  being  employed  as  agents  for  the  plaintiffs  (a  foreign  company)  to 
negotiate  sales  of  candles  for  them  in  this  country,  conveyed  to  them  an  order  from 
one  S   for  2.500  cases,  to  be  tlelivered  in  London  "  free  on  board  export  ship  :  2^  per 
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cent,  discount  against  bill  at  three  days'  sight :  goods,  invoice,  and  draft  for 
acceptance  to  be  sent  to  us."  The  plaintifl's  did  not  in  terms  accept  this  proposal, 
but  wrote  to  the  defendants  on  the  19th  of  June  as  follows, — "Les  informations 
sur  S.  sent  telles  que  nous  ne  pouvons  lui  livrer  les  2.500  caisses  que  contre 
cannaissement.  Si  \-ous  vonlez,  nous  vous  enverrons  hs  connaissenunts,  et  vous  ne  les 
kii  delivrerez  que  contre  payement."  The  defendants  informed  S.  that  the  plaintiffs 
accepted  the  order  on  condition  that  he  handed  them  (the  defendants)  a  cheque  in 
exchange  for  the  bill  of  lading ;  and  to  this  S.  assented,  provided  he  was  allowed  a 
discount  of  3  per  cent,  instead  of  2|-,  to  which  the  plaiutift's  agreed.  On  the  arrival 
of  the  goods  in  London,  the  defendants  caused  them  to  be  transhipped  on  board  a 
vessel  called  the  "Laurel"  (named  by  S.)  bound  for  Melbourne,  taking  the  mate's 
receipt  in  their  own  names.  They  afterwards  tendered  that  document  to  S.  and 
demanded  payment,  which  he  promised  to  make  on  the  following  Saturday.  S., 
however,  failed  to  pay  according  to  his  promise,  and  the  "Laurel"  sailed  to 
Melbouine  with  the  goods  on  board. — Under  the  instruction  of  the  judge,  the  jury 
found  that  the  meaning  of  the  plaintiffs'  letter  of  the  19th  of  June  was,  that  the 
defendants  were  not  to  part  with  the  goods  out  of  their  possession  or  control,  until 
they  had  received  the  price  thereof  from  S.  : — Held,  that  the  conduct  of  the  defen- 
dants amounted  to  a  breach  of  their  contract  with  the  plaintiffs ;  that  there  was  no 
misdirection  ;  and  that  the  proper  measure  of  damages  was  the  value  of  the  goods. 
— 2.  It  is  not  competent  to  a  witness  who  is  called  to  interpret  a  foreign  document, 
to  give  an  opinion  as  to  its  conslrudion :  that  is  for  the  court. 

This  was  an  action  against  the  defendants  for  an  alleged  breach  of  duty  in  their 
character  of  agents. 

The  declaration  stated,  in  substance,  that,  in  consideration  that  the  plaintiffs 
would  employ  the  de-[57]-fendants  to  sell  and  deliver  certain  goods  to  one  Sichel, 
they  the  defendants  promised  not  to  deliver  the  said  goods  to  him  without  payment 
of  the  price  thereof  :  Breach,  that  they  had  so  delivered  them  without  payment, 
whereby  the  plaintiffs  lost  the  goods. 

Pleas, — first,  a  denial  of  the  promise  as  alleged, — secondly,  a  denial  of  the  delivery 
of  the  goods  to  Sichel  as  alleged.     Issue  thereon. 

The  cause  was  tried  before  P^rle,  C.  J.,  at  the  sittings  in  London  after  last  Hilaiy 
Term.  It  appeared  that  the  plaintiffs,  a  company  in  Holland  engaged  in  the  manu- 
facture of  candles,  vrere  in  the  habit  of  sending  floods  to  this  country  for  shipment 
abroad,  and  that,  since  the  year  lt<61,  the  defendants,  Messrs.  Heintzmann  & 
Eochu.ssen,  had  acted  as  their  agents  here. 

One  Sichel  having  proposed  to  purchase  of  the  company  through  the  defendants 
2.500  boxes  of  candles  for  .shipment  to  Melbourne  in  two  parcels  "  free  on  board  export 
ship,"  at  certain  prices  named,  with  2J  per  cent,  discount,  the  defendants  communicated 
his  offer  to  the  plaintifts  in  the  following  letter  : — 

"London,  1st  June,  1863. 
"  De  Stearine  Katirsen  Fabrick  Gonda. 

"Below  we  hand  you  confirmation  of  the  order  of  2500  boxes,  the  half  of  which 
are  to  be  shipped  at  your  earliest  convenience,  the  other  half  one  month  later. — 

"  1/6496.     G.  Sichel,  36  Old  Broad  Street. 

"G.  S.  11  and  upwards,  quality  and  lal)el  in  every  way  as  shipped  under  mark  S. 

per  JIaaslings  &  Ornust. 

"  1250  boxes  6.     16  oz.  net.)      ^..j ,  ,, 

"  1250  boxes  6.     13  oz.  net./**  ^*^-  P'^''  "■ 

"  Free  o.  b.  export  ship.     2|  per  cent,  discount  against  bill  at  three  daj's'  sight. 

"Two  shipments  of  625  boxes  16  oz.  1 

^  „,_  , .,       }■  one  mo.  apart. 

62o      „      13  oz.j  '^ 

[58]  " Goods,  in\oice,  and  draft  for  acceptance  to  be  sent  to  us. 

"  HeFNTZSUNN  &  ROCHUSSEN." 

Some  correspondence  then  ensued  between  the  company  and  Messrs.  Heintzmann 
it  Co.  which  contained  nothing  material  :  and  on  the  19th  of  June,  the  plaintiti's  wrote 
to  them  as  follows  : — 


24  THE   STEARINE,  ETC.,  00.  I'.   HEINTZMANN         17  C.  B.  (N.  S.) 59. 

"  Lcs  inform:itioi)s  sur  Giistave  Sichel  sont  telles  (juc  nous  lie  pouvoiis  lui  livres 
les  2500  eaisses  (jae  coiitre  comiaissemeiit.  Si  vous  voiilez,  nous  vous  envcnons  les 
oonnaisements,  et  vous  ne  les  lui  delivrerez  que  contre  payement." 

Agjiin,  on  the  27th  of  June,  the  plaintiffs  wrote  to  Ileintzniann  &  Co.  as  follows  : — 

"  Nous  sonimes  en  etat  d'aecorder  des  frets  pour  Melbourne  a  raison  de  .'i-^s.  in  full 
par  40  pieds  cubes  Anglais.  Si  M.  Sichel  veut  e.xpt'dier  ces  bougies  par  Rotterdam  k 
Melbourne  nioyennant  le  fret  nientionne,  nous  voulons  lui  livrer  les  2.500  eaisses  au 
lieu  dc  8|d.  par  IG  ounces,  at  iSid.  franco  :\  bord  du  navire  Hendrick  Ido,  Ambent, 
partant  fin  Juillet,  de  Kotterdam." 

On  the  29th,  Heintzmann  &  Co.  wrote  to  the  plaintiffs  as  follows  :— 

"  Kcpondant  a  votre  estiniee  du  27,  &c.  M.  G.  Sichel  demande  ses  bougies  comme 
convenue  ici,  et  pour  payement  contre  connaissement  stipule  un  eseompte  extra  de 
i  pour  cent." 

The  goods  were  forwarded  to  London  on  l)oaid  the  "  Finourd,"  with  a  bill  of  lading 
niakiu"  them  deliverable  to  Heintzmaini  &  Uochu.ssen  or  assigns,  and  a  bill  on  Sichel 
fur  the  amount  payable  at  sight.  On  their  arrival,  on  the  3rd  of  August,  Ileintzniann 
iV;  Kochussen  took  the  bill  of  lading  and  the  diaft  to  Sichel.  T  he  latter  said  he  was 
only  to  pay  against  the  mate's  receipt,  and  he  named  the  "  Laurel "  as  the  vessel  into 
which  the  candles  were  to  be  transhipped  [59]  for  Melbourne.  The  goods  were 
accordingly  put  on  board  the  "  Laurel "  on  the  5th  and  Gth  of  August,  and  a  mate's 
receipt  for  them  obtained.  Sichel  made  some  objections  to  the  quality  of  the  candles  ; 
but  ultimately  he  promised  to  pay  for  them  on  Saturday  the  8th  of  August.  He  did 
not,  however,  perform  his  promise  ;  and  the  "  Laurel  "  sailed  for  Melbourne  on  the  8th, 
with  the  candles  (uninsured)  on  board,  no  bill  of  lading  having  been  signed  for  them. 

On  the  part  of  the  defendants  it  w-as  submitted  that  there  was  no  such  contract  as 
alleged,  and  no  breach  of  such  contract  as  proved.  It  was  further  contended  that  the 
contract  being  for  a  sale  of  goods  "free  on  board"  the  export  ship,  the  defendants 
were  bound  to  ship  them  on  board  the  "Laurel";  that  the  word  "les,"  in  the  letter 
of  instructions  of  the  19th  of  .June  referred  to  the  "connaissements,"  which  it  w;i.s 
submitted  meant  the  shipping  documents,  in  this  case  the  mate's  receipt. 

M.  Delpierre,  the  Belgian  consul,  was  called  for  the  purpose  of  translating  the 
letter  above  mentioned.  He  was  asked  to  what  the  article  "les"  referred,  and  he 
said  it  was  applicable  to  the  "connaissements." 

Upon  its  being  objected  on  the  part  of  the  plaintiff's  that  it  was  not  competent  to 
the  defendants  tc  call  a  witness  to  e.xplain  the  meaning  of  the  document,  the  Loid  Chief 
Justice  rejected  the  evidence,  observing  that  it  was  for  the  witness  to  translate  the 
document,  but  that  its  construction  w;is  for  the  judge. 

His  lordship  left  the  whole  case  to  the  jury,  telling  them  that,  in  his  opinion, 
"  les  "  i-eferred  to  the  f/ooils,  and  that  there  was  some  evidence  of  the  promise  alleged 
in  the  declaration,  and  of  a  breach  thereof  by  the  defendants. 

The  jury  returned  a  verdict  for  the  plaintiffs  for  the  value  of  the  goods,  10001.  and 
upwards. 

[60]  The  Hon.  G.  Denman,  Q.  C,  in  Easter  Term  last,  obtained  a  rule  nisi  for  a 
new  rule,  on  the  ground  that  his  Lordship  misdirected  the  jury, — first,  in  leaving  to 
them  the  construction  of  the  letter  of  the  19th  of  June, — secondly,  in  telling  the  jury 
that  the  word  "les"  in  that  letter  referred  to  the  "goods"  therein  mentioned, — 
thirdly,  in  telling  the  jury  that  there  was  evidence  of  the  promise  alleged  in  the 
declaration, — fouithly,  in  telling  the  jury  that  there  was  evidence  of  the  breach 
alleged, — fifthly,  in  allowing  the  jury  without  evidence  to  give  a  verdict  for  the  full 
amount  claimed.  He  also  asked  for  a  rule  on  the  ground  of  the  improper  rejection  of 
the  evidence  of  ^L  Delpierre  ;  refei  ling  to  Taylor  on  Evidence,  .3rd  edit.  S  1059,  where 
it  is  said  that,  "if  the  language,  whether  as  being  foreign,  obsolete,  technical,  local,  or 
provincial,  is  either  not  understood  by  the  court,  or  is  capable  of  bearing  two  or  more 
interpretfitions, — the  testimony  of  persons  skilled  in  deciphering  writings,  or  who 
understand  the  language  in  which  the  instrument  is  written,  or  the  antient,  technical, 
local,  or  provincial  meaning  of  the  t«rms  employed,  is  admissible  to  interpret  the 
characters,  or  to  translate  the  instrument,  or  to  testify  the  proper  meaning  of  paiticular 
expressions."     [Byles,  J.     This  was  an  attempt  to  give  evidence  of  ronMrurtion  under 
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the  guise  of  a  tmnslaiion.  Erie,  C.  J.  In  Tim  Duchess  di  Sora  v.  Phillips,  .3.3  Law  J., 
Ch.  129,  it  was  held  by  the  House  of  Lords  that,  in  the  construction  of  a  foreign 
document  in  the  English  courts,  the  judge  or  court  must  obtain,  first,  a  translation  of 
the  document,  secondly,  an  explanation  of  any  terms  of  art  used  in  it,  thirdly, 
information  on  any  special  law,  and,  fourthly,  on  any  particular  rule  of  construction 
of  a  foreign  state  affecting  it :  and  it  is  the  duty  of  the  English  court  with  such  light 
to  construe  the  document  («)'•] 

[61]  Upon  this  point  the  rule  was  refused. 

Lush,  Q.  C,  and  Sir  G.  Honyman,  on  a  subsequent  dav,  shewed  cause.  The  facts 
shew  an  inexcusable  breach  of  the  defendants'  contract  and  their  duty  as  agent.s.  Their 
instructions  in  substance  were,  not  to  part  with  the  goods  out  of  their  control  without 
first  obtaining  payment  for  them.  How  have  they  obeyed  those  instructions  ?  They 
have  put  the  goods  on  board  a  vessel  named  by  Sichel,  and  have  allowed  them  to 
betaken  to  Australia  uninsured  and  not  paid  for.  [Willes,  J.  The  sale  was  "  free 
on  board."  The  defendants  were  bound  to  put  them  in  that  position  before  they 
could  properly  call  on  .Sichel  for  payment.  The  goods  are  not  under  the  control 
of  .Sichel,  he  not  having  the  mate's  receipt.]  The  defendants  have  broken  their 
promise;  for,  they  have  paited  with  the  goods  without  obtaining  payment  for 
them.  [Keating,  J.  The  goods  are  still  the  plaintiffs'  goods.]  They  will  be,  no 
doubt,  if  the  plaintiffs  do  not  retain  their  verdict.  [Byles,  J.  The  word  "  connaisse- 
ment"  is  used  twice  in  the  lettei'  of  the  19th  of  .June.  Taking  the  whole  of  that 
letter,  does  it  not  mean,  "Do  not  part  with  the  goods  without  a  bill  of  lading, — 
connaissement, — and  do  not  part  with  the  bill  of  lading  without  obtaining  cash  I ']  It 
means,  "  Do  not  part  with  the  control  over  the  goods  until  you  have  obtained  pay- 
ment." [Willes,  J.  The  letter  of  the  27th  of  June  rather  tends  to  confirm  the 
suggestion  of  my  Brother  Byles.]  The  expression  "free  on  board"  only  means  that 
the  goods  shall  "be  delivered'  alongside  the  export  ship  at  the  expense  of  the  sellers. 
Thedefendants  should  not  have  put  the  goods  on  board  the  "  Laurel "  without  having 
the  cash  against  the  bill  of  lading.  As  to  the  damages,  the  value  of  the  goods,  which 
are  lost  to  the  plaintiffs,  was  clearly  the  only  proper  measure. 

[62]  Dennian,  Q.  C,  C.  Pollock,  and  Tayler,  in  support  of  the  rule.  There  was 
no  such  contract  as  that  alleged  in  the  declaration,  and  no  such  breach  as  to  make 
the  defendants  liable.  The  question  is,  what  is  the  meaning  of  the  letter  of  the  19th 
of  June, — "Les  informations  sur  Gustave  Sichel  sont  telles  que  nous  ne  pouvons  lui 
livrer  les  2.500  cais.ses  que  contre  cmnuissement.  Si  vous  voulez,  nous  vous  enverrons 
les  cannaissemeiils,  et  vous  ne  Ics  lui  delivrerez  que  contre  payment."  "  Connaissement " 
means  "  Shipping  document  of  litle," — Tullet  et  Oiseau,  Dictionnaire  des  Termes  de 
Droit  (t()'^.  [Willes,  J.  That  is  taken  from  the  Code  Maritime.]  It  means  document 
of  title  for  the  time  being.  It  is  plain  from  the  defendants'  letter  of  the  29th  of  June, 
that  they  so  understood  it.  That  the  property  in  the  candles  did  not  pass  to  Sichel 
by  their  l)eing  put  on  board  the  "Laurel,"  is  clear  from  H'ait  v.  Baker,  2  Exch.  1, 
Bromie  v.  Han;  4  Hurlst.  &  X.  822,  and  Tvrncr  \.  Tlui  Trustees  of  the  Liverpool  Docks, 
6  Exch.  54:3.  In  Abbott  on  Shipping,  Sth  edit.  526,  10th  edit.  402,  it  is  said:  "It 
sometimes  happens  that  goods  intended  for  exportation  are  sold  under  a  contract  to 
deliver  them  on  board  a  vessel  named  by  the  buyer.  In  such  a  case,  the  seller  may 
retain  his  property  in  the  goods  by  taking  a  receipt  for  them  from  the  person  in 
charge  of  the  ship,  so  long  as  he  keeps  this  receipt  in  his  own  hands,  the  shipment 
not  being  under  such  circumstances  a  complete  delivery  to  the  buyer :  Craven  v.  Ryder, 
6  Taunt.  433,  2  Marsh.  127.  He  will  also  retain  his  right  to  [63]  the  goods,  at  least 
as  against  the  master  of  the  ship,  if  he  demand  a  receipt  in  his  own  name  at  the  time 
of  the  shipment,  although  the  receipt  be  not  delivered,  and  the  master  afterwards 
sign  and  deliver  a  bill  of  lading  to  the  buyer,  who  becomes  insolvent  before  the 
departure  of  the  ship  :  Rmk  v.  Hatfield,  5  B.  &  Aid.  632  "  {af.    In  Cowas-jee  v.  Thompson, 

(a)'  Cited,  Taylor  on  Evidence,  3rd  edit.  S  1280  A. 

(a)'-  In  the  Dictionnaire  de  I'Academie  Francaise,  "  Connaissement,"  is  thus  defined, 
— Declaration  contenant  un  etat  des  marchandises  chargees  sur  un  navire,  le  nom  de 
ceux  a  qui  elles  appartiennent,  I'indication  des  lieux  oil  on  les  porte,  et  le  prix  du 
fret."  "Tous  les  connaissements,"  it  is  added,  "sont  signes  par  le  capitaitie  et  par  le 
chargeur." 

{af  See  Joyce  v.  Swanu,  post,  p.  84. 
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5  Moore's  P.  C.  16.5,  goods  contracted  to  be  sold  and  delivered  "  free  on  board,"  to  be 
paid  for  by  cash  or  bills,  ul  the  option  of  llie  purchasers,  were  delivered  on  board,  and 
receipts  taken  from  the  mate  li}'  the  lighterman  employed  by  the  sellers,  who  handed 
the  same  over  to  then).  The  sellers  apprised  the  purchasers  of  the  delivery,  who  elected 
to  pay  for  the  goods  liy  a  liill,  which  the  sellers  having  drawn  was  duly  accepted  by  the 
purchasers.  The  sellers  ret;iinc(l  the  mate's  receipts  for  the  goods,  but  the  m;ister 
signe<l  the  bill  of  lading  in  the  purcliiisers'  nanus,  who,  while  the  liill  they  accepted  was 
running,  became  insohent.  Under  these  circumstances,  it  w;is  held  by  the  judicial 
committee  of  the  privy  council  (reversing  the  verdict  and  ju<ignicnt  of  the  supreme 
court  at  Bombay)  that  trover  would  not  lie  for  the  goods,  for  that,  on  their  delivery  on 
board  the  vessel,  the}-  were  no  longer  in  transitu,  so  as  to  be  stopped  by  the  sellers ; 
and  that  the  retention  of  the  mate's  receipts  by  the  sellers  was  immaterial,  as,  after 
thfir  election  to  be  paid  hy  a  bill  (b),  the  receipts  of  the  mate  were  not  essential  to  the 
trans;iction  between  the  sellers  and  purchasers.  Lord  Brougham,  in  deliveiing 
judgment,  there  says, — p.  176, — "Craven  v.  Ryder  differs  materially  from  the  present 
case,  in  having  an  ortler  from  the  sellers  Ut  the  captain  '  to  receive  the  goods  for  and 
on  account  of  the  plaintitf's'  (the  sellei's),  and  in  the  receipt  expressly  stating  that  [64] 
they  were  received  for  and  on  account  of  the  sellers :  and  it  was  proved  tiiat  this 
form  had  been  recently  adopted,  for  the  express  purpo.se  of  giving  the  shipper  a 
command  over  the  goods  initil  the  receipt  should  be  given  up  for  the  bill  of  lading. 
It  is  true,  Gibbs,  C.  J.,  says  he  should  have  held  the  same  opinion  had  the  receipt 
been  in  the  old  form  ;  yet  he  says  the  change  is  a  circumstance  to  be  considered. 
Nor  can  we  argue  that  it  is  otherwise  than  an  important  distinction  between  that  case 
and  this.  Dallas,  J.,  who  tried  the  cause,  said  the  jury  were  clear  that  the  plaintiff 
never  had  parted  with  the  possession  ;  so  that  he  considered  the  fact  of  contiiuiing 
possession  as  having  been  left  to  them.  .Moreover,  there  was  evidence  in  the  present 
case,  that,  by  the  custom  of  the  trade,  when  goods  were  sold  'free  on  board,'  the 
buyer  is  considered  as  the  shipper,  though  the  seller  is  to  wirry  them  for  him  to  the 
vessel :  and  we  know  not  if  any  such  evidence  was  given  in  Craven  v.  Ryder.  If  that 
judgment  be  understood  to  hold  this  evidence  immaterial,  then  we  are  unable  to 
concur  with  it.  'I'he  question  in  all  the  c;uses  between  buyer  and  seller,  which  is  the 
case  here,  is  whether  or  not  anything  remained  to  be  done  as  between  these  two 
parties.  The  importance  of  keeping  that  in  view,  and  always  attending  to  this, 
whether  the  question  arises  between  these  two  persons,  or  between  one  of  them,  the 
seller,  and  some  third  party,  is  well  stated  by  Le  Blanc,  J.,  in  Busk  v.  Davis,  '1  M.  & 
Selw.  403,  and  IVhitihouse  v.  Frost,  12  East,  621.  In  the  present  case,  it  is  quite  clear 
that  nothing  whatever  remained  to  be  done  between  the  buyer  and  seller,  unless  it 
be  that  the  former  ought  most  certainly  to  have  delivered  up  the  mate's  receipt,  which 
he  wrongfully  or  by  oversight  kept  possession  of,  without  the  shadow  of  a  right  to  it : 
and,  whether  it  be  wrong  or  error,  he  is  not  the  party  to  take  ad\an-[65]-tage  of  this." 
Here  the  mate's  receipt  w.is  made  out  in  the  names  of  the  defendants  as  the  agents 
of  the  plaintiffs.  The  ambiguity,  if  any  there  be,  is  the  fault  of  the  plaintifl's  them- 
selves. The  words  "contre  connaissement,"  in  the  first  part  of  the  letter  of  the  19th 
of  June,  if  the}'  mean  anything,  must  mean  "against  the  Australian  bill  of  lading," 
for  that  would  be  the  only  document  the  purchaser  could  have  to  countervail  the 
delivery  of  the  goods  on  board  the  export  ship.  The  defendants,  therefore,  it  is 
submitted,  have  fully  and  completely  carried  out  their  instructions,  in  preventing  the 
goods  from  being  at  the  control  of  the  buyer.  At  all  events,  the  damages  are  excessive  : 
the  goods  are  still  subject  to  the  control  of  the  shippers,  and,  for  anything  that  appears, 
may  still  realize  enough  to  pay  the  invoice  price  and  all  charges.  [Willes,  J.  If  the 
plaintiffs  are  entitled  to  a  verdict  at  all,  I  do  not  see  bow  it  can  be  for  less  than  the 
value  of  the  goods.  By  the  defendants'  breach  of  contract,  they  have  been  sent  to  a 
place  to  which  the  plaintiffs  never  intended  them  to  go.J 
Cur.  adv.  vult. 

Erlk,  C.  J.,  now  delivered  the  judgment  of  the  court  (cr)  :^ 
This  w;is  a  rule  for  a  new  trial,  on  the  ground  of  misdirection. 

(i)  The  election  was  the  other  way.  A  similar  mistake  occurs  in  the  judgment, 
at  p.  174. 

(a)  The  judges  present  at  the  argument  were,  Erie,  C.  J.,  Willes,  J.,  Byles,  J.,  and 
Keating,  J. 
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The  declaration  alleged  that,  in  consideration  that  the  plaintiffs  would  employ  the 

defendants  to  sell  and  deliver  certain  goods  to  one  Sichel,  they  the  defendants 
promised  not  to  deliver  the  said  goods  to  him  without  payment  of  the  price  thereof, 
yet  they  had  so  delivered  them  without  payment.  The  pleas  denied  the  promise  and 
the  breach. 

[66]  It  appeared  that  the  goods  in  question  were  consigned  by  the  plaintiffs  with 
a  bill  of  lading  to  the  defendants  for  Sichel,  and  the  defendants  put  the  goods  on 
board  the  "Laurel,"  a  ship  named  by  Sichel,  and  kept  the  mate's  receipt,  and  that  the 
"  Laurel "  sailed  before  Sichel  had  paid  or  any  bill  of  lading  on  board  that  ship  had 
been  made  out,  and  the  goods  could  not  be  found  ;  and  this  action  was  brought  to 
recover  their  value  from  the  defendants.  The  judge  left  the  issues  to  the  jury  ;  and 
they  found  for  the  plaintiff's. 

The  rule  nisi  was  granted  on  five  grounds  of  misdirection, — first,  for  leaving  the 
construction  of  the  letter  of  the  19th  of  June  to  the  jury, — secondly,  in  telling  the 
jury  that  the  word  "  les  "  in  that  letter  referred  to  the  goods, — thirdly  and  fourthly, 
in  leaving  the  issues  on  the  contract  and  on  the  breach  to  the  jury,  without  any 
evidence  to  su|)port  them, — fifthly,  in  allowing  the  jury  to  give  for  damages  the  value 
of  the  goods  and  the  loss  .sustained  in  respect  of  a  draft  for  their  piice. 

After  hearing  the  argument  on  that  rule,  we  are  now  to  decide  whether  any  of 
those  grounds  for  a  new  trial  have  been  established  ;  and  our  decision  is  in  the 
negative. 

The  main  question  is,  whether  there  was  evidence  of  the  contract  declared  on. 
The  plaintiff's,  in  support  of  the  affirmative,  adduced  the  oral  evidence  of  Mr.  Wachter, 
and  several  letters :  and  we  are  of  opinion  that  the  whole  of  that  evidence,  including 
the  letter  of  the  19th  of  June,  was  properly  left  to  the  jury. 

The  terms  on  which  the  defendants  became  agents  of  the  plaintifts  appeared  by 
the  defendants'  letter  of  the  9th  of  August  and  Mr.  Wachter's  statement.  The  defen- 
dants were  to  have  a  commission  on  all  orders  obtained  through  them;  and  the 
plaintiffs  reserved  to  themselves  the  right  to  make  inquiries  before  they  [67]  accepted 
any  order  proposed  to  them  by  the  defendants. 

The  following  letters  shew  the  order  here  in  question  : — On  the  30th  of  May, 
1863,  Sichel  wrote  to  the  defendants  to  propose  an  order  for  i-aOO  boxes  of  candles  in 
two  shipments,  "  free  on  board  export  ship,  at  certain  prices,  with  2J  per  cent,  dis- 
count." On  the  1st  of  June  the  defendants  proposed  this  order  to  the  plaintiffs, — 
"  Free  on  board  export  ship :  "2|  per  cent,  discount,  against  bill  (it  three  dnij.-<  sight  : 
goods,  invoice,  and  draft  for  acceptance  to  be  sent  to  us."  This  order  was  never 
finally  accepted  b\'  the  plaintifts  ;  but,  after  intermediate  coi'respondence  not  important, 
on  the  19th  of  June  they  wrote  to  the  defendants, — "The  information  about  Sichel  is 
of  such  a  nature  that  we  cannot  deliver  the  boxes  except  against  bill  of  lading.  If 
you  like,  we  will  send  you  the  bills  of  lading,  and  you  will  not  deliver  them  to  him 
but  upon  payment." 

The.se  were  the  instructions  upon  which  the  defendants  were  bound  to  act  in  their 
dealings  with  Sichel  on  behalf  of  the  plaintiffs ;  and  they  shew  the  contract  of  the 
defendants  for  breach  of  which  they  are  now  sued. 

The  jury  have  in  effect  found  (and,  if  the  question  was  for  us,  we  are  of  the  same 
opinion  as  the  jury,)  that  the  defendants  were  thus  instructed  not  to  part  with  the 
goods  out  of  their  possession  or  control  till  they  had  received  the  price  thereof  from 
Sichel.  The  goods  were  to  be  consigned  in  two  shipments  from  Rotterdam  to  Loudon, 
with  bills  of  lading  making  them  deliverable  to  the  defendants.  Sichel  was  not  to 
have  the  boxes  except  against  those  bills  of  lading ;  and  those  bills  of  lading  were  not 
to  be  delivered  to  Sichel  till  he  had  paid  the  price.  That  the  plaintiffs  so  understood 
it,  is  clear  from  the  documents  they  sent,  viz.,  bill  of  lading  for  the  shipment  to 
London,  with  invoice  "payable  au  [68]  comptant,"  and  draft  at  sight.  So  the  defen- 
dants understood  it ;  for,  hy  letter  of  the  22nd  of  June,  they  informed  Sichel  that  the 
plaintift's  accepted  the  order  on  condition  that  he  handed  a  cheque  to  the  defendants 
in  exchange  for  bill  of  lading  ;  and  to  this  Sichel  consented,  provided  he  was  allowed 
3  per  cent,  instead  of  2-J  per  cent,  discount;  and  to  this  the  plaintift's  consented;  and 
then,  and  not  till  then,  the  contract  was  made. 

Furthermore,  when  the  goods  arrived,  the  defendants  sent  bill  of  lading,  invoice, 
and  draft  at  sight ;  and,  if  Sichel  had  accepted  the  draft  and  paid  it  against  bill  of 
lading,  according  to  invoice,  the  defendants  would  have  fulfilled  their  instructions 
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But  they  wore  iiiduceil  hy  Sicliel  to  place  the  ^'uud-s  on  lioanl  an  export  ship  named 
by  him,  without  reeeiviiif^  the  price  ;  and  thcr(;l)y  the  loss  was  caused. 

The  defendants  contended  that  they  had  fulKllcd  their  instructions,  because  they 
had  kept  the  bills  of  ladinj,'  of  the  Dutch  ship,  and  had  kept  the  mate's  receipt  of  the 
Australian  sln'i),  and  .so  ])rcvented  Sichel  getting  the  goods  re])resented  by  that  mate's 
receipt.  But,  in  the  opinion  of  the  court  and  the  jury,  the  letter  of  the  l!)tli  of  June 
does  not  support  this  contention  ;  the  substance  thereof  being  as  above  stated. 

Some  confusion  was  introduced,  from  assuming  that  the  contract  had  been  made 
as  proposed  in  the  letter  of  the  1st  of  June,  with  the  term  that  the  goods  should  be 
delivered  "free  on  board"  the  export  ship.  But  that  lettei-  was  answuied  by  the 
letter  of  the  19th  of  Jinie;  and  no  contract  was  formed  until  the  subsequent  letters 
had  passed  relating  to  the  discount,  as  above  mentioned  :  and  the  duty  to  receive  the 
price  before  parting  with  the  po.s.session  or  control  of  the  goods  was  plainly  declared 
by  the  letter  of  the  19th  of  June,  and  was  not  altered  by  the  subse(iuent  letters 
relating  to  the  discount  to  be  allowed. 

[69]  In  coming  to  the  conclusion  that  there  was  evidence  on  which  the  juiy  might 
find  that  the  contract  was  made  in  substance  as  alleged,  we  have  in  eflect  decided  that 
there  was  also  evidence  on  which  they  might  find  that  the  breach  w.is  pioved.  It 
also  follows,  in  our  opinion,  that  the  jury  were  right  in  giving  the  value  of  the  goods, 
which  were  lost  to  the  plaiutills,  and  the  e.x()euses  incurred  by  them  in  respect  of  the 
bill  of  exchange  for  the  price  drawn  according  to  the  terms  of  the  letter  of  the  19tli 
of  June. 

An  argument  was  founded  on  the  meaning  of  the  French  pionoun  "  Ics,"  in  the 
letter  of  the  19th  of  June.  The  letter  is  in  these  terms: — "  Les  information  sur 
(Uistave  Sichel  soiit  telles  que  nous  ne  pouvons  lui  livrer  les  2500  caisses  que  contre 
connaissement.  Si  vous  voulez,  nous  vous  enverrons  les  connaissemcnts,  et  vous  ne 
les  lui  delivrerez  que  contre  payment." 

The  word  "connaissement"  was  alleged  at  the  bar  to  be  a  general  term  compre- 
hending any  admission  of  the  leceipt  of  goods  on  board  a  vessel,  such  as  a  mate's 
receipt.  But  that  appears  to  be  a  mistake.  The  appropriate  general  word  to  express 
a  receipt  oi'  admission,  and  comprehending  a  mate's  leccipt,  is  "  reconnaissance  "  :  but 
the  word  "connaissement"  has  a  well-known  restricted  and  peculiar  meaning. 
"  Keconnaissance  "  is  the  genus;  "  coiniaissement  "  the  species.  "C'oiuiaisscment," 
not  only  in  popular  French,  but  in  French  law,  is  said  to  mean  bill  of  lading :  see 
Code  de  Commerce,  tit.  7,  "l)u  Connaissement,"  art.  281. 

An  objection  was  made,  that  the  learned  judge  had  in  effect  led  the  jury  to 
undeistand  that  the  pronoun  " les "  in  the  last  clause  of  the  letter  meant  the  goods  ; 
whereas,  it  was  said  to  refer  to  some  bill  of  lading  or  mate's  receipt,  so  as  to  prevent 
the  defendants'  conduct  [70]  from  being  a  breach  of  their  contract  with  the  plaintiff's. 

We  do  not  advert  specifically  to  these  suggested  meanings,  because  we  dissent 
from  them.  The  meaning  i:^,  that  we,  the  plaintiffs,  will  send  you  the  Dutch  bills  of 
lading,  and  you  will  not  delivei'  '•  them,"  that  is,  those  bills  of  lading,  to  him  till  you 
have  got  the  price.  This  instruction  not  to  deliver  the  Dutch  bills  to  Sichel  without 
the  price,  was  a  fortiori  an  instruction  not  to  part  with  the  control  of  the  goods 
represented  by  those  bills  of  lading,  till  the  price  was  paid.  If,  on  tender  of  those 
bills  of  lading,  the  price  was  not  paid  by  Sichel,  he  had  no  right  to  the  goods  under 
the  contract,  and  ihe  defendants  did  wrong  in  putting  them  on  board  tl)e  ship  named 
bj^  him  in  the  course  of  a  delivery  to  him,  wherebj-  they  lost  possession  of  or  at  least 
control  over  the  goods,  and  a  flirection  was  given  to  them,  as  requested  by  Sichel, 
contrary  to  the  instructions  of  the  plaintifl's.  In  this  view,  the  letter  had  in  effect 
the  meaning  which  it  is  alleged  that  the  judge  offered  to  the  jury  to  be  adopted  or 
not  b}^  them  as  they  should  decide. 

Upon  this  construction  of  the  eflect  of  the  evidence,  the  declaration  is  in  substance 
right.  If  any  amendment  was  needed,  it  would  not  affect  the  rights  of  the  parties 
to  the  cause,  but  woukl  be  made  by  the  couit,  as  a  matter  of  course,  without  costs. 
On  these  grounds  the  rule  is  discharged. 

Kule  discharged. 
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[71]     KoEBEL  V.  Saunders.     June  23rd,  1864. 

[S.  C.  33  L.  J.  C.  P.  310 ;  10  L.  T.  695 ;  10  Jur.  N.  S.  920 ;  12  W.  E.  1 106.] 

It  is  not  a  condition  precedent  to  the  attaching  of  a  policy  on  f/oods  against  sea-risks, 
that  the  subject  of  insurance  should  at  the  commencement  of  the  voyage  be  fit  to 
encounter  the  ordinary  vicissitudes  of  a  voyage. 

This  was  an  action  upon  a  policy  of  insurance  at  and  from  any  port  or  ports,  place 
or  places  in  Cochin,  to  Marseilles,  with  leave  to  call  and  stay  for  all  purposes  at  all 
or  an}'  ports  or  places  on  either  side  of,  at,  and  beyond  the  Cape  of  Good  Hope,  and 
with  all  risk  of  craft,  upon  any  kind  of  goods  and  merchandises  by  the  ship  "Flore," 
beginning  the  adventure  upon  the  said  goods  and  merchandises  from  the  loading 
thereof  aboard  the  said  ship  as  aliove,  and  to  continue  and  endure  until  the  said 
ship  and  goods  and  merchandises  whatsoever  should  be  arrived  at  as  above,  and  until 
the  said  goods  and  merchandises  should  be  there  discharged  and  safely  landed.  And 
it  was  provided  by  the  policy  that  it  should  be  lawful  for  the  said  ship,  <fec.,  in  the 
said  voyage  to  proceed  and  sail  to  and  touch  and  stay  at  any  ports  or  places  whatso- 
ever, and  for  all  purposes,  wittiout  prejudice  to  the  said  insurance.  And  the  .said 
insurance  was  thereby  declared  to  be  on  cocoa-nut  oil  and  [or]  cargo  of  produce  as 
interest  might  appear,  value  to  include  10  per  cent,  advance  on  invoice  and  charges  : 
produce  (oil  excepted)  warranted  free  from  particular  average,  except  the  vessel  should 
be  sunk,  burnt,  or  stranded  ;  to  pay  general  average  as  per  foreign  statement : 
warranted  to  sail  on  oi'  before  the  1st  of  .lanuary,  1863. 

The  declaration  stated  that,  in  consideration  of  the  payment  by  the  plaintifl'  to  the 
defendant  of  a  certain  pi'emium  at  and  after  the  rate  afore.said  [30s.  per  cent.]  for  the 
insurance  of  2001.  upon  and  in  respect  of  the  premises,  upon  the  terms  aforesaid,  the 
defendant  then  became  and  was  an  insurer  to  the  plaintiffs  accordingly,  and  duly 
subscribed  the  said  policy  as  such  insurer  of  the  sum  of  2001  ;  that,  before  the 
happening  [72]  of  the  loss  thereinafter  mentioned,  divers  goods,  to  wit,  cocoa-nut  oil 
and  coprah,  being  goods  covered  by  the  said  policy,  had  been  and  were  loaded  on 
board  the  said  vessel,  to  be  therein  carried  on  the  voyage  mentioned  in  the  said 
policy,  and  that  the  plaintiff  at  the  time  of  the  making  of  the  policy  and  of  the 
commencement  of  the  .said  risk,  and  thence  continually  until  and  at  the  time  of  the 
lo.ss  thereinafter  mentioned,  was  interested  in  the  subject-matter  of  the  said  insurance 
to  the  value  and  amount  of  all  the  moneys  ever  insured  thereon,  and  that  the  said 
insurance  was  made  foi'  the  use  and  benefit  and  by  the  order  of  and  on  account  of 
the  plaintiff;  that,  after  the  commencement  of  the  said  risk,  and  during  its  continu- 
ance, and  while  the  said  policy  was  in  full  force,  the  said  goods  were,  by  divers  of  the 
perils  insured  against,  wholly  lost, — of  all  which  the  defendant  had  notice  ;  that,  before 
this  action  was  brought,  all  warranties  had  been  complied  with,  and  all  conditions 
were  fulfilled,  and  all  things  were  done  and  happened,  and  all  times  elapsed,  necessary 
to  entitle  the  plaintitt'  to  be  paid  by  the  defendant  the  said  sum  of  2001.  so  insured 
by  him,  and  to  sue  him  for  the  non-payment  thereof  theieinafter  mentioned  ;  yet  that 
the  defendant  had  not  paid  the  said  sum  of  2001.,  or  any  part  thereof,  and  the  same 
I'emained  wholly  unpaid  and  in  arrear,  contrary  to  and  in  violation  of  the  terms  and 
provisions  of  the  said  policy  of  insurance. 

Fourth  plea, — that  the  .said  premises  so  insured  as  aforesaid  were  not  seaworthy 
for  the  said  voyage  at  the  time  the  said  ship  departed  and  set  sail  thereon. 

To  this  plea  the  plaintiff  demurred,  the  grounds  of  demurrer  stated  in  the  margin 
being, — "that  there  is  no  implied  warranty  of  the  sea-woi-thiness  of  the  goods  insured 
by  a  policy  ;  and  that  the  plea  does  not  allege  that  the  loss  was  attributable  to  the 
condition  of  the  goods."     Joinder. 

[73]  Sir  G.  Honyman,  in  support  of  the  deraurrer(a).     This  is  the  first  time  it  has 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintifl'  were  as  follows  : — 

"  1.  That,  in  a  policy  on  goods,  there  is  no  implied  warranty  that  the  goods  are 
seaworthy  : 

"  2.  That  the  plea  does  not  allege  that  the  loss  was  attributable  to  the  condition 
of  the  goods : 

"  3.  That  the  plea  admits  that  the  goods  were  lost  by  the  perils  insured  against, 
and  does  not  aver  anything  to  relieve  the  underwriters  from  responsibility." 
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been  suggesterl  to  be  an  implied  wairanty  on  an  insurance  of  goods,  that  at  the 
commencement  of  the  vo^-age  the  goods  were  sea-worthy.  [He  was  stopped  by  the 
court,  who  called  upon 

Watkin  ^^■illiams  to  support  the  plea  (b).  In  ;ui  insurance  on  a  voyage  policy  upon 
goods,  it  is  an  implied  condition  that  they  shall  be  seaworthy  at  the  commencement 
of  the  voyage, — that  they  .shall  be  in  n  fit  state  to  encounter  the  ordinary  perils 
incident  to  the  voyage.  [W'iilcs,  .1.  Is  not  "seaworthy"  a  term  of  art  which  is 
inapplicable  to  goods  f]  In  I'ark  on  Insuranc-,  8th  edit.  458,  it  is  said:  "There  is 
in  the  contract  of  insurance  a  tacit  .-ind  implied  agreement  that  everything  shall  be 
in  that  state  and  condition  in  which  it  ought  to  be  :  and  therefore  it  is  not  siiMicicnt 
for  the  insured  to  .say  that  he  did  not  know  that  the  ship  was  not  seaworthy  ;  for,  he 
oii'/lil  to  know  that  she  loas  so  at  the  time  he  made  the  insurance.  The  ship  is  the 
substratum  of  the  contract  between  the  parties  :  [74]  a  ship  not  capable  of  performing 
the  voyage  is  the  same  as  if  there  were  no  ship  at  all  :  and,  although  the  defect  may 
not  be  known  to  the  person  insured,  yet,  the  very  foundation  of  the  contract  being 
gone,  the  law  is  clearly  in  favour  of  the  underwriter,  because  such  a  defect  is  not  the 
consequence  of  any  external  misfortune,  or  any  unavoidal>lc  accident  arising  from  the 
perils  of  the  sea,  or  any  othei'  risk  against  which  the  underwriter  engages  to  indemnify 
the  person  insured."  So,  in  Arnould  on  Itisuraiice,  'ind  edit.  (189,  it  is  laid  down  that, 
"  in  every  policy  of  sea  insurance  on  a  voyage,  there  is  an  implied  warianty  that  the 
ship  shail  lie  seaworthy  for  the  voyage  when  she  sails  ;  by  which  is  meant  that  she 
shall  be  in  a  fit  state  as  to  repairs,  equipments,  crew,  and  all  other  respects,  to  encounter 
the  ordinary  perils  of  the  voyage  insured  at  the  time  of  sailing  on  it," — citing  H'eddcr- 
Imni  V.  Bell,  1  Campb.  1  ;  Christie  v.  Sccretan,  8  T.  H.  192.  The  same  i-easoning  is 
equally  applicable  to  an  insurance  on  goods  as  to  an  insurance  on  ship.  It  is  assumed 
that  when  shipped  the  goods  are  in  a  fit  state  to  bear  the  voyage.  There  is  one  ease 
of  that  .sort  in  the  books,  and  one  only,  viz.  Oliver  v.  Cowhy,  before  Lord  Mansfield 
at  the  (luildhall  sittings  after  Trinity  Terra,  1765,  which  is  thus  given  in  I'ark  on 
Insurance,  470  : — "An  action  was  brought  by  an  iinioccnt  shipper  of  goods  (no  part- 
owner  of  the  ship)  against  the  underwriter,  and  the  policy  was  ettectcd  on  goods  in  the 
"  Amy  "  and  "  Livtitia  "  at  and  from  Montserrat  to  London.  It  appeared  that  the  ship 
sailed  on  the  '2()th  of  July,  and  next  day,  vithont  uny  Imd  wiafhcr,  she  was  veiy  leaky,  and 
obliged  to  run  for  St.  Thomas's,  one  of  the  Virgin  Islands,  whcie  she  was  unloaded, 
and  the  goods,  being  niucli  damaged,  were  sold.  It  could  not  but  be  allowed  on  all 
sides  that  the  ship  was  not  seaworthy  to  undertake  the  insured  voyage  ;  and  it  was 
agreed  and  admitted  by  defendant  that  the  shipper  of  the  goods  was  a  stranger  to 
it  when  the  [75]  goods  wore  shipped.  The  plaintiff  was  nonsuited,  Lord  MansHeld 
saying  that  the  implied  warranty  could  not  be  dispensed  with  in  any  case ;  that  it 
was  a  point  of  law,  and,  if  the  plaintift's  counsel  thought  there  was  any  ground  to  go 
upon,  he  would  save  the  point.  But  the  plaintiff's  counsel  declined  this,  being  satisfied 
the  question  was  clear  against  them.      The   plaintiff  was  nonsuited "(«).      In  Boi/d 

{!))  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  follows  : — 

"  1.  That  it  is  a  condition  precedent  to  the  attaching  of  a  policy  of  insurance  on 
goods  against  sea-risks,  that  the  subject  of  insurance  should  at  the  commencement 
of  the  voyage  be  tit  to  encounter  the  ordinary  vicissitudes  of  a  voyage  : 

"  2.  That  the  plea  shews  that  the  subject  of  insurance  was  not  fit  to  encounter  the 
ordinary  vicissitudes  of  a  voyage,  and  therefore  the  policy  never  attached." 

(a)  This  loo.se  note  is  inserted  by  the  editor  without  any  comment.  But,  in  the 
next  paragraph,  he  says,— "In  a  late  case,  the  Ifiw  respecting  the  implied  warranty 
of  sea-worthiness  was  ocmratehj  stated,  and  the  reason  for  it  clearly  illustrated,  by 
Mr.  Justice  Lawrence.  The  learned  judge  said, — '  I  also  doubt  whether  there  is  any 
analogy  between  a  case  like  the  present  and  cases  where  there  is  an  implied  warranty 
of  seaworthiness.  The  latter  is  implied  from  the  nature  of  a  contract  of  insurance. 
The  consideration  of  an  insurance  is  paid  in  order  that  the  owner  of  a  ship,  irhich  i.f 
capahle  of  performing  her  royar/e,  may  be  indemnified  against  certain  contingencies ;  and 
it  supposes  the  possibility  of  the  underwriter  gaining  the  premium  ;  but,  if  /lie  shi]i  lie 
incapalik  of  performin'j  her  voyage,  there  is  no  possil)ility  of  the  underwriter's  gaining 
the  premium  :  and,  if  the  consideration  fails,  the  obligation  fails.  In  the  case  of  Tlie 
Mills  Frigate  {Mills  v.  Hoelnirk;  Marsh.  Ins.  154,  Park,  Ins.  460,  8th  edit.),  it  was  .said 
that  the  ship's  being  capable  of  performing  the  voyage  was  the  substratum  of  the 
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V.  Dubois,  3  [76]  Campb.  13.3,  Lord  Ellenborough  says,— "If  the  hemp  was  put  on 
board  in  a  state  liable  to  effervesce,  and  it  did  effervesce  and  generate  the  fire  which 
consumed  it,  upon  the  common  principles  of  insurance  law,  the  assured  cannot  recover 
for  a  loss  which  he  himself  has  occasioned."  In  3  Kent's  Commentaries,  287  (10th 
edit.  391),  it  is  said  :  'There  is  in  every  policy  an  implied  warranty  that  the  ship  is 
seaworthy  when  the  policy  attaches.  This  means  that  the  vessel  is  competent  to  resist 
the  ordinary  attacks  of  wind  and  weather,  and  is  competently  equipped  and  manned 
for  the  voyage,  with  a  sufficient  crew,  and  with  sufficient  means  to  su.stain  them,  and 
with  a  captain  of  general  good  character  and  nautical  skill.  It  is  also  an  implied 
condition  that  the  goods,  tackle  of  the  ship,  (fee,  shall  be  properly  stowed."  In  Gibson 
V.  Small,  4  House  of  Lords  Cases,  3.'i3,  384,  Erie,  .T.,  thus  defines  seaworthiness  : — "A 
ship,  before  setting  out  on  a  voyage,  is  seaworthy,  if  it  is  fit  in  the  degree  which 
a  prudent  owner  uninsured  would  require  to  meet  the  perils  of  the  service  it  is  then 
engaged  in,  and  would  continue  so  during  the  voyage  unless  it  met  with  extraordinary 
damage."  And  Maule,  J.,  at  p.  388,  says, — "It  appears  to  me  that  the  foundation 
of  the  admitted  rule  that,  in  a  policy  on  a  voyage,  there  is  an  implied  condition  or 
warranty  that  the  ship  was  seaworthy  at  the  beginning  of  the  voyage  is,  that  the 
parties  to  the  policy  are  to  be  considered  as  contracting  with  refeience  to  what  is 
usual  and  of  course  in  the  transaction  which  is  the  subject  of  the  policy  ;  and  that 
it  is  usual,  and  a  matter  of  course,  to  make  a  ship  seaworthy  before  the  commencement 
of  a  vo\'age."  All  this  is  just  as  applicable  to  an  insurance  on  goods  as  to  an  insur- 
ance on  ship.  LTntil  the  cases  of  Thompson  v.  Hojipcr,  6  Ellis  &  B.  172,  and  Faicais  v. 
Sarsfield,  6  Ellis  &  B.  192,  it  was  never  distinctly  decided  that  there  is  no  implied 
[77]  warranty  of  seaworthiness  in  a  time-policy  :  and  therefore  it  is  no  answer  to  say 
that  such  a  plea  as  this  has  never  before  been  pleaded. 

Wii.LES,  .J.  This  is  an  action  upon  a  policy  of  insurance  on  goods,  to  which  the 
defendant  has  pleaded  "that  the  said  premises  so  insured  as  aforesaid  were  not 
seaworthy  for  tlie  said  voyage  at  the  time  the  said  ship  departed  and  set  sail  thereon." 
To  this  plea  the  plaintiff  has  demurred  ;  and  the  question  is  whether  the  plea  furnishes 
a  sufficient  answer  to  the  action.  I  am  of  opinion  that  it  does  not.  It  might  be 
sufficient  to  dispose  of  the  matter  by  saying  that  the  plea  is  a  novelty.  It  is  novel 
not  merely  with  reference  to  the  circumstances,  but  also  in  its  character,  and  in  the 
principle  which  it  seeks  to  affii'm.  Questions  of  every  kind  so  frequently  ai'ise  in 
actions  upon  policies,  that  the  ingenuity'  of  counsel  would  doubtless  have  furnished 
one  instance  at  least  of  an  attempt  to  plead  such  a  plea,  if  it  had  not  been  thought 
idle.  But,  with  the  exception  of  the  short  note  of  Oliver  v.  Goioley,  which  I  utterly 
repudiate,  no  such  defence  is  suggested  in  the  whole  history  of  insurance  law.  Apart, 
however,  from  its  novelty,  the  plea  is  altogether  inadmissible.  It  seeks  to  introduce 
into  the  contract  of  insurance  a  new  implied  warranty  which  is  at  variance  with  all 
principle.  As  a  general  rule,  the  insurer  is  not  liable  for  damage  resulting  from  a 
peculiar  vice  or  infirmity  in  the  thing  which  is  the  subject  of  insurance.  It  is  upon  that 
footing  that  the  seaworthiness  of  the  ship  is  held  in  our  law,  as  well  as  in  that  of 
most  commercial  countries,  to  be  an  implied  warranty.  It  is  a  sufficient  answer  to 
the  assured  to  shew  that  the  vessel  was  unseaworthy  when  she  sailed  on  her  voyage, 
without  going  on  to  shew  that  the  damage  sustained  was  the  consequence  of  [78] 
that  unseaworthiness.  But,  in  the  case  of  an  insurance  on  goods,  it  is  no  answer  to 
say  that  they  were  in  an  unfit  condition  to  be  shipped,  unless  it  is  shewn  that  the  loss 
arose  from  that  unfitness.  In  Smith's  Commercial  Law,  .5th  edit.  346,  it  is  laid  down, 
upon  the  authority  of  Boijd  v.  Dubois,  3  Campb.  133,  that,  "if  goods  be  put  on  board 

contract  of  insurance.  So,  if  a  ship  sail  without  a  suflficient  crew,  she  is  incapable 
of  performing  the  voyage;'"  Christie  v.  Secntan,  8  'V.  K.  192.  Still  better  is  the  rule 
expressed  in  the  summing  up  in  the  American  case  of  Presrolt  v.  The  Union  Insurance 
Company,  1  Wharton,  399. 

The  case  of  Oliver  v.  Cowley  is  also  cited  in  Shee's  edition  of  Marshall  on  Insurance, 
114,  without  observ.ation.  At  the  same  page  occurs  this  passage, — "If  it  he.  clearly 
ascertained  that  the  ship  at  the  time  of  her  departure  was  not  in  a  condition  to  perform 
the  voyage  insured,  neither  the  innocence  nor  ignorance  of  the  insured,  nor  any  pre- 
cautions he  may  have  taken  to  make  her  sea-worthy,  will  avail  him  against  the  breach 
of  this  implied  warranty."  But  in  this  chaptei'  the  author  is  treating  of  the  insurance 
on  ship. 
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in  a  damaged  condition,  and  are  in  consequence  liable  to  effervesce  and  generate  the 
fire  1)V  which  tiiuy  are  consumed,  the  underwriters  are  not  liahle."  Nothing  can  be 
more  distinct  than  the  rule  of  insurance  law,  that  it  is  a  warranty  or  condition  that 
the  vessel  shall  be  seaworthy  at  the  time  she  sets  out  on  her  voyage.  That  involves 
a  competent  captain  and  crew,  and  a  sufficiency  of  stores  and  provisions.  If  there  be 
any  failuie  in  this  respect,  the  underwriters  are  discharged,  though  the  loss  is  in  no 
respect  attributable  to  the  unseaworthiness.  That  is  the  distinction  between  an 
insurance  on  ship  and  an  insurance  on  goods.  Suppose  a  cargo  of  cotton  shipped  at 
New  Orlean.s, — 1  am  assuming  a  sUite  of  things  which  it  is  to  be  hoped  may  soon 
return, — for  this  country  in  such  a  damp  state  as  to  be  liable  to  spontaneous  ignition, 
so  that  she  could  not  continue  her  voyage  without  a  strong  probability  that  she  would 
catch  fire,  but  either  the  dampness  was  unknown  or  its  probable  consecjuences  not 
foreseen  ;  and  suppose  the  vessel  caught  fire  in  the  course  of  the  voyage  from  some 
cause  altogether  remote  from  the  condition  of  the  cargo.  That  would  be  a  case  in 
which, — fraud  or  misrepresentation  or  concealment  apart, — the  underwriters  would 
be  clearly  liable,  unless  we  are  to  introduce  the  new  implied  warranty  which  is 
attempted  to  be  set  up  here.  I  for  one  will  not  consent  to  lend  myself  to  the  intro- 
du^'tion  of  a  novelty  the  consequences  of  which  it  is  difiicult  to  foresee.  I  think  the 
plaintiti'  is  entitled  to  judgment. 

[79]  Bvi.K.s,  J.  I  am  of  the  same  opinion.  In  a  great  deal  that  Mr.  Williams  has 
said  I  fully  concur,  viz.  that  a  loss  of  goods  which  perish  by  some  inherent  vice  or 
weakness,  as  in  the  case  of  tender  animals  unfit  to  bear  the  agitation  of  the  sea,  gun- 
cotton,  or  the  like,  or  in  the  more  ordinary  instances  of  fruit,  floui-,  or  rice,  which  are 
liable  to  heat  or  perish  on  the  voyage,  is  not  a  loss  by  perils  of  the  sea.  'I'he  proper 
mode  of  meeting  such  a  case  is  by  the  ordin.iry  plea  that  the  goods  were  not  lost  by 
a  peril  insured  against.  It  is  said  that  this  plea  is  a  novelty.  I  have  not  time  to  look 
into  it,  but  I  incline  to  think  that  the  very  case  is  provided  for  by  the  French  Code 
de  Commerce  (u).  However,  I  quite  agree  with  my  lirother  Willes  as  to  the 
inexpediency  of  encouraging  the  introduction  of  a  new  plea  like  this. 

KE.VTiNCi,  .!.,  concurred. 

Judgment  for  the  plaintiff. 

[80]    HoxTGHTON  f.  The  London  and  County  Assurance  Company,  Limited. 

June  Sth,  1864. 

Inspection  under  the  50th  section  of  the  Common  Law  Procedure  Act,  1854,  will  only 
be  allowed  where  it  is  i-easonai)ly  shewn  that  the  documents  sought  to  l)e  inspected 
really  e.\ist,  and  are  relevant  to  the  case  of  the  paity  seeking  the  inspection. 

This  was  an  action  against  the  defendants  for  wrongfully  dismissing  the  plaintiff 
from  their  employ.  The  declaration  contained  counts  for  .salary  and  travelling 
expen.ses  due  and  payable  liy  the  defendants  to  the  plaintitt'  as  the  inspector  of  the 
agents  of  the  defendants,  and  for  the  wrongful  dismissal  of  the  plaiutitt'ljy  the  defen- 
ants  from  his  said  emj)loyment,  for  money  paid  by  the  plaintitt'  for  the  defendants  at 
their  re(|uest,  and  for  money  due  upon  an  account  stated. 

The  defendants  pleaded  the  following  pleas, —  I.  To  the  first  and  second  counts, 
that  they  did  not  promise  as  alleged,— 2.  To  the  first  count,  a  denial  that  the  plaintiff 
entered  into  the  service,  —3.  To  the  same,  a  denial  of  the  plaintitt's  readiness  and 
willingness,— 4.  To  the  same,  a  denial  of  the  breach, — 5.  To  the  .same,  that  the 
contract  was  determined  by  reasonable  notice  before  breach, — 6.  To  the  .same,  that 
the  employment  was  conditional  upon  the  plaintiff  approving  himself  qualified  for  the 
appointment,  and  that  he  did  not  so  approve  himself, — 7.  To  the  second  count,  a 

(a)  See  Code  de  Commerce,  tit.  x.  Des  Assurances,  §  1,  art.  .352:  Les  dcchets, 
dimiimtions,  et  pertes  qui  arrivent  par  le  vice  propre  de  la  chose,  et  les  dommagcs 
causes  par  le  fait  et  faute  des  pioprii'-taires,  aU'rcteurs,  ou  chargeurs,  ne  sont  point  a 
la  charge  des  iissureurs."  In  the  commentary  on  this  article  by  the  editors,  MM. 
Teulet,  D'Avillicrs,  et  Sulpicy,  it  is  .said,— "Mais  il  a  et^  juge  avec  rai.son  que  les 
assureurs  d'une  marchandise,  sujette  par  sa  nature  k  se  deteriorer,  sont  responsable  de 
I'aggravation  que  son  vice  propre  peut  reeevoir  des  ev^nemens  de  mer  mis  a  leur  charge 
par  la  loi. 
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denial  that  the  pLaintiff  entered  into  the  service, — 8.  To  the  same,  a  denial  of  the 
plaintiff's  readiness  and  willingness, — 9.  To  the  same,  a  denial  of  the  breach, — 10.  To 
the  same,  that  the  emploj'ment  was  conditional  upon  the  plaintiff  approving  himself 
properly  qualified  for  the  employment,  and  that  he  did  not  so  approve  himself, — 
11.  To  the  last  count,  payment  into  court. 

The  plaintiff  took  and  joined  issue  on  the  first  ten  pleas,  and  as  to  the  last  accepted 
the  sum  paid  into  [81]  court  in  full  satisfaction  and  discharge  of  the  causes  of  action 
in  respect  of  which  it  had  lieen  paid  in. 

The  plaintiff  obtained  an  order  of  Keating,  J.,  under  the  .50th  section  of  the  Common 
Law  Procedure  Act,  18.54,  for  an  inspection  of  "all  documents,  books,  or  writings  in  the 
possession  or  power  of  the  defendants  in  relation  to  this  action."  The  affidavit  of  the 
plaintiff,  upon  which  the  order  was  obtained,  after  stating  the  nature  of  the  action  and 
of  the  pleadings,  alleged  "that  the  defendants  have  in  their  custody  or  under  their 
control  certain  agenda,  minute,  and  letter-books,  and  other  books,  which,  as  I  verily 
believe,  contain  entries  relating  to  my  .said  appointment  and  employment  by  the  defen- 
dants N  that  the  said  books  relate  to  the  matters  in  question  in  this  cause,  and  it  is 
advisable  and  necessary  that  I  should  inspect  and  be  prepared  to  prove  as  part  of  my 
case  on  the  trial  of  this  cause  the  said  entries  in  the  said  books  :  and  that  I  believe  I 
have  a  just  ground  to  maintain  this  action." 

Powell,  Q.  C,  moved  for  a  rule  nisi  to  rescind  the  order  of  Keating,  J.  The  affidavit 
upon  which  the  order  was  made  is  vague  in  the  extreme  and  wholly  insufficient  to 
warrant  it :  the  deponent  merely  conjectures  that  there  may  be  something  in  the 
defendants'  books  which  may  be  useful  in  support  of  his  case.  According  to  the  rule 
laid  down  Ity  the  court  of  E.vchequer  in  Hun/  v.  Heiviit,  7  Exch.  236,  an  application  under 
this  section  (50)  of  the  Common  Law  Procedure  Act,  1854,  will  only  be  entertained  in 
those  cases  (of  which  this  is  not  one)  where  inspection  could  be  obtained  b}'  filing  a  bill 
of  discovery  or  by  other  proceeding  in  the  court  of  equity.  [Bjdes,  J.  The  words 
of  the  act  are,  "  for  the  purpose  of  discovery  or  otherwise  "]  In  Thompson  v  Rohsmi, 
2  Hurlst.  &  N.  412,  it  was  held  that  the  documents  must  be  shewn  to  [82]  exist,  and 
it  must  appear  that  they  would  be  evidence  for  the  applicant.  Pollock,  C  B.,  there 
says  :  "  We  cannot  grant  a  rule  calling  on  the  defendants  to  give  a  list  of  documents, 
which  is  a  mere  attempt  to  fish  out  evidence  to  make  a  case.  A  proper  foundation 
must  be  laid  for  the  application  :  the  court  must  see  that  inspection  is  required  for 
the  purposes  of  justice."  [Williams,  J.  That  has  been  very  much  narrowed,  at  least 
in  this  court :  it  is  not  necessary  to  shew  that  the  document  would  be  evidence  :  it  is 
enough  if  it  may  fairly  be  serviceable  to  the  applicant's  case.  Willes,  J.  The  affidavit 
relates  to  documents  which  in  the  ordinary  course  of  business  must  exist.  Byles,  J. 
They  are  very  much  like  the  minutes  of  a  railway  company,  which  this  court  in  Hill 
V.  The  Great  JVestern  Bailway  Covipanij,  10  C.  B.  (N.  S.)  148,' allowed  to  be  inspected.] 
In  IFooUey  v.  Pole,  14  C.  B.  (N.  S.)  5-38,  this  court  held  that  a  mere  vague  suggestion 
that  some  documents  exist,  will  not  suffice  :  and  Erie,  C.  J.,  deprecates  the  construing 
the  statute  with  too  much  laxity.  [Erie,  C.  J.  The  order  here  does  not  seem  to  me 
to  go  any  further  than  that  in  the  case  of  Hill  v  Tlie  Ghxat  IFedern  Railway  C'mnpam/.] 
In  that  case  it  was  assumed  that  there  was  a  resolution  which  contained  the  terms  upon 
which  the  plaintift''s  services  were  retained.  There  is  not  a  word  in  this  affidavit  to 
warrant  such  an  assumption  here  :  what  the  plaintiff' swears  is  mere  presumption  arising 
from  the  existence  of  the  books.     Xo  case  has  yet  gone  so  far  as  this  (a). 

Erle,  C.  J.  I  think  there  should  be  no  rule  in  this  case,  although  Mr.  Powell's 
argument  has  to  a  considerable  extent  the  sanction  of  my  mind.  I  think  it  is  important 
that  there  should  be  limits  put  to  the  in-[83]-spection  which  the  statute  has  authorized 
us  to  grant,  and  that  care  should  be  taken  to  allow  it  only  where  it  is  shewn  that  the 
documents  sought  to  be  inspected  do  really  exist,  and  that  they  are  relevant  to  the 
case  of  the  party  seeking  the  inspection.  But  it  seems  to  me  that  the  affidavit  produced 
on  this  occasion  is  reasonalily  sufincient.  It  states  that  "the  defendants  have  in  their 
custody  or  under  their  control  certain  agenda,  minute,  and  letter-books,  and  other  books, 
which,  as  the  deponent  verily  believes,  contain  entries  relating  to  his  appointment  and 
employment  by  the  defendants."  In  transacting  business  at  Chambers,  many  things 
are  necessarily  assumed.  This  is  a  complaint  by  the  servant  of  a  corporation  against 
the  corporation  for  wrongfully  dismissing  him  from  their  service.     The  directors  would 

(a)  See  Bnll  v.  Clai-Jce,  15  C.  B.  (N.  S.)  Sol. 
C.  P.  XXII.— 2 
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iiecessiirily,  in  the  discharge  of  their  fluty,  keep  books  in  which  entries  are  made  of  the 
iippointnicnt  of  servants  and  generally  of  the  disposal  of  the  funds  belonging  to  the 
corporation.  These  are  matters  which  cannot  be  detailed  in  an  atlidavit,  but  which 
must  be  taken  for  granted.  There  being  no  aflidavit  in  denial,  my  Brother  Keating 
made  the  order  in  the  words  of  the  stiitute.  These  entries,  if  they  e.xist,  are  admissible 
in  evidence,  and  relevant  to  the  issue.  The  defendants  may,  as  my  Brother  AVillcs 
suggested  in  IliU  v.  The  Great  IVestern  Bailwai/  Coiujiani/,  co\er  up  all  but  the  entries 
which  relate  to  the  matter  in  question.  I  think  the  order  was  properly  made,  and 
ought  to  stand. 

WiiJ.iAiMs,  J.  I  entirely  agree  with  everything  my  Lord  has  said,  and  especially 
in  holding  that  upon  this  affidavit  the  order  of  my  Brother  Keating  was  properly 
m;ule.  Not  that  I  think  that  this  form  of  attidavit  would  in  all  cases  suflice  ;  but 
that,  in  this  case,  it  piesents  such  an  air  of  probability  of  the  e.\-[84]-istencc  of  the 
entries  suggested,  not  explained  away  by  counter-affidavits,  as  to  warrant  the  judge 
in  acting  upon  it. 

The  rest  of  the  court  concurring, 

Kule  refused. 


Joyce  v.  Swann.     May  24th,  1864. 

[See  Seafjrare  v.  Union  Marine  hmtrance  Cmnpany,  1866,  L.  R.  1  C.  P.  305.  Observa- 
tions applied,  U'iUiams  v.  Cohen,  1871,  25  L.  T.  303.  Approved,  Anderson  v.  Maiice, 
1876,  1  App.  Cas.  742.] 

1.  There  may  be  a  complete  contract  so  as  to  pass  the  property  in  goods  from  the  seller 
to  the  buyer,  although  the  price  has  not  been  definitively  agreed  on  })etween  them. 
— 2.  Where  from  all  the  facts  it  may  fairly  be  inferred  that  it  was  the  intention  of 
the  seller  to  pass  the  pioperty  in  goods  shipped  to  order,  the  mere  circinnstancc  of 
the  bill  of  lading  being  taken  in  the  name  of  the  seller,  and  remaining  unindorsed, 
will  not  prevent  its  passing  — 3.  A.,  who  had  been  in  the  habit  of  Ituying  largely 
of  guano  from  B.  &  Co.,  of  Liverpool,  at  prices  which  were  settled  at  the  beginning 
of  each  year,  wrote  to  them  on  the  14th  of  February  oidering  a  shipment  of  100  tons, 
provided  freight  did  not  exceed  6s.  6d.  On  the  26th  B.  &  Co.  wrote  in  answer. — 
"We  have  succeeded  in  fixing  the  schooner  'Anne  and  Isabella' to  carry  about 
115  tons  at  your  limit  of  6s.  6d.  per  ton.  We  presume  we  may  value  upon  you  at 
six  months  from  the  date  of  shipment  at  101.  per  ton,"  &c. ;  adding  in  a  postscript, 
— "Please  say  if  you  purpose  effecting  insurance  at  your  end."  On  the  3rd  of 
March,  A.  wrote, — "  I  am  favoured  with  yours  of  26th  You  say  we  presume  we 
charge  you  101  per  ton  net  cash,  &e.  I  really  cannot  understand  this,  when  I  know 
that  Mr.  L.  supplies  your  guaTio  in  Scotland  at  91.  15s.  net  there  to  dealers.  Besides, 
I  look,  as  heretofore,  for  the  special  allowance  made  to  me  at  the  origin  of  our 
transactions :  and,  now  that  you  are  making  some  changes,  it  may  be  as  well  that 
I  should  know  how  we  are  to  get  on  for  the  future."  And  he  concluded  with  a 
request  that  some  flowering  shrulis  should  be  sent  to  him  "  in  charge  of  the  captain." 
On  the  same  day,  A.  effected  an  insurance  on  the  guano  per  "  Ainie  and  Isabella." 
— The  guano  was  shipped  at  Liverpool  on  the  4th  of  March,  under  a  bill  of  lading 
making  it  deliveia})le  to  B.  &  Co.  or  their  assigns.  The  bill  of  lading  (unindorsed) 
was  sent  from  Liverpool  to  one  of  the  members  of  the  firm  of  B.  &  Co.  (then  at 
Belfast)  who  was  about  to  pay  A.  a  friendly  visit  at  Londonderry.  That  gentleman 
arrived  at  A.'s  house  on  the  evening  of  Saturday  the  7th  of  March,  when  he  told 
A.  that  he  had  received  the  bill  of  lading  and  invoice  of  the  guano  and  a  draft  for 
A.'s  acceptance  for  the  amount :  and  on  the  morning  of  the  9th  they  went  together 
to  A.'s  office,  and  there  the  bill  of  lading  was  indorsed  and  handed  over  with  the 
invoice  to  A.,  who  thereupon  accepted  the  bill.  In  the  course  of  the  same  day 
they  heard  for  the  first  time  that  the  "Anne  and  Isabella"  with  the  guano  on 
board  had  been  wrecked  on  the  coast  near  Londonderry  :— Held,  that  the  property 
in  the  guano  passed  to  A.  by  the  contract  from  the  time  of  its  shipment, — A.'s  letter 
of  the  3rd  of  March  not  being  a  repudiation,  though  expiessing  some  dissatisfac- 
tion at  the  price  ;  and  that  A.  had  an  insurable  interest  in  the  cargo  at  the  time 
of  the  loss. — Semhle,  per  Willes,  J.,  that  A.  would  have  had  an  insurable  interest, 


time 
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even  though  the  property  in  the  guano  had  not  absolutely  passed  to  him  by  the 
contract. 

This  was  an  action  upon  a  policy  of  insurance.  The  plaintifl"  who  is  an  insurance- 
agent  at  Londonderry,  had  Ijeen  in  the  habit  of  taking  out  in  his  own  name  [85]  at 
Lloyd's  a  policy  of  10,0001.  or  other  large  sum,  to  cover  cargo  by  ship  or  ships  to  be 
from  time  to  time  declared  ;  and  as  he  received  ordeis  from  his  customers  from  time 
to  time  to  effect  insurances  on  goods,  he  has,  instead  of  taking  out  a  specific  policy  in 
each  case,  given  the  assured  a  printed  memorandum  stating  that  he  (the  assured)  was 
insured  by  a  declaration  on  an  open  policy  per  ship  or  ships  dated,  &c.  The  policy 
upon  which  the  action  was  brought  was  in  the  following  form  : — 

"S.  Ci.  10,0001.  Hn  the  name  of  God,  Amen.  James  J.  Joyce,  as  agent, 
"Delivered  the  31st  of  as  well  in  his  own  name  as  for  and  in  the  name  and  names 
January,  1863.  No  185.  J  of  all  and  every  other  person  or  persons  to  whom  the  same 
doth,  may,  or  shall  appertain,  in  part  or  in  all,  doth  make  assurance  and  cause  himself 
and  them  and  e\'ery  of  them  to  be  insured,  lost  or  not  lost,  at  and  from  any  port  or 
ports  in  the  north  of  Ireland  between  Killalula  and  Belfast,  both  inclusive,  to  any 
port  01'  ports  on  the  west  coast  of  Great  Britain  between  Tobermory  and  Holyhead, 
both  inclusive,  and  or  vice  versa,  or  from  any  port  or  place  to  any  port  or  place  in 
the  north  of  L'eland  between  Killalula  and  Belfast,  both  inclusive,  including  all  risk 
of  craft  to  and  from  the  vessel,  upon  any  kind  of  goods  and  merchandises,  and  also 
upon  the  bod}',  tackle,  apparel,  ordnance,  munition,  artillery,  boat,  and  other  furniture 
of  and  in  the  good  ship  or  vessel  called  the  [any  ship  or  ships],  whereof  is  master 
under  God  for  this  present  voyage  ,  or  whosoever  else  shall  go  for  master 

in  the  said  ship,  or  by  whatsoever  other  name  or  names  the  same  ship  or  master 
thereof  is  or  shall  be  named  or  called  ;  beginning  the  adventure  upon  the  said  goods 
and  merchandises  from  the  loading  thereof  aboard  the  said  ship,  upon  the  said  ship, 
&c.,  and  shall  so  continue  and  endure  during  her  [86]  abode  there,  upon  the  said 
ship,  &c.,  and  furthei'  until  the  said  ship,  with  all  her  ordnance,  tackle,  apparel,  &c., 
and  goods  and  merchandises  whatsoever,  shall  be  arrived  at  ,  upon  the  said 

ship,  itc,  until  she  hath  moored  at  anchor  twenty-four  hours  in  good  safety,  and  upon 
the  goods  and  merchandises  until  the  same  be  there  discharged  and  safely  landed  : 
and  it  shall  be  lawful  foi-  the  .said  .ship,  &c.,  in  this  voyage  to  proceed  and  sail  to  and 
touch  and  stay  at  any  ports  or  places  whatsoever  without  prejudice  to  this  insurance  : 
The  said  ship,  &c.,  goods  and  merchandises,  &c.,  for  so  much  as  concerns  the  assured, 
by  agreement  between  the  assured  and  assurers  in  this  policy  are  and  shall  be  valued 
at  10,0001.,  an  suiulik<,  kelp  excepted,  as  inferest  mai/  appear,  to  he  hereafter  declared  and 
valued  ;  to  cover  proper! i/  the  u!-.<iti,red  mai/  receive  orders  to  insure  {a) :  Warranted  free  from 
particular  average,  unless  stranded,  sunk,  or  burnt,  and  free  from  capture  and  seizure 
and  the  consequence  of  any  attempt  thereat;  Touching  the  adventures  and  perils 
which  we  the  assurers  are  contented  to  bear  and  do  take  upon  us  in  this  voyage,  they 
are  of  the  seas,  men  of  war,  fire,  enemies,  pirates,  rovers,  thieves,  jettisons,  letters  of 
mart  and  countermart,  surprisals,  takings  at  sea,  arrests,  restraints,  and  detainments 
of  all  Kings,  princes,  and  people  of  what  nature,  condition,  or  quality  soever,  barratry 
of  the  master  and  mariners,  and  of  all  other  perils,  losses,  and  misfortunes  that  have 
or  shall  come  to  the  hurt,  detriment,  or  damage  of  the  said  goods  and  merchandises 
and  ship,  &c.,  or  any  part  thereof :  And,  in  case  of  any  loss  or  misfortune,  it  shall  be 
lawful  to  the  assured,  their  factors,  servants,  and  assigns,  to  sue,  labour,  and  travel 
for,  in,  and  about  the  de-[87]-fence,  safeguard,  and  recovery  of  the  said  goods  and 
merchandises  and  ship,  >.Vc.,  or  any  part  thereof,  without  prejudice  to  this  insurance, 
to  the  charges  whereof  we  the  assurers  will  contribute  each  one  according  to  the  rate 
and  quantity  of  his  sum  herein  assured  :  And  it  is  agreed  by  us  the  insurers  that  this 
writing  or  policy  of  assurance  shall  be  of  as  much  force  and  effect  as  the  surest 
writing  or  policy  of  assurance  heretofore  made  in  Lombard  Street  or  in  the  Royal 
Exchange  or  elsewhere  in  London  :  and  so  we  the  assured  are  contented  and  do 
hereby  promise  and  bind  ourselves  each  one  for  his  own  part,  our  heirs,  executors, 
and  goods,  to  the  assured,  their  executors,  admiin'strators,  and  assign.s,  for  the  true 
performance  of  the   premises,  confessing  ourselves  paid  the  consideration   due  unto 

(a)  These  latter  words  were  inserted  for  the  purpose  of  meeting  the  difficulty 
created  by  the  decision  of  this  court  in  JValson  v.  Swann,  11  C.  B.  (N.  S.)  756. 
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us  for  this  ;ussiii;mce  by  the  assured,  at  and  after  the  lato  of  10s.  per  cent.  In 
witness  whereof,  we  the  assurers  have  subscribed  our  names  and  sums  assured,  in 
London,  this  30th  .lanuaiy,  1863, 

"  N.B.— Corn,  fish,  salt,  fruit,  flour,  and  seed,  are  warranted  free  from  average, 
unless  jjeneral  or  the  sliip  be  stranded  :  Sugar,  tobacco,  hemp,  flax,  hides,  and  skins 
arc  warranted  free  from  average  under  TjI,  per  cent.  :  and  all  other  goods,  also  the 
ship  and  fieight,  are  warranted  free  from  average  under  .'!1.  per  cent ,  unless  general 
or  the  ship  be  stranded." 

The  defendant  underwrote  this  policy  for  4001.  Among  the  interests  declared 
by  indorsement  on  this  policy  was  one  for  12001.  on  the  "  Ainie  and  Isabella"  from 
Londonderry  to  Liverpool,  "on  guano,  so  valued." 

The  declaration,  after  reciting  the  policy,  averred  that,  before  the  happening  of 
the  loss  thereinafter  mentioned,  certain  goods  covered  by  the  said  policy,  to  wit, 
guano,  had  been  and  were  loaded  on  a  certain  ship,  to  wit,  the  "  Anne  aiifl  Isabella,"  to 
be  therein  carried  fiom  Londonderry  to  Liverpool,  being  a  voyage  [88]  covered  by 
the  said  policy,  and  that  the  plaintiH'  was  at  the  time  of  the  shipment  of  the  said 
goods  on  board  the  said  vessel,  and  of  the  commencement  of  the  said  risk,  and  thence 
continually  until  and  at  the  time  of  the  loss  thereinafter  mentioned,  interested  in  the 
said  goods  to  the  value  and  atnount  of  all  the  moneys  ever  insured  thereon,  and  that 
the  said  insurance  was  made  for  the  use  and  benefit  and  on  account  of  the  plaintifl'; 
that,  after  the  commencement  of  the  said  risk,  and  during  its  continuance,  and  while 
the  said  policy  was  in  full  foice,  the  said  goods  were  by  divers  of  the  perils  insured 
against,  and  not  by  any  of  the  perils  fiom  which  the  said  goods  weic  warranted  fiee, 
wholly  lost, — of  all  which  the  defendant  had  notice ;  and  that,  Ijcforc  this  action  was 
brought,  all  conditions  were  fulfilled,  and  all  warranties  were  complied  with,  and  all 
things  were  done  and  happened,  and  all  times  elapsed,  necessary  to  entitle  the  plaintitV 
to  be  paid  by  the  defendant  the  sinii  of  4001.  so  insured  by  him,  and  interest  thereon, 
and  to  sue  him  foi-  the  non-payment  thereof  thereinafter  mentioned  ;  yet  that  the 
defendant  had  not  ))aid  the  said  sum  of  4001.  and  interest,  nor  anv  part  thereof,  and 
the  same  i-emaincd  wholly  unpaid  and  in  arrear,  contraiy  to  and  in  violation  of  the 
terms  and  provisions  of  the  said  policy  of  insurance. 

There  was  also  a  count  for  money  lent,  paid,  and  received,  for  interest,  and  for 
money  found  due  upon  accounts  stated. 

The  defetidant  pleaded  to  the  first  count, — that  he  did  not  become  an  insurer  to 
the  plaintifl  as  alleged, — that  goods  covered  by  the  said  policy  had  not  been  nor  were 
loaded  on  board  the  said  ship  as  alleged, — that  the  plaintiflf  was  not  interested  in  the 
said  goods  as  alleged, — and  that  the  said  goods  were  not  lost  as  alleged  :  and,  to  the 
second  count,  never  indebted.     Issue  thereon. 

[89]  The  cause  was  tried  before  Erie,  G.  J.,  at  the  sittings  in  London  after  the 
last  Hilaiy  Term.  The  facts  which  appeared  in  evidence  were  as  follows: — M'Cai'ter, 
a  merchant  in  LondonderTy,  anrl  a  dealer  in  guano,  had  been  in  the  habit  of  purchasing 
large  quantities  of  that  ai'ticle  from  Messrs.  .Seagrave  &  Co.,  merchants  in  Liverpool, 
who  are  extensively  engaged  in  the  guano  trade,  and  are  in  the  habit  of  issuing  circulars 
from  time  to  time  giving  a  price  for  their  guano  for  the  year.  On  the  14th  of  February, 
1863,  M'Carter  wrote  to  Seagrave  &  Co.  as  follows  : — 

"Gentlemen, — I  didy  received  yours  of  the  11th  instant,  and  feel  obliged  by  your 
attention.  I  had  12  tons  of  your  guano  on  hands,  and  will  not  require  any  more 
before  1st  May:  but,  if  it  serves  you  in  any  way  to  ship  100  tons  soon,  payable  on 
the  above  date,  you  may  do  so,  providing  freight  does  not  exceed  6s.  6d." 

To  this  Messrs.  Seagrave  &  Co.  replied  on  the  26th,  as  follows  :— 

"Dear  Sir, — In  accordance  with  your  favour  of  14th  February,  we  have  now  the 
pleasure  to  inform  you  we  have  succeeded  in  fixing  the  schooner  '  Anne  and  Isabella,' 
of  Arbroath,  to  carry  about  115  tons,  at  your  limit  of  6s.  6d.  per  ton.  We  expect  to 
have  the  cargo  on  board  by  the  mitldle  of  next  week.  We  presume  we  may  value 
upon  you  at  six  months  from  the  date  of  shipment,  calculating  it  as  a  cash  p:iyment 
at  the  rate  of  101.  per  ton  on  the  1st  May,  i.e.  charging  you  inteiest  from  this  latter 
date  till  the  due  time  of  the  bill.  You  will  have  learned  from  the  analysis  the  continued 
improvements  in  the  intrinsic  value  of  the  phospho,  which  now,  .-iccording  to  Dr.  Apjohn, 
places  it  beyond  comparison  as  the  best  manure,  for  price,  in  the  market :  and,  as  you 
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were  one  of  our  first  custo-[90]-mers  in  Ireland,  we  hope  you  will  succeed  in  taking 
full  advantage  of  the  increased  popularity  which  is  sure  to  be  caused  by  the  more 
extensive  use  of  the  phospho  guano  this  year. 

"P.S. — Please  say  if  you  purpose  efifeeting  insurance  at  your  end." 

On  the  2nd  of  March,  M'Carter  instructed  the  plaintiff  to  effect  an  insurance  on 
the  cargo  for  12001.,  and  the  plaintiff  thereupon,  in  pursuance  of  his  ordinary  course  of 
business,  gave  him  a  printed  memorandum  filled  up  with  the  necessary  particulars,  of 
which  the  following  is  a  copy  : — 

"  Marine  Insurance  Agency, 
"  Belfast  Bank,  Derry,  2nd  March,  1 863. 

"Memorandum.     W.  M'Carter,  Esq.,  is  insured  for  12001.  per  'Anne  and  Isabella,' 
from  Liverpool  to  Derry,  by  a  declaration  on  an  open  policy  per  ship  or  ships  for 
10,0001.  effected  at  Lloyd's,  London,  and  dated  13th  January,  1863,  on  guano  valued 
at  12001.,  at  10s.  per  cent.  .  .  .  .  .  .£600 

Policy  duty       .  .  .  .  .  .060 


"  J.  J.  Joyce,  agent.  £6     6     0 

"  Warranted  free  from  capture,  seizure,  and  detention,  and  all  the  consequences 
thereof  or  of  any  attempts  thereat." 

On  the  3rd  of  March,  M'Carter  replied  to  Messrs.  Seagrave  &  Co.'s  letter  of  the 
26th  of  February,  as  follows  : — 

"  Gentlemen, — I  am  favoured  with  yours  of  26th.  You  say,  we  presume  we  charge 
you  101.  per  ton  net  cash  on  1st  May,  and  interest  on  drafts  from  that  date.  I  really 
cannot  understand  this,  when  I  know  that  Mr.  Lawson  supplies  your  guano  in  Scotland 
at  91.  15s.  net  there  to  dealers.  Besides,  I  look,  as  heretofore,  [91]  for  the  special 
allowance  made  to  me  at  the  origin  of  our  trau.sactious  (a) :  and,  now  that  you  are 
making  some  changes,  it  may  be  as  well  that  I  should  know  how  we  are  to  get  on  for 
the  future.  I  should  be  sorry  indeed  to  appear  unreasonable  in  my  demands  ;  but 
you  will  admit  there  is  no  one  in  this  country  has  a  prior  claim  on  you.  I  thank  you 
for  the  mushroom.spawn.  If  your  Mr.  George  Seagrave  could  send  me  half  a  dozen  nice 
flowering  shrubs,  including  verbena,  in  charge  of  captain,  I'll  do  as  much  for  him." 

On  the  4th  of  March,  Messrs.  Seagrave  &  Co.,  having  shipped  the  cargo,  obtained 
from  the  captain  a  bill  of  lading  making  the  guano  deliverable  at  Londonderry  "unto 
the  order  of  George  Seagrave  &  Co.,  or  to  their  assigns." 

On  the  same  day,  Messrs.  Seagrave  &  Co.  made  out  an  invoice  upon  a  printed 
form,  as  follows  : — 

"Liverpool,  4  March,  1863. 

"  Particulars  of  phospho  guano  delivered  to  account  of  W.  M'Carter,  Esq.,  London- 
derry, by  George  Seagrave  &  Co.,  Liverpool. 

"  Terras,  net  cash. 

"1605  bags  phospho!,.^, J    j    j3 
guano,  j  ° 

14.   1.     9  tare 


2297.  0.     4  net,  at  10s.  per  cwt.  1148.   10.  4. 

"Per  '  Anne  and  Isabella,'  of  Arbroath." 

1  he  invoice  and  bill  of  lading  were  not  sent  direct  from  Liverpool  to  M'Carter, 
but  were  forwairled  from  Liverpool  to  Mr.  George  Seagra\'e,  the  senior  partnei-  [92] 
of  the  Liverpool  house,  who  was  then  at  Belfast.  On  Saturday  evening,  the  7th  of 
March,  Mr.  George  Seagrave  arrived  on  a  friendly  visit  at  the  private  residence  of 

p 

(a)  This  referred  to  an  understanding  between  them,  under  which  M'Carter  had 
been  in  the  habit  of  receiving  a  commission  of  1^  per  cent,  on  all  independent  trade 
in  the  phospho  guano  executed  by  Seagrave  &  Co.  in  the  county  of  Londonderiy. 
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M'Ciirtcr  near  Londoiideny.  lie  tlicii  told  M'Carter  that  the  bill  of  lading  for  the 
guano  hud  been  sent  to  him  by  his  pai-tneis,  who  feared  from  M'Cai-ter's  letter  of  the 
3rd  of  March  that  he  was  not  satisfied.  M'Carter  expressed  himself  quit*  willing  to 
take  the  cargo  which  had  been  shipped  on  his  account:  and  an  arrangement  was  then 
•entered  into  between  them  in  relation  to  future  shipments,  and  settling  the  price  for 
the  year  \W.\.  Mr.  George  Seagiavc  remained  at  M'Carter's  house  until  the  following 
Monday  morning,  when  they  walked  together  to  M'Carter's  oflice  in  Londonderry. 
Mr.  Seagrave  then  indorsed  the  l)ill  of  lading  and  handed  it  with  the  invoice  to 
M'Cai'ter;  and  the  latter  accepted  a  bill  of  c.vchange  for  11081.  10s.  4d.,  being  the 
amount  of  the  invoice  with  some  interest  added,  and,  at  the  request  of  Mr.  G.  Seagrave, 
he  inclosed  it  in  a  letter  addressed  to  Messrs.  Seagrave  ife  Co.  at  Liverpool,  who 
acknowledged  its  receipt  by  a  letter  of  the  11th  of  March. 

Having  arranged  this  business,  Mr.  Seagrave  and  M'Carter  left  the  office  and  were 
proceeding  through  the  town,  when  they  were  informed  that  a  guano  ship  (which  they 
afterwards  found  to  be  the  "  Anne  and  Isabella ")  had  been  wrecked  on  a  bank 
known  as  the  Tuns,  on  the  previous  Saturday  evening. 

Messrs.  Seagrave  &  Co.  received  M'Carter's  lettei-  of  the  .^rd  of  March  on  the 
evening  of  the  4th  ;  and,  fearing  from  its  tenor  that  the  cargo  might  be  repudiated 
by  him,  they  insured  it  at  Liverpool  in  their  own  names. 

On  the  part  of  the  defendant,  it  was  submitted  tiiat  there  had  been  no  com[)letc 
bargain  as  to  price  between  Seagrave  &  Co.  and  M'Caiter,  so  as  to  jjass  the  [93] 
property  in  the  guano  to  the  latter,  and  consequently  that,  at  the  time  of  the  insui'ance 
and  of  the  loss,  M'Carter  had  no  insural)le  interest,  and  that  nothing  that  passed 
between  Mr.  George  Seagrave  and  M'Carter  after  the  loss  had  actually  taken  place 
could  alter  the  position  of  the  parties  (a). 

For  the  plaintiff'  it  was  contended  that  there  was  a  perfect  contract  by  the  letters 
of  the  14th  and  2()th  of  February,  and  that  the  whole  tenor  of  the  letter  of  the  3rd  of 
March  shewed  that  M'Carter  undeistood  the  bargain  to  be  complete,  though  there  was 
a  little  giumliling  about  the  ])rice. 

In  his  summing  up,  the  Lord  Chief  Justice  told  the  jury  that,  in  general,  it  is 
essential  to  a  bargain  for  the  sale  of  goods,  tiiat  the  price  should  be  agreed  upon,  but 
that,  ne\'ertholess,  it  was  perfectly  competent  to  a  vendor  and  vendee  to  be  upon  such 
confidential  teims  with  one  another  as  to  contract  for  a  sale  of  goods  leaving  the  price 
to  be  settled  thereafter;  and  that  it  was  not  a  necessary  condition  to  the  passing  of 
the  property  that  the  piiee  should  be  definitively  agreed  upon.  He  then  observed 
upon  the  correspondence,  and  upon  the  fact  of  the  bill  of  lading  having  been  sent  to 
Mr.  George  Seagrave  at  Belfast,  instead  of  to  M'Carter  direct,  and  also  upon  the  fact 
of  Messrs.  Seagrave  &  Co.  having  efTected  an  insurance  upon  the  cargo  at  Liverpool : 
and  he  concluded  by  telling  the  jury,  that,  if  the  guano  was  appropriated  to  M'Carter 
by  Seagrave  &  Co.  when  put  on  board  the  "Anne  and  Isabella,"  with  the  intention 
of  passing  the  property  to  him,  they  must  find  for  the  plaintift";  but  that,  if  they 
intended  to  keep  the  property  in  their  own  hands  and  under  their  own  control  until 
a  final  arrangement  [94]  took  place  as  to  the  terras  of  the  bargain,  they  must  find  for 
the  defendant. 

The  jury  returned  a  verdict  for  the  plaintiff:  leave  being  reserved  to  the  defen- 
dant to  move  to  enter  a  nonsuit,  if  the  court  should  be  of  opinion  that  there  was  no 
evidence  to  go  to  the  jury  of  a  complete  bargain  between  the  parties  so  as  to  pass  the 
property. 

Watkin  Williams,  in  Easter  Term,  accordingly  obtained  a  rule  to  enter  a  nonsuit, 
on  the  ground  that  there  was  no  evidence  to  go  to  the  jury,  or  for  a  new  trial,  on  the 
grounds, — first,  that  the  verdict  w-as  against  the  weight  of  evidence, — secondly,  that 
the  Lord  Chief  Justice  misdirected  the  juiy  in  telling  them  that  the  property  might 
pass  though  the  price  was  not  agreed  upon. 

Lush,  (^).  C,  and  Sir  George  Hon^'man,  now  shewed  cause.  The  only  question  is, 
whether  or  not  M'Carter  had  an  insurable  interest  in  the  guano  at  the  time  of  eirecting 
the  policy  declared  on.  This,  it  is  submitted,  is  abundantly  clear  from  the  corre- 
spondence. It  is  true  that  no  precise  agreement  as  to  price  is  to  be  collected  from  the 
letters  of  the  14th  and  26th  of  February  :  but  that  is  not  essential  where  the  contract 

(a)  It  Wixs  assumed  that,  if  M'Carter  had  an  insurable  interest,  the  loss  was  recovei- 
able  in  this  action  upon  the  policy  declared  on. 
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is  executed:  Acehal  v.  Levy,  4  M.  &  Scott,  217,  10  Bingh.  376:  and  here  there  was 
abundant  evidence  of  an  appropriation  of  the  guano  to  M'Carter ;  and  his  letter  of  the 
.'3rd  of  March,  especially  coupled  with  the  fact  of  his  immediately  giving  oirlers  to 
effect  an  insurance  on  it,  clearly  did  not  amount  to  a  repudiation.  The  mere  circum- 
stance of  the  bill  of  lading  not  having  been  indorsed  to  M'Carter  at  the  time  of 
the  loss,  and  of  its  having  been  forwarded  to  Mr.  George  Seagrave,  though  ttt  for 
the  consideration  of  the  jury,  is  by  no  means  conclu.sive  to  shew  that  >Sea-[95]-grave 
ife  Co.  did  not  mean  to  pass  the  property  to  M'Carter :  this  question  was  left  to  the 
jury,  and  they  have  disposed  of  it.  In  Brown  v.  Hare,  4  Hurlst.  &  N.  822,  the 
defendants,  merchants  at  Bristol,  through  a  broker,  contracted  to  buy  of  the  plaintiffs, 
merchants  at  Rotterdam,  ten  tons  of  the  best  refined  rapeoil,  to  be  shipped  "  free 
on  board"  at  Rotterdam  in  September,  18.57,  at  481.  1.5s.  per  ton,  to  be  paid  for  on 
delivery  to  the  defendants  of  the  bills  of  lading,  by  bill  of  exchange  to  be  accepted 
by  the  defendants  payable  three  months  after  jdate,  and  to  be  dated  on  the  day 
of  shipment  of  the  oil.  On  the  8th  of  September,  the  plaintiffs  (having  on  the 
previous  day  advised  that  the  shipment  would  be  made)  shipped  on  board  a  general 
ship  trading  between  Rotterdam  and  Bristol  five  tons  of  the  oil,  and  the  master 
signed  a  bill  of  lading  by  which  the  oil  was  deliverable  "unto  shipper's  order,"  and 
the  plaintifts  indorsed  it  specially  to  the  defendants.  On  the  same  day,  the  plaintift's 
inclosed  in  a  letter  to  the  broker,  the  bill  of  lading,  invoice,  and  bill  of  exchange 
drawn  on  the  defendants  in  accordance  with  the  contract.  On  the  night  of  the 
Otli,  the  ship  with  the  oil  on  board  was  run  down  in  the  Bristol  Channel,  and  the 
oil  totally  lost.  The  plaintiff's'  letter  of  the  8th  arrived  at  Bristol  on  the  afternoon 
of  the  10th  in  due  course  of  post,  but  after  business  hours.  On  the  morning  of  the 
11th,  the  broker  left  with  the  defendants  the  bill  of  lading,  invoice,  and  bill  of 
exchange  for  their  acceptance.  At  that  time  he  knew  of  the  loss  of  the  ship.  In 
about  two  hours  afterwards,  the  defendants  returned  to  the  broker  the  documents  left 
with  them,  on  the  ground  that,  under  the  circumstances,  they  were  not  liable  to  pay 
for  the  oil.  In  an  action  for  not  accepting  the  bill  of  exchange,  and  for  goods  sold 
and  delivered,  the  jury  stated  that,  in  their  opinion,  according  to  mercantile  usage, 
the  risk  of  the  [96]  loss  of  the  oil  was  on  the  defendants.  It  was  held  by  the 
Exchequer  Chamber, — affirming  the  judgment  of  the  court  of  Exchequer, — that  the 
pi'operty  in  the  oil  passed  to  the  defendants  when  it  was  placed  "  free  on  board  "  in 
performance  of  the  contract ;  and  that  it  was  a  question  for  the  jury  whether  the 
plaintiff's  so  shipped  the  oil  in  performance  of  their  contract  to  place  it  "  free  on  board," 
or  for  the  pur[  ose  of  retaining  a  control  over  it  and  continuing  to  be  owners,  contrary 
to  the  contract.  Erie,  C.  J.,  in  delivering  the  judgment  of  the  court  of  error,  says  : 
"  In  this  class  of  cases,  the  passing  of  the  property  may  depend,  according  to  the  con- 
tract, either  on  mutual  consent  of  both  parties,  or  on  the  act  of  the  vendor  com- 
municated to  the  purchaser,  or  on  the  act  of  the  vendor  alone.  Here,  it  passed  bv  the 
act  of  the  vendor  alone.  If  the  bill  of  lading  had  made  the  goods  '  to  be  delivered  to 
the  order  of  the  consignee,'  the  passing  of  the  property  would  be  clear.  The  bill  of 
lading  made  them  '  to  be  delivered  to  the  order  of  the  consignor,'  and  he  indorsed  it 
to  the  order  of  the  consignee,  and  sent  it  to  his  agent  for  the  consignee.  Thus,  the 
real  question  has  been  on  the  intention  with  which  the  bill  of  lading  was  taken  in  this 
form  ;  whether  the  consignor  shipped  the  goods  in  performance  of  his  contract  to 
place  them  'free  on  broad,'  or  for  the  purpose  of  retaining  a  control  over  them,  and 
continuing  to  be  owner,  contrary  to  the  contract,  as  in  the  ease  of  JFait  v.  Baker, 
2  Exch.  1,  and  as  is  explained  in  Turner  v.  7'/t«  TruMces  rif  the  Liverpool  Docks,  6  Exch. 
543,  and  Van  Canted  v.  Booker,  2  Exch.  691.  The  question  was  one  of  fact,  and  must 
be  taken  to  have  been  disposed  of  at  the  trial ;  the  only  question  before  the  court 
below  or  before  us  being,  whether  the  mode  of  taking  the  bill  of  lading  necessarily 
prevented  the  property  from  passing.  In  our  opinion  it  did  not."  [97]  [Willes,  J. 
In  that  case,  the  bill  of  lading  was  sent,  formally  indorsed,  to  a  common  agent.]  It 
is  enough  if  there  was  a  binding  contract  for  the  goods.  Suppose  the  cargo  had  been 
destroyed  by  fii-e  after  the  appropriation,  upon  whom  would  the  loss  have  fallen  ? 

Mellish,  Q.  C  ,  and  Watkin  Williams,  in  support  of  the  rule.  The  question  is, — 
first,  whether  there  was  any  binding  contract  between  Seagrave  &  Co.,  the  sellers,  and 
M 'Cartel',  the  purchaser,  at  the  time  the  loss  happened, — secondly,  what  was  the  nature 
of  the  contract,  and  whether  M'Carter  had  an  insurable  inteiest ;  for,  this  not  being 
the  case  of  a  sale  of  a  specific  ai-ticle,  it  does  not  follow  that  the  property  passed  to 
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M'Ciiiter  because  there  was  a  binding  contract.  It  appears  that  Seagrave  &  Co.  and 
M'Carter  had  had  a  course  of  dealing  in  guano,  the  price  being  fixed  at  the  beginning 
of  each  year;  and  that  M'Carter  had  always  been  in  the  habit  of  insuring.  At  the 
time  the  letters  of  the  14th  and  2Gth  of  February  were  written,  the  price  for  the  year 
1863  had  not  been  fi.xed  :  and  the  price  named  in  the  letter  of  the  -6th  was  not  the 
price  of  the  preceding  year.  The  letter  of  the  3rd  of  March  was  not  an  accepfcince 
of  the  guano  at  the  price  named  in  the  letter  of  the  26th  of  February  :  conseciuently, 
down  to  the  time  of  the  loss,  the  price  was  still  left  uncertain.  [Bylcs,  J.  It  mani- 
fests, however,  an  intention  to  accept  the  goods.]  That  the  property  in  the  guano  did 
not  pass  by  the  contract  itself  is  clear.  In  iruit  v.  Baker,  2  Exch.  1,  the  defendant, 
a  corn-factor  residing  at  Bristol,  in  December,  1846,  wrote  to  one  Lethbridge  at 
Plymouth,  requesting  samples  of  barley,  and  to  make  him  an  ofier  of  a  cargo.  In 
the  same  month,  Lethbridge  wrote  to  the  defendant,  and  sent  samples  of  barley, 
and  oflered  to  sell  the  defendant  from  400  to  -500  quaiters  f.  o.  b.  at  Kings-[98]- 
bridge  or  some  neighbouring  port,  for  a  certjiin  sum  for  cash  on  handing  bill  of 
lading,  or  by  acceptance,  iVc.  The  defendant  accepted  the  terras,  sul)ject  to  Leth- 
bridge's  repij'.  Lethbridge  acceded  to  the  defendant's  proposal,  and  reijuestcd  the 
defendant  to  give  him  instructions  .-ibout  the  ves.sel,  in  order  to  get  her  correctly 
insured.  Lethbridge  sent  to  the  defendant  the  chaiterpaity  (not  under  seal)  of  a 
vessel  in  which  the  barley  was  to  be  shipped,  and  which  was  made  in  Lethbridge's 
name.  In  January,  1847,  the  vessel  was  loaded  with  barley,  and  Lethbridge  received 
fiom  the  master  the  bill  of  lading,  by  which  the  cargo  w.'is  deliverable  at  Bristol  to 
the  order  of  Lethbridge  or  assigns  on  payment  of  freight.  Subsequently,  Lethbridge 
called  at  the  defendant's  counting-house  in  Bristol,  and  left  the  invoice  and  unindor.sed 
bill  of  lading ;  he  afterwards  called  again,  when  a  dispute  arose  as  to  the  (juaiity  of 
the  barley  :  the  defendant,  after  some  further  dispute,  tendered  the  amount  of  the 
cargo  in  money  to  Lethbridge,  who  refused  to  accept  it,  but  took  away  the  bill  of 
lading,  and  indorsed  it  to  the  plaintiti's.  The  defendant,  on  the  arrival  of  the  vessel, 
claimed  and  obtained  part  of  the  cargo  ;  but  the  plaintiti's,  on  producing  the  bill  of 
lading,  obtained  what  remained,  and  paid  the  freight.  The  jury  found  that  the 
defendant  did  not  refuse  to  accept  the  barley  from  Lethbridge ;  that  the  tender 
was  unconditional ;  and  that  he  was  not  an  agent  entrusted  with  the  bill  of  lading 
by  the  defendant.  In  trover  by  the  plaintiti's  for  the  value  of  the  barley  so  obtained 
by  the  defendant,  it  was  held  that  no  property  in  the  cargo  passed  to  the  defendant 
either  by  the  transaction  at  Bristol  or  by  the  shipment  of  the  cargo  on  board  the  vessel 
by  Lethbridge,  and  that  therefore  the  plaintiti's  were  entitled  to  recover.  To  constitute 
a  complete  contract,  the  parties  must  be  ad  idem.  It  is  not  necessary  that  [99]  the 
price  should  be  actually  ascertained,  but  there  must  be  some  mutual  understanding 
by  which  it  can  be  ascert<iined  :  there  must  be  a  delivery  and  acceptance  or  a  price 
ascertained.  .Suppose  M'Carter  had  declined  to  receive  the  cargo,  could  Messrs. 
Seagrave  &  Co.,  in  declaring  for  goods  bargained  and  sold  or  goods  sold  and  delivered, 
have  averred  either  that  the  one  agreed  to  sell  and  the  other  to  bu}'  at  101.  per  ton, 
or  at  91.  1.5s.  per  ton,  or  at  a  reasonable  price.  In  the  letter  of  the  3rd  of  March, 
something  is  said  about  a  usual  allowance.  Was  there  an  agreement  for  the  one  party 
to  sell  without  making  the  allowance,  or  for  the  other  to  buy  without  receiving  it? 
If  the  parties  had  not  come  to  a  mutual  and  final  agreement  prior  to  the  loss,  the 
plaintilt  cannot  recover  upon  this  policy.  At  the  time  the  contract  was  actually  made, 
viz.  when  the  bill  of  exchange  was  accepted  and  the  bill  of  lading  indorsed  over  to 
M'Carter,  the  guano  had  ceased  to  exist :  the  loss  had  then  taken  place  :  see  Couturier 
v.  Hastk,  S  Exch.  40;  liaatie  v.  Coutourier,  9  Exch.  102;  Couturier  v.  Uastie,  b  House 
of  Lords  Cases,  673.  No  doubt,  the  putting  the  goods  on  board  the  "Anne  and 
Isabella"  would  pa.ss  the  property  to  M'Carter,  if  there  was  then  any  binding 
contract  between  him  and  Seagrave  &  Co.  :  but  there  was  none.  All  the  circum- 
stances must  be  looked  at  to  see  whether  or  not  the  property  passes  :  Van  Casli'd 
v.  Bdolxr,  2  Exch.  691  ;  Turner  v.  Thu  Trustees  o/  the  Liverpool  Ducks,  6  Exch.  543.  The 
circumstances  of  the  bill  of  lading  making  the  guano  deliverable  to  the  order  of 
Seagrave  &  Co.  or  to  their  assigns,  and  of  its  being  transmitted  to  the  partner 
and  not  to  M'Carter  direct,  and  of  the  cargo  having  been  insured  by  Seagrave  & 
Co.,  all  strongly  shew  that  there  was  not  any  complete  bargain  at  the  time  of  the  loss. 
[Byles,  J.  What  was  the  date  of  Seagrave  &  Co.'s  policy?]  That  did  not  appear: 
the  policy  was  [100]  not  put  in.     The  question  is,  had  M'Carter  an  insurable  interest 
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in  the  subject  of  this  insurance  at  the  time  of  the  loss.  Unless  the  property  in  the 
guano  passed  to  him  by  the  mere  shipment  of  it,  he  clearly  had  not.  [Willes,  J.  In 
Frarjano  v  Long,  4  B.  &  C.  219,  6  D.  &  R.  283,  A.,  a  resident  at  Naples,  sent  an  order 
to  M.  &  Co.,  hardwaremen  at  Birmingham,  "to  despatch  to  him  certain  goods  on  insur- 
ance being  eti'eeted  :  terms,  three  months'  credit  from  the  time  of  arrival."  M.  &  C. 
(having  marked  the  package  with  A.'s  initials)  despatched  the  goods  by  the  canal  to 
Liverpool,  and  eftected  an  insurance,  declaring  the  interest  to  be  in  A.  At  Liverpool, 
the  goods  were  delivered  by  the  agent  of  M.  ife  Co.  to  the  owner  of  a  vessel  bound 
to  Naples,  through  whose  negligence  they  were  damaged.  And  it  was  held  that  the 
property  in  the  goods  \-ested  in  A.  as  soon  as  they  were  despatched  from  Birmingham, 
and  that  the  terms  of  the  order  did  not  make  the  arrival  of  the  goods  at  Naples  a 
condition  precedent  to  A.'s  liability  to  pay  for  them,  and  that  he  might  therefore 
maintain  an  action  for  the  injury  done  to  the  goods  through  the  negligence  of  the 
ship-owner.  A  party  who  is  under  covenant  to  repair  a  house,  may  insure  it  though 
he  has  ceased  to  have  any  interest  in  the  house.]  The  case  in  reality  turns  upon  the 
distinction  between  Wait  v.  Baker,  2  E.xch.  1,  and  Browne  v.  Hare,  4  Hurlst.  &  N.  822. 
The  jury  here  were  evidently  misled  by  the  general  proposition  stated  to  them  by  the 
Lord  Chief  Justice,  that  the  property  might  pass  although  there  was  no  complete  and 
definite  bargain  as  to  price. 

Williams,  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  I  think  my 
Lord  did  not  misdirect  the  jury  in  telling  them  that  the  property  in  the  guano  might 
pass  by  the  contract  from  the  sellers  to  the  pur-[101]-chaser  although  the  price  was 
not  definitely  agreed  upon  at  the  time.  Lideed,  it  was  not  disputed  that,  in  the 
abstract,  there  may  be  a  complete  and  binding  bargain  between  the  parties,  notwith- 
standing the  price  remains  to  be  adjusted  and  ascertained.  As  to  the  application  of 
the  law  to  the  facts  of  the  present  case,  I  must  confess  my  opinion  is  not  very  strong. 
But,  upon  the  whole,  I  think  there  was  a  binding  bargain,  because  I  think  there  was 
virtually  an  adoption  by  the  buyer  of  the  price  named  by  the  sellers.  It  is  true  the 
correspondence  does  not  shew  any  express  assent  to  the  price  :  but,  in  substance,  it 
seems  to  me  to  amount  to  a  grumbling  assent.  The  goods  are  to  be  sent,  though 
the  buyer  protests  against  the  justice  of  the  terms  demanded  :  the  buyer  in  substance 
says,  I  will  take  the  guano  yow  have  shipped  or  contracted  to  ship,  but  I  trust  you 
will  not  insist  on  the  price  you  mention.  It  is  however  an  assent,  and  makes  a  bind- 
ing bargain  between  the  parties.  It  was  a  question  for  the  jury,  and  I  think  they 
were  warranted  in  assuming  that  the  guano  w'as  put  on  board  pursuant  to  that 
contract,  with  the  intention  of  transferring  the  property  from  the  sellers  to  the  buyer. 
It  is  true  that  the  bill  of  lading  was  taken  in  the  names  of  the  sellers,  and  at  the  time 
the  insurance  was  declared  was  unindorsed.  That  was  a  circumstance  which  was 
well  woithy  the  attention  of  the  jur\',  and  might  have  induced  them  to  come  to  a 
contrary  conclusion.  But,  if  they  thought  that,  notwithstanding  this,  there  were 
other  circumstances  sufficiently  cogent  to  induce  them  to  come  to  the  conclusion  that 
the  property  was  intended  to  pass,  I  am  of  opinion  that  the  mere  cii'cumstance  of 
the  form  of  the  bill  of  lading  and  of  the  invoice  being  transmitted  to  the  partner  then 
in  Ireland,  instead  of  to  M'Carter  direct,  was  not  sufficient  to  annihilate  the  other 
evidence  in  the  cause,  though  it  [102]  might  induce  the  jury  to  pause.  The  cases  of 
Ji^'ait  V.  Baker,  2  Exch.  1,  and  Broirm  v.  Hare,  4  Hurlst.  &  N.  822,  appear  to  me 
clearly  to  establish  the  distinction,  that,  if  from  all  the  facts  it  may  fairly  be  inferi-ed 
that  the  bill  of  lading  was  taken  in  the  name  of  the  seller  in  order  to  retain  dominion 
over  the  goods,  that  shews  that  there  was  no  intention  to  pass  the  property  ;  but 
that,  if  the  whole  of  the  circumstances  lead  to  the  conclusion  that  that  was  not  the 
object,  the  form  of  the  bill  of  lading  has  no  influence  on  the  result.  Upon  the  whole, 
I  think  the  rule  should  be  discharged. 

Willes,  J.  I  am  of  the  same  opinion.  As  to  the  alleged  misdirection,  I 
apprehend  the  Lord  Chief  Justice  was  quite  correct  in  saying  that  the  property  in 
the  guano  might  pass  although  the  price  was  not  agreed  on.  Of  course  he  did  not 
mean  that  the  property  might  pass  notwithstanding  the  contract  was  not  complete 
as  to  price  and  other  matters.  That  was  not  the  proposition  which  he  laid  down. 
All  that  he  meant  was,  that,  though  the  price  was  not  mentioned,  the  law  would 
infer  from  the  circumstances  that  the  price  should  be  a  reasonable  price,  and  that  the 
property  in  the  goods  might  equally  pass  as  if  the  price  had  been  fixed  in  moneys 
numbered  by  the  contract  itself.     "That   is  perfectly  good  law.     A   contract  which 
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names  no  price  may  yet  be  a  sutliuieiit  contract  to  satisfy  the  17th  section  of  the 
Statute  of  Frauds:  lltHuUii  v.  M'Laine,  10  Bingh.  482,  4  M.  &  Scott,  340.  The  price 
not  Ijcing  named,  it  iiiii.st  be  assumed  that  the  parties  intended  a  reasonable  price. 
That  Ijeiug  so,  the  contract  does  in  etl'ect  provide  for  a  piice  :  and  the  rest  of  tlie 
conse(|uences  follow.  If  the  contract  is  for  specitic  goods,  the  property  passes  by  the 
contract:  and,  if  it  is  not  for  specitic  goods,  if  the  seller  delivers  iheni  to  a  carrier 
for  the  buyer,  the  property  vests  by  [103]  the  deliveiy  to  the  carrier, — a  ])roposition 
which  is  equally  applicable  to  the  delivery  of  goods  on  board  a  ship  as  to  a  delivery 
to  a  carrier  on  land.  Then,  as  to  the  other  grounds  upon  which  the  rule  was  moved. 
The  first  is,  that  the  verdict  is  against  the  weight  of  evidence.  The  Lord  Chief 
Justice  not  being  dissatisfied  with  the  verdict,  that  ground  is  disposed  of.  But  the 
rule  was  argued  on  the  part  of  the  defendant's  counsel  as  if  there  was  no  evidence 
at  all  of  any  interest  in  M'Carter.  That  question  depends  upon  the  construction  of 
the  letters  of  the  L'Gth  of  February  and  the  3rd  of  March.  The  letter  of  the  2Gth  of 
February  informs  M'Caiter  of  the  shipment  of  a  cargo  not  exactly  in  accordance  with 
his  order  of  the  14th,  the  one  being  for  100  tons  the  othei'  for  115.  That  letter, 
therefore,  must  be  dealt  with  as  an  oH'er  of  115  tons,  the  intention  being  to  make  a 
complete  contract.  Then  comes  the  letter  of  the  3rd  of  March,  in  which  M'Carter 
wi'ites, —  "I  am  favoured  with  yours  of  the  2Gth.  Yon  say  we  presume  we  charge 
you  101.  per  ton,  &c.  I  really  cainiot  understand  this,  when  I  know  that  Mr.  l.awson 
supplies  your  guano  in  Scotland  at  91.  15s.  net  there  to  dealers.  Besides,  I  look,  as 
heretofore,  for  the  special  allowance  made  to  me  at  the  origin  of  our  transactions  : 
and  now  that  you  are  making  some  changes,  it  may  be  as  well  that  I  should  know 
how  we  are  to  get  on  foi-  the  future."  I  agree  with  my  Brother  Williams  that  this 
letter  of  the  3rd  of  March  is  to  be  read  as  an  assent,  though  a  grumbling  assent,  to 
the  letter  of  the  26th  of  Februarj'.  The  writer  in  etl'ect  says, — "  I  agree  to  accept 
the  cargo  you  have  shipped  for  me  at  the  price  named  in  your  letter,  but  I  shall 
expect  the  allowance."  That,  1  apprehend,  is  nothing  more  than  a  statement  of 
usual  terms,  which  would  be  imported  into  the  contract  without  being  mentioned. 
"Exprcssio  eorum  qmc  [104]  tacitc  insunt  nihil  operatur."  It  is  not  proposing  a 
new  term,  and  so  a  rejection  of  this  ofl'er  contained  in  the  letter  of  the  26th  of 
February.  Tiie  letter  goes  on, — "I  should  be  sorry  indeed  to  aj)pear  unreasonable 
in  my  demands  :  but  you  will  admit  there  is  no  one  in  this  country  has  a  prior  claim 
on  you."  The  writer  then  goes  on  to  give  directions  alwut  some  small  matters  which 
are  to  be  sent  to  him  in  charge  of  the  captain  ;  plainly  shewing  that  he  was  contem- 
plating the  receipt  of  the  cargo.  Taking  the  whole  of  the  letter  together',  it  amounts 
to  this, — "  I  will  take  the  guano  :  but  the  price  is  high  ;  and  I  hope  you  will  be 
induced  to  re-consider  the  matter :  but  at  all  events  I  will  have  it."  But,  further, 
I  agree  that,  if  Messrs.  Seagrave  &  Co.'s  letter  is  to  be  looked  at  as  a  mere  ofl'er  of 
a  price,  leaving  it  to  be  settled  and  adjusted  on  a  futuie  occasion,  the  property  in  the 
guano  woukl  pass,  though  the  price  had  not  at  the  time  been  settled.  The  law  would 
infer  a  contract  at  a  reasonable  price.  I  am  inclined  to  go  further;  for,  it  appears 
to  mc,  that,  if  what  was  done  by  Seagi'ave  &  Co.  was  to  ])ut  the  goods  on  board  the 
'Anne  and  Isabella'  with  the  intention  of  fulfilling  M'Caitei's  order,  even  if  by 
reason  of  some  special  circumstances  the  property  did  not  pass  on  shii)menl,  yet,  by 
reason  of  the  risk,  the  buyer  might  insure  the  cargo  in  respect  of  the  interest  he  had 
in  it.  It  is  like  the  case  I  put  of  a  tenant  of  a  house  bound  by  a  covenant  to  insure  : 
though  he  has  no  longer  an  interest  in  the  house,  yet,  by  reason  of  his  covenant,  he 
has  an  interest  in  the  insurance. 

Byi.es,  J.  I  am  of  the  same  opinion.  I  think  there  was  a  complete  contract. 
The  only  dithculty  is  as  to  the  price.  I  am  disposed  to  agree  with  my  two  learned 
Brothers  that  the  letter  of  the  3rd  of  March  [105]  amounted  to  an  unwilling  assent 
to  the  price  named  in  Seagrave  &  Co.'s  letter  of  the  2Glh  of  February.  But,  in  the 
view  I  take,  it  is  unnecessary  to  decide  that.  In  order  to  satisfy  the  requirements  of 
the  17th  section  of  the  Statute  of  Frauds,  it  is  not  necessary  that  the  price  should  be 
actually  agreed  upon.  In  A.shavfl  v.  Moirui,  4  M.  it  0.  450,  an  order  for  goods  "  on 
moderate  terms  "  was  held  to  be  a  sutlicieut  memorandum  within  the  statute.  I  think 
the  jury  were  properly  directed.  The  test  put  by  Mr.  .Mellish  in  his  argument  may 
be  adopted,  and  yet  our  decision  may  be  the  same.  The  vessel  was  chartered  for 
M'Carter.  He  was  informed  of  it.  His  letter  of  the  3rd  of  August  amounts  to  this, 
—Send  the  guano  :  but  your  price  is  high.     He  fuithcr  directs  the  shrubs  to  be  sent 
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by  the  same  vessel.  A  delivery  to  the  carrier  for  M'Carter  would  be  a  delivery  to 
M 'Carter.  That  gets  rid  of  all  difficulty  as  to  the  constnictioii  of  the  correspondence. 
With  respect  to  the  form  of  the  bill  of  lading — in  Smith's  Mercantile  Law,  .5th  edit. 
299,  the  common  form  of  the  bill  of  lading  is  given,  and  it  is  said  ;  "  The  bill  is  some- 
times made  out  for  delivery  'to  order  or  assigns,'  which  imports  an 
engagement  to  deliver  to  the  person  whom  the  consignor  shall  nominate,  and  his  assigns, 
or  sometimes  to  the  condgnor  himself  or  his  assigns.  Prima  facie,  a  deliveiy  of  goods 
on  l>oard  a  vessel  under  a  bill  of  lading  in  the  latter  form,  though  it  be  the  vessel  of 
the  intended  consignee,  imports  an  intention  on  the  part  of  the  consignor,  especially 
if  he  be  an  unpaid  vendor,  to  reserve  to  him.self  the  property  in  the  goods,  and  that 
that  shall  pass  by  the  indorsement  of  the  bill  of  lading.  In  that  case,  until  it  has  been 
indorsed,  and  accejited  by  the  indorsee,  the  goods  remain  his,  so  as  to  preserve  his 
rights,  whether  as  an  unpaid  vendor  or  otherwise  :  and  he  has  a  perfect  right  to  vary 
their  [106]  destination.  But  such  a  bill  of  lading  is  not  conclusive,  it  only  creates  a 
presumption  ;  and  it  will  be  for  the  jury,  looking  at  the  whole  of  the  circumst;inces 
under  which  the  shipment  took  place,  tu  say  whether  the  delivery  was  not  really  for 
and  on  account  of  the  vendee,  and  the  bill  of  lading  was  made  out  to  the  vendor 
on  behalf  of  and  as  agent  for  the  vendee,  in  which  event  the  property  will  have  passed 
and  vested  in  the  intended  consignee ;  oi'  whether  it  was  not  intended  to  preserve  the 
rights  of  the  unpaid  vendor,  until  some  further  act  was  done  by  transfei'ring  the  bill 
of  lading."  For  this  the  editor  cites  Fan  Casted  v.  Booker,  2  E.xch.  691,  Turner  v.  Tho 
Trustees  of  the  Liverpool  Docks,  6  Exch.  543,  Broivn  v.  North,  8  Exch.  1,  and  Key  v. 
Cotesworlh,  7  Exch.  595.  In  truth,  the  bill  of  lading  is  a  two-edged  weapon,  because 
what  took  place  subsequently,  viz.  the  handing  over  of  the  bill  of  lading  to  M'Carter 
befoi-e  the  loss  known  to  either  party,  throws  great  light  upon  the  act  of  Seagrave  & 
Co.  in  taking  it  in  their  own  names.  For  these  reasons,  I  am  of  opinion  that  there  is 
no  pretence  for  saying  either  that  the  jury  were  misdirected  or  that  the  verdict  was 
contrary  to  the  evidence. 

Erle,  C.  J.,  said  nothing. 

Rule  discharged. 

[107]     BoLCKOW  AND  ANOTHER  V.  Seymouk  AND  Otheks.     April  20tb,  1864. 

Wheie  a  contract  is  to  be  made  out  partly  by  written  documents  and  partly  by  parol 
evidence,  the  whole  becomes  a  question  for  the  juiy. — A.  having  entered  into  a  con- 
tract for  the  supply  of  iron  rails  for  Vera  Cruz,  applied  to  B.  &  Co.,  ship-owners 
and  brokeis,  to  procure  vessels  to  carry  it  thithei' :  whereupon  B.  &  Co.  on  the 
19th  of  November  wrote  to  A., — "We  hereby  engage  to  find  tonnage  for  about 
5000  tons  of  rails  to  load  at  M.  for  Vera  Cruz,  subject  to  the  following  conditions, 
viz.  1000  tons  to  be  delivered  at  Vera  Cruz  in  three  months  from  this  time,  and 
1000  tons  per  month  afterwards,"  &c.  After  a  long  correspondence  and  several 
interviews  as  to  the  class  of  vessels  to  be  chartered,  and  the  flag,  B.  &  Co.  on  the 
11th  of  December  wrote  to  A.  as  follows, — "Our  eiujagement  to  procure  tonnage  for 
Vera  Cruz  is  the  letter  addressed  to  your  Mr.  B.  on  the  19th  November  :  and,  in 
accordance  therewith,  we  are  arranging  to  take  up  vessels  for  the  first  shipment  of 
1000  tons.  We  cannot  restrict  ourselves  to  vessels  of  any  particular  flag  or  class,  but 
will  of  course  give  a  preference  to  neutral  ships  of  high  class."  On  the  15th  of 
December  B.  &  Co.  wrote  to  A.  saying  that  the}'  would  prefer  abandoning  the  con- 
tract altogether.  And  afterwaixls  on  the  same  day  A.  wrote,  — "  Jf'c  accept  your  offer 
of  the  \Wi  Norernher  laft,  coupled  witli  th,i;  in'dialk'l  ojjer  of  ttie  ISfh.  Messrs.  E.  hold 
us  to  our  contract,  and  therefore  we  must  hold  you  to  yours,  and  cannot  consent  to 
your  ahamloning  it  as  intimated  :" — Held,  that  these  letters  did  not  constitute  a  com- 
plete contract,  but  that  recourse  must  be  had  to  paiol  evidence;  and,  consequently, 
that  it  was  properly  left  to  the  jury  to  say  whether  or  not  a  binding  contract  as 
alleged  in  the  declaration  was  to  be  inferred  from  to  the  whole. 

This  was  an  action  for  the  alleged  breach  of  a  contract  to  find  tonnage  for  the 
conveyance  of  a  quantity  of  iron-rails  from  Middlesborough  to  Vera  Cruz. 

The  declaration  stated  that,  before  the  making  of  the  agreement  thereinafter 
mentioned,  the  plaintitt's  were  iron-masters  at  Middlesborough,  and  had  obtained  and 
entered  into  and  were  under  a  certain  contract  with  certain  persons  to  supply  and 
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deliver  at  Veni  Cruz,  on  behalf  and  for  the  use  of  the  French  government,  5000  tons 
of  iron-rails,  on  the  terms,  amongst  othei-s,  following,  that  is  to  say,  1000  tons  of  the 
said  rails  to  be  delivered  at  the  latest  within  three  months  from  the  31st  of  October, 
18(52,  1000  tons  in  thecoinse  of  the  following  month,  and  so  on  at  the  rate  of  1000 
tons  a  month  until  complete  dcliveiy  ;  and,  if  the  deliveries  of  the  rails  should  not  be 
eH'ected  at  the  times  fixed  as  l)efore  mentioned,  there  would  be  withheld  by  the  said 
French  gnveinnient  from  the  contractor,  as  an  indemnity  simply  for  the  sole  act  of 
delay,  and  without  [)rejudice  for  damage  and  claims,  5  per  cent  per  month  upon  the 
value  of  the  rails  delayed,  for  the  delay, — of  all  which  ])remises  the  defendants  were 
informed  and  had  tlue  notice  before  and  at  tlie  time  of  the  making  of  the  agr'cement 
bv  them  with  the  ])laintitl's  as  ther(^in-[108]  aftci-  mentioned  :  and  thereupon,  in  order 
to  enable  the  plaintitl's  to  complete  their  said  contract  and  deliver  the  said  rails  at  Vera 
Cruz  aforesaid,  and  on  the  terms  and  at  the  times  aforesaid,  it  was  agreed  between 
the  plaintiti's  and  the  defendants  that  the  defendants  would  find  tonnage  for  about 
5000  tons  of  rails  to  load  at  Middlesborough  aforesaid  for  Yeni  Cruz  aforesaid,  and 
would  deliver  1000  tons  of  the  said  rails  at  Vera  Cruz  within  the  three  months  afore- 
said, and  1000  tons  of  the  said  rails  per  month  afterwards  till  the  deliver}'  be  com- 
pleted ;  the  rails  to  be  brought  free  alongside  and  taken  free  from  ships  ;  half  the 
freight  to  be  payable  on  shipment  at  Middlesl)orough-on-Tees,  and  the  other  half  in 
London,  on  production  of  the  ccitificate  of  pi-oper  delivery  of  the  cargo  at  Vera  Cruz  : 
the  fieight  to  be  3'_'s.  (id.  per  ton  :  Avi^ment,  that  all  things  happened  and  all  con- 
ditions were  fulfilled,  and  all  times  elapsed,  necessary  to  entitle  the  plaintiti's  to  a 
delivery  of  the  said  rails  according  to  and  at  the  place  and  at  the  times  mentioned  in 
the  said  agreement:  Bieach,  that  the  defendants  did  not  deliver  1000  tons  of  the  said 
rails  or  any  part  thereof  within  the  three  months  aforesaid,  or  within  a  reasonable 
time  theieafter,  and  did  not  deliver  1000  tons  of  the  said  rails  or  any  part  thereof  per 
month  afterwards,  nor  within  reasonable  times  thereafter  ;  whereby  the  plaintitl's  had 
lost  and  lieen  deprived  of  the  sum  of  10441.  withheld  by  the  French  government, 
aceorfling  to  the  terms  thereinbefore  mentioned,  as  an  indemnity  simply  for  the  sole 
act  of  delay,  and  without  prejudice  for  damage  and  claims,  and  which  said  sum  of 
10441.  does  not  exceed  5  jier  cent,  per  month  on  the  value  of  the  rails  delayed  :  and 
that  the  defendants  did  not  find  toiuiage  for  the  whole  of  the  said  rails  at  Middles- 
borough,  hat  at  Sunderland  ;  whereby  the  plaintitl's  incurred  and  became  liable  to  pay, 
and  were  [109]  obliged  to  pay,  a  linger  sum  of  money  for  extra  insurance,  and  in  the 
conveyance  of  the  said  rails  from  Middlesboiough  aforesaid  to  Sunderland  aforesaid  : 
and  that  the  defendants  did  not  deliver  1000  tons  per  month  of  the  said  rails,  but 
delivered  in  a  period  much  less  than  a  month,  and  in  much  shorter  intervals  than  a 
month,  much  larger  quantities  of  the  said  rails  than  1000  tons,  whereby  the  dilticultie.s 
of  unloading  the  same  at  Vera  Cruz  were  greatly  increased  and  heightened,  and  great 
extra  expenses  were  necessarily  incurred  in  obtaining  extra  labour  in  and  aliout  the 
said  unloading,  and  also  in  the  payment  of  demurrage,  which  the  plaintitl's  became 
liable  to  and  had  been  obliged  to  pay  :  Claim,  20001. 

The  defendants  pleaded, — first,  a  denial  of  the  agreement, — secondly,  that  they 
were  not  informed  nor  had  they  notice  of  the  premises  in  the  declaration  in  that 
behalf  mentioned,  befoie  or  at  the  time  of  the  making  of  the  alleged  agreement, — 
thii'dly,  that  the  plaintitl's  were  not  leady  and  willing  to  deliver  the  rails  for  ship- 
ment according  to  the  alleged  agreement, — fourthly,  a  denial  of  the  several  alleged 
breaches  of  agreement, — fifthly,  that,  before  any  of  the  alleged  breaches  of  the 
agreement  by  the  defendants,  the  plaintitl's  absolved,  exonerated,  and  discharged  the 
defendants  from  the  peiforniance  of  the  matters  of  the  non-performance  of  which  the 
plaintitl's  complain.     Issue  thereon. 

The  case  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London  after  last  Hilary 
Term.  The  circvimstances  out  of  which  the  plaintiffs'  claim  arose  were  as  follows  :  — 
The  plaintiffs  are  ironmasters  and  coal-owners  at  Middlesborough-on-Tees.  Messrs. 
Bloiuit,  of  Paris,  were  desiious  of  getting  a  contract  foi-  the  supply  of  5000  tons  of 
iron-rails  for  the  French  government,  to  l)e  delivered  at  Veia  Cruz,  whence  it  was 
proposed  to  make  a  railway  for  the  accommodation  [110]  of  the  troops  then  in 
^lexico  The  plaintiffs  agreed  to  supply  the  required  quantity,  and  to  find  tonnage 
for  their  conveyance  to  \cni  Cruz  at  the  times  stipulated  for  in  lilount  &  Co.'s  contract 
with  the  French  government ;  and  they  accoidingly  entered  into  a  treaty  with  the 
defendants,  ship-owners  and  brokers  in  London,  to  find  ships  for  that  purpose,  and  on 
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the  It^th  of  November,  1862,  the  following  memorandum  was  drawn  up,  initialled, 
and  delivered  by  the  defendants  to  the  plaintiffs  : — 

"London,  November  ISth,  1862.  Vera  Cruz.  1000  tons  to  be  delivered  in  Vera 
Criiz  in  three  months  from  this  time,  and  1000  tons  per  month  afterwards.  The 
French  government  reserve  the  power  to  delay  the  deliver}',  if  required,  and  to  com- 
mence again  when  they  think  proper ;  also  the  option  to  send  a  smaller  quantity  than 
5000  tons.  Half  freight  payable  on  shipment,  and  other  half  on  advice  of  delivery  at 
Vera  Cruz.  2s.  6d.  per  ton  to  Messrs.  Bolckow  &  Vaughan  to  be  added  to  our  rate 
of  30s." 

On  the  next  day,  the  defendants  wrote  and  sent  to  the  plaintiffs  the  following 
letter,  which  was  relied  upon  by  the  latter  as  the  contract  between  them  : — 

"London,  Nov.  19th,  1862. 

"  We  liereby  engage  to  find  tonnage  for  about  5000  tons  of  rails  to  load  at 
Middlesborough-on-Tees  for  Vera  Cruz,  subject  to  the  following  conditions,  viz.  1000 
tons  to  be  delivered  at  V'era  Cruz  in  three  months  from  this  time,  and  1000  tons  per 
month  afterwards.  The  government  to  reserve  to  themselves  the  power  to  delay  the 
delivery,  if  required,  and  to  commence  again  when  they  think  proper ;  also  the  option 
to  send  a  smaller  quantity  than  5000  tons.  The  rails  to  be  brought  free  alongside, 
and  taken  free  from  ships.  Half  the  freight  to  be  payable  on  shipment  at  Middles- 
borough-on-Tees,  and  the  other  half  in  London,  [111]  on  production  of  the  certificate 
of  proper  delivery  of  the  cargo  at  Vera  Cruz.     The  freight  to  be  32s.  6d.  per  ton. 

"Seymour,  Pe.\cock,  &  Co." 

No  immediate  reply  was  sent  to  this  letter,  but  a  correspondence  and  several 
personal  communications  took  place  between  the  parties  as  to  the  class  of  ships  to  be 
chartered,  and  their  nationality, — only  vessels  of  a  certain  class  being  convenient  for 
the  purpose,  and  American  vessels  being  in  danger  of  capture. 

On  the  10th  of  December,  the  plaintiffs  wrote  to  the  defendants  as  follows  : — 

"  The  parties  with  whom  we  have  contracted  for  the  Vera  Cruz  rails  have  a  low 
ofter  for  the  insurance  of  the  cargoes  in  France,  and  write  us  the  vessels  must  not  be 
less  than  5/6ths  Veritas,  and  that  this  is  the  definition  of  the  classes,  viz. — tirst-class, 
A  1  black  is  3/3rds  Veritas,  A  1  red  is  5/6ths  ditto, — second  class  JE  red  is  only 
3/4ths  Veritas  :  and  wish  vessels  not  lower  in  Lloyd's  books  than  A  1  red  to  be 
chartered.  They  would  give  a  gratuity  to  captains  of  3d.  per  ton,  provided  they 
would  only  load  the  register-tonnage  quantity  in  their  ships.  The  insui-ance  on  freight 
advanced  to  be  deducted  when  paying  the  first  instalment. 

"Bolckow  &  Vavghan." 

On  the  11th  of  December,  the  defendants  wrote  to  the  plaintiffs  as  follows : — 

"London,  11th  December,  1862. 

"  Your  favour  of  yesterday  is  duly  to  hand.  Our  enijaginaent  to  procure  tonnage 
for  Vera  Cruz  is  the  letter  addressed  to  your  Mr.  Boyd,  dated  19th  November;  and, 
in  accordance  therewith,  we  are  arranging  to  take  up  vessels  for  the  first  shipment  of 
1000  tons.  We  cannot  restrict  ourselves  to  vessels  of  any  parti-[112]-cular  flag  or 
class,  but  will  of  course  give  a  preference  to  neutral  ships  of  high  class.  We  inclose 
form  of  charter.  "  Seymour,  Peacock,  &  Co." 

On  the  same  day,  the  plaintiffs  wrote  to  the  defendants  as  follows  : — 

"December  Uth,  1862. 

"  We  can  settle  all  matters  in  dispute  in  a  few  minutes,  if  your  Mr.  Offer  will 
please  meet  Mr.  Blount  (from  Paris)  here  at  5.30  p.m.  to-day.  Neither  your  letter 
nor  charter-party  are  in  the  terms  of  our  understanding :  but,  if  we  meet,  all  can  be 
satisfactorily  arranged.  "  BoLCKOW  &  Vaughan." 
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On  the  12th,  Mr.  Boyd  (on  behalf  of  the  plaintiffs)  again  wrote  to  the  defendants 
Jis  follows : — 

"December  12,  1862. 

"  Dear  Sir, — I  regret  much  you  could  not  send  me  the  pro  forma  agreement  to- 
day ;  the  more  particularly,  as  Mr.  Turner  had  intended  to  leave  this  evening  for 
Paris.  At  my  solicitation,  however,  he  hiis  consented  to  stay  in  London  over  to- 
morrow, and  is  to  see  me  then  at  12  o'clock  at  this  ollice,  when  I  should  be  glad  if  you 
could  make  it  convenient  to  call  here,  unless  you  send  your  ultimatum. 

".TiillN    BnVIi." 

On  the  i:?th,  Mr.  Offer  (one  of  the  defendants)  wrote  to  Mr.  Boyd  as  follows : — 

"December  13,  1862. 

"Dear  Sir, — By  the  inclosed  telegram  («)  from  my  senior  yon  will  observe  that 
I  am  unable  to  send  you  the  pro  forma  contract  so  -soon  as  I  could  wish.  Yon  shall 
hear  from  me  without  a  moment's  unnecessary  delay.  "  George  Offer." 

[113]  On  the  15th,  Mr.  Seymour  wrote  to  the  plaintiffs  as  follows  : — 

"London,  15tb  December,  1862. 
"  Re  Vera  Cruz  contract. 
"I  have  looked  into  this  matter,  and  find  from  the  lapse  of  time  since  we  first 
took  the  business  into  consideration,  and  from  the  difficulties  now  raised,  that  I  would 
prefer  abandoning  the  contract  altogether.  "(tEokoe  Seymour." 

On  the  same  day,  the  plaintiffs  wrote  to  the  defendants  as  follows : — 

"London,  15th  December,  1862. 
"  Re  Vera  Cruz  contract. 
"  We  expected  for  the  last  three  days  to  have  arranged  all  details  with  3'ou  as  to 
this  personally,  which  is  the  reason  we  have  not  replied  to  yours  of  the  11th  instant 
sooner.  Indeed,  on  the  12th  instant,  your  Mr.  Offer  personally  agreed  to  hand  us 
details  as  soon  as  possible:  and  we  now  wait  them,  and  accept  your  offer  of  the  19M 
Noveiitlerla-ft,  couj /led  with  the  initialhd  offer  of  the  ISth  Noremher  laM.  Messrs.  E.  Blount 
&  Co.  hold  us  to  our  contiact,  and  therefore  we  must  hold  you  to  yours,  and  cannot 
consent  to  vour  abandoning  the  contract,  as  intimated  by  your  Mr.  G.  Seymour  to-day. 
M'e  beg  you  will,  therefore,  without  further  delay,  give  us  the  details  promised  by 
your  Mr.  Offer,  and  further  beg  to  inform  you  that  Messrs.  E.  Blount  &  Co.,  of  Paris, 
have  waited  ever  since  Friday  last,  and  still  wait  in  London  to  agree  with  us  these 
details,  and  trust  you  will  let  us  have  them  b^'  3.30  p.m.,  when  they  will  be  again  here. 

"  P.  pro  BoiXKOW  &  Vaughan, 
"John  Boyd. 

"  P.S. — We  verbally  accepted  the  contract  with  your  Mr.  Offer  on  Friday  last, 
previous  to  the  interview  be  [114]-tween  him,  Mr.  "Turner,  of  Messrs.  E.  Blount  <fe 
Co.'s  and  the  writer." 

A  lengthened  correspondence  ensued  between  the  parties,  which  resulted  in 
nothing.  The  consequence  was,  that  no  tonnage  whatever  was  provided  until 
February,  1863,  and  the  first  delivery  of  rails  at  Vera  Cruz  did  not  take  place 
until  June,  and  the  whole  were  not  delivered  until  September  (instead  of  June) ;  and 
the  result  was  disastrous  for  the  French  army,  and  the  government  called  upon  Messrs. 
Blount  &  Co.  to  pay  penalties  amounting  to  6000l.,\iltimately  reduced  to  10441., 
which  the  plaintiffs  had  to  recoup  them.  The  plaintiffs  also  incuired  3.501.  for 
demurrage,  791.  for  extra  insurance,  and  other  expenses,  which  they  now  sought  to 
recover  in  this  action. 

On  the  part  of  the  defendants  it  was  submitted  that  there  was  no  complete  contract 

ia)  "  Do  nothing  with  the  Vera  Cruz  contract  till  we  talk  the  matter  over." 
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as  alleged  in  the  declaration,  but  a  mere  proposal,  withdrawn  Ijefore  it  was  accepted 
by  the  plaintiffs. 

For  the  plaintifts  it  was  insisted  that  the  memorandum  of  the  18th  of  November, 
and  the  defendants' letter  of  the  19th,  coupled  with  the  plaintiffs' acceptance  of  its 
terms  in  the  letter  of  the  15th  of  December,  constituted  a  binding  contract:  and  it 
was  urged  that  the  defendant's  letter  of  the  11th  of  December  shewed  what  was  their 
understanding  of  the  matter. 

In  his  summing-up  the  Lord  Chief  Justice  intimated  an  opinion  that  the  corre- 
spondence did  not  disclose  any  definite  or  distinct  proposal  on  the  one  side  and 
acceptance  by  the  other :  and  he  left  it  to  them  to  say  whether,  taking  the  whole  of 
the  correspondence  and  the  parol  evidence  together,  there  was  any  such  contract  a.s 
that  declared  on. 

The  jury  returned  a  verdict  for  the  defendants. 

Montague  Smith,  Q.  C,  in  Easter  Term  last,  moved  [115]  for  a  new  trial,  on  the 
grounds  of  misdirection,  and  that  the  verdict  was  against  the  weight  of  evidence. 
He  submitted  that  the  letters  of  the  19th  of  November  and  the  11th  and  15th  of 
December  constituted  a  complete  contract  between  the  plaintiffs  and  the  defendants, 
whereby  the  latter  bound  themselves  to  find  tonnage  so  as  to  insure  the  delivery 
of  the  rails  at  Vera  Cruz  by  the  times  and  in  the  quantities  mentioned  in  the  earlier 
letter  and  the  initialled  memorandum  of  the  18th  of  November;  and  that  the  Lord 
Chief  Justice  ought  not  to  have  left  it  as  he  did,  as  a  question  of  fact  for  the  jury. 

WiLLiAM.s,  J.  I  am  of  opinion  that  there  should  be  no  rule  in  this  ease.  If  there 
was  evidence  to  be  submitted  to  the  jury,  and  if  the  question  was  a  proper  one  for 
their  determination,  the  Lord  Chief  Justice  not  being  dissatisfied  with  it,  the  verdict 
must  stand.  The  only  remaining  question  then  is,  whether  my  Lord  misdirected  the 
jury  in  leaving  to  them  that  which  was  properly  a  question  of  law  to  be  decided  by 
himself.  The  question  left  to  the  jury  was,  whether  the  parties  had  contracted  with 
one  another  upon  the  terms  of  the  document  of  the  19th  of  November,  1862.  That 
depends  upon  whether  all  that  was  to  be  done  by  the  judge  at  the  trial  was,  to 
construe  a  contract  which  appeai'ed  to  have  been  entered  into  between  the  parties  in 
writing,  or  whether,  upon  the  evidence,  it  was  not  proper  first  to  leave  it  to  the  jury 
to  say  whether  or  not  any  such  contract  had  in  fact  been  entered  into, — whether  that 
which  was  in  writing,  and  read  without  the  aid  of  the  parol  evidence,  might  appear  to 
be  a  contract,  a  definite  and  conclusive  contract,  between  the  parties,  might  not  be 
shewn  by  such  evidence  to  have  rested  in  proposal  and  negotiation  only,  and  was  not 
meant  to  be  a  final  agreement.  Unquestionably,  if  [116]  once  it  is  established  that  a 
document  or  documents  represent  a  contract  between  the  parties,  it  is  not  competent 
to  the  judge  to  a.sk  the  assistance  of  the  jury  in  construing  it.  The  real  question  is, 
whether  there  was  or  was  not  any  contract  between  the  parties  upon  the  terms  expressed 
in  the  document  of  the  19th  of  November,  1862.  I  purposely  use  the  word  "docu- 
ment," as  being  a  neutral  term.  Now,  for  the  purpose  of  ascertaining  whether  or  not 
there  was  a  contract  in  writing  embodying  those  terms,  it  is  necessary  to  proceed 
chronologically,  and  take  the  documents  in  order,  and  to  see  whether  any  or  all  of 
them  together  constitute  such  a  contract  as  is  contended  for  on  the  part  of  the 
plaintiffs.  I  will  first  t;ike  the  letter  of  the  19th  of  November.  I  conceive  it  to  be 
unnecessary  to  refer  to  the  letter  of  the  18th,  because  its  terms  are  sufficiently  set  out 
in  that  of  the  19th,  which  I  take  as  representing  the  group  of  documents  to  which  it 
refers.  Now,  no  doubt,  that  is  a  document  which  upon  the  face  of  it  purports  to  be 
an  engagement  on  the  part  of  Seymoin-  &  Co.  to  furnish  vessels  for  the  purpose  of 
carrying  the  rails  to  Vera  Cruz  from  time  to  time  as  Messrs.  Bolckow  &  Co.  were 
under  engagement  to  have  them  delivered  theie.  That  letter  does  appear  to  be 
couched  in  language  which  would  seem  to  constitute  a  contract,  for  it  professes  to 
be  an  engagement  to  supply  shijjs  so  as  to  enable  Bolckow  &  Co.  to  perfoi-m  their 
contract.  That  is  the  strength  of  the  plaintiffs'  case  so  far  as  that  document  is  con- 
cerned. On  the  part  of  the  defendants,  many  arguments  of  weight  were  urged  to 
shew  that  that  was  not  intended  to  be  a  binding  contract.  The  character  of  the 
transaction  at  that  time  would  suggest  to  the  mind  of  any  person  conversant  with 
business  that  that  could  not  have  been  meant  to  be  a  document  which  was  to  conclude 
the  parties  :  but  that  all  rested  in  contemplation  and  conjecture  only.  It  [117]  was 
not  then  certain  that  the  French  government  would  consent.  If  they  did  not,  and 
were  not  satisfied  with  the  initials  of  Sevmour,  Messrs.  Bolckow  &  Co.  might  be  left 
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to  pay  iliuiuigos  for  breach  of  a  contract  to  send  tlie  liiils  out,  when  thoy  themselves 
were  not  certain  of  getting  the  contract  which  would  enahlc  them  to  ship  them.  It 
should  seem,  therefore,  from  the  very  character  of  the  transaction,  that  the  proper 
conclusion  to  come  to  with  respect  to  that  letter  of  the  19th  of  November,  would  be, 
to  hold  that  it  amounts  to  this,— "We  are  ready  to  do  so  and  so,  in  the  event  of  your 
being  employed  to  get  the  rails  forwarded  to  Vera  Cruz.  It  is  quite  clear  that  it  was 
so  dealt  with,— as  a  mere  proposal.  A  correspondence  between  the  parties  followed. 
There  was  much  discussion  as  to  the  tonnage  and  as  to  the  flag  and  other  matters  ;  and 
this  discussion  appears  to  have  bisted  down  to  the  middle  of  December.  From  the 
character  of  the  traii.saction,  therefore,  and  from  the  conduct  of  the  parties,  it  is  clear 
that  that  letter  of  the  Uith  of  November  was  never  intended  to  represent  a  complete 
and  final  contract ;  but  that  it  was  merely  a  proposal,  which  was  never  assented  to  by 
Messrs.  Bolckow  &  Co.  That  which  subsequently  occurred,  is  shewn  by  two  classes 
of  evidence,  the  first  of  which  is  in  writing,  and  the  second  of  which  consists  of 
personal  communications  between  the  parties.  With  respect  to  the  written  evidence, 
I  pass  over  the  correspondence  as  to  the  vessels  and  the  flag,  and  come  to  the  letter  of 
the  1 1th  of  December.  That  is  a  letter  written  by  Seymour  to  Bolckow,  not  professing 
to  conclude  a  contract  which  had  not  previously  been  concluded  between  the  parties, 
or  to  be  an  acceptance  of  anything  which  had  previously  passed  between  them  in 
writing  or  by  word  of  mouth,  but  unquestionably  describing  the  document  of  the  19th 
of  November  as  being  an  engagement  on  the  part  of  Messrs.  Seymour  &  Co.  [118]  It 
is  hardly  necessary'  to  say  that  that  would  not  turn  into  a  contract  that  which  was  not 
a  contract  before.  In  truth  it  was  an  incorrect  expression.  That  letter,  therefore, 
must  be  taken  to  be  altogethei-  inoperative.  Then  comes  the  letter  of  the  1.5th  of 
December,  from  the  plaintitls  to  the  defendants,  which  upon  the  face  of  it  purports  to 
be  an  acceptance  of  Seymour  &  Co.'s  ofler  of  the  19th  of  November,  coupled  with  the 
initialled  oiler  of  the  If^th.  That  is  the  way  in  which  it  must  be  dealt  with,  I 
apprehend,  in  order  to  shew  a  complete  contract.  Many  answers,  however,  it  appears 
to  me,  may  be  given  to  the  assertion  that  that  letter  is  an  answer  to  or  acceptance  of 
a  proposal.  In  the  lirst  place,  it  appears  upon  the  face  of  it  that  the  proposal  was  not 
then  open.  It  docs  not  purport  to  be  dealing  with  a  proposal  which  had  been  made 
and  adhered  to  by  Messrs.  Seymour  &  Co.,  but  intimates  that  the  plaintiffs  insist  upon 
their  performing  their  contract  of  the  former  date,  notwithstJtnding  they  informed  the 
plaintiffs  that  they  receded  from  it.  Unless,  therefore,  the  letter  of  the  19th  of 
November  constituted  a  contract,  the  letter  of  the  15th  of  December  came  too  late. 
Then  we  must  resort  to  the  parol  evidence  of  the  communications  between  the  parties. 
It  is  snthcient  to  say  that  that  evidence  clearly  shews  that  down  to  the  time  the  letter 
of  the  15th  of  December  was  written,  there  was  an  open  negotiation  between  the  parties 
as  to  whether  and  how  the  proposal  of  Seymour  &  Co  to  find  tonnage  could  be  act«d 
upon.  It  is  clear  that  Messrs.  Bolckow  &,  Co.  had  not  assented  to  the  details  of  the 
contract.  That  again  operated  as  a  withdrawal  of  the  document  of  the  19th  of 
November,  dealt  with  as  a  proposal.  Then,  there  is  another  way  in  which  the  letter 
of  the  15th  of  December  may  be  dealt  with,  viz.  as  an  offer  in  itself;  and,  though 
there  was  evidence  from  what  subsequently  passed  between  the  parties  that  that  offer 
[119]  was  not  rejected,  but  that  it  was  acted  upon,  yet  that  evidence  was  of  a  descrip- 
tion which  furnished  not  a  pi-inciple  of  law,  but  merely  matter  for  the  consideration  of 
a  jury.  1  speak  more  especially  of  the  evidence  as  to  Mr.  Seymour's  desire  to  see  the 
document  of  the  ISth  of  November.  The  jury  have  come  to  the  conclusion  that  there 
never  was  any  complete  and  binding  contract  in  writing,  and  that  there  never  was  any 
contract  by  parol  in  the  terms  of  the  document  of  the  19th  of  November.  That  being 
so,  it  appears  to  me  that  there  was  no  misdirection,  and  no  ground  for  our  interference. 
Byles,  J.  I  am  of  the  same  opinion.  On  e.\;amining  the  letters  minutely,  it  seems 
to  me  that  there  never  was  any  contract  in  writing  between  the  parties.  It  is  con- 
ceded that  that  is  so,  urrless  aid  can  be  derived  from  the  lettei-s  of  the  11th  and  15th 
of  I)ecember-.  The  letter-  of  the  11th  is  in  these  terms  : — "  Your  favour  of  yesterday 
is  duly  to  haird.  Our  engagement  to  pr-ocure  tonnage  for  Vera  Cruz  is  the  letter 
addressed  to  your  Mr.  Boyd,  dated  19th  November;  and,  in  accordance  therewith,  we 
are  arranging  to  take  up  vessels  for  the  first  shipment  of  1000  tons."  That  is  the 
statement  of  Se^'mour  &  Co.  But  that  alone  is  not  sufficient.  It  is  irecessary  to  resort 
to  the  letter  of  the  loth.  That  is  an  airsvver  by  Messrs.  Bolckow  &  Co.,  not  to  the 
letter  of  the  11th,  but  to  one  of  the  15th,  in  which  Mr.  Seymour  expresses  an  intention 
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to  abandon  the  contract  altogether.  Messrs.  Bolckow  &  Co.  write,—"  We  accept  your 
offer  of  the  19th  November  last,  coupled  with  the  initialled  offer  oi  the  18th  November 
last.  Messrs.  E.  Blount  &  Co.  hold  ns  to  oui'  contract,  and  therefore  we  must  hold 
you  to  yours,  and  cannot  consent  to  your  abandoning  the  contract,  as  intimated  by 
your  Mr.  Seymour  to  day."  Neither  of  these  letters,  in  my  opinion,  [120]  shews  a 
complete  contract  in  writing,  unless  it  had  been  made  complete  by  some  prior  document. 
But,  suppose  a  contract  in  writing  could  be  made  out  by  leference  to  the  whole  of  the 
correspondence,  that  would  notconckide  the  question  whether  there  was  an  agreement 
in  writing  as  alleged  in  the  declaration.  A  very  pertinent  case  illustrative  of  this 
matter  occurred  very  recently  at  the  Gloucester  Assizes, — a  case  of  Bogejs  v.  Iladleij, 
■2  Hurlst.  &  Colt.  227.  There,  the  plaintiff',  professedly  as  C.'s  agent,  sold  bark  to  the 
defendants  at  a  price  to  be  subsequently  ascertained  by  C.  in  a  manner  agreed  on,  and 
induced  them  to  sign  a  bought-note  which  described  the  plaintiff'  as  the  seller  at  an 
ascertained  price  per  ton,  by  representing  that  the  price  was  nominal,  and  that,  as  the 
defendants  were  dealing  with  the  Crown,  whose  oflScer  C.  was,  they  would  incur  no 
risk.  A  day  was  fixed  by  the  note  on  which  a  deposit  of  20  per  cent,  was  to  be  paid. 
The  plaintiff  had,  in  fact,  himself  purchased  the  bark  from  C.  by  a  verbal  contract, 
but  had  not  paid  for  it.  Afterwards,  and  before  the  deposit  was  paid,  the  plaintiff" 
sent  the  defendant  an  invoice  specifying  the  quantity  of  the  bark,  and  debiting  them 
as  buyers  from  himself  with  a  sura  calculated  at  the  price  per  ton  in  the  bought  and 
sold-notes  (the  real  price  not  having  been  then  ascertained  by  C),  and  requesting  them 
to  pay  the  deposit  to  C,  as  originally  arranged.  The  deposit  was  accordingly  paid  to 
C.  by  the  defendants  without  objection  to  the  basis  on  which  it  was  computed.  The 
plaintiff  subsequently  treated  the  sale  as  a  sale  by  himself  as  principal  at  the  price  in 
the  bought  and  sold  notes.  The  defendants  thereupon  disclosed  the  whole  transaction 
to  C,  paid  C.  the  price,  which  he  had  then  ascertained  in  the  manner  originally  agreed, 
and  took  possession  of  the  bark.  It  was  held  that  parol  evidence  was  admissible  to 
shew  that  the  bought  and  sold-notes  did  not  really  contain  [121]  the  contract  between 
the  parties.  The  Lord  Chief  Baron,  in  giving  judgment,  there  says : — "  In  the  course 
of  the  argument  it  was  pointed  out  by  my  Brother  Wilde  that  this  is  not  an  attempt 
to  alter  a  written  contract  by  parol  evideiice.  There  was,  in  fact,  only  one  contract 
between  the  parties  :  but,  as  the  e.xact  price  could  not  be  ascertained  until  the  account 
was  made  up,  the  defendants  were  requested  by  the  plaintiff  to  sign  a  paper, — not  as 
evidence  of  the  contract  between  the  parties,  but  to  serve  some  meiely  apparent  purpose, 
— probably  to  comply  with  some  official  requisition  that  such  a  document  should  be 
filled  up.  '  The  finding  of  the  arbitrator  is  express,  that  the  object  was  to  obtain  a 
document,  not  to  record  a  contract.  There  was,  therefore,  a  real  contract  not  in 
writing,  and  a  paper  prepared  in  order  to  comply  with  some  form,  which  was  stated 
at  the  time  to  contain  a  merely  nominal  price.  If  this  were  a  fraud  on  the  plaintiff's 
jjart,  the  authorities  shew  that  evidence  of  the  fraud  is  as  admissible  as  evidence 
of  duress,  illegality,  or  mistake.  My  Brother  Bramwell  during  the  argument  put 
the  case  of  the  attesting-witness  to  an  agreement  signing  the  agreement,  and  the 
contracting  party  signing  in  the  place  intended  for  the  attesting-witness,  by  mutual 
mistake.  Such  a  mistake  might  undoubtedly  be  explained  by  parol  evidence."  That 
case  seems  to  me  to  be  very  much  in  point.  The  document  which  is  now  relied  upon 
as  a  contract  here,  was  evidently  originally  not  intended  to  be  an  absolute  contract 
betvceen  the  parties,  but  was  probably  intended  to  be  used  in  procuring  the  contract 
between  Blount  &  Co.  and  the  French  government  (a).  Still  the  question  was  open 
whether  or  not  [122]  that  was  the  real  contract  the  parties  entered  into.  That  was 
a  question  of  fact  for  the  jury.  They  found  that  this  was  not  the  contract :  and  my 
Lord  is  not  dissatisfied  with  the  verdict.     There  will,  therefore,  be  no  rule. 

Ke.ating,  J.  I  agree  with  my  two  learned  Brothers  that  there  ought  to  be  no 
rule  in  this  case.  I  think  it  is  clear  that  parol  evidence  was  admissible  to  shew  what 
was  the  real  contract  between  the  parties.  That  being  so,  the  whole  must  necessarily 
be  a  question  for  the  jury.  It  went  to  them  ;  and  my  Lord  is  not  dissatisfied  with 
the  result.     It  follows,  of  course,  that  there  will  be  no  rule. 

Rule  refused. 

(a)  The  fact  is, — whether  it  so  appeared  at  the  trial  or  not, — that  Messrs.  Blount 
&  Co.'s  contract  with  the  French  government  was  anterior  in  point  of  date  to  the 
document  in  question. 
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JSamiki.  Fitton,  Administrator  of  John  Fitton,  Deceased,  v.  Thk  Accidkntal  Deaiii 
Insurance  Company.    June  18th,  1864. 

[S.  C.  34  L.  J.  C.  P.  28.     Distinguished,  Smith  v.  Accident  Insurance  Company, 

1870,  L.  II.  5  Ex.  302.] 

By  one  of  the  concL'tions  of  a  policy  of  insurance  against  accidental  death  or  injury, 
it  was  piovided  that  the  policy  in.surcd  against  cuts,  stabs,  concussions,  iVc,  iVrc, 
"  when  accidentally  occurring  from  material  and  external  cause,  where  such  accidental 
injury  is  the  direct  and  .sole  cause  of  death  to  the  insured,  or  disal)ility  to  follow 
his  avocations  ;"  and  then  followed  this  exception, — "but  it  does  not  insure  against 
deatli  oi-  disabilit}'  ai-ising  fi'om  rheumatism,  gout,  hcniia,  erysipelas,  or  any  other 
disease  or  cause  arising  within  the  system  of  the  insured  before,  or  at  the  time,  or 
following  such  accidental  injury,  whether  causing  death  or  disability  directly  or 
jointly  with  such  accidental  injiuy  ;" — Held,  that  death  from  hernia  caused  solely 
and  diicctly  by  exteiiial  violence,  followed  by  a  sui-gical  o])eration  perfoinied  for 
the  purpose  of  relieving  the  patient,  is  not  within  the  aljove  exception. 

This  was  an  action  on  a  policy  of  insurance  against  accidents. 

The  declaration  stated  that,  in  the  life-time  of  the  said  John  Fitton,  a  certain  policy 
of  insurance  and  agreement  was  made  and  entered  into  between  the  defendants  and 
the  said  John  Fitton  upon  and  for  the  considerations  in  the  said  policy  and  agieeraent 
in  that  behalf  mentioned,  and  which  said  policy  of  insurance  and  agreement  was  and 
is  in  the  woids,  letters,  and  figuies  following,  that  is  to  say, — 


[123]  "Insurance  nyainst  Death  ar  Disaldement  from  Accident. 
Accidental  Death  Insurance  Compami. 


"  Class  General. 
First  Payment. 

Premium  to  insure  against  deatli  or) 
entire  disablement J 

Extra  preniiiun  to  insure  liorse  and  \ 
machinery  risk 

Extra    premium    to    insure    agauist 
partial  disalilemcnl 


'"} 


£ 

s. 

(1. 

2 

0 

0 

1 

0 

0 

3 

0 

... 

0 

"  No.  44,026. 


Renewal   premium  due 
29th     of     Xoveniber 
e\'ery  year, 
£3     Os.     Od. 


£l 


"  Incorporated  pursuant  to  7  &  8  Vict.  c.  110,  and  impowered 
by  special  act  of  parliament,  22  Vict.  c.  23. 

"  Chief  Office,  7  Bank  Buildings,  Lothbuiy,  London. 

"Whereas,  John  Fitton,  of  Buxton  Koad,  Macclesfield,  in  the  county  of  Chester, 
commercial  traveller  (hereinafter  called  the  said  insured),  is  desirous  and  hath  pro- 

gjsed  to  insure  in  manner  hereinafter  described  with  the  Accidental  Death  In.surance 
ompany  against  .iccidents,  and  hath  signed  a  declaration  bearing  date  the  29th  day 
of  November,  1802,  setting  forth,  amongst  other  things,  his  profession  or  occupation, 
which  declaration  it  is  agreed  shall  be  the  basis  of  the  contract  for  the  insurance 
hereby  intended  to  be  made  ;  and  the  said  insured  hath  paid  to  the  directors  of  the 
said  company  the  sum  of  31.  as  the  premium  and  consideration  for  the  said  insurance 
for  the  period  of  one  year  from  the  elate  hereof : 

"Now,  this  policy  witnesseth  that,  in  case  the  .said  insured  shall  be  injured  by 
accidental  violence,  and  shall  within  three  calendar  months  of  its  occurrence  die  from 
the  direct  cHect  of  any  such  accident,  the  company  shall  be  liable  to  pay  to  his 
executors  or  administrators  the  sum  of  10001.  sterling  three  calendar  months  after 
proof  has  been  given  of  such  accidental  death,  to  the  satisfaction  of  the  directors  ;  or, 
in  case  [124]  such  accidental  ^■iolence  shall  wholly  disable  the  insured  from  attending 
to  l)iisiness,  shall  be  liable  to  pay  him  a  sum  at  the  rate  of  61.  per  week  during  the 
continuance  of  such  disability,  for  a  period  not  exceeding  in  all  six  calendar  months; 
or,  in  Ciise  such  accidental  violence  shall  not  wholly  disable  the  .said  insured,  but  shall 
partially  disable  him,  or  render  him  in  part  unable  to  attend  to  business,  shall  be 
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liable  to  pay  to  him  a  sum  not  exceeding  in  the  whole  one  quarter  of  the  sum  payable 
in  respect  of  the  whole  or  entire  disablement :  Provided  always  that,  in  the  event  of 
any  sum  or  sums  of  money  being  paid  by  the  company  in  respect  of  disablement  from 
accidental  injury  wthin  the  intent  and  meaning  of  this  policy,  by  way  of  compensation 
as  aforesaid  or  otherwise,  the  said  policy  shall  after  such  disablement  shall  have  ceased, 
or  the  insured  shall  have  accepted  a  sum  by  way  of  compromise  or  compensation  for 
the  same  as  aforesaid,  be  valid  for  and  in  respect  of  death  or  disablement  arising  from 
future  and  other  accidental  injury  only  for  the  residue  or  balance  of  the  whole  sum 
hereby  assured  in  that  behalf  remaining  unpaid  ;  and  that  the  company  shall  not  be 
liable  to  pay  for  disablement,  being  the  result  of  two  or  more  separate  accidents,  more 
than  half  the  sum  insured,  in  case  of  death,  nor  for  disablement  and  death  conjointly, 
by  one  sum  or  by  several  instalments,  more  than  the  amount  insured  in  case  of  death, 
or,  in  case  of  any  previous  payment  as  aforesaid,  more  than  so  much  of  such  amount 
as  maj'  remain  unpaid  :  Provided  always  that  this  policy  shall  be  in  force  for  the 
period  of  one  year  from  the  date  hereof,  and  thenceforth  from  year  to  year  as  long 
as  the  annual  premiums  shall  be  duly  paid  to  the  company  as  they  shall  become  due 
and  the  directors  shall  agree  to  receive  them  :  Provided  always  that  this  policy  shall 
not  be  assignable  in  any  case  whatsoever  :  Provided  always  that  the  said  insured 
[125]  shall  not  be  entitled  to  claim  compensation  under  this  policy  on  account  of  any 
accident  which  shall  only  in  part  disable  him,  unless  he  shall  have  paid  the  extra 
premium  required  to  insure  compensation  in  such  cases  ;  Provided  always  that  the 
capital  stock,  funds,  and  property  of  the  said  company  (subject  to  the  act  or  acts  of 
parliament  under  which  it  is  impowered,  and  to  the  deed  or  deeds  of  settlement  of  the 
said  company,)  shall  alone  be  answerable  for  claims  under  this  policy  :  and  no  director 
or  shareholder  in  the  said  company  shall  be  subject  to  any  demand  in  respect  of  such 
claims  further  than  to  pay  to  the  funds  of  the  said  company  the  full  amount  of  his  or 
her  shares  or  share  for  the  time  being  in  the  capital  of  the  said  company  remaining 
unpaid  :  Proxided  also  that  this  policy  and  the  insui-ance  hereby  effected  are  and  shall 
be  subject  and  liable  to  the  several  conditions,  restrictions,  stipulations,  and  notice 
hereupon  indorsed,  so  far  as  the  same  are  or  shall  be  applicable,  in  the  same  manner  as 
if  the  same  respectively  were  here  repeated  and  incorporated  in  this  policy  :  Provided 
also  that  no  insurance  shall  be  effected  until  the  premium  due  thereon  shall  have  been 
paid,  and  that,  if  any  statement  or  allegation  contained  in  the  aforesaid  declaration, 
or  any  attempt  be  made  to  obtain  compensation  fraudulently  or  by  untrue  statements, 
this  policy  shall  be  void,  and  all  moneys  paid  in  respect  thereof  shall  be  forfeited  to 
the  said  company.  In  witness  whereof,  the  common  seal  of  the  said  company  is  here- 
unto affixed,  by  order  of  the  board  of  directors,  this  29th  day  of  November,  1862. 
" E.xarained," Pi.  B.  Peacock.  "J.  G.  B.  LA^^^lELL,l 

" Entered,  N.  Shalders.  "George  Lo'^'E,       VDirectors." 

"Countersigned,  Edwd.  Solly.  "Charles  Ainslie,J 

Averment  that  the  conditions,  restrictions,  stipulations,  and  notice  mentioned  and 
referred  to  in  the  said  [126]  policy  and  agreement,  and  indorsed  thereupon,  were  and 
are  in  the  words,  letters,  and  figures  following,  that  is  to  say, — 

"  Stipulations  and  conditions  upon  and  subject  to  which  the  within  policy  is  effected : — 

"  1.  This  policy  insures  against  all  forms  of  cuts,  stabs,  tears,  bruises,  concussions, 
crushings,  gunshot-wounds,  poisoned  wounds,  sprains,  ruptured  tendons,  broken  bones, 
dislocations,  burns  and  scalds  the  effects  of  explo.sions  and  chemicals,  frost-bites,  bites 
of  mad  dogs,  serpents,  or  insects,  the  action  of  lightning,  suffocation  by  choking, 
drowning,  hanging,  when  accidentally  occiu'dng,  from  matei'ial  and  external  cause, 
wheie  such  accidental  injury  is  the  direct  and  sole  cause  of  death  to  the  insured,  or 
disability  to  follow  his  avocations :  but  it  does  not  insure  against  death  or  disability 
arising  from  rheumatism,  gout,  hernia,  erysipelas,  or  any  other  disease  or  came  arisin// 
within  the  system  of  the  insured  before  or  at  the  time  or  foUouinfj  such  accidental  injury 
(whether  causing  death  or  disability  directly  or  jointly  with  such  accidental  injury), 
nor  against  death  or  disability  arising  from  prize-fighting,  duelling,  the  hands  of 
justice,  from  intentional  self-injury,  whether  under  the  influence  of  insanity  or  not, 
nor  from  injuries  sustained  on  a  railway  whilst  travelling  otherwise  than  in  a  passenger 
carriage,  nor  whilst  acting  in  violation  of  the  bye-laws  of  the  railway  company,  nor 
from  injuries  received  in  the  wanton  and  voluntary  exposure  of  himself  to  ob\'ious  and 


52  FITTON  r.  THE  ACCIDENTAL  DEATH  INSURANCE  CO.       n  C.  B  (N.  S.)m 

unnecessary  risk  or  injury,  nor  from  injuries  received  whilst  in  a  state  of  intoxica- 
tion, or  whilst  performiiifi  any  unlawful  act,  nor  against  death  or  disability  arising 
accidentally  from  anything  administered  or  act  performed  for  the  treatment  of  disease, 
whether  surgical,  niedieal,  or  otherwise,  except  foi'  surgical  operations  performed  for 
the  treatniciit  [127]  of  injuries  enumerated  in  the  first  part  of  this  clause,  for  which 
conipensation  under  this  policy  would  be  otherwise  payable,  nor  against  injury 
occasioned  by  any  invasion,  foreign  enemy,  civil  commotion,  jiopular  riot,  or  by  any 
military  or  usur])ed  power  whatsoever;  and  in  no  case  against  death  or  injiuy 
occurring  beyond  the  period  of  three  montiis  from  the  date  of  injury. 

"  2.  The  renewal  premium  due  under  this  policy,  and  extra  charge,  if  there  be 
any,  shall  be  due  the  day  when  the  current  year  for  which  it  is  first  granted  expires, 
and  may  be  paid  during  ten  days  from  that  date  ;  and,  though  this  policy  virtuall}' 
terminates  on  the  day  when  such  cm-rent  year  expires,  yet,  whether  renewed  or  not, 
it  shall  be  held  to  be  in  force  for  those  ten  days,  and  any  accident  occurring  within 
those  ten  days  shall  be  compensated  the  same  as  if  it  had  occurred  within  the  current 
year  originally  insured  for  ;  but  the  directors  shall  not  be  Iwund  to  send  any  notice 
of  the  renewal  premium  becoming  due,  and  shall  be  at  liberty,  shoidd  they  see  fit,  to 
decline  altogether  to  renew  the  policy  from  year  to  year. 

"3.  The  company  will  not  incur  double  risks  of  the  same  kind  upon  a  single  life  ; 
and  any  policj-  of  insurance  etrcctcd  on  a  life  already  insin-ed  with  the  company  will 
be  absolutely  void,  unless  specially  indorsed  with  reference  to  such  existing  polic}'. 
This  policy  will  also  become  void,  should  the  insured,  without  the  permission  of  the 
directors  duly  indorsed  on  the  policy,  ride  races  or  steeple-chases,  enter  the  naval, 
military,  preventive,  or  police  service,  change  his  occupation,  or  go  out  of  Europe, 
except  in  passing  from  one  port  in  Europe  to  another  in  a  decked  vessel  and  in  time 
of  peace,  or  if  any  other  similar  insurance  against  accidents  without  the  ])crmission  of 
the  directors  shall  be  hereafter  effected  with  any  other  company.  This  [128]  policy 
will,  however,  not  become  void  in  conse(|nence  of  the  said  insured  becoming  a  mendjer 
of  a  volunteer  corps,  which  will  not  be  deemed  military  service,  and  all  the  peace  risks 
of  which  are  in  this  policy  included  in  the  term,  horse  and  machinery  risk. 

"4.  No  sum  pa^'able  by  the  company  under  this  policy  shall  carry  interest;  and 
the  company  shall  cease  to  be  liable  for  such  sum,  if  the  same  be  not  claimed  within 
one  year  after  it  shall  have  become  due. 

"  5.  In  ease  of  this  policy  or  of  the  moneys  hereby  insured  to  be  paid  becoming 
the  subject  of  any  trust  whatsoever,  the  receipt  of  the  trustee  for  the  time  being  shall 
be  an  effectual  discharge  to  the  company,  without  the  company  being  bound  to  see  to 
the  application  of  such  moneys,  or  being  answerable  or  accountable  for  the  mis-applica- 
tion or  non-application  thereof. 

"  G.  In  the  event  of  an\'  accident  occurring  to  the  insured  within  the  intent  and 
meaning  of  this  policy,  he  or  his  representative  must  give  notice  thereof  in  writing  to 
the  company'  at  their  office  in  ]>ondon  within  seven  days  of  the  occurrence  of  the 
accident,  stating  the  nature  and  date  of  the  injuries,  the  place  where,  and  the  maimer 
in  which  they  were  received,  with  the  name,  the  then  address,  and  the  occupation  of 
the  pcr.son  injured.  In  case  the  accident  shall  not  prove  fatal,  but  shall  so  seriously 
injure  the  said  insured  as  to  render  him  either  altogether  or  in  part  unable  personally 
to  attend  to  or  carry  on  any  business,  the  insured  shall  within  fourteen  days  of  the 
accident  furnish  to  the  company  a  written  report  on  the  facts  of  the  case  and  the 
injuries  he  has  received,  from  his  medical  attendant,  who  shall  be  a  duly-qualified  and 
registered  medical  practitioner,  and,  further,  shall  within  fourteen  days  after  its 
occurrence,  at  the  request  of  the  company,  submit  himself  to  be  examined  [129]  by 
their  medical  officer,  either  at  their  chief  office  or  at  the  address  so  given  by  the 
insured  as  aforesaid,  at  his  option  ;  and,  in  case  the  disablement  sh.dl  continue  for 
longer  than  one  month,  he  shall  give  all  such  further  information  by  certificates  or 
declarations  from  time  to  time  to  the  company  as  they  may  rea.sonably  require,  in 
order  to  ascertain  the  nature  and  extent  of  such  injury  and  di.sability.  In  case  of 
death,  the  legal  lepresentative  of  the  insured  must  send  to  the  company,  at  their  office 
in  London,  in  addition  to  such  written  notice  as  aforesaid,  a  certificate  from  the 
medical  attendant  of  the  insured,  stating  as  fully  as  possible  the  nature  of  the  injtnies 
and  the  cause  of  death.  Compliance  with  the  above  conditions  shall  be  a  condition 
precedent  to  any  liability  of  the  company  in  respect  of  such  injuries. 

"  7.  In  case  of  this  policy  becoming  void  under  any  of  these  conditions  and  stipula- 
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tions,  or  the  provisions  within  contained,  the  company  shall  not  be  bound  to  refund 
.any  moneys  which  shall  have  been  received  by  them  in  respect  thereof  ;  and  all  claims 
against  the  company  in  respect  of  this  policy  shall  be  extinguished. 

"8.  If  any  dispute  arise  respecting  the  amount  of  compensation  to  be  paid  to  the 
insured,  the  matter  shall  be  referred  to  arbitration  in  the  usual  way  :  and,  in  case  the 
paities  dift'er  as  to  the  appointment  of  arbitrator  or  umpire,  or  as  to  the  terms  of  such 
reference,  it  shall  be  referred  to  the  associate  of  the  court  of  Queen's  Bench  for  the 
time  being  to  settle  the  same. 

"  Special  Notice  to  Insurers. 

"  In  every  case  of  accident,  where  a  claim  is  intended  to  be  made,  notice  of  such 
accident  must  be  sent  to  the  chief  office,  7  Bank  Buildings,  Lothbury,  London,  within 
seven  days,  in  pursuance  of  the  6th  condition  :  and  the  insurers  are  informed  th.-it 
notice  [130]  given  to  any  local  agent  will  not  be  held  by  the  company  as  a  compliance 
with  that  condition, 

"  No  renewal  receipts  are  valid,  unless  they  are  in  the  printed  office  form,  and 
under  the  signature  of  the  manager :  and  no  special  or  other  indorsement  will  be  held 
valid,  unless  the  same  is  recognized  and  countersigned  at  the  chief  office. 

"  No  compensation  is  payable  under  this  policy  to  a  person  insured  under  the 
first  class,  on  account  of  accidents  caused  by  his  personally  nding  or  driving,  or  from 
accidents  caused  by  the  use,  superintendence,  or  inspection  of  machinery  or  fire-arms 
of  anv  kind,  unless  he  has  paid  the  extra  premium  required  for  such  risk  :  and  no 
compensation  is  payable  under  any  class  on  account  of  accidents  which  may  only  in 
part  disable,  unless  the  extra  premium  of  2s.  per  cent,  to  cover  such  insurance  has 
been  paid." 

The  declaration  then  went  on  to  aver  that,  after  the  making  and  entering  into  the 
said  policy  and  agreement,  and  within  the  period  of  one  year  from  the  date  thereof, 
and  whilst  the  same  was  in  full  force  and  effect,  and  whilst  the  said  John  Fitton  was 
insured  thereby,  the  said  John  Fitton  was  injured  by  accidental  violence  within  the 
true  intent  and  meaning  of  the  said  policy  and  agreement,  to  wit,  by  accidentally 
falling  with  great  force  and  violence  upon  and  against  the  floor  of  a  certain  room  : 
that  the  said  John  Fitton  did  within  three  calendar  months  of  the  occurrence  of  the 
said  accident  and  injury,  and  whilst  the  said  policy  and  agreement  was  in  full  force 
and  effect,  and  whilst  the  said  John  Fitton  was  insured  thereby,  die  from  the  direct 
effect  of  such  accident,  within  the  true  intent  and  meaning  of  the  said  policy  and  agree- 
ment :  .\nd  that  all  conditions  necessary  to  be  perfoi'med,  and  all  things  necessary  to 
happen,  and  all  times  necessary  to  elap.se,  to  entitle  the  plaintiff  as  such  administrator 
[131]  as  aforesaid  to  the  performance  in  all  things  of  the  said  policy  and  agreement  by 
the  defendants,  and  to  entitle  him  to  be  paid  the  sum  of  lOOOl.  therein  mentioned,  and 
to  maintain  this  action  against  the  defendants,  were  performed  and  did  happen  and 
elapse  long  before  the  commencement  of  this  suit,  and  that  nothing  had  at  any  time 
happened  to  disentitle  the  plaintiff'  as  such  administrator  as  aforesaid  to  the  perform- 
ance in  all  things  of  the  said  policy  and  agreement,  or  to  be  paid  the  said  sum,  or  to 
maintain  this  action  :  Yet  the  defendants  had  not  paid  the  said  sum  of  10001.  or  any 
part  thereof,  and  the  same  always  had  been  and  still  was  wholly  unpaid  :  Claim,  10001. 

The  defendants  pleaded  that  the  injury  and  accidental  violence  to  the  said  John 
Fitton  in  the  declaration  mentioned,  was  as  follows,  and  not  otherwise,  that  is  to  say, 
the  .said  John  Fitton  accidentally  fell  with  violence  on  the  floor  of  the  said  room,  and 
thereby  became  and  was  immediately  ruptured  in  his  bowels,  and  afflicted  with 
strangulated  hernia  in  his  abdomen,  whereupon  a  surgical  operation  was  necessarily 
performed  on  the  body  of  the  said  John  Fitton,  for  the  purpose  of  relieving  him  from 
the  said  strangulated  hernia  ;  and  the  said  John  Fitton  afterward.?,  and  within  three 
calendar  months  of  the  said  accident  and  injury,  died  from  the  said  hernia,  and  from 
the  said  surgical  operation  performed  as  aforesaid  for  the  treatment  thereof,  and  the 
effects  thereof,  and  not  otherwise,  or  from  any  other  cause. 

To  this  plea  the  plaintiff"  demurred,  the  ground  of  demurrer  stated  in  the  margin 
being,  "that  death  from  hernia  caused  solely  and  directly  by  external  violeTice,  is  not 
within  the  [exception  in  the]  first  condition  of  the  policy,  so  as  to  exempt  the  defen- 
dants from  liability."     Joinder. 

[132]  Coxou  (with  whom  was  Mellish,  Q.  C.)  in  support  of  the  demuri-er.     To 
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bring  the  case  within  the  exception  contiiined  in  the  first  condition  of  this  policy,  the 
hernia  which  caused  the  detith  must  have  arisen  from  some  internal  cause,  and  not 
from  accidental  external  violence.  [Wiilcs,  J.  It  would  be  a  most  illusory  policy, 
if  it  were  not  so.]  It  must  l>e  taken  to  apply  only  where  tiie  disease  exists  indepen- 
dently of  the  accident.  Any  other  construction  would  make  it  a  gross  fraud. 
Erysipehis  may  he  a  constitutional  infiinn'ty.  Against  death  from  that,  this  policy 
would  not  insure  the  party  :  but  erysipelas  also  frequently  supervenes  upon  a  wound 
or  a  surgical  operation  ;  and  in  that  case  the  policy  clearly  would  attach. 

J.  Brown,  contra  («).  The  simple  question  is,  what  is  the  bargain  between  the 
assured  and  the  company.  This  is  not  like  an  ordinary  life-policy  ;  for,  the  parties 
insured  undergo  no  previous  examination  or  inquiry.  The  directors  find  by  experience 
that  accidental  external  violence  does  not  produce  hernia,  unless  there  be  a  predisposi- 
tion in  the  party  to  that  sort  of  infirmity,  and  that,  however  caused,  it  constitutes 
a  permanent  and  continuous  injury.  This  is  clearly  stated  in  a  book  of  some  authority, 
Drouet's  Surgeon's  Vade  Mecum,  p.  468.  It  is  plain  that  some  of  the  general  words 
of  the  first  condition  are  applicable  to  hernia.  [Byles,  J.  The  plea  alleges  that  this 
[133]  injury  was  occasioned  by  a  violent  fall.  Is  not  that  a  "  concussion  "  .'  A\'illes,  J. 
Vou  must  find  some  negative  words  before  you  can  avoid  the  policy.]  The  condition 
in  question  contains  a  clear  indication  that  the  company  will  not  be  liable  for  death 
from  hernia  not  being  the  direct  result  of  and  solely  caused  by  accidental  violence. 
[Williams,  J.  It  is  a  pity,  if  the  company  meant  to  rely  upon  that,  that  the  plea  did 
not  allege  that  the  death  of  the  intestate  arose  from  hernia  occasioned  by  internal 
causes.  Then,  issue  being  taken  upon  it,  surgeons  might  have  been  called  to  dispose 
of  the  (juestion  as  one  of  medical  science.  Your  argument  leaves  untouched  the  real 
question,  viz.  whether  hernia  which  is  the  result  of  accidental  violence  is  insured 
against  by  this  policy.]  Rheumatism,  gout,  heinia,  erysipelas,  all  arise  constitu- 
tionally.    These  were  for  obvious  reasons  intended  to  be  excluded. 

Mellish,  t^).  C,  in  reply.  The  plea  admits  that  the  intestate  sustained  an  accident, 
and  that  that  accident  was  the  direct  and  immediate  cause  of  the  hernia  of  which 
he  died.  The  case  therefore  comes  distinctly  within  the  words  of  the  policy  :  and 
the  conditions  must  be  so  read  as  to  explain  and  make  them  consistent  with  and  not 
destroy  the  policy.  [\Villiams,  J.  Suppose  the  plea  went  on  and  said  that  gout 
supervened,  and  that  without  that  the  intestate  would  not  have  died  from  the 
accident?]  (lout  is  a  disease  which  is  constitutional.  But  hernia  may  arise  from 
the  direct  ettect  of  violence.  When  it  does  so,  the  company  are  clearly  liable  under 
this  form  of  policy.  Erysipelas  may  arise  in  a  perfectly  healthy  subject  from  a  wound 
or  a  scald.  The  exception  does  not  apply  to  a  disease  of  which  the  accident  is  the 
causa  causans.  The  true  construction  of  the  exception  is,  [134]  that  rheumatism  and 
gout  are  always  excepted,  because  they  always  arise  within  the  system  :  hernia  and 
erysipelas  nhen  they  aiise  within  the  system.  If  any  difficulty  exists,  the  utmost  that 
can  be  said  is,  that  the  condition  is  ambiguous,  and,  being  the  language  of  the  compan}', 
must  be  construed  most  stiongly  against  them. 

\\'1IJ,IAMS,  J.  I  must  confess  I  have  entertained  considerable  doubt  in  the  course 
of  the  argument,  though  the  point  i-eally  is  a  remarkably  simple  one.  It  is  to  my 
mind  merely  a  question  whether  the  proviso  at  the  end  of  the  first  condition,  that  the 
company  does  not  insure  against  death  or  disability  arising  from  hernia,  means  hernia 
generally,  whether  arising  from  external  violence  or  arising  within  the  system,  or 
whether  "  hernia "  is  goveined  by  the  other  words  "  or  any  other  disease  or  cause 
arising  within  the  system  of  the  insured  before  or  at  the  time  or  following  such 
iiccidental  injury."  If  we  decide  that  the  company,  on  the  true  construction  of  the 
condition  are  lialjle  where  the  death  or  disability  arises  from  hernia  caused  by  external 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as 
follows : — 

"  1.  That  the  policy  did  not  extend  to  cover  death  from  hernia  and  a  surgical 
operation  performed  to  lelieve  or  cure  the  same,  as  shewn  in  the  plea;  and  that  the 
fact  of  the  hernia  being  caused  b^'  accidental  violence  or  a  fall  made  no  difference  in 
the  case : 

"  2.  That  the  facts  stated  in  the  plea  bring  the  case  within  the  events  against 
which  the  company  did  not  insure,  as  stated  in  the  first  condition  set  out  in  the 
declaiation  " 
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violeuce,  the  plea  is  clearly  a  bad  plea.  Looking  at  the  language  of  the  policy,  and 
tidving  the  first  condition  all  together,  upon  the  best  interpretation  I  can  put  upon  it, 
I  am  of  opinion  that  it  means  to  exempt  the  company  from  liability  only  where  the 
hernia  arises  within  the  system.  As  far  as  I  can  understand  the  subject,  I  think 
that  is  the  fair  interpietation  of  the  language  used.  Hernia  is  not  in  all  cases  a 
disease  arising  within  the  system.  It  may  or  may  not  do  so.  1  think  the  company 
are  not  relieved  from  responsibility  where  the  hernia  is  caused  by  external  violence. 
1  therefore  think  the  plaintiff' is  entitled  to  judgment. 

WxLLES,  J.  I  am  of  the  same  opinion.  It  is  ex-[135]-tremely  important  with 
reference  to  insurance,  that  there  should  be  a  tendency  rather  to  hold  for  the  assured 
than  for  the  company,  where  any  ambiguity  arises  upon  the  face  of  the  policy.  No 
doubt  this  is  a  very  valuable  company  :  it  has  saved  many  families  from  severe 
distress.  But  its  value  would  be  very  much  diminished  if  it  were  held  that  the 
company  was  absolved  from  liability  on  its  policies  if  it  should  appear  that  the 
immediate  cause  of  the  death  of  the  insured  was  strangulated  hernia  arising  fi'om 
external  violence.  Hernia  being  very  likely  to  arise  from  external  violence,  many 
persons  would  be  deprived  of  the  benefit  of  their  policies  if  the  construction  contended 
for  by  the  company  were  allowed  to  prevail.  For  the  reasons  given  by  my  Brother 
Williams,  it  seems  to  me  that  the  terms  of  this  policy  are  large  enough  to  include 
this  case. 

Byles,  J.  I  am  of  the  same  opinion.  According  to  the  terms  of  the  policy,  the 
representatives  of  the  assured  were  to  be  entitled  to  10001.  in  case  the  insured  should 
be  injured  by  accidental  violence,  and  should  within  three  calendar  months  of  its 
occurrence  die  from  the  direct  effect  of  any  such  accident.  It  is  plain,  therefore,  that 
this  case  falls  within  the  words  of  the  policy.  Then  comes  the  first  condition,  which, 
after  enumerating  many  forms  of  injury  against  which  the  policy  is  meant  to  insure, 
introduces  an  exception  in  these  words, — "  but  it  does  not  insure  against  death  or 
disability  arising  from  rheumatism,  gout,  hernia,  erysipelas,  or  any  other  disease  or 
cause  arising  within  the  sj'stem  of  the  insured."  Now,  that  must  be  read  in  con- 
junction with  what  precedes  it, — "This  policy  insures  against  cuts,  stabs,  bi'uises, 
concussions,  &c.,  when  accidentally  occurring  from  material  and  external  cause,  where 
such  accidental  injury  is  the  direct  [136]  and  sole  cause  of  death  to  the  insured,  or 
disability  to  follow  his  avocations."  The  exception  certainly  goes  on  to  say,  whether 
"before,  or  at  the  time,  or  following  such  accidental  injury,  whether  causing  death  or 
disability  directlj'  or  jointly  with  such  accidental  injuiy,"  which  hernia  may  very  well 
do.  Another  observation  arises  upon  this  ;  neither  of  these  latter  words  ex  vi  termini 
excludes  causation,  and  there  are  words  which  plainly  would.  I  entirely  agree  with 
the  construction  which  has  been  put  upon  this  policy  by  my  two  learned  Brothers. 
Death  from  hernia  the  result  of  external  violence  is  within  the  first  condition,  and  not 
within  the  exception  therefrom. 

Bi'own  asked  leave  to  amend  pursuant  to  the  suggestion  thrown  out  by  Williams,  J., 
in  the  course  of  the  argument. 

Per  Curiam.  The  defendants  may  have  leave  to  amend :  the  amendment  to  be 
made  within  a  week,  and  the  costs  of  this  argument  to  be  plaintiff's  costs  in  any  event. 

Rule  accordingly. 

[137]    The  Vestry  of  St.  Leonard's,  Shoreditch  v.  Hughes  and  Another. 

June  18th,  1864. 

[S.  C.  33  L.  J.  G.  P.  349 ;  10  L.  T.  723  ;  12  W.  R.  1106.] 

By  a  memorandum  of  the  19th  of  August,  1862,  the  defendants  contracted  to  sell 
certain  freehold  premises  to  the  plaintiff's  for  28.501.,  28-51.  to  be  paid  at  once  to  the 
vendors'  solicitor  as  a  deposit,  and  the  residue  on  the  29th  of  October :  and  it  was 
mutually  agreed  that  the  vendors  should  deliver  an  abstract,  and  that  the  purchasers 
should  within  twenty-one  days  after  the  delivery  of  the  abstract,  deliver  in  writing 
to  the  vendors'  solicitor  their  objections,  if  any,  to,  or  requisitions  on,  the  title.  It 
then  went  on  to  provide  that,  "in  case  any  objection  or  requisition  shall  be  so 
delivered,  and  the  vendors  shall  be  unable  or  unwilling  to  comply  therewith  or 
remove  the  same,  they  are  to  be  at  liberty,  by  notice,  &c.,  to  rescind  their  contract 
and  return  the  deposit-money,  without  interest  or  other  compensation,  notwith- 
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standing  any  attempt  made  to  remove  or  comply  with  such  objection  or  requisition." 

An  abstract  was  delivered  to  the  purchasers'  solicitor  on  the  6th  of  September. 

On  tlie  ■J2nd  of  Septenil)cr  objections  and  reiiuisitioiis  were  delivered  to  the  vendors' 
solicitor.  On  the  4th  of  November  (which  was  si.K  days  after  the  time  mentioned 
in  the  contract  for  the  completion  thereof),  the  vendois'  solicitor  forwarded  to  the 
purchasers'  solicitor  replies  to  the  recitiisitions  on  title.  Nothing  further  was  done 
until  the  29th  of  November,  when  the  plaintiti's  issued  a  writ  against  the  ivHiIom' 
solicilor  to  recover  back  the  L'lS5l.  deposited  with  him.  The  deposit  was  thereupon 
returned:  and  on  the  11th  of  December  the  vendors  gave  notice  to  rescind  the 
contract. — In  an  action  brought  by  the  purchasers  on  the  16th  of  December,  to 
recover  interest  on  the  deposit,  and  their  costs  of  investigating  the  title  : — Held, 
that  the  vendors  were  not  bound  to  exercise  their  option  to  rescind  immediately  on 
receiving  the  objections  and  requisitions,  or  before  the  day  named  for  the  completion 
of  the  contract :  but  that, — time  not  Ijeing  the  essence  of  the  contract, — they  might 
do  so  within  a  rcmonabh  time,  and  that,  under  the  circumstances  (which  the  court 
were  to  deal  with  as  a  jury  ought),  their  notice  was  given  within  a  reasonable  time. 

This  was  an  action  to  recover  damages  for  the  breach  of  a  contract  for  the  sale  of 
certain  property. 

The  declaration  stated  that  theretofore,  to  wit,  on  the  19th  of  August,  1862,  an 
agreement  in  writing  was  made  and  entered  into  by  and  between  the  plaintitt's  and 
the  defendants,  in  the  words  and  figures  foUow-ing,  that  is  to  say, — "  Memorandum 
of  agreement  made  this  19th  day  of  August,  1S62,  between  W.  X.  Hughes,  of,  &c., 
J.  L.  Hughes,  of,  &c.,  and  N.  Haidingham,  of,  .tc,  and  Elizabeth  his  wife,  devisees 
in  trust  under  the  last  will  and  testament  of  William  Hughes,  deceased,  and  hereinafter 
described  as  '  the  vendors,'  of  the  one  part,  and  the  Vestrv  of  the  Parish  of  St.  Leonard, 
Shoreditch,  in  the  county  of  Middlesex,  and  hereinafter  desciibed  as  '  the  purchaser.?,' 
of  the  othei'  part :  The  said  vendors  agree  to  sell  and  the  said  purchasers  agree  to 
purchase  of  them,  at  the  sum  of  28.501.,  to  be  paid  as  follows,  that  is  to  say,  the  sum 
of  2851.  to  be  [138]  paid  into  tlie  hands  of  Mr.  F.  K.  Smith,  the  vendors'  solicitor,  on 
the  signing  hereof,  as  a  deposit  and  in  part  payment  of  the  said  purchase-money,  and 
the  residue  thereof  at  the  office  of  the  vendors'  solicitor  on  (he  '29th  of  Ociuher  nmv  next. 
All  that  freehold  plot  or  piece  or  parcel  of  land  or  ground  fronting  Old  Street  Koad 
and  King  Street,  leading  out  of  the  Old  Street  Koad,  in  the  parish  of  St.  Leonard, 
Shoreditch,  in  the  county  of  Middlesex,  which  said  plot  or  piece  of  land  or  ground, 
with  the  dimensions  and  abuttals  thereof  is  more  particularly  delineated  and  set  forth 
in  the  phui  drawn  in  the  margin  of  these  presents,  and  therein  distinguished  by  the 
colours  pink  and  red,  together  with  the  several  messuages  or  tenements,  erections,  and 
buildings  now  standing  and  being  thereon,  consisting  of  the  public-house  known  as 
the  King's  Head,  situate  in  King  Street  aforesaid,  and  one  shop  in  the  Old  Street 
Road,  formerly  in  the  occupation  of  William  Leuiay,  but  now  in  the  occupation  of 
Charles  Clark,  as  yearly  tenant,  at  the  yearly  rent  of  701.,  and  who  is  now  under  notice 
to  quit  at  Christmas-day  next.  Also  a  messuage  and  premises  situate  and  being  between 
the  King's  Head  public-house  aforesaid  and  the  bouse  and  premises  the  corner  of  Old 
Street  Koad  and  King  Street  aforesaid,  and  known  as  No.  7  King  Street  aforesaid, 
in  the  occupation  of  John  Damants,  as  yearly  tenant,  at  the  yearly  rent  of  171.,  and 
who  is  under  notice  to  quit  at  Christmas-day  now  next,  Also  a  messuage  and  premises 
the  corner  of  King  Street  and  the  Old  Street  Koad  aforesaid,  and  five  shops  or  sheds 
adjoining  thereto  fronting  the  Old  Street  Koad  aforesaid,  and  now  in  the  occupation 
of  the  said  John  Damants  and  his  undertenants  at  the  yearly  rent  of  4.51.,  and  under 
notice  to  quit  on  or  before  Michaelraas-daj',  1 86.3,  together  with  their  respective 
appurtenances :  And  it  is  mutually  agreed  between  the  ven-[139]-dors  and  purchasers 
that,  subject  to  the  stipulations  herein  contained,  the  vendors  shall  at  their  own 
expense  prepare  and  deliver  to  the  purchasers,  or  their  solicitor,  a  proper  abstract  of 
title,  and,  subject  to  the  said  stipulations,  make  a  good  title  to  the  premises  sold,  and, 
on  payment  of  the  balance  of  the  purchase-money,  the  purchasers  shall  have  a  proper 
conveyance  and  assurance  of  the  said  premises,  and  the  fee-simple  and  inheritance,  and 
as  to  such  portion  of  the  lands  as  is  coloured  pink  in  the  said  plan,  with  the  buildings 
thereon,  free  from  land  tiix,  which  has  been  redeemed  ;  such  conveyance  and  assurance 
to  be  i>iepared  by  and  at  the  expense  of  the  purchasers  :  And  the  vendors  shall  pay 
or  allow  all  outgoings  to  the  time  of  completinn.  and  be  entitled  to  a  proportionate 
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part  of  the  accruing  rent  to  that  time,  with  the  balance  of  the  purchase-money  at  the 
time  of  the  completion,  but  this  stipulation  is  nevertheless  to  be  without  prejudice  to 
the  vendors'  right  reserved  to  re-sell  the  property  as  hereinafter  contained  :  that  the 
title  to  the  plot  of  land  coloured  pink  in  the  said  plan,  with  the  buildings  thereon, 
shall  commence  with  indentures  of  lease  and  release  dated  respectively  the  4th  and 
5th  days  of  October,  180-1,  and  the  title  to  the  plot  of  land  coloured  red  in  the  said 
plan,  with  the  messuage  thereon  numbered  7,  in  King  Street  aforesaid,  shall  commence 
with  indentures  of  lease  and  release  dated  respectively  the  28th  and  29th  of  September, 
1830 ;  and  no  earlier  title  shall  in  either  case  be  required,  notwithstanding  any  recitals 
in  such  several  indentures  respectively,  nor  shall  any  requisition  be  made  in  respect 
thereof ;  and  no  proof  shall  be  required  of  any  facts  stated  or  implied  in  any  deed, 
will,  or  other  document  dated  more  than  twenty  years  back ;  that,  as  to  such  portion 
of  the  plot  or  piece  of  land  coloured  pink  in  the  said  plan,  with  the  buildings  thereon, 
the  [140]  vendors  being  devisees  in  trust  for  sale,  with  power  to  give  receipts  for  the 
purchase-money,  they  shall  not  be  required  to  enter  into  any  covenants  other  than  the 
usual  trustee  covenant  against  incumbrances  by  them,  and  the  concurrence  of  the 
parties  beneficially  interested  shall  not  be  required  :  And,  inasmuch  as  there  is  no  plan 
upon  any  of  the  title-deeds,  and  the  plan  is  inserted  in  this  agreement  at  the  instance 
of  the  purchasers,  they  shall  not  call  for  any  proof  as  to  the  identity  or  boundaries 
of  the  property  other  than  a  statutory  declaration,  by  some  person  who  has  known 
the  premises  for  more  than  twenty  years,  that  the  boundaries  remain  the  same  as  they 
were  when  first  known  to  the  declarant,  or  to  a  similar  effect,  and  that  the  public-house 
premises  are  the  same  as  were  formerly  in  the  occupation  of  John  Hanson  the  younger  ; 
that,  as  to  any  evidence  of  identity  of  property  sold,  and  all  certificates,  declarations, 
and  other  evidences,  attested,  official,  and  other  copies  of  or  extracts  from  and  searches 
for  and  production  of,  and  attendances  for  inspection  or  otherwise  in  relation  to,  wills, 
deeds,  documents,  writings,  and  assurances,  whether  for  verifying  the  abstract  or 
otherwise,  and  that  may  be  required  by  the  purchasers,  shall  be  made  and  obtained 
at  the  purchasers'  expense ;  and  the  purchasers  shall  within  twenty-one  days  after  the 
delivery  of  the  abstract  as  aforesaid  deliver  in  writing  to  the  vendors'  solicitor  their 
objections  (if  any)  to  or  requisitions  on  the  title,  and  in  default,  and  as  to  all  matters 
not  therein  specifically  objected  to,  the  title  is  to  be  considered  as  accepted  :  And,  in 
case  any  ohjeciions  or  requisitions  shall  be  sn  delirered,  and  the  vendors  shall  he  uiiable  or 
unuilling  to  coiiiplij  therewith  i^r  remove  the  same,  they  are  to  he  at  liberty  by  notice  in  writing 
binder  the  hand  of  their  solicitor  to  rescind  their  contract  and  return  the  deposit  money  without 
interest  or  other  compensation  [141]  notwithstanding  any  attempt  made  to  rem'tve  or  comply 
with  any  such  objection  or  requisition,  and  the  pui'chasers  are  thereupon  to  return  the 
abstract  delivered  ;  and,  upon  failure  by  the  purchasers  to  comply  with  the  above 
stipulations,  their  deposit  money  shall  at  the  expiration  of  the  time  limited  for  comple- 
tion become  forfeited  to  the  vendors,  who,  without  tendering  a  conveyance  to  the 
purchasers,  shall  be  at  liberty  to  re-sell  the  property  by  public  or  private  sale ;  and 
any  deficiency  in  the  purchase  money  shall  be  made  good  by  the  present  purchasers  : 
As  witness,"  &c. :  Averment,  that  the  plaintiffs  did  all  things  necessary  on  their  part 
to  entitle  them  to  have  the  required  abstract  of  title  delivered  to  them,  and  the  required 
title  made  to  them  by  the  defendants  ;  and  that  the  time  for  the  defendants  to  prepare 
and  deliver  such  abstract  of  title,  and  to  make  such  good  title  as  agreed,  had  elapsed  : 
Yet  the  defendants  did  not  nor  would  prepare  or  deliver  to  the  plaintiffs  a  proper 
abstract  of  title,  subject  to  the  said  stipulations  in  that  behalf  contained,  or  make  a 
good  title  to  the  said  premises  so  sold,  but  had  hitherto  wholly  neglected  or  refused 
so  to  do;  by  reason  whereof  the  plaintifts  had  been  deprived  of  all  the  benefit  and 
advantage  which  would  have  arisen  from  the  completion  of  the  said  purchase,  and  had 
been  put  to  great  expenses  in  endeavouring  to  procure  such  title  as  aforesaid,  and  to 
get  the  said  purchase  completed,  and  had  lost  all  gains  and  profits  which  they  might 
and  would  otherwise  have  made  and  acquired  from  using  and  employing  the  sums  of 
money  deposited  under  the  said  agreement  and  kept  by  the  plaintiffs  for  the  purpose 
of  completing  the  said  purchase.     Claim,  1001. 

The  defendants  pleaded, — first,  that  no  such  agreement  as  in  the  declaration  men- 
tioned was  made  or  entered  into  by  or  between  the  plaintiffs  and  defendants  [142] 
as  therein  alleged, — secondly,  as  to  so  much  of  the  declaration  as  related  to  the  defen- 
dants' not  preparing  or  delivering  a  proper  alistract  of  title,  subject  to  the  stipulations 
in  the  said  agreement  in  that  behalf  contained,  that  they  did  prepare  and  deliver  to 
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the  plaintiffs  a  proper  abstract  of  title  subject  to  the  stipulations  aforesaid  according 
to  their  said  agreement, — thirdly,  as  to  so  much  of  the  declaration  as  related  to  the 
defendants'  not  making,  subject  to  the  said  stipulations  in  the  declaration  mentioned, 
a  good  title  to  the  said  premises,  that  the\'  did  make  a  good  title  to  the  said  premises 
as  agreed, — fourthly,  as  to  so  much  of  the  declaration  as  the  third  plea  was  pleaded 
to,  that  a  reasonable  time  for  the  defenilants  to  make  such  good  title  as  agreed  had 
not  elapsed  before  action,  — fifthly,  as  to  so  much  of  the  declaration  as  the  third  plea 
was  pleaded  to,  that  they  deliveied  an  abstract  of  title  in  accordance  with  the  said 
agreement,  and  that,  within  twenty-one  days  after  such  delivery  of  the  said  abstract 
of  title,  the  plaintiffs  delivered  in  writing  to  the  defendants' solicitor  divers  objections 
to  and  recpiisitions  on  the  title,  and  the  defendants  were  unable  and  unwilling  to 
comply  theiewith  or  remove  the  same,  and  thereupon  the  defendants,  by  notice  in 
writing  under  the  hand  of  their  solicitor,  rescinded  the  said  contract,  and  offered  to 
and  did  return  the  said  deposit  money  to  the  plaintill's,  and  the  plaintiti's  then  accepted 
the  said  deposit  money,  and  elected  to  and  did  rescind  the  said  contract, — sixthly, 
that,  after  the  making  of  the  said  agreement,  and  before  an}'  breach  thereof,  the 
plaintiffs  exonerated  and  discharged  the  defendants  from  the  said  agreement,  and  from 
the  performance  of  the  same.     Issue  thereon. 

Under  a  judge's  order,  the  following  case  was  stated  for  the  opinion  of  the  court, 
who  were  to  be  at  liberty  to  draw  any  inference  or  find  any  facts  which  in  their  [143] 
opinion  a  jury  ought  to  have  drawn  or  found  from  the  facts  appearing  on  the 
case  :  — 

The  agreement  in  the  declaration  set  forth  was  made  and  dul}'  executed  as  therein 
stated,  and  afterwards  abstracts  of  the  title  of  the  said  premises  so  agreed  to  be  sold 
were  delivered  by  the  defendants'  (the  vendors')  solicitor  to  the  plaintiff's'  (the  pur- 
chasers') solicitor  on  the  6th  of  September,  1862. 

On  the  22nd  of  September,  the  purchasers'  solicitor  sent  to  the  vendors'  solicitor 
requisitions  on  title,  the  only  material  ones  of  which  were  the  following  : — 

"1.  It  is  submitted  that  such  a  title  is  not  shewn  In'  tiio  abstracts  as  the  vestry 
are  according  to  the  contract  bound  to  accept.  The  contract  is  made  by  the  vendors 
as  devisees  in  trust  undei'  the  will  of  William  Hughes.  It  appears,  however,  from  the 
abstract  that  the  premises  coloured  red  in  the  plan  in  the  margin  of  the  contract  were 
conveyed  to  uses  to  bar  dower,  in  favour  of  J.  L.  Hughes,  one  of  the  vendors.  The 
vendors,  as  trustees,  had  no  right  to  concur  with  Mr.  J.  L.  Hughes  in  a  contract  for 
the  sale  at  one  price  of  their  trust-estate  along  with  his  property.  An  objection  to 
the  title  of  Mr.  J.  L.  Hughes  may  thus  prevent  the  sale  of  their  trust-property.  The 
sale  is  only  justifiable  in  case  the  premises  conveyed  to  Mr.  J.  L.  Hughes  form  part 
of  the  estate  of  the  testator  William  Hughes.  But,  in  this  case  it  .should  be  shewn 
that  the  will  of  William  Hughes  contains  power  to  purchase  real  estate  thereby 
devised,  and  that  the  purchase  made  by  Mr.  J.  L.  Hughes  was  made  in  pursuance  of 
this  power:  and  theie  is  no  such  power  contained  in  the  will  in  question." 

And  as  to  the  premises  coloured  red  in  the  margin  of  the  contract, — 

"  22.  George  James  Constable,  as  administrator  with  the  will  annexed  of  John 
Tibbott,  had  no  power  to  sell  [144]  the  premises.  Decisions  have,  no  doubt,  been 
recently  made,  conti-aiy  to  all  principle,  authorizing  executors  to  sell  real  estate  for  the 
payment  of  debts ;  but  it  is  submitted  that  this  doctrine  has  never  been  extended  to 
administrators;  and  purchasers  could  not  be  advised  to  accept  a  title  depending  on 
such  a  sale." 

At  the  end  was  the  following  note, — "  The  above  objections  and  requisitions  are 
forwarded  subject  to  the  usual  searches,  and  to  any  further  requisitions  that  may  arise 
on  the  vendors'  replies  thereto." 

Accompanying  these  requisitions  was  the  following  letter  : — 

"  Hughes's  trustees  to  Shoreditch  vestry. 
"  Herewith  I  beg  to  forward  you  observations  and  requisitions  on  title,  sub- 
stantially based  on  the  opinion  of  counsel  (Joshua  Williams,  Esq.)  taken  thereon.  The 
requisitions  being  such  as  I  would  confidently  submit  will  prevent  the  vendors 
enforcing  contract,  it  will  be  for  them  to  determine  whether  undei-  your  advice  they 
will  not  prefer  to  resort  to  the  rescinding  clause  in  the  contract,  rather  than  incur 
further  expense.  As  I  have  paid  you  the  deposit,  2851.,  in  cash,  I  will  thank  you  to 
rctuiii  to  me  the  cheque  for  that  amount  which  I  first  gave  you,  the  payment  whereof 
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I  stopped  at  my  bankers'.      I  shall  not  attempt  to  examine  any  of  the  deeds  not  in 
your  possession,  until  I  hear  further  from  you." 

The  vendors'  solicitor,  without  replying  to  such  letter,  on  the  6th  of  November, 
1862,  forwarded  to  the  purchasers'  solicitor  replies  to  such  requisitions  on  title,  amongst 
others,  as  follows  : — 

To  the  1st.  "The  vendors  are  described  as  devisees  in  trust,  but  are  not  stated  to 
sell  as  devisees  in  trust.  The  vendors,  having  arranged  with  Mr.  J.  L.  Hughes  as  to 
his  premises,  contracted  to  sell  the  whole,  and  are  ready  to  procure  the  conveyance  of 
the  whole :  and,  if  [145]  any  question  of  the  propriety  of  doing  so  should  arise,  it  will 
be  with  cestui  que  trusts,  not  with  the  purchasers." 

And  to  the  22nd.  "The  testator  directed  the  payment  of  the  debts,  and  the 
administration  with  will  annexed  was  granted  to  Mr.  Constable  as  a  creditor  of  the 
testator;  and  the  fact  must,  therefore,  have  been  proved  to  the  court." 

A  copy  of  the  will  of  William  Hughes,  deceased,  was  appended  to  the  case.  The 
defendants  were  in  fact  devisees  in  trust  for  sale,  with  power  to  give  receipts  for  the 
purchase-money,  under  the  will  of  William  Hughes,  of  all  that  portion  of  the  plot  or 
piece  of  land  coloured  pink  in  said  plan,  with  the  buildings  thereon,  as  mentioned 
in  the  said  agreement.  But  they  were  not  such  devisees  in  trust  in  respect  of  that 
portion  of  the  said  plot  coloured"  red  ;  the  said  John  Lockington  Hughes  being  alone 
seised  of  that  portion  of  the  premises  in  his  own  right. 

Nothing  whatever  occurred  after  the  defendants'  replies  to  the  said  requisitions, 
until  afterwards,  on  the  29th  of  November,  1862,  the  plaintifts  issued  a  writ  out  of  the 
Common  Pleas  against  Mr.  Smith,  the  stakeholder,  to  recover  the  sum  of  28-51.,  the 
amount  of  deposit  under  the  said  contract,  which  was  paid  to  the  plaintifts'  solicitor 
on  the  9th  of  December,  who  on  receipt  of  the  same  waived  his  costs  in  the  said  action 
against  Smith,  but  expressly  stated  to  the  person  who  paid  the  said  28-51.  that  he 
\vould  not  waive  his  right  to  this  action,  and  further,  in  answer  to  a  request  of  the 
said  clerk  of  Smith  for  a  return  of  contract  and  said  abstracts  (such  clerk  at  the  same 
time  holding  in  his  hand  the  duplicate  contract  executed  by  the  plaintiff'  with,  as 
alleged  by  the  defendants'  solicitor,  the  following  indorsement  thereon,  viz., — "I 
hereby'  give  [146]  notice  to  all  whom  it  may  concern  that,  in  the  exercise  of  the  power 
reservecl  to  the  vendors  by  the  said  within-wiitten  contract  of  sale,  the  vendors  hereby 
rescind  the  said  contract  and  offer  to  return  the  deposit  money,  and  demand  the  return 
of  the  abstract  delivered.  Dated  this  9th  day  of  December,  1862),"  stated  to  the 
said  clerk  that  he  would  not  and  might  not  do  so,  as  his  reason  for  bringing  the  said 
action  against  Smith  had  been  to  prevent  the  said  vendors  rescinding  before  action 
brought,  and  to  prevent  any  question  arising  therefrom.  Nothing  was  then,  viz.  on 
the  payment  of  the  said  deposit  as  last  aforesaid,  oi'  at  any  other  time,  said  by  the 
said  clerk  to  the  said  purchasers'  solicitor  about  any  notice  to  rescind  having  been 
indorsed  on  the  said  duplicate  contract  in  the  vendors'  solicitor's  possession,  in  the 
letter  next  hereinafter  set  forth  referred  to. 

The  said  vendors'  solicitor  afterward.s,  on  the  11th  of  December,  1862,  wrote  and 
sent  to  the  said  purchasers'  solicitor  a  letter  and  a  notice  in  the  words  and  figures 
following : — 

"  nth  December,  1862. 
"  Hughes  and  Shoreditch. 

"Dear  Sir, — lu  consequence  of  your  refusing  on  Tuesday  last  to  receive  back  the 
contract  executed  by  your  client,  upon  which  I  had  indorsed  a  notice  rescinding  the 
contract  between  the  parties,  I  am  under  the  necessity  of  sending  you  a  separate 
notice,  which  I  do  on  the  other  side.  "  F.  R.  Smith  " 

"  I  hereby  give  notice  to  all  whom  it  may  concern  that,  in  exercise  of  the  powers 
reserved  to  the  vendors  by  the  contract  for  sale,  dated  the  19th  of  August,  1862,  made 
between  William  Nightingale  Hughes,  John  Lockington  Hughes,  and  Nathaniel 
Ilardingham  and  Elizabeth  his  wife,  of  the  one  part,  and  the  vestry  [147]  of  the 
parish  of  St.  Leonard,  Shoreditch,  of  the  other  part,  the  vendors  rescind  the  said  con- 
tract, and,  having  returned  the  deposit  money,  now  demand  the  return  of  the  abstracts 
delivered.     Dated,"  &c. 

To  the  above  letter  the  purchasers'  solicitor  made  no  reply,  but  afterwards,  on 
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the  12th  of  December,  1862,  wrote   and  sent  to  the  vendors'   solicitor  a  letter  as 
follows : — 

"  12th  December,  1862. 

"  Hughes's  trustees  to  the  Vestry  of  Shorditch. 
"  I  am  rciiuestcd  by  the  vestry  of  Shoreditch  to  demand  payment  of  the  vendors 
of  the  sum  of  411.  r2.s.,  for  interest  on  deposit  returned,  and  costs  of  investigaliun  of 
title  (as  per  bill  sent  herewitli)  ;  and,  un!es.s  the  same  be  paid  at  my  ottiuc  on  or  before 
Monday  next,  together  with  5s.,  the  cost  of  this  application,  proceedings  will  be 
instituted  for  the  recovery  thereof,  without  further  notice.  I  beg  al.so  to  add,  that 
I  shall  treat  the  notice  of  rescinding  contract  signed  by  you,  and  only  this  day  received 
by  me,  as  a  nullity.  "  John  Mills." 

The  question  for  the  opinion  of  the  court  was,  whether  upon  the  above  facts,  the 
plaintiffs  were  entitled  to  recover,  in  respect  of  the  breaches  in  the  declaration,  upon 
any,  and,  if  any,  upon  which  of  the  issues  joined  by  the  pleadings  in  tiiis  cause. 

If  the  court  .should  be  of  opinion  that  the  plaintiii's  were  entitled  to  recover  in  this 
action,  then  judgment  was  to  be  entered  for  the  plaintiii's  for  such,  if  any,  of  the  items 
of  the  said  bill  of  costs  as  the  court  might  consider  them  entitled  to  recover,  subject 
to  the  taxation  of  the  said  items,  and  such  other  sums  as  the  court  should  think  they 
were  entitled  to  I'ecovei',  and  costs  of  suit,  if  recoveiable  in  law.  If  the  court  should 
[148]  be  of  opinion  that  the  plaintifi's  were  not  entitled  to  recover  in  this  action,  then 
judgment  of  nolle  prosecjui,  with  costs  of  defence,  was  to  be  entei'ed  for  the  defendants  : 

liaymond  (with  whom  was  Keane,  Q.  C),  for  the  plaintifls.  The  questions  raised 
for  the  opinion  of  the  court  upon  this  special  ease  ai'e, — first,  whether  the  vendors  had 
.■uiy  title  to  convey, — secondly,  whether  they  had  power  to  sell  real  estate  for  payment 
of  debts, — thirdly,  whether  they  were  in  a  condition  to  rescind  the  contract  after  what 
had  taken  place, — and  fourthly,  what  damages  the  plaintiffs  arc  entitled  to  recovei'. 

1.  The  statement  shews  that  the  vendors  who  profess  to  sell  as  devisees  in  trust 
are  not  so  in  fact.  John  Lockington  Hughes  is  entitled  to  part  of  the  property  in  his 
own  right ;  the  others  had  no  power  to  deal  with  that.  [Williams,  .1.  If  the  legal 
estate  is  in  him,  and  he  is  willing  to  convey,  where  is  the  difficulty]]  There  is  no 
power  to  apportion.  If  we  take  the  estate  with  notice  of  the  claims  of  the  cestuis  que 
trust,  we  may  be  liable  to  them.  [Tomlinson.  The  objection  is,  that  the  whole  is 
comprised  in  one  contract,  and  the  purchase-money  blended.  That  is  no  objection 
in  the  mouth  of  a  purchaser.]  Having  notice  of  the  trust,  the  purchasers  would  be 
bound  to  see  that  the  vendors  have  power  to  sell.  In  Dart  on  Vendors,  Srd  edit.  390, 
it  is  said  that,  "  if,  in  dealing  with  an  executor,  the  purchaser  knows  that  all  the 
purposes  for  the  performance  of  which  the  law  impowers  him  to  sell  have  been  already 
answered,  or  that  he  is  selling  for  his  own  piivate  benefit,  the  sale  will  be  impeachable 
in  efjuily  :  and  a  mortgagoi'  or  purchaser  who  has  notice  that  the  executor  is  dealing 
with  the  a.ssetsin  part,  but  not  altogether,  for  administration  [149]  purposes,  is  bound, 
if  the  tran.saction  come  to  be  impeached,  to  shew  how  much  of  the  money  raised  was 
in  fact  properly  raised  :  so,  if  a  trustee  sell  to  pay  his  own  debts,  or  for  any  other 
unauthorized  purpose,  and  the  purchaser  have  notice  that  such  is  the  ca.se."  Here,  the 
defendants  should  have  sold  the  trust  property  by  itself :  they  had  no  right  to  blend 
it  with  property  of  one  of  tiiem.  The  will  gave  Lockington  Hughes  no  authoiity  to 
purchase  :  therefore,  it  is  clear  he  was  acting  on  his  own  behalf,  and  not  as  devisee  in 
trust.  [Bylcs,  J.  You  say  you  would  be  responsible  for  the  apportionment  ■?]  Yes. 
[Williams,  J.     It  may  be  a  mode  of  enabling  the  trustees  to  get  a  better  price.] 

2.  An  executor  has  no  implied  ])owei-  to  sell  or  mortgage  land  which  descends  to 
the  heir  charged  simpliciter  ^vith  the  payment  of  debts  :  Doe  d.  Jones  v.  llnghes, 
(i  Exch.  223.  A  fortiori  has  not  :ui  administrator  with  the  will  annexed.  In  "Williams 
on  Real  Assets,  p.  (S2,  the  learned  authoi',  citing  this  case,  says  :  "  It  might  have  been 
supposed  that  this  decision  would  settle  the  law.  This,  however,  was  far  from  being 
the  case,  as  will  be  seen  by  the  remarks  of  the  learned  judge  who  had  occasion  to 
make  the  next  decision  on  the  subject.  The  next  case  was  Bohiusmi  v.  Lowatcr, 
17  Beavan,  592;  and  in  this  case  the  following  remarks  were  made  by  His  Honour 
the  Master  of  the  Rolls  on  the  decision  of  Doc  d.  Jones  v.  Ihighes,  —  'I  have  next  to 
consider  whether  this  case  is  varied  by  the  circumstance  that  the  devise  is  not  a  trust 
for  the  payment  of  debts,  but  merely  a  charge  of  such  deficiency  as  the  personal 
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estate  shall  be  insufficient  to  pay.     The  case  of  Doc  d.  Jones  v.  Hurjlws  is  relied  upon 
to  shew  that  the  executor  could  not  make  a  good  title  to  sell,  and  had  no  authority  to 
sell  vested  in  him.     I  find  it  difficult  to  reconcile  the  decision  in  that  case  with  the 
numerous  authorities  to  lie  found  on  [150]  this  subject  in  Chanceiy  ;  amongst  which 
I  may  refer  to  BttU  v.  Harrix,  4  Mylne  &  Ci-.  264,  where  Lord  Cottenham  observes 
that  a  charge  of  debts  is  equivalent  to  a  trust  to  sell  so  much  as  may  be  sufficient  to 
pay  them,  Fm-hes  v.  Peacod;  12  Simons,  541,  which  on  this  point  is  not  affected  by  the 
reversal  of  the  decision  (1  Phillips,  717),  and  to  the  case  of  GosUnr/  v.  Carter,  1  Collier, 
C.  C.  644.     Before  the  case  in  the  Exchequer,  I  had  considered  the  law  to  be,  that  a 
charge  of  debts  on  an  estate  devised,  gave  the  executors  an  implied  power  of  sale, 
because,  to  use  the  expression  of  Sir  John  Leach  in  Bentham  v.  IViUshire,  4  Madd.  49, 
the  power  to  sell  is  implied  from  the  produce  being  to  pass  through  their  hands  in 
the  execution  of  their  office,  as  in  the  payment  of  debts  or  legacies.' "     In  commenting 
on  these  dicta,  the  learned  author,  at  p."  83,  says  :  "The  case  of   Fwhes  v.  Peacock  was 
the  ease  of  a  mixed  fund,  and  depended  upon  totally  different  principles.     In  GosUng 
v.  Carter,  all  persons  interested  concurred  in  the  conveyance.     And  the  dictum  of  Sir 
J.  Leach  in  Bentham  v.  Wiltshire  seems  directly  opposed  to  the  position  in  support  of 
which  it  is  cited.     He  says,  the  power  to  sell  is  implied  from  the  produce  lieing  to 
pass  through  the  hands  of  the  executors  in  the  execution  of  their  office,  as  in  the  pay- 
ment of  debts  or  legacies.     This  is  true,  if  the  produce  is  by  the  will  expressed  or 
implied  so  to  pass  :  but  it  merely  begs  the  question,  to  say  that  a  simple  charge  of 
debts  creates  such  an  implication.     The  charge  charges  the  land  only.     The  executor's 
duty  is  only   with  the   personalty.     The  older  lawyers  never  dreamt  of  any  such 
doctrine.     In  JFalhr  v  Smaluvod,  Ambler.  676,  a  testator  devised  his  estate  charged 
with  payment  of  debts,  and  Lord  Camden,  in  his  judgment,  said  that  the  creditors 
had  a  right  to  call  on  the  heir  or  devisee  to  execute  the  trust.     He  [151]  says  nothing 
about  the  executor;  and  it  is  obvious  in  what  sense  the  word  trust  was  here  used, 
namely,  in  that  of  a  duty  to  pay  the  creditors  out  of  the  lands  which  devolved  upon 
the  heir  or  devisee.     So,  in  Hargreares  v.  Michel],  6  Madd.  32(;,  Sir  John  Leach  says 
that  a  charge  of  debts  is  a  trust  to  be  executed   by  the  devisee  w  heir.     So,  Lord 
Cottenham,  in  Eland  v.  Eland,  4  Mylne  &  Cr.  428,  remarks,  '  What  evidence  is  it  of 
a  breach  of  trust  that  a  party  having  such  an  estate  subject  to  such  a  charge  sells  the 
estate  as  his  own  ?     He  is  in  truth  the  owner  subject  to  a  charge,  and  it  is  his  duty  to 
satisfy  the  debts,  which  the  sale  may  be  the  very  means  of  enabling  him  to  do.' 
Again,  in  Johnson  v.  Kennett,  6  Simons,  384,  3  Mylne  &  K.  624,  there  was  a  charge  of 
debts,  and  a  devisee  was  also  executor :  but  neither  Lord  Lyndhurst,  by  whom  the 
case  was  decided,  nor  Lord  Cottenham  in  his  comments  on  that  case  (in  Eland  v 
Eland),  nor  Lord  St.  Leonards,  in  his  remarks  on  the  same  case  in  Stnnighill  v.  Anstey, 
1   De  Gex,  M'N.  &  G.  6.52,  thought  it  worth  while  to  mention  the  circumstance. 
Again,  in    JValker  v.  Aston,  14  Simons,  87,  there  was  a  general  charge  of  debts  and 
legacies,  and  a  devise  in  strict  settlement  subject  to  that  charge.     The  property  was 
ordered  by  the  court  to  be  sold,  but  no   person  seems  to  have  supposed   that  the 
executor  could  sell,  and  an  order  was  accordingly  made  by  the  court  for  the  tenant 
for  life  to  convey  under  the  12th  section  of  the  statute  11  G.  4  and  1  W.  4,  c.  47. 
The  case  of  Bobinson  v.  Lowater  vras  a  peculiar  one.     The  decision  of  the  court  below 
was  affirmed,  on  appeal :  5  De  Gex,  M'N.  &  G.  272  :  but  neither  the  decision  itself, 
nor  the  language  of  the  learned  judge  who  decided  it,  forms  any  authority  for  the 
general  proposition  which  has  been  sometimes  deduced  from  it,  that  a  charge  of  debts 
always  implies  a  power  for  the  executor  to  sell.     The  [152]  decision  itself  goes  no 
further  than  Gosling  v.  Carter  had  already  gone,  namely,  that  where  there  is  a  charge 
of  debts,  and,  subject  thereto,  a  devise  for  life,  with  remainders  over,  all  persons 
interested  may  convey  the  land  so  charged  and  devised  to  a  purchaser,  and  the  tenant 
for  life  may  give  a  valid  receipt  for  the  purchase  money."     In  Sugden  on  Powers, 
8th  edit.  121,  dealing  with  this  subject,  it  is  .said:  "The  recent  decisions  in  equity 
run  directly  counter  to  a  contemporaneous  decision  at  law.     I  allude  to  Doe  d.  Jones 
V.  Hughes,  where  it  was  decided  that  a  mere  charge  of  debts,  funeral,  and  testamentary 
expenses,  on  estates,  whether  devised  to  others  or  allowed  to  descend,  will  not  give 
to  the  executors  an  implied  power  of  selling  or  mortgaging  the  estates  to  pay  the 
debts  or  the  funeral  or  testamentary  expenses  ;   and  a  dictum   to  the  contrary  by 
Shadwell,  V.  C,  was  overruled.     It  was  held  that  the  estate  not  devised  descended 
to  the  heir-at-law,  subject  to  an  equitable  charge  of  the  debts,  funeral,  and  testamen- 
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ttiiy  expenses.  The  same  rule  must  ultimatelj-  prevail  in  both  courts :  a  simple 
question  of  legal  construction  can  onl}'  receive  one  solution.  The  decision  at  knv  apjiearx 
to  e.tlablish  the  true  rule,  and  is  justified  and  strengthened  by  the  pi'evailing  opinion  in 
the  profession.  Upon  the  appeal  in  Rotmson  v.  Loivater,  one  of  the  learned  Lords 
Justices  askcil  whether  Doc  d.  Jones  v.  Hughes  dealt  with  anything  beyond  the  legal 
estate.  Could  it  govern  the  ease  befoie  them,  which  was  an  application  to  a  court  of 
c<iuity  to  give  efl'ect  to  a  charge?  But  the  question  in  both  cases  was  the  .same,— by 
whom  was  a  legal  title  to  be  made  ?  It  wa.s  of  course  that  the  estate  should  be  sold 
and  the  debts  paid,  but  by  whom  the  sale  was  to  be  made  was  the  point  to  be  decided. 
The  true  distinction  us  liearviuj  upon  this  question,  lietween  a  mere  charge  and  a  direct 
trust,  has  not  perhaps  in  [153]  all  the  cases  been  closely  observed."  In  the  present 
case  there  is  a  mere  direction  to  pay  debts  :  it  is  not  even  a  charge. 

3.  The  next  (piestion  is,  whether  the  vendors  had  power  to  rescind.  The  clause 
in  the  contract  of  sale  upon  which  this  turns,  is  as  follows: — "And,  in  case  any  objec- 
tions or  requisitions  shall  be  so  delivered,  and  the  vendors  shall  be  unable  or  unwilling 
to  comply'  therewith  or  remove  the  same,  they  are  to  be  at  liberty,  by  notice,  to 
rescind  their  contract,  and  return  the  deposit  money,  without  interest  or  any  other 
compensation,  notwithstanding  any  attempt  made  to  remove  or  comply  with  any  such 
objection  or  requisition,  and  the  purchasei-s  are  thereupon  to  return  the  abstract 
delivered.'"  By  the  terms  of  the  contract,  the  day  for  completion  of  the  purchase  was 
the  29th  of  Octoljer.  The  answers  to  the  requisitions  were  not  delivered  until  the  4th 
of  November.  That  was  after  the  breach,  when  the  plaintitl's  had  a  vesteil  cause  of 
action.  And  this  action  was  commenced  on  the  IGth  of  Decembei-.  [Willes,  J.  The 
question  is,  whether  there  was  any  breach  before  action.]  Under  such  a  condition  a.s 
this,  the  vendor's  option  to  rescind  must  be  exercised  at  once,  and  he  is  not  entitled, 
after  making  numerous  fruitless  attempts  to  remove  an  objection,  to  return  the  deposit 
only,  without  interest  and  costs:  Tanner  v.  Smith,  10  Simons,  410;  C'utts  v.  Thodey, 
13  Simons,  206;  Mmiey  v.  Cook,  2  Hare,  106;  Lane  v.  Deln-nJiam,  17  Jurist,  100.5; 
M'C'ulloch  V.  Gregwi/,  1  K.  &  J.  286.  In  the  last-mentioned  case,  Vice-Chancellor  Page 
W'ood  says :  " The  vendor  has  admitted  that  the  difficulty  cannot  be  o\ercome,  and 
has  oil'ered  to  repay  the  deposit  without  interest  or  costs  :  and  the  only  question  is, 
whether  he  is  entitled  to  resist  those  terms.  Clark  (one  of  the  purchasers)  seems  to 
have  performed  his  duties  in  strict  compliance  with  the  [154]  conditions  of  sale  :  one 
of  those  conditions  was  that,  if  there  were  objections  which  the  vendor  could  not 
remove,  the  deposit  was  to  be  paid  back  without  interest.  But  a  vendor  cannot  in 
such  cases  retain  the  deposit  as  long  as  he  pleases,  making  fruitless  efforts  to  remove 
the  difficulty.  Here,  four  additional  abstracts  were  sent,  and  at  last  the  purchaser 
was  told,  '  Now  I  give  it  up,  and  you  shall  have  the  contract  rescinded,  and  your 
money  paid  back  without  interest  or  costs.'  I  think  that  the  condition  cannot  be  so 
construed.  The  moment  the  vendor  knew  of  the  defect  was  the  time  for  saying  '  I 
leturn  youi-  deposit  without  interest  or  costs.'  Clark  was  always  pressing  for  the 
re-payment  of  his  money,  and  never  waived  that  for  an  instant :  and  I  think  that  he 
is  now  entitled  to  have  payment  out  of  court  of  his  deposit,  and  an  account  of  the 
interest  due  thereon  ;  and  the  costs  properly  incurred  must  be  taxed." 

4.  Then,  as  to  the  damages, — the  plaintifls  ;u'e  entitled  to  recover  the  expenses 
they  have  been  put  to  in  endeavouring  to  get  the  contiact  carried  out,  and  intei'cst 
on  the  deposit.  [Tomlinson.  The  purchasers  are  not  entitled  to  chai'ge  the  vendors 
with  the  expense  of  copies  of  the  abstracts.  It  was  an  improper  thing  to  take  copies 
at  all.] 

Tomlinson,  for  the  defendants  (a).  If  necessary,  the  [155]  defendants  are  prepared 
to  contend  that  they  made  out  a  sufficient  title.  [Williams,  J.  We  wish  to  confine 
your  argument  to  the  right  to  lescind.]  Foi'meriy,  it  was  the  practice  to  provide  that 
the  vendor  should  have  a  power  to  rescind  if  he  would  not  or  could  not  answer  objec- 
tions :  and,  if  he  made  any  attempt  to  answer  the  objections,  he  waived  his  right  to 
rescind.  There  are  numerous  decisions  to  that  efl'ect.  But,  under  this  form  of  con- 
dition, if  requisitions  are  made  by  the  purchaser,  he  waives  the  time  for  completion, 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as  follows  :— 
"  1.  That  it  does  not  appeal'  from  the  statement  in  the  case  that  the  defendants 
have  been  guilty  of  any  breach  of  the  agreement  mentioned  therein  : 

"  2.  That  it  appears  therefrom  that  they  deli\'ered  a  good  and  sufficient  abstract 
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and  gives  the  vendor  a  right,  if  his  answers  are  not  satisfactory,  to  rescind.  [Byles,  J. 
[156]  After  the  time  fixed  for  the  completion  of  the  contract?]  Yes.  The  same 
form  of  condition  was  adopted  in  Hoy  v.  Smi/thi(.'><,  22  Beavan,  510,  and  Steer  v.  Crowley, 
14  C.  B.  (X.  S.)  3.37. 

Raj'mond,  in  reply,  referred  to  Wilde  v.  Fort,  4  Taunt.  334,  where  it  was  held  that, 
if  the  vendor  of  an  estate  by  auction  doe.s  not  shew  a  clear  title  by  the  daj'  specified, 
the  purchaser  may  recover  back  hi.s  deposit  and  rescind  the  contract,  without  waiting 
to  see  whether  the  vendor  may  ultimately  be  able  to  establish  a  good  title  or  not ;  and 
to  Stmvell  v.  Rohinsmi,  3  N.  C.  928,  5  Scott,  196,  where  Jl'ilde  v.  Fort  was  cited  and 
acted  upon  by  this  court.  [Williams,  ,1.  The  decision  in  Stoivell  v.  Eobinson  turned 
upon  the  Statute  of  Frauds.] 

Williams,  J.  I  am  of  opinion  that  the  defendants  are  entitled  to  judgment.  In 
the  view  which  we  take  of  the  case,  it  is  unnecessary  to  decide  the  points  which  have 
been  raised  on  the  argument  before  us  as  to  the  requisitions  and  objections  made  on 
the  purchasers'  part  on  the  22nd  of  September,  because  we  think  that  the  defendants 
are  entitled  to  judgment  on  the  ground  set  forth  in  the  plea  (fifth)  relying  on  the 
condition  giving  the  vendors  power  to  rescind  the  contract.  It  will  be  convenient  to 
see  the  terms  in  which  this  power  of  rescision  is  conferred.  They  are  these  : — "  In 
case  any  objection  or  requisition  shall  be  so  delivered,  and  the  vendors  shall  Ije  unable 
or  unwilling  to  comply  therewith  or  remove  the  same,  they  are  to  be  at  liberty,  by 
notice  in  writing  under  the  hand  of  their  solicitor,  to  rescind  the  contract  and  return 
the  deposit-money,  without  interest  or  other  compensation,  notwithstanding  any 
attempt  made  to  remove  or  comply  with  any  such  objection  or  requisi-[157]-tion." 
Now,  it  is  contended  on  the  part  of  the  plaintiffs  that,  notwithstanding  these  large 
words,  the  vendors  were  bound  to  exercise  the  power  thereby  conferred  upon  them 
to  rescind  the  contract  immediatel}'  upon  the  sending  in  of  the  objections  and  requisi- 
tions. If  the  contract  had  been  in  the  same  terms  as  those  in  j\Iorley  v.  Cool;  2  Hare, 
106,  and  Tanner  v.  Smith,  10  Simons,  410,  the  argument  might  be  well  founded  ;  for, 
those  cases  establish  the  doctrine  that,  in  order  to  entitle  a  vendor  to  avail  himself  of 
a  condition  such  as  appeared  in  those  contracts,  his  election  to  rescind  must  be  made 
as  soon  as  he  is  made  aware  of  the  purchaser's  objections.  But  the  contract  here  has 
been  carefully  worded  with  a  view  to  avoid  the  effect  of  those  decisions  :  it  is  for  this 
purpose  that  the  parties  have  introduced  the  words, — "  notwithstanding  any  attempt 
made  to  remove  or  comply  with  any  such  objection  or  requisition."  Under  such  a 
contract,  it  is  clear  that  the  vendor  is  not  bound  to  make  his  election  instanter,  but 
may  do  so  after  having  taken  a  reasonable  time  to  endeavour  to  answer  oi-  remove 
the  objections.     No  time  is  mentioned  in  the  contract  within  which  the  vendors  are 

of  title,  and  that  the  plaintiffs  accepted  and  made  requisitions  upon  the  same,  and  that 
the  defendants  were  therefore  entitled  to  succeed  upon  the  issue  on  the  secoiifl  plea : 

"3.  That  the  requisitions  made  by  the  plaintiff's  were  untenable: 

"4.  That  the  defendants  sufficiently  complied  with  the  requisitions  made  ijy  the 
plaintifl's  : 

"  5.  That  it  does  not  appear  that,  at  the  time  the  defendants  rescinded  the  contract, 
the  time  within  which  the  defendants  were  bound  to  make  out  title  had  expired  : 

"  6.  That  it  appears  that  the  defendants  were  entitled  to  and  did  by  notice  in 
writing  rescind  their  contract  and  return  the  deposit,  in  accordance  with  the  right 
conferred  upon  them  by  the  said  agreement  to  do  so : 

"  7.  That  nothing  had  occurred  to  preclude  their  adopting  that  course  : 

"  8.  That  it  appears  from  the  agreement  that  it  was  only  as  to  the  plot  or  piece 
of  land  coloured  pink  in  the  plan,  with  the  buildings  thereon,  that  the  defendants 
professed  to  be  devisees  in  trust  for  sale  : 

"  9.  That  the  said  George  James  Constable,  as  administrator  with  the  will  annexed 
of  John  Tibbott  had  power  to  sell  the  property  which  he  professed  to  sell : 

"  10.  That  it  does  not  appear  that  the  several  items  in  the  Inll  of  costs  (a  copy  of 
which  was  annexed  to  the  case)  constitute  expenses  in  endeavouring  to  procure  title 
and  get  the  purchase  completed,  recoverable  as  special  damage  resulting  from  the 
defendants'  alleged  breach  of  contract,  within  the  meaning  of  the  declaration  : 

"  11.  That  the  reverse  appears  to  be  the  case  : 

"  12.  That  the  plaintiffs  are  not  entitled  to  recover  interest  on  the  deposit,  by  wav 
of  damages,  or  otherwise." 
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to  elect :  the  general  rule,  therefore,  must  apply,  viz.  that  the  election  must  be  made 
within  a  reJisonahle  time,  and  that  is  to  he  implied  from  the  nature  of  the  agreement. 
Assuming  that  to  be  so,  it  has  been  urged  on  the  pait  of  the  plaintiffs  that,  at  all 
events,  the  right  to  rescind  must  be  limited  to  the  time  fi.xed  for  the  completion  of 
the  purchase.  Here,  the  time  fixed  foi'  completion  was  the  29th  of  November,  and 
the  notice  of  rcscision  was  not  given  until  the  1 1th  of  December,  which  it  is  contended 
was  too  late.  But  I  am  of  opinion  that  the  right  to  rescind  is  not  so  limited.  It 
would  be  a  strong  thing  if  such  a  limit  could  be  imposed,  seeing  [158]  that  in  practice 
the  time  ti.xed  for  the  completion  of  a  purchase  is  almost  invarialily  disregarded. 
Numerous  authorities  shew  that  time  in  these  matters  (in  e(Hiity)  is  not  of  the  essence 
of  the  contract.  By  reason  of  the  multiplicity  of  business,  it  is  impossible  that  those 
who  have  to  advise  on  titles  should  at  once  give  their  attention  to  rec|uisitions  and 
objections  to  answer  or  remove  which  may  require  much  research.  It  may  be  that 
the  requisitions  and  objections  may  be  delivered  the  very  day  before  that  named  for 
the  completion  of  the  bargain,  and  thus  only  a  few  hours  would  be  left  for  their 
consideration.  If  under  such  circumstances  it  were  held  that  the  vendors  are  bound 
to  exercise  their  option  within  the  time  named  for  completion,  the  reservation  of  the 
power  to  rescind  would  be  rendered  futile.  I  therefore  think  we  should  be  deciding 
contrary  to  the  plain  meaning  of  the  parties,  if  we  held  the  limit  suggested  to  be  the 
true  one.  The  only  remaining  question  is,  whether  the  venrlors  did  declare  their 
option  to  rescind  within  a  reasonalile  time.  I  am  of  opinion  that  they  did.  It  appears 
that  the  abstract  was  delivered  on  the  6th  of  Septemlicr,  and  that  the  objections  and 
requisitions  were  deliveied  on  the  2'Jnd.  It  certainly  was  contemplated  that  the 
suggestions  contained  in  these  objections  and  reijuisitions  should  be  attended  to,  and 
that  the  vendors  should  have  an  opportunity  of  endeavouring  to  remove  the  objections, 
for,  at  the  foot  was  the  following  note, — "  The  above  observations  are  forwarded,  subject 
to  the  usual  searches  and  to  any  further  requisitions  that  may  arise  on  the  vendors' 
leplies  thereto  : "  so  that  it  is  plain  that  the  person  who  framed  those  objections  and 
reciuisitions  expected  that  time  would  be  taken  by  the  vendors'  advisers  to  com])iy 
with  or  remove  them.  They  are  no  less  than  twenty-six  in  number.  Many  of  them 
are  of  such  a  nature  as  to  [159]  require  very  complicated  investigations  of  fact ;  and 
two  of  them  present  questions  of  law  of  no  small  difliculty.  Moreover,  they  were 
delivered  during  the  long  vacation,  when  every  one  knows  tiiat  professional  assistance 
in  these  matters  is  not  readily  accessible.  And,  when  the  answers  came  on  the  4th  of 
Novcmbei-,  it  was  not  pretended  that  they  came  too  late.  The  vendors  might,  there- 
fore, reasonably  suppose  that  the  purchasers'  solicitor  was  considering  whether  the 
answers  given  were  satisfactory  or  not.  On  the  29th  of  Novembei',  there  comes  a 
writ  against  the  vendors'  attorney  :  and  the  matter  ends  by  the  return  of  the  deposit 
monev  on  the  Sth  of  December,  and  a  formal  notice  on  the  11th  that  the  vendors 
elected  to  avail  themselves  of  the  condition  enabling  them  to  rescind  the  contract. 
Looking  at  all  the  circumstances,  T  think  this  option  was  exercised  within  a  reason- 
able time,  and  therefore  that  the  plaintiffs  are  not  entitled  to  recover  either  interest 
or  costs. 

Wiu.es,  .1.  I  am  of  the  same  opinion.  This  action  appears  to  have  been  com- 
menced on  the  Ifith  of  December,  1862.  The  vendors  elected  to  rescind  the  contrsict 
on  the  11th  of  December,  which  was  after  the  day  fixed  by  the  contract  for  its  com- 
pletion. The  material  dates  are  these, — The  contract  was  entered  into  on  the  19th 
of  August,  and  the  time  named  for  completion  w:is  the  29th  of  October.  One  of  its 
terms  was  that  the  puichasers  were  to  deliver  in  objections  and  requisitions  witinn 
twenty-one  days  of  the  delivery  of  the  abstract.  The  abstract  was  delivered  on  the 
6th  of  September  ;  and,  on  the  22nd,  the  purchasers  gave  in  certain  objections  and 
requisitions,  to  which  answers  were  delivered  on  the  4th  of  November.  No  objection 
now  arises  to  the  abstract.  The  only  question  is,  whether  the  resoision  was  a  valid 
one;  and  that  de[160]-pends  upon  the  true  construction  of  the  contract  of  the  19th 
of  August,  one  of  the  provisions  of  which  was  that,  "in  case  any  objections  oi'  requisi- 
tions shall  be  so  delivered,  and  the  vendors  shall  be  unal)le  or  unwilling  to  comply 
therewith  or  remove  the  same,  they  are  to  be  at  liberty,  by  notice  in  writing  under 
the  hand  of  their  solicitor,  to  re.scind  the  contract  and  return  the  deposit  money  Without 
interest  or  othei-  compensation,  notwithstanding  any  attempt  made  to  remove  or 
comply  with  any  such  objection  or  reipiisition."  No  time  is  fixed  for  answering  the 
objections  :  but  the  sellers  might  answer  them  and  get  rid  of  them  if  they  could.     The 
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answers  were  in  fact  delivered  on  the  ith  of  November,  wliich  was  after  the  day  for 
the  completion  of  the  contract.  If  Mr.  Kaymond  is  right  in  saying  that  it  was  not 
competent  to  the  vendors  to  rescind  after  the  29th  of  October,  he  will  be  entitled  to 
succeed.  But  it  appears  to  me  that  there  are  many  reasons  for  holding  that  the  option 
reserved  to  the  vendors  to  rescind  is  not  limited  to  the  time  fixed  for  the  completion 
of  the  contract.  Hm/  v.  Smythies,  22  Beavan,  510,  is  precisely  in  point  to  shew  that 
the  effect  of  such  a  provision  as  this  is  not  to  limit  the  right  to  rescind  to  a  period 
during  which  experience  shews  us  that  contracts  of  the  sort  are  rarely  completed.  The 
court  of  Chancery  does  not  hold  itself  bound  by  the  time  for  completion  mentioned 
in  the  contract,  unless  it  is  clear  that  the  parties  have  agreed  that  time  shall  be  of  the 
essence  of  the  contract :  and  there  is  no  conflict  that  I  am  aware  of  between  the  courts 
of  equity  and  the  courts  of  law  upon  this  subject.  Much  hardship  might  result  from  a 
contrary  deci.sion.  It  might  be  that  the  requisitions  and  objections  might  be  delivered 
on  the  day  before  or  on  the  very  day  mentioned  as  the  time  for  completing  the  contract, 
when  it  would  obviously  be  impossible  for  the  sellers  to  advise  with  counsel  as  [161] 
to  their  validity  or  as  to  the  advisability  of  attempting  to  answer  or  remove  them. 
In  any  view,  therefore,  that  I  can  regard  this  case,  I  feel  compelled  to  come  to  the 
conclusion  that  the  intention  of  the  parties  to  the  contract  was,  that  the  sellers  might 
exercise  the  option  to  rescind  within  a  reasonable  time.  The  question  then  is,  has 
that  option  been  exercised  here  within  a  reasonalile  time?  Looking  at  all  the  circum- 
stances, the  period  of  the  year  at  which  the  objections  and  requisitions  were  delivered, 
and  at  their  difficult  and  complicated  nature,  which  would  render  a  resort  to  the  best 
professional  assistance  necessary.  I  think  it  is  impossible  to  say  that  the  delay  in 
answering  the  objections  (until  the  4th  of  November)  was  an  unreasonable  delay. 
Until  the  29th  of  November  the  vendors  did  not  know  that  their  answers  to  the 
objections  and  requisitions  were  not  considered  satisfactory  :  and  it  does  not  appear 
that  any  further  expense  was  incurred  by  the  purchasers  after  that  day.  The  con- 
ilusion,  therefore,  at  which  I  have  arrived  upon  all  the  facts  of  the  case,  is  that,  upon 
the  true  construction  of  the  contract,  the  sellers  had  a  reasonable  time  for  declaring 
their  option  to  rescind,  and  that  they  did  declare  their  option  to  do  so  within  a 
reasonable  time.     I  therefore  think  the  defendants  are  entitled  to  judgment. 

Byles,  J.  I  am  of  the  same  opinion.  Mr.  Raymond  in  his  reply  seemed  to 
consider  that  we  were  about  to  alter  the  time  fi.xed  for  the  completion  of  the  contract, 
by  parol  evidence.  That  however,  is  not  so.  By  the  terms  of  the  contract  it  is 
expressly  provided  that,  if  the  sellers  are  unable  or  unwilling  to  comply  with  or 
remove  any  requisition  or  objection,  they  are  to  be  at  liberty  to  rescind,  notwith- 
standing any  attempt  made  to  remove  or  comply  with  the  .same.  This  is  a  sort  of 
defeasance.  No  time  being  mentioned  within  which  the  [162]  option  to  rescind  is  to 
be  exercised,  it  follows,  according  to  the  ordinary  rule,  that  it  must  be  done  within  a 
reasonable  time.  I  do  not  think  it  necessary  to  repeat  what  has  already  been  said  by 
my  Brother  Williams  and  Willes  :  it  is  enough  to  say  that  I  agree  with  them.  The 
I  ml}'  difficulty  I  have  felt,  has  been,  whether  it  was  competent  to  the  vendors  to  rescind 
after  breach  of  the  agreement.  But  the  two  cases  of  Hoy  v.  Smi/thies,  22  Beavan,  510, 
and  Sfeer  v.  Crowley,  14  C.  B.  (N.  S.)  3.37,  were  decided  upon  contracts  which  contained 
stipulations  very  much  like  that  now  under  consideration,  and  in  both  the  contract  was 
lescinded  after  the  day  stipulated  for  its  performance,  and  in  one  of  them, — Steer  v. 
I'roidcy, — after  an  action  had  been  brought.  These  cases  turn  the  balance  in  my 
mind.  I  must  own  I  should  have  been  inclined  to  come  to  the  same  conclusion  upon 
principle.  These  contracts  are  hardly  ever  completed  within  the  time  mentioned.  If 
we  were  to  put  upon  this  contract  the  narrower  constiuction  for  which  Mr.  Raymond 
contended,  we  should  in  truth  be  inserting  in  it  words  which  are  not  to  be  found  there, 
instead  of  construing  it,  as  all  contracts  should  if  possible  be  construed,  ut  res  magis 
valeat  quam  pereat  {a).  I  agree  that  it  was  competent  to  the  sellers  to  rescind  within 
a  reasonable  time,  and  that  they  did  rescind  within  such  reasonable  time.  I  also  think 
a  proper  abstract  was  delivered,  and  within  the  proper  time. 

Ke.VTING,  J.  I  am  of  the  same  opinion.  We  do  not  propose  at  all  to  interfere 
with  the  rule  adverted  to  by  Mr.  Raymond,  that  a  written  contract  for  the  sale  of 
land  cannot  be  varied  by  parol.     Our  decision  proceeds  upon  the  construction  of  the 

(a)  "  BenigniB  faciendae  sunt  interpretationes,  propter  simplicitatum  laicorum,  ut 
res  magis  valeat  quam  pereat." 
C.  P.  XXII.— 3 
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eontiiict :  and  it  suffices  to  sa}'  that  we  could  not  give  any  lual  or  practical  effect 
[163]  to  the  stipulation  which  provides  that,  in  case  any  objection  or  requisition  shall 
he  delivered  which  the  vendors  shall  he  unable  to  comply  with  oi'  remove,  they  are 
to  he  at  liberty  to  rescind  the  contract  and  roturn  the  deposit-money  without  interest 
or  other  compensation,  notwithstanding  any  attempt  made  to  remove  or  comply  with 
any  such  objection  or  requisition,  if  we  were  to  hold  that  time  was  the  essence  of  the 
contract.  All  the  cases  shew  that  time  is  not  of  the  essence  of  a  contract  of  this  kind. 
The  contract  was  rescindable  and  was  rescinded  within  a  reasonable  time, 
.ludgment  for  the  defendants. 


RussELi.  AND  Others  r.  Niemann.     June  24th,  1864. 

rS.  C.  U  L.  J.  C.  P.  10  ;  10  L.  T.  78G ;  i;5  W.  K.  93.  Not  applied.  The  Felix,  1868, 
L.  K  2  A.  &  E.  278.  Referred  to,  The  Ueinrkk,  1871,  L.  K.  3  A.  &  E.  43.5  ;  The 
IViUwIm  .Schmidt,  1871,  2.'5  L.  T.  38.  Discussed,  Serraitw  v.  CamjMl,  [1891]  1  Q,.  R 
283  Referred  to,  The  Industrie,  [1894]  P.  71.  Followed,  Diedericlcsen  v.  Faiyuhaixoii, 
[189H]  1  Q,.  B.  15.3.  Referred  to,  Temperlei/  Steam  Shippiiu/  Company/  v.  Sini/th,  [190.5], 
2KB.  802.  Adopted,  liloel  Tn/ran  Ship  Conipanij  v.  Knir/er,  [1 907]  A.  C.  279.  See 
The  Portsmmdh,  [1910]  P.  297  ;  [1911]  P.  54;  [1912]  A.  C.  1.] 

1.  A  bill  of  lading  for  goods  shipped  in  a  Russian  port  on  board  a  Mecklenburgh  ship 
for  a  port  in  this  countiy,  contained  an  exception  of  "  the  King's  enemies  : " — Held, 
that  "the  King's  enemies"  meant,  or  at  all  events  included,  the  enemies  of  the 
sovereign  of  the  person  who  made  the  bill  of  lading,  viz.  the  Duke  of  Mecklenburgh, 
and  consequently  that  the  exception  protected  the  captain  against  the  consequences 
of  a  hostile  seizure  by  the  Danes,  then  at  war  with  Mecklenburgh. — 2.  By  a  liill  of 
lading  the  goods  were  made  deliverable  to  order  or  assigns,  "  paying  freight  for  the 
said  goods,  and  all  other  conditions  as  pei'  chai'terparty  : " — Ileld,  that  this  did  not 
incorporate  an  exception  in  the  charterparty  as  to  "  acts  of  enemies  "  and  "  restraints 
of  princes." 

This  was  an  action  by  the  assignees  of  a  bill  of  lading  against  the  master  of  the  ship, 
for  not  having  proceeded  on  the  voyage  according  to  orders,  pursuant  to  the  terms  of 
the  charterparty  and  bill  of  lading. 

The  declaration  stated  that,  after  the  14th  of  August,  1855,  certain  persons,  in 
parts  beyond  the  seas,  to  wit,  Messrs.  Kellner  &  Co.,  at  Odessa,  delivered  to  the 
defendant  cerUiin  goods,  to  wit,  3325  chetwerts  fine  Polish  wheat  in  bulk,  and  850 
dunnage  mats,  to  be  by  the  defendant  carried  and  conveyed  in  a  certain  ship  of  the 
defendant's  from  Odes.sa  to  Cork  or  Falmouth  for  ordei's,  and  thence  to  one  of  certain 
ports  as  ordered,  under  a  certain  hill  of  lading  signed  [164]  foi'  the  .same  by  the 
defendant,  whereby  the  defendant  agreed  to  carry  the  said  goods  and  deliver  the  same 
at  the  port  of  destination  (the  act  of  God,  the  King's  enemies,  fire,  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation,  of  what  nature  and 
kind  soever,  excepted,)  to  the  order  of  the  said  persons,  or  to  theii'  assigns,  paying 
freight  for  the  said  goods,  and  all  other  conditions  (is  ])er  cliarterparty  dated  Odessa,  the 
1 3/25  October,  1 863,  with  average  accustomed  :  Averment,  that  afterwards,  and  after 
the  said  14th  of  August,  1855,  the  said  persons  indorsed  the  said  bill  of  lading  to  the 
plaintifTs,  in  order  to  pass  the  property  in  such  goods  to  the  plaintiffs  ;  and  that 
thereupon,  and  by  reason  of  such  indorsement,  the  property  in  the  said  goods  passed 
to  the  plaintiti's  :  that  the  said  ship  proceeded  with  the  said  goods  on  board  to  Falmouth 
for  orders,  and  was  there  duly  ordered  by  the  plaintiffs  to  proceed  with  the  cargo  to 
I>imcrick,  and  there  deliver  the  .said  cargo,  the  same  being  a  port  to  which  the  said 
ship  was  bound  to  proceed  agreeably  to  the  terms  of  the  said  bill  of  lading  and 
charterparty  :  that,  before  action  brought,  all  conditions  were  fulfilled,  and  all  things 
were  done  and  happened,  and  all  times  elapsed,  necessary  to  entitle  the  plaintiff's  to 
have  the  terms  of  the  said  bill  of  lading  observed  by  the  defendant,  and  to  sue  him 
for  the  breach  thereof  thereinafter  mentioned  :  j^et  that  the  defendant,  although  not 
prevented  by  any  of  the  excepted  perils,  made  default  in  obeying  the  said  orders  and 
proceeding  with  the  said  cargo  to  Limerick  in  pursuance  of  the  terms  of  the  said  liill 
of  lading  and  charterparty  ;  whereby  the  plaintiff's  had  lost  the  profits  they  would 
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have  gained  if  the  defendant  had  proceeded  to  Limerick  wath  the  said  cargo  agreeably 
to  the  said  orders  and  the  terms  of  the  said  bill  of  lading ;  and  the  plaintiffs  had  also 
[165]  theieby  sustained  great  risk  of  the  cargo  heating  and  deteriorating  in  value  : 
Claim,  10,0001. 

The  defendant  pleaded, — fifthly,  that  the  said  charterparty  was  in  the  words, 
letters,  and  figures  following,  that  is  to  say,  "Odessa  the  13/25  October,  1863.  It 
is  this  day  mutually  agreed  between  Captain  H.  F.  Niemann,  of  the  good  ship  or 
vessel  '  Vorwarts '  3  3  French  Veritas,  of  3-500  chetverts  wheat,  or  thereabouts,  under 
Mecklenburgh  colours,  now  in  this  port  discharging  her  cargo  of  coals,  and  Messrs. 
Kellner  &  Co.,  meichauts  and  charterers  of  said  vessel,  that  the  said  ship,  being  tight, 
staunch,  and  strong,  and  in  every  way  fitted  for  the  voyage,  shall  receive  from  the 
said  merchants  a  full  and  complete  cargo  of  tallow,  wheat,  seed,  or  other  stowage  goods 
or  grain,  oats  excepted,  all  or  either  at  the  option  of  the  charterers,  not  exceeding 
what  she  can  reasonably  stow  and  carry  over  and  above  her  tackle,  apparel,  pro- 
visions, and  furniture,  and,  being  so  loaded,  shall  therewith  proceed  to  a  safe  port  in 
the  united  kingdom  of  Great  Britain  and  Ireland,  north-west  coast  of  Ireland  excepted, 
or  on  the  continent  between  Havre  and  Hamburgh,  both  inclusive,  Belgium  e.iccepted, 
or  so  near  thereto  as  she  may  safely  get,  where  the  ship  can  always  lay  afloat,  calling 
at  Cork  or  Falmouth,  at  the  master's  option,  for  orders  (which  are  to  be  given  by 
return  of  post  in  reply  to  the  master's  letter  to  the  charterers'  agents  in  London,  or 
lay  days  to  commence),  unless  ordered  direct  at  port  of  loading,  and  deliver  the  same 
on  being  paid  freight  as  follows,  &c.  The  freight  to  be  paid  on  unloading  and  right 
delivery  of  the  cargo,  all  in  cash,  free  of  interest,  discount,  and  commisson.  The  cargo 
is  to  be  brought  to  and  to  be  taken  from  alongside  the  ship  at  merchant's  risk  and 
expense,  the  captain  rendering  the  usual  assistance  with  his  boats  and  crew  (the  act 
of  God,  enemies,  fire,  [166]  restraint  of  princes,  and  all  and  every  dangers  and  accidents 
of  the  seas,  rivers,  and  navigation,  of  whatever  nature  or  kind  soever  during  the  said 
voyage,  always  mutually  excepted),  &c.  &c.  Forty  running  days  are  to  be  allowed 
the  said  freighters  (if  the  ship  be  not  sooner  dispatched)  for  loading  and  unloading ; 
and,  if  one  third  or  more  of  the  cargo  consists  of  wool,  ten  additional  lay  days  to  be 
allowed  ;  to  commence  in  each  case  when  in  every  respect  ready  and  by  the  local 
authorities  permitted  to  load  or  discharge,  of  which  notice  is  to  he  given  in  writing 
to  the  charterer  or  his  agent :  and,  after  the  expiration  of  the  said  laying  days,  ten 
days  on  demurrage  to  be  allowed  at  the  rate  of  71.  per  day  and  pa3'able  day  by  day, 
detention  by  frost  or  quarantine  not  to  be  reckoned  as  lay  days.  Cash  for  ship's  use 
at  Odessa  not  exceeding  2001.  to  be  advanced  the  master  free  of  interest  and  commis- 
sion, but  subject  to  insurance,  and  to  be  deducted  from  the  freight  upon  payment 
thereof.  It  is  further  agreed  that,  should  the  whole  or  any  part  of  the  cargo  consist 
of  grain  or  seed,  and  any  part  of  it  be  delivered  in  a  damaged  condition,  the  freight 
shall  be  payable  on  the  invoice  quantity  taken  on  board  as  per  bill  of  lading,  or  half- 
freight  on  the  damaged  portion,  at  captain's  option.  The  charterers'  liability  to  cease 
as  soon  as  the  cargo  is  shipped  (provided  it  be  of  sufficient  value  to  cover  the  freight 
at  port  of  discharge) ;  the  master  and  owners  having  an  absolute  lien  upon  the  cargo 
for  all  freight,  dead-freight,  and  demurrage.  1  he  ship  is  to  be  free  of  commission  at 
port  of  discharge.  Penalty  for  non-performance  of  this  agreement,  half  amount  of 
freight.  P.  p.  George  Kellner  &  Co.  W.  Vaigts.  H.  F.  Niemann  : "  That  the  said 
bill  of  lading  was  and  is  in  the  words,  letters,  and  figures  following,  that  is  to  say,-^ 
"  Shipped  in  good  order  and  well  conditioned,  by  George  Kellner  [167]  &  Co.,  inand 
upon  the  good  ship  called  the  'Vorwarts,'  whereof  is  master  for  this  present  voyage 
H.  F.  Niemann,  and  now  riding  at  anchor  in  the  port  of  Odessa,  bound  for  Cork  or 
Falmouth  for  orders,  3325,  three  thousand  three  hundred  and  twenty-five,  chetverts 
fine  Polish  wheat  in  bulk,  and  850  mats  for  dunnage,  being  markecl  and  numbered 
as  in  the  margin,  and  are  to  be  delivered  in  the  like  good  order  and  well  conditioned 
at  the  aforesaid  port  of  destination  (the  act  of  God,  the  Kiiu/'s  enemies,  tire,  and  all 
and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation,  of  whatever 
nature  and  kind  .soever,  excepted,)  unto  order  or  ;issigns,  paying  freight  for  the  said 
goods  and  all  other  ajiulitioiu  as  per  charterparty  dated  Odessa  the  13/25  October,  1863, 
with  average  accustomed.  In  witness,"  &c.  :  Averment,  that  the  owners  of  the  said 
ship  and  the  defendant  were  respectively  subjects  of  the  Duke  of  Mecklenburgh 
Schweriii,  and  the  said  ship  was  a  Mecklenburgh  ship  sailing  under  Mecklenburgh 
colours ;  and  that  the  default  complained  of  was  caused  by  the  act  of  the  enemies 
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of  the  said  Duke  of  Mecklenburgh  Schwerin,  being  the  King's  enemies  within  the 
true  intent  and  meaning  of  the  said  bill  of  lading. 

Sixth  plea,— that  the  said  charterparty  and  bill  of  lading  were  respectively  as  in 
the  fifth  plea  set  out,  and  that  the  default  complained  of  was  caused  by  "  the  act  of 
enemies"  during  the  voyage,  within  the  true  meaning  of  the  said  charterparty. 

Seventh  plea, — that  the  said  charterparty  and  bill  of  lading  were  respectively  as 
in  the  fifth  plea  set  out,  and  that  the  default  complained  of  was  caused  by  "the 
restraint  of  princes  "  during  the  voyage,  within  the  true  meaning  of  the  said  charter- 
party. 

The  defendant  also  demun-ed  to  the  declaration,  the  ground  of  demurrer  stated 
in  the  margin  being  "that  [168]  it  is  not  shewn  that  the  defendant  undertook  to  obey 
the  ordei-s  of  the  plaintiffs,  and  that  the  indorsement  of  the  l)ill  of  lading  did  not 
pass  a  right  of  action  on  the  charterparty.''     Joinder. 

The  second  replication  to  the  fifth  plea  stated  that  the  said  charterparty  and  bill 
of  lading  weie  respectively  made  and  signed  at  Odessa  in  the  empire  of  Russia  ;  and 
that  the  said  Messis.  Geoige  Kellner  &  Co.  were  not,  nor  were  nor  was  any  or  either 
of  them,  subjects  or  a  subject  of  the  said  Duke  of  Mecklenburgh  Schwerin. 

The  plaintiffs  demurred  to  the  si.xth  and  seventh  pleas,  the  ground  of  demurier 
stated  in  the  margin  being  "that  the  bill  of  lading  specifies  the  excepted  perils,  and 
does  not  incorporate  the  exception  in  the  charterparty  of  the  perils  there  mentioned." 
Joinder. 

The  defendant  also  demurred  to  the  second  replication  to  the  fifth  plea,  the  ground 
of  demurier  stated  in  the  margin  being  "that  it  is  immaterial  whether  the  said  Messrs. 
G.  Kellner  &  Co.  or  any  of  them  were  or  were  not  subjects  or  a  subject  of  the  Duke 
of  Mecklenburgh  Schwerin."     Joinder. 

Sir  George  Honyman  (with  whom  was  Lush,  Q.  C),  for  the  plaintiffs  («).  The 
declaration  is  clearly  good.  [169]  The  proper  and  only  person  to  give  orders  as  to 
the  destination  of  the  cargo  is,  the  consignee  under  the  bill  of  lading.  The  fifth  plea 
is  bad.  The  cargo  was  neutral  on  board  a  Mecklenburgh  ship,  subject  to  an  exception 
of  seizure  by  "  the  King's  enemies."  The  ship  w;is  loaded  in  a  Russian  port,  the 
cargo  to  be  delivered  in  an  English  port.     Does  the  mere  fact  of  the  ship  being  a 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were  as  follows  : — 

"That  the  declaration  is  good,  for  the  following  reasons, — 

"1.  That  the  bill  of  lading  expressly  states  that  the  goods  ai'e  to  be  carried  to  the 
port  of  destination,  and  it  appears  by  the  declaration  that  the  port  of  destination 
was  to  be  determined  by  orders  at  Cork  or  Falmouth  : 

"  2.  That  the  declaiation  shews  that  the  ship  was  duly  ordered  by  the  plaintiffs  at 
Falmouth  to  proceed  to  Limerick,  and  the  plaintiffs,  as  the  holders  of  the  bill  of  lading, 
were  the  proper  peisons  to  give  the  orders  : 

"  3.  That  the  declaration  avers  general  performance  of  all  conditions  precedent, 
and  consequently,  if  any  orders  from  a  third  party  were  necessary,  the}'  must  be 
considered  as  having  been  given. 

"  That  the  fifth  plea  is  bad,  for  the  following  reasons, — 

"1.  That  the  enemies  of  the  I>uke  of  Mecklenburgh  are  not  the  King's  enemies 
within  the  meaning  of  the  bill  of  lading,  merely  because  the  ship  was  sailing  under 
Meeklenl)urgh  colours  : 

"  2.  That  the  fact  of  one  party  to  the  contract  being  a  Mecklenburgh  subject  is  no 
ground  for  putting  a  construction  upon  the  words  "King's  enemies'  other  than  that 
which  prima  facie  belongs  to  it : 

"  3.  That  the  fifth  plea,  if  good,  is  sufficiently  answered  by  the  second  replication, 
which  shews  that  the  shippers  were  not  Mecklenburgh  subjects,  and  that  the  contract 
was  made  in  another  country,  viz.  Russia. 

"  That  the  sixth  and  seventh  pleas  are  bad,  for  the  following  reasons, — 

"L  That  the  bill  of  lading  itself  specifies  the  perils  from  which  the  carrier  is  to 
be  free ;  and  the  question  of  liability  or  non-liability  of  the  ship-owner  is  to  be  deter- 
mined by  reference  to  the  bill  of  lading  only  : 

"  2.  That  the  words  contained  in  the  bill  of  lading  '  other  conditions  as  per 
charterparty  '  only  apply  to  matters  not  expressly  provided  for  by  the  bill  of  lading, 
and  consequently  the  exception  of  certain  perils  contained  in  the  charterparty  is  not 
incorporated  in  the  bill  of  lading." 
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Mecklenburgh  ship,  and  the  contiart  for  carriage  being  signed  by  a  subject  of  the 
Duke  of  Mecklenburgh,  justify  the  construing  the  words  of  exception  otherwise  than 
according  to  their  natural  meaning]  As  to  the  sixth  and  seventh  pleas,  the  question 
is,  whether  the  general  words  in  the  bill  of  lading  incorporate  the  excepted  perils  in 
the  charterparty.  It  is  submitted  [170]  that  they  are  incorporated  only  so  far  as  is 
not  specifically  provided  for  in  the  bill  of  lading.  The  exception  relied  on,  "  the 
acts  of  enemies,"  and  "restraints  of  princes,"  merely  point  to  things  to  be  done  by 
the  consignee.  [Willes,  J.  The  common  exception  in  the  case  of  carriers  is,  of  the 
carrier's  King's  enemies.  Suppose  a  vessel  seized  by  an  enemy  of  the  owner  of  the 
goods,  would  not  that  be  a  good  answer  to  this  action  ?  War  seems  to  justify  that 
which  cannot  be  remedied.  Neither  of  the  parties  to  this  contract  are  subjects  of  the 
Queen.]  If  the  words  used  are  to  have  any  other  than  their  natural  meaning,  it  lies 
upon  the  other  side  to  shew  it. 

jMellish,  Q.  C.  (with  whom  was  Hannen),  contra  (a).  The  objection  to  the 
declaration  is  but  a  small  matter  :  [171]  it  is,  that  it  alleges  that  the  ship  was  duly 
ordered  by  the  plaintiffs  to  Limerick,  without  shewing  that  the  plaintiffs  had  authority 
.so  to  do.  '  [Willes,  J.  A  slight  amendment  will  cure  that :  add  the  words  "  having 
authority  from  the  chartereis  so  to  do."]  As  to  the  fifth  plea, — the  exception  clearly 
includes  the  enemies  of  the  Duke  of  Mecklenburgh  Schwerin.  Whether  the  Queen 
of  England's  enemies  also,  is  immaterial.  Hostility  against  the  government  of  the 
owner  of  the  ship  must  of  necessity  be  within  the  exception.  Generally  speaking, 
all  exceptions  in  a  bill  of  lading  are  in  favour  of  the  master  and  owners.  "King" 
has  a  generic  sense, — all  princes  and  rulers  who  hold  sovereign  authority.  The  sixth 
and  seventh  pleas  are  also  good.  The  language  of  the  bill  of  lading,  "all  other 
conditions  as  per  charterparty,"  is  amply  sufficient  to  incorporate  the  whole  charter- 
party.  [Willes,  J.  Can  it  be  necessary  for  a  carrier  to  provide  specially  that  he 
shall  not  be  answerable  for  acts  done  by  the  shipper's  own  enemies?  If  a  prize  court 
gives  up  goods  to  hostile  captors,  the  ship-owner  gets  his  freight.  W^ar  seems  to  put 
the  enemy  in  the  place  of  the  paity  himself.  If  the  owner  himself  took  the  goods, 
he  of  course  could  have  no  action.  The  exception  must  mean  the  enemies  of  the 
sovereign  of  the  carrier.  It  may  be  [172]  that  the  ship  is  a  general  ship,  having  goods 
of  half  a  dozen  nationalities  on  board.  Keating,  J.  The  enemies  of  the  flag  must 
be  intended.] 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as 
follows  : — 

"  That  the  declaration  is  bad,  for  the  following  amongst  other  reasons, — 

"  1.  That  the  only  oiders  which  the  defendant  undertook  to  obey  at  Cork  or 
Falmouth  were,  the  orders  of  the  charterers,  Messrs.  Kellner  &  Co.,  and  not  the  orders 
of  the  plaintiffs  or  of  the  holder  of  any  bill  of  lading  : 

"  2.  That  it  does  not  appear  that  the  said  charterers  or  their  agents  gave  the  defen- 
dant any  orders,  or  that  the  defendant  disobeyed  anj'  orders  given  by  them  : 

"  3.  That  the  defendant  did  not  by  the  bill  of  lading  undertake  to  deliver  at  any 
port  as  ordered  by  the  plaintiffs  ;  and  that,  if  the  plaintiffs  rely  on  the  charterparty 
imposing  on  the  defendant  any  such  obligation,  the  declaration  does  not  shew  that  it 
contained  any  such  stipulation  : 

"  i.  That  the  plaintiffs  are  not  entitled,  as  assignees  of  the  bill  of  hiding,  to  sue 
on  a  contract  not  contained  in  it. 

"  On  the  argument  of  the  demurrer  to  the  sixth  and  seventh  pleas  respectively, 
the  defendant  will  contend  that  the  same  are  good,  on  the  ground  that,  if  the  charter- 
party  and  bill  of  lading  are  to  be  construed  together  for  any  purpose,  they  must  be 
so  for  all  purposes  ;  and  therefore  the  excepted  perils  mentioned  in  the  charterparty, 
so  far  as  they  are  not  inconsistent  with  those  in  the  bill  of  lading,  must  be  given 
eftect  to. 

"On  the  argument  of  the  demurrer  to  the  second  replication  to  the  fifth  plea,  the 
defendant  will  contend  that  the  same  is  bad,  on  the  ground,  amongst  others,  that  it 
is  immaterial  of  what  country  the  charterers  were,  inasmuch  as  the  exceptions  of 
perils  in  the  charterparty  and  bill  of  lading  are  inserted  for  the  protection  of  the  ship- 
owner, and  that  therefore  the  exceptions  of  King's  enemies  must  be  read  as  meaning 
any  enemies  whatever,  or  enemies  of  the  sovereign  of  the  country  to  which  the  ship 
and  owner  belong." 
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Sir  G.  Honynian,  in  reply.  "  The  King's  enemies  "  cannot  mean  the  enemies  of 
the  sovereigns  of  both  parties.  Their  most  obvious  meaning  is,  the  enemies  of  the 
sovereign  of  the  owner  of  the  goods.  The  general  words  "all  other  conditions  as 
per  charterparty"  apply  only  to  stipulations  as  to  lay  days  and  demurrage,  to  be 
performed  by  the  parties  who  receive  the  caigo  under  the  bill  of  lading  (a). 

Wil.l.KS,  J.(/').  This  was  an  action  on  a  bill  of  lading  by  which  the  defendant 
contracted  with  Messi-s.  Kellner  .t  Co.  at  Odessa  to  convey  certain  wheat  to  Europe, 
calling  at  Cork  or  Falmouth  for  orders,  with  the  usual  exception  of  the  act  of  C^od, 
the  King's  enemies,  &c.  The  declaration  alleges  that  orders  were  given  (and  we  must 
assume  properly  given),  <and  disobeyed.  In  answer,  the  defendant  relies  upon  two 
points, — first,  he  says  that  he  w;is  prevented  from  obeying  those  orders  by  the  act 
of  the  enemies  of  his  sovereign  the  Duke  of  Meeklenburgh  Schwerin,  being  the  King's 
enemies  within  the  true  intent  and  meaning  of  the  bill  of  lading.  The  other  point 
upon  which  he  lelies,  failing  the  first,  is  that  the  bill  of  lading  related  to  the  convey- 
ance of  goods  upon  a  voyage  in  respect  of  which  there  was  a  charterparty,  and  that  that 
charterparty  is  \>y  geneial  woids  of  reference  incorporated  in  the  contract  in  the  bill 
of  lading,  and  so  he  is  entitled  to  rely  upon  a  larger  exception  which  is  contained  in 
the  charterparty, — "the  act  of  God,  enemies,  fire,  restraint  of  [173]  princes,"  &c.  I 
understand  that,  if  Mr.  Mellish  has  judgment  upon  the  first  point,  he  will  be  content 
that  no  judgment  should  be  pronounced  upon  the  second.  I  will  therefore  confine 
the  few  remarks  I  have  to  make  to  the  first  point.  As  to  that,  I  agree  with  the 
argument  which  has  been  urged  on  behalf  of  the  defendant,  that  "  the  King's  enemies," 
in  the  bill  of  lading,  meant  the  enemies  of  the  sovereign  of  the  owner  of  the  vessel. 
In  order  to  apply  those  words,  we  must  tiike  into  consideration  the  circumstances 
under  which  and  the  place  where  the  bill  of  lading  was  signed.  It  was  signed  at 
Odessa,  which  is  in  the  empire  of  Russia,  in  favour  of  Messrs.  Kellner  &  Co.,  who  are 
merchants  there,  but  as  to  whom  we  have  no  means  of  knowing  whether  they  were 
Russians  or  Germans.  The  ship  was  a  Meeklenburgh  ship,  and  the  owner  a  subject 
of  the  Duke  of  Meeklenburgh  Schwerin.  The  persons  who  now  sue  as  assignees  of 
the  bill  of  lading  appear  to  be  English  subjects  :  and  the  distinction  of  the  vessel  upon 
the  voyage  in  question  was  a  port  in  Great  Britain.  We  have,  therefore,  to  choose 
between  three  persons  who  may  equally  satisfy  the  word  "King"  in  this  contract,  viz. 
the  Emperor  of  Russia,  or  the  Queen  of  England,  who  strictly  speaking  fall  within  the 
definition  of  Kings,  and  the  Duke  of  Meeklenburgh  Schwerin,  who  cannot  in  strict- 
ness be  called  a  King,  but  who  evidently  falls  within  the  de.scription  of  the  person 
here  intended,  viz.  of  a  sovereign  rider  who  may  make  war  and  against  whom  war 
may  be  made.  Taking  into  consideration  the  persons  between  whom  and  the  place 
where  the  contract  was  made,  I  see  no  reason  to  suppose  that  the  enemies  of  the 
Emperor  of  Russia  were  contemplated,  merely  because  the  contract  was  made  in 
Russian  territory.  The  destination  of  the  cargo  was  England.  But  I  cannot  help 
thinking  that  it  would  be  foreign  to  the  intention  of  [174]  the  parties  to  hold  that 
therefore  enemies  of  the  Queen  of  England  were  pointed  at.  Then  you  have  the  fact 
that  the  person  who  made  the  document  is  a  subject  of  the  Duke  of  Meeklenburgh. 
I  think  that  makes  it  abundantly  clear  that  he  meant  to  stipulate  against  dangers 
arising  from  his  own  sovereign's  enemies.  The  good  sense  and  reason  of  the  thing 
manifestly  lead  one  to  the  conclusion  that  the  expression  "the  King's  enemies  "at 
least  includes  the  enemies,  of  the  sovereign  of  the  person  who  made  the  contract. 
By  reason  of  an  act  of  aggression  by  one  of  those  enemies,  the  defendant  was  prevented 
from  obeying  the  orders  given  It  seems  to  me,  therefore,  that  the  fifth  plea  is  a 
good  answer,  and  therefore  that  the  defendant  is  entitled  to  judgment  thereon.  The 
other  question  turns  upon  the  words  at  the  end  of  the  bill  of  lading,  "and  all  other 
conditions  as  per  charterparty."  If  those  words  mean  that  the  captain  and  his  owner 
are  to  be  bound  by  all  the  conditions  contained  in  the  charterparty  as  if  they  had  been 
repeated  in  the  bill  of  lading,  then  the  contract  is  to  be  read  as  if  it  contained  the 
exceptions  upon  whieh  the  sixth  and  seventh  pleas  are  founded.  But,  if  they  mean, 
paying  freight  and  performing  the  other  conditions  in  the  charterparty  on  the  part  of 
the  freighters  to  be  performed,  it  is  not  an  exception  varying  tbe  contract  contained 

(a)  See  TFeqener  v.  Smith,  1.5  C.  B.  285;  Chappcl  v.  Comfort,  10  C.  B.  (N.  S.)  802  ; 
Can-thron  v.  Trickett,  15  C.  B.  (N.  S.)  754. 
(h)  Wiliams,  J.,  had  gone  to  Chambers. 
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in  the  bill  of  lading,  and  those  pleas  would  be  bad.  If  the  parties  desire  it,  I  shall  be 
prepared  to  give  judgment  upon  that  to-morrow. 

Byles,  J.  I  am  of  the  same  opinion.  The  word  "  enemies "  at  least  includes 
enemies  of  the  carrier,  if  those  are  not  the  parties  to  whom  it  is  specially  directed. 
"  King's  enemies "  means  enemies  of  the  sovereign  of  the  carrier,  whether  that 
sovereign  be  an  Emperor,  a  Queen,  or  a  reigning  Duke.  Le.st  there  [175]  should  be 
any  left  out,  it  is  usual  in  charterparties  to  add  the  words  "  restraints  of  princes  and 
rulers."  These  include  all  eases  of  restraint  or  interruption  by  lawful  authority  ; 
leaving  the  case  of  pirates  to  be  ranked  with  other  dangers  of  the  seas,  within  which, 
according  to  the  authority  of  the  ease  of  Pickenng  v.  Btickhy,  Styles,  132,  it  falls. 
There,  "  Pickering  brought  an  action  of  covenant  upon  a  deed  of  covenants  of  charter- 
part}',  whereby  it  was  covenanted  that  the  defendant,  in  consideration  of  a  certain 
sum  of  money  agreed  to  be  paid  to  the  defendant  for  freight  of  a  ship,  should  make 
such  a  voyage,  and  bear  all  losses  and  damage  which  should  befal  the  ship  or 
merchandises  in  her,  excepting  only  perils  of  the  aea,  and  declares  that  the  defendant  had 
not  performed  his  agreement,  and  for  this  he  brings  his  action.  The  defendant  pleads 
that,  in  the  making  of  his  voyage  upon  the  sea,  the  ship  was  taken  per  quosdam 
ignotos  homines  bellicosos,  whereby  he  was  hindered  in  making  of  the  voyage  accord- 
ing to  his  agreement.  To  this  plea  the  plaintiff  demurs.  The  question  was  that,  in 
regard  that  in  the  charterparty  perils  of  the  seas  were  excepted,  whether  the  taking 
of  the  ship  by  these  unknown  men  of  war  should  be  accompted  a  peril  of  the  sea  or 
not,  according  to  the  meaning  of  merchants.  Twisden,  of  counsel  Math  the  plaintiff, 
held  it  should  not,  and  so  the  plea  was  not  good,  and  that  therefore  the  plaintiff  ought 
to  have  judgment,  and  said  this  was  not  a  danger  of  the  sea,  but  a  danger  upon  the 
sea :  secondly,  he  said  the  party  (it  may  be)  might  have  prevented  it  by  vigilancy  or 
by  making  resistance,  and  so  it  may  be  it  was  his  own  fault  the  ship  was  taken  : 
thirdly,  the  men  of  war  that  took  the  ship  were  peradventure  Englishmen,  and  then 
the  defendant  is  not  to  be  excused,  for  he  may  have  his  remedy  for  what  he  is 
damnified  against  them;  and  cited  .3.3  H.  6,  fo.  1,  and  prayed  judgment  [176]  for  the 
plaintiff.  Hales  (Sir  Matthew  Hale),  of  counsel  for  the  defendant,  held  that  to  be 
taken  and  robbed  by  pirates  is  a  danger  of  the  sea,  even  as  tempestuous  winds  and 
shelfs  and  rocks  are  :  and,  secondly,  to  that  it  is  said  the  pirates  m.iy  be  Englishmen, 
we  are  not  able  to  say  of  what  nation  they  were  and  therefore  our  plea  is  good  in 
that  point  also,  and  prayed  judgment  for  the  defendant.  Roll,  Justice,  said  it  was 
not  well  pleaded  to  say  per  homines  ignotos.  Bacon,  Justice,  said  :  The  defendant 
doth  not  shew  that  he  and  his  ship  was  carried  per  locos  ignotos,  as  he  should  have 
shewn.  But  Roll,  .Justice,  answered  that  it  may  be  the  ship  is  yet  kept  upon  the  sea, 
but  I  suppose  that  pirates  are  perils  of  the  sea  :  and  to  this  purpose  a  certificate  of 
merchants  was  read  in  court,  that  they  were  so  esteemed  amongst  merchants.  Yet 
the  court  desired  to  have  Granly,  the  Master  of  the  Trinitv  House,  and  other 
sufficient  merchants,  to  be  brought  into  court  to  satisfy  the  court  viva  voce  Friday 
next  following.  Judgment  was  given  this  term,  nil  capiat  per  billam,  because  the 
taking  by  pirates  are  accompted  perils  of  the  seas."  The  same  law  is  laid  down  in 
2  Roll.  Abr.  248,  pi.  11,  and  in  Barton  v.  WoUiford,  Comberbach,  .57.  So  that  these 
three  exceptions,  the  act  of  God,  the  King's  enemies,  and  restraints  of  princes,  seem 
to  guard  the  owner  against  all  that  he  need  be  protected  from  by  express  words. 

Keating,  J.  I  am  of  the  same  opinion.  The  exception  evidently  means,  if  I  am 
not  prevented  by  the  acts  of  the  enemies  of  my  sovereign. 

Judgment  for  the  defendant  on  the  fifth  plea. 

Sir  G.  Honyman  having  on  the  following  day  intimated  that  the  parties  were 
desirous  of  having  the  judgment  of  the  court  upon  the  second  point, 

[177]  WiLLES,  J.,  said  :  We  disposed  of  the  first  question  in  this  case  yesterda\' ; 
and  we  now  proceed  to  dispose  of  the  second,  which  is,  whether  the  exception  con- 
tained in  the  bill  of  lading  is  expanded  by  the  exception  in  the  charterparty.  That 
depends  upon  whether  the  words  "  and  other  conditions  as  per  charterparty  "  include 
all  the  stipulations  and  conditions  contained  in  that  instrument,  or  whether  they  are 
not  limited  to  conditions  ejusdem  generis  with  that  previously  mentioned,  viz.  pay- 
ment of  freight, — conditions  to  be  performed  by  the  receiver  of  the  goods.  It  is  a 
mere  question  of  language  and  construction  ;  and  we  think  it  enough  to  say  that  the 
latter  is  the  construction  which  we  put  upon  these  words. 

As  to  the  sixth  plea, — which  alleges  that  the  default  complained  of  was  caused  by 
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the  act  of  eiumics  during  the  voyage,  within  the  true  meaning  of  the  charterparty,— 
that  raises  anotlier  question  of  construotion.  We  think  that  "  enemies  "  there  must 
be  read  as  enemies  of  the  carrier:  and  consequently  upon  that  ground  our  judgment 
should  be  for  the  defendant  upon  the  sixth  plea. 

As  to  the  se\enth  plea,  which  is  foundcil  altogether  upon  the  charterparty,  that  is 
to  say,  upon  the  substance  of  the  charterparty,  the  exception  of  "  resti'aint  of  princes," 
which  is  relied  on  to  justify  the  refusal  to  proceed  to  the  port  ordered, — that  exception 
is  not  to  be  found  in  the  bill  of  lading,  and  therefore  we  give  judgment  for  the 
plaintiffs  on  the  seventh  plea. 

Upo!i  the  whole,  perhaps  the  moi-e  convenient  course  will  be,  to  give  judgment 
for  the  defendant  on  the  fifth  plea,  and  for  the  plaintiffs  on  the  other  two. 

Judgment  accordingly. 

[178]     LiTTEN  V.  Dalton.     May  30th,  1864. 

The  dischaige  of  an  insolvent  debtor  under  the  1  &  2  Vict.  c.  110,  s.  75,  is  no  release 
of  a  debt  created  by  the  payment  of  a  surety,  after  the  discharge,  of  a  bill  the  con- 
sideration for  which  was  inserted  in  the  schedule  as  a  debt  for  money  lent  due  to 
the  payee. 

This  was  an  action  upon  a  bill  of  exchange  for  301.,  drawn  hy  the  plaintiff"  on  the 
l"2th  of  November,  1860,  upon  and  accepted  by  the  defendant,  payable  three  months 
aftei'  date ;  with  a  count  for  money  lent,  money  paid,  and  money  found  due  upon 
accounts  stated. 

The  defendant  pleaded  to  the  first  count, — first,  that  he  did  not  accept  the  bill  as 
alleged, — secondly,  that  the  plaintifT  was  not  at  the  commencement  of  the  suit  the 
holder  of  the  bill, — thirdly,  that,  before  the  acceptance  of  the  said  bill,  and  after  the 
act  of  pailiament  passed,  &c.  (1  &  2  Vict.  c.  110)  commenced  and  came  into  operation, 
and  while  it  was  in  force,  the  defendant,  being  a  prisoner  in  actual  custody  within  the 
walls  of  a  priso'i  in  England  upon  process  for  debt,  duly  petitioned  the  court  for  the 
relief  of  insolvent  debtors  in  England  for  his  discharge  from  such  custody  according 
to  the  provisions  of  the  said  act ;  and  thereupon,  afterwards,  anrl  before  the  discharge 
of  the  defendant  pursuant  to  the  said  act,  and  whilst  the  said  petition  was  pending, 
the  defendant,  in  order  to  induce  one  Healey,  who  then  claimed  to  be  a  creditor  of 
the  defendant,  and  as  such  entitled  to  oppose  his  discharge  under  the  said  act,  to  cease 
from  opposing  and  not  thereafter  to  oppose  the  discharge  of  the  defendant  pursuant 
to  the  said  petition  and  the  said  act  of  parliament,  as  he  had  threatened  to  do,  and  in 
consideration  that  he  would  not  thereafter-  oppose  such  discharge  as  aforesaid,  and  for 
no  other  consideration  whatsoever,  illegally  and  contrary  to  the  form  and  efl'ect  of  the 
statute  in  such  case  made,  at  the  request  of  the  plaintiff  accepted  the  said  bill  for  the 
purpose  and  [179]  upon  the  terms  and  for  the  consideration  aforesaid  ;  and,  except  as 
aforesaid,  there  never  was  any  value  or  consideration  for  the  acceptance  or  payment 
by  the  defendant  of  the  amount  of  the  said  bill,  or  for  the  plaintifl'  holding  the  .same ; 
and  the  plaintifl'  held  and  still  holds  the  said  bill  without  any  value  or  consideration  ; 
and  the  plaintiff'  became  the  maker  and  holder  of  the  said  bill  with  full  knowledge  of 
the  premises, — fourthly,  that  the  defendant  was  duly  discharged  according  to  the  act 
of  parliament  made  in  the  second  year  of  Her  Majesty's  reign,  &c.,  in  that  behalf,  of 
and  from  a  certain  debt  then  due  from  the  defendant,  and  that  the  said  bill  of  exchange 
was  a  new  secui-ity  given  by  the  defendant  to  the  plaintiff  for  the  payment  of  the 
said  debt,  and  without  other  value  or  consideration,  and  that  such  order  remains  in 
force, — fifthly,  never  indebted,  to  the  money  counts.     Issue  thereon. 

The  cause  was  tried  before  Williams,  J  ,  at  the  second  sitting  at  Westminster  in 
Easter  Terra  last.  It  appeared  that,  early  in  the  year  1860,  the  plaintiff  dr-ew  a  bill 
uporr  the  deferrdarrt  for  301.  for  the  accommodatiorr  of  the  latter,  and  to  enable  him  to 
obtain  a  loan  fr-om  one  Healey.  This  bill  was  indorsed  by  the  plaintiff  and  handed  to 
Healey,  but  was  not  paid  at  maturity.  A  rerrewcd  bill  similar-ly  drawn  and  accepted 
was  in  like  manner  dishonoured.  In  September-,  1860,  the  defendant  petitioned  for 
his  discharge  under  the  insolvent  debtor's  act,  and,  in  oi-der  to  induce  Healey  to 
forbear-  fr-om  opposing  his  dischar-ge,  the  defendant  consented  to  accept  the  bill  declared 
on,  dr-awn  by  the  plaintift',  as  befor-e.  No  notice  was  takerr  of  either  bill  in  the  defen- 
dant's scherlule,  rror  did  the  plaintitt''s  name  appear  thereirr :  but  Healey  was  inserted 
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as  a  creditor  thus, — "  Xo.  5  Healey,  butcher,  London  Street,  Tottenham  Court  Road. 
Admitted.  301.  for  money  [180]  lent."  The  defendant  obtained  his  discharge  on  the 
12th  of  December.  And  in  April,  ISGl,  the  plaiutifl'  was  called  upon  by  Healey  and 
paid  the  bill,  by  allowing  it  in  account  between  them. 

Under  the  direction  of  the  learned  judge,  a  verdict  was  found  for  the  plaintift', 
leave  being  reserved  to  the  defendant  to  move  to  enter  a  verdict  for  him  on  the  fourth 
plea  if  the  court  should  be  of  opinion  that  the  evidence  sustained  it. 

John  Lloyd,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly.  He  refcircd  to 
the  91st  section  of  the  1  &  2  Vict.  c.  110,  and  to  the  case  of  Goldsiaid  v.  Hamptm, 
5  C.  B.  (N.  S.)  9i. 

WooUett  and  Baylis,  now  shewed  cause.     An  insolvent's  discharge  is  no  bar  to  the 
action  of  a  surety  who  after  such  discharge  is  called  upon  to  pay,  and  does  pay,  a  debt 
due  before  the  discharge, — even  though  the  plaintiff  be  surety  upon  a  bill  which  is 
inserted  in  the  insolvent's  schedule.     This  was  distinctly  decided  by  this  court  in 
I'mceU  V.  Eason,  S  Bingh.  23,  1   M.  &  Scott,  Gt-.     Tindal,  C.  J.,  there  says:  "We  are 
to  take  the  description  of  the  debts  from  which  the  insolvent  is  to  be  discharged, 
from  the  10th  and  46th  sections  of  the  act  (7  G.  i,  c.  57).     The  10th  section,  which 
authorizes  the  insolvent's  petition,  describes  them  as  'the  demands  of  all  persons  who 
shall  claim  to  be  creditors  of  such  prisoner  at  the  time  of  presenting  such  petition.' 
And  s.  46  authorizes  his  discharge  from  custody  'as  to  the  several  debts  and  sums  of 
money  due  or  claimed  to  be  due  at  the  time  of  tiling  such  prisoner's  petition.'     Then, 
was  the  plaintiff  a  creditor  of  the  defendant  at  the  time  of  presenting  his  petition ! 
There  was  no  debt  as  between  him  and  the  defendant :  the  debt  was  due  from  the 
defendant  to  Bell :  the  [181]  plaintiff'  was  no  more  than  a  surety,  and  consequently 
no  creditor  at  the  time  of  the  discharge.     As  a  confirmation  of  this  view  of  the  subject, 
we  find  that,  in  an  act  passed  the  year  before, — the  Bankrupt  Act,  6  G.  4,  c.   16, — a 
machinery  is  employed  to  relieve  the  bankrupt  from  the  claim  of  a  surety,  for  he  may 
pay  the  debt,  and  stand  in  the  place  of  the  original  creditor.     There  is  no  such  clause 
in  the  present  act ;  from  which  we  may  infer  that  the  legislature  intended  to  discharge 
a  bankrupt  from  such  claims,   but  not  an  insolvent."      [\Yilles,  J.     In   Boyddl   y. 
Chatiipneys,  2  M.  it  W.  433,  it  was  held  that  an  insolvent  debtor  who  inserts  in  his 
schedule  the  name  of  the  holder  of  a  bill  of  exchange  on  which  he  is  liable,  or  gives 
such  other  description  of  it  as  satisfies  the  statute  (7  G.  4,  c.  .57,  s.  46),  is  discharged 
as  to  all  the  parties  to  the  bill  (although  they  are  not  named  in  the  schedule),  and  also 
as  to  the  original  debt  for  which  it  was  a  securiy.]     The  bill  was  not  inserted  in  the 
defendant's  schedule  at  all.     [Willes,  J.  Is  not  this  matter  in  effect  decided  by  Leonard 
V.  Baker,  1-5  M.  &  W.  202  ?     It  was  there  held  that,  under  the  Insolvent  Debtors  Act, 
1  &  2  Vict.  c.  110,  s.  75,  the  prisoner  is  discharged  only  as  to  the  particular  debts  and 
sums  of  money  mentioned  in  his  schedule  to  be  due  from  him  to  his  creditors  named 
therein,  and  not  generally  as  to  all  his  debts  then  due  to  such  creditors.]     Finneij  v. 
Lord  Browidow  Cecil,  1  C.  B.  (N.  S.)  117,  shews  that  reasonable  accuracy  of  description 
must  be  used.     To  a  declaration  by  an  indorsee  of  a  proiiussoiy  note  for  10001.  made  by 
the  defendant,  payable  to  one  John  Lee  Jackson,  the  defendant  pleaded  his  discharge 
under  the  1  A;  2  Vict.  c.  110.     The  entry  in  the  defendant's  schedule  by  which  it  was 
sought  to  support  this  plea  was, — "James  Lee  Jackson,  of,  &c.,  lOoOl.,  the  amount  of 
my  bond  given  by  me  to  this  creditor  for  7251.  money  lent,"  &c.     The  [182]  name  of 
the  plaintift",  who  claimed  as  indorsee  of  the  note,  did  not  appear  in  the  schedule  at  all. 
It  was  held  that  this  was  not  a  sufficient  description  of  the  debt  to  sustain  the  plea. 
Beck  v.  Beverly,  1 1   M.  &  W.  S45,  is  also  a  very  strong  case.     It  was  there  held  that 
the  discharge  of  an  insolvent  debtor  from  a  debt  in  respect  of  which  he  accepted  a  bill 
of  exchange,  is  no  discharge  as  to  the  bill  in  the  hands  of  a  third  person,  unless  the 
holder's  name  is  inserted  in  the  schedule,  or  it  be  stated  therein  that  he  is  unknown, 
pursuant  to  the  statute  1  &  2  Vict,  c    110,  s.  75.     The  6t)th,  71st,  and  7.5th  sections  of 
the  act  were  also  referred  to. 

John  Lloyd,  in  support  of  his  rule,  submitted  that  the  bill  having  been  given  to 
induce  Healey  to  forbear  to  oppose  the  defendant's  discharge,  was  illegal  in  its  inception, 
and  could  not  be  enforced,  in  whose  hands  soever  it  might  be  (a). 

Erle,  C.  J.  The  plaintift'  having  paid  the  bill  after  the  defendant's  discharge,  in 
satisfaction  of  his  own  liability  thereon,  the  fourth  plea  is  no  answer.     As  between 

(a)  See  Chiy  v.  Bay,  post,  p.  188. 
C.  P.  xxii.— 3* 
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Litteii  and  Diiltoii,  there  was  uo  debt,  until  the  former  was  called  upon  iis  surety  to 
pay  the  bill.  The  plaintiff's  claim,  therefore,  could  not  be  comprised  in  the  schedule, 
and  conse(iuentiy  the  defendant  is  not  discharged  from  it. 

The  rest  of  the  court  concurring. 

Rule  discharged. 

[183]    Thomas  v.  Hunt.    June  25th,  1»64. 

[Referred  to,  Badische  AniUn  vnd  Soda  Fahrik  v.  hhr,  [1906]  1  Ch.  610; 

[1906]  2  Ch.  443.] 

A  licence  to  A.  to  manufacture  a  patent  article  is  an  authority  to  his  vendees  to  vend 
it  without  the  consent  of  the  patentee. 

This  was  an  action  for  the  alleged  infringement  of  a  patent. 

The  declaration  stated  that  the  plaintiff  was  the  first  and  true  inventor  of  a  certain 
new  manufacture,  that  is  to  say,  of  impiovements  in  the  manufacture  of  soap ;  and 
thereupon  Her  Majesty  Queen  Victoria,  by  letters-patent  duly  sealed  in  that  behalf, 
to  wit,  under  the  great  seal  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
granted  the  said  plaintiff,  his  executors,  administrators,  and  assigns,  the  sole  privilege 
to  make,  use,  exercise,  and  vend  the  said  invention  within  England  for  the  term  of 
fourteen  years  from  the  .5lh  day  of  November,  1S.55,  subject  to  a  condition  that  the 
said  plaintiff  should  within  six  calendar  months  next  after-  the  date  of  the  said  letters- 
patent  Ciiuse  to  be  filed  in  the  great  seal  patent  otiice  an  instrument  in  writing  under 
his  hand  and  seal  particularly  describing  and  ascertaining  the  nature  of  the  said 
invention  and  in  what  manner  the  same  was  to  be  performed  ;  that  the  said  plaintiff 
did  within  the  time  prescribed  fulfil  the  said  condition  ;  and  that  the  defendant  during 
the  said  term  did  infringe  the  said  patent-right :  And  the  plaintiff  claimed  10001., 
as  also  a  writ  of  injunction  to  restrain  the  defendant  from  the  repetition  and  con- 
tiimance  of  the  said  injury,  and  the  committal  of  any  injury  of  the  like  kind  by 
the  defendant  relating  to  the  said  patent-right :  And  the  plaintiff  also  prayed  that 
account  might  be  kept  and  taken  of  all  the  moneys  which  had  been  or  which 
during  the  pendency  of  this  suit  might  be  had  and  received  or  obtained  by  the  defen- 
dant by  the  infringement  of  the  said  patent-right,  and  of  the  loss  which  the  plaintift' 
[184]  had  sustained  or  might  sustain  by  reason  thereof ;  and  that  the  defendant  might 
be  by  the  court  here  ordered  and  compelled  to  pay  the  amount  of  all  such  monej'S  had 
or  received  or  obtained  by  the  defendant  or  lost  by  the  plaintiff,  as  damages,  to  the 
plaintiff;  and  that  the  plaintiff  might  have  such  other  and  further  relief  as  the  court 
might  order  and  adjudge  in  that  behalf. 

Eighth  plea, — that  the  alleged  infringement  in  the  declaration  mentioned  was  the 
sale  by  the  defendant  of  certain  soap  manufactured  by  Lewis  Cowan  &  Sons  and  George 
Hearn,  and  bought  by  the  defendant  from  the  said  Lewis  Cowan  &  Sons  and  George 
Hearn  under  and  after  certain  agreements  had  been  made  and  entered  into  between 
the  said  Lewis  Cowan  &  Sons  and  the  plaintiff  and  the  .said  George  Hearn  and  the 
plaintiff,  respectively,  whereby  it  was  respectively  agreed  that  the  plaintiff'  shoukl 
permit  the  said  Lewis  Cowan  &  Sons  and  the  said  George  Hearn  to  use  the  said 
invention  and  combination  in  the  manufacture  of  soap,  and  respectively  to  have,  enjoy, 
and  sell  the  said  soap  so  manufactured  as  aforesaid  for  their  own  use  and  benefit 
absoluteh%  and  that  the  said  Lewis  Cowan  &  Sons  and  George  Hearn  should  pay  to 
the  plaintift'  a  royalty  on  all  soap  so  manufactured  by  them  respectively  as  aforesaid  ; 
and  that  the  said  Lewis  Cowan  ifc  Sons  and  the  said  George  Hearn  respectively  paid 
the  said  royalty  to  the  plaintift'  in  respect  of  the  said  soap  in  the  earlier  part  of  this 
plea  mentioned,  and  did  everything  to  entitle  them  respectively  to  sell  the  said  soap ; 
and  that  afterwards,  in  due  course  of  business,  the  said  Lewis  Cowan  &  Sons  and 
the  said  George  Hearn  sold  the  said  soap  to  the  defendant  for  large  sums  of  money, 
and  the  defendant  afterwards  re-sold  the  said  soap,  which  was  the  infringement  in  the 
declaration  mentioned. 

To  this  plea  the  plaintiff  demurred,  the  ground  of  [185]  demurrer  stated  in  the 
margin  being,  "  that  the  plea  is  no  sufficient  answer  to  the  action,  and  that  the  re-sale 
of  the  patent  article  by  the  defendant  without  the  licence  of  the  patentee  is  an  infringe- 
ment of  the  patent."     Joinder. 
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Webster,  in  support  of  the  demurrer  (a)'.  The  plea  in  this  case  raises  substantially 
the  same  question  as  was  raised  in  IFalton  v.  Lavater,  8  C.  B.  fX.  S.)  162,  where  it 
was  held  that  a  sale  in  this  country  of  a  patent  article  imported  from  abroad  is  a 
"user"  of  the  invention  within  the  prohibition  of  the  letters-patent.  The  question 
there,  as  here,  was,  whether  a  sale  simpliciter  was  an  infringement.  As  to  this, 
Erie,  C.  J.,  says, — p.  1 85, — "  It  was  contended  for  the  defendant  that  there  had  been 
no  infringement,  because  the  defendant  had  only  sold  the  articles  in  question,  and 
that  the  mere  sa!e  of  articles  imported  from  abroad  is  not  an  infringement  of  the 
patent,  though  the  making  of  them  would  be.  I  have  attentively  listened  to  the 
arguments  of  counsel  derived  from  the  old  statute  and  the  language  of  the  grant. 
The  words  in  the  Statute  of  James  are,  '  working  or  making '  In  the  granting  part 
of  the  letter.s-patent  the  words  are,  '  make,  use,  exercise,  and  vend,'  and  in  the 
prohibitory  part  'make,  use,  or  put  in  practice.'  All  these  words  are  susceptible  of 
some  of  the  constructions  which  have  been  contended  for :  but  it  appears  to  me  to  be 
clearly  the  intention  of  the  Crown  in  granting  letters-patent  for  a  new  invention,  to 
prohibit  and  prevent  third  persons  from  using  the  patent  article  for  the  purpose  of 
profit  by  selling.  The  object  is,  to  give  to  the  inventor  the  profit  of  his  invention  ; 
and  the  most  effectual  way  of  defeating  that  [186]  object  would  be  the  permitting 
others  to  derive  from  the  sale  of  the  patent  article  the  profit  which  it  was  intended 
to  secure  to  the  patentee.  It  seems  to  me,  therefore,  that  proof  that  a  party  has  sold 
the  patent  article,  without  proof  of  his  having  made  it  or  procured  it  to  be  made, 
would  be  good  evidence  to  warrant  a  jury  in  finding  that  he  has  been  guilty  of  an 
infringement.  As  to  the  circumstance  of  the  goods  having  been  imported  from 
abioad,  I  should  say  that,  if  this  were  simpl}'  the  case  of  an  importation,  without  any 
proof  of  knowledge  on  the  part  of  the  importer  that  the  article  imported  was  a 
patented  aiticle,  the  mere  sale  would  be  sufficient  to  charge  him.  But  it  is  unneces- 
sary to  lay  that  down  here  ;  foi-,  the  defendant  acted  with  full  knowledge  :  he  has  not 
imported  goods  bv  hazard  which  have  been  made  by  another  manufacturer  ;  but  he 
has  imported  articles  with  his  own  name  stamped  on  them  as  the  maker,  which  he 
well  knew  to  be  a  violation  of  the  patent.  Being  himself  the  patentee  (a)-,  and  having 
the  privilege  of  manufacturing  the  article  in  France,  and  the  articles  having  been 
imported  by  him  from  France,  and  bearing  his  name,  it  is  clear  to  my  mind  that  the 
jury  would  have  been  warranted  in  coming  to  the  conclusion  that  the  defendant 
manufactured  them  in  France  for  the  purpose  of  importing  and  selling  them  in  this 
country,  in  violation  of  the  English  patent."  Keating,  J.,  expressed  himself  in  similar 
terms.  And  Byles,  J.,  said  :  "  As  to  the  selling  the  patent  articles  not  being  an 
infringement, — I  will  not  say  a  word  as  to  the  principle  :  but,  upon  authority,  the 
matter  stands  thus  :  there  is  no  authority  to  shew  that  it  is  not,  and  there  are  two 
distinct  authorities  to  shew  that  it  is ;  for,  in  the  case  of  Minter  v.  IViUiams,  4  Ad.  & 
E.  2-51,  .5  X.  &  M.  647,  1  Webster's  P.  C.  135,  every  one  of  the  learned  judges  [187] 
gave  his  judgment  upon  the  ground  that  exposing  for  sale  was  not  selling,  which 
leads  one  to  the  inference,  as  clearly  as  if  it  had  been  expressed  in  words  that,  in 
their  opinions,  a  vending  or  selling  of  the  patented  article  is  an  infringement  of  the 
patent "  {af.  [Williams,  J.  Suppose  that,  after  having  bought  the  soap  manufactured 
by  Messi's.  Cowan  &  Son  and  Mr.  Hearn,  the  defendant  had  died,  what  were  his 
executors  to  do  with  it!  It  might  constitute  the  entire  assets.]  That  might  present 
a  difficulty.  [Keating,  .T.  How  is  the  manufacturer  to  have  the  full  benefit  of  his 
licence,  unless  his  vendees  could  sell  again  ?]  The  court  cannot  hold  that  the  vendee 
may  resell,  without  overruling  the  case  of  IValton  v  Lavater.  [Williams,  J.  Does 
not  the  licence  to  mannfacture  and  sell  necessarily  include  all  the  privileges  a  vendee 
can  have, — one  of  which  is  that  of  selling  again  ?     How  can  there  be  a  doubt?] 

Aston,  contra  (i),  was  not  called  upon. 

(a)'  The  point  marked  for  argument  on  the  part  of  the  plaintiff  was  as  follows  : — 
"  That  the  licence  to  certain  persons  to  manufacture  soap,  is  no  authority  to  the 

defenilant  to  vend  such  soap  without  the  consent  of  the  plaintiff". 
((()-  The  plaintiff  was  the  assignee  of  the  English  patent. 
{iiY  The  other  authority  alluded  to  was  the  dictum  of  Tindal  C.  J.,  in  Gibson  v. 

Brand,  1  Webster's  P  C.  630. 

(//)  The  points  intended  to  be  urged  on  the  part  of  the  defendant  were  as  follows  : — 
"  1.  That  an  article  manufactured  under  a  licence  from  the  owner  of  a  patent,  and  in 


76  CLAY    V.    RAY  17  C  B.  (N.  S.)  188. 

Williams,  J.  The  defendant  is  clearly  entitled  to  [188]  judgment  on  this 
dcniuri-er.  The  vendee  of  the  licensee  has  all  the  privileges  of  a  vendee,  including 
that  of  selling  again.  The  very  object  of  the  licence  would  l)e  frustrated  if  this  were 
not  so. 

The  rest  of  the  court  concurring, 

Judgment  for  the  defendant. 

Clay  v.  Kay.     May  27th,  1864. 

A.,  being  about  to  compound  with  his  creditors,  in  order  to  induce  B.  (one  of  them) 
to  execute  the  deed,  without  the  knowledge  of  the  other  creditors  gave  him  two 
promissory  notes  for  2.51.  each  beyond  the  amount  of  the  compo.sition.  Upon  the 
first  of  these  becoming  due  it  was  dishonoured,  and  an  action  was  brought  upon  it, 
and  judgment  ol>tained  and  execution  issued.  C,  who  was  a  party  to  the  notes, 
in  consideration  of  A.'s  forbearing  to  enforce  the  judgment,  gave  him  a  guarantie 
for  the  amount  of  the  judgment  and  the  out-standing  note  ;  and  thereupon  the  two 
notes  were  given  up  : — Held,  tliat  the  guarantie  was  tainted  with  the  original  fraud, 
and  therefore  could  not  be  enforced,  notwithstanding  part  of  the  consideration  for 
it  was  the  giving  up  a  judgment  in  an  action  in  which  the  illegality  might  have 
been  but  was  not  pleaded. 

This  was  an  action  upon  a  guarantie.  The  cause  was  tried  before  Willes,  ■).,  at 
the  sittings  in  London  after  last  Hilary  Term.  The  facts  which  appeared  in  evidence 
were  as  follows  : — 

The  son  of  the  defendant  having  proposed  a  composition  with  his  creditors,  of 
whom  the  plaintiff  was  one,  in  order  to  induce  the  plaintiti'  to  execute  the  deed,  two 
notes,  for  "-'.dI.  each,  to  which  the  defendant  was  a  party,  were  handed  to  him  without 
the  knowledge  of  the  other  creditors.  The  first  of  these  notes  being  dishonoured,  an 
action  was  brought  upon  it,  and  a  judgment  obtained,  and  execution  issued.  In  order 
to  induce  the  plaintifi'  to  consent  to  a  stay  of  proceedings  upon  that  judgment,  a  bill 
of  exchange  for  491.  was  given  to  the  plaintifi'  (to  which  the  defendant  was  no  party), 
and  a  guarantie  (joint  and  several)  by  the  defendant  and  [189]  the  son  ;  and  the  two 
notes  were  given  up.     The  guarantie  made  no  mention  of  the  judgment. 

On  the  pai't  of  the  defendant,  it  was  submitted  that  the  plaintifi'  could  not  recover, 
the  transaction  in  it«  inception  being  tainted  with  illegality. 

For  the  plaintifi'  it  was  insisted  that  the  giving  up  of  the  judgment  was  a  good 
consideration  for  the  guarantie,  however  illegal  the  transaction  out  of  which  the 
judgment  arose  might  be. 

The  learned  judge  directed  a  verdict  to  be  entered  for  the  plaintifi',  reserving  to 
the  defendant  leave  to  move,  if  the  court  should  be  of  opinion  that  the  guarantie  was 
under  the  circumstances  void  and  incapable  of  being  enforeetl. 

Petersdorfi',  Serjt.,  in  Easter  Term  last,  obtained  a  lule  nisi  accordingly. 

J.  Brown  now  shewed  cause.  The  considei'ation  for  the  guarantie  was  the  giving 
up  the  judgment.  [Byles,  J.  And  in  part  the  giving  up  of  an  illegal  note  which  has 
never  been  turned  into  a  judgment.]  Does  that  make  the  guarantie  void?  The 
original  notes  were  obligations  of  honour,  which  could  not  be  enforced  in  a  court  of 
law.  [Byles,  J.  How  obligations  of  honour?  The  transaction  was  contrary  to  the 
policy  of  the  law  ;  the  notes  were  void  for  fraud.  Williams,  J.  Suppose  a  judgment 
security  were  given  to  induce  a  creditor  to  sign  a  composition-deed,  would  not  that  be 
void?)  Possibly  it  would.  Here,  the  defendant  not  having  availed  himself  of  the 
illegality  as  an  answer  to  the  action  upon  the  first  note,  it  is  too  late  to  set  it  up  now  : 

respect  of  which  a  royalty  has  been  paid  to  the  owner  of  a  patent,  may  be  freely  sold 
and  re-sold  by  all  the  world  ; 

"2.  That  otherwise  the  owner  of  a  patent  would  be  paid  many  times  over  in 
respect  of  the  same  article  manufactured  under  a  licence  from  the  owner  of  the  patent : 

"3.  That  the  price  of  the  article  is  increased  by  the  royalty  paid  in  the  first 
instance  by  the  licensee  ;  and  therefore  the  defendant,  who  paid  such  increased  price 
to  the  licensee,  has  virtually  paid  the  royalty  foi'  the  article  : 

"4.  That  the  licence  given  to  the  licensees  to  manufacture,  enjoy,  and  sell,  includes 
a  licence  to  purchasers  from  the  licensees  to  re-sell  the  article  purchased  b}'  them." 
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see  the  notes  to  Uwlerhill  v.  Devereux,  2  Wras.  Saiiiid.  72  dd.  citing  Bai/lia  v.  Hayward, 
4  Ad.  &  E.  256,  5  N.  &  M.  613,  Bmdlei/  v.  Urquhurt,  11  M.  &  W.  456,  and  Bindlei/  v. 
£//vf,  11  M.  &  W.  432.  [Byles,  J.  [190]  Those  were  ca.ses  where  ii  rule  of  law  gave 
the  pai'ty  a  defence  :  this  is  an  illegal  thing.]  No  case  is  to  he  found  e.stabli.shing  the 
distinction.  The  rule  is  universal.  Transit  in  rem  judicatam.  This  is  not  illegality 
in  the  strict  sense  of  the  term  :  it  has,  no  doubt,  been  held  that  these  transactions  are 
contrary  to  the  policy  of  the  law.  The  cases,  beginning  with  Cucksliott  v.  Bennett, 
2  T.  R.  763,  are  too  numerous  to  admit  of  that  being  now  questioned  [Willes,  J. 
The  cases  have  gone  so  far  as  to  hold  that,  where  the  money  has  been  paid,  it  may  be 
recovered  back:  Smith  v.  Cuff,  6  M.  &  8elw.  160.  It  was  urged  there  that  the  parties 
were  in  pai'i  delicto.  But  Lord  Ellenborough  said:  "This  is  not  a  case  of  par 
delictum ;  it  is  oppre.ssion  on  one  side,  and  submission  on  the  other :  it  never  can  be 
predicated  as  par  delictum,  when  one  holds  the  rod  and  the  other  bows  to  it.  There 
was  an  inequality  of  situation  between  these  two  parties  :  one  was  ci-editor  ;  the  other 
debtor,  who  was  driven  to  comply  with  the  terms  which  the  former  chose  to  enforce. 
And,  is  there  any  case  where  money  having  been  obtained  extorsively  and  by  oppres- 
sion, and  in  fi-aud  of  the  party's  own  act  as  it  regards  the  other  creditors,  it  has  been 
held  that  it  may  not  be  recovered  back  1  On  the  contrary,  I  believe  it  has  been 
uniformly  decided  that  an  action  lies."]  In  JVilson  v.  Ray,  10  Ad.  &  E.  82, 
2  r.  \:  D.  253,  the  plaintift'  being  about  to  compound  with  his  creditors,  the  defendant, 
a  creditor,  refused  to  subscribe  the  deed,  unless  he  were  paid  in  full.  The  plaintift",  to 
obtain  his  signature,  gave  a  bill  payable  to  the  defendant's  agent  for  the  difterence 
between  20s.  in  the  pound  and  8s.,  the  proportion  compounded  for.  The  defendant 
then  signed  the  deed.  The  plaintift"  did  not  honour  the  bill  when  due  :  Ijut,  on  a 
subsequent  application,  he  paid  it,  some  months  after  the  dishonour,  by  two  instal- 
ments, to  the  payee,  and  the  defendant  received  the  [191]  money.  The  other 
creditors  were  paid  according  to  the  deed.  It  was  held  that  the  plaintift"  could  not 
recover  back  the  amount  paid  to  the  defendant  above  8s.  in  the  pound  ;  foi'  that  the 
transaction  had  been  closed  by  a  voluntary  payment  with  full  knowledge  of  the  facts, 
and  ought  not  to  be  re-opened  ;  and  that  it  made  no  difference  that  the  sura  in 
question  had  not  been  recovered  by  action.  Lord  Denman,  in  deliveiing  the  judgment 
of  the  court,  there  said, — after  referring  to  Turner  v.  Hoole,  Dowl.  &  E.  N.  P.  C.  27, — 
"  Lord  Tenterden  considered  that  case,  as  I  on  the  trial  considered  this  case,  to  be 
decided  by  the  principle  clearly  laid  down  in  Cockshotl  v.  Bennett,  2  T.  R.  763,  often 
recognized,  and  never  impeached  :  but  he  was  not  reminded  of  another  principle  of  at 
least  equal  importance,  which  was  established  in  Marriott  v.  Hampton,  7  T.  K.  269,  that 
what  a  party  recovers  from  another  by  legal  process,  without  fraud,  the  loser  shall 
never  recover  back  by  virtue  of  any  facts  which  could  have  availed  him  in  the  formei- 
proceeding.  Money  so  recovered  was  not  received  to  the  plaintift''s  use :  it  was 
received  to  the  use  of  the  successful  party,  by  authority  of  law.  If  any  error  was 
committed  in  the  former  proceeding,  still  the  plaintift"  is  estopped  from  proving  it  after 
failing  to  do  so  at  that  time.  If  this  were  otherwise,  the  rights  of  parties  could  never 
be  finally  settled  by  the  most  solemn  proceeding;  and  verdicts  and  judgments  might 
be  rendered  nugatory  by  evidence  which,  if  produced  at  the  proper  season,  might  have 
received  a  complete  answer."  His  lordship  subsequently  adds, — "  I  am  reminded  by 
my  Brother  Patteson,  that,  in  the  present  case,  no  action  was  brought  on  the  bills  in 
question,  but  they  were  voluntarily  paid  after  they  became  due.  /  thinh  the  same 
principle  applies."  [Byles,  J.  In  yilkinsoii  v.  Denbi/,  6  Hurlst.  efe  X.  778,  the  plaintiff, 
being  is  embarrassed  circumstances,  oft'ered  his  creditors  a  [192]  composition  of  5s.  in 
the  pound.  The  defendant,  a  creditor,  i-efused  to  accept  it,  unless  the  plaintift"  paid 
him  501.  and  gave  him  a  bill  of  exchange  for  1081.  The  other  creditors  would  not 
accept  the  composition  if  the  defendant  did  not.  The  plaintift"  paid  the  defendant  the 
501.,  and  gave  him  the  bill  of  exchange,  and  the  defendant  then  executed  the  composi- 
tion-deed. The  majority  of  the  court  of  Exchequer  held  (Martin,  B.,  dissenting),  that 
the  plaintift"  might  recover  back  the  money  as  money  received  to  his  use.  And  the 
decision  was  affirmed  by  the  Exchequer  Chamber  :  7  Hurlst.  &  N.  934  ;  Cockburn,  C.  J., 
saying, — "Where  a  debtor  oft"ers  liis  creditors  a  composition,  whereby  tht^y  are  all  to 
receive  the  same  proportionate  amount  in  lespect  of  their  debts,  it  is  contrary  to  the 
policy  of  the  law  to  allow  him  to  pui'chase  the  consent  of  one  creditor  by  payment  of  his 
del)t  in  full.  It  is  .said  that  both  parties  ar-e  in  pai'i  delicto  It  is  true  that  both  ar-e  in 
delicto,  because  the  act  is  a  fraud  iipun  the  other  creditors  :  but  it  is  irot  par  delictum, 
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because  the  one  has  the  power  to  dictate,  the  other  no  alternative  l)ut  to  submit."] 
That  case  does  not  necessarily  coiiHict  with  JfiLicm  v.  A'av.  Suppose,  iu.stcad  of 
signing  the  guarantie,  the  defendant  had  paid  the  money  ;  could  lie  have  recovered  it 
back?  [Erie,  C.  .1.  PerhaiJS  not;  but  the  question  now  before  us  is  whcthei-  an 
iiction  can  be  maintained  upon  that  promise.]  This  is  not  an  illegality  in  the  ordinary 
sense  of  the  term  :  for,  an  illegality  cannot  be  waived  :  see  the  judgment  of  Parke,  B., 
in  Slevcn.'^an  v.  Nnvnlmiii,  1.3  C.  B.  28."),  .'502.  Here,  the  defendant  cho.se  to  waive  the 
illegality,  by  not  availing  himself  of  it  in  the  action  upon  the  note.  [Erie,  C.  J.  The 
fraud  is  upon  the  general  body  of  the  creditors  ;  and  there  is  no  sign  of  waiver  by 
them.]     Took  v.  I'uck,  4  Bingh.  224,  12  J.  B.  Moore,  435,  was  also  cited. 

[193]  Pctersdorft',  Serjt,  in  support  of  his  rule,  referred  to  Geere  v.  Mace,  33  Law  J., 
E.vch.  50,  2  Hurlst  iV  Colt.  339.  There,  the  defendant  being  indebted  to  the  plaintiff 
and  other  creditors,  in  order  to  induce  the  plaintiff  to  accept  a  composition,  agreed  to 
pa}'  him  an  additional  compensation,  which  was  secuied  by  a  bill  of  exchange  drawn 
by  the  plaintifl"  upon  and  accepted  by  the  defendant's  brothei-.  The  bill  being 
dishonoured,  and  the  plaintili'  having  threatened  legal  proceedings,  the  defendant 
by  indenture  assigned  to  the  plaintiff  a  jjolicy  of  assurance  as  a  .security  for  pay- 
ment of  the  bill  :  and  it  was  held  that  the  indenture  was  tainted  with  the  illegality 
of  the  original  transaction,  and  therefore  could  not  be  enforced.  Bramwell,  B.,  there 
says :  "  It  seems  to  me,  both  in  reason  and  on  the  authority  of  Fisher  v.  Bridges, 
3  Ellis  &  B.  6t2,  that  oui'  judgment  ought  to  be  for  the  defendant.  As  to  whether 
the  defendant  is  in  a  better  or  worse  position  than  if  the  original  debt  had  been  due 
from  another  person,  I  express  no  opinion.  It  is  sufficient  to  say  that  he  executed 
the  indenture  to  sccuie  the  payment  of  an  illegal  debt,  and,  as  that  debt  could  not  be 
enforced,  neither  can  the  security  be  enforced." 

Per  Curiam  (stopping  Petersdorft").     The  rule  must  be  absolute. 

Rule  absolute. 


[194]     Fish  r.  Kelly.     May  25th,  1864. 

1.  An  attorney  is  not  liable  to  an  action  for  negligence  at  the  suit  of  one  between 
whom  and  himself  the  relation  of  attorney  and  client  does  not  exist  for  giving,  in 
answer  to  a  casual  inquiry,  erroneous  information  as  to  the  contents  of  a  deed. — 
2.  A.,  B.,  &  G.  were  employed  in  a  manufacture  in  which  secrecy  was  essential; 
and,  to  insure  their  fidelity,  they  were  required  to  execute  deeds  under  which  a 
portion  of  their  wages  was  to  be  invested  in  the  name  of  a  trustee,  with  a  stipulation 
for  determining  the  engagement  on  giving  two  months'  notice,  at  the  expiration  of 
which,  ill  the  cases  of  B.  &  C,  the  money  so  invested  was  to  be  paid  over  to  them, 
but,  in  the  case  of  A.,  the  deed  was  so  framed  as  to  make  it  payable  only  to  /«'<>•  executors 
Ufffii  his  death.  D.,  the  attorney  for  the  employers,  being  upon  the  premises,  was 
asked  by  A.  if  he  would  receive  his  money  if  he  gave  notice  to  quit  the  service ; 
whereupon  I),  (not  recollecting  that  A.'s  deed  differed  in  this  respect  from  those  of 
B.  Si  C,  though  he  himself  drew  them  all,  and  had  them  in  his  custody,)  answered 
in  the  affirmative.  Upon  receiving  this  information,  A.  gave  notice,  but  afterwards 
discovered  that  the  money  invested  for  him  could  only  be  paid  to  his  executors  :  — 
Held,  that  A.  could  not  maintain  an  action  for  the  loss  and  disappointment  sustained 
by  him  in  consequence  of  his  acting  upon  this  mistake  on  the  part  of  D. 

This  was  an  action  against  an  attorney  for  alleged  negligence  in  giving  mistaken 
advice  to  one  not  a  client. 

The  declaration  stated  that,  before  and  at  the  time  of  the  making  of  the  promise 
by  the  defendant  theieinafter  mentioned,  the  plaintift'  was  employed  as  a  workman  at 
a  certain  large  salary,  under  a  certain  deed  l)earing  date  the  1st  of  June,  1854,  and 
made  between  one  John  Weston  of  the  one  part,  and  the  plaintiff  of  the  other  part, 
toMch  said  deed  hud  been  prepared  by  the  defendant,  and  still  continued  in  his  care  and 
custody;  and  the  plaintiff,  being  desirous  of  ascertaining  the  provisions  and  legal 
effect  of  the  said  deed,  and  his  rights  thereunder,  and  particulaily  whether,  in  the 
event  of  his  giving  notice  according  to  the  provisions  of  the  said  deed  of  his  inten- 
tion to  leave  his  said  employment,  he  would  be  entitled  by  the  terms  of  the  said 
deed  to  receive  a  certain  large  sum  of  money  therein  mentioned  ;  and  the  defendant. 
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then  being  an  attorney  and  solicitor,  undertook  to  inform,  counsel,  and  advise  him 
upon  his  rights  aforesaid  ;  and  thereupon  it  became  and  was  the  duty  of  the  defendant 
to  use  due  care  and  skill  in  so  counselling  and  advising  the  plaintiff :  yet  the  defendant 
did  not  use  due  and  proper  care  and  skill  in  informing,  counselling,  and  advising  the 
plaintiff,  but,  on  the  contrary  thereof,  he  so  carelessly,  negligently,  and  unskilfully 
advised  and  [195]  counselled  the  plaintiff,  whereby  [that  thereby  !]  the  plaintiff  was 
induced  to  and  did  give  such  notice  as  aforesaid,  and  the  said  employment  was  thereby 
determined,  and  the  plaintiff  had  to  leave  and  did  leave  the  said  employment  in  pursu- 
ance of  the  said  notice,  and  then,  trusting  to  the  said  information,  counsel,  and  advice, 
unsuccessfully  applied  for  payment  of  the  said  reserved  fund,  and  lost  the  great  benefits 
and  advantages  that  would  have  accrued  to  him  by  the  said  deed,  and  which  he  might 
and  woukl  have  enjoyed  except  for  the  said  negligence  and  unskilfulness  of  the  defen- 
dant :  Claim,  5001. 

The  defendant  pleaded, — first,  that  he  did  not  promise  as  alleged, — secondly,  a 
denial  that  he  carelessly,  negligently,  or  un.skilfnlly  advised  and  counselled  the  plaintiff, 
as  alleged.     Issue  thereon. 

The  cause  was  tried  before  Williams,  J.,  at  the  sittings  in  London  after  last  Hilary 
Term.  The  facts  which  appeared  in  evidence  were  as  follows  : — In  the  year  18.54,  the 
plaintiff'  was  engaged  by  one  Weston,  who  was  acting  as  manager  for  the  trustees  under 
an  order  of  the  court  of  Chancery  of  the  business  of  the  late  firm  of  Day  &  Martin, 
blacking  manufacturers  in  High  Holborn,  to  assist  in  the  mainifacture,  together  with 
two  others  named  Gill  and  Brisley  ;  these  three  being  alone  entrusted  with  the  secret 
of  the  component  parts  and  proportions  of  the  article.  Shortly  after  he  entered  the 
service,  viz.  on  the  1st  of  June,  1854,  the  plaintiff  executed  a  deed  of  that  date,  which 
purported  to  be  made  between  John  Weston,  "  manager  of  the  trade  of  Charles  Day, 
Esij.,  deceased,"  of  the  one  part,  and  the  plaintiff  of  the  other  part.  This  deed  recited 
that  "  the  said  Charles  Day  lately  carried  on  the  business  of  a  blacking-manufacturer 
at  and  in  the  premises  No.  97  High  Holborn,  and  was  possessed  of  and  manufactured 
and  prepared  blacking  according  to  a  va-[196]  luable  recipe  for  the  making  and  prepar- 
ing blacking,  the  knowledge  of  which  was  confined  to  him  the  said  Charles  Day,  and 
the  blacking  before  and  at  the  time  of  executing  those  presents  made  and  prepared  in 
and  for  the  purposes  of  the  trade  in  those  presents  mentioned  was  made  according  to 
the  .said  recipe."  It  then  recited  the  death  of  Charles  Day,  the  proof  of  his  will,  the 
institution  of  the  suit,  and  the  appointment  of  Weston  as  manager :  it  then  went  on 
to  recite  that,  "in  obedience  to  an  order  bearing  date  the  3rd  of  May,  1854,  made  in 
the  said  cause,  the  said  John  Weston  engaged  and  retained  [the  plaintift']  as  and  to  be 
a  workman  in  the  service  and  employ  of  the  said  John  Weston  as  such  manager  as 
aforesaid,  on  the  terms  thereinafter  mentioned  ;  that,  for  the  purpose  of  teaching  [the 
plaintift'J  how  to  do  and  thereby  enabling  him  to  do  the  work  by  him  to  be  done  in 
the  said  sei'vice  and  employ  of  the  said  John  Weston,  it  would  be  necessary  that  the 
said  John  Weston  should  disclose  to  and  intrust  him  with,  and  he  would  thereby 
unavoidably  learn  and  become  acquainted  with,  the  said  recipe  and  the  secret  art  or 
mystery  of  making  and  preparing  blacking  from  and  according  to  such  recipe,  and  the 
manner  in  which  the  same  was  then  made  and  prepared  in  and  for  the  purposes  of 
the  said  trade  ;  that  it  had  been  agreed  by  and  between  the  said  John  Weston 
and  [the  plaintiff"]  that,  in  order  to  secure  the  due  performance  by  [the  plaintiff']  of 
the  covenants  and  agreements  therein  contained  and  by  him  to  be  performed,  and 
the  faithful  discharge  of  his  duty  as  such  workman  as  therein  mentioned  so  long 
as  he  should  be  in  the  said  service  and  employ  of  the  said  John  Weston,  the 
yearly  sum  of  501 ,  part  of  the  wages  agreed  to  be  paid  to  him  as  thereinafter 
mentioned,  should  be  retained  by  the  said  John  Weston,  and  invested  by  him,  by 
[197]  way  of  indemnity,  in  the  manner  and  for  the  time  therein  mentioned,  and  that 
[the  plaintiff]  should  execute  and  give  to  [the  executors  of  Day]  his  bond,"  &c.  The 
deed  then  witnessed  that  the  .said  John  Weston  thereby,  for  himself,  his  heirs,  executors, 
and  administrators,  covenanted  with  [the  plaintift'],  his  executors  and  administrators 
(amongst  other  things),  as  follows, — that,  so  long  as  [the  plaintiff]  should  be  employed 
as  a  workman  in  the  said  trade,  and  should  faithfully  perform  and  discharge  his  duty 
as  such  workman,  he  the  said  John  Weston  would  pay  or  cause  to  be  paid  to  [the 
plaintiff']  the  weekly  wages  of  21.,  and  would  make  the  first  of  such  weekly  payments 
on  the  3rd  of  June,  1854,  and  also  would  on  the  3rd  of  June  in  each  and  every  of  the 
first  ten  vears  of  the  employment  of  [the  plaintirt]  as  a  workman  in  the  said  trade, 
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invest  for  the  benefit  of  [the  plaintiff'],  in  such  manner  um<1  upon  such  terms  as  therein 
in  that  behalf  mentioned,  tiie  further  wages  or  salary  of  501.  of  like  lawful  money,  and 
would  make  the  first  of  such  instalments  on  the  3rd  of  June,  1855,  and  also  would, 
on  the  3rd  of  June  in  each  and  every  year  after  the  expiration  of  the  said   first  ten 
years,  for  so  lon^'  time  thereafter  as  [the  plaintift"]  should  be  employed  as  a  workman 
in   the  said  trade,   pay   or   cause  to  be  paid  unto  [the  plaintiff']    the   further  wages 
or  salary  of  5Ul.,  and  would  make  the  first  of  such  payments  on  the  3rd  of  June, 
1865  :  and,  in  case  [the  plaintili']  should  happen  to  die,  or,  after  due  and  proper  notice 
of  his  intention  so  to  do,  witlulraw  from  such  employment  as  afoi'csaid  on  any  day 
except  the  3rd  of  June,  then  and  in  any  such  case  the  said  John  Weston  should  and 
would,  in  such  mannei'  and  upon  sucli  terms  as  therein  in  that  behalf  mentioned, 
invest  a  part  of  the  sum  of  501.  which  should  bear  the  same  proportion  to  the  whole 
of  that  sum  as  the  pei-iod  which  should  have  elapsed  be-[198]-tween  the  time  of  [the 
plaintitl')  so  dying  or  withdrawing  and  the  last  preceding  3rd  of  June  should  bear  to 
the  whole  year  :  And  it  was  thereby  mutually  agreed  and  declared  that,  in  case  either 
of  the  pai't'ies  thereto  should  be  desirous  of  determining  the  said  service  and  employ- 
ment of  [the  plaintift'],  such  party  should  give  to  the  other  of  them  two  calendar 
months'  notice,  &c.     And  the  [plaintift']  did  thereby,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  with  the  said  John  Weston,  his  executors,  administrators, 
and  assigns,  that  he  [the  plaintitl']  should  not  nor  would  at  any  time  thereafter  directly 
or  indirectly  divulge  or  make  know^n  to  any  person  or  persons  whomsoever,  either 
wholly  or  in  part  the  said  recipe,  or  any  other  recipe  for  the  making  and  preparing  of 
blacking,  or  the  secret  art  or  mystery  of  making  or  preparing  blacking  from   and 
according  to  the  said  recipe,  or  any  other  recipe,  or  otlierwise  howsoever  ;  and  that 
[the  plaintift'],  whilst  he  should  continue  in  the  said  service  and  employ  of  the  said 
John  Weston,  would  not,  except  in  the  performance  of  his  work  and  duty  as  a  servant 
or  workman  in  such  service  and  employ,  make  or  prepare,  or  join  or  be  concerned  or 
interested  in  making  or  preparing  lilacking  in  any  manner  whatsoever,  or  according  to 
any  recipe  whatsoever  for  sale  on  account  of  any  person  or  persons  whatsoever ;  and 
that,  for  seven  years  after  the  [plaintift']  should  liave  ceased  to  be  in  the  service  of 
the  said  John  Weston  as  such  manager  of  the  said  trade  as  afoi'csaid,  or  of  the 
manager  for  the  time  being  of  the  said  trade,  [the  plaintift']  would  not  within  twenty 
miles  from  the  said  premises,  No.  97   High  Ilolhorn  aforesaid,  make  or  prepare,  or 
cause  to  be  made  or  prepared,  or  be  in  any  way  concerned  or  interested  in  making  or 
preparing  according  to  any  recipe  whatsoever,  or  in  any  manner  whatsoevei-,  blacking 
for  sale,  [199]  and  would  not  within  such  seven  years  as  aforesaid  or  within  such 
distance  of  twenty  miles  aforesaid,  set  up  or  carry  on,  or  be  iti  any  way  concerned  or 
interested  in  setting  up  oi-  carrying  on  the  trade  or  business  of  selling  blacking  :  Penalty 
for  breach  10001.  :  Covenant  for  investment  of  the  501.  a  year  in  the  3   per  cent, 
annuities  in  the  name  of  Weston  upon  trust,  "in  case  the  said  [plaintift']  shall  pei'foi'm 
and  observe  the  several  covenants  and  agreements  herein  contained,  and  by  him  to  be 
performed  and  observed,  and  shall  faithfully  and  efficiently  discharge  and  perform 
his  duty  as  such  workman  as  aforesaid,  and  also  all  the  duties  incident  to  the  employ- 
ment as  such  workman  as  aforesaid,  then,  from  and  immcdialdy  after  the  decease  nf  the 
faiil  \j)}aintiff\,  to  pay  and  transfer  the  aggi'cgate  amount  of  the  sever'al  shares  and 
amounts  of  the  said  stock  or  fund  which  at  the  time  of  such  decease  shall  have  been 
purchased  and  in\'ested  according  to  these  presents  in  that  behalf,  unto  the  executms, 
administrator n,  w  assigns  of  [the  'plaintiff]  as  soon  as  conveniently  may  be  after  such  his 
decease ;  and,  in  the  meantime,  and  subject   as   aforesaid,  upon    trust  to  pay  the 
dividends  of  the  aggregate  amount  from  time  to  time  of  the  shares  and  amounts  of 
the  .said  stock  or  fund  which  shall  have  been  purchased  and  invested  as  aforesaid,  as 
the  same  dividends  shall  from  time  to  time  accrue  and  be  received,  unto  [the  plaintift'] 
or  his  assigns,  for  his  and  their  own  use  :  but,  in  case  [the  plaintift']  shall  fail  in  the 
oliservance  or  performance  of  any  of  the  covenants  or  agreements  herein  confcdned  and 
by  him  to  be  observed  or  performed,  or  shall  not  properly  or  faithfully  discharge  and 
perform  either  his  duty  as  such  workman  as  aforesaid  or  the  duties  incident  to  his  .said 
employment  as  such  w-orkman  as  aforesaid,  or  any  of  them,  then  upon  trust  and  to 
the  intent  and  purpose  that  the  said  John  Weston,  his  [200]  executors  or  adminis- 
trators, shall  and  may  sell  and  dispo.se  of  any  such  aggregate  amount  as  aforesaid  of 
such  shares   and   amounts  as  in  that  behalf  aforesaid,  or  a  sufficient  part  thereof, 
and  out  of  the  proceeds  upon  any  such  sale,  or,  without  any  such  sale,  out  of  the 
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(livirlcnrls  of  any  such  aggregate  amount  as  aforesaid,  if  sufficient  in  tfiat  behalf, 
pay  and  make  good  any  loss  or  damage  which  may  accrue,  arise,  or  happen  in  or  to 
the  said  ti-ade  or  the  said  testator's  estate  or  otherwise  howsoever,  by  reason  or  in 
consequence  of  any  such  breach  of  covenant,  failure,  neglect,  default,  or  misconduct 
aforesaid  of  [the  plaintiff],  and  shall  pay  the  balance  or  surplus  (if  any)  which  shall 
remain  after  satisfying  or  making  good  such  loss  or  damage  as  aforesaid  unto  [the 
plaintifl'],  his  executors,  admiimtrators,  m  assigns ;  it  being  the  true  intent  and  meaning 
of  these  presents  that  the  amounts  of  the  said  stock  or  fund  which  shall  at  any  time 
hereafter  be  invested  under  and  according  to  these  presents  shall  be  and  remain  vested 
in  and  under  the  control  of  the  said  John  Weston,  his  executors  or  administrators,  so 
lone/ (IS  [the  jihnntiff]  shall  lire,  as  an  indemnity  against  and  as  a  fund  out  of  and  by 
means  of  which  full  and  ample  compensation  and  amends  may  be  made  for  and  in 
respect  of  any  such  loss  or  damage  as  aforesaid." 

Indorsed  upon  the  deed  was  the  following  memorandum  : — 

"  IJai/  V.  Croft. 

"By  an  order  dated  9th  June,  1854,  and  made  in  this  cause,  it  was  ordered  that, 
notwithstanding  the  order  bearing  date  the  3rd  of  May,  1 854,  and  the  agreement  or 
arrangement  therein  referred  to,  the  within-named  John  Weston,  the  manager  of  the 
within-mentioned  testator's  trade,  should  be  at  liberty  to  pay  to  the  within-named 
William  Fish  the  sum  of  501.  an-[201]-naally  after  he  should  have  been  t«n  years  in  his 
the  said  John  Weston's  service  as  manager  of  the  said  trade  of  the  said  testator,  such 
ten  years  to  be  computed  from  the  day  of  the  date  of  this  agreement,  and  when  the 
said  John  Weston  should  also  have  deducted  the  sum  of  5001.  due  to  him  and  invested 
the  same  in  Bank  -i  per  cent,  annuities  in  his  the  said  John  Weston's  own  name,  or 
until  the  further  order  of  this  court." 

The  plaintiff'  and  the  other  two  workmen,  Gill  and  Brisley,  continued  in  the  service 
of  the  firm  down  to  the  time  of  the  death  of  John  Weston,  the  manager,  which  took 
place  on  the  9th  of  March,  1863.  The  plaintiff'  had  duly  received  all  dividends 
accruing  under  the  deed  ;  and  at  the  death  of  Weston  the  sum  invested  in  his  name 
in  trust  for  the  plaintiff  was  4291.  19s. 

The  defendant  was  the  solicitor  to  the  trustees  of  Day's  estate ;  and,  being  upon 
the  premises  shortly  after  Weston's  death,  he  inquired  of  the  plaintiff.  Gill,  and  Brisley, 
whether  they  were  willing  to  continue  in  the  service  of  the  firm  under  the  new 
manager,  telling  them  that  in  that  case  the  deduction  and  investment  would  be  made 
as  theretofore.  Upon  their  inquiring  whether,  in  the  event  of  their  giving  notice  to 
leave,  they  could  have  the  moneys  invested  transferred  to  them,  he  answered  them 
all  in  the  affirmative.  The  plaintiff.  Gill,  and  Brisley  thereupon  gave  notice,  and,  at 
the  expiration  of  the  two  months,  quitted  the  service,  and  Gill  and  Bi'isley  received 
their  money  :  but  it  was  then  discovered  that  the  plaintifl's  deed  differed  from  those 
executed  by  the  other  two,  and  that  the  accumulations  in  his  case  were  payable  only 
to  his  executors  after  his  death, — a  circumstance  which  the  defendant  had  forgotten  when 
he  gave  the  answers  he  did,  although  all  the  three  documents  had  been  prepared  by 
himself. 

[202]  On  the  part  of  the  defendant  it  wa.s  submitted  that  he  was  not  responsible 
for  the  mistake,  there  being  no  relation  of  attorney  and  client  between  him  and  the 
plaintiff  whence  any  contract  or  duty  could  lie  implied,  and  there  being  no  suggestion 
that  his  answer  to  the  plaintift"s  inquiry  had  not  been  bona  fide. 

For  the  plaintiff  it  was  insisted  that,  to  render  an  attorney'  responsible  for  negli- 
gence and  want  of  skill,  it  was  not  necessary  that  the  strict  relation  of  attorney  and 
client  should  have  subsisted  between  the  parties  :  but  that,  having  undertaken  to 
answer  the  plaintiff's  inquiry,  though  acting  gratuitously,  the  defendant  was  bound  to 
see  that  the  information  he  gave  was  correct,  the  more  especially  as  he  had  the  means 
of  .so  doing  in  his  own  hands  at  the  time. 

The  learned  judge  directed  a  nonsuit,  reserving  leave  to  the  plaintiff  to  move  to 
enter  a  verdict  for  him  if  the  court  should  be  of  opinion  that  the  action  could  be 
maintained,  and  for  such  amount  as  the  court  should  think  fit. 

Powell,  Q.  0.  (with  whom  was  Morgan  Lloyd),  now  moved  accordingly.  There 
was  clear  evidence  of  negligence ;  and,  to  render  the  defendant  liable  for  that,  it  was 
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not  necessary  that  there  should  have  been  .in  actual  retainer  for  reward  ('()'. 
[Williams,  J.  There  is  no  pretence  for  saying  that  there  was  any  retainer.  The  only 
question  i.s,  was  there  any  duty?  The  defendant  was  at  the  premises  in  his  capacity 
of  attorney  for  the  trustees  ;  and,  a  (piestion  l)eing  put  to  him  liy  [203]  the  ])laintiff 
as  to  the  etlect  of  the  deed  of  the  1st  of  .lune,  18.o4,  ho  by  accident  gave  him 
erroneous  information.]  The  defendant  had  the  means  of  knowing  the  contents  of 
the  deed.  He  was  the  attesting-witness  ;  and  his  name  was  indorsed  upon  it  as  the 
attorney  by  whom  it  was  prepared  :  and  he  had  the  custody  of  it.  [Byles,  J.  What 
obligation  was  he  under  to  the  plaintifl'?]  The  .same  degree  of  obligation  at  least  as 
the  law  casts  upon  every  gratuitous  bailee  («)'•'.  In  Sliiulls  v.  Blacklmnie,  1  H.  Bl.  158, 
A.,  a  general  merchant,  undertook  voluntarily  and  without  reward  to  enter  a  parcel 
of  goods  of  B.,  together  with  a  parcel  of  his  own  of  the  same  sort,  at  the  Custom 
House,  for  exportation,  but  made  the  entry  under  a  wrong  denomination,  whereby 
both  parcels  were  seized.  It  was  held  that  A., —having  taken  the  same  care  of  the 
goods  of  B.  as  of  /»'<  ou-n,  not  ha\'ing  received  any  reward,  and  not  hehuj  of  a  profcs-'iion 
or  employment  lehkh  necestmrUy  implied  i^kiU  in  what  he  had  vndertalrn, — was  not  liable 
to  an  action  for  the  loss  occasioned  to  B.  Heath,  J.,  there  says  :  "  If  a  man  applies  to 
a  sui'geon  to  attend  him  in  a  disorder,  for  a  reward,  and  the  surgeon  treats  him 
improperly,  there  is  gross  negligence,  and  the  surgeon  is  liable  to  an  action  (A)'.  The 
surgeon  would  also  be  liable  for  .such  negligence  if  he  undertook  gratis  to  attend  a 
sick  pei'son,  liecauxe  his  situation  implies  skill  in  surgery.  But,  if  the  patient  applies  to  a 
man  of  a  different  employment  or  occupation,  for  his  gratuitous  assistance,  who  either 
does  not  exert  all  his  skill,  or  administers  improper  remedies,  to  the  best  of  his  ability, 
such  person  is  not  liable."  [Krle,  C.  J.  The  surgeon  holds  out  a  certain  profession 
of  skill,  and  that  he  will  do  his  duty  in  exercising  it.]  So,  the  [204]  attorney's 
position  implies  a  icasonable  amount  of  skill  in  his  profession, — especially  in  reading 
and  understanding  the  meaning  of  a  legal  document  prepared  by  himself.  The 
defendant  hei'e  was  not  bound  to  answer  the  plaintiff's  inquiiy.  He  might  have 
declined  to  do  so,  or  he  might  have  demanded  a  fee.  His  duty  was  not  the  less 
to  give  correct  information  because  he  gave  it  gratuitously.  [Byles,  J.  Would  the 
defendant  under  the  circumstances  be  liable  in  an  action  ex  contractu  1]  It  is  sub- 
mitted that  there  would  be  an  implied  contract :  and,  if  necessary,  the  court  may 
amend  the  declaiation.  Lord  Loughborough,  in  the  case  already  referred  to,  says : 
"  I  agree  with  Sir  W.  Jones  (aV  that,  where  a  bailee  undertakes  to  perform  a  gratuitous 
act,  from  which  the  bailor  alone  is  to  receive  benefit,  there  the  bailee  is  only  liable  for 
gross  negligence  :  but,  if  a  man  gratuitously  undertakes  to  do  a  thing  to  the  best  of 
his  skill,  when  his  situation  or  profession  is  such  as  to  impily  skill,  an  omission  of  that  skill 
is  imputable  to  him  as  gross  negligence."  The  .same  principle  is  laid  down  in  Jl'ihon 
V.  Brett,  11  M.  &  AV.  1 13,  where  it  was  held  that  a  peison  who  rides  a  horse  gratuit- 
ously at  the  owner's  request,  for  the  purpose  of  shewing  him  for  sale,  is  bound,  in 
doing  so,  to  use  such  skill  as  he  actually  po.ssesses  :  and,  if  proved  to  be  a  per.son  con- 
versant with  and  skilled  in  horses,  he  is  equally  liable  with  a  borrower  (/')2  for  injury 
done  to  the  horse  while  ridden  by  him. 

Erle,  C.  J.  I  am  of  opinion  that  there  ought  to  be  no  rule  in  this  case.  The 
action  is  brought  by  the  plaintiff,  a  workman,  against  the  defendant,  an  attorney,  for 
having  misinformed  him  as  to  the  legal  effect  of  a  certain  deed  which  regulated  the 
terms  of  the  [205]  engagement  of  the  former  with  the  firm  by  whom  he  was  employed  ; 
in  consequence  of  which  the  plaintiff  was  induced  to  give  notice  to  determine  such 
employment,  and  was  disappointed  in  his  expectation  of  receiving  certain  moneys 
which  had  been  invested  for  his  benefit  under  that  deed  The  evidence  upon  which 
the  plaintiff  relies  to  fix  the  defendant  with  lialnlity,  is,  that  the  defendant,  being  the 
attorney  who  prepared  the  deed,  and  having  it  in  his  custody  as  solicitor  for  the 

(ay  See  Marshall  v.  The  York,  Newcastle,  ami  Berwick  Railway  Company,  11  C.  B.  655. 

\A  here  it*is  stated  that  the  defendant  was  retained  as  an  attorney,  a  reward  need 
not  be  alleged  ;  "for,  the  court  will  take  judicial  notice  that  he  will  not  act  without 
reward  :"  Bourn  v.  Biggies,  2  Chitt.  R.  311. 

{a)-  See  Ranneherg  v.  The  Falkland  Islands  Company,  ante,  p.  1. 

(/))!  Scare  \.  Prentice,  8  East,  348. 

(a)'  Jones  on  Bailments,  120. 

{hf  Sec  Burnard,  App.,  Haggis,  Resp.,  14  C.  B  (N.  S.)  45. 
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plaintiff's  employers,  upon  being  asked  for  gratuitous  information  as  to  whether,  in 
the  event  of  the  plaintiff's  giving  the  notice  which  he  contemplated,  the  money  invested 
as  above  mentioned  would  be  payable  to  him,  assured  him  that  it  would ;  and  that, 
the  notice  having  been  given,  when  the  deed  was  looked  at,  it  was  found  that  the 
money  only  became  payable  to  the  plaintiff's  represenfcitives  upon  his  death.  If  the 
defendant  is  liable  at  all,  it  must  be  either  in  respect  of  the  breach  of  some  contract 
express  or  implied,  or  of  some  legal  duty.  The  bare  statement  of  the  facts  shews 
that  there  was  no  contract.  The  plaintiff,  meeting  the  defendant  casually  at  the 
premises  of  his  employers,  asked  him  a  question,  which  the  defendant,  without  any 
intention  to  mislead,  inadvertently  answered  incorrectly.  There  was  no  relation 
between  the  parties  from  which  any  contract  could  be  implied.  Then,  was  there  any 
duty  which  the  defendant  owed  the  plaintiff  from  the  breach  of  which  any  liability 
could  arise  1  I  am  unable  to  find  any  relation  between  the  parties  from  which  a  duty 
could  arise.  The  defendant  stood  in  the  capacity  of  solicitor  to  the  trustees  of  Mr. 
Day's  estate.  The  defendant  was  a  workman  in  their  employ.  They  did  not, 
therefore,  stand  in  such  a  relation  towards  each  other  as  to  make  it  any  part  of  the 
defendant's  duty  to  give  professional  advice  to  the  plaintiff.  He  was  applied  to 
because  it  was  thought  [206]  that  he  was  in  a  position  to  be  likely  to  give  the 
required  information.  If  Weston  had  been  living,  in  all  probability  the  inquiry  would 
have  been  addressed  to  him.  Under  the  circumstances,  I  do  not  think  the  defendant 
can  be  held  responsible  for  the  representation  he  made,  unless  it  could  be  shewn  that 
at  the  time  he  made  it  he  knew  it  to  be  false.  That,  however,  is  not  suggested. 
The  defendant  was  mistaken  in  supposing  that  the  terms  of  the  plaintiff's  deed  were 
similar  to  those  of  the  deeds  which  had  been  executed  by  the  two  fellow-workmen  of 
the  plaintiff.  In  the  case  of  bailments,  the  relative  rights  and  duties  of  the  bailor 
and  bailee  are  well  defined  by  the  law.  So,  in  the  case  of  one  who  holds  out  a  certain 
profession,  the  law  supposes  him  to  be  of  competent  skill,  and  he  is  responsible  for 
any  failure  in  that  respect,  as  is  put  by  Heath,  J.,  in  Shiells  v.  BlarMunie,  1  H.  Bl. 
158.  From  the  holding  out,  the  law  implies  a  contract  or  a  duty  to  exert  competent 
and  reasonable  skill.  So,  in  the  case  of  a  common  carrier ;  he  undertakes  safely  to 
carry  goods  intrusted  to  him,  subject  to  certain  well-known  exceptions.  In  these 
cases  a  duty  often  arises  beyond  the  contract  which  the  law  implies.  But  I  am  unable 
to  perceive  anv  duty  arising  out  of  the  casual  conversation  here.  The  defendant 
happened  to  be  an  attorney.  He  was  not  attorney  for  the  plaintiff:  nor  was  he 
applied  to  in  that  capacity.     For  the  mere  mistake  he  is  not  liable. 

"Wii.LiAlis,  J  ,  and  WiLLE.s,  J.,  concurred. 

Byles,  J.  I  entirely  agree  with  all  that  has  fallen  from  my  Lord.  There  was  no 
duty  and  no  contract  express  or  implied.  In  the  case  of  a  bailment,  the  intrusting 
the  bailee  with  the  chattel  is  treated  as  a  consideration.  So,  in  the  case  of  the 
surgeon,  the  patient  [207]  submits  himself  to  the  knife  in  reliance  upon  the  public 
profession  which  the  practitioner  holds  out.  This  was  not  a  mistake  by  an  attorney 
in  advising  a  client  upon  a  question  of  law  ;  but  a  mistake  upon  a  matter  of  fact.  If 
this  sort  of  action  could  be  maintained,  it  would  be  extremely  hazardous  for  an 
attorney  to  venture  to  give  an  opinion  upon  any  point  of  law  in  the  course  of  a 
journey  b\'  railway. 

Kule  refused. 


Xayi.or  and  Another  v.  Mortimore.    June  24th,  18fi4. 

1.  M.,  a  trader,  on  the  31st  of  August,  1860,  petitioned  the  court  of  Bankruptcy  for 
protection  under  the  illth  section  of  the  Bankrupt  Law  Consolidation  Act,  1849, 
and  a  sitting  was  fluly  appointed  pursuant  to  ss.  "21.3,  215,  and  a  proposal  for  com- 
promise made  by  the  debtor  pursuant  to  s.  214. — The  first  sitting,  which  was  held 
on  the  26th  of  September,  1860,  was  adjourned  to  the  4th  of  October,  and  there 
was  a  further  adjournment  to  the  25th  of  October,  when  the  commissioner,  on  the 
application  of  the  plaintiffs'  solicitors,  adjudged  M.  a  bankrupt,  and  adjourned  his 
petition  and  all  further  proceedings  thereunder  into  the  public  court.  M.  appealed 
against  this  decision,  and  on  the  31st  of  Januai-y,  1861,  the  Lords  Justices  reversed 
it,  and  remitted  the  case  to  the  commissioner  for  further  consideration.  The  com- 
mis.sioner  thereupon  ordered  the  first  sitting  under  the  petition  to  be  adjourned  to 
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the  13th  of  March,  1861,  and  that  any  fnrther  modification  of  the  proposal  be  made 
and  filed  ten  days  liefore  the  day  so  a])pointed.  On  the  28th  of  February,  M. 
accordingh-  filed  a  modified  proposal  to  pay  his  creditors  a  composition  of  10s.  in 
the  pound,  by  four  instalments,— the  first,  of  4s.  in  the  pound,  to  be  paid  in  ca.sh 
within  seven  daijs  aft«r  confirmation  by  the  court  of  anj'  resolution  agreed  to  by  the 
creditors, — the  second,  of  2s.  in  the  pound,  on  the  1st  of  June,  18fil, — the  third,  of 
2s.  in  the  pound,  on  the  1st  of  December,  1861, — and  the  fourth,  of  2s.  in  the 
pound,  on  the  1st  of  March,  1862  ;  the  three  last  instalments  to  be  secured  by  the 
promissory  notes  of  M.,  and  to  be  guaranteed  by  A.  and  B.  by  their  bond  to  the 
official  assignee  as  trustee  for  the  creditors  ;  and  the  promissoi-y  notes  to  lie  ready 
for  delivery  to  the  creditors  respectively  uitlmi  ten  dai/s  after  such  modified  proposal 
should  have  been  agreed  to  and  confirmed. — At  the  meeting  of  tlie  1.3th  of  March, 
1861,  the  modified  proposal  was  assented  to  by  the  required  number  of  creditors 
who  had  proved,  and  a  sitting  appointed  for  the  3rd  of  April,  for  its  confirma- 
tion.— On  the  8th  of  March,  1862,  —  the  arrangement  having  been  completely 
carried  out  by  the  payment  of  all  the  instalments, — M.  obtained  from  the  court 
of  Bankruptcy  a  certificate  pursuant  to  the  221st  section  of  the  Bankrupt  Law 
Consolidation  Act,  1849: — Held,  that  the  certificate  was  not  conclusive;  but  that 
it  was  competent  to  a  creditor  to  shew  that  the  airangement  had  not  been  duly 
carried  into  cft'ect  and  the  creditors  satisfied. — 2.  Many  of  the  creditors  wei-e  paid 
the  full  amount  of  the  composition  at  once  in  cash,  but  some  of  them  not  strictly 
within  the  seven  days  limited  by  the  modified  proposal :  all  the  rest  of  the  creditoivs 
(except  the  plaintift's,  to  whom  the  cash  and  promissory  notes  were  duly  tendered, 
but  who  refused  to  receive  them,)  were  paid  the  first  instalment  in  cash,  and 
received  the  notes  for  the  other  instalments  in  due  course  : — Held,  that  it  was  not 
competent  to  the  plaintifl's  to  object  to  the  mode  in  which  the  arrangement  had 
been  carried  out  quoad  the  other  creditors. — 3.  The  condition  of  the  bond  contained 
a  stipulation  by  which  it  was  to  be  void  if  the  promissory  notes  should  be  ready  for 
delivery  to  the  creditors  within  the  period  limited,  and  if  the  second,  third,  and 
fourth  instalments  of  the  composition  should  be  duly  paid,  or  "if  before  any  default 
should  be  made  in  payment  of  the  .said  instalments  or  any  of  them,  or  any  part 
thei'cof,  M.  should  be  adjudged  a  Imnkrupt  in  respect  of  any  debt  proved  or 
provable  under  the  said  petition  so  filed  by  him  as  aforesaid  : " — Held,  that  the 
introduction  of  the  latter  stipulation  did  not  vitiate  the  bond. — 4.  Certai))  of  M.'s 
creditors  were  public  unincorporated  companies  and  banking  companies  incoi'porated 
under  the  7  G.  4,  c.  46,  or  the  7  iV  8  Vict.  c.  113.  These  creditors  were  represented 
at  the  meetings,  arid  assented  to  the  resolution,  by  a  person  who  acted  for  them 
under  powers  of  attorney  (not  under  seal)  respectively  executed  by  their  managers, 
secretiiries,  or  public  oificets,  respectively,  who  did  not  appear  to  be  authorized 
uiuler  steal  to  grant  such  powei-s  of  attorney,  or  otherwise  than  by  virtue  of  their 
being  such  managers,  &c.  ;  but  the  respective  banks  which  they  represented  had 
ratified  their  acts  by  receiving  the  composition  : — Held,  that  the  assents  were 
properly  given,  and  that,  at  all  events,  it  did  not  lie  in  the  mouths  of  the  plaintifl's 
to  make  the  objection. — 5.  Held  also,  that  the  proceedings  were  properly  contiiuied 
by  the  commissioner  after  the  petition  had  been  remitted  to  him  by  the  Lords 
Justices. — 6.  The  plaintifl's  (who  were  the  holders  of  three  bills  of  exchange 
accepted  b}^  M.  amounting  to  33141.  19s.),  for  the  purpose  of  putting  themselves 
ill  a  position  to  oppose  the  petition,  at  the  first  sitting,  on  the  26th  of  September, 
1860,  proved  their  debt.  On  the  7th  of  March,  1861,  they  commenced  actions 
against  M.  upon  these  bills,  and  obtained  judgments  in  those  actions  respectively 
on  the  2.1th  of  March  and  4th  of  April,  1861  :  and  on  the  25th  of  April,  1861,  they 
brought  an  action  upon  those  judgments  : — Held,  that  the  ceitificate,  being  a  bar 
to  the  original  del>ts,  was  equally  a  bar  to  the  action  upon  the  judgments. 

This  action  was  lirought  on  the  2.5th  of  April,  1861,  to  recover  34251.  7s  lOd., 
being  the  amount  of  two  judgments  recovered  by  the  plaimifFs  against  the  defendant, 
and  interest  thereon. 

[208]  The  cause  came  on  for  trial  at  the  sittings  in  London  after  Michaelmas 
Term,  1862,  Ijefoie  \\'illes,  J.,  when  an  order  of  nisi  prius  was  made,  by  consent,  that 
a  verdict  should  be  entered  for  the  defendant  on  all  the  issues,  but  subject  to  a 
special  case  for  the  opinion  of  the  court  as  regards  the  issues  raised  by  and  arising  out 
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of  the  first,  fifth,  sixth,  seventh,  eighth,  and  ninth  replications ;  and  that  the  court 
should  have  power  lo  draw  all  inferences  of  fact,  and  should  be  at  libert}'  to  amend 
the  pleadings  in  such  manner  and  upon  such  terms  as  they  might  think  necessary  or 
advisable,  to  determine  the  real  questions  at  issue  between  the  parties,  and  to  decide 
how  the  verdict  and  judgment  should  be  enteied  up  on  the  issues  raised  by  and 
arising  out  of  the  first,  fifth,  sixth,  seventh,  eighth,  and  ninth  replications ;  and  that, 
in  the  event  of  judgment  being  given  for  the  plaintiffs  upon  the  whole  record,  the 
court  should  say  for  what  sum  it  was  to  be  entered  up. 

[209]  1.  The  plaintift's,  John  Nay  lor  and  George  Arkle,  are  bankers  carrying  on 
business  at  Liverpool  under  the  style  or  firm  of  Leylands  &  BuUen. 

2.  The  defendant  was  a  tanner  in  an  extensive  way  of  business  at  Andover,  in 
Hampshire. 

3.  The  action  was  commenced  on  the  25th  of  April,  1861,  and  was  brought  to 
recover  the  amount  of  two  judgments  recovered  by  the  plaintift's  against  the  defendant 
in  the  court  of  Common  Pleas, — one  judgment  being  dated  on  the  2.5th  of  March,  1S61, 
for  11581.  15s.  9d.  (which  included  41.  for  costs  of  suit),  and  the  other  judgment  being 
dated  the  4th  of  April,  1861,  for  22571.  9s.  6d.  (which  included  61.  Gs.  for  costs  of 
suit),  making  a  total  of  .34161.  5s.  3d.,  together  with  interest  thereon  at  41.  per  cent, 
from  the  date  of  the  respective  judgments. 

4.  The  action  in  which  the  judgment  of  March  25th,  1861,  was  recovered  was 
brought  by  the  plaintiffs  on  the  Vth  of  March,  1861,  under  the  Bill  of  Exchange  Act, 
upon  a  bill  of  exchange  dated  June  23rd,  1860,  for  11321.  14s.  7d.,  drawn  by  Streat- 
field,  Lawrence,  &  Co.,  upon  the  defendant,  payable  to  the  drawers'  order  four  months 
after  date,  accepted  by  the  defendant,  and  indorsed  by  the  drawei's  to  Lawrence, 
Mortimore,  &  Co.,  and  by  them  to  the  plaintift's.  The  defendant  did  not  appear  to 
this  action,  and  judgment  was  obtained  for  default  of  appearance. 

5.  The  action  in  which  the  judgment  of  the  4th  of  April,  1861,  was  obtained  was 
l)i'0ught  by  the  plaintift's  on  the  7th  of  March,  1861,  against  the  defendant  as  acceptor 
of  two  bills  of  exchange  for  the  sums  of  9551.  7s.  7d.  and  12211.  4s.  Id.,  respectively 
dated  April  14th,  1860,  and  March  10th,  1860,  drawn  by  Lawrence,  Mortimore,  &  Co., 
upon  the  defendant,  payalile  to  the  drawers'  order  at  four  months  after  date,  accepted 
by  the  defendant,  and  indorsed  by  the  drawers  [210]  to  the  plaintiffs.  The  defendant 
appeared  to  this  action,  but  suft'ered  judgment  to  go  by  default. 

6.  Before  the  commencement  of  either  of  the  said  actions,  and  while  the  plaintift's 
were  holders  of  the  .said  bills  of  exchange,  namely,  on  the  2nd  of  July,  1860,  the 
defendant  stopped  payment;  and,  on  the  31st  of  August,  1860,  the  defendant  pre- 
sented a  petition  to  the  court  of  Bankruptcy  for  the  London  district,  under  the  211tli 
section  of  the  12  &  13  Vict.  c.  106. 

7.  The  planitift's  impeach,  ys  will  be  hereafter  seen,  the  regularity  and  validity 
of  some  of  the  proceedings  under  this  petition  :  but  the  defendant,  who  has  obtained 
the  certificate  hereinafter  mentioned,  contends,  amongst  other  things,  that  the  said 
certificate  under  section  221  is  conclusive  as  to  all  steps  in  the  proceedings  antecedent 
to  the  obtaining  thereof,  and  as  to  the  regularity  and  validity  of  such  proceedings. 

8.  On  the  31st  of  August,  1860,  one  of  the  commissioners  of  the  said  court  of 
Bankruptcy  acting  in  the  matter  of  the  petition,  made  the  usual  order  for  protecting 
the  defendant  from  process  till  the  26th  of  September,  1860,  and  appointed  a  private 
sitting  for  the  said  26th  of  September,  1860,  for  the  proof  of  debts,  and  for  the  purpose 
of  obtaining  the  assent  of  three-fifths  in  number  and  value  of  the  creditors  who  should 
have  proved  debts  to  the  amount  of  101.  to  a  proposal  for  the  future  payment  or  foi' 
the  compromise  of  the  debts  and  engagements  of  the  defendant,  or  to  a  modification 
thereof,  as  required  by  the  said  act,  and  appointed  G.  J.  Graham,  an  official  assignee, 
to  act  in  the  matter  of  such  petition. 

9.  On  the  13th  of  September,  1860,  the  defendant  filed  his  accounts  in  the  court 
of  Bankruptcy,  wherein  it  appeared  that  his  liabilities  amounted  to  96,8421.  os  lOd., 
and  his  assets  to  55,8701.  Os.  4d.  He  also  then  filed  :i  proposal  to  pay  his  creditors  a 
composition  of  lis.  in  the  pound. 

[211]  10.  At  the  first  sitting  under  the  petition,  holden  on  the  said  2()th  of 
September,  1860,  of  which  meeting  the  plaintift's  had  due  notice,  the  plaintift's,  for 
the  purpose  of  enabling  them  to  oppose  the  said  petition,  proved  their  del)t  against 
the  defendant  on  the  said  three  bills  of  exchange,  amounting  together  to  33141  19s., 
including  expenses.     By  the  practice  of  the  Bankruptcy  court,  a  creditor  who  has 
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not  proved  his  debt  is  not  entitled  to  oppose  the  petition  or  the  proceedings  under 
the  same. 

11.  At  the  meeting  of  the  2Gth  of  .Sei)tember,  1^<(jU,  a  large  proportion  of  the 
creditors  of  the  dcfciiflant  proved  their  del)ts.  At  the  same  meeting  the  above- 
mentioned  proposal  of  the  defendant  was  taken  as  read  ;  and  the  jjlaintills  by  their 
attorney  at  once  dissented  therefrom,  on  the  ground,  as  they  alleged,  that  the  defen- 
dant had  not  set  forth  in  his  petition  the  true  cause  of  his  failure :  and  they  moved 
the  commissioner  to  adjourn  the  case  into  the  public  court,  and  to  adjudge  the  defen- 
dant a  l)ankrupt.  The  defendant  was  examined  at  the  said  meeting  ;  and,  further 
time  being  required  to  complete  the  said  examination,  the  sitting  was  adjourned  to 
the  4th  of  October,  ISGO. 

12.  On  the  4th  of  October,  the  sitting  was  again  adjourned  to  the  2.5th  of  October, 
by  order  of  the  commissioner.  At  each  of  these  meetings  the  defendant  was  examined 
and  opposed  by  the  plaintiffs. 

13.  On  the  l.'Uh  of  October,  1860,  the  defendant  tiled  a  modified  proposal  under 
the  petition,  to  pay  his  cicditors  a  composition  of  10s  in  the  jwund,  by  live 
instalments. 

14.  At  the  adjourned  meeting  of  the  2.5th  of  October,  the  coiu't,  on  the  application 
of  the  plaintiffs'  solicitors,  adjudged  the  defendant  a  bankrupt,  and  adjourned  the 
defendant's  petition  and  all  further  proceedings  thereunder  into  the  public  court. 

[212]  15.  There  was  no  forma!  adjournment  of  the  said  meeting  of  the  25th  of 
October,  1S6U,  other  than  may  be  implied  from  the  .said  order  of  the  commissioner  ;  nor 
did  the  creditors  of  the  defendant  who  had  proved  debts,  or  an}'  of  them,  come  to 
any  resolution  or  vote  at  that  meeting  upon  the  said  modified  proposal  of  the  13th  of 
October,  1S60. 

IG.  The  defendant  appealed  to  the  Lords  Justices  against  the  commissioner's  order 
of  the  25th  of  October  ;  and,  on  the  31st  of  January,  ISGl,  the  Lords  Justices  reversed 
the  commissioner's  deci.sion,  and  remitted  the  case  to  him  for  further  consideration  : 
see  Ex  parti:  Morlimwc,  In  re  Mortiiitore,  30  Law  J.,  Bankruptcy,  17. 

17.  On  the  19th  of  February,  1861,  after  the  above  decision,  on  the  motion  of 
the  defendant's  solicitors,  the  commissioner  in  Bankruptcy  ordered  the  first  sitting 
under  the  petition  to  be  adjourned  to  the  13th  of  March,  1861,  and  that  any  further 
modification  of  the  proposal  be  made  in  writing  and  filed  ten  days  before  the  day  so 
appointed. 

18.  On  February  the  28th,  1861,  the  defendant  filed  under  his  said  petition  a 
modified  proposal  for  paying  his  creditors  10s.  in  the  pound  by  a  cash  paj'ment  of 
4s.  in  the  pound,  and  by  three  promissory  notes  each  for  2s.  in  the  pound,  payable  on 
the  1st  of  June  and  1st  of  December,  1861,  and  1st  of  March,  1862,  to  be  secured  by 
bond,  as  therein  mentioned  (a). 

(a)  The  modified  proposal  of  this  date  was  as  follows  : — 

"In  the  matter  of  a  petition  for  arrangement  between  Thomas  Heard  Mortimore, 
of,  &e.,  and  his  creditors,  under  the  superintendence  and  control  of  the  court  of 
Bankruptcy. 

"  Further  modification  of  proposal. 

"  In  consequence  of  the  delay  which  has  occurred  in  the  prosecution  of  his  petition 
foi-  arrangement,  and  the  modified  proposal  filed  on  the  13th  of  October',  1860,  having 
as  to  certain  of  the  periods  for  payment  thereby  fixed  become  impossible  to  be  cai'ried 
out,  the  petitioner  proposes  further  to  modify  his  original  proposal,  and  in  lieu  and 
place  theieof  proposes  as  follows  : — 

"To  pay  his  creditors  respectively  a  composition  of  10s.  in  the  pounfl  upon  the 
amounts  and  in  full  discharge  of  their  respective  debts,  by  four  instalments,  and  in 
manner  following,  that  is  to  say, — the  first  instalment  of  4s.  in  the  pound  in  cash 
within  seven  days  after  the  court  shall  have  confirmed  any  resolution  of  the  creditors 
to  accept  this  modified  proposal,  the  second  instalment  of  2s.  in  the  pound  on  the  1st 
day  of  June,  1861, — the  third  instalment  of  2s.  in  the  pound  on  the  1st  day  of 
December,  1861, — and  the  fourth,  being  the  last  instalment  of  2s.  in  the  pouncl,  on 
the  1st  day  of  March,  1862  :  the  last  three  of  the  said  instalments  to  be  secured 
by  the  promissory  notes  of  the  said  T.  H.  Mortimore,  and  to  be  guaranteed  by  Mr. 
William  Boutcher,  of  the  firm  of  Boutcher,  Mortimore,  &  Co.,  Bermonsdey,  Suriey, 
leather-factors,  and  Mr.  George  Simmons,  of  East  Peekbam,  near  Maidstone,  in  the 
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[213]  19.  On  the  13th  of  March,  1861,  being  after  the  plaintiffs  had  commenced 
the  actions  mentioned  in  paragraphs  4  and  5,  the  meeting  under  the  petition  ordered 
by  the  commissioner  as  above  mentioned  was  held,  but  was  not  attended  by  the 
plaintiffs  oi'  their  [214]  solicitors.  The  plaintiffs,  however,  had  due  notice  of  this 
meeting. 

"20.  At  this  meeting,  all  the  creditors  of  the  defendant  attended  in  peison  or  by 
their  agents,  and  proved  their  respective  debts,  to  the  amount  of  10.3,6101.  10s.  5d.  ; 
and  the  said  modified  proposal  of  the  28th  of  February,  1861,  was  then  read  and 
submitted  to  the  meeting;  when  it  was  resolved  by  all  the  creditors  who  had  proved 
their  debts,  or  by  parties  acting  for  them  under  powers  of  attorney  as  hereinafter 
mentioned,  except  the  plaintiffs  (such  creditors  being  more  than  three-[215]-fifths  in 
number  and  value  of  the  creditors  who  had  then  proved  debts  of  101.  and  upwards), 
that  the  said  modified  proposal  of  the  28th  of  February,  1861,  should  be  assented  to: 
and  an  order  was  made  appointing  another  sitting  under  the  petition  foi-  the  3rd  of 
April,  1861,  to  be  held  for  the  confirmation  of  such  proposal. 

21.  The  plaintiffs,  as  will  be  seen  hereafter,  object  to  certain  powers  of  attorney 
used  on  behalf  of  some  of  the  creditors  at  this  meeting. 

22.  After  the  day  for  the  second  sitting  had  been  appointed  as  aforesaid,  the 
defendant,  on  the  20th  of  March,  filed  and  delivered  to  the  messenger  of  the  court 
a  list  of  the  creditors  upon  whom  to  serve  notice  of  such  second  sitting.  In  this  list 
the  names  of  the  plaintiffs  were  included,  as  follows, — "  Naylor,  John,  and  George 
Arkle,  carrying  on  business  as  bankers  at  Liverpool  under  the  firm  of  Leylands  & 
Bullen."  The  messenger,  on  the  22nd  of  March,  1861,  forwarded  the  notice  of  the 
said  sitting  of  the  3rd  of  April  to  his  agent  at  Liverpool,  who  received  it  on  Saturday 
the  23id  of  March.  The  said  agent  called  at  the  plaintiffs'  place  of  business  on  Monday, 
the  25th,  and  Tuesday  the  26th  of  March,  for  the  purpose  of  serving  them  with  the 

county  of  Kent,  tanner,  by  their  bond  to  Mr.  George  John  Graham,  the  official  assignee, 
as  trustee  for  the  creditors ;  such  bond  to  be  settled  liy  the  commissioner,  in  case  the 
parties  difl'er  about  the  same  : 

"  The  promissory  notes  to  be  payable  in  London,  and  to  be  ready  for  delivery  to 
the  creditors  respectively  at  the  office  of  the  said  official  assignee.  No.  25  Coleman 
Street,  London,  within  ten  days  after  this  modified  proposal  shall  have  been  agreed 
to  and  confirmed  under  and  in  conformity  with  the  provisions  contained  in  the  Bank- 
rupt Law  Consolidation  Act,  1849  : 

"  Creditors  holding  bills  accepted  or  indorsed  liy  the  said  petitioner,  to  produce 
the  same  on  receiving  the  compo.sition  notes  : 

"  In  the  event  of  default  being  made  in  the  payment  of  either  of  the  said  instal- 
ments, the  oi'iginal  claims  or  debts  of  the  creditors  to  revive  and  become  forthwith 
due  and  payable  by  the  said  T.  H.  Mortimore,  less  the  amounts  received  by  the  said 
creditors  respectiveh'  under  the  said  composition,  but  without  prejudice  to  such 
guarantie  : 

"  The  petitioner  to  pay  the  remuneration  and  charges  of  the  official  assignee  and 
messenger ;  such  remuneration  and  charges  to  be  settled  by  the  commissioner  in  case 
the  parties  differ  about  the  same :  the  petitioner  also  to  pay  his  solicitors'  and 
accountants'  charges,  and  all  other  charges  attending  his  petition  and  arrangement : 

"  Creditors  holding  property  of  the  petitioner  as  security,  not  to  be  deprived  of 
or  prejudiced  with  regard  to  such  security  by  accepting  or  agreeing  to  accept  such  com- 
position ;  but  such  creditors  to  receive  such  composition  on  the  amounts  -.vhich  would 
remain  due  to  them  after  realizing  or  giving  credit  for  the  value  of  such  securities; 
such  value  to  be  agreed  upon  between  the  creditors  and  the  petitioner,  and,  in  case 
of  difi'erence  betw-een  them,  to  be  determined,  at  the  expense  of  the  petitioner,  by  the 
broker  of  the  court  for  the  time  being  acting  under  the  commissioner  before  whom  the 
petition  is  or  may  be  in  course  of  prosecution  : 

"  Creditors  holding  securities  from  other  persons,  or  holding  third  parties  liable 
for  their  debts,  not  to  be  prejudiced  in  their  rights  or  remedies  as  to  or  against  such 
securities  or  third  parties ;  but  to  receive  the  composition  upon  such  amounts  or 
balances  as  may  be  due  to  them  at  the  time  of  proving  their  debts,  or  if  they  shall  not 
prove  the  same,  then  upon  such  amounts  or  balances  as  may  be  due  to  them  at  the 
date  of  the  confirmation  of  the  resolution  of  the  creditors  accepting  the  modified 
proposal." 
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said  notice  ;  but,  owing  to  their  being  absent  from  their  said  place  of  business,  he  was 
not  iible  to  ett'ect  such  service  on  either  of  those  days  ;  and  the  plaintiffs  were  not  in 
fact  served  with  the  said  notice  until  the  27th  of  March. 

2;i.  On  the  .'Srd  of  April,  18G1,  the  sitting  so  a])pointed  as  last  aforesaid  was  held, 
when  the  plaintitls  attended  l)y  counsel,  and  opposed  the  said  modified  pro[)osal  of  the 
28th  of  February,  18G1,  and  olijucted  to  the  proceedings  under  the  petition,  but  raised 
no  objection  on  the  giound  of  want  of  notice  of  the  meeting. 

24.  This  sitting  was  not  attended  In-  any  creditor  in  [216]  person  (except  C.  ^V. 
Kellow),  but  was  attended  b}',  among.st  others,  Mr.  tj!.  Dawes,  the  defendant's  solicitoi', 
professing  to  act  for  a  great  many  creditors  of  the  defendant  under  certain  powers 
of  attornc}',  some  of  which  are  objected  to,  as  mentioned  below.  The  said  modified 
proposal,  which  was  in  writing,  and  which  had  been  signed  and  filed  by  the  defendant 
on  the  28th  of  February,  as  before  mentioned,  was  then  read  ;  and  the  said  Mr.  Dawes, 
professing  to  have  right  so  to  do  under  the  said  powei's  of  attorney,  then  signed  the 
said  pi-oposal  on  behalf  of  more  than  three  fifths  in  number  and  value  of  the  defendant's 
creditors.  The  document  (of  which  a  copy  was  annexed  to  the  case)  purporting  to 
be  the  proceedings  at  the  said  sitting,  was  then  signed  by  one  creditor,  viz.  Mi'.  C.  W. 
Kellow,  and  by  Mr.  John  Green  Elsey  and  the  said  Mr.  Dawes,  Fred.  L.  Hntchins, 
Thomas  Hayter,  and  ^Ir.  Hughes  jun  ,  on  behalf  of  creditors. 

25.  Except  as  mentioned  in  the  last  paiagraph,  such  proposal  was  not  put  in  writing 
and  signed  by  any  of  the  creditors,  or  any  one  on  their  behalf,  at  the  said  meeting  of 
the  3rd  of  April. 

26.  At  the  meeting  of  the  3rd  of  April,  in  the  presence  of  counsel  for  the  plaintiffs, 
an  application  was  made  on  the  defendant's  behalf  to  the  commissioner  acting  in  the 
said  petition,  for  his  approval  and  conhrmation  of  the  said  modified  pioposal  of  the 
28th  of  Feliruary,  1861  :  and  thereupon  the  said  commissioner,  without  objection  by 
the  plaintiffs'  counsel,  decided  that,  unless  he  intimated  to  the  contrary,  the  said  pro- 
posal should  be  confirmed  as  of  the  .'ird  of  Apiil ;  but  that  the  bond  and  other  things 
need  not  l>e  delivered  out  until  the  10th  of  April ;  and  th;it  no  party  need  attend  on 
that  day,  unless  he  the  commis.sioner  intimated  that  he  entertained  a  doubt.  The 
commissioner  did  not  make  any  such  intimation;  and  thereupon  on  [217]  the  10th 
of  April,  the  order  dated  the  3rd  of  April  was  made,  of  which  a  copy  was  annexed 
to  and  foi'med  part  of  this  case. 

27.  Of  those  who  signed  the  document  purporting  to  be  the  proceedings  at  the 
sitting  of  the  3rd  of  April,  as  mentioned  in  paragraph  24,  the  therein  last  four 
mentioned  persons  respectively  professed  to  act  as  attorneys  for  the  several  creditors 
respectively  whose  names  appear  in  the  said  proceedings  under  powers  of  attorney 
some  of  which  are  objected  to  by  the  plaintifi's,  as  mentioned  below. 

28.  The  said  resolution  was  signed  by  the  said  G.  Dawes  expressly  as  attorney  for 
the  Bank  of  London,  and  also  for  the  London  Discount  Company,  Limited,  and  also 
for  the  National  Discount  Company,  Limited ;  and  by  the  .said  Frederick  L.  Hutchins 
for  the  Bucks  and  Oxon  Union  Bank,  and  by  the  said  Thomas  Hayter  for  the  London 
Joint  Stock  Bank,  and  by  the  said  J.  G.  Elsey  as  agent  for  the  Bank  of  England. 

29.  The  Bank  of  London  is  a  corporate  bank  established  by  letters-patent  under 
the  stiitute  7  &  8  Vict.  o.  113;  and  Mr.  Marshall,  the  acting  manager  of  the  bank, 
had  proved  under  the  .said  petition  the  debt  due  to  the  said  bank,  amounting  to 
21761.  Os.  6d. ;  and  the  said  Mr.  Marshall,  as  such  acting  manager  of  the  said  liank, 
executed  and  gave  to  the  said  G.  Dawes  a  power  of  attoiiiey  to  act  for  the  bank  in 
the  matter  of  the  said  petition.  There  was  no  power  given  to  the  said  Mr.  Marshall 
under  the  common  seal  of  the  bank,  or  otherwise,  save  by  virtue  of  his  being  such 
acting  manager,  to  give  the  said  power  of  attorney  to  the  said  G.  Dawes.  The  said 
Bank  of  London  have  never  disputed  the  validity  of  the  said  power  of  attorney  or  the 
right  of  the  said  Mr.  Marshall  to  give  it;  and  they  have  since  received  the  full  amount 
of  the  composition  agreed  to  under  the  said  modified  pro-[218]-posal,  in  respect  of 
their  said  debt,  and  in  full  satisfaction  thereof. 

30.  The  powers  of  attorney  under  which  the  said  G.  Dawes  voted  for  and  signed 
the  said  resolution  on  behalf  of  the  London  Discount  Company  Limited  and  the 
National  Discount  Company  Limited,  were  executed  and  delivered  to  the  said 
G.  Dawes  by  Edward  J.  Woodhouse  and  Eichard  Price,  respectively,  who  were 
secretaiies  of  and  duly  proved  on  behalf  of  the  said  companies  respectively,  under  the 
said  petition,  for  the  debts  due  to  the  said  companies  respectively,  viz.  31841.  8s.  lid. 
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on  ht'half  of  the  London  Discount  Company  Limited,  and  50691.  8s.  3d.  on  behalf  of 
the  National  Discount  Company  Limited.  There  was  no  power  given  under  the 
common  seal  of  either  of  the  said  discount  companies  to  the  said  secretaries  respectively 
to  give  the  said  powers  of  attorney  to  the  said  G.  Dawes  :  but  the  .said  powers  were 
respectively  made  and  given  in  the  form  usually  adopted  in  the  court  of  Bankruptcy, 
and  usually  executed  by  the  secretaries  of  the  said  discount  companies.  No  objection 
has  been  made  by  the  said  companies,  or  either  of  them,  to  the  validity  of  the  said 
powers  or  either  of  them,  or  to  the  right  of  the  said  respective  secretaries  to  give 
them ;  and  both  the  said  companies  have  since  received  the  full  amount  of  the  com- 
position agreed  to  under  the  said  modified  proposal,  in  respect  of  their  said  debts,  and 
in  full  satisfaction  thereof. 

31.  The  London  Joint  Stock  Bank  is  a  co-partnership  of  more  than  six  persons 
formed  before  the  year  1837,  and  carrying  on  business  in  London  under  the  above 
style,  by  virtue  of  the  statute  7  G.  i,  c.  46,  and  entitled  to  sue  and  be  sued  by  their 
registered  public  officer.  George  Taylor  (who  was  then  one  of  the  registered  public 
officers  of  the  said  bank)  proved  under  the  said  petition  a  debt  of  17,094).  19s.  9d. 
due  [219]  from  the  defendant  to  the  London  .Joint  Stock  Bank  ;  and  the  said  George 
Taylor,  under  a  special  resolution  passed  by  the  director's  of  the  said  bank  authorizing 
the  public  officers  therein  named  (amongst  whom  was  the  said  George  Taylor),  and 
each  and  every  of  them,  to  give  such  powers  of  attorney,  executed  and  gave  to  the 
said  Thomas  Hayter  a  power  of  attorney  to  act  for  the  bank  in  the  matter  of  the  said 
petition.  No  objection  has  been  made  by  the  said  bank  to  the  validity  of  the  power, 
or  to  the  right  of  the  said  George  Taylor,  as  public  officer,  to  give  it :  and  the  said 
Viank  has  since  received  the  full  amount  of  the  composition  agreed  to  under  the  said 
modified  proposal  in  respect  of  the  said  debt,  and  in  full  satisfaction  thereof. 

32.  The  power  under  which  the  said  Frederick  L.  Hutehins  voted  for  and  signed 
the  resolution  of  the  3rd  of  April,  1861,  on  behalf  of  the  Bucks  and  Oxon  Union 
Bank  (which  bank  is  established  and  incorporated  under  letters-patent  dated  the 
9th  of  March,  18-53),  was  executed  and  delivered  to  the  said  Frederick  L.  Hutehins 
by  Kichard  Carter,  then  the  secretary  and  manager  of  the  said  bank,  and  who  had 
duly  proved  on  behalf  of  the  said  bank,  for  the  debt  due  from  the  defendant,  namely 
8771.  14s.  6d.  The  said  power  was  made  and  given  in  the  form  and  manner  adopted 
in  other  cases  by  the  said  bank  ;  but  there  was  no  power  of  attoi-ney  under  the  common 
seal  of  the  bank  authoiizing  the  said  Richard  Carter  to  give  such  power  to  the  said 
F.  L.  Hutehins.  The  said  bank  have  never  disputed  the  validity  of  the  said  power, 
01'  the  right  of  the  secretary  or  manager  to  give  the  same ;  and  they  have  since 
received  the  full  amount  of  the  composition  agreed  to  under  the  said  modified  proposal, 
in  respect  of  their  said  debt,  and  in  full  satisfaction  thereof. 

[220]  33.  The  said  J.  G  Elsey  voted  for  and  signed  the  said  resolution  on  behalf 
of  the  Bank  of  England,  in  respect  of  their  proof  of  90761.  Is.  4d.,  under  a  power  of 
attorney  under  the  seal  of  the  said  bank.  The  Biink  of  England  have  never  objected 
to  the  validity  of  the  acts  of  the  said  J.  G.  Elsey  in  the  matter  of  the  said  petition  : 
and  they  have  since  received  the  full  amount  of  the  composition  agreed  to  under  the 
said  modified  proposal,  in  respect  of  their  said  debt,  and  in  full  satisfaction  thereof. 

34.  The  whole  amount  of  the  debts  of  101.  and  upwards  proved  against  the  defen- 
dant under  the  said  petition  on  or  before  the  said  meeting  of  the  3rd  of  April,  1861, 
was  103,6371.  10s.  .5d.  Three  fifths  of  this  amount  was  62,1821.  lOs.  3d.  Assuming 
that  all  the  said  powers  of  attorney  the  validity  of  which  is  disputed  by  the  plaintiffs 
as  aforesaid  are  valid,  the  assents  given  and  signed  to  the  said  modified  proposal  by 
the  said  C.  W.  Kellow  on  his  own  behalf,  and  by  the  said  George  Dawes,  Frederick 
L.  Hutehins,  J.  G.  Elsey,  Thomas  Hayter,  and  W.  Hughes,  jun.,  on  behalf  of  other 
creditors  as  before  mentioned,  represented  84,-5831.  10s.  2d.  of  debts  in  amount,  and 
more  than  three  fifths  in  number  and  value  of  the  creditors  who  had  so  proved.  But, 
if  the  said  powers  of  attorney  given  on  behalf  of  the  said  several  banks  and  discount 
companies,  and  above  objected  to,  were  all  invalid,  and  the  debts  proved  by  them  are 
deducted,  then  the  assents  to  the  said  resolution  wei-e  less  than  three  fifths  in  value  of 
the  debts  of  101.  and  upwards  proved  as  above  mentioned. 

35.  If  the  power  of  attorney  given  on  behalf  of  the  said  London  Joint  Stock  Bank 
was  invalid,  and  if  the  power  of  attorney  given  on  behalf  of  the  Bank  of  England  was 
also  in\alid,  then  the  debts  proved  on  Itehalf  of  the  last-mentioned  two  banks, 
amounting  [221]  together  to  26,1711.  Is.  Id.,  being  deducted  from  the  assents,  the 
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remainiiip;  assents  and  signatures  to  the  said  resolution  would  he  less  than  three  fifths 
in  value  of  the  debts  of  101.  and  upwaids  proved  as  above  mentioned.  But,  if  lioth 
the  last-mentioned  ])o\vers  of  attoi'ney  were  snttieient,  or  if  only  that  {^iven  by  the 
London  Joint  Stock  Bank  was  suflicient,  then  more  than  three  fifths  in  number 
and  value  of  the  creditors  who  had  proved  debts  agreed  to  and  signed  the  said 
resolution. 

36.  The  defendant,  in  compli.mce  with  his  said  proposal  of  the  28th  of  February, 
1861,  executed  a  bond('()  on  the  .'5rd  of  April,  li^Ol,  as  did  his  sureties  whose  names 
were  mentioned  in  the  said  modified  proposal  lie-[222]-fore  it  was  agreed  to.  And, 
on  the  loth  of  April,  1.^61  (as  the  commissioner  had  not  made  any  intimation  of  an 
intention  to  alter  his  judgment  eonfii'ming  the  said  propo.sal),  the  defendant  deposited 
with  Mr.  (Jraham,  the  official  assignee,  as  trustee  for  the  creditors,  the  promissory  notes 
which  had  been  prepared  in  pursuance  of  the  said  modified  proposal,  and  also  the  .said 
bond.  The  form  of  the  bond  was  not  formall}'  submitted  to  the  creditors,  or  to  the 
plaintifis,  or  to  the  oflicial  assignee  :  but  the  .said  bond  lay  on  the  table  at  the  said 
sitting  of  the  3r(l  of  April,  aiid  was  open  to  the  inspection  of  any  creditor.  It  was 
not  settled  by  the  commissioner,  as  no  diflference  aro.se  about  the  .same  between  the 
parties  ;  and  no  objection  was  made  to  the  form  of  it  by  the  plaintifis  or  by  any  other 
creditor,  or  by  the  official  assignee  It  is  now  ol)jected  to  by  the  plaintiffs  as  not  being 
in  compliance  with  said  proposal. 

37.  On  the  10th  of  April,  1861,  the  defendant  tendered  to  the  plaintifis  the 
composition  of  10s.  in  the  pound  on  the  amount  of  the  debt  of  33141.  IDs.  piovcd  by 
them  as  above  mentioned.  The  said  tender  was  made  as  follows,  that  is  to  say,  4s.  in 
the  pound  in  cash,  atid  thi'ee  pi'omissorj'  notes,  each  of  which  was  for  [223]  one  of  the 
three  instalments  of  "is.  in  the  pound:  but  the  plaintifis  refused  to  receive  the  .said 
tender.  These  promissory'  notes  were  then  again  deposited  with  the  official  assignee  : 
and,  on  the  days  they  respectively  became  due,  they  were  again  tendered  to  the  plaintiffs, 
together  with  the  respective  amounts  of  the  same  in  cash  :  these  several  tenders  were 
also  refused  by  the  plaintifi's.  On  the  1st  of  March,  1862,  the  whole  composition  of 
10s.  in  the  pound  was  tendered  in  cash  to  the  plaintifi's,  and  lofused. 

38.  On  the  8ih  of  March,  1S62,  the  defendant  applied  foi'  and  obtained  from  the 
court  of  Bankruptcy  a  ceitificate  puiporting  to  be  granted  under  section  221  of  the 

(a)  The  bond  was  in  the  penal  sum  of  72,0001.  It  recited  the  filing  of  the  defen- 
dant's petition  on  the  31st  of  August,  1860, — the  order  of  protection  of  the  same  date, 
— the  appointment  of  a  private  sitting  on  the  26th  of  September, — the  appointment  of 
Mr.  (Iraham  as  assignee, — that  the  defendant  on  the  13th  of  September  filed  aTi  account 
of  his  debts  and  estate,  and  made  a  pioposal  to  pay  a  composition  of  lis,  in  the  pound, 
— that,  on  the  13th  of  October,  he  filed  an  amended  and  modified  proposal, — that,  on 
the  28th  of  Febi-uaiy,  a  further  amended  and  modified  propo.sal  was  filed, — that  the 
first  sitting  was  adjourned  and  had  since  been  duly  held,  and  that  a  .second  sitting  had 
been  duly  appointed  and  held  on  the  3rd  of  April,  1^61, — that  the  proposal  of  the 
defendant  as  so  further  amended  and  modified,  and  filed  on  the  28th  of  February, 
1861,  had  been  duh' assented  to  and  accepted  and  reduced  into  writing  and  signed 
by  the  requisite  majorities  of  the  creditors  at  the  said  several  sittings,  and  had  been 
duly  approved  and  confirmed  by  the  court  of  Bankruptcy,  and  filed  and  entcied  on 
recoi'd. 

The  condition  was  that,  "if  the  said  T.  H.  Mortimore  shall  duly  make  and  have 
ready  for  delivery  to  the  said  creditors  such  promissor}'  notes  as  mentioned  in  his 
said  fnithcr  and  amended  proposal  of  the  28th  of  February,  1861,  in  manner  and 
within  the  period  therein  and  in  that  behalf  specified,  and  if  the  second,  third,  and 
fourth  instalments  of  the  aforesaid  composition  of  10s.  in  the  pound  upon  the  respec- 
tive debts  of  the  said  creditors  of  the  said  T.  H.  Mortimore  shall  be  duly  paid  at  the 
respective  times  and  in  the  manner  in  that  behalf  provided  by  the  said  further 
amended  and  modified  proposal  as  aforesaid  :  or  if,  hefore  ani/  ikfauU  .^hall  lie  made  in 
jiai/iiient  of  the  said  inslaJiitents  or  any  of  them,  or  any  part  thereof,  the  said  T.  H.  Mortimore 
shall  he  adjudged  a  bankrupt  in  respect  of  any  debt  proved  m  provable  under  the  said  petition 
so  filed  by  him  in  the  said  cmrl  of  Banh-uplcy  as  aforesaid, — then  and  in  either  of  the 
said  cases  the  above-written  bond  shall  he  void  ;  otherwise,  to  remain  in  full  force 
and  eftect :  Provided  always  that  the  principal  money  intended  to  be  secured  by  this 
bond  is  limited  to  36,0001." 
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Bankrupt  Law  Consolidation   Act,  1849.      On  the  same  flay,  the  court  granted  a 
certificate  to  the  official  assignee,  purporting  to  be  under  section  222  of  the  same  act. 

39.  Before  the  defendant  applied  for  and  obtained  the  said  certificate,  all  the  tenders 
had  been  made  to  the  said  plaintiff's  as  above  mentioned,  and  all  the  creditors  of  the 
defendant  except  the  plaintiff's  had  been  paid  by  the  defendant,  and  had  accepted  and 
received,  in  satisfaction  and  discharge  of  their  respective  claims  against  the  defendant, 
the  full  amount  of  the  said  composition  of  10s.  in  the  pound  upon  their  respective  debts  : 
and  no  objection  was  at  any  time  made  by  any  of  them  as  to  the  time  or  mode  of  the 
payment  of  such  composition. 

40.  Many  of  the  creditors  of  the  defendant  were  paid  the  full  composition  of  10s. 
in  the  pound  in  cash  in  one  payment,  without  any  promissory  notes  having  been 
prepared  for  them.  Of  these,  .some  who  lived  in  the  country  were  so  paid  on  the 
12th  of  April,  1661,  and  a  few  others  who  also  lived  in  the  country  were  not  paid 
until  after  the  17th  of  April. 

The  question  for  the  opinion  of  the  court  was,  [224]  whether,  under  the  circum- 
stances stated,  the  defendant  had  any  defence  to  this  action. 

If  the  court  should  be  of  opinion  that  he  had  a  good  defence,  then  the  verdict  was 
to  be  entered  on  the  several  issues  as  the  court  might  direct.  If  the  court  should  be 
of  the  contrary  opinion,  then  the  verdict  was  to  be  entered  for  the  plaintiffs  for  the 
amount  of  the  said  judgments,  with  interest  theieon  at  4  per  cent,  per  annum. 

J.  Brown  (with  whom  was  Lush,  Q.  C,  and  Yonge),  for  the  plaintifTs  (a).  The  main 
question  is,  whether  [225]  the  proceedings  under  the  defendant's  petition  set  out  in 
the  special  case  afford  any  defence  to  this  action.  That  will  depend  upon  the  arrange- 
ment clauses  of  the  Bankruptcy  Act,  1849,  12  &  13  Vict.  c.  106  The  211th  section 
of  that  act  enabled  any  trader  unable  to  meet  his  engagements  with  his  creditors  to 
petition  the  court  for  protection.  By  s.  213  the  court  of  Bankruptcy  was  impowered 
to  appoint  a  private  sitting,  at  which  (s.  215)  creditors  were  to  prove  their  debts  as 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were  as  follows  : — 

"  1.  That  the  proceedings,  composition,  and  certificate  under  the  defendant's 
petition  to  the  bankruptcy  court  are  not  binding  on  the  plaintiffs,  and  are  no  bar  to 
this  action  : 

"  2.  That  the  judgment-debts  for  which  the  action  is  brought  having  been  recovered 
after  the  date  of  the  defendant's  petition  in  bankruptcy,  were  not  affected  or  barred  by 
the  proceedings  under  the  petition : 

"  3.  That  the  proceedings  under  the  defendant's  petition  were  not  in  conformity 
to  the  Bankruptcy  Act,  1849,  and  not  binding  on  dissentient  creditors : 

"  4.  That  no  proposal  or  modified  proposal  of  the  defendant  was  assented  to  or 
signed  by  the  requisite  number  and  value  of  creditors  at  the  first  and  second  meetings 
under  the  said  petition,  or  at  any  lawful  adjournment  thereof : 

"  5.  That  the  meetings  after  the  Lords  Justices  reversed  the  commissioner's  decision 
were  held  without  authority,  and  that  the  proceedings  thereat  were  not  binding  on 
the  plaintiffs  : 

"  6.  That  the  plaintiffs  had  not  such  notice  as  required  by  statute  of  the  sitting  of 
April  3rd,  1861,  and  were  not  bound  by  the  proceedings  at  that  meeting : 

"  7.  That  the  several  powers  of  attorney  for  the  banks  and  discount  companies 
mentioned  in  paragraphs  27  to  35,  were  invalid,  and  that  the  resolution  of  the  creditors 
was  not  legally  signed  or  assented  to  by  the  said  banks  and  discount  companies 
respectively  : 

"8.  That  the  bond  mentioned  in  paragraph  36  was  not  a  compliance  with  the 
modified  proposal  mentioned  in  the  same  paragraph  : 

"  9.  That  the  facts  stated  in  paragraphs  39  and  40  shew  that  the  defendant  did 
not  carry  out  his  modified  proposal  as  to  several  other  creditors  :  and  that  he  gave 
some  of  them  a  preference  over  others  and  over  the  plaintiffs,  by  paying  them  C4»sh 
in  lieu  of  promissory  notes  ;  and  that  the  plaintiffs  are  therefore  not  bound  by  the 
said  proposal  or  proceedings  thereupon  : 

"  10.  That  the  certificate  of  the  commissioner  in  bankruptcy  mentioned  in  para- 
graph 38  was  contrary  to  the  facts  apparent  on  the  special  case,  and  was  in  no  way 
binding  on  the  plaintiffs,  and  was  of  no  force  or  validit\^  in  law  : 

"11.  That  the  alleged  proposal  and  composition  of  the  defendant  was  for  the 
above  reason  of  no  force  or  effect  as  against  the  plaintiffs." 
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ill  bankruptcy,  and,  if  three  fifths  in  number  and  vahie  of  those  who  had  proved  debts 
to  the  amount  of  101.  and  upwards  assented  to  the  proposal  made  by  the  petitioner, 
or  to  any  nioditieation  thereof,  a  sittin-^  for  contirmation  was  to  lie  appointed.  By 
s.  2U),  if  at  the  second  sittinj^  three  fifths  in  iiuml)or  and  value  of  the  creditors 
who  had  proved  debts  to  the  amount  of  101.  and  upwards  agreed  to  accept  such 
proposal  as  was  assented  to  at  the  first  sitting,  the  terms  were  to  be  reduced  into 
writing,  to  be  signed  by  the  creditors,  and  the  resolution  so  assented  to  and  signed 
was  to  lie  binding  on  all ;  and  the  court,  if  it  should  think  the  resolution  reasonable 
and  proper  to  be  executed,  was  [226]  to  approve  of  and  confirm  the  same.  By  s.  217 
anj'  person  duly  authorized  by  letter  of  attorney  from  any  creditor  who  had  proved, 
was  to  be  entitled  to  vote  on  the  question  of  assent  or  dissent  to  the  proposal  of  such 
petitioning  trader.  By  s.  220  provision  is  made  for  a  special  meeting  in  case  any 
ditfu'ulty  should  arise  in  the  execution  of  the  resolution  or  agreement.  And,  when 
the  resolution  or  agreement  has  been  carried  into  efi'eet,  the  court  is  (s.  221)  to  give 
the  debtor  a  certificate,  which  is  to  operate  to  all  intents  and  purposes  as  fully  as  if 
the  same  were  a  certificate  of  eonformitj^  under  a  bankruptcy.  In  H'c^xmi  v.  Alkanl, 
8  Exch.  260,  it  was  held  by  the  Exchequer  Chamber, — attirming  the  decision  of  the 
court  of  Exchequer  in  Alkanl  v.  Wesson,  7  Exch.  753, — that  a  certificate  granted  by 
a  commissioner  in  bankruptc}'  to  a  petitioning  trader  under  the  221st  section  is  not 
conclusive  as  to  the  fact  of  the  resolution  and  agreement  having  been  carried  into  eft'eet 
and  the  creditors  having  been  satisfied.  The  certificate  under  this  section  cannot  be 
binding :  it  is  only  an  ex  parte  proceeding :  it  may  be  and  usually  is  obtained  upon  a 
mere  affidavit  by  the  attorney's  clerk  :  whereas,  in  bankruptcy,  the  certificate  can 
only  be  obtained  upon  a  hearing,  when  the  creditors  maj'  attend  and  oppose. 
[Willes,  .J.  Are  you  not  content  with  the  decision  of  the  Exchequer  Chamber  in 
JVesson  V.  Albania]  This  court  w-ill,  no  doubt,  hold  itself  bound  by  that  decision. 
[Willes,  .J.  Do  you  rely  on  the  point  that  the  judgments  were  not  recovered  until 
after  the  petition  ?]  Upon  looking  into  the  cases  in  bankruptcy,  that  point  seems 
conclusively  settled,  if  this  is  to  be  taken  to  be  a  proceeding  analogous  to  bankruptcy. 
The  court  of  Bankruptcy  seems  to  look  at  the  judgment  as  a  mere  security  for  the 
debt.  [Willes,  J.  The  debt  was  provable  :  all  the  rest  was  mere  accessory  :  see  Fan 
[227]  Sandau  v.  Corsbie,  3  B.  &  Aid.  13,  Jame>:on  v.  Campbell,  5  B.  &  Aid.  2-50.] 

The  next  objection  is,  that  there  was  no  lawful  adjournment  of  the  meetings  after 
the  case  was  remitted  to  the  commissioner  by  the  Lords  .Justices.  On  the  25th  of 
Octobei-,  1860,  the  commissioner  adjudged  the  defendant  a  bankrupt,  and  adjourned 
his  petition  and  all  further  proceedings  thereunder  into  the  public  court.  The  Lords 
Justices,  on  appeal,  reversed  that  order:  and,  on  the  19th  of  February,  1861,  the 
commissioner  ordered  the  fii'st  sitting  under  the  petition  to  be  adjourned  to  the  13th 
of  March.  This  he  clearly  had  no  authority  to  do.  In  the  absence  of  an  adjourn- 
ment over  pending  the  appeal,  the  proceedings  dropped.  The  comniis.sioner's  functions 
were  at  an  end  when  he  adjudicated  the  defendant  a  bankrupt. 

Then,  the  requisite  number  of  creditors  did  not  assent  to  the  propo.sal  of  the 
defendant,  unless  those  who  voted  by  means  of  powers  of  attorney  are  taken  into 
account.  The  217th  section  of  the  act  authorizes  creditors  to  be  represented  at  the 
meetings  and  to  vote  by  persons  delegated  by  them  for  that  purpose  under  powers 
of  attornev.  Now,  the  assent  here  given  on  the  part  of  the  London  Joint  Stock  Bank 
was  given  bj'  Thomas  Hayter  who  professed  to  be  acting  under  a  power  of  attorney 
granted  to  him  for  that  purpose  by  George  Taylor,  the  public  officer  of  the  bank. 
To  make  this  instrument  available  it  should  have  been  under  seal,  or  at  all  events  it 
should  have  been  shewn  that  Taylor  was  authorized  under  seal.  [Willes,  J.  This 
is  not  the  case  of  a  corporation.  The  public  officer  is  authorized  to  receive  the 
money,  and  to  sue  for  it.  He  always  represents  the  bank  in  proceedings  in  bank- 
ruptcy.] The  question  is,  whether  he  has  authority  to  execute  a  deed;  for,  according 
to  Co.  Litt.  52  a.,  and  the  authorities  cited  in  argument  in  The  Kinq  v.  [228] 
Faunlleroij,  2  Bingh.  413,  10  J.  B.  Moore,  1,  a  power  of  attorney  is  a  deed.  The 
same  objection  applies  to  the  assents  given  on  behalf  of  the  other  banks  and  public 
companies :  and,  these  being  rejected,  the  necessary  number  of  assents  were  not 
given.  [Williams,  .J.  A  warrant  of  attorney  to  con'ess  judgment  need  not  be  sealed, 
unless  it  contains  a  release  :  Kinnerskji  v.  Mussen,  5  Taunt.  264.  Byles,  J.  Suppose 
one  of  the  creditors  had  been  a  married  woman,  having  no  trustee,  if  your  argument 
be  correct,  she  could  not  authorize  any  person  to  represent  her.]     Suppose  one  of 
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the  creditors  was  a  lunatic,  the  same  result  would  follow.  The  only  consequence  of 
the  disability  will  be,  that  the  particular  creditor  cannot  vote.  [Williams,  J.  The 
question  is  set  at  rest  by  the  decision  of  the  court  of  Bankruptcy  in  Ex  parte  Ackrot/d, 
In  re  Muiiroe,  1  Mont.  D.  &  De  Gex,  555,  where  it  was  distinctly  held  that  a  power 
of  attorney  by  a  banking  company  need  not  be  by  deed.] 

Several  of  the  creditors,  it  appears,  were  paid  the  full  composition  of  10s.  in  the 
pound  in  cash,  instead  of  being  paid  the  last  three  instalments  by  promissory  notes  : 
of  these,  .some  were  paid  on  the  12th  and  some  on  the  17th  of  April,  1861  ;  whereas, 
the  time  fixed  by  the  proposal  for  the  payment  of  the  first  instalment  was  the  10th. 
These  clearly  were  not  payments  such  as  were  contemplated  by  the  agreement : 
consequently  the  certificate  that  the  resolution  or  agreement  had  been  fully  carried 
into  effect  was  not  true.  Now,  the  authorities  are  numerous  to  shew  that  these 
arrangements  must  be  strictly  carried  out:  see  Evans  v.  Ptnvk,  1  Exch.  601,  and  the 
cases  cited  in  the  notes  to  Cumher  v.  JVane,  (1  Stra.  426),  in  1  Smith's  Leading  Cases, 
5th  edit.  295.  [Willes,  J.,  refeired  to  CJapluim  v.  Atkinson,  33  Law  J.,  Q.  B.  81,  in 
error,  10  Law  Times,  N.  S.  90S.  Williams,  J.  The  question  is,  whether  the  resolu- 
tion or  [229]  agreement  has  been  carried  into  effect  and  the  creditors  satisfied. 
Suppose  one  of  them  chooses  to  take  .something  short  of  performance,  who  has  a  right 
to  say  that  the  creditors  have  not  been  satisfied  ?  There  is  a  case  whero  a  bond  was 
conditioned  to  render  the  defendant  in  the  palace  court,  and,  the  cause  having  been 
removed  by  certiorari  to  the  Queen's  Bench,  a  render  to  the  Queen's  Bench  was  held 
to  be  a  performance  of  the  condition.]  There,  the  condition  was  carried  out  accord- 
ing to  the  intention  of  the  parties.  Here,  those  creditors  who  received  10s.  in  the 
pound  in  cash  obtained  an  advantage  over  the  rest.  [Willes,  J.  This  is  not  like  a 
fraudulent  agreement  to  prefer  one  creditor,  made  at  the  time  of  entering  into  the 
composition.] 

Then,  the  bond  is  not  in  the  foim  contemplated  by  the  proposal.  It  was  to  have 
been  an  absolute  security  for  the  due  payment  of  the  last  three  instalments  ;  whereas, 
the  bond  executed  is  made  conditional  upon  the  debtor  not  being  adjudicated  bankrupt 
before  default  made,  in  respect  of  any  debt  proved  or  provable  under  his  petition, — 
the  effect  of  which  may  be  that,  in  one  event,  the  creditors  may  lose  the  benefit  of  the 
arrangement.  [Williams,  J.  The  statute  seems  to  contemplate  that  there  may  be 
some  modification  of  the  bond.] 

Manisty,  Q.  C.  (with  whom  was  Holland),  for  the  defendant,  referred  to  Hunter  v. 
Farker,  7  M.  &  W.  332.     He  was  stopped  by  the  court  (a). 

[230]  Williams,  J.  I  am  of  opinion  that  the  defendant  is  entitled  to  our  judg- 
ment.    The  main  part  of  the  case  on  behalf  of  the  plaintiff's  rested  upon  the  decision 

((()  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as 
follows : 

"  1.  That  all  the  proceedings  and  certiffcates  set  out  in  the  case  were  regular  and 
in  accordance  with  the  Bankrupt  Law  Consolidation  Act,  1849,  and  are  a  bar  to  the 
claim  of  the  plaintiffs  in  this  action  : 

"2.  That  the  certificate  obtained  by  the  defendant  under  s.  221  of  that  act  is  con- 
clusive as  to  all  steps  in  the  proceedings  antecedent  to  the  obtaining  thereof,  and  to 
the  regularity  and  validity  of  such  proceedings : 

"  3.  That  the  plaintiffs  are  by  their  conduct  as  set  forlh  in  the  case  estopped  from 
setting  up  irregularities,  if  any,  in  the  proceedings  : 

"4.  That,  under  s.  215  of  the  12  &  13  Vict.  c.  106,  it  was  not  necessary  to  give 
the  plaintiff's  notice  of  the  second  sitting,  which  was  held  on  the  3rd  of  April,  as  the_y 
had  by  their  appointed  agent  been  present  at  the  first  sitting : 

"5.  That,  at  all  events,  the  plaintiffs  have  by  their  conduct  waived  and  estopped 
themselves  from  setting  up  any  irregularity  as  regards  such  notice  : 

"6.  That  all  the  powers  of  attorney  objected  to  by  the  plaintiff's  were  regular: 
but  that  the  plaintiffs  should  not  be  heard  to  dispute  them,  if  irregular,  inasmuch  as 
the  full  composition  has  been  received  by  the  banks  and  discount  companies,  without 
any  objection  being  raised  by  them,  or  any  of  them  : 

"  7.  That  the  bond  was  regular  and  in  compliance  with  the  proposal ;  but  that,  at 
all  events,  as  the  plaintiffs  made  no  objection  to  it  then,  their  present  objection  is 
too  late  : 

"  8.  That,  under  the  circumstances  stated  in  the  case,  the  pa3'ments  to  the  different 
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of  the  court  of  Exchequer  in  the  case  of  AUcard  v.  H'enson,  7  Exch.  753,  in  error, 
8  Exch.  260.  That  case  has  established  that  a  certificate  granted  under  the  221st 
section  of  the  Bankrupt  Law  Consolidation  Act,  1849  (12  it  13  Vict.  c.  lUU), — and 
which  was  relied  on  as  a  bar  to  this  action, — is  not  conclusive  as  to  the  [231]  fact  of 
the  resolution  and  agreement  having  been  carried  into  effect,  and  the  creditors  of  the 
petitioning  trader  having  been  satisfied  ;  and  that,  inasmuch  as  the  221st  section  only 
authoiizes  the  commissioner  to  give  a  certificate  in  the  event  of  the  resolution  or 
agreement  having  been  carried  into  cilect  and  the  creditors  of  the  petitioning  trader 
having  been  satisfied  according  to  the  tenor  thereof,  it  is  competent  to  a  creditor  who 
seeks  to  impeach  the  validity  of  that  certificate  to  shew  that  in  ti'uth  that  condition 
has  not  been  performed,  that  the  resolution  has  not  been  carried  into  etl'ect,  and  that 
the  creditors  have  not  lieen  satisfied  according  to  the  tenor  of  the  agieement. 

.Several  objections  have  been  ui'ged  by  Mr.  Brown  on  the  part  of  the  plaintill's.  In 
the  first  place,  it  was  contended  that  the  agreement  had  not  been  carried  into  effect, 
because  a  certain  portion  of  the  creditors  had  been  paid  the  amount  of  the  composition 
in  cash,  instead  of  in  the  mode  described  in  the  propo.sal  which  was  assented  to  by  the 
majority  of  the  creditors,  viz.  by  promissory  notes,  ;uid  because  certain  others  of  the 
creditors  did  not  receive  payment  until  a  later  date  than  it  was  propo.sed  they  should 
have  done.  I  am  of  opinion  that  it  does  not  lie  in  the  mouth  of  the  present  plaintift's 
to  object  that  othei'  creditors  of  the  petitioning  debtor  have  not  been  properly  satisfied 
according  to  the  agreement, — that  the  agreement  has  not  been  carried  into  effect 
quoad  them  in  precise  accordance  with  its  terms.  I  think  it  is  quite  sufficient  if  in 
substance  it  appears  that  the  creditors  have  been  paid  the  stipulated  composition,  and 
that  they  are  content  with  the  mode  in  which  the  resolutioti  or  agreement  has  been 
carried  into  efi'ect.  A  creditor  who  has  refused  to  be  a  party  to  the  arrangement 
ought  not  to  be  allowed  to  urge  such  an  objection  as  this. 

Then  it  was  contended  that  such  a  bond  was  not  [232]  given  as  was  contemplated 
by  the  proposal  to  which  the  general  body  of  the  creditors  assented.  The  ground  of 
this  objection  is  that,  according  to  the  proposal,  the  bond  was  to  be  given  to  secure 
the  last  three  instalments  of  the  composition  ;  whereas,  the  condition  of  the  bond 
actually  given  was,  that  the  bond  should  be  void  if  the  second,  third,  and  fourth 
instalments  of  the  composition  should  be  cluly  paid,  w  if,  before  any  default  should  be 
made  in  payment  of  the  said  instalments,  or  any  of  them,  or  any  part  thereof,  the 
petitioning  debtor  should  be  adjudicated  a  bankrupt  in  respect  of  any  debt  proved 
or  provaljle  under  the  petition  so  filed  by  him  as  aforesaid.  But  it  appeal's  that  the 
bond  was  only  intended  to  be  given  in  order  to  secure  the  performance  of  that  part  of 
the  resolution  by  which  the  instalments  were  agreed  to  be  paid  :  and  the  instalments 
have  been  paid.  The  agreement  therefore  has  been  substantially  eairied  into  effect  in 
this  res])ect,  if  that  which  the  l)ond  was  simply  meant  to  be  a  security  for  has  been 
accomplished.  It  would  be  very  like  an  absurdity  to  hold  that  the  agreement  had 
failed  because  there  was  an  informality  in  the  bond  which  was  to  be  given  to  secure 
the  payment  of  the  instalments,  when  all  the  instalments  had  been  actually  paid 
before  the  certificate  was  granted.  It  seems  to  me  that  the  certificate  cannot  be 
invalidated  by  any  such  informality, — not  to  mention  that,  in  the  events  which  have 
happened,  the  condition  objected  to  could  never  attach.  Under  the  circumstances,  it 
appears  to  me  that  there  is  nothing  in  the  form  of  the  bond  to  shew  that  the  resolu- 
tion assented  to  by  the  creditors  has  not  been  carried  out,  or  that  the  cieditors  have 
not  been  duly  satisfied. 

The  next  objection  urged  by  Mr.  Brown  turns  upon  the  217th  section  of  the 
Bankiupt  Law  Consolidation  Act,  1849,  which  provides  that  any  person  duly  author- 
[233]-ized  by  lettei'  of  attorney  from  any  creditor  who  has  proved  a  debt  to  the  amount 
of  101.  and  upwards  shall  be  entitled  to  vote  on  the  question  of  assent  or  dissent  to 
the  proposal  of  such  petitioning  trader.     Now,  it  is  admitted  by  Mr.  Brown  that  a 

creditors  were  made  in  time,  and  in  substantial  accoidance  with  the  terms  of  the  con- 
firmed proposal ; 

"9.  That  the  plaintiff's,  who  had  tenders  made  to  them  at  the  proper  times,  cannot 
be  allowed  to  set  up  the  trifling  irregularities  (if  any)  as  mentioned  in  paragraph  40 
in  the  times  of  payment,  inasmuch  as  all  the  creditors  except  the  plaintiffs  have 
received  their  full  composition,  and  not  one  of  them  has  made  any  objection  to  the 
mode  01'  time  of  receiving  such  composition." 
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sufficient  number  of  creditors  assented  to  the  modified  proposal  of  the  defendant, 
provided  the  assents  of  all  those  who  puiported  to  have  authority  from  creditors  to 
assent  were  reckoned  ;  but  he  has  contended  that  some  of  those  persons  wei'e  not  duly 
authorized,  inasmuch  as  the  only  authority  under  which  they  could  properly  act  was 
a  letter  of  attorney  under  seal,  or,  in  other  words,  by  deed,  and  the  pei'sons  giving 
the  powers  of  attorney  had  no  authority  under  the  common  seals  of  the  respective 
companies  to  give  them.  It  is  quite  true  that  foi'  a  variety  of  purposes  a  letter  of 
attorney  must  be  by  deed,  as  in  the  case  of  a  letter  of  attorney  to  deliver  seisin,  as 
put  by  Lord  Coke  in  Co.  Litt.  52  a.,  where  he  says  "  Letter  d'attorney  is  as  much  as 
a  warrant  of  attorney  by  deed,  for,  liter.e  doe  signifie  sometime  a  deed,  as  literie 
acquietanciie  doe  signifie  a  deed  of  acquittance  ;  and  herewith  agreeth  Britton,  101  b," 
Though  with  reference  to  certain  subjects  a  letter  or  warrant  of  attoiney  must  be  by 
deed,  it  by  no  means  follows  that  it  should  in  all,  and  indeed  in  many  cases  it  cannot 
be  by  deed.  Some  of  these  powers  of  attorney  were  executed  by  the  managers  or 
secretaries  of  unincorporated  joint-stock  companies  or  public  officers  of  banking 
companies  incoiporated  under  the  7  G.  4,  c.  46,  or  the  7  &  8  Vict.  c.  11.3  ;  and  it  did 
not  appear  that  these  parties  had  been  authorized  under  seal  to  grant  them.  It  seems 
to  me  that  there  is  nothing  in  the  objection  :  and  indeed  it  may  be  very  much  doubted 
whether  it  is  competent  to  these  plaintiffs  to  take  it.  I  by  no  means  admit  that  the 
decision  of  JFessoii  v.  Allcard,  in  the  court  of  Exchequer,  and  AUcanl  v.  U'esucm  in 
[234]  the  Exchequer  Chamber,  though  full  to  the  point  that  it  is  competent  to  a 
creditoi-  to  dispute  the  validity  of  the  certificate  on  the  ground  that  the  resolution  has 
not  been  carried  into  ett'ect,  and  though  the  authorities  are  binding  on  us  to  the  extent 
that  a  creditor  may  notwithstanding  the  certificate  object  that  no  proper  notice  was 
given  to  him,  is  also  binding  on  us  to  the  extent  of  saying  that  as  to  other  matters 
the  certificate  is  not  conclusive  as  to  the  proceedings  under  the  petition  having  been 
regularly  ttiken.  But  it  is  uinieeessary  to  enter  into  considerations  of  that  kind  here  ; 
for,  the  case  of  Ex  pnrte  Ackraijil,  In  re  Munwe,  1  Mont.  D.  &  De  (4ex,  5.5-5,  is  a  direct 
authority  on  the  subject  of  the  alleged  informality.  The  very  point  was  there  raised 
and  disposed  of  by  Sir  John  Cross,  then  Chief  -hidge  of  the  court  of  Bankruptcy. 
Votes  had  been  given  on  tlie  choice  of  assignees,  on  behalf  of  two  banking  companies, 
viz.  the  Bank  of  Manchester  and  the  West  Riding  Union  Banking  Company,  under 
powers  of  attorney  executed  by  the  public  officers  of  those  associations,  who,  it  was 
contended,  had  no  right  to  delegate  their  authority.  The  learned  judge,  in  giving 
judgment,  says:  "Here,  the  public  officer  of  a  company  established  by  act  of  parlia- 
ment, who  must  by  the  act  be  a  partner  in  the  company  (a),  is  author-[235]-ized  to 
represent  the  company  in  all  legal  and  equitable  proceedings  whatsoever.  He  goes 
before  the  commissioner  to  prove  a  debt  on  behalf  of  himself  and  his  co-partners.  I 
must  consider  him  as  a  partner,  since  if  he  were  not  a  partner  he  could  not  hold  his 
office  :  and,  considering  him  as  a  partner,  I  must  hold  that  all  those  incidents  belong 
to  that  character  which  belong  to  it  in  other  partnerships,  and  which  may  reasonably 
and  properly  belong  to  it  in  such  a  partnership  as  this.  Now,  it  is  con.sidered  pioper 
in  oidinary  partnerships  that  a  partner  may  vote  on  behalf  of  the  Him,  by  attorney, 
at  the  choice  of  assignees  :  and  I  see  nothing  unreasonable  in  appl\  ing  that  rule  here." 
Two  other  points  were  mentioned  by  Mr.  Brown,  but  not  much  pressed      Indeed 

(a)  The  7  G.  4,  c.  46,  s.  4,  enacts  that,  "  before  any  such  corporation  or  co-partner- 
ship exceeding  the  number  of  six  persons  in  England  shall  begin  to  issue  any  bills  or 
notes,  or  borrow,  owe,  or  take  up  any  money  on  their  hills  or  notes,  an  account  or 
return  shall  be  made  out,  according  to  the  form  contained  in  the  schedule  marked  A. 
to  this  act  annexed,  wherein  shall  lie  set  forth  the  true  names,  title,  or  firm  of  such 
intended  or  existing  corporation  or  co-partnership,  and  also  the  names  and  places  of 
abode  of  all  the  members  of  such  corporation,  or  of  all  the  partners  concerned  or 
engaged  in  such  co-partnership,  as  the  same  respectively  shall  appear  on  the  books  of 
such  corporation  or  co-partnership,  and  the  name  or  firm  of  every  bank  or  banks 
established  or  to  be  established  by  such  corporation  or  co-partnership,  and  also  the 
names  and  places  of  abode  of  two  or  more  peisons,  btin;/  meinbers  of  such  cwporalion  or 
co-partnership,  and  being  resident  in  England,  who  shall  have  been  appointed  public 
officers  of  such  corporation  or  co-partnership,  together  with  the  title  of  office  or  other 
description  of  every  such  public  officer  respectively,  in  the  name  of  any  one  of  whom 
such  corporation  shall  sue  and  be  sued,  as  hereinafter  provided,"  &c. 
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there  is  nothing  in  them.  The  one  \v;is,  that  the  adjouinniont  was  informal.  But  I 
think  that,  when  the  Lords  Justices  remitted  the  matter  hack  to  the  commissioner, 
the  eftect  of  that  clearly  was  to  restore  it  to  its  original  state,  for  the  commissioner  to 
go  oil  with  it  from  the  point  at  which  the  appeal  took  place.  The  other  point  was, 
that  the  judgments  upon  which  the  actions  were  brought  were  obtained  after  the  date 
of  the  certificate.  As  to  that  the  authorities  are  conclusive ;  and  indeed  the  point 
was  given  up  bj'  Mr.  Brown. 

Upon  the  whole  I  am  of  opinion  that  there  is  no  ground  upon  which  the  plaintiffs 
can  impeach  the  certificate,  and  that  it  is  a  good  bar  to  the  action. 

[236]  WiLLES,  J.  I  am  of  the  same  opinion.  The  first  objection  divides  itself 
into  three  heads.  The  first  is  that,  whereas  the  arrangement  was  that  the  creditors 
were  to  receive  promissoiT  notes  for  the  amount  of  three  of  the  instalments,  cei  tain 
of  them,  instead  of  receiving  promissory  notes,  received  the  full  amount  of  the  com- 
position in  cash  So  far  as  those  individual  ci'editors  are  concerned,  they  got  something 
more  than  they  liargaiued  for.  The  payment  of  the  amount  in  money  rendered  the 
giving  of  the  promissory  notes  to  them  a  vain  and  useless  act,  because,  if  they  had 
been  given,  the  previous  payment  would  at  the  time  when  the  promissory  notes  fell 
due  have  operated  of  itself  as  satisfaction  of  the  notes,  so  as  to  prevent  their  ever 
being  of  any  practical  utility  :  and,  I  apprehend  that,  in  the  absence  of  any  fraud  upon 
the  plaintifl's,  or  undue  preference  of  those  particular  creditors, — neither  of  which  is 
suggested, — it  might  as  well  be  argued  that,  if  one  of  the  creditors  had  thought  fit 
altogether  to  release  the  debtor,  and  dispense  with  the  payment  of  the  money  as  well 
as  with  the  giving  of  the  promissor}'  notes,  there  would  be  a  failure  to  comply  with 
the  arrangement, — a  conclusion  so  absurd  as  to  require  us  to  try  some  means  of 
avoiding  it.  What  we  have  to  see  is,  whether  the  resolution  or  agreement  assented 
to  and  appro\ed  has  lieen  substantially  carried  into  effect,  regard  being  had  to  the 
object  of  all  parties,  which  was  that  the  creditors  should  be  paid  to  the  extent  of  10s. 
in  the  pound  on  the  amount  of  their  respective  debts.  Provided  that  object  has  been 
attained,  and  the  creditors  who  are  willing  to  receive  the  composition  are  satisfied  with 
the  mode  of  doing  it,  the  particular  details  may  be  treated  as  immaterial  as  between 
the  debtor  and  a  non-assenting  creditor.  I  cannot  conceive  a  case  to  which  the  maxim 
Qui  hiieret  in  litera  hajret  in  cortice  more  forcibly  applies  than  to  the  present. 

[237]  The  next  objection  is  one  pretty  much  of  the  same  kind,  viz.  that  some  of 
the  creditors  did  not  receive  the  first  instalment  of  the  composition  until  seven  days 
after  the  time  fixed  for  the  payment  of  that  instalment.  If  that  had  been  the  case 
with  the  creditor  who  relies  upon  the  objection,  it  might,  no  doubt,  have  afforded  a 
good  answer  to  the  defence,  as  appears  from  Hazard  v.  Mart,  .30  Law  J.,  Exch.  97. 
In  that  case,  to  an  action  of  debt,  the  defendant  pleaded  that,  after  the  accruing  of 
the  debt,  he  became  bankrupt,  anrl  that,  after  the  bankruptcy,  he  and  P.  R.,  in  pursu- 
ance of  the  2.30th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  made  an  offer 
of  composition,  which  was  accepted  by  nine  tenths  in  ruuuber  and  value  of  the  creditors, 
the  offer  being  to  pay  4s.  in  the  pound  in  full  satisfaction  of  his  debts,  such  composition 
to  be  paid  to  all  the  creditors  in  cash  within  fourteen  days  after  the  second  sitting  to 
be  appointed  under  the  •230th  section  ;  that  the  court  ordered  the  adjudication  to  be 
aiuuilled  ;  that  P.  R.  joined  in  making  the  offer  of  composition  in  consideration  of  all 
the  eft'ects  of  the  defendant  being  assigned  to  him  by  the  defendant ;  that  the  defen- 
dant and  P.  R.  paid  the  composition  to  the  other  creditors,  and  that  the  defendant 
had  always  been  ready  and  willing  to  pay,  and  biought  into  court  the  amount  of  the 
composition  on  the  plaintiff's  debt  ready  to  be  paid  to  him.  The  court  of  Exchef|uer 
held  that  the  plea  was  bad,  for  not  shewing  a  payment  or  tender  within  the  fourteen 
days.  The  same  considerations,  therefore,  are,  it  seems,  to  be  applied  to  deeds  of 
composition  under  the  12  &  13  Vict.  e.  106,  as  to  ordinaiy  composition  deeds.  But 
here  the  plaintiffs  were  not  the  persons  whose  payments  were  delayed :  everything 
that  was  due  to  them  under  the  resolution  was  tendered  to  them  at  the  proper  time : 
and  it  was  only  in  respect  of  some  [238]  few  of  the  other  creditors  that  accidentally, 
and  not  in  consequence  of  any  design  which  could  in  any  way  interfere  with  the 
plaintiffs'  rights,  the  payment  of  the  composition  was  postponed.  Those  creditors 
were  content:  and,  their  own  rights  only  being  in  question,  I  apprehend  it  was  com- 
petent to  them  to  waive  payment  at  the  day. 

The  third  ol)jection  is,  that  the  bond  was  not  such  as  the  debtor  engaged  to  give. 
The  bond  which  by  the  proposal  the  debtor  was  to  gi\'e  was  a  bond  to  secure  the 
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due  payment  of  the  last  three  instalments  of  the  composition.  The  bond  which  he 
gave  was  conditioned  to  be  void  if  the  debtor  should  make  and  have  reafJy  for  delivery 
to  the  creditors  such  promissory  notes  as  were  mentioned  in  the  amended  proposal  of 
the  iSth  of  February,  1861,  in  manner  and  within  the  period  therein  and  in  that 
behalf  specified,  and  if  the  second,  third,  and  fourth  instalments  should  be  duly  paid 
at  the  respective  times  in  that  behalf  provided  :  and  there  was  this  further  condition 
added, — "or  if,  before  any  default  shall  be  made  in  payment  of  the  said  instalments 
or  any  of  them,  or  any  part  thereof,  the  said  T.  H.  Mortimore  shall  be  adjudicated 
a  bankrupt  in  respect  of  any  debt  proved  or  provable  under  the  said  petition  so  filed 
by  him  in  the  said  court  of  Bankruptcy  as  aforesaid,"  the  bond  was  to  be  void.  As 
at  present  advised,  I  incline  to  think  that,  if  Mr.  Brown  could  have  pointed  out  any 
person  who  could  have  effectually  proceeded  to  an  adjudication  of  bankruptcy  against 
Mortimore,  the  bond  would  have  been  open  to  a  very  series  objection.  But  he  has 
failed  to  point  out  any  person  who  could  do  so ;  because,  as  to  all  persons  bound  b}' 
the  resolution  or  agreement,  I  apprehend  they  were  in  this  respect  in  the  same  condition 
as  persons  who  have  assented  to  a  composition  deed  independently  of  the  act  of  parlia- 
ment ;  and,  in  [239]  such  a  case,  I  apprehend,  the  rule  is  that  a  person  who  has  agreed 
to  accept  a  composition  from  his  debtor  could  not,  provided  the  debtor  had  fulfilled 
all  the  covenants  or  agreements  iii  the  deed  on  his  part,  or  if  the  time  for  performance 
had  not  arrived,  proceed  to  an  adjudication  in  bankruptcy  against  him.  There  would 
in  such  case  be  no  good  petitioning  creditor's  debt,  because  it  would  be  a  violation  of 
the  agreement  into  which  the  creditor  had  entered  with  his  debtor  to  molest  him  in 
any  way  before  any  default  had  been  made  by  him  in  carrying  out  the  new  engagement 
which  by  agreement  of  the  parties  was  substituted  for  the  original  debt.  And  creditors 
who  have  had  notice  of  the  proceedings  under  the  act,  and  are  bound  by  them,  would 
equally  be  prohibited  by  the  arrangement  from  taking  any  proceedings  in  bankruptcy 
before  any  default  made  by  the  delator.  It  only  remains,  therefore,  to  see  whether 
the  bond  could  have  been  made  void  under  this  branch  of  the  condition,  by  reason  of 
proceedings  in  bankruptcy  taken  by  a  creditor  who  either  had  no  notice  of  the  pro- 
ceedings or  to  whom  an  excepted  debt  was  due.  It  does  not  appear  from  the  case 
that  any  creditor  existed  by  whom  such  proceedings  could  ha\'e  been  taken  :  we  must, 
therefore,  assume  that  none  such  in  fact  existed.  The  bond  was  under  the  circum- 
stances a  sufficient  security  according  to  the  terms  of  the  proposal  which  was  assented 
to  and  confirmed.     This  objection  consequently  fails. 

I  now  pass  to  a  new  head  of  objections, — those  relating  to  the  proceedings  before 
the  commissioner  in  which  the  proposal  now  under  consideration  was  made  and  assented 
to.  It  is  in  effect  an  objection  in  the  nature  of  a  discontinuance  under  the  former 
practice  of  the  courts.  Now,  what  are  the  facts  ?  A  proper  petition  for  an  arrange- 
ment was  dul}'  filed,  and  pioper  notices  given.  In  the  course  of  the  proceed-[240]-ings, 
an  order  was  made  by  the  commissioner  that,  instead  of  proceeding  with  the  private 
arrangement,  the  debtor  he  adjudicated  a  bankrupt  and  the  proceedings  adjourned 
into  the  public  court.  That  order  for  the  time  put  a  stop  to  the  proceedings  under 
the  petition.  Then  there  was  a  competent  appeal  to  the  Lords  Justices  against  that 
order,  and  they  upon  the  hearing  determined  that  the  adjudication  of  the  commissioner 
was  erroneous,  and  remitted  the  matter  back  to  him  in  order  that  the  proceedings 
upon  the  petition  should  go  on  as  before  the  interruption.  Unless  it  can  be  said  that 
the  functions  of  the  Lords  Justices  were  merely  to  pronounce  the  commissioner's 
decision  wrong,  without  reinstating  the  appellant  in  the  position  in  which  he  stood 
before  the  erroneous  order  was  made,  one  course  only  was  possible,  viz.  that  the 
commissioner  should  do  as  he  did  here,  re-adjourn  the  case  from  the  public  court,  into 
which  it  ought  never  to  have  found  its  way,  and  proceed  with  the  petition  under  the 
arrangement  clauses.  That  is  what  the  commissioner  did  :  and  it  appears  to  me  that 
it  was  quite  competent  to  him  to  make  the  adjournment  and  proceed  as  he  did.  The 
proper  course  was  to  place  the  matter  in  statu  que.  The  maxim  Non  potest  adduci 
exceptio  ejusdem  rei  cujus  petitur  dissolutio,  is  one  of  universal  application  in  pro- 
ceedings b}'  way  of  appeal. 

With  respect  to  the  objection  that  the  proper  assent  was  not  given  by  certain  of 
the  creditors  under  the  provision  contained  in  the  217th  section  of  the  statute,  which 
enables  persons  authorized  by  letters  of  attorney  to  vote,  I  apprehend,  for  the  reasons 
given  by  my  Brother  Williams,  that  a  power  of  attorney  given  by  the  public  officer 
of  a  joint-stock  bank  under  the  7  G.  4,  c.  46,  or  of  any  other  public  trading  company 
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under  the  7  Sc  8  Vict.  c.  113,  in  which  piil)lic  officer  is  [241]  vested  the  |io\ver  to  sue 
and  to  prove  in  bankruptcy  in  respect  of  debts  due  to  the  company,  is  a  good  power 
of  attorney.     That  objection  also  therefore  fails. 

Then,  "there  is  a  further  objection,  which  is  founded  upon  the  fact  that  the  debt 
now  sued  for  wiis  not  existing  debt  at  the  time  these  proceedings  were  first  instituted, 
viz.  by  the  tiling  of  the  petition  for  iirraiigement.  As  to  that,  I  will  only  say  that  a 
dischaVge  under  the  power  of  arrangement  contained  in  the  bankrupt  Law  Consolida- 
tion Act,  lf«49,  a])pcars  to  have  attributed  to  it  by  the  legishiturc  i)recisely  the  same 
force  and  efficacy  as  a  discharge  by  certiKcate  under  an  ordinary  bankruptcy  ;  and  it 
is  only  necessary  to  refer  to  the  class  of  cases  of  which  /  «n  Sandau  w  Corslne, 
3  B.  &  Aid.  13,  is  one,  to  shew  that,  where  a  debt  is  barred,  all  acces.sorics  in  the 
shape  of  damages  and  costs  also  are  barred.  And,  as  the  certificate  bais  a  debt  in 
respect  of  which  an  action  is  pending  at  the  date  of  the  petition,  though  it  does  not 
ripen  into  a  judgment  until  afterwards,  any  discharge  of  that  debt  discharges  also 
those  accessories  which  the  law  attaches  to  the  debt. 

I  must  own  I  am  not  dissatisfied  at  the  failure  of  these  numerous  objections ;  for, 
perhaps,  there  never  was  a  case  of  this  sort  in  which  the  debtor  has  so  thoroughly  and 
substantially  carried  out  his  engagement  as  the  present. 

BYLKf^,  J.  I  also  am  of  opinion  that  all  the  objections  fail,  giving  the  fullest  efTect 
to  the  means  aflbrded  by  the  decision  in  AJh-ardv.  ll'es.<on,  confirmed  by  the  Exche(|uer 
Chamber  in  If'esson  v.  jlkard,  for  upsetting  these  arrangements.  As  to  the  first  point, 
all  I  shall  say  is  that,  where  the  debt  is  discharged  by  a  certificate  in  bankruptcy,  it 
has  been  held  that  a  judgment  sul)sequently  obtained  does  not  operate  a.s  a  [242] 
merger  of  the  debt,  but  that  the  discharge  from  the  debt  operates  a  discharge  fiom 
the  judgment  obtainei  thereon.  In  this,  as  in  some  other  cases,  the  bankrupt  law 
disregards  some  inconvenient  distinctions  which  exist  at  common  law.  And,  as  to  the 
objection  to  the  ;«ljournment  of  the  meetings  by  the  commissioner,  it  seems  to  me 
that  it  would  be  but  a  waste  of  time  to  add  a  word  to  what  has  been  said  by  my 
Brothers  Williams  and  Willes. 

The  next  objection  is  that,  without  the  help  of  the  joint-stock  companies  mentioned 
in  the  case,  there  was  not  a  sufficient  proportion  of  assents  to  the  debtor's  propo.sal, 
and  that  the  assents  given  on  behalf  of  those  bodies  were  not  properly  given.  That 
depends  upon  the  217th  section  of  the  Hankiupt  Law  Consolidation  Act,  184!),  which 
enacts  that  any  person  duly  authorized  by  letter  of  attorney  from  any  creditor  who 
has  proved  a  debt  to  the  amount  of  101.  and  upwards,  shall  be  entitled  to  vote  on  the 
question  of  assent  or  dissent  to  the  proposal  of  such  petitioning  trader.  These  joint- 
stock  companies,  not  being  bodies  corporate,  could  not  appeal'  at  the  meeting.  Among 
such  a  numerous  body,  there  must  have  been  some  shareholders  under  disability,  such 
sis  married  women,  lunatics,  or  infants.  Then  the  statute  provides  that  any  person 
duly  authorized  by  any  creditor  by  letter  of  attorney  may  appear  and  vote.  It  may 
be  observed  here  that  the  letter  of  the  statute  has  been  complied  with  :  the  person 
who  ;issented  on  behalf  of  these  joint-stock  companies  was  authorized  by  letter  of 
attorney.  Was  he '/»7y  authorized  ?  The  letter  of  attorney  under  which  he  in  each 
case  professed  to  act  was  executed  by  the  secretary  or  public  officer  of  the  company. 
It  is  objected  that  he  was  not  authorized  under  seal  to  give  such  power  of  attorney. 
If  this  were  an  instrument  which  by  law  was  required  to  be  under  seal,  no  [243]  one 
of  course  could  grant  such  a  power  unless  himself  impowered  or  authoiized  under  seal 
to  do  so.  But,  looking  at  the  circumstances  and  the  ordinary  course  of  business,  it  is 
impossible  that  there  could  be  an  authority  under  seal.  All  the  shareholders  must 
act ;  the  majority  would  have  no  power  to  affix  the  seal.  Independently,  therefore,  of 
technical  reasons,  I  should  have  no  hesitation  in  saying  that  the  statute  was  literally 
as  well  as  substantially  complied  with.  As  soon  as  the  party  to  whom  the  power  of 
attorney  was  given  appealed  at  the  meeting,  and  agreed  with  the  other  creditors, 
and  consented  on  the  part  of  those  whom  he  represented  to  forego  a  portion  of  their 
debt,  the  other  creditors,  doing  the  like,  it  seems  to  me  that  there  was  a  binding 
bargain  which  a  court  of  e(|uity  would  enforce,  and  which  probably  also  might  be  nuuh- 
the  foundation  of  an  action  at  law.  Besides,  here  the  principals  have  afterwards 
actually  accepted  the  composition.  This  would  be  a  ratihabitio,  which  would  rendei- 
the  transaction  valid  from  the  commencement  But  we  aie  relieved  fiom  all  difficulty 
upon  this  objection  by  the  decision  in  Ex  parte  v.  Ackiuyd,  In  re  Munrue,  1  Mont. 
V>.  &  De  Gex,  555,  which  is  precisely  in  point. 
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The  next  objection  which  has  been  urged,  is  that  the  agreement  has  not  been 
carried  into  effect  according  to  the  tenor  thereof.  In  the  first  place,  it  was  said,  certain 
of  the  creditors  were  paid  the  full  amount  of  the  composition  by  one  pa^'ment  in  cash, 
instead  of  ]jartly  in  cash  and  partly  by  promissory  notes.  Again,  it  is  objected  that 
others  of  the  creditors  were  paid  the  first  instalment  of  4s.  in  the  pound  in  cash,  and 
the  remaining  instalments  by  promissory  notes  after  the  time  stipulated  by  the  pro- 
posal which  was  assented  to  and  confirmed.  This,  it  was  urged,  rendered  the  whole 
arrangement  void.  Indeed,  Mr.  Brown  went  so  [244]  far  as  to  contend,  in  answer  to 
questions  which  I  put  to  him  in  the  course  of  his  argument  that,  if  these  payments 
had  been  made  five  minutes  after  twelve  o'clock  on  the  night  of  the  seventh  day  after 
the  confirmation  by  the  commissioner  of  the  resolution  of  the  creditors  to  accept  the 
debtor's  proposal,  or  if  a  counterfeit  sovereign  formed  part  of  one  of  the  payments,  the 
whole  would  be  frustrated  and  rendeied  void.  These  particular  creditors  do  not  com- 
plain of  the  way  in  which  they  have  been  paid  ;  and,  for  the  reasons  already  given, 
I  think  the  plaintiffs  ought  not  to  be  heard  to  make  this  objection. 

The  only  point  which  has  caused  me  any  trouble  is  the  argument  as  to  the  form 
of  the  bond  :  but,  when  that  comes  to  be  fairly  looked  into,  it  seems  to  me  to  have  as 
little  foundation  as  the  rest  of  the  objections.  The  modified  proposal  of  the  28th  of 
February,  1^61,  provides  that  the  composition  shall  be  paid  by  four  instalments,  the 
first,  of  4s.  in  the  pound,  in  cash,  the  other  three,  of  2s.  in  the  pound  each,  by  pro- 
missory notes  at  certain  dates,  to  be  guaranteed  by  the  bond  of  two  persons  named. 
The  objection  to  the  bond  was  that,  besides  the  condition  for  payment  of  the  pro- 
missory notes,  it  contained  a  condition  that  it  should  be  void,  if,  before  an}'  default 
should  be  made  in  payment  of  the  said  instalments, — viz.  the  promissory  notes, — or 
any  of  them,  or  any  part  thereof,  the  debtor  should  be  adjudicated  a  bankrupt  in 
respect  of  any  debt  proved  or  provable  undei'  the  said  petition  so  filed  by  him  in  the 
said  court  of  Bankruptcy  as  aforesaid.  Before  the  certificate  of  the  commissioner 
under  the  221st  section  of  the  statute  was  given,  a  breach  of  this  latter  condition  had 
become  impossible  :  the  whole  of  the  instalments  had  been  duly  paid,  and  the  debtor 
had  not  been  adjudicated  a  bankrupt,and  so  the  bond  had  become  useless. 

[245]  Giving,  therefore,  the  fullest  effect  to  all  Mr.  Brown's  objections,  I  am 
clearly  of  opinion  that  there  is  nothing  to  prevent  the  certificate  from  being  a 
complete  bar  to  the  claim  in  this  action  :  and  I  entirely  agree  with  my  Brother 
A\  illes  that  it  is  rare  indeed  to  see  an  arrangement  of  this  sort  so  satisfactorily 
and  faithfully  carried  into  effect  as  this  has  been. 

Keating,  J.  I  entirely  concur  in  all  that  has  been  said  by  the  rest  of  the  court, 
and  especially  do  I  concur  in  the  last  observation,  as  to  the  manner  in  which  this 
arrangement  has  been  carried  out  by  Mr.  Mortimore. 

Judgment  for  the  defendant. 


Read  v.  Edwards.     July  4th,  1864. 

[S.  C.  34  L.  J.  C.  P.  31 ;  11  L.  T.  311  ;  5  N.  R.  48.] 

An  action  lies  against  the  owner  of  a  dog,  who,  knowing  the  animal  to  have  a  propensity 
for  chasing  and  destroying  game,  permits  it  to  be  at  large,  and  the  dog  in  conse- 
quence "  breaks  and  enters  "  the  plaintitt''s  wood,  and  chases  and  destroys  young 
phea.sants  which  are  being  reared  there  under  domestic  hens. 

This  was  an  action  brought  by  the  plaintiff  to  recover  damages  for  the  destruction 
by  a  dog  belonging  to  the  defendant  of  certain  pheasants  of  the  plaintiff. 

The  first  count  of  the  declaration  stated  that,  before  and  at  the  several  times  of 
the  committing  by  the  defendant  of  the  grievances  thereinafter  mentioned,  the  plaintiff 
was  possessed  of  certain  breeding-places  for  pheasants,  and  of  ceitain  ph&isant-coops, 
which  said  breeding-places  and  pheasant-coops  were  then  used  hy  the  plaintiff  for  the 
purpose  of  breeding  and  rearing  pheasants;  and  the  plaintift' was  also  then  possessed 
of  divers  tame  hens  and  pheasants,  which  said  pheasants  were  at  and  during  the  times 
aforesaid,  heiug  reared  and  bred  up  by  the  plaintift"  in  the  said  breeding-places  and 
pheasant-coops  through  and  by  means  of  [246]  the  said  hens,  which  said  hens  were 
kept  and  used  by  the  plaintiff  to  brood,  harbour,  and  cherish  the  said  pheasants  in 
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the  s;ii(l  Ipioeding-places  and  ph easant coops ;  that  the  defendant  then  wrongfully  and 
injurioiislv  kept  certain  dogs,  he  the  defendant  at  and  during  the  said  several  times 
aforesaid  knowing  the  pieniises,  and  also  then  well  knowing  that  the  said  dogs  were 
used  and  accustomed  to  hunt,  chase,  pursue,  and  drive  about  pheasants,  and  to  kill 
and  dcstioy  the  same  ;  and  at  and  during  the  several  times  aforesaid  the  defendant  , 
wron"fullv  and  negligently  hehaved  and  conducted  himself  in  and  about  the  keeping  ; 
and  taking  care  of  the  said  dogs,  and  the  restraining,  confining,  and  controlling  the 
same  ;  and  the  said  dogs,  whilst  the  defendant  so  kept  the  said  dogs  (and  in  the  manner 
aforesaid),  on  divers  days  and  times,  to  wit,  betwceti  the  1st  of  July,  1808,  and  the 
1st  of  August,  1.><G.3,  by  reason  of  the  premises  aforesaid,  hunted,  chased,  pursued, 
and  drove  about  the  sAid  pheasants,  and  killed  and  destroyed  divers  and  very  many, 
to  wit,  two  liinidred,  of  the  said  pheasants  ;  whereby  and  by  reason  of  the  premises  > 
the  plaintilV  had  been  anil  was  seriously  damnitied  and  injuied,  and  divers  moneys 
theretofore  expended  and  laid  out  in  and  about  and  incident  to  the  raising,  rearing, 
feediiii',  taking  care  of,  and  watching  the  said  pheasants,  became  and  were  wholly 
lost  to  the  plaintiff;  and  the  plaintiff  had  been  also  thereby  deprived  of  the  said 
pheasants,  and  of  the  enjoyment  thereof,  and  had  been  prevented  and  hindered  from 
therewith  stocking  his  the  plaintiff's  woods  and  grounds  with  pheasants,  and  from 
having  such  recreation  and  pleasure  therein  as  but  for  the  premises  he  would  have 
had  :  and  had  also  thereby  been  deprived  of  divers  gains  and  prolits  which  otherwise 
and  but  for  the  premises  he  would  have  derived,  and  which  might  and  would  have 
accrued  to  him  therefrom  [247J  and  from  the  disposal  thereof ;  and  also  by  leason  / 
of  the  piemises  the  plaintitl'  had  been  necessarily  put  to  and  had  incurred  great  ■; 
expense  in  and  about  the  watching,  keeping,  and  taking  care  of  the  said  breeding- 
places,  pheasant-coops,  hens,  and  pheasants  ;  and  also  by  leason  of  the  premises  the 
plaintiff  was  forced  and  compelled  to  keep  and  employ  a  much  greater  number  of 
servants  and  keepers  to  attend  upon  and  supeiintend  the  same  than  otherwise  and 
but  for  the  premises  he  would  or  need  have  kept  or  employed. 

1  he  second  count  stated  that,  on  divers  days  and  times,  the  defendant,  then  know- 
ing that  certain  of  his  dogs  were  accustomed  to  hunt  for  and  pursue  game,  and  also 
then  knowing  that  the  plaintiff  preserved  and  had  game  in  the  wood  and  plantation 
of  the  plaintiff  thereinafter  mentioned,  so  negligently  and  carelessly  controlled,  kept, 
and  restrained  the  said  dogs  near  to  the  said  wood  and  plantation,  that  thiough  and 
by  reason  thereof  the  said  dogs  broke  and  entered  the  said  wood  and  plantation  of    i 
the  plaintiff  called  Ilockcring  Wood,  situate  at  Hockering,  in  the  county  of  Norfolk,    i 
and  trod  down,  damaged,  aiid  destroyed  the  herbage,  soil,  and  underwood  thereof,    j 
and  ran  about,  hunted,  and  chased  therein,  and  hunted,  chased,  puisued,  drove  about,    | 
disturbed,  killed,  a!id  destroyed  the  game,  pheasants,  hares,  and  rabbits  which  weie    j 
in  the  said  wood  :  by  reason  whereof  large  quantities  of  the  said  game,  pheasants,    j 
hares,  and  rabbits  were  greatly  terrified  and  affiighted  and  caused  to  lea^■e  the  said    1 
wood  and  plantation,  and  were  injured ;  and  by  reason  of  the  premises  the  plaintiff   t 
had  been  and  was  seriously  damnified  and  injured,  and  the  plaintiti's  right  to  shoot 
and  sport  in  the  said  wood  and  plantation  had  been  spoiled  and  damaged,  and  diveis 
moneys  theretofore  expended  and  laid  out  in  and  about  and  incident  to  the  raising, 
rearing,  feeding,  taking  care  of,  and  watching  the  said  [248]  game,  pheasants,  hares, 
and  rabbits  became  and  were  wholly  lost  to  the  plaintift';  and  the  plaintiff'  was  thereby 
caused  to  incur  greater  expenses  than  he  would  ha\e  done  in  and  about  the  watching 
and  taking  care  of  the  said  wood,  game,   pheasants,   hares,  and   rabbits  ;  and   the 
plaintiff  had  also  been   thereby  depiived   of  the  said  game,   pheasants,   hares,  aiul 
rabbits,  and  of  the  enjoyment  thereof,  and  from  having  such  pleasure  and  i-ecreation 
therein  as  otherwise  and  but  for  the  premises  he  would  have  had  ;  and  also  thereby   , 
the  plaintiff  had  been  deprived  of  divers  great  gains  and  profits  which  otherwise  and  i 
but  for  the  premises  he  would  have  deiived,  and  w^hich  might  and  would  have  accrued  j 
to  the  plaintiff  therefrom  and  from  disposal  thereof.     Claim,  2501. 

The  defendant  pleaded,  — first,  not  guilty,— secondly  (to  the  first  count),  that  the 
said  pheasants  were  not,  nor  were  any  of  them,  the  plaintifTs,  as  alleged, — thirdly  (to 
the  second  count),  that  the  said  dogs  were  not  his,  as  alleged, — fourthly  (to  the  second 
count),  I  hat  the  said  wood  and  plantation  were  not  the  plaintift's,— fifthly  (to  the 
second  count  so  far  as  related  to  the  alleged  right  to  shoot  and  sport),  that  the 
plaintiff  had  no  right  to  shoot  or  have  sport  as  alleged, — sixthly  (to  the  second  count), 
that  he  did  not  know  that  the  said  dogs  were  accustomed  to  hunt  for  and  pursue  game, 
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nor  did  he  know  that  the  plaintiff  preset'ved  and  had  game  in  the  said  wood  and 
plantation,  as  alleged.     Issue  thereon. 

The  cause  was  tried  before  Cockburn,  C.  J.,  at  the  last  Spring  Assizes  at  Norwich, 
when  the  following  facts  appeared  in  evidence  : — The  plaintift'  was  possessed  of  a  wood 
called  Hockering  Wood,  about  200  acres  in  extent,  in  which  he  was  in  the  habit  of 
rearing  and  preserving  pheasants  and  other  game.  In  the  Summer  of  1863,  he  had 
caused  a  large  number  of  [249]  pheasants'  eggs  to  be  hatched  under  hens  in  a  breeding- 
place  about  one  hundred  yards  from  the  wood.  When  the  broods  were  about  eight 
weeks  old,  they  were  removed  into  the  wood,  together  with  the  coops  and  hens, — the 
hens  being  kept  in  the  coops,  and  the  young  pheasants  allowed  to  run  in  and  out  at 
their  pleasure.  Whilst  the  3'oung  pheasants  were  so  in  the  wood,  viz.  on  the  17th 
and  19th  of  July,  a  pointer  lielonging  to  the  defendant  chased  and  worried  them, 
killing  or  driving  away  (according  to  the  evidence  of  the  plaintiff's  keeper  and  his 
assistant)  about  one  hundred  and  sixty  of  them.  It  was  proved  that  the  defendant 
had  had  notice  that  his  dog  was  in  the  habit  of  trespassing  in  Hockering  Wood  and 
chasing  the  game  there;  and,  particularly,  that  in  the  year  1862,  he  was  informed  of 
his  having  chased  and  killed  there  three  hares  and  four  rabbits,  on  which  occasion  he 
was  threatened  with  an  action  by  the  plaintiff. 

On  the  part  of  the  defendant  it  was  objected  that  the  first  count  could  not  be 
sustained,  inasmuch  as  there  could  be  no  property  in  pheasants,  they  being  animals 
feraj  naturae. 

Leave  being  reserved  to  him  to  move  upon  this  point,  the  defendant's  counsel  pro- 
ceeded to  address  the  jury  upon  the  second  count, — contending  that  the  evidence  did 
not  shew  that  the  pheasants  in  question  had  been  destroyed  by  dogs,  or  that  the  dog 
was  the  defendant's  dog ;  and  that  there  was  no  proof  of  a  scienter. 

His  Lordship  left  it  to  the  jury  to  say, — first,  whether  the  plaintiH's  pheasants 
were  destro\'ed  by  dogs, — secondly,  if  so,  whether  the  defendant's  dog  was  one  of 
them, — thirdly,  if  so,  was  the  propensity  of  the  dog  to  chase  and  destroy  game,  going 
out  for  that  purpose  of  its  own  accord,  known  to  the  defendant.  And  he  told  them 
that,  if  a  man  has  a  dog  which  has  to  his  bnowkdye  a  propensity  to  any  particular  mis- 
[250]-chief,  whereby  injury  may  be  caused  to  another,  it  is  the  duty  of  the  owner  to 
restrain  the  dog  from  going  on  another  man's  land  or  premises  to  do  the  mischief 
and  thereby  cause  the  injury.  But  he  reserved  leave  to  the  defendant  to  move,  if  the 
court  should  take  a  different  view. 

The  jury  returned  a  \'erdict  for  the  plaintiff,  damages,  51.  The  verdict  was  taken 
upon  the  second  count  only. 

O'Malley,  Q.  C,  in  Easter  Term  last,  accordingly  obtained  a  rule  calling  upon  the 
plaintiff  to  shew  cause  why  the  verdict  should  not  be  set  aside  and  a  verdict  entered 
for  the  defendant,  on  the  grounds, — first,  that  there  was  no  evidence  to  go  to  the 
jury  in  support  of  the  declaration, — secondly,  that  the  second  count  of  the  declaration, 
on  which  the  verdict  was  taken,  was  framed  as  for  an  infringement  of  the  plaintiff's 
right  of  shooting  and  .sporting,  and  there  was  no  evidence  of  any  infringement  of  such 
right  ;  or  for  a  new  trial,  on  the  ground  that  the  verdict  was  against  the  weight  of 
the  evidence,  or  on  the  ground  of  the  misdirection  of  the  judge  in  leaving  to  the 
jury  the  question  of  the  negligence  of  the  defendant,  and  in  not  telling  them  that 
the  destruction  of  the  game  was  no  ground  of  action  ;  or  why  the  judgment  should 
not  be  ari'ested,  on  the  ground  that  the  second  count  of  the  declaration  disclosed  no 
ground  of  action.  He  submitted  that,  though  a  man  is  responsible  for  injury  done 
by  an  animal  of  a  wild  or  ferocious  nature,  such  as  a  lion  or  a  tiger,  whose  propensities 
are  known,  yet,  in  the  case  of  domesticated  animals,  he  is  only  responsible  for  their 
acts  where  he  has  become  aware  by  pi-e\'ious  experience  that  they  have  acquired 
habits  of  ferocity  or  mischief;  referring  to  the  case  of  Mai/  v.  Burddt,  9  Q.  B.  lOL 
[Willes,  J.,  referred  to  Masun  v.  Ju'eliwj,  [251]  1  Ld.  Raym.  608,  and  observed  that 
the  second  count  here  was  evidently  founded  upon  the  case  in  the  Year  Book,  20  E.  4, 
fo.  10,  b.(a).] 

(a)  "  In  trespass  for  entering  the  plaintiff's  close  and  depasturing  his  herbage  with 
his  beasts,  per  Gery  (for  the  defendant).  The  action  is  not  maintainable,  for  the 
defendant  says  that  all  the  men  of  I),  had  had  common  in  200  acres  of  moor  from 
time  whereof  memory  is  not  to  the  contrary,  and  that  the  plaintitl's  land  is 
adjoining  to  the  200  acres  in  which  they  were  put,  and  that  they  entered  into  the 
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Hayes,  Seijt.,  aiicl  Metcalfe,  slieweii  cause.  The  .se-[252]-coii(l  count  alleges  a 
trespa-ss  l.y  thu  (lufendaiit's  dog  in  the  plaintin's  wood,  and  chasing  and  destroying 
game  therein,  not  alleging  them  to  be  tame.  [Williams,  J.  The  count  cautiously 
ahstains  from  calling  the  pheasants  the  /ilniiilijt''  pheasant.s.  The  pleader  evidently 
had  the  fear  of  the  lal.bit  cuse,— Blades  v.  Iliyys,  12  C.  B.  (N.  S.)  .^)01,  in  error, 
i;5  C.  B.  (N.  S.)  .S4  I, —before  his  eyes.]  In  that  case  it  was  held,  upon  the  authority 
of  Ilii/y  V  The  Earl  <J'  Lowddh;  1  Hurlst  Si  N.  923,  that  the  owner  of  land  has  a 
qualihed  property  in  game  killed  thereon  by  a  stranger,  ratione  sohe  This  is  the 
case  of  young  game,  in  which  the  owner  of  the  soil  would  have  a  property  propter 
inipoteniiani  :  see  the  case  of  Swans,  7  Co.  Kep.  1-5  b.,  17  b.,  where  Lord  Coke  says, — 
"There  arc  three  manner  of  rights  of  property,  scil.  property  absolute,  property 
<|ualified,  and  property  possessory.  A  man  hath  not  absolute  property  in  anything 
which  is  lera>  natiuie,  but  in  those  which  are  domitie  naturae.  Property  qualifiiid 
and  possessory  a  man  may  have  in  those  which  are  ferse  natura; ;  and  to  such  property 
a  man  may  attain  in  two  ways, — by  industr}',  or  ratione  impotentiic  et  loci  ;  by 
industry,  as,  Ity  taking  them,  or  by  making  them  mansueta,  i.e.  mainii  assuota,  or 
domesticse,  i.e.  domui  assueta  :  but,  in  those  which  are  fer;e  natura;,  and  l>y  industry 
aie  made  tame,  a  man  hath  but  a  qualified  property  in  them,  scil.  so  long  as  they 
remain  tame,  for,  if  they  do  attain  to  their  natural  libert}',  and  have  not  animinn 
revertendi,  the  property  is  lost,  ratione  impotentiie  et  loci ;  as,  if  a  man  has  young 
shovclers  or  goshawks,  or  the  like,  which  are  fera;  natura;,  and  they  build  in  my  land, 
1  have  possessory  property  in  them,  for,  if  one  takes  them  when  they  cannot  fly,  the 
owner  of  the  soil  shall  have  an  action  of  trespass  quare  lioscum  suum  fregit,  et  tres 
pulios  espervor'  suor'  orardear'  suar'  pretii  tantum,  nuper  in  eod'  bo.sco  niditieant,'  cepit 
ct  [253]  asportavit :  and  therewith  agreeth  the  Register  and  F.  N.  B.  86  L.  and  89  K. 
10  K.  4,  fo.  14,  18  E.  4,  fo.  8,  14  H.  8,  fo.  1  b.,  Standf.  2.")  b.  Vide  12  H.  8,  fo.  4, 
and  18  H.  8,  fo.  12.  But,  when  a  man  hath  .savage  beasts  ratione  privilegii,  as  by 
reason  of  a  park,  warren,  &c.,  he  hath  not  any  property  in  the  deer,  or  conies,  or 
phea.sants,  or  paitridges ;  and  therefore,  in  an  action  quarc  parcum,  warrcnnum,  Sec, 
fregit  el  intravit,  et  tres  dam;is,  lepores,  cuniculos,  phasianos,  perdiccs,  cepit  et 
asportavit,  he  shall  not  say  '  suos '  for  he  hath  no  property  in  them,  but  they  do 
belong  to  him  ratione  privilegii  for  his  game  and  pleasure  so  long  as  they  remain  in 
the  privileged  place ;  for,  if  the  owner  of  the  park  dies,  his  heir  shall  have  them,  and 
not  his  executors  or  administrators,  because  without  them  the  pai'k,  which  is  an 
inheritance,  is  not  complete  (a) ;  nor  can  felony  be  committed  of  them  ;  but  of  those 
which  are  made  tame,  in  which  a  man  by  his  industry  hath  any  property,  felony  may 
be  committed."  The  second  count  here  is  clearly  good,  and  is  supported  by  the 
evidence.     [Byles,  J.     Is  it  not  enough  for  you   to  establish  a  trespass  committed 

land  of  the  plaintiff  without  the  defendant's  knowledge,  and  immediately  the  defen- 
dant knew  it  he  drove  them  out ;  wherefore  he  prays  judgment,  &c.  Briggs  :  This  is 
no  plea;  for,  if  he  (the  defendant)  wish  to  prescribe,  he  ought  to  prescribe  in  a  certain 
name,  as  of  a  corporation.  Brian  :  As  far  as  this  is  concerned,  the  plea  seems  good 
enough  :  but  it  appears  to  me  that  the  plea  is  naught  for  another  cause ;  for,  when 
he  put  his  beasts  in  the  common,  he  ought  to  use  his  common  so  that  they  do  no 
wrong  to  another  man.  And,  if  the  land  in  which  he  ought  to  have  this  common  is 
not  inclosed,  as  it  is  here,  he  ought  to  keep  his  beasts  in  the  common  and  out  of  the 
land  of  another.  Littleton  :  I  think  so  too ;  for,  I  understand  that  this  is  the  law. 
If  a  common  road  lies  over  the  land  of  divers  men,  and  if  a  drover  come  with  his 
beasts  and  some  of  them  go  out  of  the  way,  he  shall  be  punished  in  an  action  of 
trespass  ;  and  so  here.  Townsend  :  Here  we  say  that  we  put  in  our  beasts,  and  they  t 
were  driven  out  of  the  common  l)j'  nild  1/easl.t,  to  wit,  dogs.  Brian  :  What  is  this  to  \ 
the  purpose  ?  Townsend  :  In  that  case  he  may  have  an  action  against  the  master  of  j 
the  dog.  Xele :  Have  you  in  your  country  wilfl  dogs?  This  is  wonderful.  Brian:  ( 
Notwithstanding  you  may  have  an  action  against  the  dog's  master,  still  the  plaintiff  f 
may  have  an  action  against  you  ;  as,  if  I  bail  goods  to  a  man  to  keep,  and  a  stranger 
takes  them  out  of  his  possession,  I  may  have  an  action  against  him  or  against  my 
bailee.  Genny  :  We  traverse  generally,  not  guilty.  Brian  :  That  is  right ;  for,  you 
or  the  dogs  [dogs'  master'!]  should  be  punished,  for  the  plaintiff  is  injured  wrong- 
fully." 

(a)  See  Morgan  v.  The  Earl  of  Abergavenny,  8  C.  B.  768 
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upon  the  land?]  Yes.  In  Sutton  v.  Moody,  1  Ld.  Raym.  250,  2  Salk.  556,  3  Salk. 
290,  5  Mod.  375,  12  Mod.  144,  Comb.  458,  Corny  us,  34,  Holt.  608,  it  was  held  that, 
where  game  is  killed  on  the  land  of  A.,  the  pi'operty  thereof  in  him  is  absolute. 
[Willes,  J.  Started  and  killed.]  Holt,  C.  J.,  in  giving  judgment  in  that  case,  .says: 
"  A  warren  is  a  privilege  to  use  his  land  to  such  a  purpose  :  and  a  man  may  have 
warren  in  his  own  land,  and  he  may  alien  the  land  and  retain  the  privilege  of  warren. 
But  this  gives  no  greater  property  in  the  conies  to  the  warrener,  for  the  property 
arises  to  the  party  from  the  possession ;  and  therefore,  if  a  man  keeps  conies  in  his 
close  [254]  (as  he  may),  he  has  a  possessory  property  in  them  so  long  as  they  abide 
there  :  but  if,  they  run  into  the  land  of  his  neighbour,  he  may  kill  them,  foi'  then 
he  has  the  possessory  property.  //  A.  starts  a  hare  in  the  ijrowul  of  B.,  ami  hwtls  it  awl 
kills  it  there,  the  jmyperti/  continues  all  the  while  in  B.  But,  if  A.  starts  a  hare  in  the 
ground  of  B.,  and  hunts  it  into  the  ground  of  C,  and  kills  it  there,  the  property  is  in 
A.,  the  hunter,  but  A.  is  liable  to  an  action  of  trespass  for  hunting  in  the  grounds  as 
well  of  B.  as  of  C.  But,  if  A.  starts  a  hare,  &c.  in  a  forest  or  warien  of  B.,  and  hunts 
it  into  the  ground  of  C,  and  there  kills  it,  the  property  remains  all  the  while  in  B., 
the  proprietor  of  the  warren,  because  the  privilege  continues."  And  this  is  followed 
in  C'arrington  v.  Taylor,  11  East,  571,  Keehle  v.  Hickeringill,  11  East,  574,  n.,  and 
Churchward  v.  Studcly,  14  East,  249,  and  also  by  the  Exchequer  Chamber  in  The  Earl 
of  Lonsdale  v.  Rigg  and  Blades  v.  Higgs.  [Byles,  J.  In  Blades  v.  Higgs,  it  was  con- 
ceded throughout  that  the  rabbits  were  wild.  Williams,  J.,  referred  to  the  judgment 
of  Willes  J.,  in  Cox  v.  Barbidge,  13  C.  B.  (N.  S.)  430,  440,  where  that  learned  judge 
expresses  a  doubt  as  to  the  correctness  of  the  distinction  taken  by  Lord  Holt  in  Mason 
v.  Keeling,  1  Ld.  Raym.  606,  608,  "  between  horses  and  oxen,  in  which  a  man  has  a 
valuable  property,  and  which  are  not  so  familiar  to  mankind,  and  dogs."]  There  can 
be  no  real  difference  in  the  responsibility  of  the  owner,  between  the  case  of  an  ox  or  a 
sheep  and  a  dog.  A  man  having  a  right  of  way  over  the  close  of  another,  can  have 
no  more  right  to  permit  his  beasts  or  his  sheep  to  eat  of  his  herbage,  than  he  has  to 
discharge  a  gun  near  to  his  decoy.  [Keating,  J.  Why  should  not  a  man  have  a  right 
to  have  his  game  undisturbed  on  his  land  ^  There  can  be  no  good  reason  why  he 
should  not.  [Williams,  J,  You  would  not  need  these  authorities  if  this  were  [255] 
alleged  and  proved  to  have  been  a  wilful  trespass.]  No.  The  question  is,  whether 
the  defendant,  having  notice  of  the  propensity  of  his  dog  to  chase  and  destroy  game, 
was  not  bound  to  restrain  it.  There  was  abundant  evidence  of  the  scienter.  [Byles,  J., 
referred  to  Baron  Wilde's  judgment  in  Blades  v.  Higgs,  13  C.  B.  (N.  S.)  852,  as  being 
a  correct  exposition  of  the  law  on  the  subject  of  game  kept  as  here.  [Keating,  J. 
There  was  a  similar  case  argued  in  the  court  of  Criminal  Appeal  in  Michaelmas  Term 
last ;  but  judgment  was  deferred.  Williams,  J.  Is  there  any  case  of  an  action  of 
trespass  being  maintained  and  damages  recovered  for  killing  the  game?]  The  point 
was  raised  in  Hannam  v.  Mockett,  2  B.  &  C.  934,  4  I).  &  R.  518  ;  but  it  went  off  on 
the  ground  that  the  birds  there  (rooks)  were  not  alleged  to  be  an  article  of  human 
food.  Bayley,  J.,  however,  in  delivering  the  judgment  of  the  court,  goes  very  fully 
into  the  subject  of  the  piopei'ty  in  game.  "  The  plaintiff,"  said  that  learned  judge, 
"  does  not  state  any  special  right  in  him  to  have  the  rooks  resort  to  his  trees ;  he 
relies  upon  that  general  right  which  all  the  King's  subjects  have,  and  he  describes  the 
profit  to  arise  to  him,  not  from  the  eggs,  but  from  the  killing  the  birds  and  their 
young.  To  maintain  an  action,  the  plaintiff' must  have  had  a  right,  and  the  defendant 
must  have  done  a  wrong.  A  man's  rights  are  the  rights  of  personal  security,  personal 
liberty,  and  private  property.  Private  property  is  either  property  in  possession, 
property  in  action,  or  property  that  an  individual  has  a  special  right  to  acquire.  The 
injury  in  this  case  does  not  affect  any  right  of  personal  security  or  personal  liberty, 
nor  any  property  in  possession  or  in  action  ;  and  the  question  then  is,  whether  there 
is  any  injury  to  any  property  the  plaintiff  had  a  special  right  to  acquire.  A  man  in 
trade"  has  a  right  in  his  fair  chances  of  [256]  profit,  and  he  gives  up  time  and  capital 
to  obtain  it  It  is  for  the  good  of  the  public  that  he  should.  But,  has  it  ever  been 
held  that  a  man  has  a  right  in  the  chance  of  obtaining  animals  ferse  nature,  where  he 
is  at  no  expense  in  enticing  them  to  his  premises,  and  where  it  may  be  at  least 
questionable  whether  they  will  be  of  any  service  to  him,  and  whether,  indeed,  they 
Avill  not  be  a  nuisance  to  the  neighbourhood  '!  This  is  not  a  claim  propter  impotentiam 
because  they  are  young,  propter  solum  because  they  are  on  the  plaintiff's  land,  or 
propter  industriam  because  the  plaintiff'  has  brought  them  to  the  place  or  reclaimed 
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them,  but  jnopter  iisiim  et  consuetudinem  of  the  birds.  They,  of  their  own  choice, 
and  without  aiiv  e.xpeiiilitiirc  or  trouble  on  his  part,  have  a  predilection  for  his  trees, 
and  are  disposed  to  resort  to  them.  But,  has  he  a  legal  right  to  insist  that  they  shall 
be  permitted  to  do  so  !  Allow  the  right  as  to  these  birds,  and  how  can  it  be  denied  as 
to  all  others !  In  considering  a  claim  of  this  kind,  the  nature  and  properties  of  the 
birds  are  not  immaterial.  The  law  makes  a  dislinclim  between  animaU  fitted  for  food  and 
t)io.<e  which  are  not ;  between  those  which  are  destructive  of  private  property  and  those 
which  are  not ;  between  those  which  have  received  protection  by  common  law  or  by 
statute  and  those  which  have  not.  It  is  not  alleged  in  this  declaration  that  these 
rooks  were  fit  for  food  ;  and  we  know  in  fact  that  they  are  not  generally  so  used.  So 
far  from  being  protected  by  law,  they  have  been  looked  upon  by  the  legislature  as 
destructive  in  their  nature,  and  as  nuisances  to  the  neighbourhood  wheie  they  are. 
That  being  so,  surely  a  party  can  have  no  right  to  have  them  resort  to  his  lands,  to  the 
injury  of  his  neighbours  :  and,  consequently,  no  action  can  lie  maintainable  against  a 
person  who  prevents  their  so  doing.  It  has  been  said  that  a  man  may  acquire  rights  over 
[257]  all  animals  similis  natura>,  as  afloiding  him  diversion,  such  as  rabbits  in  a  warren, 
or  doves  in  a  dove-cote.  But  first  it  is  to  be  observed  that  rabbits  and  pigeons  are  not 
only  subjects  of  diversion,  but  constitute  an  article  of  food.  In  2  Inst.  199,  it  is  said 
that  '  the  common  law  gave  no  way  to  matters  of  pleasure  (wherein  most  men  do  excel), 
for  that  they  brought  no  profit  to  the  commonwealth  ;  and  therefore  it  is  not  lawful 
for  any  man  to  eiect  a  park,  chase,  or  u-arren,  without  a  licence  under  the  great  seal  of 
the  King,  who  is  pater  patriie  and  the  head  of  the  commonwealth  : '  but,  in  the  same 
jjiige,  it  is  said  that  '  fish-ponds,  being  a  matter  of  profit  and  increase  of  victuals,  any  man 
may  erect.'  A  iid,  even  with  respect  to  animals  ferie  nature,  though  they  be  fit  for  food, 
such  as  rabbits,  a  man  has  no  right  of  property  in  them."  He  then  refers  to  Boiilston's 
case,  5  Co.  Kep.  104  b.,  (BonUtvn  v.  Hardy)  Cro.  Eliz.  547,  Dcwell  v.  Sindeiv,  Cro.  Jac. 
490,  Arnold  v.  Jefferson,  3  Salk.  248,  and  the  case  of  Monopolies,  11  Co.  Eep.  87,  and 
to  the  statutes  24  H.  8,  c.  10,  25  H.  8,  c.  1 1,  and  8  Eliz.  c.  15,  and  concludes, — "  Keelile 
V.  Uirkeringill,  1 1  East,  574,  n.,  bears  a  stronger  resemblance  to  the  present  than  any 
other  case  ;  but  it  is  distinguishable.  There  it  was  decided  that  an  action  on  the  case 
lies  for  discharging  guns  near  the  decoy -pond  of  another,  with  design  to  damnify  the 
owner  by  frightening  away  the  wild-fowl  resorting  thereto,  by  which  the  wild-fowl  are 
frightened  away  and  the  owner  damnified.  But,  in  the  first  place,  it  is  observable  that 
wild-fowl  are  protected  by  the  statute  25  H.  8,  c.  1 1  ;  that  they  constitute  a  known 
article  of  food  ;  and  that  a  person  keeping  up  a  decoy  expends  money  and  employs 
skill  in  taking  that  which  is  of  use  to  the  public.  It  is  a  profitable  mode  of  employing 
his  land,  and  was  considered  by  Lord  Holt  as  a  description  of  trade.  That  case, 
therefore,  [258]  stands  on  a  ditt'erent  foundation  from  this.  All  the  other  instances 
which  were  referred  to  in  the  argument  on  the  part  of  the  plaintifif,  are  cases  of  animals 
specially  protected  by  acts  of  parliament,  or  which  are  clearly  the  subject  of  property. 
Thus,  hawks,  falcons,  swans,  partridges,  pheasants,  pigeons,  wild-ducks,  mallards,  teals, 
widgeons,  wild-geese,  black-game,  red-game,  bustards,  and  herons,  are  all  recognized 
by  different  statutes  as  entitled  to  protection,  and  consequentl_v,  in  the  eye  of  the  law, 
are  fit  to  be  preserved.  Bees  are  property,  and  are  the  subject  of  larceny.  Fisheries 
are  totally  difierent.  The  fish  can  flo  no  harm  to  any  one,  and  constitute  a  well-known 
article  of  food.  Upon  the  ground,  therefore,  that  the  plaintifihad  no  property  in  these 
rooks,  that  they  are  birds  fene  naturic,  destructive  in  their  habits,  and  not  protected 
either  by  common  law  or  statute,  and  that  the  plaintitt'is  at  no  expense  with  regard 
to  them,  we  are  of  opinion  that  the  plaintifi'  had  no  right  to  insist  upon  having  them 
in  his  neighijourhood,  and  that  he  cannot  maintain  this  action."  [Willes,  J.  Some  of 
the  reasoning  of  Baylcy,  J.,  in  that  case  is  not  very  satisfactory.  Williams,  J.  There 
was  not  any  separate  count  for  killing  game.]  No.  But  there  was  in  Rig<j  v.  Laid 
Lonsdale,  1 1  Exch.  654,  a  count  in  trover  foi-  carrying  away  game.  [Williams,  J.  Dead 
game.  Willes,  J.  It  is  not  alleged  here  that  the  pheasants  were  good  for  food.]  Lex 
speetat  natura'  ordinem :  they  are  called  game.  [Willes,  J.  A  wolf  is  game.J  The 
statute  1  &  2  W.  4,  c.  32,  s.  30,  recognizes  that  there  may  be  a  trespass  in  pursuing 
game  ;  and  that  even  where  the  party  charged  does  not  actually  enter  upon  the  land. 
Sending  a  dog  into  a  cover  to  drive  out  game,  that  the  defendant  might  shoot  it  from 
the  highway  adjoining,  was  held  to  be  a  trespass  :  The  Queen  v.  Fratt,  4  Ellis  it  B.  860. 
To  the  same  ettect  is  [259]  Dimmork  v.  Allenhi/,  cited  in  Deane  v.  Ckujton,  2  Marsh.  577, 
582.     [Williams,  J.     The  law  as  laid  down  in  Sutton  v.  Moody  must  bind  us,  though 
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certainly  the  cases  anterior  to  that  are  very  difficult  to  reconcile.  In  The  Queen  v. 
Fmtl,  the  offence  was  personally  inciting  the  dog  to  go  into  the  cover  to  drive  out 
the  game.  This  declaration  is  drawn  upon  the  notion  that  negligence  in  not  restrain- 
ing the  dog,  knowing  his  propensity,  was  equivalent  to  inciting  him  to  chase  the 
pheasants.] 

O'Malley,  Q.  C,  and  Keane,  Q.  C,  in  support  of  the  rule.  The  jury  were  not 
asked  here  to  consider  whether  there  was  involuntary  negligence.  No  doubt,  a  man 
is  responsible  for  damage  done  by  an  animal  of  a  dangerous  or  ferocious  nature  :  if  he 
chooses  to  keep  these,  he  must  do  so  at  his  peril.  But,  in  the  case  of  a  dog,  the  owner 
only  becomes  responsible  where  it  has  previously  been  brought  to  his  knowledge  that 
the  animal  has  acquired  a  habit  of  doing  the  particular  acts  complained  of.  An  action 
does  not  lie  for  an  involuntary  trespass  :  Mitten  v.  Faudrye,  Popham,  161.  Doderidge,  J., 
there  says  :  "  A  man  is  driving  cows  through  a  town,  and  one  of  them  goes  into  another 
man's  house,  and  he  follows  him  :  trespass  doth  not  lie  for  this,  because  it  was 
involuntary,  and  a  trespass  ought  to  be  done  voluntarily."  In  2  Rolle's  Abridgment, 
.566,  pi.  1,  it  is  laid  down  that,  if  cattle  in  passage  on  a  highway  eat  herbs  or  corn 
raptim  et  sparsim,  against  the  will  of  the  owner,  it  will  excuse  the  trespass  (a)'.  In 
Bedufith  V.  Shordike,  i  Burr.  2092,  the  court  lay  down,  [260]  that,  "if  A.  goes  along 
a  footpath,  and  his  dog  happens  to  escape  from  him  and  run  into  a  paddock,  and  pull 
down  a  deer  against  his  will,  it  is  no  trespass."  And  in  Brown  v.  Giles,  1  Car.  &  P. 
IIS,  it  was  held  that  a  dog  jumping  into  a  field  without  the  consent  of  its  master,  is 
not  a  trespass  for  which  an  action  will  lie.  The  form  of  the  declaration  in  Sutton  v. 
Moody,  in  some  measure  accounts  for  the  judgment.  [Williams,  J.  We  are  bound  by 
that  case,  confirmed  as  it  has  been  by  subsequent  cases.]  All  the  cases  which  have 
proceeded  on  the  authority  of  Sutton  v.  Moody,  have  been  decided  upon  the  ground  that 
what  was  taken  was  dead  game.  Where  is  this  sort  of  liability  to  stop  ?  Is  a  man  to 
be  held  responsible  for  the  act  of  his  cat  in  killing  his  neighbour's  canary  bird,  because 
he  knows  that  the  animal's  natural  propensity  would  lead  it  to  do  so  I 

Cur.  adv.  vult. 

AViLLES,  J.,  now"  delivered  the  judgment  of  the  court  (a)- : — 

We  discharge  the  rule  to  enter  a  nonsuit,  because  the  declaration  was  proved,  and 
that  in  a  sense  in  which  there  was  a  cause  of  action. 

The  question  was  much  argued,  whether  the  owner  of  a  dog  is  answerable  in  trespass 
for  every  unauthorized  entry  of  the  animal  into  the  land  of  another,  as  in  the  case  of 
an  ox.  And  reasons  were  offered,  which  we  need  not  now  estimate,  for  a  distinction  in 
this  respect  between  oxen  and  dogs  or  cats,  on  account, — first,  of  the  difficulty  or 
impos.sibility  of  keeping  the  latter  under  restraint, — secondly,  the  slightness  of  the 
damage  which  their  wandering  ordinarily  causes, — thirdly,  the  common  usage  of  man- 
kind to  allow  them  [261]  a  wider  liberty, — and  lastly,  their  not  being  considered  in 
law  so  absolutely  the  chattels  of  the  owner,  as  to  be  the  subject  of  larceny. 

It  is  not,  however,  necessary  in  the  principal  case  to  answer  this  question  :  because 
it  was  proved  at  the  trial  that  "the  dog  which  did  the  damage  was  of  a  peculiarly  mis- 
chievous disposition,  being  accustomed  to  chase  and  destroy  game  on  its  own  account, 
that  that  vice  was  known  to  its  owner,  the  defendant,  and  that  he  notwithstanding 
allowed  it  to  be  at  large  in  the  neighbourhood  of  the  plaintiff's  wood,  in  which  there 
were  game  ;  so  that  the  entry  of  the  dog  into  the  wood,  and  the  destruction  of  the 
game,  was  the  natural  and  immediate  result  of  the  animal's  peculiarly  mischievous 
disposition,  which  his  owner  knew  of,  and  did  not  control. 

As  to  the  property  damaged  being  game,  we  think  this  is  no  answer  to  the  action, 
beaiuse  the  law  recognizes  in  the  proprietor  of  land  a  qualified  right  to  game  whilst  it 
is  upon  the  land. 

We  also  discharge  the  rule  to  arrest  the  judgment,  because,  after  verdict,  the 
declaration  may  be  read  as  capable  of  being,  and  therefore  must  be  taken  to  have  been, 
as  in  fact  it  was,  proved  in  an  actionable  sense. 

Rule  discharged. 

(a)i  "Si  home  ad  un  chemin  oustre  mou  terre  pur  ses  avers  a  passer,  et  les  avers 
pasce  les  herbes  per  morsells  en  passant,  ceo  est  justifiable.  P.  15  Jac.  B.  R.,  Reeve  ami 
Doimies :  per  Curiam.     Encontre  son  volunt  ceo  esteant  come  est  d'estre  intend." 

(a)-  The  judges  present  at  the  argument  were,  Williams,  J.,  Willes,  J.,  Byles,  J.,  and 
Keating,  J. 

C.  P.  XXII.— .i* 
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[262]     Hill  and  Othkks,  Administrator  and  Administratrix  of  the  Estate  of 
Mary  Hill,  Deceased,  v.  NvTrrALi..     June  17tli,  1(^64. 

[S.  C.  33  L.  J.  C.  P.  303.] 

1.  li  »^  Sons  being  engaged,  nwler  a  cmdnid  in  writing,  in  the  erection  of  ceitaiu 
eii"ineer's  work  for  N.,  for  which  iron  and  brass  castings  were  re(juire(l,  and  Hill,  the 
fonnder  from  whom  the  castings  were  procured,  having  a  claim  against  H.  &  Sons 
to  the  amount  of  liisl.  for  goods  already  supplied,  and  refusing  to  contiinie  the 
supply  without  obtaining  payment  or  security  for  that  sum,  N.  consented  to  give 
Hill  a  guarantie  in  the  following  terms,—"  May  22,  18«1.  Mr.  J.  N.  agrees  to  pay 
to  Mrs'.  Hill,  iron-founder,  on  H.  *  Sons' account,  the  sum  of  2181.,  being  the  amount 
owing  to  her  by  them,  together  with  interest,  in  si.\  months  fiom  the  above  date, 
proridini/  he.  ha.-i  v:inl;  done  as  smiritij  for  the  .some."— In  an  action  by  the  repre- 
sentatives of  Hill  against  N.  upon  this  guarantie :— Held,  that  it  was  a  condition  of 
N.'s  liability  thereon,  that,  at  the  end  of  the  six  months,  woi'k  should  have  been 
done  by  H.  X-  Sons  for  him  in  respect  of  which  a  debt  should  be  due  from  him  to 
them  ;  and  that  the  plaintitts  could  not  recover  without  producing  the  contract 
between  H.  &  Sons  and  N.  under  which  the  work  was  done. — 2.  To  induce  Hill  to 
go  on  with  the  castings  in  the  meantime,  the  following  memorandum  was  drawn  up 
and  signed  by  hei',  by  H.  &  Sons,  and  by  N.,— "May  22,  18GL  M.  Hill  agrees  to 
make  and  deliver  casting  re(|uired  for  N.'s  shed,  as  usual,  and  N.  to  pay  for  the 
same  in  monthly  payments  on  II.  &  Sons'  account ;  " — Held,  that  the  representatives 
of  Mrs.  Hill  were  entitled  to  recover  from  N.  the  price  of  castings  delivered  to  H.  & 
Sons  under  this  agreement,  without  shewing  that  they  were  used  by  them  in  the 
works  done  for  N. 

This  was  an  action  to  recover  money  alleged  to  be  due  from  the  defendant  to  Mary 
Hill,  deceased,  under  a  guarantie. 

The  first  count  of  the  declaration  stated  that  William  Han.son,  Richard  Hanson, 
John  Hanson,  and  Jo.seph  Hanson  (who  were  and  are  the  persons  referred  to  in  the 
documents  thereinafter  set  forth  as  William  Hanson  &  Sons)  had  been  before  the  time 
when  the  agreement  thereinafter  mentioned  and  when  the  said  documents  were  made, 
and  were  at  the  said  time,  employed  by  the  defendant  in  doing  certain  work  at  the 
defendant's  shed  thereinafter  referred  to,  and  had  before  the  said  time  provided  certain 
matei-ials  for  the  said  work  ;  and  the  said  Mary  Hill  had  before  the  said  time  sold  and 
tlelivered  to  the  said  William  Hanson  &  Sons  certain  castings,  which  had  been  used 
and  fixed  by  the  said  William  Hanson  &  Sons  in  and  about  the  said  work  so  done  by 
them  for  the  defendant ;  anil  at  the  said  time  the  said  William  Hanson  it  Sons  were 
indebted  to  the  said  Mary  Hill  in  certain  money,  to  wit,  2181.,  being  the  money 
mentioned  in  the  first  of  the  said  documents  ;  and  thereupon,  in  consideration  that  the 
.said  Mary  Hill  would  forbear  and  give  time  [263]  to  the  said  William  Hanson  &  Sons 
for  the  said  money  so  due  to  her  the  said  Mary  Hill,  for  the  period  of  si.x  months 
mentioned  in  the  first  of  the  said  documents,  and,  for  the  considei'ations  thereinafter 
appearing,  it  was  agreed  by  and  between  the  defendant  (who  was  the  person  surnamed 
Xuttall  in  the  said  document),  the  said  Mary  Hill  (named  therein),  and  the  said 
William  Hanson  &  Sons,  by  the  said  Kichard  Hanson,  respectively,  as  appears  by 
certain  documents  of  which  the  following  are  copies, — "  Barnoldswick,  May  22nd, 
1861.  Mr.  James  Nuttall,  of  Barnoldswick,  agiees  to  pay  to  Mary  Hill,  iron-founder, 
Colne,  on  William  Hanson  &  Sons'  account,  of  Skipton,  the  sum  of  2181.,  being  the 
amount  owing  to  her  by  them,  together  with  interest  for  the  same,  in  six  months 
from  the  above  date,  with  interest  up  to  this  time,  Nov.  22nd,  1861,  providing  be  has 
work  done  :«  security  for  the  same.  James  Nuttall."  "Colne,  May  22nd,  18()1. 
Mary  Hill  agrees  to  make  and  deliver  easting  required  for  Mr.  Nuttall's  shed,  of 
Barnoldswick,  as  usual,  and  Mr.  James  Nuttall  to  pay  for  the  same  in  monthly  pay- 
ments on  William  Hanson  &  Sons'  account,  of  Skipton,  to  which  agreement  we  the 
undersigned  agree  too.  Mary  Hill.  Kichard  Hanson.  James  Nuttall."  Averment, 
that  everything  had  been  done  and  happened,  and  all  requisite  times  elapsed,  to 
entitle  the  plaintiffs,  suing  as  aforesaid,  to  be  paid  by  the  defendant  the  said  2181. 
with  interest  for  the  same  as  aforesaid,  or  any  part  thereof,  and  the  said  sum  and  the 
said  interest  are  wholly  due  and  unpaid,  and  further,  although  the  said  Mary  Hill,  in 
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pursuance  of  the  said  terms  made  and  delivered  casting  required  for  the  purpose  in 
the  said  second  document  mentioned,  as  usual,  and  ever^'thing  had  been  done  and 
happened,  and  all  requisite  time  elapsed,  to  entitle  the  plaintiHs,  suing  as  aforesaid,  to 
be  paid  for  the  said  casting  so  [264]  made  and  delivered  as  last  aforesaid  :  yet  the 
defendant  had  not  paid  for  the  said  casting,  and  certain  money,  to  wit,  501.,  was  still 
due  and  unpaid  for  the  same. 

The  second  count  stcited  that  the  defendant,  in  the  life-time  of  the  said  Mary  Hill, 
on  the  2'2nd  of  May,  1861,  in  consideration  that  the  said  Maiy  Hill  would  forbear  and 
give  time  to  William  Hanson  &  Sons,  mentioned  in  the  agreement  thereinafter  stated, 
for  payment  of  a  certain  debt  of  2181.  mentioned  in  the  said  agreement,  then  due  by 
them  to  the  said  Maiy  Hill,  agreed  with  the  said  Mary  Hill  on  the  terms  contained 
in  a  document  of  which  the  following  is  a  copy, — "  Barnoldswick,  May  22nd,  1861. 
Mr.  James  Nuttall  of  Barnoldswick  agrees  to  pay  to  Mary  Hill,  iron-founder,  Colne, 
on  William  Hanson  &  Sons'  account,  of  Skipton,  the  sum  of  2181.,  being  the  amount 
owing  to  her  by  them,  together  with  interest  for  the  same,  in  six  months  from  the 
above  date,  with  interest  up  to  this  time,  November  22nd,  1861,  provided  he  has  work 
done  as  security  for  the  same.  James  Nuttall :  "  Averment,  that  everything  had  been 
done  and  happened,  and  all  requisite  .times  elapsed,  to  entitle  the  plaintiffs,  suing  as 
aforesaid,  to  be  paid  by  the  defendant  the  said  2181.,  with  interest  as  aforesaid  :  yet 
the  defendant  had  not  paid  the  said  sum,  with  interest  for  the  same  as  aforesaid,  or 
any  part  thereof ;  and  the  said  sum  and  the  said  intei'est  were  wholly  due  and 
unpaid. 

The  third  count  stated  that  the  defendant  agreed  with  the  said  Mary  Hill  in  her 
life-time  on  the  terms  contained  on  the  defendant's  behalf  in  an  agreement  made 
between  the  said  Mary  Hill  and  William  Hanson  &  Sous,  by  Kichard  Hanson,  with 
their  authority,  and  the  defendant,  in  a  document  of  which  the  following  is  a  copy, — 
"Colne,  May  22nd,  1861.  Mary  Hill  agrees  to  make  and  deliver  casting  required  for 
Mr.  [265]  Nuttall's  shed,  of  Barnoldswick,  as  usual,  and  Mr.  James  Nuttall  to  pay  for 
the  same  in  monthly  payments  on  William  Hanson  &  Sons'  account,  of  Skipton,  to 
which  agreement  we  the  undersigned  agree  too.  Mary  Hill,  Kichard  Hanson,  James 
Nuttall."  Averment  that,  although  the  said  Mary  Hill,  in  pursuance  of  the  said 
terms,  made  and  delivered  casting  required  for  the  purpose  in  the  said  document 
mentioned,  as  usual,  and  everything  had  been  done  and  happened,  and  all  lequisite 
times  elapsed,  to  entitle  the  plaintiff's,  suing  as  aforesaid,  to  be  paid  for  the  said  casting 
so  made  and  delivered  as  last  aforesaid  :  3^et  the  defendant  had  not  paid  for  the  said 
casting,  and  certain  money,  to  wit,  .501.,  was  still  due  and  unpaid  for  the  same. 

There  was  also  a  count  for  money  received,  goods  sold  and  delivered,  work  and 
materials,  interest,  and  money  found  due  upon  accounts  stated. 

The  defendant  pleaded, — first,  as  to  so  much  of  the  first  count  as  related  to  the 
first  breach  in  that  count  assigned,  that  he  did  not  agree  as  in  the  said  first  document 
in  the  said  first  count  mentioned, — secondly,  as  to  so  much  of  the  said  first  count  as 
related  to  the  said  first  breach,  that  \\'ork  was  not  done  by  the  said  \Mlliam  Hanson 
&  Sons  as  security  for  the  defendant's  said  guarantie, — thirdly,  to  the  said  first  breach 
of  the  said  first  count,  a  denial  of  the  said  breach  and  every  part  thereof, — fourthly, 
to  the  second  coiuit,  that  the  defendant  did  not  agree  as  alleged, — fifthly,  to  the  second 
count,  that  work  was  not  done  by  the  said  William  Hanson  &  Sons,  as  security  for 
the  defendant's  said  guarantie, — si.xthly,  to  the  second  count,  a  denial  of  the  alleged 
breach  and  every  part  thereof, — seventhly,  to  the  money  counts,  except  as  to  91.  and 
14s.  parcel  of  the  money  claimed,  never  indebted,  —eighthly,  as  to  the  second  breach 
of  the  first  count,  and  as  to  the  [266]  third  count,  and  to  91.  and  14s.,  parcel  of  the 
money  claimed  under  the  money  counts,  that  the  money  claimed  under  the  second 
breach  of  the  first  count  and  under  the  third  count  was  the  same  91.  and  14s.  as  the 
said  91.  and  14s.  parcel  of  the  money  claimed  under  the  said  money  counts;  and,  as 
to  the  said  91.  and  14s.,  the  defendant  brought  into  court  the  sum  of  91.  and  14s., 
and  said  that  the  said  sum  was  enough  to  satisfy  the  claim  of  the  plaintitl's  in  respect 
of  the  matter  therein  pleaded  to, — ninthly,  that  there  never  was  any  account  stated 
as  alleged. 

The  plaintiffs  joined  issue  on  the  first  seven  pleas  respectively,  and  replied  to  the 
eighth  by  admitting  the  payment  into  court  as  alleged  and  joining  issue  as  to  the  rest 
of  the  plea,  and  new-assigned  as  to  the  eighth  plea  that  they  sued  in  this  action,  so  far 
as  related  to  the  second  breach  of  the  first  count,  and  the  third  count,  for  money  over 
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Hiid  hoyoiid  the  sum  of  91.  Us.  in  the  .said  pleii  admitted  to  be  due  a.s  in  the  declara- 
tion mentioned. 

The  ilefendant  pleaded  nun>iuam  indebitatus  to  the  new-iissignmeiit,  and  issue  was 

joinetl  thereon. 

By  the  particulars  of  ilemand  the  plaintiflfs  claimed 
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"The  sum  of  21t>l.  due  under  the  ilocunieiit  dated  the  "Jind 
of  May,  18GI,set  out  in  the  declaration,  and  purporting 
to  be  signed  by  the  defendant         .... 

Goods  supplied  under  the  document  of  the  .same  date  set  out 
in  the  plaintiH's  declaration,  lietween  the  ■2-2n(i  of  May, 
1, SGI,  and  the  I. St  of  October,  1861  •  •  •  23     2  11 
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The  cause  was  tried  before  Blackbiuii,  •).,  at  the  last  Spring  Assizes  for  the  county 
of  York.  The  fact.s  which  a))pearc(l  in  evidence  were  as  follows  ; — The  ])iaintitts 
carried  on  the  business  of  iron  and  brass  [267]-founders  at  Coine,  in  the  county  of 
Lanciister,  two  of  them  being  the  personal  representatives  of  Mary  Fox,  by  whom  the 
business  had  been  carried  on  down  to  the  time  of  her  death  in  1SG2.  The  defendant 
W!is  a  grocer  at  Barnoldswick,  in  the  west  I'iding  of  the  county  of  York,  and  was  also 
the  owner  of  a  weaving  shed  in  the  course  of  erection,  and  the  occupier  of  a  cotton- 
mill  which  he  sub-let,  at  Colne,  near  Barnoldswick. 

Prior  to  the  22nd  of  May,  1861,  Mrs.  Hill  had  furnished  to  certain  persons  carrying 
on  the  business  of  mechanical  engineers  at  Skipton  under  the  name  of  William  Hanson 
&  Sons,  and  they  were  at  that  time  in(lel)tcd  to  her  for  castings  to  the  amount  of 
2l8l.  10s.  1  Id.  These  castings  had  been  su|)[)lied  to  Messrs.  ILmson  for  the  purpose 
of  enabling  them  to  complete  certain  contracts  which  they  had  entered  into  for  work 
to  be  done  for  the  defendant  at  his  shed  and  mill,  and  in  reliance  on  their  representa- 
tions that  the  defendant  was  largely  indebted  to  them  upon  those  contracts.  Being 
unable  to  obtain  payment,  Mrs.  Hill  declined  to  furnish  Messrs.  Hanson  with  any  more 
castings,  without  security  for  the  sum  already  due,  and  for  any  goods  to  be  thereafter 
supplied.  The  parties  accordingly  met  on  the  22nd  of  May,  1861,  when  the  two 
agreements  ileclared  upon  were  drawn  up  and  signed. 

Mrs.  Hill  went  on  supplying  castings  to  Hanson  it  Sons;  and  there  was  a  conflict 
of  evidence  as  to  whether  these  were  used  for  the  purpose  of  the  works  being  done 
for  the  defendant :  but  ultimately  it  was  established  to  the  .satisfaction  of  the  jury 
that  the  three  under  mentioned  parcels  were  furnished  foi-  the  defendant's  shed 
and  mill  : — 

"July  27,  1861.     Engine  castings 

„  ,,  Brass  castings  .... 

Oct.  1,  1861.  „  „        . 

The  last  item  was  covered  bv  the  payment  into  court. 

[268]  It  wiis  proved  that  work  had  been  done  by  Hanson  iV  Sons  for  the  defendant 
at  the  shed  to  the  value  of  about  lO.'JOl.,  and  at  the  mill  to  the  appro.Kimate  value  of 
401. ;  and  that  there  was  something  due  from  the  defendant  to  the  assignees  of  Han.son 
&  Sons,  who  had  become  bankrupt :  but  it  also  appeared  that  the  work  was  done  luidei' 
a  written  contract,  which  was  not  produced. 

On  the  part  of  the  plaintiffs  it  was  insisted  that,  having  proved  work  done  by 
Hanson  &  Sons  for  the  defendant  to  the  amount  of  lOOOl.  and  upwaids,  they  (the 
plaintiffs)  were  entitled  to  recover  from  him  the  2181.  mentioned  in  the  first  agree- 
ment ;  and,  as  to  the  secoTid  agreement  that,  if  the  castings  furnished  subseiiucntly  to 
the  22nd  of  May,  1861,  were  destined  for  the  defendant,  and  actually  came  totho 
hands  of  Hanson  \-  Sons,  it  was  immaterial  whether  or  not  they  were  used  in  the 
defendant's  shed. 

For  the  defendant,  it  was  submitted  that  the  plaintiff  could  not  recover  upon  the 
hrst  agreement  without  ])roducing  the  agreement  between  Hanson  &  Sons  and  the 
defendant,  and  shewing  that  work  iiad  been  done  (and  remained  unpaid  foi)  since 
the  date  of  the  memorandum  of  the  22ud  of  May,  1861,  to  that  amount;  and  that 
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there  was  no  evidence  to  warrant  the  jury  in  tinding  that  the  castings  delivered  on 
the  "iTth  of  July  (amounting  to  101.  19s.  lid.)  were  applied  to  the  defendant's  work. 

The  learned  judge  ruled  that  there  was  no  case  as  to  the  218].,  the  suljjeet  of  the 
first  memorandum.  He  thereupon  directed  a  nonsuit,  reserving  leave  to  the  plaintifl's 
to  move  to  enter  a  verdict  for  the  101.  19s.  lid.  subject  to  all  the  objections  appearing 
on  his  notes  and  the  documents, — the  court  to  have  power  to  draw  inferences  ;  and 
neither  party  to  appeal  without  the  leave  of  the  coiu't. 

[269]  Overend,  Q.  C,  in  Easter  Term  last,  obtained  a  rule  nisi  to  set  aside  the 
nonsuit,  and  for  a  new  trial,  on  the  ground  that,  at  the  close  of  the  plaintiffs'  case, 
there  was  evidence  to  go  to  the  jury  of  the  plaintiffs'  right  to  recover  on  the  first 
agreement;  or  on  the  ground  of  the  misdirection  of  the  judge  in  ruling  that  the 
plaintiffs  could  not  recover  on  the  fir.st  agreement  without  putting  in  evidence  the 
eontr.act  between  Messrs.  Hanson  &  Sons  and  the  defendant ;  or  why  a  verdict  should 
not  be  entered  for  the  plaintifFs  (pursuant  to  the  leave  reserved)  for  the  sura  of 
101.  19s.  lid.,  in  addition  to  the  sum  paid  into  court  by  the  defendant,  on  the  ground 
that  there  was  sufficient  evidence  of  the  defendant's  liability  for  the  two  items  of 
71.  18s.  id.  and  .31.  Is.  lOd.  under  the  second  agreement  («). 

Digby  Seymour,  Q.  C,  shewed  cause.  As  to  the  first  memorandum,  in  the 
absence  of  evidence  of  any  work  having  been  done  by  Hanson  &  Sons  to  the  shed 
after  the  22nd  of  .May,  the  defendant's  promise  did  not  attach, — the  words  "providing 
he  has  work  done  as  security  foi'  the  same,"  being  evidently  intended  to  apply  pro- 
spectively, and  not  to  work  which  had  been  already  done  and  paid  for :  and  this 
construction  is  fortified  by  the  terms  of  the  second  agreement.  And,  unless  the 
agreement  under  which  the  work  was  being  done  for  the  defendant  by  Hanson  & 
Sons  was  produced,  it  was  impossible  to  ascertain  whether  anything  or  what  was  due 
tinder  it.  [Willes,  J.  The  obvious  meaning  of  the  memorandum,  on  the  face  of  it,  I 
conceive  to  be  this, — I  engage  to  pay  the  2181.,  provided  I  am  at  the  end  [270]  of  the 
six  months  indebted  to  Hanson  &  Sons  in  so  much  for  work  done  by  them  at  any 
time  then  preceding.]  The  whole  object  of  the  guaiantie  was  that  the  work  should 
proceed  :  and  that  would  be  frustrated  by  holding  the  proviso  to  apply  otherwise 
than  to  work  to  be  done  in  future.  Then,  as  to  the  second  branch  of  the  rule, — there 
was  no  evidence  to  shew  that  the  castings  in  respect  of  which  it  is  now  sought  to 
enter  the  verdict  were  ever  used  or  wanted  for  the  defendant's  shed  :  and  the  goods 
sent  to  the  mill  were  covered  by  the  91.  14s.  paid  into  court.  All  that  was  proved  as 
to  those  two  items  was,  that  the  castings  were  sent  to  Hanson  &  Sons,  and  they  said 
they  were  wanted  for  the  shed. 

Overend,  Q  C,  contra.  The  plaintifFs  were  improperly  nonsuited  :  they  were  no 
parties  to  the  contract  between  Hanson  &  vSons  and  the  defendant,  and  could  not  be 
aware  of  its  existence.  [Williams,  J.  The  learned  judge  held  that  the  amount  of 
work  done  and  its  value  could  not  be  ascertained  without  having  recourse  to  the 
contract  under  which  Hanson  &  Sons  were  to  do  it, — in  other  words,  that  such  proof 
was  a  condition  precedent  to  the  right  of  the  plaintiffs  to  recover  upon  the  first 
memorandum  of  guarantie.]  The  substance  of  that  agreement  was  that,  if  Mrs.  Hill 
would  stay  her  hand  and  not  sue  Hanson  &  Sons  for  the  2181.  then  due  to  her,  for 
six  months  from  that  time,  the  defendant  would  pay  the  debt,  provided  he  had  work 
done  as  security  for  the  same.  The  evidence  was,  that  work  had  been  done  exceeding 
the  value  of  10001.  There  was  no  evidence  of  payment:  and  the  plaintiffs  had  no 
notice  of  the  existence  of  any  contract.  [Byles,  J.  For  anything  that  appeared,  the 
whole  of  the  work  done  had  been  already  paid  for  ;  or  it  might  have  been  that  the 
work  was  to  be  paid  for  two  years  hence]  [271]  The  question  is,  upon  whom  was 
the  burthen  of  proof  ?  [Williams,  J.  You  assume  that  this  was  a  proviso,  and  there- 
fore that  the  burthen  of  proof  lay  upon  the  defendant.  But  if,  on  the  other  hand,  it 
was  a  condition,  it  was  for  the  plaintiffs  to  shew  that  work  had  been  done  to  the 
amount  mentioned.]  The  object  evidently  was,  that  Hanson  &  Sons'  establishment 
shoulil  not  be  broken  up  during  the  six  months  which  it  was  anticipated  would  be 
lequired  for  the  completion  of  the  works  at  the  defendant's  shed  :  and,  in  considera- 

(«)  These  two  sums  formed  two  of  the  items  which  composed  the  sum  of  231.  2s.  1  Id. 
mentioned  in  the  particulars  of  demand,  and  were  for  castings  delivered  to  Messrs. 
Hanson  &  Sons  on  the  27th  of  July,  1861,  for  work  which  was  being  done  by  them 
for  the  defendant. 
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tioii  of  tluit  foibcjiniiice,  the  (lefondant  was  to  pay  Hanson  &  Sons'  debt,  provided 
they  had  at  anv  time  done  work  at  tlie  defendant's  shed  to  that  amount.  [Williams,  J. 
"As  seeuiitv  for  tiie  same."  That  is,  if  I  have  work  done  which  will  be  a  security 
to  me  for  siich  payment.]  The  second  memorandum  lelates  to  the  work  to  be  done 
thereafter.  The  words  relied  n\»n\  for  the  defendant  were  introduced  by  way  of 
defeasance  oi-  restriction  of  the  liability  imposed  upon  him  by  the  earlier  part  of  the 
document,  and  therefore  the  burtiien  of  pioof  lay  on  him.  [Williams,  J.  There  was 
evidence  that  soiiu'.  work  was  done  posterior  to  the  date  of  the  memorandum,— to  a 
small  amount,  not  at  all  commensurate  to  the  plaintitls'  claim  under  the  first  count 
If  your  argument  l)e  good,  it  would  be  equally  so  if  no  work  at  all  had  been  done 
since  the  date  of  the  agreement  t)y  Hanson  <t  Sons  for  the  defendant.]  Whether  the 
work  was  done  before  or  after  the  date  of  the  agreement,  the  defendant  was  bound  to 
pay  Mrs.  Hill  to  the  extent  of  2181.  The  consideration  was  forbearance.  "A  proviso 
is  propeily  the  statement  of  something  extrinsic  of  the  subject-matter  of  a  covenant, 
which  shall  go  in  di.schaige  of  that  covenant  by  way  of  defeasance  :  an  exception  is  a 
taking  out  of  the  covenant  some  pait  of  the  subject-matter  of  it:"  1  Wms.  Saund. 
23:?  1).,  n.  ('/)  to  Tliiiah/  v.  Plant.  In  [272]  ChappeU  v.  Ilrai/,  6  Hurlst.  &  N.  U5,  the 
plaintifl',  part-owner  of  a  ship,  and  who  acted  as  ship's  husband,  being  authorized  by 
the  other  part-owners  (of  wliom  the  defendant  was  one)  to  repair  and  lengthen  the 
ship,  gave  verbal  orders  for  the  repairs,  and  entered  into  a  uritten  contract  tvith  a  !<hip- 
huilder  for  lengthenin;/  the  sidji.  Afterwards,  the  plaintifl'  received  a  notice  from  the 
defendant  that  he  would  not  be  answerable  for  any  alterations  in  the  ship.  The  work 
was  completed  and  the  plaintifl'  paid  for  it,  and,  on  telling  the  defendant  the  amount, 
he  said  that  "the  ship  h.id  better  have  been  sold."  The  plaintiff  having  sued  the 
defendant  for  his  proportion  of  the  money  paid,  it  was  held  that  he  need  not  produce 
the  written  contract,  since  the  woi-k  was  done,  the  money  paid  under  it,  and  the 
defendant,  on  being  told  the  amount,  did  not  deny  his  liability.  [Willes,  J.  The 
decision  in  that  ease  turned  mainly  upon  the  case  of  Slatterie  v.  Poole;/,  G  M.  &  W.  664. 
At  least  three  of  the  judges  so  put  it.  Byles,  J.,  referred  to  Ihwson  v.  H'rencli, 
3  Exch.  3.59.] 

Williams,  J.  With  respect  to  the  claim  made  by  the  plaintifl's  in  the  first  count 
of  the  declaration,  founded  upon  the  guarantie  of  the  22nd  of  May,  1861,  I  am  of 
opinion  that  the  conclusion  the  learned  judge  came  to  was  right,  and  that  no  case  is 
made  out  under  which  the  plaintifl's  could  maintain  that  claim.  The  terms  of  the 
guarantie  are  these, — "May  2-'nd,  1861.  Mr.  James  Nuttall,  of  Barnoldswick,  agrees 
to  pay  to  Mary  Hill,  iron-founder,  Colne,  on  W.  Hanson  &  Sons'  account,  of  Skipton, 
the  sum  of  2181.,  being  the  amount  owing  to  her  by  them,  together  with  interest  for 
the  same,  in  six  months  from  the  above  date,  with  interest  up  to  this  time,  Nov.  22, 
18G\,  pivridinff  he  ha!<  n'orl:  done  a:i  ■'^erurity  for  the  same."  And  this  memorandum  was 
signed  by  the  defendant.  The  first  question  [273]  which  arises  upon  this  guarantie 
is,  whether  the  concluding  clause,  "providing  he  has  work  done  as  security  for  the 
same,"  is  either  part  of  the  consideration  or  at  all  events  a  condition  precedent  to  any 
liability  on  it,  because  the  efl'ect  of  my  Brother  Blackburn's  ruling  was  to  throw  the 
burthen  of  proof  on  the  plaintiffs.  On  the  part  of  the  plaintifl's,  it  had  been  insisted 
that  that  clause  was  merely  in  the  nature  of  a  defeasance,  and  therefoi'e  that  the 
burthen  of  proof  lay  on  the  defendant.  On  the  part  of  the  plaintiffs,  it  was  contended 
that  the  only  consideration  for  the  defendant's  entering  into  the  guarantie  was,  the 
implied  undertaking  on  the  part  of  Mrs.  Hill  not  to  sue  Hanson  &  Sons  for  six  months. 
But  it  does  not  follow  that  it  was  not  also  part  of  the  consideration  that  the  defendant 
w;is  to  have  work  done  as  a  security  for  the  money  to  be  paid  by  him  under  the 
guarantie  :  in  which  case  the  burthen  of  proof  would  be  cast  upon  the  plaintiffs  ;  and 
the  onlv  question  would  be  whether  the  evidence  su.stained  it.  I  am  clearly  of  opinion 
that  it  was  either  a  partial  consideration  or  a  condition  precedent  that  work  should  be 
done.  The  circumstances  under  which  the  guarantie  was  given  were  these  : — Hanson 
&  Sons  were  under  a  contract  to  perform  cerbiin  engineering  work  for  the  defendant, 
the  execution  of  which  required  castings  which  it  was  Mrs.  Hill's  business  to  furnish. 
There  was  a  debt  of  2181.  due  to  Mrs.  Hill  for  castings  which  she  had  already  supplied, 
and  she  refused  to  go  on  unless  her  claim  was  satisfied,  and  pressed  for  payment. 
Hanson  &  Sons  were  unable  to  pay.  If  Mrs.  Hill  declined  to  furnish  the  castings,  it 
was  plain  that  the  defendant  would  be  much  inconvenienced,  inasmuch  as  his  building 
would  remain  unfinished.     The  solution  of  the  difficulty  which  the  parties  arrived  at 
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was  in  substance  this : — To  satisfy  Mrs.  Hill's  claim,  the  defendant  undertook  to 
guarantee  the  [274]  payment.  But  it  wa.s  necessary  that  he  should  have  some 
security  for  the  liability  he  thus  incurred.  The  way  in  which  that  was  arranged  was 
this  : — The  time  for  payment  of  the  debt  due  from  Hanson  &  Sons  to  Mrs.  Hill  was 
to  be  extended  six  months  ;  it  being  expected  that  at  the  end  of  that  time  the  works 
in  question  would  be  completed,  or  at  all  events  so  far  advanced  that  there  would  then 
be  monej'  due  from  the  defendant  to  Hanson  &  Sons,  which  would  form  a  security  for 
the  money  he  was  contracting  to  pay  to  Mrs.  Hill.  In  other  words  that,  instead  of 
then  paying  Hanson  &  Sons  any  money  which  might  have  become  due  from  him  to 
them,  the  defendant  should  pay  Mrs.  Hill  to  the  extent  of  the  2181.  The  defendant 
would  thus  have  full  security  for  any  payment  he  might  be  called  upon  to  make  under 
the  guarantie.  A  part  of  the  agreement  necessarily  was,  that  the  defendant  was  not 
to  become  liable  unless  he  had  work  done  as  a  security.  If  that  were  so,  what  the 
plaintiflTs  had  to  prove  was,  that  at  the  end  of  the  six  months  the  defendant  was  under 
a  liability  to  her  by  reason  of  work  done  by  Hanson  &  Sons  under  their  contract  with 
him  for  which  money  to  the  extent  of  2181.  was  payable  to  them.  The  question  is, 
whether  the  learned  judge  was  right  in  holding  that  the  evidence  at  the  trial  was  not 
sufficient,  without  producing  the  contract  between  Han.son  &  Sons  and  the  defendant. 
I  am  of  opinion  that  he  was  right.  The  evidence  given  was,  that  work  to  the  extent 
of  lO.iOl.  had  been  done  under  the  contract  prior  to  the  date  of  the  guarantie,  but 
none  since  beyond  what  would  be  covered  by  the  money  paid  into  court.  The 
learned  judge  ruled  that,  unless  the  contract  was  put  in,  it  was  impossible  to  say  that 
there  was  any  legal  evidence  out  of  which  the  defendant's  liability  could  arise  ;  but 
that  it  must  depend  upon  the  terms  of  the  [275]  instrument.  I  am  clearly  of  opinion 
that  the  learned  judge  was  right  in  so  holding.  So  much  for  the  first  guarantie. 
Then  it  seems  that,  as  to  the  future  supplies,  Mrs.  Hill  was  not  content  to  get  security 
for  hei'  existing  debt,  but  required  further  security  for  future  castings.  Accordingly, 
the  second  document  was  given  to  provide  for  those.  The  terms  of  the  second 
guarantie  were  these, — "Colne,  May  22nd,  1861.  Mary  Hill  agrees  to  make  and 
deliver  castings  required  for  Mr.  Nuttall's  shed  at  Barnoldswick,  as  usual,  and  Mr. 
James  Xuttall  to  pay  for  the  same  in  monthly  payments  on  W.  Hanson  &  Sons' 
account,  of  Skipton  ;  to  which  agreement  we  the  undersigned  agree  too."  And  this 
was  signed  by  Mrs.  Hill,  by  one  of  the  Hansons,  and  by  the  defendant.  There  was 
evidence  that,  in  tbe  way  in  which  castings  had  been  previously  supplied  by  Mrs.  Hill 
for  Nuttall's  shed,  castings  to  the  amount  of  101.  19s.  lid.  beyond  the  101.  Us.  paid 
into  court,  had  been  supplied  by  her  to  Hanson  &  Sons,  and  for  the  purpose  of 
completing  the  work  at  the  defendant's  shed.  It  was  not  necessary  that  it  should  be 
proved  that  those  castings  had  actually  been  forwarded  to  the  defendant's  shed.  The 
terms  of  the  second  memorandum  were  satisfied  by  proving  that  they  were  delivered 
to  Hanson  &  Sons.  To  the  extent,  therefore,  of  101.  19s  lid.,  a  verdict  will  be 
entered  for  the  plaintiffs,  pursuant  to  the  leave  reserved. 

WiLi.ES,  J.  I  am  of  the  same  opinion.  With  respect  to  the  first  guarantie,  it 
seems  to  me  that  my  Brother  Blackburn  put  the  correct  construction  upon  it  at  the 
trial.  The  question  turns  entirely  upon  the  proviso  at  the  end  of  that  document,— 
"  providing  he  has  work  done  as  security  for  the  same."  Now,  the  doing  of  work  by 
Hanson  &  Sons  for  Nuttall  could  hardly  he  a  security  for  a  payment  by  the  latter  to 
[276]  Mrs.  Hill  in  the  ordinary  sense.  The  true  meaning  of  the  proviso  evidently  is, 
"  provided  Nuttall  at  that  time  owes  Hanson  &  Sons  so  much  for  work  done  by  them 
for  him  ; "  so  that,  in  the  event  of  an  action  being  brought  by  them  again.st  him  for 
the  work  so  done,  he  would  have  a  right  to  set  oft'  the  money  he  had  paid  to  Mrs. 
Hill  on  their  account.  It  is  not  an  ordinary  guarantie ;  but  an  agreement  by  which 
Mrs.  Hill  is  subrogated  into  the  place  of  Messrs.  Hanson  &  Sons, — to  have  all  the 
rights  of  Hanson  &  Sons,  and  to  be  paid  (to  the  extent  of  2181.)  what  might  be  due 
from  Nuttall  to  them.  It  is  evident,  therefore  that,  when  she  seeks  to  enforce  the 
agreement,  she  must  shew  that  the  persons  in  whose  place  she  stands  would  have  had 
a  claim  to  the  extent  to  which  she  seeks  to  recover.  To  do  this,  she  must  produce 
the  ordinary  evidence.  If  Hanson  &  Sons  had  brought  an  action  for  the  price  of  the 
work  done,"the  first  question  would  have  been,  —what  is  the  nature  of  your  claun  * 
The  answer  to  which  would  have  been,  that  it  arose  upon  a  written  contract :  and  the 
plaintiff's  would  have  been  nonsuited  if  they  failed  to  produce  the  contract  or  to 
account  for  its  non-production.     The  same  result  must  follow  here.     According  to  all 
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oifliiKiiy  notions,  i\  claim  whitli   depends  upon  a  written  contract  cannot  he  enforced 
wnthout  produeini;  the  wiitinj;.     To  put  a  case  as  an  ilhistration, —suppose  an  agree- 
ment between  A. 'and  B.  liy  which  A.  promises  to  pay  B.  any  del)t  which  he  may  owe 
to  C.     If  an  action  is  brought  by  B.  against  A.  upon  that  agreement,  and  it  is  proposed 
t'l  prove  that  A.  is  indebted  t()  C.  upon  an  over  due  promissory  note,  B.  could  not 
recover  in  that  action  without   producing  the  promissory   note.     Nor  is  there  any 
hardship  in  putting  such  a  construction  n])on  this  contract.     The  aigument  urged  by 
Mr.  Hew  was  founded  mainly  upon  the  plaintiffs'  supposed  [277]  ignorance  of  the 
existence  of  a  written  contract  between   Hanson  vt  Sons  and  the  defendant.     It  is 
impossible,  however,  to  rest  the  decision  of  the  case  upon  any  speculation  as  to  whether 
or  not  the  plaintitls  knew  that  the  work  done  l)y  Hanson  &  Sons  for  the  defendant 
was  done  under  a  wiitten  contract.     The  law  provides  ample  means  of  getting  rid  of 
any  inconvenience  of  that  sort  by  the  ser\ice  of  a  subpcen.i  duces  tecum  :  and,  after 
all"  due  and  reasonable  means  have  been  taken  to  procure  the  production  of  the  con- 
tract, if  any  existed,  it  would  have  been  competent  to  the  plaintitls  to  give  parol 
evidence  of  its  contents.     It  has  been  said  that  there  is  authority  for  holding  that  it 
was  unnecessary  to  produce  the  written  contract  in  question  :  and  for  this  Cliaj'jiell  v. 
Bun/,  G  Ilurlst.  &  N.  145,  was  relied  on.     But,  when  that  case  comes  to  be  e.xamined, 
it  appears  that  the  decision  turned  not  on  the  ground  that  the  non-i)rodnction  of  the 
written  contract,  simpliciter,  was  no  bar  to  the  plaintiff's  right  to  recover,  but  upon 
the  ground  that  the  defendant  had  made  an  admission  which  rendered  it  unnecessar}' 
for  the  plaintiff  to  put  in  the  agreement  at  all.     The  question  here  is  widely  different 
from  that.     It  is,  whether  it  w;is  competent  to  the  plaintiff's  to  prove  a  liability  on  the 
part  of  the  defendant  under  a  written  contract,  without  producing  the  contract  or 
accounting  for  its  absence.     I  will  take  the  judgment  of  each  of  the  learned  judges 
seriatim,  for  the  purpose  of  shewing  that  that  case  is  no  decision  on  the  point  now 
befoie  the  court.     The  Lord  Chief  Baron  says:  "The  third  objection  is,  that  the 
contract  ought  to  have  been  in  evidence.     I  am  not  prepared  to  decide  whether  it 
ought  or  ought  not,  for  on  the  present  occasion  it  is  unneces.sary,  because,  when  the 
work  was  done,  and  the  defendant  was  told  the  amount,  he  made  no  complaint  that 
the  sum  with  which  he  was  charged  was  [278]  not  strictly  correct,  nor  did  he  make 
any  inquiry  about  it,  but  merely  said  that  it  would  have  been  better  to  have  sold  the 
vessel.     His  conduct  is  evidence  from  which  a  jury  might  come  to  the  conclusion  that 
the  claim  was  correct ;  and  it  is  now  too  late  for  him  to  dispute  it "     With  respect 
to  Bramwell,  B.,  he  expressly  founds  his  judgment  upon  Slatteric  v.  Pooley,  6  M.  &  W. 
664  ;  for  he  says, — "  It  was  argued  on  the  part  of  the  defendant  that  his  obligation 
was  to  pay  a  proportion  of  that  money  for  which  he  was  liable  under  the  contract, 
and,  since  the  contract  w;is  in  writing,  it  must  be  produced.     But  Statterie  v.  PonJcy 
established  that  the  necessity  of  proving  a  written  agreement  may  be  superseded  by 
an  admission  of  the  defendant."     Then  comes  Baron  Channell,  who  observes  upon  this 
point, — "It  is  said  that  the  order  was  given  by  a  written  agreement,  which  ought  to 
have  been  produced.     Is'o  doubt,  its  production  would  have  been  one  mode,  and  the 
most  convenient  mode,  of  proving  the  plaintiff's  claim  :  but  I  am  not  prepared  to  admit 
that  it  is  the  onl)'  mode.     It  was  objected  that  no  question  as  to  the  written  agreement 
could  be  asked  without  producing  it :  but  I  think  the  agreement  was  not  a  necessary 
element  in  the  plaintiffs  case ;  for,  there  was  proof  that  the  work  was  done  under 
it,  the  amount  paid,  and  that  it  was  not  unreasonable  :  and  there  were  circumstances 
from  which  the  court,  sitting  as  a  jury,  might  infer  that  the  defendant  adopted  the 
payment."     It  is  true  that  Baron  Wilde's  judgment  gives  some  colour  for  the  argument 
which  has  been  urged  here.     He  says, — "It  appeared  that  the  work  was  done  and  had 
been  paifl  for,  and,  when  the  plaintiff  told  the  defendant  what  it  cost,  he  did  not  make 
any  objection,  but  merely  said  'the  vessel  had  better  have  been  sold.'     If  the  question 
had  arisen,  whether  independently  of  that  conver-[279]-sation,  it  was  necessary  to  put 
in  the  written  agreement,  I  should  not  be  prepaied   to  hold  that  the  plaintiff  was 
bound  to  do  so,  seeing  that  there  was  evidence  of  an  authority  to  enter  into  the  agree- 
ment, and  that  it  was  executed."     But,  when  we  read  what  follows,  it  is  impossible 
to  hold  that  to  have  been  the  deliberate  opinion  of  the  learned  Baron  ;  for,  he  adds, — 
"Upon  that,  however,  it  is  not  necessary  to  give  an  opinion,  for  the  point  does  not 
arise."     No  one  member  of  the  court,  therefore,  adopts  or  sanctions  the  notion  that 
where  the  nature  and  extent  of  the  defendant's  liability  is  to  be  ascertained  from  the 
terms  contained  in  a  written  contract,  the  production  of  the  contract  can  be  dispensed 
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with.  It  appears  to  me  that  the  ruling  of  my  Brother  Blackburn  was  quite  right.  So 
far  as  to  the  first  guarantie.  With  respect  to  the  second,  I  need  say  no  more  than 
that  I  entirely  agree  with  what  has  been  said  by  my  Brother  Williams.  The  plaintiffs 
are  entitled  to  have  the  verdict  entered  for  them  upon  so  much  of  the  record  as  relates 
to  the  second  agreement,  for  101.  19s.  lid. 

Byles,  J.  I  am  of  the  same  opinion.  Mr.  Overend  laid  great  stress  upon  the 
form  of  the  stipulation  at  the  end  of  the  first  guarantie,  "  providing  he  has  work  done 
as  security  for  the  same,"  which  he  in.sisted  amounted  to  a  proviso,  and  therefore  cast 
the  burthen  of  proof  upon  the  defendant.  I  doubt,  however,  whether  the  doctrine 
as  to  a  proviso  which  applies  in  the  case  of  a  covenant  under  seal,  has  any  application 
to  contracts  of  this  nature.  I  entirely  agree  with  all  that  has  fallen  from  my  Brother 
Williams.  I  think  that  the  having  work  done  as  a  security  was  a  condition  precedent, 
and  that  there  is  good  reason  also  for  holding  it  to  be  part  of  the  consideration  for  the 
defendant's  promise,  though  it  is  found  at  the  end  of  the  document.  I  also  [280] 
agree  that,  as  Mrs.  Hill  was  to  have  the  benefit  of  what  might  be  due  from  the  defen- 
dant under  his  contract  with  Hanson  &  Sons,  she  put  herself  in  the  place  of  Hanson 
&  Sons  ;  and,  as  they  could  not  have  sued  the  defendant  upon  that  contract  without  pro- 
ducing it,  neither  could  she  or  her  representatives.  As  to  the  second  memorandum,  I 
also  agree  that  the  delivery  of  the  castings  to  Hanson  &  Sons  was  a  compliance  with 
that  agreement,  and  that  there  was  evidence  to  go  to  the  jury  that  ca.stings  were 
delivered  under  that  agreement  to  the  amount  of  101.  19s.  lid.  beyond  the  amount 
paid  into  court. 

Ke.\ting,  J.,  concurring, 

Rule  absolute  accordingly. 

Edmoxdson  v.  Nuttall.     June  17th,  1864. 

[34  L.  J.  C.  P.  102;  13  W.  R.  53.     Referred  to,  Johmon  v.  Lancashire  and  Yorkshire 
Railway  Crnnpavy,  1878,  3  C.  P.  D.  506.] 

1.  In  an  action  for  the  conversion  of  goods  of  which  the  plaintiff  has  the  immediate 
right  of  possession,  the  true  measure  of  damages  is  the  full  value  of  the  goods  at  the 
time  of  the  conversion. — 2.  The  plaintiff"  had  certain  looms  in  the  defendant's  mill, 
and  demanded  possession  of  them,  the  defendant  having  no  right  to  detain  them. 
The  defendant,  however,  having  obtained  a  judgment  against  the  plaintiff  in  the 
county-court,  in  respect  of  which  he  would  be  entitled  to  issue  execution  against  him 
on  the  next  day,  refused  to  deliver  them  up  :  and  the  looms  were  taken  in  execution 
on  the  following  morning,  and  sold.  In  an  action  for  this  wrongful  conversion, — 
Held,  that  the  liability  of  the  looms  to  the  county -court  process,  and  the  fact  that 
by  the  wrongful  seizure  the  plaintift"s  debt  was  (apparently)  satisfied,  were  not 
circumstances  which  the  jury  could  take  into  consideration  in  estimating  the 
damages. 

This  was  an  action  brought  by  the  plaintiff,  a  weaver,  against  the  defendant,  the 
owner  of  a  mill  at  Coates,  in  the  county  of  Lincoln,  to  recover  damages  for  the  breach 
of  an  agreement  to  pro\ide  power  for  the  working  of  the  plaintiff's  looms.  There  was 
also  a  count  for  the  conversion  by  the  defendant  of  seven  looms  belonging  to  the 
plaintift".  To  this  latter  count, — to  which  alone  it  is  necessary  to  advert, — the  defen- 
dant pleaded  not  guiltv  and  not  possessed. 

The  cause  was  tried  before  Blackburn,  J.,  at  the  [281]  last  Spring  Assizes  for  the 
county  of  York,  when  the  following  facts  appeared  in  evidence: — In  July,  1860,  the 
plaintiff  agreed  with  the  defendant  for  standing  and  power  for  twelve  looms  in 
the  defendant's  mill,  for  which  he  was  to  pay  9fd.  per  week  for  each  loom  (a).  After 
the  looms  had  been  at  work  for  about  two  years,  the  plaintiff'  being  in  arrear  with  his 
weekly  payments,  and  being  unable  to  pay,  it  was  agreed  that  the  defendant  should 
take  fi've  of  the  looms  in  sadsfaction  The  plaintiff"  becoming  again  in  arrear  for  the 
standing  of  his  remaining  looms,  the  defendant  sued  him  in  the  county -court,  and  on 
Friday  the  29th  of  January,  1864,  obtained  judgment  against  him  for  281.  debt,  and 

(a)  See  Hancock  v.  Austin,  14  C.  B.  (N.  S.)  634,  where  it  was  held  that  these 
weekly  payments  could  not  be  distrained  for  as  "  rent." 
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111.  1  .')s.  costs  ;  1111(1  the  jiulge  made  ;iii  order  on  the  plaintiff  (o  pay  these  sums  on  the 

foUouinfi  Monday. 

On  Saturd.iv  "the  30th,  the  plaintirt' went  to  the  mill  for  the  purpo.se  of  reniovnig 
his  looms.  The  defendant  diil  nt)t  then  refuse  to  allow  him  to  take  them  away,  Imt 
desired  him  to  come  on  the  following  Monday.  On  the  Monday,  the  plaintitl'  made 
a  formal  demand  of  the  looms,  and  the  defendant  said  he  could  not  have  them  then, 
as  he  (the  defendant)  was  going  out :  and  on  Tuesday  the  looms  were  seised  (and 
8ubse(|uently  sold  for  241.  17s.)  under  an  execution  from  the  county-court  at  the 
defendant's  suit.     The  writ  in  this  action  was  issued  on  the  same  day. 

The  jury  negatived  the  plaintitt's  claim  in  respect  of  the  breach  of  the  agreement : 
and  the  learned  judge  reported  that  he  was  not  dissatisfied  with  the  verdict. 

As  to  the  count  for  the  conversion,  the  leained  judge  told  the  jury  that  there  was 
evidence  of  a  conversion  of  the  looms  on  the  Monday,  which  he  would  leave  to  [282] 
them  ;  but  that,  the  goods  detained  being  lawfully  seized  on  the  Tuesday,  and  the 
plaintitl'  having  had  the  benefit  of  the  proceeds  in  reduction  of  his  debt,  they  ml.(/ld 
take  that  into  account  in  estimating  the  damages  He  also  asked  them  to  say  what 
damages  they  found  for  the  conversion,  if  in  point  of  law  they  were  Ijound  to  give  the 
value  of  the  looms,  without  reference  to  the  county-court  proceedings. 

The  jury  returned  a  verxlict  for  the  plaintitl' on  the  trover  count,  damages  ]d.  ;  and 
they  found  the  value  of  the  looms  to  be  351. 

The  learned  judge  thereupon  reserved  leave  to  the  plaintill'  to  move  to  increase 
the  damages  to  351.,  if  the  court  should  be  of  opinion  that  he  ought  to  have  directed 
the  jury  to  find  for  the  value  of  the  looms  seized, — neither  party  to  appeal  without 
the  leave  of  the  court. 

Overrend,  (}.  C,  accordingly,  in  liaster  Term  last,  obtained  a  rule  nisi  to  increase 
the  verdict  to  351.,  pursuant  to  the  leave  reserved,  on  the  ground  that  the  plaintitl' 
was  entitled  to  recover  the  value  of  the  looms  at  the  time  of  the  conversioTi,  and  on 
the  ground  that  the  judge  misdirected  the  jury  in  telling  them  that  they  might  take 
into  consideration  the  proltability  of  the  looms  being  taken  in  execution. 

Digby  .Seymour,  (^.  C,  now  shewed  cause.  The  dii-ection  of  the  learned  judge 
was  perfectly  cori'eet.  At  the  time  this  action  was  brought,  the  goods  were  actually 
in  the  custody  of  the  law.  [Willes,  J.  The  defendant  has  possession  of  the  goods  on 
Monday,  and  he  refuses  to  give  them  up,  hoping  that  he  will  have  an  execution  upon 
them  on  the  Tuesday.  The  single  question  is,  whether  that  reduces  the  plaintiff's 
claim  in  respect  of  the  wrongful  conversion  on  Monday  to  [283]  nominal  damages.] 
If  the  plaintiH'  had  succeeded  in  obtaiin'ng  the  looms  on  the  Monday,  the  defendant- 
might  have  seized  them  on  the  following  day  ;  and  therefore  the  plaintiff  has  really 
lost  nothing  liy  the  conversion.  In  B/ierli/  v.  KcudaU,  17  (^>.  B.  937,  by  indenture  of 
sale,  A.  assigned  all  his  household  goods,  &c.,  to  secure  a  debt  due  from  him  to  the 
assignees,  subject  to  a  proviso  that  the  deed  should  become  void  upon  payment  of  the 
said  sum  on  a  certain  day,  or  on  some  earlier  day  to  be  appointed  by  the  assignees  by 
a  notice  in  writing,  to  be  served  on  A.  twenty-four  hours  before  the  day  of  payment 
so  appointed  :  interest  to  he  paid  in  the  meantime.  It  was  also  agreed  liy  the  deed 
that,  after  default  made  in  payment,  contrary  to  the  said  proviso,  it  should  be  lawful 
for  the  assignees  to  enter  and  take  possession  of  the  goods,  and  to  sell  them,  and 
reimburse  themselves  out  of  the  proceeds,  accounting  to  A.  for  any  surplus  ;  and  that, 
until  such  default,  it  should  be  lawful  for  A.  to  hold,  use,  and  possess  the  said  goods 
without  hindrance  from  the  assignees.  The  assignees  served  A.  with  a  notice  to  pay 
on  a  day  earlier  than  that  named  in  the  deed,  and  afterwards  entered  and  took,  and 
sold  the  goods  assigned  ;  but  the  notice  was  bad,  having  been  served  less  than  twentv  - 
foui-  hours  before  the  day  of  payment  appointed  by  the  assignees.  It  was  held,  that  A. 
had  under  the  deed  the  right  of  possession  of  the  goods,  defeasible  only  by  default  in 
payment  after  due  notice,  and  that  he  might  therefore  sue  the  assignees  in  trespass 
for  having  wrongfully  entered  and  sold  ;  but  that,  in  such  action,  the  measure  of 
damages  should  be,  not  the  value  of  the  goods,  but  the  value  of  the  plaintiff's  interest 
in  them  at  the  time  of  the  trespass.  So,  here,  the  proper  measure  of  damages  was, 
the  value  of  the  plaintifl"s  interest  in  the  looms  at  the  time  of  the  conversion. 
[\\'illianis,  J.  Which  was  [284]  351.  In  the  case  cited,  the  plaintitl'  had  a  partial  and 
limited  interest  in  the  goods  at  the  time  of  the  seizure.  Here,  the  plaintiff  was  the 
absolute  owner  of  the  looms  at  the  time  of  theii'  conversion.]  The  value  of  that 
interest  was  a  question  for  the  jury.     They  thought  that  the  execution  pending  was 
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so  ceitaiii  that  ]c].  covered  the  value.  The  principle  laid  down  bv  this  com-t  in  Jolmsnn 
V.  Stcur,  15  C.  B.  (N.  S.)  330,  i.s  precisely  applicaljle.  There,  A.  deposited  a  dock- 
warrant  for  cei'tain  goods  with  B.  as  a  sccui'ity  for  a  loan  to  be  re-paid  on  a  certain 
day,  it  being  agreed  that  in  default  of  payment  B.  should  be  at  liberty  to  dispose  of 
the  pledge.  A.  became  bankrupt,  and  B.,  before  the  day  of  pai/menf,  entered  into  an 
alisolute  contract  for  the  sale  of  the  goods,  and  on  the  day  mimed  handed  over  the 
dock  wariant  to  the  vendee,  who  took  actual  possession  of  the  goods  on  the 
following  day.  It  was  held  that  this  was  a  wrongful  conversion  by  B.  of  the  goods 
of  A.  ;  and  the  majority  of  the  court  (Williams,  J.,  dissenting)  held  that  the  proper 
measure  of  damages  was,  not  the  full  value  of  the  goods,  but  the  actual  damage 
incurred  by  A.  by  the  premature  .sale,  which, — seeing  that  he  had  no  intention 
to  re-pay  the  loan, — was  merely  nominal.  Erie,  C.  J.,  in  delivering  the  judgment 
of  the  majority,  there  says :  "  It  is  clear  that  the  actual  damage  is  merely 
nominal  The  defendant  by  mistake  delivered  one  of  the  dock-warrants  a  few  hours 
only  before  the  sale  and  delivery  by  him  would  have  been  lawful ;  and  by  such 
premature  delivery  the  plaintiff  did  not  lose  anything,  as  he  had  no  intention  to 
redeem  the  pledge  by  paying  the  loan.  If  the  plaintiff's  action  had  been  for 
breach  of  contract  in  not  keeping  the  pledge  till  the  given  day,  he  would  have 
been  entitled  to  be  compensated  for  the  loss  he  had  really  sustained  ;  and  that 
would  be  a  nominal  sum  only.  The  plaintiff's  action  here  is  in  name  for  the 
[285]  wrongful  conversion  :  but,  in  substance,  it  is  the  same  cause  of  action  i  and  the 
change  of  the  form  of  pleading  ought  not  to  affect  the  amount  of  compensation  to  be 
paid.  There  is  authority  for  holding  that,  in  measuring  the  damages  to  be  paid  to 
the  pawnor  by  the  pawnee  for  a  wrongful  conversion  of  the  pledge,  the  interest  of  the 
]iawnee  in  the  pledge  ought  to  be  taken  into  the  account.  On  this  principle  the 
damages  were  measured  in  Chinery  v.  J'iall,  5  Hurlst.  &  N.  288.  There,  the  defen- 
dant had  sold  sheep  to  the  plaintiff,  and,  because  there  was  delay  in  the  payment  of 
the  price  by  the  plaintiff,  the  defendant  re-sold  the  sheep.  For  this  wrong  the  court 
held  that  trover  lay,  and  that  the  plaintiff  was  entitled  to  recover  damages  ;  but  they 
also  held  that,  in  measuring  the  amount  of  those  damages,  although  the  plaintiff  was 
entitled  to  be  indemnified  against  any  loss  he  had  really  sustained  by  the  re-sale,  yet 
the  defendant,  as  an  unpaid  vendor,  had  an  interest  in  the  sheep  against  the  vendee 
under  the  contract  of  sale,  and  might  deduct  the  price  due  to  himself  from  the 
plaintiff  fi'om  the  value  of  the  sheep  at  the  time  of  the  conversion."  [Willes,  J. 
Suppose  the  looms  had  been  destroyed  by  an  accidental  fire  on  the  Monday  night,  who 
would  have  borne  the  loss?]  The  plaintiff',  doubtless  The  jury  might  fairly  infer 
hei-e  that  the  plaintiff  had  no  intention  to  pay  the  judgment-debt.  [Byles,  J.  The 
consequence  of  entering  a  verdict  for  the  plaintiff' for  the  full  value  now  would  be,  to 
pass  the  property  in  the  looms  to  the  defendant :  and  thus  he  will  have  taken  in 
execution  his  own  goods  (a).]  In  C'kinery  v.  Fiall,  Bramwell,  B.,  [286]  says:  "The 
cases  on  this  subject  are  well  put  together  in  Mayne  on  Damages,  "2 15,  and  shew  that 
in  this  action  it  is  not  an  absolute  rule  of  law  that  the  value  of  the  goods  is  to  be 
taken  as  the  measure  of  damage.  There  are  several  cases  which  may  be  mentioned  as 
illustrative  of  this.  Foi-  instance,  where  a  defendant,  after  having  been  guilty  of  an 
act  of  conversion,  delivers  the  goods  back  to  the  plaintiff",  the  actual  damage  sustained, 
and  not  the  value,  is  the  measure  of  damages.  So,  where  a  man  has  temporary 
possession  of  a  chattel,  the  ownership  being  in  another,  the  bailee  no  doubt  may  main- 
tain an  action;  but  only  for  the  real  damage  sustained  by  him  in  the  deprivation  of 
the  possession.  Other  cases  might  be  cited  to  shew  that  there  is  no  such  absolute 
rule  of  law  as  to  the  damages  in  trover  as  that  suggested."  [Williams,  J.  Suppose  a 
man  were  charged  with  the  conversion  of  fowls  by  eating  them,  would  it  be  any 
answer  to  the  claim  for  full  damages  to  say  that,  if  he  had  not  taken  them,  per 
adventure  a  fox  would  have  come  and  eaten  them  ?]     The  danger  of  seizure  in  the 


(a)  "  By  a  foi-mer  (?)  recovery  in  trover,  aiul  payment  of  the  dama;/es,  the  plaintiff's 
right  of  property  is  barred,  and  the  property  vests  in  the  defendant  in  that  action  : 
see  Adam.'^  v.  Broughtm,  2  Stra.  1078,  Andrews,  18,  and  Jenkins,  4th  Cent.  Ca.  88, 
where  it  is  laid  down,— '  A.,  in  trespass  against  B.  for  taking  a  horse,  recovers 
damages  ;  by  this  recovery,  and  execution  done  thereon,  the  property  in  the  horse  is 
vested  in  B."  'Solutio  pretii  emptionis  loco  habetur.'"  Per  Tindal,  C.  J.,  ni  Cooiw 
v.  Shepherd,  3  C.  B.  272. 
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case  supposed  would  not  be  so  imminent  as  it  was  here.  In  Cameron  v.  Wynch,  2  Car. 
&  K.  264,  in  an  action  of  tro\er,  where  the  plaintiff  had  been  endeavouring  to  baffle 
his  creditors  by  a  merely  ostensible  tiansfer  of  the  goods  to  another,  and  where  they 
were  seized  upon  premises  in  which  the  plaintiff's  tenancy  had  expired,  it  was  held, — 
first,  that  there  was  a  sutficient  possession  as  against  a  wrong-clocr,  without  regard  to 
the  ipiestion  of  ownership,— and,  secondly,  that  the  measure  of  damages  was  the  value 
of  the  plaintiff's  ical  and  bt)na  fide  interest  in  the  goods,  and  not  the  full  value. 
These  authori-[287]-ties  clearly  shew  that  the  question  is  one  of  interest,  not  of  title. 
If  the  jury  were  justified  in  coming  to  the  conclusion,  from  all  the  facts  before  them, 
that  the  "plaintiff  could  not  have  got  his  looms  away  so  as  to  have  escaped  the 
impending  execution,  the  learned  judge  was  right  in  telling  them  that  they  might 
take  that  into  consideration  in  estimating  the  damages. 

Overend,  Q.  C,  and  Rew,  in  support  of  the  rule.  There  was  nothing  to  warrant 
the  jury  in  awarding  the  plaintiff'  less  than  the  full  value  of  the  goods,  for  their 
wrongful  conversion.  Altork  v.  BmmveU,  9  Jurist,  N.  S.  S92,  is  almost  identical  with 
the  present  case.  There,  the  landlord,  who  Tiad  distrained  the  goods  of  his  tenant  for 
rent  in  such  a  manner  as  to  render  himself  a  trespasser  ah  initio,  was  made  to  pay  in 
the  shape  of  damages  the  full  value  of  the  property  seized.  The  same  aiguments 
weic  urged  there  which  have  been  urged  upon  the  present  occasion,  but  without  avail. 
Cockburn,  C.  J.,  said  :  '*  I  think  it  must  be  taken  that,  where  a  man,  under  colour  of 
legal  authority,  as  in  the  case  of  a  distress  for  rent,  does  that  which  makes  him  a 
trespasser  ab  initio,  he  is  in  the  same  position  as  a  total  stranger  acting  without 
authority.  The  defendant,  then,  being  in  the  position  of  a  stranger,  and  having 
broken  into  the  plaintiff's  house  and  seized  his  goods,  it  certainly  does  not  lie  in  his 
mouth  to  say  he  has  applied  the  goods  for  the  benefit  of  the  party  bringing  an  action 
for  the  trespass  "  Crompton,  J.,  said  :  "I  can  regard  the  defendant  in  no  other  light 
than  as  a  trespasser  without  justification.  The  goods  have  been  lost  to  the  plaintiff', 
and,  by  the  ordinary  rule,  nothing  in  such  oase  can  be  taken  to  reduce  their  value, — 
that  is  to  say,  the  measure  of  damages  must  be  the  full  value  of  the  goods."  And, 
adverting  to  the  case,  which  had  been  suggested  in  argument,  of  [288]  the  goods  con- 
verted being  in  the  hands  of  the  defendant  subject  to  a  lien,  he  adds  :  "  There,  it  is 
clear,  all  that  is  recoverable  is,  the  value  of  the  goods  detained,  minus  the  debt  the 
foundation  of  the  lien  :  here,  however,  there  is  no  lien  in  existence,  the  defendant 
being,  under  the  circumstances,  nothing  more  than  a  stranger,  who  had  no  right  what- 
ever to  interfere  with  the  goods.  The  only  ground  upon  which  it  is  said  that  the 
plaintiff's  interest  was  less  than  the  actual  value  of  the  goods  is,  that  the  goods  having 
l)een  seized  and  sold,  the  rent  was  satisfied  :  but  this  is  too  remote  ;  and  Keni  v.  Priest, 
4  H.  it  X.  236,  is  an  authority  to  shew  the  fallacy  of  such  a  proposition.  A  man  who 
enters  the  house  of  another,  and  wrongfully  seizes  his  goods,  has  no  right  to  avail 
himself  of  such  a  defence  :  and  I  think  the  case  I  put  in  the  course  of  the  argument, 
of  a  landlord  entering  upon  the  premises  of  his  tenant,  and  distraining  for  rent  not 
accrued  due,  and  aftciwards  attempting  to  palliate  the  act  by  saying,  'I  put  the  pro- 
ceeds of  this  unjustifiable  proceeding  against  the  rent  when  it  becomes  due,'  is  entirely 
applicable  to  the  present  ease."  And  Blackburn,  J.,  who  had  directed  the  jury  there 
substantially  as  he  did  here,  intimated  that  he  had  no  doubt  but  that  he  should  have 
told  the  jury  that  the  proper  measure  of  damages  was  the  value  of  the  goods 
seized.  Here,  the  defendant  had  no  lien,  nor  any  interest  whatever  in  the  goods, 
at  the  time  of  the  seizure.  [Byles,  J.  Do  you  contend  that,  if  the  goods  were 
converted  for  a  minute,  and  then  given  back  to  the  owner,  he  would  be  entitled 
to  recover  the  full  value  as  damages  for  the  conversion?]  No.  [Byles,  J.  The 
contingency  of  the  goods  being  taken  under  the  county-court  execution  was 
converted  into  a  certainty  before  the  commencement  of  the  action.  Willes,  J. 
A  retuiii  of  the  goods  after  action  brought  goes  in  mitigation  of  damages :  see 
[289]  Moon  v.  liapliael,  2  N.  C.  .310  (o).]  The  probability  of  his  having  an  execution 
next  day  was  no  justification  for  the  fraudulent  act  of  the  defendant,  and  ought  not 
to  be  fciken  into  account.  The  facts  which  happened  subsequently  have  nothing  to 
do  with  the  value  of  the  plaintiff's  goods  at  the  time  of  the  conversion.  If  Keen  v. 
Priest,  4  Hurlst.  &  N  236,  be  good  law,  the  direction  of  the  learned  judge  here  was 
clearly  wrong.     There,  the  owner  of  sheep  seized  and  sold  undei-  a  distress  for  rent 

(a)  And  see  the  authorities  cited  in  Williiims  v.  Arclier,  5  C.  B.  318. 
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which  was  unlawful,  because  there  were  other  goods  on  the  premises  belonging  to 
him  which  might  have  been  distrained  for  the  same  rent,  was  held  to  be  entitled  to 
recover  from  the  distrainor,  not  merely  nominal  damages,  but  the  full  value  of  the 
sheep  so  seized.  "  It  is  a  general  rule,"  said  Martin,  B.,  "  that,  if  a  man  does  an 
illegal  act,  he  is  responsible  for  the  consequences  of  it  It  is  no  answer  to  say  that 
the  defendant  might  have  seized  other  goods.  The  plaintiff's  sheep  having  been  sold, 
he  is  entitled  to  recover  their  value."  So,  here,  it  is  no  answer  for  the  defendant  to 
say  that  he  might  have  seized  these  goods  upon  another  day.  And  Bramwell,  B., 
contents  himself  with  saying,  that,  "in  trespass  for  taking  goods,  the  measure  of  damages 
is  the  value  of  the  goods."  In  Johnson  v.  Stear,  1-5 C.  B.  (N.  S.)  3-30,  Williams,  J.,  difi'ered 
from  the  rest  of  the  court.  [Williams,  J.  Xo  doubt,  I  was  wrong.]  It  is  submitted 
not  (J).  The  whole  court  agreed  that,  in  a  case  like  this,  the  mea-[290]-sure  of  damage 
was  the  value  of  the  goods  to  the  plaintiff  at  the  time  of  the  conversion.  [Willes,  J. 
Suppose  the  looms  had  been  delivered  up  on  the  Monday  and  taken  to  the  plaintiffs 
house,  and  the  bailiff  bad  broken  open  the  outer  door  and  taken  the  looms  away  and 
sold  them,  could  the  now  plaintiff  have  recovered,  either  against  the  bailiff,  or  against 
the  execution-creditor,  if  party  to  the  trespass,  the  full  value  of  the  looms?  The 
goods  would  have  been  equally  got  at  there  by  means  of  a  wrongful  act.]  In  the 
case  put,  the  plaintiff,  it  is  submitted,  would  be  entitled  to  recover  the  full  value,  or 
at  all  events  the  difference  between  the  real  value  and  the  sum  which  the  bailiff  sold 
the  goods  for.  As  between  the  two  parties,  the  writ  may  have  bound  the  goods. 
[Willes,  J.  That  is  the  answer.  The  act  of  entering  would  be  unlawful, — so  held 
from  Semayne's  case,  5  Kep.  91  a.,  Cro.  Eliz.  90S,  Moor,  668,  downwards :  but  the 
execution  would  be  good  (a).  The  true  solution  may  be,  that  there  was  a  lien  by 
force  of  the  writ.  It  is  an  apparent  exception  from  the  rule  that  no  man  shall  take 
advantage  of  his  own  wrong.]  In  the  cases  where  the  distress  was  held  to  be  unlawful, 
though  the  full  value  was  recovered,  the  rent  remained  undischarged.  [Williams,  J. 
Apparently  the  judgment  was  satisfied  here ;  yet  the  execution-creditor  has  taken  his 
own  goods.]  That  might  have  been  set  right  by  au  application  to  the  county-court. 
[Byles,  J.  In  Harvey  v.  Pococh,  11  M.  &  W.  740,  it  was  held  that,  where  a  landlord 
distrains  for  rent,  amongst  other  things,  goods  which  are  not  distrainable  in  law  (as, 
looms  in  work,  there  being  sufficient  without  them  to  satisfy  the  rent),  and  the  tenant 
pays  the  amount  of  the  rent  and  the  costs  of  distress,  upon  which  the  distress  is  with- 
drawn altogether,  the  [291]  tenant  is  entitled,  in  an  action  of  trespass,  to  recover 
only  the  actual  damage  sustained  by  the  taking  of  those  particular  goods,  and  not 
the  whole  amount  paid  by  him, — the  distrainor,  in  such  a  case,  being  a  trespa-sser 
ab  initio  only  as  to  the  goods  which  were  not  distrainable.  Does  the  form  of  action 
make  any  difference  I]  It  is  submitted  not.  [Williams,  J.  Until  the  case  of  Fouldes 
V.  Willmighby,  S  M.  &  W.  540,  it  was  always  said  that  where  trespass  would  lie 
trover  would.  One  of  the  reasons  for  denying  that  proposition  is  that,  in  trover, 
the  jury  must  give  the  full  value.]  In  that  case,  the  thing  complained  of  was,  a 
wrongful  interference  with  the  plaintiff's  horses,  without  any  claim  of  property,  or 
conversion  of  them  to  the  defendant's  use.  It  was  clearly  a  misdirection  on  the  part 
of  the  learned  judge  to  tell  the  jury  that  they  might  take  the  county-court  process 
into  their  consideration  in  estimating  the  amount  of  damages.  As  a  matter  of  law, 
the  defendant  had  no  right  to  interfere  with  the  plaintiffs  goods  ;  and,  having  done 
so,  he  must,  as  Erie,  C.  J.,  says,  in  Hancock  v.  Austin,  14  C.  B.  (N.  S.)  639,  pay  the 
value  of  them. 

WiLLlAM.S,  J.  I  am  of  opinion  that  the  rule  must  be  made  absolute  to  enter  a 
verdict  for  the  plaintiff  for  351.  My  Brother  Blackburn  reserved  leave  to  the 
plaintiff  to  move  to  that  effect,  if  the  court  should  be  of  opinion  that  he  ought  to 
have  directed  the  jury  to  find  for  the  value  of  the  looms  seized.     I  am  of  opinion 

(6)  The  learned  judge  puts  the  right  of  the  plaintiff  there  to  recover  the  full 
value  of  the  goods  converted,  upon  the  technical  ground  that,  "  the  bailment  having 
been  terminated  by  the  wrongful  sale,  the  plaintiff  might  have  resumed  possession 
of  the  goods  freed  from  the  bailment,  and  might  have  held  them  rightfully  when  so 
resumed,  as  the  absolute  owner  against  all  the  world."  And  see  Figot  v.  Cubley, 
15  C.  B.  (N.  S.)  701. 

(a)  See  Penkal  v.  Stamp,  9  Exch.  167.  And  see  the  notes  to  Semayne's  case  in 
1  Smith's  Leading  Cases,  5th  edit.  96. 
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tluit  lie  ought  to  have  done  so.  The  substance  of  the  transaction  was  this  :— The 
defendant  committed  a  wrong  by  seizing  goods  of  the  phiintiff  under  circumstances 
whicii  the  jui y  found  to  be  a  conversion  of  them  to  his  own  use.  It  was  clearly 
established  that  the  goods  were  wrongfidly  seized  by  the  defendant.  But  it  is 
contended  that  the  rule,  which  is  be[292]-yond  all  question  a  prima  facie  rule,  that 
for  an  act  of  this  sort  the  plairititf  is  entitled  to  recover  as  damages  the  full  value  of 
the  goods  seized,  ought  not  to  prevail  heie,  because  the  defendant  shews  mitigating 
circumstJinces,  viz.  that,  after  he  had  Ijcen  guilty  of  wrongfully  converting  the  goods 
of  the  plaintitl',  he  caused  them  to  be  applied  so  as  to  be  apparently  a  satisfaction  of 
a  judgment-debt  due  to  himself.  In  other  words,  the  defendant  insists  that,  because 
with  the  proceeds  of  the  plaintitfs  goods  which  he  so  wrongfully  converted,  he 
has  satistied  his  own  debt,  that  fact  must  be  taken  into  consideration  by  the 
jury  in  ascertaining  what  measure  of  damages  the  plaintiflT  ought  to  receive  for 
the  wrong  done  to  him.  I  utterly  decline  to  acknowledge  the  soundness  of  that 
argument.  There  is  nothing  unlawful  in  a  man's  withdrawing  his  goods  for  the 
purpose  of  avoiding  an  impending  execution.  He  may  choose  to  apply  them  in 
satisfaction  of  the  claim  of  another  creditor ;  and  this  he  has  a  peifect  right  by 
law  to  do,  apart  from  any  question  arising  upon  the  bankrupt  or  insolvency  law. 
It  is  clearly  no  ground  for  mitigation  of  damages  for  the  defendant  to  say  that 
he  has  chosen  to  detain  the  plaintitfs  goods  in  order  that  he  may  seize  them  and 
apply  the  proceeds  in  satisfaction  of  his  own  debt.  If  he  might  do  this,  what  is 
there  to  prevent  his  doing  so  for  the  purpose  of  satisfying  his  friend's  execution, 
which  he  knows  to  be  outstanding !  The  case  has  been  likened  to  that  of  the 
redelivery  of  the  thing  converted,  which  is  allowed  to  go  in  mitigation  of  damages; 
as  in  lite  Countess  of  Rutknul's  case,  cited  in  EoUe's  Abridgement,  Action  sur  Case 
(L.),  where  it  is  said, — "If  a  man  take  my  horse  and  ride  him,  and  then  re- 
deliver him  to  me,  still  I  may  have  an  action  against  him  ;  for,  it  is  a  conversion, 
and  the  re-delivery  is  no  bar  to  the  action,  and  only  goes  in  mitiga-[293]-tion 
of  damages."  So,  in  Moon  v.  Uapluul,  2  N.  C.  .310,  where  the  defendant,  a  sheriH',  who 
held  goods  taken  in  execution,  delivered  them  to  the  plaintifl's,  assignees  of  a  bankrupt, 
after  an  action  of  trover  had  been  commenced  by  them,  and  the  plaintitfs  accepted 
them  without  condition, — it  was  held  that  they  could  not  recover  in  the  action  more 
than  nominal  damages  ;  at  all  events,  not  without  alleging  special  damage  in  the 
declaration.  The  onlj'  other  case  in  the  books  which  1  am  aware  of,  in  which  a 
re-delivery  after  action  brought  has  been  allowed  to  go  in  mitigation  of  damages, 
is  that  of  U'iliiams  v.  Archer,  5  C.  B.  318.  There,  in  detinue  for  railway-scrip  which 
had  been  delivered  up  to  the  plaintifl',  after  action  brought,  under  a  judge's  order,  it 
was  held  by  the  Exchequer  Chamber  that,  inasmuch  as  the  scrip  had  already  been 
re-delivered,  the  verdict  and  judgment  had  been  properly  confined  to  an  a.ssessment  of 
damages  for  the  detention  ;  by  analogy  to  the  case  of  the  re-delivery  of  charters 
(17  K.  3,  fo.  4-5  b.,  pi.  1,)  being  rendered  impossible  by  reason  of  their  having  been 
burnt.  Here,  however,  the  goods  were  never  re-delivered  to  the  plaintiff".  He  never 
had  power  to  do  as  he  pleased  with  them.  There  is  no  ground  whatever  for  saying 
that  the  defendant  ever  restored  to  the  plaintiff'  the  control  over  his  goods.  Contrary 
to  the  plaintifl's  wishes,  he  devoted  them  to  the  payment  of  his  own  debt.  Then 
comes  the  main  argument.  It  was  said  that,  if  the  plaintiff"  were  allowed  to  recover 
by  way  of  damages  in  this  action  the  full  value  of  the  goods,  the  consequence  will  be 
that  the  goods  will  be  by  virtue  of  the  judgment  and  execution  regarded  as  having 
been  the  property  of  the  defendant  from  the  time  of  the  conversion.  The  obvious 
answer  to  that  is,  that,  in  the  result,  the  seizure  of  these  goods  will  not  have  operated 
in  satisfaction  of  so  much  of  the  debt  due  to  the  [294]  defendant  upon  his  judgment 
in  the  county  court.  The  execution,  having  been  satistied  so  far  out  of  what  turn 
out  to  have  been  the  executiou-cieditor's  own  goods,  is  no  satisfaction  at  all,  and  the 
now  defendant  may  go  to  the  county-court  and  obtain  leave  to  issue  fresh  process. 
There  is  no  ground  for  urging  what  has  been  done  in  mitigation  of  damages  :  and 
therefore  the  rule  must  be  made  absolute. 

\A  IIJ.ES,  J.  I  am  of  the  same  opinion.  The  measure  of  damages  for  the  conversion 
of  goods  is  prima  facie  their  value.  The  direction,  therefore,  of  my  Biother  Blackburn 
to  the  jury  in  this  Ciise  was  wrong,  unless  there  were  circumstances  to  make  some  other 
principle  applicable.  Such  circumstances  may  e.xist  either  where  the  plaintiff'  has  only 
a  limited  interest  in  the  goods  at  the  time  of  the  conversion,  or  where  the  defendant 
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has  a  lien  upon  them,  or,  as  in  Brierhj  v.  Kendall,  where  the  plaintiff  had  a  defeasible 
right  to  the  possession  of  them.  There  is  nothing  to  make  this  case  an  exception 
from  the  general  rule,  that  the  plaintiff  is  entitled  to  I'ecover  all  he  has  lost  by  the 
defendant's  wrongful  act.  Then,  there  is  the  case  in  which  the  goods  wrongfully 
seized  have  been  afterwards  returned.  The  cases  of  Fouldes  v.  IFUlourjIdni,  IS  M.  &  W. 
540,  and  Hurrci/  v.  Pocod;  1 1  M.  &  W.  7-iO,  afford  a  familiar  illustration  of  the  lule. 
The  circumstances  I  ha\e  referred  to  have  from  very  early  times  been  considei'ed 
admissible  in  mitigation  of  damages,  because  the  plaintiff  has  had  part  .satisfaction 
foi'  the  wrong.  If  the  goods  have  been  restored,  and  the  plaintiff  has  consented  to 
take  them  back  in  discharge  of  the  claim,  that  might  perhaps  be  pleaded  by  way  of 
accord  and  satisfaction  :  if  not,  it  would  go  in  reduction  of  the  amount  of  damages 
to  which  the  plaintiff  would  be  entitled  for  the  wrongful  conversion.  There  [295] 
is  also  another  case  in  which  a  mitigation  of  damages  is  allowed  upon  a  very  peculiar 
ground, — the  case  of  one  who,  as  executor  de  son  tort,  has  dealt  with  the  goods 
of  the  deceased  in  a  due  course  of  administration,  and  relies  on  that  as  an  answer 
to  an  action  brought  against  him  l>y  the  real  executor  appointed  under-  the  will. 
There,  the  character  of  the  act  of  wrong  is  determined  at  the  time  it  is  done.  The 
law,  however,  regards  it  with  so  much  favour  that,  if  the  real  executoi-  would  have 
done  the  same,  no  recovery  is  allowed  against  the  executor  de  son  tort  in  respect  of 
damages  for  that  part  of  the  estate  which  has  been  so  applied.  In  all  these  cases,  the 
damages  are  allowed  to  be  mitigated,  either  in  respect  of  the  interest  of  the  plaintiff 
in  the  goods  being  less,  or  of  his  having  already  received  a  partial  satisfaction  of  the 
damages,  or  of  the  act  being  an  act  having  a  rightful  character  in  respect  of  the  persons 
towards  whom  it  is  done  and  in  whose  favour  it  operates  at  the  time.  But  that 
principle  cannot  apply  here,  where  the  plaintiff  had  an  unqualified  right  at  the  time 
to  do  as  he  liked  with  the  good.s,  and  the  act  of  the  defendant  was  wrongful  and 
without  any  justiincation.  I  cannot  help  thinking  that  we  should  be  violating  the 
rule  of  law  which  prohibits  a  man  from  taking  advantage  of  his  own  wrong,  if  we 
were  to  hold  that  the  defendant's  execution  was  to  have  a  greater  advantage  or  be 
more  beneficial  to  him  by  reason  of  his  wrongful  act  in  seizing  and  detaining  the 
plaintift's  goods  for  the  purpose  of  making  them  amenable  thereto.  There  clearly  was 
nothing  like  a  re-delivery  of  the  goods  to  the  plaintiff'  here.  So  long  as  law  shall 
endure,  parties  cannot  be  allowed  to  be  judges  or  bailiffs  in  their  own  cases.  In  all 
cases  save  the  exceptional  one  of  a  distress,  the  final  process  of  the  law  is  to  be 
executed  by  the  officers  of  the  law.  A  person  who  has  in  violation  of  the  law  taken 
upon  himself  to  seize  goods  which  he  has  no  right  to,  ought  [296]  not  to  be  allowed 
to  come  and  ask  for  any  favour  or  encouragement, — which  we  should  in  effect  be 
allowing  if  we  held  that  the  subsequent  seizure  under  the  county -court  process  could 
qualify  the  defendant's  wrongful  act  of  detaining  the  goods  on  the  previous  day. 
I  observe  that  my  Brother  Blackburn  did  not  express  any  opinion  on  the  point  of  law 
at  the  trial.  He  left  the  matter  to  the  juiy,  not  with  a  direction  such  as  he  would 
have  given  them  in  the  case  of  a  plaintiff'  having  but  a  limited  interest  in  the  goods, 
or  of  a  defendant  having  a  lien,  or  in  the  case  of  a  re-delivery  ;  but  he  simply  told 
them  that  they  iiiight  take  the  fact  of  the  plaintiff'  having  the  benefit  of  the  proceeds 
in  reduction  of  his  debt  into  account  in  estimating  the  damages.  He  evidently  felt 
the  diificulty  of  stating  that  as  a  proposition  of  law.  To  hold  that  the  defendant  is 
entitled  to  "have  the  fact  of  the  goods  being  liable  to  the  county-court  process  taken 
into  consideration  in  estimating  the  damages  in  this  action,  would  be  giving  him  a 
greater  advantage  than  the  law  would  give  him  in  the  ordinaiy  case  of  a  lien,  or  in 
the  other  cases  which  I  have  put.  Considering  what  violence  might  ensue  if  a  creditor 
wei'e  allowed,  for  the  purpose  of  securing  his  debt,  to  resort  to  an  act  unlawful  at  the 
time,  and  to  justify  it  afterwards  by  something  which  did  not  then  exist,  I  think  we 
are  not  warranted  "in  allowing  the  inchoite  right  of  the  defendant  to  have  execution 
against  the  goods  in  question  to  operate  irr  reduction  of  the  damages  which  the 
plaintiff'  is  entitled  to  for  the  wr-ongful  seizure.  Ther-e  is  a  case  where  this  doctrine 
was  attempted  to  be  carried  to  a  very  gr-cat  length.  I  allude  to  the  case  of  Gillard  v. 
Brittan,  «  M.  &  W.  .57.5.  There,  the  seller  of  goods  which  had  rrot  been  paid  for-, 
retook  them  by  violence  from  the  buyer-,  and,  in  arr  action  brought  agairrst  him  by 
the  buyer  for  the  trespass,  insisted  that  the  jur-y  might,  in  estimating  the  damages 
to  which  the  plaintiff  was  [297]  entitled,  allow  the  value  of  the  goods  so  urrpaid  for 
in  mitigatiorr.     But  the  court  of  Exchequer  took  a  diffei-ent  view  of  the  matter-,  and 
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held,  for  reasons  which  are  i!i]iially  applicable  here,  that  the  defendant  must  pay  by 
way'of  damages  for  his  unlawful  "act  the  full  value  of  the  goods  seized.  For  these 
reasons,  I  am  of  opinion  that  the  rule  must  be  made  absolute  to  increase  the  damages 
to  .351.,  the  value  contingently  assessed  by  the  jury. 

Byles,  J.  I  am  of  the  same  opinion,  though  1  must  confess  I  at  first  entertained 
considerable  doubts.  He  who  wiongfully  converts  goods  of  another  is  prima  facie 
liable  in  damages  to  the  full  value  of  the  goods  converted  ;  and  it  is  no  answer  to  say 
that  the  wrongful  act  of  the  defendant  has  operated  to  relieve  the  plaintiff'  from  a 
debt.  As,  if  a  man  were  to  convert  a  Img  of  money  belonging  to  A  ,  it  would  be  no 
answer  for  him  to  say  that  with  the  contents  he  had  satisfied  a  debt  due  from  A.  to 
B.  :  the  full  value  of  the  money  converted  would  still  be  the  true  measure  of  damages 
for  the  defcntlant's  wrongful  act.  The  present  case  is  very  distinguishable  from  the 
case  of  goods  re-taken,  or  of  goods  returned  and  the  restoration  accepted  in  satisfac- 
tion. Another  difficulty  which  occurred  to  me  in  the  course  of  the  argument  was  this, 
—The  debt  is  paid,  and  the  party  has  lost  his  goods,— but  he  gets  3-51.  by  the  ti'ansae- 
tion.  That,  however,  I  apprehend,  is  not  so  The  effect  of  the  judgment  and  execu- 
tion in  this  action  is,  that  the  property  is  changed.  The  result  is,  that  probably  the 
defendant  may  now  go  to  the  county  court  and  get  new  process  upon  his  judgment 
there.  I  am  clearly  of  opinion  that  the  jury  ought  to  have  been  directed  to  find  for 
the  plaintill'  for  the  full  value  of  the  looms  seized. 

Keatini.;,  J.,  had  gone  to  Chambers. 

Rule  discharged. 

[298]     IIeywoutji  and  Others  v.  Knight.     June  4th,  186-4. 

[S.  C.  3;3  L.  J.  C.  P.  298  ;  10  Jur.  N.  S.  866.] 

1.  The  defendant  authorized  his  brokers  by  letter  to  buy  for  him  a  cargo  of  bone-ash 
at  a  certain  price  per  ton, — "  on  a  basis  of  70  per  cent,  mean  of  two  London  rlwinisis  : 
usi(al  Londmi  Icrins,  viz.  ca^h  in  twenly-eight  days,  less  2J  per  cent."  This  ofl'ei-  was 
communicated  liy  the  defendant's  brokers  to  the  sellers'  brokers  l)y  letter  as  follows, 
— "  We  can  take  the  cargo  at,  &c.,  cash  in  twtnty-eiijht  days  from  last  day  of  hrndinij,  less 
'21,  per  cent :  to  he  analyzed,  hy  two  London  chemists."  The  sellers  accepted  the  offer, 
and  sent  a  bought-note  to  the  buyer's  brokers,  describing  the  terms  of  payment  thus, 
— "  Payment,  cash  before  delivery,  allowing  a  discount  of  2^  per  cent,  equal  to  cash  in  Liver- 
piool  imtkin  Iwenfy-eiyht  days  from  last  day  of  landing:" — Held,  that  there  was  no  sub- 
stiintial  difference  between  the  offer  and  the  acceptance,  and  consequently  that  there 
was  a  binding  contract  between  the  parties. — 2.  Where  a  complete  contract  (through 
brokers)  foi'  the  sale  of  goods  is  to  be  gathered  from  a  written  offer  on  the  one  side 
and  a  written  acceptance  on  the  other,  such  contract  is  not  the  less  binding  on  the 
buyer  because  bought  and  sold-notes  are  subsequently  exchanged  between  the 
brokers,  containing  terms  not  warranted  by  the  authority  given  to  the  buyer's 
broker, — at  all  events,  in  the  absence  of  evidence  of  a  custom  in  the  particular 
trade  to  contract  by  bought  and  sold-notes,  or  of  a  distinct  understanding  between 
the  parties  to  that  effect. — 3.  Remarks  upon  Cawie  v.  Kcmfry,  5  Moore's  P.  C.  232. 

This  was  an  action  by  the  sellers  against  the  buyer,  for  refusing  to  receive  a  cargo 
of  bone-ash,  alleged  to  have  been  sold  by  the  plaintiff's  to  the  defendant  through  their 
respective  Ijrokers. 

The  declaration  stated  that  the  plaintiffs  bargained  and  .sold  to  the  defendant,  and 
the  defendant  bought  from  the  plaintiffs,  certain  goods,  that  is  to  say,  284  tons  of  ash, 
at  51.,  on  a  basis  of  70  per  cent,  mean  of  two  London  chemists,  and  5  tons  of  bones 
and  25  tons  of  piths  at  51.  5s.  per  ton,  upon  usual  London  terms,  viz.  payment  by  cash 
in  twenty-eight  days,  less  21.  10s.  per  cent,  discount:  Averment,  that  all  conclitions 
were  fulhlled,  and  all  things  happened,  and  all  times  elapsed,  necessary  to  entitle  the 
plaintitls  to  maintain  the  action  and  to  have  the  said  goods  accepted  by  the  defendant : 
Breach,  that  the  defendant  did  not  accept  the  .said  goods  from  the  plaintill's  or  pay 
them  the  said  prices  for  the  same  ;  whereby  the  plaintitis  incurred  expenses  in  keeping 
the  said  goods  and  re-selling  the  same,  and  also  incurred  a  loss  upon  such  re-sale. 

The  defendant  pleaded  a  denial  of  the  contract  as  alleged  ;  whereupon  issue  was 
joined. 
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The  cause  was  tried  before  AVilles,  J.,  at  the  last  Spring  Assizes  at  Liverpool.  The 
question  was  whether  [299]  there  had  been  any  contract  made  in  accordance  with  the 
authority  given  by  the  defendant  to  his  brokers  ;  and  it  depended  upon  the  construc- 
tion to  be  put  upon  certain  letters,  telegrams,  and  bought  and  sold-notes.  The  corre- 
spondence commenced  with  a  letter  from  the  brokers  to  the  defendant,  dated  the 
5th  of  November,  1S63,  as  follows  : — 

"  Henry  Knight,  Esq.,  London.  "Liverpool,  5th  November,  1863. 

"Dear  Sir, — We  are  oflfered  a  small  cargo  now  at  sea  about  sixty  days,  as  follows  : 
about  284  tons  ash, 

"  51.  on  70  per  cent. 
" 5  tons  bones       )      ,,   . 
"  25  tons  piths     /     °'-  ^^ 
"  Let  us  know  if  it  will  suit,  and  your  extreme  limits,  and  we  will  do  the  best  we 
can  for  you.  "John  Beckwith,  Jun.  &  Co." 

On  the  following  day  the  defendant  wrote  to  Beckwith  &  Co.,  his  brokers,  the 
letter  which  was  relied  upon  as  the  authority,  and  which  was  as  follows  : —  ' 

"Messrs.  John  Beckwith,  jun.  &  Co.  "London,  6th  November,  1863. 

"  Dear  Sirs, — I  had  your  favour  of  yesterday,  and  note  contents.  I  would  take 
the  cargo  referi-ed  to, — ash  at  lOOs.  on  a  basis  of  70  per  cent,  mean  of  two  London 
chemists,  and  bones  and  piths  at  105s.  (though  it  is  10s.  too  dear  for  piths),  rmial 
London  term.%  viz.  cash  in  28  da>/s,  less  2i  per  cent.  I  have  no  doubt  j'ou  will  be  able  to 
carry  it  through  on  these  terms  I  always  buy  '  28  days,'  and  declined  a  cargo  the 
other  day  at  100s.  because  these  terms  were  not  agreed  to.  This  offer  is  made,  pre- 
suming the  cargo  can  go  to  any  safe  port,  and  that  your  brokerage  is  2^  per  cent. 

"Henry  Knight." 

On  the  7th  of  November,  Beckwith  &  Co.  tele-[300]-graphed  to  the  defendant,  as 
follows: — "Price  will  be  accepted  for  cargo,  but  terms  must  be  cash  in  fourteen  days, 
usual  discount.     Liverpool  conditions.     Telegraph." 

The  defendant  being  from  home,  no  answer  was  returned  to  this  telegram ;  and 
on  the  same  day  Beckwith  &  Co.  wrote  to  Martin  &  Co.,  the  plaintiffs'  brokers,  as 
follows : — 

"Messrs.  G.  F.  Martin  &  Co.  "Liverpool,  7th  November,  1863,  3  p.m. 

"Dear  Sirs, — Our  friends  have  not  answered  our  telegram;  therefore  we  may 
reasonably  presume  they  will  not  take  the  cargo  on  your  terms ;  more  especially  as 
they  say  in  their  lettei', — 'AVe  always  buy  at  28  days,  and  declined  a  cargo  the  other 
day  at  51.  because  these  term.s  were  not  agreed  to.' 

"  We  can  take  the  cargo  at  51.  per  ton  70  per  cent,  ash,  and  51.  5s.  bones  and  piths, 
cash  in  twenty-eight  days  from  the  la-it  day  of  landing,  less  2^  per  cent.  To  be  analysed  by 
two  London  chemists.     To  go  to  any  safe  out  port.     An  early  answer  will  oblige. 

"  John  Beckwith,  Jun.  &  Co." 

On  the  same  day  the  plaintiffs'  brokers  sent  to  the  defendant's  brokers  the  following 
memorandum  : — 

"  '  Vasco  di  Gama.' 

"We  accept  your  offer  :  payment  28  days.     Please  confirm." 

To  this  the  defendant's  brokers  replied  on  the  same  day,^ 

"  We  confinn  your  acceptance  of  our  offer  for  the  cargo  bones  and  ash  per  '  Vasco 
di  Gama.'     Contract,  we  presume,  in  due  course  :  say  on  Monday." 

The  defendant's  brokers  on  the  same  7th  of  November  wrote  to  the  defendant  as 
follows  : — 
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[301]  "Henry  Knight,  Esq.  "Liverpool,  7th  November,  1863. 

"  Dear  yir, — We  telegraphed  to  you  to  the  eti'ect  that  the  importer  of  the  cargo 
bones  and  ;ish  would  accept  the  price  but  not  the  conditions  oflered  in  your  favour  of 
yesterday's  date,  llowevei-,  late  this  afternoon  we  induced  his  brokers  to  close ;  so 
have  now  the  pleasuie  of  advising  the  purchase  on  your  own  terms,  viz.  .51.  per  ton  on 
70  per  cent,  ash,  and  51.  os.  for  bones  and  piths  Cash  in  28  days  from  last  day  of 
layding,  less  2.i  per  cent,  discount.  ^Ish  to  be  analysed  by  two  Lonilon  cliemids.  The 
contract  shall  "be  forwarded  by  Monday's  post;  being  mail-day,  and  very  late,  it  is 
not  likely  to  be  sent  in.  [Some  remarks  followed  about  the  amount  of  brokerage.] 
Name  of  vessel,  '  Vasco  di  Gama.'     Can  go  to  any  safe  port. 

"John  Beckwith,  Jun.  &  Co." 

To  this  the  defendant  replied, — "I  am  in  receipt  of  your  favour,  and  note  contents. 
I  could  have  bo\ight  a  week  ago  on  the  terms  you  mention,  and  therefore  must  decline 
to  purchase  on  Liirrpool  cundiltoiis.  I  have  refused  offers  on  the  same  terms."  And 
on  the  9th  he  sent  his  brokers  the  following  telegram, — "I  do  not  confirm  till  I  see 
contract.  Conditions  must  be  those  of  a  London  contract.  2s.  6d.  a  ton  allowed  for 
weighing  and  port-charges  " 

On  the  same  day  Beckwith  &  Co.  sent  the  following  telegram  to  the  defendant, 
— "Accepted  contract  on  8;iturday  according  to  definition  in  your  letter  of  I^ondon 
terms." 

On  the  9th  of  November,  Beckwith  &  Co.  wrote  to  Martin  &  Co.,  the  plaintifl's' 
brokers,  as  follows  : — 

"Messrs.  G.  F.  Martin  &  Co.  "Liverpool,  9th  November,  186.3. 

"Dear  Sirs, — The  contract  for  cargo  ash,  &c.,  per  [302]  'Vasco  di  Gama'  appeal's 
to  be  all  correct,  except  in  regard  to  the  clauses  referring  to  the  analysis.  We  cannot 
ourselves  say  that  our  fiiends  will  assent  to  a  third  chemist  being  called  in,  should 
there  be  a  ditierence  of  more  than  3  per  cent,  between  the  two  originally  named  ; 
neither  that  they  will  agree  to  have  the  samples  ground  and  passed  through  a  20-holed 
sieve.  Such  being  the  case,  we  must  return  the  contract  until  we  receive  his  I'eply, 
which  no  doubt  will  be  perfectly  satisfactory. 

"John  Beckwith,  Jun.  &  Co." 

The  sold-note,  which,  though  dated  the  7th  of  November,  was  not  delivered  to  the 
defendant's  brokers  until  the  9th,  was  as  follows : — 

"Messrs.  John  Beckwith  .fe  Co.  "Liverpool,  7th  November,  1863. 

"We  have  this  day  sold  to  you,  per  account  of  Messrs.  Heyworth,  Pearce,  & 
Balman,  a  cargo  of  about  280  tons  ash,  5  tons  bones,  and  25  tons  piths,  more  or 
less,  expected  to  arrive  per  'Vasco  di  Gama'  from  River  Plate,  to  discharge  at 
any  safe  port  in  the  United  Kingdom,  at  51.  per  ton  for  bone-ash,  on  a  basis  of  70 
per  cent,  of  phosphate ;  the  price  to  rise  or  fall  as  the  ash  may  deviate  from  that 
standard  ;  the  bones  and  piths  at  51.  5s.  per  ton.  The  ash  to  be  analyzed  by  J.  C. 
Nesbitt,  Landsell,  &  Co.,  on  behalf  of  the  sellers,  and  by  of  London  on  behalf 

of  the  buyer  ;  tlie  two  remUs  to  be  added  tof/rtlicr,  and  the  ash  invoiced  at  the  mean 
given  :  but,  in  the  event  of  a  difi'crence  of  over  3  per  cent,  between  the  results 
received  from  the  above-named  chemists,  a  third  sample  to  be  sent  to  ,  and 

the  mean  of  the  two  nearest  results  to  be  taken  :  the  third  sample  to  form  part 
of  the  original,  to  be  sealed  and  kept  in  the  possession  of  the  selling  brokers  or 
their  agents.  A  fair  sample  of  the  ash  to  [303]  be  taken  from  time  to  time  in 
each  day's  discharge  (the  weight  not  to  be  less  than  5  cwt.),  and  to  be  ground  so 
as  to  pass  through  a  20-holed  sieve  ;  and  at  the  completion  of  the  discharge,  the 
same  to  be  under  the  supervision  of  both  sellers  and  buyer  on  their  agents,  who 
shall  forward  the  samples  to  the  respective  chemists,  with  instructions  to  furnish 
both  parties  with  results. 

"The  cargo  to  be  weighed  in  the  usual  manner,  and  to  be  taken  with  all  faults 
and  defects  from  over  the  ship's  side  as  fast  as  the  captain  can  deliver  it ;  failing  which, 
to  be  re-sold  at  the  selleis'  discretion,  and  the  buyer  to  be  liable  for  any  loss,  demur- 
rage, or  other  expenses  arising  therefrom.  The  ship-damaged  (if  any)  to  be  taken  at 
the  selling  brokers'  valuation. 
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"  The  buyer  to  advance  money  to  pay  freight  on  the  entire  cargo,  and  any  other 
charges  to  which  the  sellers  may  be  liable,  without  making  any  charge  for  so  doing ; 
the  amount  of  such  payments  to  be  deducted  from  invoice. 

"  In  case  of  non  arrival,  this  contract  to  be  void  :  and,  should  the  vessel,  from  any 
unforeseen  circumstances,  be  prevented  from  delivering  the  whole  of  the  cargo  originally 
shipped,  this  contract  to  be  void  as  regards  the  undelivered  portion.  In  the  event  of 
any  dispute  ari.sing  in  the  completion  of  this  contract,  the  same  to  be  settled  by 
arbiti'ation  in  Liverpool. 

"  Payment,  cash  before  delivery,  and  the  weighing  of  the  whole  or  delivery  of  part 
not  to  be  considered  a  delivery  of  the  whole,  allmcing  a  discount,  of  2i-  |)e''  ceiit.  equal 
to  cash  in  Liverpool  within  28  days  from  last  day  of  landing. 

"  G.  F.  Martin  &  Go.  " 

On  the  same  9th  of  November,  the  defendant's  brokers  wrote  to  him,  as  follows  : — 

[304]  "Henry  Knight,  Esq.  "Liverpool,  9th  November,  186.3. 

"  Dear  Sir, — We  duly  received  your  telegram  as  follows, — '  I  do  not  confirm  till 
I  see  contract.  Gonditions  must  be  those  of  a  London  contract :  2s.  6d.  a  ton  allowed 
for  weighing  and  port-charges.'  We  telegraphed  in  reply, — '  Accepted  contract  on 
Saturday  according  to  definition  in  your  letter  of  London  terms.'  If  you  will  refer 
to  what  you  wrote  us  on  the  6th  instant,  you  will  perceive  that  you  yourself  defined 
the  usual  London  terms,  authorizing  us  at  the  same  time  to  make  the  purchase,  which 
we  were  enabled  to  do  late  on  Saturday  afternoon.  We  have  since  applied  on  your 
behalf  foi'  an  allowance  of  2s.  6d.  per  ton  for  weighing  and  port-charges  ;  but  the 
brokers  refuse,  on  the  ground  that  they  never  admit  it,  and  always  deliver  the  cargoes 
themselves.  The  contract  we  trust  you  will  find  to  be  perfectly  correct.  The  clauses 
relative  to  sampling  and  analysis  are  what  are  now  usual ;  and  we  ourselves  are  of 
opinion  they  are  decidedly  for  better  protection  of  both  buyer  and  seller. 

"  We  are  offered  another  cargo,  sailed  end  of  August ;  290  tons  ash  and  60  tons 
bones.  Ash  at  51.  per  ton  70  per  cent.,  bones  at  51.  10s.  per  ton.  Something  less 
might  be  accepted  for  the  latter.     AVill  it  suit  you  ? 

"John  Beckwith,  Jun.  &  Co." 

On  the  same  day,  Beckwith  &  Co.  sent  the  defendant  a  bought-note, — 

"  We  have  this  day  bought  for  your  account,  of  Messrs.  Hey  worth,  Pearce,  &  Balman, 

per  Messrs.  G.  F.  Martin  &  Co.,  a  cargo  of  about  280  tons  ash,  5  tons  bones,  and  25  tons 

piths,  more  or  less,  expected  to  arrive  per  '  Vasco  di  Gama,'  from  River  Plate,"  &c., 

&c.,  as  in  the  sold-note. 

On  the  10th  of  November,  the  defendant  sent  the  following  telegram  to  Beckwith 

&  Co.,— 

[305]  "  Your  terms  respecting  sampling,  analysis,  and  payment,  are  Liverpool,  not 
London  terms,  and  are  very  objectionable.     I  decline  the  cargo  altogether." 

Mes.srs.  Beckwith  &  Co.  immediately  communicated  this  telegram  to  the  plaintiffs' 
brokers,  and  wrote  to  the  defendant,  as  follows  : — 

"Liverpool,  10th  November,  1863. 

"  Dear  Sir, — We  are  in  receipt  of  your  telegram,  viz.,  '  Your  terms  respecting 
sampling,  analysis,  and  payment,  are  Liverpool,  not  London  terms,  and  are  very 
objectionable.  I  decline  the  cargo  altogether.'  This  we  communicated  to  the  sellers, 
who  say  in  reply  that  the  clauses  relating  to  analysis  and  sampling  ai-e  acknowledged 
to  be  the  best  that  have  yet  been  framed,  to  protect  both  buyer  and  seller.  Never- 
theless, though  holding  you  bound  by  the  contract,  they  are  willing  to  meet  you  in 
these  respects  ;  also  as  to  the  payment  being  made  equal  to  cash  in  Liverpool.  The 
contract  has  been  framed  on  your  letter  of  the  6th  instant,  which  distinctly  specifies 
what  are 'usual  London  terms.'  "John  Beckwith,  Jun.  &  Co." 

On  the  same  day  the  defendant  replied,  as  follows  : — 

"London,  Nov.  10th,  1863. 
"Dear  Sirs, — If  you  refer  to  my  letters  of  the  6th  and  7th  instiint,  you  will  find 
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that  I  distinctly  stated  my  objections  to  liiverpool  terms.  T  have  never  entered  into 
a^contract  that  contained  such  a  stipulation  as  to  sampling  and  analysis,  nor  do  I 
intend  ;  noi'  have  I  been  asked  for  cash  before  delivery,  when  I  have  bought  thiough 
a  London  '.house.  Moreover,  there  is  always  an  allowance  made  to  the  buyer  to 
cover  weighing,  jjort-charges,  &c.  If  I  am  to  treat  for  the  cargo,  the  basis  must  be 
that  of  a  usual  London  contiact.  "  Hexry  Knkuit." 

[306]  It  was  proved  that  the  analj'sis  always  was  made  in  London,  and  that  it 
was  the  invariable  custom  to  take  the  mean  of  the  two  chemists. 

On  the  part  of  the  defendant  it  was  submitted  that  the  correspondence  did  not 
shew  a  contract  between  the  paities  upon  the  only  terms  upon  which  the  defendant 
Wiis  willing  to  contract,  viz.  those  contained  in  his  letter  of  the  6th  of  November  ;  the 
plaintirt's'  acceptance  thereof  differing  from  the  offer  in  two  important  respects, — first, 
in  respect  of  the  analysis,  which  was  to  be  the  "mean  of  two  London  chemists.  - 
secondly,  in  respect  of  the  sellers  requiring  cash  before  delivery,  the  defendant's  ml  i 
being  "cash  in  twenty-eight  da3-s." 

On  the  other  hand,  it  was  insisted  that  the  letters  of  the  Gth  and  7th  of  November 
contained  a  complete  contract,  and  that  there  was  no  substantial  difference  between 
the  terms  contained  therein  respectively. 

In  answer  to  a  question  put  by  the  learned  judge  to  one  of  the  defendant's 
witnesses  (Mr.  John  Beckwith),  that  gentleman  said  that  there  was  no  difference 
between  "  cash  "  and  "  prompt." 

L'nder  the  direction  of  the  learned  judge,  a  verdict  was  found  for  the  plaintiffs, 
leave  being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit  or  a  verdict  for 
him,  if  the  court  should  be  of  opinion  that  there  was  no  evidence  of  any  contract 
made  in  accordance  with  his  letter  of  the  Gth  of  November,  1^63. 

Mellish,  Q.  C,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly. 

Edward  James,  Q.  C,  and  M'CuUoch,  now  shewed  cause.  Thej^  submitted  that 
the  letters  of  the  Gth  and  7th  of  November,  constituted  a  complete  contract, — an  offer 
on  the  one  side  and  an  acceptance  on  the  [307]  other ;  and  that  there  was  no  sub- 
stantial variance  between  the  terms  of  the  two  documents,  either  in  respect  of  the 
period  of  payment  or  in  the  mode  of  analysis.  Greyson  v.  Ruck,  4  Q.  B.  7.37,  was 
referred  to. 

Mellish,  Q.  C,  and  Littler,  in  support  of  the  rule.  The  first  question  is,  which  is 
the  binding  contract,  the  letters  or  the  sold-note  1  It  is  clear  that  the  correspondence 
was  mere  negotiation,  and  that  the  contract  which  was  to  bind  the  parties  was  that 
contained  in  the  sold-note.  That  being  rejected  by  the  buyer,  and  properly  rejected, 
because  it  contained  terms  differing  from  and  inconsistent  with  the  offer  he  had  made 
through  his  brokers,  it  was  not  competent  to  the  sellers  afterwards  to  fall  back  upon 
the  letters.  [\\'illes,  J.  As  far  as  it  goes,  Cowie  v.  Remfry,  5  Moore's  P.  C.  2-32, 
seems  rather  in  your  favour.]  This  is  even  a  stronger  case  than  that.  [Byles,  J.  All 
the  terms  are  agreed  on  in  the  letters  of  the  Gth  and  7th  of  November :  and  there  is 
no  plea  of  rescision.]  The  defendant  could  not  have  gone  on  with  the  contract  without 
being  bouTid  by  all  the  conditions  contained  in  the  bought  and  sold-notes,  and  these 
differed  materially  from  the  terms  proposed  on  the  part  of  the  defendant  as  well  in 
the  mode  of  payment  as  in  the  way  in  which  the  analysis  was  to  be  made. 

Eklk,  C.  J.  The  (juestion  is,  whether  the  letters  of  the  Gth  and  7th  of  November, 
1863,  which  passed  between  the  respective  brokers  constituted  a  contract  within  the 
authority  given  by  the  defendant  to  his  lirokers.  The  authority  was,  to  buy  the  ash 
"at  1 00s.  on  a  basis  of  70  per  cent,  mean  of  two  London  chemists:  usual  London 
terms,  viz.  cash  in  twenty-eight  days,  less  2J  per  cent."  The  terms  in  which  that  was 
communicated  by  the  defendant's  brokers  to  the  plaintiff's'  brokers  were  as  follows,^ 
"  cash  in  twenty-[308]-eight  days  from  last  day  of  landing,  less  2i  per  cent. :  to  he 
analyzed  by  two  London  ckemUts," — omitting  the  mention  of  the  "  mean."  And  this 
was  in  terms  accepted.  I  am  of  opinion  that  the  contract  was  within  the  authority. 
The  words,  as  to  the  analy.sis,  are,— "To  be  analyzed  by  two  London  chemists."  I 
am  very  clear  that  this  was  to  be  performed  in  London  ;  and  there  was  evidence 
that  it  was  the  known  usage  in  London  to  take  the  mean  of  the  two.  Then,  as  to  the 
other  alleged  variance  between  the  authority  and  the  contract,— the  declaration  is 
framed  upon  a  contract  "  upon  usual  London'  terras,  viz.  payment  by  cash  in  twenty- 
eight  days,  less  2|  per  cent,  discount : "  and  that  is  in  words  as  well  as  in  substance 
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within  the  authority  given.  Something  was  said  by  Mr.  Mellish  about  the  letters 
not  constitutiug  a  binding  contract  between  the  parties,  because  a  more  regular  and 
extended  contract  was  contemplated.  That  notion,  however,  is  totally  at  variance 
with  the  law  as  laid  down  by  many  cases  in  the  court  of  Queen's  Bench,  where  the 
broker's  book  has  been  allowed  to  be  resorted  to  for  e\  idence  of  the  contract,  though 
the  parties  intended  to  contract  by  means  of  bought  and  sold-notes,  where  there  has 
been  a  variance  between  those  documents  (a)'.  And  there  is  no  case  that  I  am  aware 
of  to  the  contrary.  The  letters  here  would  certainly  constitute  a  sufficient  contract 
to  satisfy  the  Statute  of  Frauds. 

AViLLES,  J  (h).  I  am  of  the  same  opinion.  The  authority  given  by  the  defendant 
to  his  brokers  was  to  enter  into  a  contract  upon  terms  which  have  been  adhered  to, 
and  which  therefore  I  need  not  specify.  It  is  said  that  that  authority  was  departed 
from  in  two  [309]  respects.  In  the  first  place,  the  defendant  writes  that  he  will  take 
the  a.sh  at  the  price  mentioned  "  on  a  basis  of  70  per  cent,  mean  of  two  London 
chemists,"  and  on  "  usual  London  terms,  viz.  cash  in  twenty-eight  days,  less  2i  per 
cent."  It  is  said  that  in  both  these  respects  the  brokers  departed  from  the  authority 
which  was  delegated  to  them,  in  the  contract  which  they  entered  into.  After  the 
discussion  which  has  taken  place,  it  is  evident  that  the  extended  contract  of  the  9th 
of  November  contained  in  the  bought  and  sold-notes  did  in  the  first  particular 
materially  depart  from  the  authority  ;  and  therefore  it  is  clear  that  no  reliance  can  be 
placed  upon  that  extended  contract  so  as  to  bind  the  principal.  "  Mean  of  two 
London  chemists,"  according  to  the  usage  of  the  trade  in  London,  means  that  each 
party  should  appoint  one  to  make  an  analysis,  and,  if  they  agree,  their  analysis  is  to 
be  deemed  satisfactory  and  conclusive  ;  but,  if  they  should  differ,  the  mean  between 
the  two  analyses  is  to  be  held  binding.  The  extended  contract-note,  however,  which 
was  delivered  by  the  sellers'  brokers,  differed  in  this,  that  it  superadds  that,  in  the 
event  of  a  difference  of  over  3  per  cent,  between  the  results  received  from  the  two 
chemists  named,  a  third  sample  should  be  sent  to  another  chemist,  who  was  to  act  as 
a  sort  of  umpire,  and  the  mean  between  the  two  nearest  results  should  be  taken  (a)-. 
The  contract-note  of  the  9th  of  November,  therefore,  is  to  be  rejected  ;  and  we  must 
look  at  the  letters  of  the  6th  and  7th  to  see  what  the  parties  were  contracting  for. 
Now,  to  charge  the  defendant,  there  must  not  only  be  a  contract,  but  a  [310]  contract 
within  the  authority  of  the  brokers.  The  question  is,  whether  these  two  letters  were 
intended  to  constitute  a  binding  contract,  or  whether  the  contract  by  which  the  parties 
were  to  be  bound  was  a  formal  contract  to  be  afterwards  drawn  up.  The  only  ground 
upon  which  it  could  be  held  that  a  subsequent  formal  contract  was  necessary  to  complete 
the  bargain  is,  either  that  there  is  some  usage  in  this  particular  trade  to  buy  by  means 
of  bought  and  sold-notes,  or  there  was  a  desire  to  that  effect  in  the  expression  contained 
in  Beckwith  &  Co.'s  letter  of  the  7th  of  November,  confirming  Martin  &  Co.'s 
acceptance  of  their  offer, — "Contract,  we  presume,  in  due  course;  say  on  Monday." 
As  to  custom  to  contract  by  bought  and  sold-notes  in  this  trade,  there  was  no  evidence  : 
the  case,  therefore,  does  not  fall  strictly  within  that  of  Cowie  v.  Renfry,  5  Moore's  P.  C. 
232,  to  which  I  referred  in  the  course  of  the  argument  {af.     Had  it  done  [311]  so,  I 

(a)i  See  Sievewright  v.  Ardiihuld,  17  Q.  B.  103. 

{h)  Williams,  J.,  was  at  the  Central  Criminal  Court. 

(o)-  Thus,  if  the  chemist  named  by  the  sellers  found  72  per  cent,  of  phosphate,  and 
the  chemist  named  by  the  buyer  68  per  cent.,  and  a  third  chemist  was  called  in  who 
found  only  66  per  cent.,  the  result  arrived  at  would  be  67  per  cent.  Surely  this  was 
not  the  intention. 

(af  There,  Cowie  &  Co.  and  Hamilton  &  Co.  were  merchants  at  Calcutta.  Hamilton 
&  Co.  sold  to  Cowie  &  Co.  a  large  quantity  of  indigo,  through  the  medium  of  a  broker, 
who  drew  up  a  sold-note  addressed  to  Hamilton  it  Co.,  and  submitted  it  to  Hamilton  for 
his  approval,  when,  Hamilton  having  objected  to  a  particular  word  remaining,  the  broker 
took  the  soldnote  to  Cowie  and  informed  him  of  Hamilton's  objection.  Cowie  struck 
his  pen  through  the  word  objected  to  by  Hamilton,  placing  his  initials  over  that  erasure, 
and  returned'it  to  the  broker,  who  thereupon  delivered  it,  so  altered,  to  Hamilton 
&  Co.  The  broker  delivered  to  Cowie  &  Co.  on  the  following  day  a  bought-note  which 
differed  in  certain  material  terms  from  the  sold-note.  In  an  action  brought  by  Hamilton 
&  Co.  against  Cowie  &  Co.  for  non-performance  of  the  contract  contained  in  the  sold- 
note,— the  Supreme  Court  at  Calcutta  was  of  opinion  that  the  sold-note  alone  formed 
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shoiikl  have  been  prepared  to  say  that  I  agree  with  the  dissenting  judge,  and  not  with 
the  other  nicnihers  of  the  judicial  committee  who  pronounced  that  judgment  («)•  I 
apprehend  lliat,  if  that  case  had  come  before  a  common-law  court,  it  would  have  been 
decided  in  conformity  with  the  decision  of  the  Supreme  Goiwt.  It  nevei-  could  have 
been  held  l)y  a  court  accustomed  to  deal  with  commercial  matteis,  where  a  document 
in  writing  had  been  assented  to  by  the  seller  and  corrected  and  initialled  by  the  buyer, 
that,  because  a,  subsequent  note  was  delivered  somewhat  dillering  from  the  formei', 
therefore  there  was  no  contract  between  the  parties.  I  cannot  consent,  with  all  respect 
for  so  high  a  triliunal,  to  be  bound  by  that  decision.  Then,  with  respect  to  the, expression 
in  Beckwith  &  Co.'s  letter,  "Contract,  we  presume,  in  due  course," — does  that  mean 
that  the  buyer's  acceptance  of  the  bargain  is  to  depend  upon  a  subsequent  formal 
contract  to  be  drawn  up  between  the  parties  ?  I  think  not.  The  contract  \vas  finally 
accepted  by  Beckwith  &  Co  's  letter  to  the  sellers'  brokers  of  the  7th  of  Novendiei-, 
which  amounts  to  this, — "We  confirm  your  acceptance  of  our  ofl'er ;  but  it  would  be 
better  that  we  should  by  a  more  formal  instrument  extend  the  terms  of  our  contract, 
which  of  themselves  are  sufticient,  construed  by  mercantile  u.sage  and  the  course  of 
dealing."  That  [312]  clearly  does  not  prevent  the  sellers  from  shewing  that  the  terms 
of  the  contract  had  ali'eady  been  definitely  agreed  on.  I  speak  not  without  authority. 
I  may  refer  to  a  long  series  of  cases  which  arose  prioi'  to  the  8  &  9  Vict.  c.  106,  s.  3, 
which  requires  leases  to  be  by  deed  under  seal.  Questions  were  often  raised  as  to 
whether  an  instrument  amounted  to  a  lease  or  only  to  an  agreement ;  and  one 
argument  in  favour  of  the  latter  construction  was  founded  upon  the  existence  of  a 
provision  that  a  more  foi'mal  lease  should  be  drawn  up.  That  argument,  however, 
was  not  allowed  to  prevail.  Nor  ought  the  .same  line  of  argument  to  be  permitted  to 
influence  our  decision  here.  It  seems  to  me,  therefore,  that  the  letters  of  the  6th  and 
7th  of  November  constitute  a  valid  and  binding  contract.  Then,  was  it  a  contract  within 
the  teims  of  the  brokei-s'  authority"?  Now,  with  regard  to  the  time  and  mode  of  pay- 
ment, the  terms  of  Beckwith  &  Co.'s  letter  of  the  7th  are, — "Cash  in  twenty-eight 
days  from  last  day  of  landing,  less  2i  per  cent."  The  terms  of  the  authority  (the  letter 
of  the  6th)  are, — "Usual  London  terms,  viz.  cash  in  twenty-eight  days,  less  2^  percent." 
The  words  "  from  last  day  of  landing,"  are  supplied  both  by  the  custom  of  Liverpool 
and  that  of  London.  Prompt  means  the  same  in  both.  There  remains  only  the  objec- 
tion as  to  the  analysis.  In  the  letter  of  authority,  it  was  to  be  the  "mean  of  two 
London  chemists  :  "  but,  in  Beckwith  &  Co.'s  ofter  of  the  7th  it  was,  "  To  be  analyzed  by 
two  London  chemists,"  not  saying  what  was  to  happen  if  the  two  differed, — whether 
the  contract  was  to  drop,  or  whether  an  umpire  was  to  be  called  in,  or  the  mean  of 
the  two  to  be  taken,  does  not  appear.  That  might  very  likely  lead  to  disputes,  because 
in  the  document  of  the  9th  of  November  you  find  something  else  than  a  mean  of  the 
two  represented  as  what  is  to  happen  if  the  two  first-named  [313]  chemists  should 
differ  to  an  extent  exceeding  3  per  cent,  viz.  a  third  sample  is  to  be  sent  to  another 
chemist,  and  the  mean  of  the  two  nearest  results  to  be  taken.  But  I  cannot  help 
thinking  that  there  is  a  mode  of  putting  a  construction  upon  the  contract  contained  in  the 
letters  which  is  in  strict  accordance  with  the  authority  given  :  and  that  is  to  be  found 
in  this,  that  the  analysis  is  to  be  that  of  two  London  chemists,  and  there  was  evidence 
that  the  practice  in  London  is  to  take  the  mean  of  the  two.  It  seems  to  me  that  it 
will  be  no  straining  of  the  language  of  the  contract,  to  hold  that  the  result  of  the  analysis 
is  to  be  in  accordance  with  the  custom  of  the  place  where  the  analysis  is  to  be  made.  I 
must  add, — though  that  is  by  no  means  a  satisfactory  argument, — that  I  cannot  help 
thinking  it  is  quite  clear  what  was  intended  ;  for,  the  expression  "  mea7i  of  two  London 

the  contract,  and  found  for  the  plaintiffs.  Upon  appeal,  held  by  the  judicial  committee 
(reversing  such  finding),  that  the  transaction  was  one  of  bought  and  sold-notes,  and 
that  the  circumstances  attending  C.'s  alteration  of  thesold-note  and  affixing  his  initials 
were  not  sutiicient  to  make  that  note  alone  a  binding  contract ;  and  that,  there  being 
a  material  variation  in  the  terms  of  the  bought>note  "from  the  sold-note,  they  together 
did  not  constitute  a  binding  contract. 

(a)  The  judgment  was  delivered  by  Dr.  Lushington, — the  other  members  of  the 
judicial  committee  present  being,  the  Duke  of  Buccle\ich,  Lord  Brougham,  the  Vice- 
Chancellor  Knight  Bruce,  and  the  Hon.  Pemberton  Leigh  :  Sir  E.  H.  East  and  Sir 
Edward  Ryan  being  assessors.  The  dissentient  judge  was  the  Hon.  Pemberton 
Leigh. 
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chemists  "  is  used,  not  by  the  persons  representing  the  sellers,  but  by  the  broker,  and 
a  Londou  buyer.  I  do  not  piess  that  argument :  but  at  the  same  time  it  is  satisfactory 
to  know  that  the  result  we  have  arrived  at  was  obviously  the  meaning  of  the  parties. 
For  these  reasons,  I  am  of  opinion  that  the  verdict  for  the  plaintiflFs  ought  not  to  be 
disturbed. 

Byles,  J.  I  am  of  the  same  opinion.  After  having  listened  attentively  to  the 
arguments  which  have  been  urged  on  the  part  of  the  defendant,  I  can  see  no  principle, 
nor  am  I  aware  of  any  authority,  for  saying  that  a  contract  in  writing  which  is  sufficient 
within  the  Statute  of  Frauds  can  be  invalidated  or  affected  by  a  subsequent  abortive 
attempt  to  put  it  in  a  more  formal  shape.  The  mere  fact  of  an  agreement  proWdin" 
for  a  more  complete  and  formal  development  of  the  intention  of  the  parties,  canno° 
of  itself  prevent  the  operation  of  the  preliminary  contract :  it  has  been  repeat-[314]- 
edly  so  held  in  the  cases  of  eonti'acts  for  leases.  .As  to  the  analysis,  I  entirely  aoree 
with  what  has  fallen  from  my  Brother  "Willes  :  and,  if  the  construction  of  the  contract 
between  these  parties  had  been  even  more  doubtful  than  it  is,  I  think  we  should  be 
bound  so  to  construe  it  ut  res  magis  valeat  quam  pereat.  The  ash  was  to  be  analyzed 
by  two  London  chemists.  What  was  to  be  done  if  they  should  differ?  What  so 
obvious  as  to  take  the  mean  !  I  am  not,  perhaps,  very  perfectly  acquainted  with  all 
the  facts  :  but  I  should  say  that,  where  a  merchant  deals  with  a  broker,  he  has  a  right 
to  assume  that  the  broker  has  authority  to  do  all  that  is  within  the  ordinary  scope  of 
the  authority  of  a  broker. 

Rule  discharged. 

Bridges  v.  Potts  and  Another.     June  10th,  1864. 

[S.  C.  33  L.  J.  C.  P.  338 ;  11  L.  T.  373 ;  10  Jur.  N.  S.  1049.     Followed, 
Soames  v.  Xicholsm,  [1902]  1  K.  B.  159.] 

1.  By  an  agreement  for  a  lease  of  mines  and  ironworks  between  A.  and  B.,  the  former 
agreed  to  grant  and  the  latter  to  accept  a  lease  of  the  ironworks  and  premises  for 
twenty-one  years  from  the  19th  of  August,  1861,  subject  to  the  stipulations  therein- 
after contained ;  such  lease  to  contain,  in  addition  to  anything  specially  provided 
for  in  the  agreement,  proper  covenants  for  the  effectual  working  of  the  minerals,  for 
the  repair,  &c.,  of  the  works,  for  keeping  proper  accounts,  and  for  permitting  A.  or 
his  agents  to  inspect  such  works  and  accounts,  and  all  other  usual  and  customary 
clauses  ;  and  it  was  further  agreed  that  B.  should  pay  to  A.  during  the  continuance 
of  the  agreement  or  the  lease  to  be  granted  thereunder  certain  royalties  on  coals 
and  minerals  obtained, — that  if,  in  the  first  and  second  years,  the  ro3'alties  should 
not  amount  to  -5001.  each  year  (or  in  the  third  and  any  subsequent  yeai-  1.3001.), 
then  B.  should  advance  and  pay  to  A.  for  each  of  those  years  such  sum  as  with  the 
royalties  for  that  year  would  make  up  the  full  sum  of  -5001.  or  15001., — that,  if  any 
sum  of  money  should  be  so  advanced  to  make  up  "  the  said  respective  minimum 
rents  "  in  any  one  year,  the  amount  of  such  advance  might  be  deducted  out  of  the 
excess  of  royalties  above  such  minimum  rent  accruing  daring  any  succeeding  year, 
— that  B.  should  pay  to  A.,  by  way  of  rent  for  the  plant,  &c.,  the  yearly  sum  of 
70001.  during  the  continuance  of  the  demise,  B.  to  have  the  right,  in  any  year  in 
which  the  profits  arising  from  the  works  should  not  amount  to  21,0001.,  to  pay  so 
much  only  of  the  said  rent  as  should  be  equal  to  one  third  of  the  profits  of  such 
year, — that  B.  should  forthwith  commence  operations,  and  within  three  months 
expend  such  sum  as  might  be  required  for  the  erection  of  machinery',  &c.,  and  would, 
so  long  as  the  agreement  or  lease  should  subsist,  use  all  diligence  to  work  the  minerals 
effectually  and  profitably  ;  and  that,  in  consideration  of  such  expenditure,  no  royalties 
or  sum  in  lieu  thereof  should  be  payable  in  respect  of  such  three  months'  workings, 
— that,  in  case,  within  the  second  three  months  from  the  date  of  the  agreement, 
the  royalties  did  not  amount  to  1251.,  and  B.  did  not  pay  that  sum  in  anticipation 
of  future  royalties,  A.  should  be  at  liberty,  at  the  end  of  one  month  from  the  expira- 
tion of  such  second  three  months,  by  notice  in  writing  to  annul  and  determine  the 
agreement :  or  if,  within  any  six  months  after  the  expiration  of  such  second  three 
months,  B.  did  not  pay  A.  in  royalties  or  in  money  the  sums  thereby  respectively 
made  payable,  or  if  B.  should  cease  to  carry  on  the  works  with  due  diligence  and 
effect  for  thiee  months,  A.  should  be  at  liberty,  at  the  end  of  one  month  from  the 
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expiration  of  any  such  six  months,  or  of  any  such  three  months'  cessation  or  \\:uit 
of  diligence  in  working.  l>v  three  months'  notice  in  writing,  to  annul  and  detemuiie 
the  agreement  or  the  lease  thereby  agreed  to  be  granted,— and  that  B.  was  to  be  at 
liberty,  d  «'"/ ''«« tliereafler,  to  determine  the  agreement,  or  the  lease  theieby  agreed 
to  ))e" granted,  and  to  abandon  the  works,  on  giving  A.  six  mmith.s  notice  in  writing 
of  hisnitention  so  to  do. — B.  enteied  under  this  agreement;  and  no  lease  was  ever 
granted.  The  1251.  dead  rent  was  paid  for  the  second  quarter,  ending  on  the  19th 
of  February,  18fi2  ;  and  a  further  sum  of  2501.  was  paid  for  the  half-year  ending  on 
the  19th  of  August,  I8ti2.  No  further  payment  was  made  in  respect  of  rent  or 
royalties  until  the  2Ist  of  November,  18G3,  when  B.  paid  5001.  for  the  rent  accruing 
for  the  year  ending  on  the  19th  of  August.— On  the  10th  of  August,  ISG.'l,  B.  gave 
A.  a.  six'riwnths  notire  to  determine  the  agreement  on  the  Kith  of  February,  1864: — 
Held,— dubitante  Williams,  .1.,— that,  regaid  being  had  to  the  various  provisions 
of  the  agreement  and  the  nature  of  the  property  demised,  it  was  competent  to  B. 
to  put  an  end  to  the  agreement  by  a  six  months'  notice,  to  expii-e  at  ani/  liii»;  — 
without  regard  to  the  ordinary  rule  for  determining  a  tenancy  from  year  to  year 
.at  the  expiration  of  a  current  year;  and  that  A.  was  only  entitled  to  recover  the 
proportion  of  the  dead  rent  accruing  between  the  19tli  of  August,  186-3,  and  the 
i:?th  of  February,  1864. — Qiime,  per  Williams,  J.,  whether  the  Apportionment  Act 
of  4  &  5  W.  4,  c.  22,  s.  2,  is  applic.-ible  to  such  a  case'? — Scinhle,  per  Byles,  J., 
that  it  is. 

This  was  an  action  brought  by  the  plaintiff  against  the  defendants  for  the  recovery 
of  1 5001.  for  money  payable  by  the  defendants  to  the  plaintiff  for  the  de-[315]-fenrlants' 
use  by  the  plaintiff's  permission  of  lands,  tenements,  and  hereditaments  of  the  plaiutitl'; 
and  by  the  consent  of  the  parties  and  by  a  judge's  order,  according  to  the  Common 
Law  Procedure  Act,  1852,  the  following  case  has  been  stated  for  the  opinion  of  the 
court,  without  pleadings  : — 

1.  On  the  19th  of  August,  1861,  the  following  agreement  in  writing,  but  not  being 
under  seal,  was  made  between  the  plaintiff,  hereinafter  called  the  lessor,  of  the  one 
part,  and  the  defendants  and  one  Charles  Thomason  Thompson,  hereinafter  called  the 
lessees,  of  the  other  part,  that  is  to  say, — 

"Memorandum  of  agreement  made  this  19th  day  of  August,  1861,  Between  John 
Bridges,  of,  &c.,  Esq.,  (hereinafter  called  the  lessor),  of  the  one  part,  aud  Chai'les 
Thomason  Thompson,  of,  &c.,  Joseph  Tromperant  Potts,  of,  &c.,and  Frederick  George 
Hely,  of,  &c.  (hereinafter  called  the  lessees),  of  the  other  part. 

Article  1.  The  lessor  agrees  to  grant,  and  the  lessees  [316]  agree  to  accept,  a  lease 
of  certain  works  known  as  the  Creevelea  Iron  Works,  situate  in  the  county  of  Leitrim, 
in  Ireland,  comprised  in  a  lease  dated  the  24th  of  January,  1853,  and  of  which  lease 
the  lessor  is  now  owner,  being  a  lease  of  minerals,  &c.,  within  the  town  lands  of  Gowlane 
and  Tullynamoyle,  in  the  barony  of  Dromahaire,  in  the  said  countj'  of  Leitrim,  con- 
taining 1105  statute  acres,  w-ith  powers  and  facilities  for  working  same,  together  with 
workmen's  cottages  and  buildings  adjoining  the  said  premises  comprised  in  such  lease. 
The  term  to  be  twenty-one  years  from  the  19th  day  of  August,  1861,  subject  to  the 
.stipulations  hereinafter  contained  :  and  such  lease  shall  contain,  in  addition  to  anything 
specially  provided  for  herein,  proper  covenants  for  the  effectual  working  of  the  said 
minerals,  for  the  preservation,  protection,  and  keeping  in  repair  the  said  works,  for 
keeping  proper  accounts,  and  for  permitting  the  lessor  or  his  agents  to  inspect  such 
works  and  accounts,  and  all  other  usual  and  customary  clauses  :  such  lease  to  be  settled, 
in  case  of  difference,  by  some  counsel  agreed  upon  by  the  parties,  and  to  be  prepared 
by  the  lessor  at  the  expense  of  the  lessees. 

Article  2.  The  lessees  to  pay  to  the  lessor  during  the  continuance  of  this  agreement, 
or  the  lease  to  be  granted  thereunder,  the  following  royalties,  namely  Is.  per  ton  on 
ironstone,  6d.  per  ton  on  coal  raised  from  the  said  town  lands  of  Gowlane  and 
Tullynamoyle,  with  a  drawback  of  3d.  per  ton  on  all  such  coal  as  shall  be  used  for 
the  purpose  of  the  said  ironworks,  6d.  pei-  ton  on  fire-clay,  2d.  per  ton  on  dry  peat, 
and  Is.  2d.  per  ton  on  limestone  olitained  from  the  said  town  lands. 

Article  3.  If  in  the  first  and  second  years  the  royalties  above  pi'ovided  for  shall 
not  amount  to  the  sum  of  5001.  each  year,  then  the  lessees  shall  advance  and  [317] 
pay  to  the  lessor  for  each  of  those  years  such  sum  of  money  as,  with  the  amount  of 
the  royalties  for  that  particular  year,  will  make  up  the  full  sum  of  5001.     If  in  the 
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third  and  any  subsequent  year  of  the  said  term  the  said  royalties  do  not  amount  to 
the  sum  of  15001.  each  year,  the  lessees  shall  pay  to  the  lessor  such  a  sum  as  with  the 
royalties  will  make  up  the  full  sum  of  15001. 

Article  4.  If  any  sum  of  money  be  so  advanced  to  make  up  the  said  respective 
minimum  rents  in  any  one  year,  the  amount  of  such  advance  may  be  deducted  out  of 
the  e.xcess  of  royalties  above  such  minimum  rent  accruing  during  any  succeeding  year. 

Article  5.  The  lessees  to  paj^  to  the  lessor  by  way  of  rent  for  the  plant,  furnaces, 
and  engines  situate  on  the  said  premises,  the  yearly  sum  of  70001.  during  the  continu- 
ance of  the  said  demise  :  the  lessees  to  have  the  right  in  any  year  of  the  said  demise 
in  which  the  profits  made  b)'  them  from  the  said  works  shall  not  amount  to  the  sum 
of  21,0001.,  to  pay  only  so  much  of  the  said  rent  as  shall  be  equal  to  one  third  of  the 
profits  of  such  year  :  and,  in  the  lease  hereby  agreed  to  be  granted,  due  provision  shall 
be  made  for  securing  the  payment  of  the  said  rent  (reducible  as  aforesaid)  to  the  said 
lessor ;  but  so  as  not  to  constitute  any  partnership  in  respect  of  the  said  works  between 
the  lessor  and  the  lessees. 

Article  6.  The  lessees  will  forthwith  commence  operations  at  the  said  works,  and 
will  within  three  months  from  the  date  hereof  expend  such  a  sum  of  monej'  as  shall 
be  required  for  the  erection  of  machinery  and  the  further  developing  the  minerals, 
and  will  thenceforth  so  long  as  this  agreement  or  lease  thereunder  subsists  use  all 
diligence  to  work  the  same  effectually  and  profitably  :  and,  in  consideration  of  such 
expenditure,  no  royalties  or  sum  of  money  in  lieu  thereof  shall  [318]  be  payable  in 
respect  of  such  three  months'  workings. 

Article  7.  In  case  within  the  second  three  months  from  the  date  hereof  the  royalties 
payable  do  not  amount  to  1251.,  and  the  lessees  do  not  pay  that  sum  in  anticipation  of 
future  royalties,  then  the  lessor  shall  be  at  liberty,  at  the  end  of  one  month  from  the 
expiration  of  such  second  three  months,  by  notice  in  writing,  to  annul  and  determine 
this  agreement :  or  if,  within  any  six  months  after  the  expiration  of  such  second  three 
months,  the  lessees  do  not  pay  to  the  lessor  in  royalties  or  in  money  the  sums  of  money 
hereby  respectivelj'  made  payable,  allowing  for  any  set-oft'  under  the  average  clause 
hereinbefore  contained ;  or  if  the  lessees  shall  cease  to  cany  on  the  .said  works  with 
due  bona  fide  diligence  and  eflfect  for  a  period  of  three  months,  then  and  in  any  or 
either  of  such  cases  the  lessors  shall  be  at  liberty,  at  the  end  of  one  month  from  the 
expiration  of  any  such  six  months  as  aforesaid,  or  of  any  such  three  months'  cessation 
or  want  of  diligence  in  working  as  aforesaid,  by  three  months'  notice  in  writing,  to 
annul  and  determine  this  agreement  or  the  lease  hereby  agreed  to  be  granted  in  case 
the  same  shall  then  have  been  executed,  but  without  prejudice  to  the  lessor's  rights 
thereunder  for  rent  or  otherwise. 

Article  S.  The  lessor,  being  also  owner  of  certain  collieries  in  the  counties  of  Leitrim 
and  Roscommon  for  certain  terms  of  years  unexpiied,  agrees  that,  on  the  first  lease 
lieing  granted  or  sale  made  of  any  one  of  such  collieries,  it  shall  be  stipulated  that  the 
lessees  under  this  agreement  shall  be  at  liberty  to  purchase  for  the  use  of  the  Creevelea 
Iron  Works  so  much  coal  from  such  colliery  so  first  leased  or  sold  as  aforesaid  as  they 
may  require,  at  a  price  not  exceeding  at  the  pit's  mouth  101.  per  cent,  profit  to  the 
■olliery  over  and  above  the  cost  of  production. 

[3i9]  Article  9.  The  lessees  to  be  at  liberty  at  any  time  hereafter  to  determine 
this  agreement,  or  the  lease  hereby  agreed  to  be  granted,  and  to  abandon  the  said  iron- 
works, on  giving  to  the  lessor  six  months'  notice  in  writing  of  their  intention  so  to  do." 

2.  Possession  of  the  said  premises  under  the  said  agreement  was  delivered  by  the 
lessor  to  the  lessees  on  the  same  19th  day  of  August  immediately  after  the  making  of 
the  said  agreement ;  and  the  lessees  then  entered  into  such  possession,  and  occupied 
the  said  premises  until  the  expiration  of  the  notice  hereinafter  mentioned,  when  an 
arrangement  was  made  between  the  lessor  and  the  lessees  as  hereinafter  mentioned. 
I  3.  The  lessees  forthwith  commenced,  and  during  the  first  three  months  and 
'  afterwards  carried  on  certain  preparatory  operations  at  the  said  works,  and  expended 
certain  moneys,  but  did  not  during  the  said  three  months,  or  at  any  time  afterwards 
during  their  said  occupation  of  the  said  premises,  raise  or  get  any  iron-stone,  coals,  or 
other  minerals,  and  never  paid  any  royalty  whatever ;  but,  nevertheless,  the  lessor 
■waived  all  claim  to  royalty  or  rent  in  respect  of  such  three  months  ending  on  the 
19th  of  November,  1861,  and  none  was  paid. 

4.  After  the  expiration  of  one  half-year  next  after  the  making  of  the  said  agreement, 
that  is  to  say,  upon  the  24th  of  February,  1862,  in  consequence  of  no  rent  or  royalty 
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whatever  having  been  paid  bv  the  lessees,  the  lessor  caused  the  following  letter  relating 
to  the  said  previous  agreement  and  occupation  to  be  written,  addressed,  and  delivered 
to  the  said  Charles  Thoniason  Thompson,  as  such  lessee  :— 

"23  Red  l>ion  Square, 

"  February  24th,  1862. 

"  Dear  Sir, I  may  remind  you  that  six  months  [320]  have  now  elapsed  since  the 

atreement  was  signed  with  yourself  and  co-lessees :  and,  though  I  am  aware  that  you 
have  been  expending  a  good  deal  of  money  at  Creevelea,  I  cannot  but  feel  (and  so 
does  Mr.  Twells)  that  both  from  what,  passed  with  yourself  and  what  is  expressed  in 
your  agreement,  the  manufacture  of  iron  ought  long  ere  this  to  ha\  e  commenced ; 
and  I  think  some  explanation  of  the  delay  and  the  future  intentions  of  the  lessees 

is  due  to  us.  . 

"  There  being  of  course  as  yet  no  royalties,  I  have  simply  to  ask  you  to  procure 
my  father  a  cheque  for  12.51.  due  under  article  7  ;  and  I  might,  perhaps,  in  strictness, 
urge  that  there  should  be  two  such  payments,  as  the  waiver  of  payment  during  the 
first  three  months  was  in  consideration  of  'workings'  to  be  done  which  have  not 

been  done. 

"  We  have  recently  heard  from  Mr.  Johnstone,  the  agent,  that  there  is  a  quantity 
of  bar-iron  and  calcined  iron  at  Creevelea,  which  is  certainly  not  included  in  the  agree- 
ment. If  the  lessees  wish  to  make  use  of  it,  they  should  pay  for  it  at  a  valuation  ;  if 
not,  we  should  be  glad  to  sell  it,  as  there  are  some  claims  which  might  propeily  be 
paid  from  the  proceeds.  I  address  yourself  as  the  only  one  of  the  lessees  whom  I  have 
had  the  pleasure  of  seeing,  not  doubting  that  you  will  put  these  matters  forward  in 
the  proper  quarter.  "  Nathaniel  Bridges." 

5.  On  the  6th  of  March,  1862,  the  lessees  paid  to  the  lessor  the  said  sum  of  12.51. 
as  and  for  rent  payable  in  respect  of  their  said  occupation  of  the  premises  under  the 
.said  agreement  for  one  quarter  of  a  year  ending  on  the  19th  of  Febiuarj^  1862. 

6.  Upon  the  28th  of  October,  1862,  in  consequence  of  no  further  payment  having 
been  made  by  the  lessees,  the  lessor  caused  the  following  letter  relating  to  the  previous 
agreement  and  occupation  to  be  written,  [321]  addressed,  and  delivered  to  the  said 
Joseph  Tromperant  Potts,  as  such  lessee  as  aforesaid  : — 

"  35  North  Cumberland  Street,  Dublin, 
"  28th  October,  1862. 

"  Sir, — We  have  been  directed  to  apply  to  you  professionally  on  the  part  of 
Mr.  John  Bridges,  of  Red  Lion  Square,  London,  in  respect  of  the  rents  and  royalties 
now  due  by  you  and  your  co-partners,  Messrs.  Thompson  and  Hely,  for  the  Creevelea 
Iron  Works,  in  the  county  of  Leitrim,  under  your  agreement  of  the  19th  of  August, 
1861.  By  the  second  article  of  that  agreement,  you  are  bound  to  pay  certain  royalties 
for  certain  ores,  minerals,  and  products  raised  from  the  lands  of  TuUynamoyle  and 
Gowlane,  the  lands  whereon  said  iron  works  aie  situate  ;  and  by  the  third  clause  it  is 
provided  that,  in  case  such  royalties  shall  not  amount  to  the  specified  sums  of  50ol. 
for  the  first  and  second  years,  and  15001.  for  the  third  and  subsequent  years  of  the 
term  mentioned  in  the  said  agreement,  then  that  you  should  pay  such  sums  as  with 
the  royalties  would  make  up  said  sums  of  .5001.  and  15001.  per  annum  respectively; 
and  by  the  fifth  article  of  said  agreement,  you  also  bound  yourself  to  pay  by  way  of 
rent  for  the  plant,  furnaces,  and  engines  situate  on  said  premises,  the  yearly  rent  of 
70001.,  or  such  sum  as  should  be  equal  to  one  third  of  the  profits  of  the  said  concerns 
in  each  year.  Now,  in  order  to  ascertain  the  sum  now  due  and  payable  to  the  said 
John  Bridges  for  royalties  and  rents  under  the  said  articles  2,  3,  and  5  of  said  agree- 
ment before  referred  to,  we  have  to  require  that  you  furnish  us  within  one  week  from 
this  date  with  a  statement  in  writing  of  the  quantity  of  iron-stone,  coal,  fire-clay,  peat, 
and  limestone  obtained  from  said  town  lands  since  the  date  of  said  agreement,  as  also 
with  a  return  of  the  profits  realized  in  respect  of  the  working  of  the  said  concern. 
And  we  [322]  have  to  inform  you  that,  in  case  you  shall  neglect  or  refuse  to  furnish 
us  with  such  statement  and  particulars,  we  shall  proceed  to  recover  against  j'ou  and 
your  co-partners  such  sums  as  Mr.  Bridges  is  entitled  to  recover  under  said  articles : 
and  this  application  will  be  made  such  use  of  hereafter  as  counsel  may  advise. 

"Gallaway  &  Connor." 
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7.  On  the  3rd  of  November,  1862,  the  lessees  paid  to  the  lessor  the  said  sum  of 
ioOl.  as  and  for  rent  paj^able  in  respect  of  their  said  occupation  of  the  said  premises 
under  the  said  agreement,  for  one  half-year  ending  on  the  19th  of  August,  1862. 

8.  No  further  payment  was  made  by  the  lessees  until  the  payment  of  5001.  on  the 
21st  of  November,  1863,  as  hereinafter  mentioned. 

9.  On  the  10th  of  August,  1863,  the  lessees  served  on  the  lessor  the  following 
notice  in  writing  relating  to  the  said  previous  agreement  and  occupation  : — 

"  To  John  Bridges,  Esq. 

"Take  notice  that  we  do  hereby,  in  pursuance  of  the  power  contained  in  the 
memorandum  of  agreement  dated  the  19th  of  August,  1861,  and  made  between  your- 
self of  the  one  part  and  ourselves  of  the  other  part,  determine  the  agreement  for  a 
lease  of  the  minerals  and  premises  therein  compiised,  on  the  13th  day  of  February, 
1864,  or  on  such  other  day  thereafter  as  the  six  months'  notice  contemplated  by  the 
'.ith  clause  of  the  said  memorandum  of  agreement  shall  legally  expire  on.  Dated  this 
10th  day  of  August,  1863.  "Charles  T.  Thompson. 

"  J.  T.  Potts. 

"Frederick  Geo.  Hely." 

1 0.  The  said  notice  was  accompanied  by  the  following  letter  of  the  same  date, 
addressed  to  the  lessor  by  the  lessees,  through  their  solicitors  : — 

[323]  "  10  Tokenhouse  Yard,  London, 

"10th  August,  1863. 

"  Sir, — I  send  you  herewith  by  bearer  a  notice  from  Messrs.  Thompson,  Potts,  and 
Helj',  to  yourself,  to  determine  the  agreement  of  the  19th  August,  1861,  for  a  lease 
of  the  Creevelea  Iron  Works ;  and  I  shall  be  obliged  by  your  acknowledging  the 
receipt  of  it.  "  Charles  Wilkix. 

"  John  Bridges,  Esq." 

11.  The  lessor  on  the  same  day  returned  to  the  lessees  through  their  solicitor  the 
following  answer  to  the  last-mentioned  letter: — 

"23  Red  Lion  Square, 

"August  10th,  1863. 

"  Sir, — We  have  received  your  letter  of  this  date  addressed  to  Mr.  John  Bridges, 
inclosing  a  notice  from  Messrs.  Thompson,  Potts,  and  Hely,  of  same  date,  and  accept 
service  thereof  for  Mr.  Bridges,  saving  and  without  prejudice  to  all  and  every  his 
rights  under  the  agreement  of  19th  August,  1861,  therein  referred  to. 
""  Charles  Wilkin,  Esq.  "  BRIDGES  &  Son." 

12.  Upon  the  10th  of  November,  1863,  in  consequence  of  no  further  payment  having 
been  made  by  or  on  behalf  of  the  lessees,  the  lessor  caused  to  be  issued  a  writ  of 
summons  out  of  Her  Majesty's  court  of  Queen's  Bench  in  Ireland,  in  an  action  of  debt 
against  the  said  Joseph  Tromperant  Potts, — the  other  two  of  the  said  lessees  then 
being  out  of  the  jurisdiction  of  the  said  court, — for  the  recovery  from  him  as  such 
lessee  of  the  sum  of  .5001.  for  one  year's  rent  ending  on  the  said  19th  of  August,  1863  ; 
and,  under  the  pressure  of  the  said  writ,  the  said  Joseph  Tromperant  Potts,  on  the 
21st  of  November,  1863,  paid  on  behalf  of  the  said  lessees  to  the  lessor  the  said  sum 
of  .5001.  (of  which  sum  the  said  Frederick  George  Hely  contributed  one  [324]  third), 
as  and  for  rent  payable  in  respect  of  the  said  occupation  bv  the  lessees  of  the 
said  premises  under  the  said  agreement,  for  one  year  ending  on  the  said  19th  of 
August,  1863. 

13.  The  lessees  contend  that  the  said  tenancy  was  determined  on  the  said  13th  of 
February,  1864,  by  virtue  of  the  said  notice;  and  that  they  are  only  liable  to  pay  an 
apportioned  part  of  the  said  rent  of  1-5001.  up  to  the  said  13th  of  February,  1864: 
but  the  lessor  contends  that  it  continued  until  the  end  of  the  current  year  of  the  said 
tenancy,  that  is  to  say,  the  19th  day  of  August,  1864,  and  that  the  lessees  are  liable 
to  pay  the  whole  rent  of  15001. 

1 4.  The  lessor  and  lessees  have  agreed  to  submit  the  above  case  for  the  opinion  of 
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this  court,  and  have  arranged  for  the  ofcii])ation  of  the  premises  in  the  meantime 
without  prejndicc  to  the  rijilits  of  either  of  the  said  parties. 

The  question  for  the  opinion  of  the  court  is,  whether  the  said  tenancy  was 
determined  by  the  said  notice  on  the  K^th  of  Februaiy,  18G4,  or  whethei'  the  said 
tenancy  contiiuied  until  the  end  of  the  then  current  year,  that  is  to  say,  the  19th  of 
August,  1864. 

If  the  court  should  lie  of  opinion  that  the  said  tenancy  was  determined  by  the 
said  notice  in  February,  IKG4,  then  judgment  was  to  be  entered  for  the  plaintittfor  a 
proportionate  part  of  "the  sum  of  15001.  as  the  court  might  direct,  but  without  costs  ; 
and  the  judgment  was  to  be  entered  for  the  defendants  for  the  costs.     If  the  court 
should  be  of  opinion  that  the  said  tenancy  was  not  determined  by  the  said  notice  until   i 
the  end  of  the  current  ycaT'  of  the  said  tenancy,  in  August,  18R4,  then  judgment  was  ' 
to  be  entered  for  the  plaintiil' for  the  sum  of  15001.,  together  with  co.sts  ;  but,  if  the 
judgment  of  the  court  be  deli\-crcd  before  the  said   19lh  day  of  August,  IS()4,  then   ■ 
with  a  stay  of  execution  until  after  that  day. 

[325]  C'.  K.  Clarke,  for  the  plaintitr(a).  The  instrument  being  void  as  a  lea.sc  by 
force  of  the  statute  8  i*t  9  Vict.  c.  106,  s.  ."J,  it  operates  to  create  a  tenancy  from  year 
to  year  upon  the  terms  thei'cin  contained  .so  far  as  they  are  applicable  to  a  tenure  of 
that  description,  one  of  which  is  that  the  tenancy  shall  be  determinable  by  a  si.K 
month.s'  notice  e.xpiring  with  a  current  yeai' :  and  this  would  be  the  obvious  import  of 
the  9th  article,  but  for  the  introduction  of  the  words  "at  any  time  hereafter,"  which  ' 
are  relie<l  upon  as  raising  an  ambiguity.  There  is  nothing  in  the  general  scope  of  the  ' 
agreement  to  shew  that  that  article  is  to  be  understood  in  any  other  than  the  ordinary 
sense.  The  parties  evidently  must  have  contemplated  a  yearly  tenancy  with  all  its 
incidents.  No  rent  becomes  payable  until  the  end  of  the  year.  The  notice  which  the 
lessor  was  impowered  under  article  7  to  give,  is  with  a  totally  dilleient  object.  In 
Doe  d.  Pitcher  v.  Donnvan,  1  Taunt.  555,  where  by  the  terms  of  the  tenancy  the  tenant 
was  to  be  at  liberty  to  quit  at  a  quarter's  notice,  it  was  held  that  the  notice  must 
expire  with  a  year  of  the  tenancy.  Sir  James  Mansfield,  in  giving  judgment,  says  : 
"At  the  time  of  the  trial,  it  was  a  question  what  was  meant  by  the  (('.lartcr's  notice. 
I  [326]  thought  it  meant  a  quarter  of  a  year  ending  at  any  time  :  but  that  interpreta- 
tion certainly  admits  of  the  question  raised  by  the  defendant's  argument,  whether  it 
shall  be  a  quarter  of  a  year's  notice  ending,  not  at  one  of  the  four  most  usual  days  of 
payment  in  the  year,  but  in  the  middle  of  what  is  usually  called  a  quarter.  The 
evidence  given  was  of  a  quarter's  notice,  leaving  it  entirely  to  the  law  to  ascertain  the 
meaning  of  the  expression  :  and,  as  there  is  no  satisfactory  explanation  that  this 
contract  for  a  quarter's  warning  had  any  other  meaning  than  that  which  the  general 
law  gives  it,  we  think  it  better  to  hold  (and  certainly  it  is  the  most  rational  iTiterpreta- 
tion)  that  the  notice  to  quit  was  intended  to  expire  at  the  end  of  the  year."  [Erie,  G.  ■(. 
Chambre,  J.,  however  observes  that  that  rule  is  applicable  only  to  the  case  of  a  tenancy 
from  year  to  year.]  In  Ihd  v.  Mrmget;  6  Mod.  215,  Holt,  416,  where  the  contract 
was  for  a  tenancy  for  a  year,  and  so  from  year  to  year  as  long  as  both  parties  should 
please,  with  a  stipulation  that  the  lessee  should  not  go  away  without  giving  a  quarter's 
warning.  Holt,  C.  J.,  said  :  "  If  at  the  year's  end  the  lessee  had  given  up  the  possession 
without  any  warning,  he  would  be  liable  to  pay  a  quarter's  rent  by  virtue  of  this 
agreement;  but,  if  he  had  given  a  quarter's  warning,  he  might  quit  without  more 
ado ;  but,  if  he  aiice  eniend  ypon  /he  aecmid  year,  he  would  be  bound  for  all  that  year, 
and  to  a  quarter's  warning,  and  so  on."  Doe  d.  King  v.  Grafton,  18  Q.  B.  496,  is  an 
authority  to  the  same  eflfect.  Indeed,  the  rule  is  so  well  known  that  it  can  scarcely 
be  necessary  to  cite  cases  to  support  it. 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as 
follows : — 

"  1.  That  a  yearly  tenancy  has  been  created  upon  the  terms  of  the  agreement  of 
the  19th  of  August,  1861,  so  far  as  applicable  to  such  yearly  tenancy  : 

"  2.  That  such  yearly  tenancy  is  only  determinable  at  the  end  of  a  current  year  : 

"  3.  That  the  six  months'  notice  in  writing  mentioned  in  the  ninth  article  of  that 
agreement,  means  a  notice  to  determine  the  tenancy  at  the  end  of  a  current  year: 

"4.  That  the  lessees  are  bound  to  pay  the  full  sum  of  15001.  for  the  year,  whether 
they  hold  the  premises  to  the  end  of  the  curieiit  year,  or  abandon  them  in  the  midst 
of  the  year." 
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Mackeson,  for  the  defendfints  (a).  The  question  is  [327]  what  is  the  meaning  of 
the  parties,  having  regaid  to  the  general  scope  of  the  instrument.  Though  the  agree- 
ment be  void  as  a  lease,  it  must  regulate  the  terms  of  the  holding  in  all  respects  save 
the  duration  of  the  term :  per  Lord  Kenyon,  in  Doe  il.  Riggc  v.  [328]  Bell,  5  T.  R. 
471  ;  Bmi/thtraite  v.  Hitchcock,  10  M.  &  W.  494.  The  holding  can  only  be  put  an  end 
to  upon  the  terms  the  parties  have  agreed  upon.  The  7th  article  points  out  the 
manner  of  determining  it  by  the  lessor  on  non-payment  of  the  royalties  or  omission  to 
carry  on  the  works  with  due  diligence  :  and  by  article  9  it  is  distinctly  provided  that 
"  the  lessees  are  to  be  at  liberty  at  any  time  hereafter  to  determine  this  agreement,  or 
the  lease  hereby  agreed  to  be  granted,  and  to  abandon  the  said  iron-works  on  giving 
to  the  lessor  six  months'  notice  in  writing  of  their  intention  so  to  do."  The  dry  rule 
of  law  laid  down  in  the  cases  cited  is  altogether  inapplicable  here.  The  words  in 
Article  9,  "at  any  time  hereafter"  must  have  some  meaning.  The  rent  provided  for 
is  a  dead  rent.  Doe  d.  Landsell  v.  Gmoer,  17  Q.  B.  .589,  comes  very  ne;i,r  the  present 
case.  There,  the  tenant  was  let  into  possession  of  a  cottage,  parochial  property,  by 
the  parish  officers  of  P.,  on  which  occasion  the  following  memorandum  was  made  in 
the  vestry-book,  and  signed  by  the  tenant  and  by  an  overseer, — "  We,  the  church- 
wardens and  overseers  of  P.,  do  hereby  agree  to  let  to  J.  B.,  of,  &c  ,  the  newly  erected 
cottage,  &c.,  situate,  &c.,  at  the  rent  of  Is.  6d.  per  week;  and  the  said  J.  B.  doth 
hereby  agree  to  quit  and  give  up  the  said  cottage  into  the  hands  of  the  parish  officers 
at  any  time  on  a  months'  notice  from  the  churchwardens  and  overseers  for  the  time 
being,  or  [329]  one  of  them,  or  by  their  order : "  and  this  was  treated  as  a  holding 
that  might  be  determined  by  a  month's  notice  given  at  any  time.     The  general  scope 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as 
follows : — 

"  That  the  tenancy  of  the  lessees  under  the  agieement  of  the  19th  of  August,  1861, 
was  determined  in  February,  1864,  by  the  notice  dated  the  10th  of  August,  1863,  and 
that  the  lessees  are  onlv  bound  to  pay  a  proportionate  part  of  the  sum  of  15001. 
calculated  up  to  the  13th  of  February,  1864,  or  at  all  events  calculated  only  up  to  the 
19th  of  February,  1864,— 

"  1.  Because  there  is  no  rule  of  law  which  requires  every  notice  for  determining  a 
tenancy  to  end  at  the  period  coi'responding  with  the  commencement  of  the  term : 

"  2.  Because  the  rule  that  a  notice  to  quit  must  expire  with  some  year  of  the 
tenancy,  only  applies  to  a  tenancy  fi'om  year  to  year  : 

"  3.  Because  there  is  a  special  stipulation  in  the  agreement  that  the  six  months' 
notice  may  be  given  at  any  time,  and  the  parties  to  the  agreement  framed  it  with  the 
express  purpose  of  taking  the  case  out  of  the  general  rule,  if  any  would  have  been 
applicable  : 

"4.  Because  the  words  in  the  ninth  clause  of  the  agreement,  'at  any  time  here- 
after,' are  wholly  unlimited  : 

"  5.  Because  the  sole  power  of  fixing  that  limit  is  in  the  lessees  : 

"  6.  Because  the  words  '  at  any  time  hereafter,'  unless  they  bear  the  consti'uetion 
put  on  them  by  the  defendants,  have  no  meaning,  and  must  be  struck  out  as  surplusage, 
— a  conclusion  at  which  the  court  will  not  arrive  : 

"  7.  Because  there  is  nothing  in  the  agreement,  either  express  or  implied,  to  shew- 
that  any  particular  six  months'  notice  was  contemplated  ; 

"8.  Because  the  lessoi'  had  by  the  agreement  the  power  in  certain  cases  of  deter- 
mining the  agreement  by  notice  ending  at  some  break  in  a  quarter,  thereby  shewing 
that  the  determination  of  the  agreement  at  the  end  of  some  current  year,  or  even  at 
any  half  or  quarter  of  some  current  year,  was  not  in  the  contemplation  of  the  parties : 

"  9.  Because  the  agreement,  being  for  a  lease  for  mining  purposes,  was  in  its 
natuie,  and  by  its  very  terms,  of  an  experimental  character,  and  the  intention 
manifestly  was  that,  if  in  the  working  of  the  mine  it  should  appear  that  no  profit 
was  likely  to  arise,  the  lessees  wei-e  upon  any  probability  of  failure  to  be  at  liberty  to 
determine  the  agreement  by  immediate  notice  of  .six  months  commencing  from  such 
period  of  failure,  as  the  lessees  might  determine  : 

"  10.  Because  a  notice  to  quit  need  not  mention  the  particular  day  on  which  the 
tenancy  is  intended  to  determine  : 

"11.  Because  the  notice  sufficiently  points  out  the  time  when  the  agreement  and 
tenancv  is  to  determine." 
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of  this  agreement  is,  to  create  an  inrlefinite  tenancy  which  should  subsist  until  a  six 
months'  notice  was  given.  [Byles,  J.  It  is  stipulated  by  the  1st  article  of  the  agree- 
ment that  a  lease  shall  be  gianted  for  the  term  of  twenty-one  years.  Suppose  a  lease 
had  been  executed,  would  it  h.ive  been  determinalile  by  a  si.\-  months'  notice?]  It  is 
submitted  that  it  would.  The  9th  article  is  express.  It  is  not  to  be  lost  sight  of 
that  this  was  an  expeiiniental  mining  lease  ;  with  an  option  to  the  lessees  to  put  an 
end  to  the  experiment  at  any  time  if  it  should  turn  out  to  be  an  unprofitable  specula- 
tion :  and  it  is  no  objection  that  the  option  to  determine  (except  for  the  causes  of 
forfeiture  mentioned  in  article  7)  should  be  confined  to  the  lessees  :  Daim  v.  Spurrier, 
■i  Bos.  &  P.  399,  Doe  d.  ITebb  v.  Dixon,  9  East,  15.  As  to  the  argument  that  the  rent 
is  only  payable  at  the  end  of  the  year,  that  is  clearly  a  fallacy.  [Willes,  J.  The  J 
agreement  provides  that  the  lease  should  contain,  in  addition  to  anything  specially  I 
provided  for  therein,  proper  covenants  for  the  effectual  working  of  the  minerals,  &c.,  | 
and  all  other  usual  and  customary  clauses.  It  is  not  usual  to  covenant  for  payment  of 
rent  i/earli/.]     The  7th  article  clearly  contemplates  half-yearly  payments. 

Clarke,  in  reply.  The  words  "at  any  time  hereafter"  in  article  9  cannot  be 
allowed  to  control  the  general  effect  of  the  contract,  which  is,  to  create  a  yearly 
tenancy,  at  a  J'earl}'  rent.  The  words  of  the  instrument  in  Doc  d.  LundscU  v.  Guwcr, 
17  Q.  li  589,  are  altogether  different;  and  there  was  no  decision  upon  the  point. 
Doe  d.  Bifjgc  v.  Bell,  5  T.  R.  471,  is  in  favour  of  the  plaintiff's  contention.  It  was 
there  held  [330]  that,  if  a  landlord  lease  for  seven  years  by  parol,  and  agree  that  the 
tenant  shall  enter  at  Lady-day  and  quit  at  Candlemas,  though  the  lease  be  void  by 
the  Statute  of  Frauds  as  to  the  duration  of  the  term,  the  tenant  holds  under  the  terms 
of  the  lease  in  other  respects,  and  therefore  the  landlord  can  only  put  an  end  to  the 
tenancy  at  Candlemas.  The  words  "usual  and  customary  clauses,"  in  article  1,  only 
mean  such  clauses  as  are  usual  and  necessary  to  carry  out  the  intention  of  the  parties ; 
not  to  introduce  a  new  term  into  the  lea.se  (a). 

Cur.  adv.  vnlt. 

Erle,  C.  J.  The  question  argued  Ijefore  us  in  this  case  has  been,  whether  the 
interest  of  the  tenants  under  the  agreement  set  out  in  the  special  case  has  been 
determined  by  a  six  months'  notice  delivered  by  them  to  the  landlord.  I  am  of  opinion 
that  it  has.  The  interest  of  the  tenants  was  in  reality  a  tenancy  from  year  to  year, 
subject  to  the  terms  of  the  agi-eement  so  far  as  they  are  applicable  to  a  tenancy  from 
year  to  year.  The  agreement  was  for  a  lease  for  twenty-one  j'ears  from  the  19th  of 
August,  1861,  and  the  parties  contemplated  and  particularly  provided  that  a  formal 
lea.se  should  be  executed,  and  that  such  lease  should  contain  all  usual  covenants.  The 
instrument  (which  is  a  lease  of  mining  property)  contains  a  provision  for  certain 
royalties  on  the  minerals  obtained,  and  then  it  provides,  in  case  the  royalties  should 
not  amount  to  that  sum,  for  that  which  I  consider  to  be  in  the  nature  of  a  dead  rent, 
such  dead  rent  to  be  5001.  in  the  first  and  second  years  of  the  term,  and  15001.  in  each 
subse-[331]-quent  year.  These  sums  are  spoken  of  as  the  "j'early  rent :  "  but  I  take 
it  to  be  clear,  from  article  7,  that  these  sums  arc  to  be  payable  at  less  spaces  of  time 
than  from  year  to  year ;  because  that  article  provides  that,  in  case,  within  the  second 
three  months  from  the  date  of  the  agreement,  the  royalties  payable  should  not  amount 
to  1251.,  and  the  lessees  did  not  pay  that  sum  in  anticipation  of  future  royalties,  then 
the  lessor  should  be  at  liberty  at  the  end  of  one  mouth  from  the  expiration  of  such 
second  three  months,  by  notice  in  writing  to  annul  and  determine  the  agreement;  or 
if  within  any  six  months  after  the  expiration  of  such  second  three  months  the  lessees 
did  not  pay  to  the  lessor  in  royalties  or  in  money  the  sums  of  money  thereby  respec- 
tively made  payable,  the  lessor  should  be  at  liberty  at  the  end  of  one  month  from  the 
expiration  of  any  such  six  months,  by  three  months'  notice  in  writing,  to  annul  and 
determine  the  agreement,  and  so  re-enter  as  for  a  forfeiture.  It  is  clear,  therefore,  to 
my  mind  that  the  formal  lease  would  have  described  the  rent  as  payable  at  less 
intervals  than  a  year.  It  would  certainly  be  a  most  unbusiness-like  arrangement  to 
make  it  payable  only  yearly;  and  the  stipulation  is  that  1251.,  the  aliquot  part  of 
5001.,  should  be  paid  in  the  second  quaiter  of  the  first  year.  I  think  that  created  a 
duty  on  the  part  of  the  lessees  to  pay  oftener  than  once  a  year,  and  that  the  expanded 

(a)  After  the  close  of  the  argument,  Mr.  Makeson  referred  to  the  following  cases, 
—C'atlletj  V.  Arnold,  1  Johnson  &  H.  fiSl,  and  .S7.  Anbyii  v.  St.  Auhyn,  1  Dr.  &  Smale, 
Gil  :  and  Mr.  Clarke  referred  to  In  re  Markhy,  4  Myliie  &  Cr.  484. 
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lease  would  have  provided  for  that.  Then  comes  article  9,  which  contains  the  power 
of  determining  the  agreement  which  we  are  called  upon  to  construe.  It  provides  that 
the  lessees  are  to  be  at  liberty  "  at  any  time  hereafter  "  to  determine  the  agreement, 
or  the  lease  hereby  agreed  to  be  granted,  and  to  abandon  the  works,  on  giving  to  the 
lessor  six  months'  notice  in  writing  of  their  intention  so  to  do.  Now,  had  the  lessees 
a  right  under  that  article,  according  to  the  [332]  ordinary  meaning  of  the  words,  to 
abandon  the  premises  and  so  to  put  an  end  to  their  liability  under  the  agreement  by 
a  six  months'  notice  to  expire  at  any  period,  or  to  expire  only  at  the  end  of  a  current 
year  of  the  tenancy  ?  I  am  of  opinion  that  the  true  construction  is,  that  the  six 
months'  notice  may  expire  at  any  time.  All  contracts  are  to  be  construed  according 
to  the  intention  of  the  parties  ;  and,  in  construing  a  contract,  you  must  take  the 
words  of  the  instrument  and  the  surrounding  circumstances  existing  at  the  time  it  is 
made.  It  seems  to  me  to  be  a  very  material  circumstance  to  consider  in  construing 
this  contract,  that  it  relates  to  the  working  of  a  mine.  In  such  a  case,  the  making  of 
any  profit  from  the  mine  depends  entirely  upon  the  continuance  of  the  lode  under 
ground.  Every  day's  experience  teaches  us  that  the  most  reasonable  expectations 
may  be  baffled  by  events  which  could  not  be  anticipated  ;  and  so  the  adventurers  are 
sometimes  compelled  to  carry  on  the  working  at  great  loss.  By  this  agreement,  the 
lessees  bind  themselves  to  pay  a  dead  rent  of  1.5001.  a  year  for  nineteen  years :  and  to 
my  mind  it  seems  to  be  extremely  probable  that  a  person  entering  upon  so  hazardous 
a  speculation  in  a  new  mining  country  would  stipulate  for  a  power  to  relieve  himself 
at  any  time  from  so  onerous  an  outlay,  in  the  event  of  the  ore  failing.  It  is  unneces- 
sary to  say  that  it  is  only  in  the  event  of  failure  that  the  le.ssees  would  be  desirous 
of  exercising  this  privilege  ;  for,  it  stands  to  reason  that  this  like  any  other  commercial 
speculation  would  not  be  abandoned  if  it  yielded  a  profit  commensurate  with  the  outlay. 
All  these  are  matters  which  it  is  most  material  to  consider  in  putting  a  construction 
upon  this  instrument :  the  landlord  was  to  have  a  dead  rent  of  -5001.  a  year  for  the 
first  two  years,  and  1-5001.  a  year  afterwards,  if  the  royalties  produced  no  more  ;  but  the 
[333]  tenant  was  to  have  the  option  of  putting  an  end  to  his  liability  by  a  six  months 
notice,  that  is,  by  paying  2501.  or  7501.,  as  the  case  might  be.  The  interests  of  the 
parties  in  mining  adventures  are  not  affected  by  the  seasons,  and  therefore  there  is  no 
analogj'  between  a  lease  of  mines  and  a  lease  of  the  surface  :  the  ore  is  as  accessible 
in  winter  as  in  summer.  That  being  so,  I  can  very  well  understand  why  the  words 
"at  any  time  hereafter"  were  introduced  in  the  article  which  provides  for  the 
determination  of  the  term  and  the  abandonment  of  the  works.  Several  cases  have 
been  cited  where,  subject  to  occasional  exceptions,  the  general  rule  has  been  sanctioned, 
that,  in  the  case  of  a  tenancy  from  year  to  year,  nothing  being  said  about  determin- 
ing it,  the  holding  can  only  be  put  an  end  to  by  a  six  months'  notice  expiring  with  a 
current  year  of  the  tenancy.  Whatever  is  the  usual  course  of  business  is  tacitly 
understood  and  implied  in  all  contracts.  It  is  competent  to  the  parties  to  make 
special  terms,— to  make  the  tenancy  determinable  at  a  three  months'  or  a  six  months' 
notice,  to  expire  at  any  time  ;  but,  in  the  absence  of  such  special  arrangement,  the 
general  presumption  holds.  Premises  are  let  for  one  year  and  so  on  for  any  number 
of  years  the  parties  may  mutually  agree  :  either  party  is  at  liberty  to  give  the  other 
a  six  months'  notice  that  he  willnot  let  or  take  the  land  for  the  ensuing  year.  That 
is  the  meaning  of  the  ordinary  six  months'  notice  to  quit.  Now,  here,  the  parties 
never  contemplated  the  creation  of  a  tenancy  from  year  to  year,  but  a  term  of  twenty- 
one  years  under  a  lease  which  was  to  contain,  in  addition  to  anything  specially 
provided  for  therein,  proper  covenants  for  the  effectual  working  of  the  said  minerals, 
for  the  preservation,  protection,  and  keeping  in  repair  the  said  works,  &c.,  and  all 
other  usual  and  customary  clauses.  No  formal  lease  was  ever  executed,  [334]  but 
the  proposed  lessees  entered,  and  paid  rent ;  and,  under  these  circumstances,  if  this 
had  been  the  case  of  a  lease  of  ordinary  premises,  the}'  must  be  supposed  to  have 
agreed  to  hold  as  tenants  from  year  to  year  subject  to  all  the  terms  of  the  agreement 
so  far  as  thev  might  be  applicable  to  a  tenancy  from  year  to  year :  and  such  an  agree- 
ment would  be  a  perfectly  legal  one  if  it  contained  a  stipulation  for  the  determuiation 
of  the  term  by  a  notice  expiring  at  any  tiim,  instead  of  in  the  usual  manner,  at  the 
end  of  a  current  year  of  the  tenancy.  I  think  such  an  agreement  may  fairly  be 
implied  from  the  words  of  the  instrument  here  :  and,  this  being,  as  I  before  observed, 
an  agreement  for  a  lease  of  mining  property,  I  see  nothing  unreasonable  jn  such  a 
stipulation.     I  would  refer  to  the  case  of  Right  d.  Flower  v.  Darbi/,  1  T.  R.  159,  where 
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the  subject  was  nuich  discussed.  It  was  contended  on  the  one  side  that,  if  the  rule ' 
I  have  mentioned  was  to  prevail  in  any  instance,  still  there  is  a  great  difference 
between  land  and  houses  ;  that  the  same  reasons  which  might  induce  the  court  to 
extend  it  to  the  former  were  not  applicable  to  the  latter ;  but,  with  respect  to  lands, 
there  might  be  a  hardship  in  suffering  the  landlord  to  oust  the  tenant  in  the  middle 
of  the  year,  by  which  he  would  be  put  to  the  inconvenience  and  expense  of  carrying 
the  crops  from  off'  the  premises,  but  no  such  reason  could  apply  in  the  latter  case, 
from  the  nature  of  the  thing  itself ;  and  that,  on  the  contrary,  more  inconvenience 
would  ensue  botli  to  landlords  and  tenants  from  adopting  the  strict  rule  attempted  to 
be  imposed,  than  by  adhering  to  that  which  seems  originally  to  have  prevailed,  viis.  of 
giving  half  a  3'eai's  notice  to  (piit,  without  reference  to  any  particular  period  of  the 
teira  (a).  But  the  whole  court  [335]  lejiudiate  the  distinction.  Lord  Mansfield  says  : 
"If  there  be  a  lease  for  a  year,  and  by  consent  of  both  pailies  the  tenant  continue  in 
possession  afterwards,  the  law  implies  a  tacit  renovation  of  the  contract.  They  are 
supposed  to  have  renewed  the  old  agreement,  which  was,  to  hold  for  a  year.  But 
then  it  is  necessary  for  the  sake  of  convenience  that,  if  either  party  should  be  inclined 
to  change  his  mind,  he  should  give  the  other  half  a  year's  notice  before  the  expiration 
of  the  next  or  any  following  year :  now,  this  is  a  notice  to  quit  in  the  middle  of  the 
3^ear,  and  therefore  not  l)inding,  as  it  is  contrary  to  the  agreement."  Ashhui'st,  J., 
says:  "There  is  no  distinction  in  reason  Ijetween  houses  and  lands,  as  to  the  time  of 
giving  notice  to  quit.  It  is  necessary  that  both  should  be  goverened  by  one  iiile.  There 
may  be  cases  where  the  same  hardship  would  lie  felt  in  determining  that  the  rule  did 
not  extend  to  houses  as  well  as  lands  ;  as  in  the  case  of  a  lodging-house  in  I-ondon 
being  let  to  a  tenant  at  Lady-Day,  to  hold  as  in  the  present  case  :  if  the  landlord 
should  give  notice  to  quit  at  Michaelmas,  he  would  by  that  means  deprive  the  lessee 
of  the  most  beneficial  pai't  of  the  term,  since  it  is  notorious  that  the  winter  is  by  far 
the  most  profitable  season  of  the  year  for  those  who  let  lodgings."  And  Buller,  J., 
says:  "It  is  taken  for  granted  by  the  counsel  for  the  plaintiff',  that  the  rule  of  law 
which  construes  what  was  formerly  a  tenancy  at  will  of  lands  into  a  tenancy  from  year 
to  year,  does  not  applv  to  the  case  of  houses;  but  there  is  no  gi'ound  for  that  dis- 
tinction. The  reason  of  it  is,  that  the  agreement  is  a  letting  for  a  year  at  an  annual 
rent;  then,  if  the  parties  consent  to  go  on  after  that  time,  it  is  a  letting  from  year  to 
year.  This  reason  extends  equally  to  the  present  case  :  an  annual  rent  is  reserved 
here  ;  and  upon  such  a  holding  it  has  been  determined  that  half  a  year's  notice  to  quit 
is  [336]  necessary.  This  doctrine  was  laid  down  as  early  as  in  the  reign  of  Henry 
the  Lighth  (13  11.  8,  fo.  15  b.).  The  moment  the  year  began,  the  defendant  had  a 
right  to  hold  to  the  end  of  that  year :  therefore  there  should  have  been  half  a  year's 
notice  to  quit  before  the  end  of  the  term."  For  the  reasons  I  have  before  stated,  I 
think  there  is  no  such  presumption  in  the  ease  of  a  mining  lease,  which  is  not  affected 
by  changes  of  season,  but  on  the  successful  exploration  of  the  underground  strata, 
which  may  be  cai'ried  on  at  any  period  of  the  year.  Mr.  Clarke's  main  argument  was, 
that  the  rent  was  payalde  yearly,  and  that  there  was  no  power  of  apportionment.  I 
am  of  opinion,  howevei',  that  the  7th  article  does  contemplate  the  appoi'tioument  of 
the  suras  payable  undei'  the  agreement,  because  it  expi'essly  provides  that,  in  the 
event  of  certain  sums  not  being  paid  in  anticipation  of  royalties,  at  certain  periods  of 
three  months  and  six  months,  the  lessor  may  by  a  month's  notice  or  a  three  months' 
notice  put  an  end  to  the  agreement,  without  prejudice  to  his  rights  thereunder  for 
rent  or  otherwise.  The  parties,  therefore,  plainly  contemplate  the  possibility  of  an 
abrupt  determination  of  the  term.  There  is  no  stipulation  fixing  the  payment  of  rent 
by  specific  gales.  It  would  seem  to  stand  to  reason  that,  if  the  lessor  had  a  right  to 
determine  the  agreement  under  article  7,  and  chose  to  exercise  that  right,  he  would 
be  entitled  to  an  aliquot  part  of  the  .5001.  or  the  15001.  rent,  as  the  ca.se  might  be.  If, 
therefore,  an  apportionment  could  be  made  in  case  of  the  determination  of  the  tenancy 
by  the  lessor,  I  see  no  insurmountable  difficulty  in  making  it,  if  the  determination  is 
brought  about  by  the  act  of  the  lessees.  The"  loyalties  ai-e  payable  de  die  in  diem. 
The  agreement  provides  for  the  payment  of  a  dead  rent  of  a  given  amount  provided 
the  royalties  do  not  amount  [337]  in  the  course  of  the  year  to  so  much;  and  a 
provision  is  also  contained  therein  for  applying  the  surplus  royalties  of  one  year  to 

(o)  See  Parker  d.  Walker  v.  Constable,  3  Wils.  25,  and  Thronmorfm  d.   IVavdhy  v. 
fFhelpdak,  Hil.  9  G.  3,  Bui.  N.  P.  96. 
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any  deficiency  that  might  happen  in  the  next :  but  all  that  would  be  specially  provided 
for  by  the  more  expanded  instrument  which  was  contemplated  between  the  parties ; 
and  I  do  not  see  that  any  light  would  be  thrown  upon  the  question  now  before  the 
court  by  raising  a  discussion  upon  this  part  of  the  agreement.  For  these  reasons,  I 
am  of  opinion  that  the  plaintitl'  is  entitled  to  judgment. 

Williams,  J.  I  have  arrived  at  the  same  conclusion,  but  I  am  bound  to  say  not 
without  considerable  doubt  and  difficulty.  The  first  question  to  be  determined  is, 
whether  the  tenancy  from  year  to  year  which  is  to  be  implied  from  the  occupation  of 
the  premises  by  the  lessees  and  the  payment  and  acceptance  of  rent,  is  subject  to  the 
stipulation  in  the  9th  article  of  the  agreement  of  the  19th  of  August,  1861,  that  the 
lessees  shall  be  at  liberty  at  any  time  hereafter  to  determine  the  agreement,  or  the 
lease  thereby  agreed  to  be  granted,  and  to  abandon  the  iron-works,  on  giving  to  the 
lessor  six  months'  notice  in  writing  of  their  intention  so  to  do, — whether  that  means 
an  absolute  period  of  six  months  to  expire  at  any  time,  and  not  with  reference  to 
the  expiration  of  a  current  year.  I  do  not  think  that  question  is  altogether  free  from 
doubt,  because  I  apprehend  the  rule  as  to  the  determination  of  the  tenancy  by  notice 
is  common  to  demises  of  mining  property  as  well  as  to  demises  of  land  or  houses  or 
any  other  description  of  property.  Although  it  has  been  judicially  intimated  that 
the  rule  originated  in  the  notion  of  favouring  agricultural  tenants,  I  think  similar 
inconveniences  might  follow  in  the  case  of  other  descriptions  of  tenants,  if  a  different 
rule  were  held  to  prevail  as  to  them.  This  seems  to  me  to  [338]  be  the  result  of  the 
ruling  of  the  court  of  King's  Bench  in  the  leading  case  of  Pdght  d.  Flower  v.  Derby, 
1  T.  K.  159,  to  which  my  Lord  has  referred.  Lord  Mansfield  and  BuUer,  J.,  put  it 
on  the  footing,  that,  where  the  old  agreement  is  renewed,  it  is  for  a  year,  because  it 
\\-as  a  yearly  tenancy  before.  "  If,"  says  Lord  Mansfield,  "  there  be  a  lease  for  a  year, 
and  by  consent  of  both  parties  the  tenant  continue  in  possession  afterwards,  the  law 
implies  a  tacit  renovation  of  the  contract.  They  are  supposed  to  have  renewed  the 
old  agreement,  which  was,  to  hold  for  a  year."  And  Buller,  J.,  says  the  reason  of  the 
rule  is,  "that  the  agreement  is  a  letting  for  a  year  at  an  annual  rent:  then,  if  the 
parties  consent  to  go  on  after  that  time,  it  is  a  letting  from  year  to  year."  That  being 
the  principle,  it  may  well  be  questioned  whether  the  terra  contained  in  the  9th  article 
uf  this  agreement,  that  the  lessees  ai'e  to  be  at  liberty  to  determine  the  tenancy  on  a 
six  months'  notice  absolutely,  is  not  inapplicable  to  a  tenancy  from  year  to  year.  How- 
ever, I  am  inclined  to  think  there  is  no  real  difficulty  in  that,  because  it  evidently  was 
in  the  contemplation  of  the  parties  to  go  on  for  a  time  under  the  agreement  without 
having  an^'  more  formal  instrument :  the  language  of  the  article  is, — "  The  lessees  to 
be  at  liberty  at  any  time  hereafter  to  determine  this  agreement  or  the  lease  hereby 
agreed  to  be  granted,"  &c.  Upon  the  whole,  I  am  of  opinion  that  the  words  "at  any 
time  hereafter  "  are  to  be  taken  in  the  sense  contended  for  by  the  lessees.  If  so,  it 
follows  that  we  must  construe  the  9th  article  in  the  same  way  as  if  the  words  had 
been  inserted  in  a  lease  which  we  were  called  upon  to  construe.  What,  then,  is  the 
meaning  of  the  words,  "  The  lessees  to  be  at  liberty  at  aiuj  fimv  Jiercafter  to  determine 
this  lease,  on  giving  to  the  lessor  d.i:  months'  notice  in  writing  of  their  intention  so  to 
do?"  Are  they  to  be  taken  in  their  literal  [339]  sense?  If  so,  they  are  satisfied  by 
a  six  months'  notice  to  be  given  at  any  time.  I  take  it  to  be  clear,  upon  principle  as 
well  as  on  authority,  that,  if  the  court  is  able  to  ascertain  from  the  context  and  the 
general  scheme  of  the  lease  that  the  parties  by  "  six  months'  notice  "  meant  a  notice  to 
expire  at  the  end  of  the  current  year,  they  would  be  bound  to  ascribe  that  meaning 
to  it,  but  that  they  would  not  be  justified  in  so  doing  unless  the  context  makes  it 
clear  that  the  parties  so  intended. 

The  question,  then,  resolves  itself  into  this, — whether  there  is  sufficient  on  the 
face  of  the  agreement  to  demonstrate  that  it  was  the  intention  of  the  parties  that  the 
more  enlarged  construction  should  be  given  to  the  words  "six  months'  notice."  I 
think  there  is  strong  evidence  that  that  was  the  construction  intended.  Many  of  the 
articles  of  the  agreement  seem  to  be  framed  in  the  contemplation  that  there  never  will 
be  a  broken  year,  except  in  the  event  of  the  landlord's  taking  advantage  of  the  clause 
of  forfeiture,  article  7.  In  that  case,  no  doubt,  there  would  be  a  broken  year :  but, 
with  that  exception,  it  seems  to  me  that  there  is  strong  evidence  that  the  parties  con- 
templated a  tenancy  which  should  go  on  to  the  end  of  the  year.  The  reason  I  think 
so  is  this  : — By  article  2,  certain  royalties  are  to  be  paid  by  the  lessees  to  the  lessor. 
By  article  3,  in  case  the  royalties  should  not  amount  to  .5001.  in  each  of  the  first  and 
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secoMil  years,  or  to  15U01.  in  tlie  thiid  or  any  subsequent  year  of  the  term,  the  lessees 
were  l^)"  pay  such  a  sum  as  with  the  royalties  would  make  up  those  respective  sums. 
So  that,  tliough  the  royalties  are  payable  de  die  in  diem,  yet,  if  they  should  pro\o 
insutticient  to  cover  the  minimum  rent,  an  account  would  have  to  be  taken  at  the  end 
of  the  year,  and  the  lessees  would  have  to  make  up  such  minimum  rent.  It  may 
well  be"  supposed  that  the  [340]  i)ai  ties  really  thought  there  would  be  sutlicieut 
royalties  to  cover  the  whole  amount  of  the  stipulated  payments :  but  it  must  be 
borne  in  mind,  in  construing  this  agreement,  as  in  construing  wills  and  other 
documents,  that  the  court  is  bound  to  look  not  only  at  what  has  actually 
happened,  l)ut  also  at  what  might  have  arisen,  and  to  construe  the  instrument 
with  reference  to  that.  If  tlie  lessees,  as  they  are  called,  were  allowed  to 
detorniine  the  agreement  by  a  six  months'  notice  at  any  time,  theie  would  be  con- 
siderable ditiiculty  in  making  up  the  accounts  of  the  royalties  to  be  paid  ;uid  the 
allowances  to  be  set  off,  so  as  to  ascertain  what  was  due  to  the  lessor  in  lespect  of 
I'oyaltics  or  dead  rent.  So,  as  to  the  sleeping  rent  of  70001.  a  year  reserved  for  the 
u.se  of  the  plant,  itc,  which  by  article  5  is  subject  to  reduction  if  the  profits  realized 
should  be  less  than  21,0001.  per  annum.  Of  course,  no  ditiiculty  of  that  sort  arises 
here,  there  having  been  no  profits  :  but  it  might  have  happened  that  it  was  necessary 
to  enter  into  minute  calculations  as  to  what  was  payable  to  the  lessor  with  reference 
to  the  profits  and  other  circumstances,  and  there  might  be  great  difficulty  if  the 
les.sees  were  to  be  at  liberty  to  determine  the  agreement  by  a  si.x  months'  notice 
e.xi)iring  at  any  undelined  period  of  the  year.  But,  as  my  Lord  has  said, — and  I  do 
not  wish  to  dissent  from  the  view  he  has  taken, — that  ditiiculty  might  be  met  by 
the  insertion  of  proper  covenants  and  stipulations  in  the  formal  lease  when  that  lease 
came  to  be  drawn  up :  and  I  think  that  is  the  only  way  in  which  it  could  be  done ; 
for,  it  is  clear  to  my  mind  that  the  Apportionment  Act  of  4  it  b  W.  4,  e.  22,  does 
not  apply  to  a  case  of  this  kind,  there  being  no  determination  of  the  interest  of  the 
landlord  within  the  2nd  section  of  that  act  (a). 

[341]  As  far  as  the  authorities  go,  I  would  oidy  observe  that  Llof  d.  Pitcher  v. 
Donovan,  1  Taunt.  555,  does  not  appear  to  me  to  be  in  point,  because  the  tenancy  there 
was  a  tenancy  fiom  year  to  year,  and  the  case  was  decided  with  reference  to  that  state 
of  things.  Assuming,  as  we  must  do  upon  this  part  of  the  argument,  that  this  was 
a  c[ualitied  tenancy  from  year  to  year  l)y  reason  of  the  provision  in  the  9th  article,  the 
case  does  not  appear  to  me  to  l)e  governed  l)y  Doc  d.  I'Uclwr  v.  Donoran.  That  decision, 
however,  is  not  without  inipoi-tance  in  refcienee  to  this  case,  inasmuch  ;is  it  establishes 
that  the  con.stiuctioii  of  the  words  "  ([uarter's  notice  "  was  to  be  governed  l)y  the  intention 
of  the  parties  as  it  was  to  be  gathered  from  the  agree-[342]-mcnt  and  the  sunounding 
circumstances.  Doe  d.  Kinij  v.  (Iraflon,  IS  t^.  B.  496,  has  no  application  whatever  to 
this  Ciise.  The  court  there  held,  in  effect,  that  there  was  no  yearly  tenancy  at  all. 
"Every  case,"  says  Wightman,  J.,  "of  an  express  agreement,  as  this  was,  must  be 
decided  on  its  own  terms.     '  At  the  yearly  rent  of  421.,  payable  quarterly,'  would 

(a)  This  section  enacts  "  that  all  rmU  service  reserved  on  any  lease  by  a  tenant  in 
fee  or  for  any  life-interest,  or  by  any  lease  granted  under  any  power  (and  which  leases 
shall  have  been  granted  after  the  passing  of  this  act),  and  all  rents  charge  and  other 
rents,  annuities,  pensions,  dividends,  moduscs,  compositions,  aiul  all  other  jiai/mcntis  of 
creri/  descri/dion,  in  the  united  kingdom  of  Great  Britain  and  Ireland,  made  payable  or 
coming  due  at  fixed  periods  inider  any  instrument  that  shall  be  executed  after  the 
])a.ssing  of  this  act,  or  (being  a  will  or  testamentary  instrument)  that  shall  come  into 
operation  after  the  passing  of  this  act,  shall  be  apportioned  so  and  in  such  manner  that 
on  the  death  of  any  person  interested  in  any  such  rents,  annuities,  pensions,  di\  idends, 
moduses,  compositions,  or  otlier  payments  as  aforesaid,  or  in  the  estate,  fund,  office,  or 
l)enefice  from  or  in  respect  of  which  the  same  shall  be  issuing  or  derived,  or  on  the 
delenninalion  bij  am/  other  means  whatsoever  of  the  interest  of  any  such  person,  he  or 
slie,  and  his  or  her  executors,  administrators,  or  assigns,  shall  be  entitled  to  a  pro- 
portion of  such  rents,  annuities,  pensions,  dividends,  moduses,  compositions,  and  other 
payments,  according  to  the  time  which  shall  have  elapsed  from  the  commencement  or 
last  period  of  payment  thereof  respectively  (as  the  case  may  be),  including  the  day  of 
the  death  of  such  person,  or  of  the  determination  of  his  or  her  interest,  all  just 
allowances  and  deductions  in  respect  of  charges  on  such  rents,  annuities,  pensions, 
dividends,  moduses,  compositions,  and  other  payments,  being  made." 
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indicate  a  yearly  tenancy  :  but  what  follows  is  inconsistent  with  this  :  provision  is 
made  for  paying  the  portion  of  a  quarter  to  ilth  June," — the  premises  being  let  from 
the  lyth  of  April, — "and  then  it  is  added,  '  until  one  of  the  said  parties  shall  give  unto 
the  other  six  calendar  months'  notice.'  These  are  the  effective  words,  and  decide  the 
construction  of  the  agreement." 

I  would  only  add  that  I  do  not  feel  at  all  pressed  by  the  words  of  article  9,  "at 
any  time  hereafter."  Suppose  the  parties  had  agreed  in  so  many  words  that,  at  any 
time  during  the  currency  of  the  lease,  the  tenancy  might  be  determined  by  the  tenant's 
giving  the  «<?««/  notice,  could  any  doubt  have  arisen  1  I  see  nothing  inappropriate  or 
anomalous  in  the  reservation  of  a  liberty  at  any  time  hereafter  to  determine  the  lease, 
if  it  was  understood  that  the  lessees  were  to  give  such  a  notice  as  a  tenant  from  year 
to  year  is  bound  to  give,  but  were  to  be  at  liberty  to  give  it  at  any  time  during  the  temi 
of  twenty-one  years  for  which  the  lease  was  to  run. 

The  question  still  remains,  whether,  reading  the  words  of  the  9th  article  simpliciter, 
there  is  in  the  contents  of  the  agreement  enough  to  shew  that  the  more  enlarged 
meaning  should  be  given  to  the  words  "six  months'  notice,"  as  Mr.  Clarke  suggests. 
I  think  we  are  bound  to  come  to  the  conclusion,  though  1  think  there  is  strong  evidence 
to  shew  that  the  parties  intended  to  use  those  words  in  the  wider  sense  I  have  indicated, 
that  the  words  were  used  in  their  ordinary  [343]  sense  :  and  upon  these  grounds  I  agree 
with  the  rest  of  the  court  that  our  judgment  should  be  in  accordance  with  the  contention 
of  the  defendants. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  words  upon  which  we  are  called  upon 
to  put  a  construction  are  these, — "  the  lessees  to  be  at  liberty  at  any  time  hereafter 
to  determine  this  agreement,  or  the  lease  hereby  agreed  to  be  granted,  and  to  abandon 
the  said  iron-works,  on  giving  to  the  lessor  six  months'  notice  in  writing  of  their  inten- 
tion so  to  do."  Now,  considering  that  it  is  the  tenant  who  is  to  give  notice,  he  is,  of 
course,  prima  facie  to  elect  the  time  at  which  to  give  it :  and,  as  the  words  are  "  at  any 
time,"  he  is,  prima  facie  to  elect  the  time  out  of  all  time  during  the  currency  of  the 
lease.  Taking  that  clause  alone,  there  is  no  doubt  the  lessees  would  be  entitled  to 
give  notice  of  their  intention  to  abandon  the  works  at  any  time  of  the  year,  or  on  any 
day  of  the  month  or  week,  or  at  any  hour  of  the  day  at  which  he  could  find  the  lessor 
to  give  him  notice.  On  the  other  hand,  it  is  equally  clear  that  the  general  words  may 
be  cut  down  b\'  the  language  which  is  used  in  other  parts  of  the  instrument :  and  this 
is  aptly  illustrated  bj'  the  case  supposed  by  my  Brother  Williams,  of  the  words  "at 
any  time  hereafter"  being  followed  by  the  words  "as  vstial  in  the  case  of  a  tenancy 
from  year  to  year,"  or  such-like  words.  In  that  case,  the  generality  of  the  words  "at 
any  time  hereafter  "  would  be  limited  by  the  condition  imposed  by  the  subsequent 
words,  and  consti-ued  to  mean  such  a  notice  as  could  ordinarily  be  given  by  a  tenant 
from  year  to  year,  viz.  a  notice  of  six  months  to  expire  at  the  end  of  the  current  year. 
I  entirel}^  agree  with  my  Bi  other  Williams  that  the  question  to  be  determined  here 
is,  whether  we  can  find  upon  the  face  of  this  document  words  to  which  we  can  and 
ought  to  [344]  give  the  same  construction  as  the  words  the  effect  of  which  I  have 
been  considering.  I  do  not  think  much  weight  is  to  be  attributed  to  the  sugtrestion 
that  we  should  give  the  words  of  this  agreement  their  ordinary,  or,  as  it  is  sometimes 
called,  their  natural  meaning,  as  that  the  six  months'  notice  should  end  with  the  year. 
The  character  of  the  agreement  being  so  speculative,  one  would  naturally  expect  that 
the  lessees  would  stipulate  for  the  option  of  putting  an  end  to  it  at  the  expiration  of 
any  six  months  after  they  should  have  discovered  that  they  were  likely  to  make  nothing 
by  the  mines  :  and,  looking  at  its  various  provisions,  I  find  it  not  to  be  contrary  to 
the  geneial  scope  and  nature  of  them,  that  the  notice  should  be  one  expiring  at  any 
period,  at  the  tenant's  option,  rather  than  at  the  end  of  the  current  year;  for  the  7th 
article  contemplates  a  notice  being  so  given  by  the  landlord  under  certain  circumstances. 

No  doubt,  the  general  object  and  intention  of  the  parties  to  an  agreement  are 
important  to  be  considered  in  arriving  at  the  true  construction  of  it:  we  must,  there- 
fore, look  through  the  several  clauses  in  order  to  see  whether  we  can  discover  any 
such  qualification  of  the  general  words  as  is  contended  for.  In  the  fiist  place,  it  is 
suggested  that  there  is  a  difficulty  by  reason  of  the  absence  of  any  provision  for  the 
payment  of  royalties  or  rent  for  a  broken  part  of  a  year,  and  therefore,  it  is  said, 
there  is  no  mode  of  ascertaining  the  amount  to  be  paid  in  that  case.  As  to  the  first 
difticulty  suggested,  I  must  own  I  do  not  think  it  can  arise  ;  because,  if  article  9  is  to 
be  read,  according  to  the  ordinary  meaning  of  the  words,  as  applying  to  a  notice  to 
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put  an  end  to  the  Iwiso  in  the  middle  of  a  (luarter,  there  is  in  my  opinion  a))undaMl 
language  in  the  agreement  to  shew  the  intention  of  the  parties  that  the  royalties  or 
the  substituted  payments  in  antici-[345]-pation  of  royalties,  and  the  rent  for  the  plant, 
*c.,  are  to  he  paid'  for  such  broken  portion  of  a  year  or  quarter.  The  reasons  applit- 
al>le  to  the  payments  on  account  of  royalties  and  the  rent  for  the  plant,  are  somewhat 
diti'erent.  Hv  aiticle  2,  royalties  are  to  be  paid  in  respect  of  all  ironstone,  coals,  and 
other  mineials.  Therefore,  as  soon  iis  any  minerals  were  raised,  there  would  be 
rovalties  iluc  in  respect  of  them,  the  amount  of  which  could  be  ascertained  by  referetice 
to"  that  article.  Then  comes  article  3,  which  provides  that,  for  the  first  two  years  of 
the  term,  the  lessees  shall  pay  at  the  rate  of  .5001.  a  year,  notwithstanding  the  royalties 
on  the  minerals  obtained  should  fall  short  of  realizing  that  sum.  Construing  that 
article  conjointly  with  the  7th,  it  would  seem  that  a  fourth  part  of  that  sum,  viz.  12.51., 
was  to  be  payable  each  (juarter  :  and  it  is  clear  from  the  facts  stated  in  the  special 
case,  that  that  is  the  construction  which  the  parties  themselves  put  upon  it.  After 
the  expiration  of  the  second  year,  the  payments  on  account  of  royalties  were  to  be 
not  less  than  15001.  per  aniuim.  Then  comes  the  average  clause,  article  4,  by  which 
the  excess  of  royalties  in  one  year  was  to  be  set  against  any  shortcoming  of  the 
preceding  year.  The  result  of  these  three  articles  is  this, — royalties  are  to  be  paid 
according  to  the  (piantity  of  mineials  raised,  so  that  they  should  not  amount  to  less 
than  the  annual  .sums  mentioned  ;  but  the  lessees  were  to  have  the  benefit  of  any 
excess  in  the  royalties  in  one  year  to  make  up  for  a  deficiency  in  the  subseipieiit  year. 
Nothing,  as  it  .seems  to  me,  can  be  more  easy  than  to  apply  that.  The  only  possible 
dithculty  which  I  see  in  making  the  calculation,  in  the  event  of  the  term  being  put 
an  end  to  at  ;iny  other  time  than  the  end  of  the  year,  would  be  with  reference  to  the 
claim  of  the  lessees  under  the  average  clause.  They  might  have  gone  on  paying  dead 
rent  in  excess  of  royalties  for  [346]  several  years,  and  by  putting  an  end  to  the 
holding,  they  would  lose  the  chance  of  recouping  themselves  out  of  the  increasing 
royalties  of  subsequent  years.  But  that  would  be  their  business  and  their  loss  ;  and 
that  is  the  only  uncertain  quantity  in  the  calculation  that  I  can  discover.  It  seems 
to  me,  therefore,  that  thei'c  is  no  difticulty  in  applying  this  agreement,  so  far  as  regards 
the  royalties  and  payments  in  anticipation  of  royalties,  to  a  broken  portion  of  a  year. 

Then,  as  to  the  rent  payable  for  the  plant.  That,  at  first  sight,  would  seem  to 
present  more  difticulty.  At  one  time  it  occurred  to  me  that  the  only  way  of  making 
an  apportionment  in  respect  of  that  rent  of  70001.,  a  year,  was  by  reference  to  the 
express  provision  in  article  5,  that  the  lessees  are  to  have  the  right  in  any  year  of  the 
demise  in  which  the  profits  made  by  them  from  the  works  shall  not  amount  to  21,0001., 
to  pay  only  so  much  of  the  said  rent  as  shall  be  equal  to  one  third  of  the  profits  of 
such  year,  and  that,  in  the  lease  agreed  to  be  granted,  due  provision  should  be  made 
for  securing  the  payment  of  the  rent  so  reducible.  But  we  cannot  speculate  as  to 
what  provisions  a  conveyancer  would  insert  in  the  lease  in  reference  to  that  object ; 
and  I  think  there  is  another  mode  of  arriving  at  the  conclusion  that  the  fact  of  the 
70001.  l)eing  paid  yearly  does  not  present  any  difiiculty  in  the  way  of  our  adopting  the 
construction  we  have  arrived  at  of  article  i),  because,  if  article  5  is  carefully  looked  at, 
it  will  be  found  that  it  is  not  a  provision  for  a  fixed  rent  of  70001.  a  year :  70001.  is 
mentioned  as  the  maximum  ;  but  it  is  to  be  reducible  to  a  third  of  the  profits  in  case 
they  should  be  less  than  21,0001.  per  annum.  I  could  not  at  first  account  for  the 
absence  of  any  mention  of  the  70001.  a  year  in  the  case.  But  I  presume  that  is  the 
explanation  of  it.  The  parties  did  not. think  it  worth  while  to  raise  the  question  as 
to  a  third  of  the  [347]  proKts.  Profits,  like  royalties,  distribute  themselves  ;  and  the 
account  might  be  taken  just  as  in  the  ordinary  case  of  a  partnership.  That  being  so, 
none  of  these  clauses  appear  to  me  to  present  any  difiiculty  in  putting  upon  the  words 
of  ai'ticle  9  the  construction  which  generally  they  seem  to  require.  Therefore  we 
must  construe  the  words  "  six  months'  notice,"  to  mean  either  an  absolute  period  of 
six  months  to  expire  at  any  time,  or  a  six  months'  notice  to  expire  at  the  end  of  a 
current  year.  In  the  latter  case,  it  will  l)e  necessary  to  interpolate  the  words,  "  expiring 
at  the  end  of  one  of  the  years  of  the  tenancy,"  which  we  have  no  right  to  do,  unless 
we  can  clearly  see  that  it  was  the  intention  of  the  parties  that  it  should  be  done. 

I  at  one  time  thought  that  the  meaning  of  article  9  might  possibly  be,  that  the 
notice  contemplated  was  to  be  a  notice  expiring  on  some  quarter-day  corresponding 
with  the  day  of  the  coniniencemeiit  of  the  demise,  so  as  to  make  this  a  good  notice  for 
the  19th  of  February,  though  not  for  the  13th  ;  and  so  one  difficulty  might  be  lecoii- 
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ciled,  iiiiismuch  as  the  apportionrueiit  would  have  been  made  more  simple.  If,  instead 
of  "  six  months,"  the  words  had  been  "  two  quarters,"  it  may  be  that  we  might  have 
been  justified  in  patting  such  a  construction  upon  the  agreement.  But  I  do  not  see 
that  we  have  any  right  to  alter  the  language  the  parties  have  thought  fit  to  use.  We 
must  take  the  words  "  six  months'  notice  "  as  representing  an  absolute  period  of  six 
months  during  any  period  of  the  currency  of  the  lea-se.  There  are  cases  in  which 
provisions  have  been  introduced  into  agreements  specially  conferring  upon  one  of  the 
parties  benefits  which  could  not  accrue  to  him  unless  the  agreement  were  held  to 
enure  to  the  end  of  a  year,  and  it  has  been  insisted,  therefore,  that  the  engagement 
could  only  be  put  an  end  to  at  the  expiration  of  the  year.  I  do  not,  [348]  however, 
refer  to  these  as  having  any  very  great  bearing  upon  the  question  now  before  us.  One 
of  these  was  the  case  of  Parker  v.  IhheUan,  4  C.  B.  (N.  S.)  346.  There,  there  was  an 
agreement  by  which  the  plaintiff  engaged  to  serve  the  defendant  as  agent  or  repre- 
sentative at  a  salary  of  1-501.  per  annum,  and  there  was  a  proviso  that,  in  a  given 
event,  the  plaintiff  was  to  have  at  the  end  of  the  year  a  donation  of  301.  to  make  up 
the  salary  to  1801.  A  yearly  hiring  being  by  the  custom  of  the  trade  determinable 
by  a  month's  notice  at  any  time,  this  court  held  that  there  was  nothing  in  the  proviso 
to  exclude  the  application  of  the  custom  to  the  particular  case.  Another  case  of  that 
class  was  the  more  recent  one  of  NkhoU  v.  Greaves,  ante,  p.  27,  where  the  plaintiff,  a 
huntsman,  sought  to  withdraw  himself  from  the  general  rule  applicable  to  the  deter- 
mination of  the  hiring  of  a  menial  servant,  by  the  fact  that  a  premature  ending  of  his 
serrice  would  deprive  him  of  certain  contingent  advantages  stipulated  for  in  his 
agreement,  which  could  onlj'  accrue  to  him  provided  he  were  permitted  to  serve  for 
the  whole  year.  Taking  the  words  here  used  in  their  ordinary  and  grammatical  .sense, 
I  am  of  opinion  that  the  defendants'  construction  is  right.  The  result  will  be, 
according  to  the  agreement  of  the  parties  in  the  question  they  have  put  to  us,  that 
the  plaintiff  will  have  judgment  for  the  proportionate  part  of  the  1-5001.  down  to  the 
13th  of  February,  1864,  and  the  defendants  will  be  entitled  to  the  costs. 

Byles,  J.  I  am  of  the  .same  opinion.  Originally,  I  must  confess,  1  entertained  con- 
siderable doubts  :  but,  having  considered  the  matter  carefully,  and  heard  the  judgments 
of  my  Lord  and  my  two  learned  Brothers,  my  doubts  are  removed.  The  question  is,  what 
is  the  meaning  of  the  words  "  at  any  time  hereafter,"  in  the  [349]  9th  article  of  the 
agreement  of  the  19th  of  August,  1861.  Now,  they  are  susceptible  of  three  meanings, 
— first,  their  literal  meaning,  any  month,  day,  or  hour, — secondly,  at  any  time  which 
is  usual  in  contracts  between  landlord  and  tenant ;  which  interpolates  the  word 
"  usual," — thirdly,  at  any  time  which  will  end  at  a  time  when  the  rent  becomes  due  ; 
which  would  be  to  interpolate  the  word  "convenient."  Now,  it  seems  to  me  that  we 
are  not  at  liberty  to  interpolate  any  words,  but  must  construe  the  agreement  according 
to  the  ordinary  and  grammatical  sense  of  the  words  which  the  parties  have  used.  The 
7th  article  having  provided  for  the  events  in  which  the  lessor  may  determine  the 
agreement  or  the  lease  thereby  agreed  to  be  granted,  the  9th  article  provides  that 
"  the  lessees  shall  be  at  liberty  at  any  time  hereafter  to  determine  this  agreement,  or 
the  lease  hereby  agreed  to  be  granted,  and  to  abandon  the  said  ironworks,  on  giving 
.  to  the  lessor  six  months'  notice  in  writing  of  their  intention  so  to  do."  Now,  that 
obviously  cannot  be  read  with  reference  to  the  ordinary  notice  applicable  to  a  tenancy 
from  year  to  year.  That  applies  to  a  notice  to  be  given  by  either  party  ;  whereas, 
this  is  a  provision  for  a  notice  to  be  given  by  the  tenant  only.  Further,  it  is  a  notice 
which  is  to  put  an  end  to  the  lease  itself,  which  is  to  be  for  a  term  of  twenty-one 
years,  and  not  a  mere  tenancy  from  year  to  year.  It  seems  to  me,  therefore  that, 
unless  it  will  lead  to  some  great  and  obvious  inconvenience,  the  only  construction 
we  can  put  upon  the  words  which  the  parties  have  used  is  their  ordinary  literal 
construction. 

The  difficulty  which  more  especially  oppressed  me  was  this,— that,  if  the  notice 
might  be  given  "at  any  time,  without  reference  to  the  period  of  the  commencement 
of  the  demise,  it  might  be  given  so  as  to  expire  just  one  day  before  the  rent  became 
due,  and  thus  [350]  (as  I  at  one  time  apprehended)  the  lessor  might  run  the  risk  of 
losing  his  rent.  But,  on  reference  to  the  agreement,  it  will  be  found  that  there  are 
two  provisions  which  would  make  an  apportionment  a  matter  of  contract  between 
•the  parties.  In  the  first  place,  there  is  the  stipulation  in  article  1,  that,  "  the  leiise 
shall  contain,  in  addition  to  anything  specially  provided  for  herein,  proper  covenants 
for  the  effectual  working  of   the  mmerals,  &c.,  and  all  other  usual  and  customary 
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clauses;"  iind  it  may  1)0  that  under  the  peculiar  circumstances  of  this  lease  such  a 
clause  would  be  usual  and  customary.  In  addition  to  this,  in  article  G,  which  provides 
for  the  reduction  oi  the  70001.  rent,  it  is  declared  that,  in  addition  to  the  lease  agreed 
to  be  granted,  due  provision  shall  be  made  for  securing  the  payment  of  the  said  rent 
to  the  lessor.  Now,  this  would  be  a  very  ineftectual  provision  if  it  failed  to  provide 
for  an  apportioned  rent  There  is  one  point  upon  which  I  cannot  quite  agree  with 
my  Brother  Williams.  I  am  not  quite  satisfied  that  the  Apportionment  Act,  4  &  5 
W.  4,  e.  22,  does  not  apply  to  this  case.  The  2nd  section  enacts  that  all  rents,  &c., 
and  all  other  payments  of  every  de.seription,  shall  be  apportioned,  on  the  determina- 
tion of  the  interest  by  any  means  whatever.  I  must  confess  I  should  have  thought 
this  case  fell  within  those  very  general  words.  Littledale,  J., — whose  opinions,  even 
when  obiter,  arc  always  entitled  to  the  highest  respect, — says  in  Olders/iaw  v.  Holl, 
12  Ad.  &  E.  590,  4  P.  ^Sc  I).  .'507,  "I  doubt  if  the  statute  as  to  apportionment  applies 
in  an}-  ease  where  the  landlord  ceases  to  be  so  by  his  own  act," — implying,  as  it  seems 
to  me  that,  where  the  tenancy  is  put  an  end  to  by  the  act  of  the  tenant,  there  would 
be  a  right  of  apportioimient.  I  am,  therefore,  by  no  means  .satisfied  that  there  could 
be  no  apportionment  here.  There  is  but  one  more  remark  which  I  wish  to  make,  and 
that  [351]  is  with  reference  to  the  70001.  rent.  It  is  true,  the  payment  of  that  is  to 
depend  upon  and  be  measured  by  the  amount  of  the  profits.  If  the  profits  be  nil,  the 
lent  for  the  plant  is  to  be  nil  But,  nevertheless,  it  is  to  be  observed  that  this  is  a 
mining-lease,  and  leases  of  that  kind  of  property  necessarily  contain  very  stringent 
and  onerous  provisions  to  bind  the  tenant ;  and  therefore  it  is  more  necessary  that 
he  should  have  special  provisions  in  order  to  relieve  himself  from  the  burthen  of  an 
adventure  which  turns  out  profitless  to  him. 

On  these  grounds,  and  giving  to  the  considerations  which  have  been  presented  b}- 
my  Brother  Williams  all  the  weight  which  anything  that  falls  from  him  so  eminently 
deserves,  I  now  entertain  no  doubt  that  our  decision  ought  to  be  (substantially)  for 
the  defendants. 

The  formal  judgment  will  be  in  favour  of  the  plaintiff  for  the  rent  due  down  to 
the  expiration  of  the  six  months'  notice,  without  costs,  and  for  the  defendants  for 
the  costs. 

Judgment  accordingly. 

[352]     Pearson  v.  Goschen  and  Others.     June  23rd,  1864. 

[S.  C.  33  L.  J.  G.  P.  265;  10  L.  T.  758;  10  Jur.  N.  S.  903;  12  W.  R.  1116. 
Referred  to,  M'Lean  v.  Fleming,  1871,  L.  R.  2  H.  L.  (Sc.)  132.  Discussed,  Gray  v. 
Cair,  1871,  L.  R.  6  Q.  B.  529.] 

1.  M'C,  B.,  &  Co.  chartered  the  plaintiff's  ship  "Hooyland"  for  a  voyage  from 
Glasgow  to  Porto  Rico,  and  back  to  a  port  in  the  united  kingdom  with  a  full  and 
complete  cargo, — freight  to  be  paid  at  the  rate  of  41.  10s.  per  ton  on  the  homeward 
cargo,  as  follows,  viz.  3501.  by  four  months'  bills  on  London  on  the  sailing  of  the 
vessel  from  Glasgow,  and  the  balance  half  in  cash  and  half  by  bills  on  delivery  of 
the  homeward  cargo;  and  it  was  provided  that,  "for  the  secuiity  and  payment  of 
all  freight,  ilcad  freight,  and  demurrage  and  other  charges,  the  master  and  owners 
should  have  an  absolute  lien  and  charge  on  the  said  cargo  and  goods  laden  on 
board,"  and  that  "liiUis  of  Jading  .•should  be  signed  by  tlm  master  as  p-eseiited  to  hitn,  and 
at  any  rate  of  freight,  without  prejwlice  to  the  charterparty."  Arrived  at  Porto  Rico, 
the  ■'  Hooyland  "  received  from  the  agents  of  the  charterers,  L.,  C,  &  Co.,  498 
hogsheads  of  sugar,  for  which  the  master  signed  a  bill  of  lading  making  the  goods 
deliverable  to  M'C,  B.,  &  Co.,  or  their  assigns,  they  paving  freight  at  the  rate  of 
40s.  per  ton.— L.,  C,  &Co.,  having  received  notice  that  M'C,  B.,  &  Co.  had  stopped 
payment,  refused  to  ship  any  more  good.s,  and  demanded  a  return  of  the  498  hogs- 
heads already  shipped  or  a  fresh  charter.  The  master,  on  appeal  to  the  British 
vice-consul,  was  informed  that  by  the  Spanish  law  he  was  compellable  to  i-estore 
the  cargo  to  the  shippers  or  to  sign  a  fresh  charter  ;  and,  acting  under  this  advice, 
he  consented  to  sign  a  new  charter  for  the  whole  cargo  at  a  freight  of  30s.  per  ton. 
The  bills  of  ladi?ig  for  the  498  hogsheads  were  then  destroyed,  108  hogsheads  more 
put  on  board,  and  a  fresh  bill  of  lading  given  for  the  whole,  making  them  deliver- 
able to  the  defendants  or  their  assigns  on  payment  of  the  30s.  per  ton  freight,  one 
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half  in  cash  on  delivery,  the  remainder  by  four  months'  bills.  The  master  did  all 
this  under  protest.  The  ship  was  not  fully  loaded. — On  the  arrival  of  the 
"  Hooyland  "  in  London,  the  plaintiff  claimed  a  lien  upon  the  entire  cargo  for  the 
freight  mentioned  in  the  original  charterparty  : — Held,  that  the  498  hogsheads 
having  been  shipped  by  L.,  C,  &  Co.,  under  the  first  charterparty,  as  agents  and  on 
account  of  M'C,  B.,  &  Co.,  the  charterers,  and  the  master  having  no  authority  to 
alter  that  contract,  the  plaintiff'  was  entitled  to  the  full  amount  of  the  chai'ter 
freight  upon  these  :  but  that,  as  to  the  108  hogsheads  shipped  by  L.,  C,  &  Co., 
after  the  notice  of  the  failure  of  M'C,  B.,  &  Co.,  the  master,  acting  in  the  interest 
of  his  owner,  was  authorized  to  enter  into  the  new  contract,  and  consecjuently  the 
plaintiff  was  only  entitled  to  the  stipulated  rate  of  freight  (.SOs.  per  ton)  upon  them. 
— 2.  And  held,  that  the  plaintiff  could  not  claim,  as  "dead  freight,"  the  difference 
between  the  sum  he  would  be  entitled  to,  calculated  on  the  above  principle,  and 
the  sum  which  the  vessel  would  have  earned  if  a  full  cargo  had  been  put  on  board 
at  the  freight  originally  stipulated  for. 

This  was  an  action  brought  by  the  plaintiff  to  recover  from  the  defendants  the 
sum  of  12651.  16s.  5d.,  alleged  to  be  owing  for  freight  and  demurrage  of  the  plaintiff's 
ship  the  "  Hooyland." 

The  declaration  stated  that,  before  and  at  the  time  of  the  making  by  the  defen- 
dants of  the  promise  thereinafter  mentioned,  the  plaintiff  was  the  owner  of  a  certain 
ship  called  the  "  Hooyland,"  and  the  plaintiff  had  theretofore  chartered  the  said  ship 
to  certain  persons  carrying  on  business  under  the  firm  of  M'Cormick,  Ball,  &  Co.,  to 
load  a  cargo  at  Glasgow,  and  therewith  proceed  to  a  safe  port  in  Porto  Kico,  and 
there  deliver  the  said  cargo  ;  after  which  the  said  ship  was  again  to  be  made  ready, 
and  there,  or  at  any  other  safe  port  in  [353]  the  same  island,  load  from  the  said 
freighters  or  their  factors  a  full  awl  complete  ain/o  of  sugar  or  other  lawful  merchandise, 
and  return  therewith  to  a  port  of  discharge  in  the  united  kingdom,  as  provided  in  the 
charterparty,  and  deliver  the  same  to  the  said  freighters  or  their  assigns,  freight  for 
the  same  being  paid  at  and  aftei-  the  rate  and  in  the  manner  provided  by  the  said 
charterparty  ;  and  it  was  also  by  the  said  charterparty  agreed  that,  for  the  security 
and  payment  of  all  freight,  dead  freight,  and  demurrage  and  other  charges,  the  master 
and  owners  should  have  an  absolute  lien  and  charge  on  the  said  cargo  and  goods  laden 
on  board  :  That,  afterwards,  the  said  ship  sailed  from  Glasgow  aforesaid  under  the 
said  charterparty  with  a  certain  cargo,  and  delivered  the  same  at  a  certain  port  in 
Porto  Rico,  and  thence  proceeded  to  another  port  in  the  said  island  according  to  the 
said  charterparty,  and  there  loaded  from  the  factors  of  the  said  charterers  a  large 
quantity  of  sugar,  and,  being  so  loaded,  .sailed  and  proceeded  therewith  to  a  port  of 
discharge  in  the  united  kingdom,  and  was  there  ready  to  deliver  the  same  pursuant 
to  the  terms  of  the  said  charter,  and  upon  payment  to  the  plaintiff  of  the  freight  for 
the  same,  and  also  a  certain  sum  of  money  due  for  dead  freight  and  demurrage 
according  to  the  said  charter,  amounting  to  a  large  sum  of  money,  for  security  and 
payment  of  which  the  plaintiff  had  according  to  the  aforesaid  provisions  a  lien  on  the 
said  cai-go  ;  and  the  plaintiff  had  put  a  stop'on  the  said  goods  for  the  said  amount  of 
his  said'claim  :  That  thereupon  the  defendants,  claiming  to  be  entitled  to  have  the 
said  goods  delivered  to  them  as  the  consignees  thereof  upon  payment  of  a  much 
smaller  sum  of  monev  than  the  said  amount' claimed  by  the  plaintiff  as  due  to  him  as 
aforesaid,  and  disputing  the  right  of  the  plaintiff  to  have  a  lien  on  the  said  goods  as 
against  them  the  de-[354]-fendants  for  the  said  large  amount  of  money,  in  considera- 
tion of  the  plaintiff  delivering  the  said  goods  to  the  defendants,  the  defendants 
promised  and  undertook  to  pay  to  the  plaintiffs  such  further  sum  (if  any)  as  the 
plaintiffs  might  by  law  be  entitled  to  a  lien  for  on  the  said  goods  as  against  them  the 
defendants,  over  and  above  the  said  smaller  amount  admitted  by  the  defendants  to  be 
due  as  aforesaid  :  And  that  all  conditions  were  fulfilled  necessary  to  entitle  the  plaintifl 
to  be  paid  bv  the  defendants  a  large  sum  of  money  on  account  of  the  said  freight, 
dead  freight,"  and  demurrage,  according  to  the  said  promise  and  undertaking,  being 
a  sum  ove'r  and  above  the  said  smaller  amount :  yet  that  the  defendants  had  not  paid 

the  same.  i  ■     -a-  t 

There  was  also  a  count  for  monev  pavable  by  the  defendants  to  the  plamtitt  tor 
money  promised  and  agreed  to  be  paid  bv  the  defendants  to  the  plaintift  in  considera- 
tion of  the  plaintiff  delivering  to  the  defendants  out  of  a  certain  ship  of  the  plaintiH 
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certain  goods  then  cari-ied  in  tlie  said  ship,  iuwl  for  the  fieight  of  which  goods  the 
plaintiir  had  a  lion  thereon.     Claim,  30001. 

Tiie  defendants  pleaded,  — first,  as  to  the  first  count,  that  the  plaintiff'  had  not 
chartered  the  said  ship  upon  the  terms  alleged, — secondly,  to  the  fiz-st  count,  that  the 
stiid  ship  did  not  load  from  the  factors  of  the  said  charterers  any  sugar  as  in  the  said 
count  alleged, — thirdly',  to  the  same  count,  that  the  plaintiff'  was  not  by  law  entitled 
to  a  lien  on  the  said  goods  as  against  the  defendants  for  au}^  further  sum  beyond  the 
amount  for  which  the  plaintill' accepted  the  defendants' cheque  as  in  the  first  count 
alleged, — fourtlily  and  tifthly,  to  the  money  counts,  never  indebted,  and  payment. 
Issue  thereon. 

The  cause  came  on  for  trial  before  Erie,  C.  J.,  at  the  sittings  in  London  after 
Hilary  Term  last,  when  a  [355]  verdict  was  taken  by  consent  for  tlie  plaintill',  for 
the  amount  claimed,  subject  to  the  opinion  of  the  court  upon  the  following  case  : — 

1.  The  plaintiff'  is  a  shipowner  residing  and  carrying  on  business  at  (ilasgow  ;  and 
the  defendants  carry  on  business  as  merchants  in  London,  undei'  the  style  or  firm  of 
Friihling  &  Goschen. 

•2.  On  the  17th  of  October,  1862,  the  plaintiff  chartered  the  ship  "Hooyland"  to 
Messrs.  Charles  Thorburn  &  Co.  of  Glasgow,  foi-  a  voyage  for  the  round  from  Glasgow 
to  any  safe  port  at  Porto  Rico  and  thence  back  to  a  port  in  the  united  kingdom. 
According  to  the  terms  of  the  charterparty,  the  fi-eight  for  the  voyage  was  to  be  at 
the  rate  of  41.  10s.  per  ton  upon  the  homeward  cargo  delivered,  and  to  be  paid  as 
follows,  viz.  3501.  by  approval  bills  at  four  months' date,  payable  in  London,  on  sailing 
of  the  vessel  from  Glasgow,  and  the  balance,  one  half  in  cash  on  right  delivery  of  the 
homeward  cargo  at  port  of  discharge,  and  one  half  by  approved  bills  on  London  at 
four  months'  date  at  the  same  time.  The  disbursements  of  the  vessel  at  Porto  Kico 
were  to  be  paid  b\'  the  charterers'  agents,  in  full  of  which  1001.  was  to  be  deducted 
from  the  freight :  foity-tive  working  days  were  to  be  allowed  for  discharging  and 
loading  at  Porto  Kico  and  waiting  orders  at  Queenstown  or  Falmouth,  and  twenty-five 
working  days  for  loading  at  Glasgow,  to  commence  on  the  27th  of  October  then 
current,  and  ten  days  on  demurrage  over  and  above  the  said  laying  days,  at  61.  per 
day,  to  be  paid  day  by  day  as  the  same  .should  become  due  :  And  it  was  agreed  that, 
foi'  secui'ity  and  payment  of  all  freight,  dead-freight,  demurrage,  and  other  charges, 
the  master  and  owners  wcvt:  to  have  an  absolute  lien  and  charge  on  the  said  cargo  or 
goods  laden  on  boaifl  :  Bills  of  lading  to  be  signed  by  the  master  as  presented  to  him, 
and  at  [356]  any  rate  of  freight,  without  prejudice  to  the  charterparty. 

3.  This  charter  was  made  by  Messrs.  Thorburn  &  Co.  as  agents  for  Messrs. 
M'Cormick,  ikll,  &  Co.,  of  Porto  Rico. 

4.  The  "  Hooyland  "  received  her  outward  cargo  at  Glasgow,  and,  on  the  1st  of 
December,  1862,  set  sail  for  the  port  of  Arecibo  in  Porto  Rico,  having  been  kept  on 
demurrage  at  Glasgow  five  days,  which  at  61.  pei'  day  would  amount  to  301. 

5.  The  "Hooyland"  arrived  at  Arecibo  on  Saturday,  the  10th  of  January,  1863; 
and,  after  some  delay  in  unloading,  owing  to  bad  weather,  the  discharge  of  the  cargo 
was  completed  at  another  port  called  San  Juan  on  the  13th  of  Mai'ch. 

6.  At  San  Juan,  the  captain  of  the  "Hooyland  "  was  directed  by  the  charterers  to 
proceed  to  the  port  of  Ponce,  another  port  in  Porto  Rico,  for  his  homeward  cargo, 
and  to  addiess  himself  there  to  the  charteiers'  agents,  Messrs.  Lohse,  Cortada,  &  Co., 
who  would  ship  the  homeward  cargo. 

7.  'I'he  captain  proceeded  accordingly  to  Ponce  ;  at  which  place  he  arrived  on  the 
23rd  of  March,  and  at  once  reported  himself  to  Messrs.  Lohse,  Cortada,  &  Co., 
according  to  his  instructions  from  the  charterers  ;  and  he  put  into  their  hands  a  copy 
of  his  charter,  which  they  read.  He  also  inquired  of  them  how  soon  the  homeward 
cargo  would  be  ready,  and  they  leplied  that  the  cargo  was  then  ready. 

8.  As  soon  as  the  discharge  of  the  ballast  then  in  the  vessel  was  completed,  the 
shipment  of  the  homeward  cargo  was  commenced.  Four  hundred  and  ninety-eight 
hogsheads  aiul  forty-nine  barrels  of  sugar  marked  M.  C.  B.,  were  loaded  on  board,  and 
a^  bill  of  lading  for  the  same  signed  and  delivered  by  the  captain  to  Messrs.  Lohse, 
Cortada,  &  Co.,  at  a  freight  of  2s.  per  cwt.  payable  on  delivery  in  the  united  kingdom. 

[357]  9.  The  further  shipment  of  cargo  then  ceased  ;  and,  after  a  delay  of  some 
days,  during  which  the  captain  was  applying  for  the  remainder  of  the  cargo,  Messrs. 
Lohse,  Cortada,  &  Co.,  informed  him  that  Messrs.  M'Cormick,  Ball,  &  Co.,  had  sus- 
pended payment,  and  that  they  could  not  ship  any  more  cargo  on  account  of  their 


17  C.  B.  (N  .S.)  358.  PEARSON     P.   GOSCHEN  145 

failure  ;  and  they  also  required  him  to  discharge  and  return  to  themselves  the  cargo 
already  shipped,  and  for  which  he  had  signed  a  bill  of  lading  as  above  stated. 

10.  The  captain  refused  to  discharge  or  return  any  part  of  the  cargo  which  he  had 
received  on  board.  Messrs.  Lohse,  Cortada,  &  Co.  thereupon  told  him  that  he  would 
be  compelled  to  discharge  his  cargo  or  sign  another  charter.  They  then  again  required 
him  either  to  sign  a  new  charter  with  them,  or  to  dischai-ge  the  cargo,  and  threatened 
in  the  event  of  his  refusal  to  compel  him  to  do  so. 

11.  At  this  stage  of  the  proceedings,  the  captain  attended  with  one  of  the  firm 
of  Lohse,  Cortada,  &  Co.,  before  the  British  vice-consul,  in  order  to  obtain  his  opinion  ; 
who  told  him  that  by  the  Spanish  law  he  would  be  obliged  to  sign  a  new  charter  or 
to  discharge  his  cargo,  and  advised  him  to  sign  a  fresh  charter. 

12.  The  captain  had  in  the  meantime  written,  at  the  request  of  Loh.se,  Cortada, 
&  Co.,  to  M'Cormick,  Ball,  &  Co.,  stating  what  had  taken  place,  and  received  from 
them  the  following  reply  : — 

"  Arecibo,  P.  E.,  April  10th,  1863. 

"  Sir, — We  regret  to  be  compelled  to  inform  you  that  we  have  declared  our  suspen- 
sion of  payments,  and  are  in  consequence  unable  to  provide  you  with  your  return 
cargo  of  produce  or  assume  any  further  responsibility  in  the  matter.  You  are  there- 
fore at  liberty  to  act  as  you  please,  and  consider  most  to  the  benefit  of  your  owner's 
interest.  AVe  hope,  however,  [358]  you  will  be  able  to  effect  some  arrangement  in 
Ponce,  which  may  diminish  as  much  as  possible  the  very  heavy  loss  which  will  unfor- 
tunately fall  upon  our  friends  concerned  in  this  affair.  In  doing  this,  we  feel 
assured  that  you  will  meet  with  the  best  advice  and  every  assistance  from  Messrs. 
Lohse,  Cortada,  &  Co.  "  M'Cormick,  Ball,  &  Co." 

13.  Thereupon  the  captain,  after  protesting  against  the  proceedings  of  Messrs. 
Lohse,  Cortada,  &  Co.,  entered  into  a  new  charterparty  with  them,  by  which  the 
"  Hooyland  "  was  chartered  for  a  voyage  from  Ponce  to  Queensland  or  Falmouth  for 
orders,  to  a  port  of  discharge  in  the  united  kingdom,  at  a  freight  of  30s.  per  ton. 

14.  All  the  parts  of  the  bill  of  lading  signed  under  the  first  charter  were  destroyed 
by  Messrs.  Lohse,  Cortada,  &  Co. 

1.5.  Messrs.  Lohse,  Cortada,  &  Co.  then  proceeded  with  the  loading,  and  shipped 
a  further  quantity  of  sugar,  viz.  one  hundred  and  eight  hogsheads  and  eight  barrels, 
making  the  whole  amount  six  hundred  and  six  hogsheads  and  fifty-seven  barrels. 
The  loading  was  finally  completed  on  the  21st  of  April,  1863,  and  a  bill  of  lading 
signed  foi'  the  whole  quantity,  at  30s.  per  ton,  payable  on  delivery  in  London. 

16.  On  the  22nd  of  April,  1863,  the  captain  addressed  the  following  letter  to  the 
plaintiff : — 

"  Barque  '  Hooyland,'  Ponce,  Porto  Rico, 
"  Adam  Pearson,  Esq.  "  22nd  April,  1863. 

"  Sir,— I  am  sorry  to  inform  you  that,  after  all  the  delay  and  trouble  we  have  had 
in  this  Island,  that  M'Cormick,"  Ball,  &  Co.,  have  stopped  payment.  I  got  notice 
from  the  agents  here  that  they  were  unable  to  provide  a  homeward  cargo  for  the 
'  Hooyland.'  I  [359]  having  on  board  at  the  time  four  hundred  and  ninety-eight  hogs- 
heads' and  forty-nine  barrels  of  sugar  shipped  by  Messrs.  Lohse,  Cortada,  &  Co.,  of 
this  port,  as  soon  as  they  get  notice  of  M'Cormick,  Ball,  &  Co.'s  failure,  they  claimed 
the  cargo,  and  wanted  me  to  dischai-ge  it  or  sign  a  fresh  charter.  I  refused  to  do 
either.  I  went  to  the  British  consul,  and  he  told  me  I  would  be  obliged  to  discharge 
the  cargo  or  comply  with  their  request.  I  would  do  nothing  until  I  heard  from 
M'Cormick.  An  express  was  sent  to  Arecibo,  which  took  six  days  to  go  there  and 
back.  The  letter  I  inclose  ;  so,  what  could  I  do  rather  than  discharge  the  cargo  ^  I 
noted  a  protest  against  the  charterers  for  non-peiformance  of  the  agreement,  and  had 
to  accept  a  charter  at  11.  10s.  per  ton,  to  call  at  Falmouth  for  orders. 

"  We  are  now  loaded,  and  will  sail  to-morrow  morning.  We  have  on  board  six 
hundred  and  six  hogsheads  and  fifty-seven  barrels  :  we  could  have  stowed  about  one 
hundied  more  barrels,  but  they  had  no  more  to  give  me.  We  ha\-e  to  pay  all  our 
expenses  hei'e,  di-ogherage  of  this  cargo,  and  port-charges.  I  had  to  Iniy  some  beef 
and  bread  here.     I  was  afraid  of  being  short  on  the  passage. 

"John  M'Allky." 
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17.  With  the  iihove  cargo,  the  ship  was  not  fully  loaded:  there  being  space  for 
not  less  than  one  hundred  bairels  of  sugar  in  addition  :  and  there  was  a  deticiency 
of  ninety-three  hariels  upon  the  quantity  guaranteed  to  be  shippefl  by  the  oiiginal 
charterp'arty  ;  the  freight  of  which,  at  the  rate  of  41.  10s.  per  ton,  would  have  been 
351.  13s.  ,Sd. 

18.  The  ship  was  detained  at  Porto  Rico  in  discharging  her  outward  cargo  and 
loading  her  homeward  cargo  eight  days  beyond  the  time  allowed  by  the  original 
charterparty,  which  at  61.  per  day  makes  a  claim  of  481.  for  demurrage  there. 

[360]  III.  Previously  to  the  suspension  of  M'Cormick,  Ball,  >fe  Co.,  as  above  men- 
tioned, tliL'y  had  expended  1401.,  according  to  the  following  account: — 

"  Port  charges  and   ordinary   disbursements   of  the  ship   at 
Aquadilla,  San  Juan,  and  Arecibo,  up  to  the  •24th  of  March, 
1862,  !t492.  50         .....  .       £100     0     0 

Cash  to  captain,  about  ....      §103 

Provisions       ......  64 

Fine  on  account  of  error  in  manifest  .  .  .  '26 


Up  to  the  24th  of  March         .  .       $195    =     40     0     0 " 

The  above  sums  were  paid  by  Messrs.  M'Cormick,  Ball,  &  Co.,  who  signed  at  foot 
of  the  accounts  an  order  of  transfer  to  Messrs.  Lohse,  Cortada,  &  Co.,  in  the  following 
terms, — 

"  Pay  to  Messrs.  Lohse,  Cortada,  &  Co.,  value  in  account. 

"  M'Cormick,  Ball,  &  Co.,  Arecibo. 
"March  24,  1863." 

The  captain  subsequently,  at  Ponce,  on  the  loth  of  .\pril,  1863,  certified  these 
accounts  as  correct,  and  to  be  deducted  from  his  homeward  freight. 

20.  Messrs.  Lohse,  Cortada,  &  Co.,  after  the  ship airived  at  Ponce,  paid  the  follow- 
ing sums : — 

"  For  lighterage  and  loading  the  whole  of  the  sugar  .  about  501. 
For  ship's  disbursements  ....  about  261. 
Cash  to  captain,  and  provisions  .  .  .     about  301. — £111    19  0." 

To  this  they  added  the  two  first-mentioned  accounts  transferred  to  them  as  above 
stated,  and  took  the  captain's  receipt  foi'  the  whole  2511.  19s.  referred  to  in  the  ne.xt 
paragraph  of  the  ca.se. 

21.  On  the  back  of  the  bill  of  lading  finally  signed  by  the  captain  as  above  men- 
tioned, he  was  required  to  sign  and  did  sign  the  following  receipt, — 

"  Received  from  Messrs.  Lohse,  Cortada,  &  Co.,  on  account  of  the  within  freight, 
the  sum  of  2511.  19s.  sterling;  and  furthermore  declare  that  my  vessel  is  dispatched 
within  the  time  agreed,  and  that  I  have  [361]  no  claim  whatever  for  demurrage,  dead 
freiijht,  &c.  "  John  M'Allev. 

"Ponce,  22nd  April,  1863." 

22.  The  ship  sailed  on  her  homeward  voyage  on  the  22nd  of  .\pril,  1863,  and 
called  in  due  cour.se  for  orders  at  Falmouth,  where  she  was  detained  one  day  on 
demurrage,  waiting  for  orders.  The  captain  then,  having  received  orders  from  the 
defendants,  proceeded  to  London  as  his  port  of  discharge,  where  he  arrived  on  the 
6th  of  May,  1863. 

23.  At  this  time,  the  plaintiff  had  received  the  sum  of  3501.  payable  on  the  sailing 
of  the  vessel  from  Glasgow  according  to  the  provisions  of  the  original  charter-party. 

24.  The  freight  upon  the  498  hogsheads  and  49  barrels  shipped  in  the  first  instance 
at  Ponce,  and  for  which  the  bill  of  lading  afterwards  destroyed  was  given,  would  amount 
at  the  rate  of  freight  in  that  bill  of  lading  to  the  sum  of  5201.  Is.  6d.  ;  and  the 
freight  for  the  resiilue  of  the  cargo  afterwards  shipped,  at  the  rate  of  the  original 
charterixirty,  namely  at  41.  10s.  per  ton,  would  amount  to  the  sum  of  2351.  6s.  3d., 
and  at  the  rate  of  40s.  would  amount  to  the  sum  of  1121.  lis.  8d.,  and  at  the  rate 
inserted  in  the  bill  of  lading  for  the  same,  namely  30s.  to  the  sum  of  841.  8s.  9d. 
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25.  The.  freight  for  the  whole  cargo  shipped,  namely  the  606  hogsheads  and  57 
barrels,  at  the  rate  of  freight  mentioned  in  the  first  charter,  would  amount  to 
142.31.  18s.  7d.  ;  and,  at  the  rate  of  freight  mentioned  in  the  second  charter  and  in 
the  bills  of  lading  held  by  the  defendants,  would  amount  to  the  sum  of  4741.  9s.  lOd. 

26.  The  above  cargo  was  consigned  by  Messrs.  Lohse,  Cortada,  &  Co.,  to  the 
defendants  as  their  agents  for  the  sale  of  the  same  on  their  account ;  and  they  forwarded 
the  bills  of  lading  to  the  defendants  for  that  purpose. 

[362]  27.  The  defendants  were  holders  of  the  bills  of  lading  as  agents  for  Messrs. 
Lohse,  Cortada,  &  Co.,  and  for  the  above  purpose,  when  the  plaintiff,  having  received 
intelligence  of  the  above  circumstances,  and  before  the  arrival  of  the  cargo,  caused  the 
following  letter  to  be  sent  to  the  defendants  : — 

"Messrs.  Friihling  &  Goschen.  "London,  16  May,  186.3. 

"Gentlemen, — Being  advised  that  the  cargo  of  the  barque  '  Hooyland,'  from  Porto 
Eico,  is  consigned  to  you,  we  hereby  give  you  notice  that  we  hold  a  lien  upon  the  same 
for  amount  of  freight,  dead-freight,  and  demurrage,  in  terms  of  charterparty  made  in 
Glasgow  the  22nd  October,  1862,  between  the  owner  of  the  said  vessel  and  the  agents 
of  Messrs.  M'Cormick,  Ball,  &  Co.,  of  Porto  Rico  ;  and  further  give  you  notice  not  to 
part  with  said  cargo  until  same  is  released  from  the  claim  now  made  by  us  above. 

"  Spyer  &  Haywood,  agents  for  the  owner 
of  the  barque  '  Hooyland.'  " 

28.  The  cargo  was  afterwards  landed  into  the  docks,  and  a  stop  put  upon  the  same 
by  the_plaintilf  for  his  claim  on  account  of  freight  and  demurrage. 

29.  The  defendants  were  willing  to  pay  the  amount  of  the  freight  according  to 
the  bill  of  lading  held  by  them,  less  the  above-mentioned  sum  of  2571.  19s.,  which 
appeared  by  the  indorsement  at  the  back  of  the  bill  of  lading  to  have  been  paid  on 
account  of  the  freight,  amounting  with  such  deductions  to  2251.:  and  they  have  since 
paid  this  amount  into  court,  and  no  question  arises  upon  it.  The  plaintiff,  however, 
refused  to  give  up  the  cargo  upon  the  payment  of  such  sum. 

.30.  The  defendants  wrote  to  the  plaintiff  the  following  proposition  : — • 

[363]  "London,  4th  Nov.  1863. 
"If  you  will  be  good  enough  to  withdraw  your  stop  on  the  cargo  per  'Hooyland,' 
we  undertake  to  hold  ourselves  responsible  to  you  for  your  claim,  in  the  event  of 
your  being  able  to  establish  your  lien  on  the  cargo  for  the  freight  and  demurrage 
due  under  the  original  charterparty' ;  and  any  proceedings  at  law  or  equity  which 
would  be  competent  to  you  while  the  sugars  were  on  ship-board  or  under  stop  shall 
be  equally  competent  against  us.  We  are,  of  course,  ready  to  pay  the  30s.  freight 
under  the  new  charterparty." 

31.  The  plaintiff  acceded  to  this  production,  and  the  stop  was  accordingly  with- 
drawn, and  the  cargo  delivered  to  the  defendants. 

32.  It  was  agreed  that  the  court  should  draw  such  inferences  of  fact  as  a  jury 
might  draw. 

The  questions  for  the  opinion  of  the  court  were, — First,  whether  the  plaintiff  was 
entitled  to  recover  against  the  defendants  any  further  sum  of  money  than  the  said 
sum  of  2251.  paid  into  court : — secondly,  if  so,  which  of  the  above-mentioned  sums  of 
money  the  plaintiff"  was  entitled  to  reco\er  beyond  the  said  sum  of  2251. 

It  the  court  should  answer  the  first  question  in  the  negative,  judgment  was  to  be 
entered  for  the  defendants  ;  but,  if  in  the  affirmative,  then  judgment  was  to  be  entered 
for  the  plaintiff' for  such  sum  as  the  court  should  find,  in  answer  to  the  second  question, 
the  plaintiff  was  entitled  to  over  and  above  the  said  sum  of  2251. 

Watkin  Williams  (with  whom  was  Lush,  Q.  C.,)  for  the  plaintiff(n).    The  facts  are 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  :— 

"  1.  That  the  captain  had  no  authoi'ity  to  substitute  a  fresh  charterparty  and  bills 
of  lading,  and  that  the  freight,  &c.,  is  "to  be  calculated  according  to  the  original 
charterpartv  and  bills  of  lading  : 

"  2.  That,  so  far  as  relates  to  the  cargo  shipped  before  the  failure  of  M'Cormick, 
Ball,  &  Co.,  the  freight  is  according  to  the  bills  of  lading  signed  for  that  cargo  : 

"  3.  That,  if  the  plaintiff  is  bound  by  the  second  charterparty,  the  defendants 
cannot  claim  the  benefit  of  any  advances  made  under  the  first  charterparty." 
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shortly  tbese,— The  [364]  phiiiitiff  chartered  the  "  Hooyland  "  to  M'Cormick  &  Co.,  of 
Porto  Rico,  for  a  voyage  from  Glasgow  to  Poito  Kicoand  back  to  England,  at  a  freight 
of  41.  10s.  per  ton  on  the  homeward  canjo  (no  freight  being  payal)le  for  the  voyage  out), 
the  freight  to  be  paid  3501.  by  a  four  months'  bill  on  London  on  the  sailing  of  the 
vessel  from  (Jhusgow,  and  the"  balance  on  delivery  of  the  homeward  cargo  at  the  port 
of  discharge,  one  half  in  cash,  the  other  half  by  approved  bills  on  London  at  four 
months'  date  .  and  it  was  agreed  that  the  master  should  sign  bills  of  lading  at  any 
rate  of  fieight,  without  prejudice  to  the  charteiparty.  Arrived  at  Arecibo,  the  captain 
was  directed  by  the  charterers  to  proceed  to  Ponce,  there  to  receive  his  homeward 
cargo  from  Lohse,  Cortada,  <t  Co.,  their  agents.  At  Ponce  the  captain  received  from 
Lohse,  Cortada,  iV  Co.  498  hogsheads  and  49  barrels  of  sugar  (about  four  Kfths  of  a 
full  cargo),  for  which  he  signed  bills  of  lading  at  40s.  per  ton,  payable  on  deli\ery 
in  London.  The  charterers,  M'Cormick,  Ball,  &  Co.,  having  stopped  payment, 
Lohse,  Cortada,  .V;  Co.,  not  only  refused  to  ship  any  more  cargo,  but  demanded 
the  unshipment  of  that  already  on  board  :  and  ultimately  the  captain,  acting  under 
a  species  of  duress,  consented  to  sign  a  fresh  charterparty  to  Lohse,  Corfcida, 
it  Co.,  and  at  the  same  time,  cancelling  the  former  bill  of  lading,  to  give  them 
a  new  bill  of  lading  making  the  whole  cargo  deliverable  to  their  assigns,  the 
now  defendants,  on  payment  of  freight  at  30s.  per  ton.  On  the  arrival  of  the  ship 
[365]  in  London,  the  plaintiff  claimed  the  entire  chartered  freight;  and  the  defandants 
offered  to  pay  the  freight  stipulated  for  by  the  bills  of  lading  which  they  held.  The 
defendants  also  claimed  a  right  to  deduct  2511.  19s.  in  respect  of  advances  and  dis- 
bursements before  and  after  the  second  charterparty  was  signed.  This  they  clearly 
are  not  entitled  to.  [Williams,  J.  How  would  the  matter  stand  if  you  succeeded 
in  establishing  that  the  plaintiff  is  entitled  to  the  fi-eight  under  the  original  charter- 
party  to  the  e.xtent  of  the  sugars  put  on  board  before  the  notice  of  M'Cormick,  Ball, 
&  Co.'s  insolvency  ?]  The  plaintiff  claims  41  lOs.  per  ton  upon  these,  or,  failing  that, 
40s.  per  ton,  and  30s.  per  ton  for  the  sugars  subsequently  shipped  by  Lohse,  Cortada, 
&  Co.  on  their  own  account.  As  to  the  original  freight,  the  charterers  were  clearly 
liable  :  for  their  convenience,  the  charterparty  contains  a  stipulation  that  the  master 
may  sign  bills  of  lading  at  any  rate  or  freight,  but  without  prejudice  to  the  charter- 
paity.  The  result  is  that,  unless  the  bills  of  lading  are  in  the  hands  of  a  bona  fide 
holder  for  value,  that  provision  has  no  operation  at  all.  So  long  as  they  remain  in 
the  hands  of  the  charterers  or  their  agents,  the  original  contract  remains  unaffected. 
That  is  precisely  the  position  of  things  here.  The  authorities  upon  this  subject  are 
clear:  see  Kirchncr  v.  Fmiis,  12  Moore's  P.  C.  361  ;  i'<hand  v.  Sandrrson,  4  Hurlst.  & 
N.  381.  [Willes,  J.  To  which  you  may  add  a  case  in  this  court  of  Kern  v.  Dcnlande.% 
10  C.  H.  (N.  8.)  205  (a).  Here,  the  bill' of  lading  was  held  by  persons  [366]  who  had 
notice  of  the  terms  of  the  charterparty.  AVilliams,  J.  The  plaintiff'  will  be  content 
to  take  41.  10s.  per  ton  in  respect  of  the  sugars  first  put  on  board,  and  30s.  per  ton  for 
the  rest  ?]     Yes. 

Sir  George  Honyman  (with  whom  was  F.  M.  White),  for  the  defendants.  The 
plaintiff  is  only  entitled,  as  against  these  defendants,  to  the  freight  mentioned  in  the 
bill  of  lading  given  by  the  master  to  Lohse,  Cortada,  &  Co.,  viz.  30s.  per  ton.  The 
oiiginal  charterparty  remains  uncancelled.  Upon  the  fact  of  M'Cormick,  Ball,  &  Co  's 
failure  becoming  known,  Lohse,  Cortada,  &  Co.  claimed  to  exercise  the  right  which  the 
Spanish  law  gives  to  an  unpaid  vendor  to  stop  in  transitu  the  goods  which  had  already 
been  shipped.  The  captain,  doing  the  best  for  the  interests  of  his  owner,  in  order  to 
avoid  the  unloading  of  the  cargo,  consented  to  enter  into  a  fresh  bargain  with  Lohse, 

(a)  By  a  charterparty  which  was  negotiated  by  A.  as  agent  of  B.,  the  charterer 
(B.)  engaged  to  pay  a  lump-freight  of  7351.  for  a  voyage  to  the  coast  of  Africa  and 
back  to  London,  payable  in  cash  on  correct  delivery  of  the  return  cargo :  and  the 
charterparty  contained  the  following  clauses, — "The  master  to  sign  bills  of  lading  at 
any  rate  of  freight,  without  prejudice  to  this  charter."  B.,  the  charterer,  shipped 
certain  oil  on  his  own  account  for  London,  for  which  the  master  signed  a  bill  of  lading 
making  the  oil  deliverable  to  A.  or  assigns,  "  he  or  they  paying  freight  for  the  said 
goods  as  usual."  This  bill  of  lading  B.  indorsed  to  A.  in  part  payment  of  advances 
made  by  him  on  the  purchase  of  the  outward  cargo.  It  was  held  that,  A.  having 
notice  of  the  terms  of  the  charterparty,  the  owner  was  entitled  to  a  lien  on  the  oil  for 
the  entire  charter  freight. 
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Cortada,  &  Co.  [AVilles,  J.  The  case  does  not  state  that  the  Spanish  law  gave  the 
shippers  the  right  to  demand  the  re-deliveiy  of  the  498  hogsheads  and  49  barrels  ;  and 
it  is  in  the  highest  degree  improbable  that  it  should  do  so.  Williams,  J.  The  con- 
tract was  made  in  England,  and  was  to  be  performed  in  England.]  Not  the  contract 
with  Lohse,  Cortada,  &  Co.  for  the  shipment  of  the  sugar  at  Ponce.  A  sale  of  goods 
by  a  Spanish  merchant  in  a  Spanish  port  must  be  subject  to  the  Spanish  law. 
[Williams,  J.  There  [367]  is  nothing  upon  the  face  of  the  special  case  to  shew  that 
the  sugars  shipped  weie  sold  by  Lohse,  Cortada,  it  Co.  to  M'Cormick,  Ball,  &  Co. 
On  the  contrary,  they  appear  to  have  been  shipped  by  them  as  agents  for  the 
charterers.]  The  right  to  demand  re-delivery  of  goods  was  recently  discussed  in  this 
court  in  Blasco  v.  Fletcher,  3  C.  B.  (N.  S.)  147.  [Willes,  J.,  referred  to  C'ni-Hiu/v.  Long, 
1  Bos.  &  P.  634.]  The  I'ight  of  an  unpaid  vendor  to  stop  goods  in  transitu  is  superior 
to  the  lien  of  the  carrier :  Oppenheim  v.  PiUssell,  3  Bos.  &  P.  42 ;  Smith  v.  Goss, 
1  Campb.  282  ;  Blackburn  on  the  Contract  of  Sale,  262.  [Willes,  J.  In  Ojipenheimv. 
Ihi^sell,  the  claim  of  lien  was  for  the  carrier's  general  balance  :  and  in  Smith  v.  Goss, 
the  question  did  not  arise  between  the  vendor  and  the  carrier.]  In  Tlimnpson  v.  Small, 
1  C.  B.  328,  a  ship  was  chartered  for  a  voyage  from  London  to  Sydney,  the  charterer  to 
have  the  entire  use  of  the  ship,  and  to  pay  the  owner  16001.  in  Loudon  in  two  months. 
The  ship  cleared  at  the  Custom  House.  The  charterer  bought  of  the  plaintift'  goods 
to  be  paid  for  before  the  ship  left  London  ;  and  the  plaintifi'  delivered  the  goods  on 
board,  and  took  the  mate's  receipt  for  them.  Before  the  ship  was  ready  to  sail,  the 
charterer  was  unable  to  pay  for  the  goods  (though  not  bankrupt  nor  taking  the  benefit 
of  the  Insolvent  Debtors  Act),  and  the  plaintiff  thereupon  gave  notice  to  the  captain 
to  re-deliver  them,  and,  on  bis  refusal,  made  an  arrangement  with  the  charterer,  and 
again  applied  to  the  captain  in  the  charterer's  name  for  the  re-delivery,  offering  to  pay 
.ill  reasonable  charges.  The  captain  having  refused  to  re-deliver,  it  was  held  that  the 
ship-owner  had  no  lien  upon  the  goods,  but  that  the  charterer  had  a  right,  as  between 
himself  and  the  ship-owner,  to  take  the  goods  out  of  the  ship,  at  all  events  until  the 
stipulated  sum  had  become  due,  and  that  the  captain  was  therefore  liable  [368]  in 
trover.  [Willes,  J.  That  was  a  very  peculiar  case.  There  the  freight  was  a  lump 
sum  payable  two  months  after  the  sailing  of  the  vessel.  It  could  not  create  a  lien,  at 
all  events  until  the  freight  became  due.  Now  it  is  doubted  whether  it  would  even 
when  due.  This  court  on  one  occasion  treated  such  a  stipulated  sum  as  freight  (a). 
But  the  true  key  to  the  decision  in  Tlmiiipsmi  v.  Small  is  given  in  Kirchner  v.  Venus, 
12  Moore's  P.  C.  361.  Where  parties,  instead  of  trusting  to  the  general  rule  of  law 
with  respect  to  freight,  make  a  special  contract  for  a  payment  which  is  not  freight,  it 
must  depend  upon  the  terms  of  that  contract  whether  a  lien  does  or  does  not  exist. 
When  the  contract  made  gives  no  lien,  a  court  of  law  will  not  supply  one  by  implica- 
tion.] The  shippers  of  the  sugar  might  have  refused  to  put  it  on  board  if  they  had 
known  of  the  stoppage  of  M'Cormick,  Bail,  &  Co.  They  insisting  upon  having  it 
unshipped  when  they  did  receive  intelligence  of  the  event,  the  master  goes  to  the 
British  vice-consul ;  and,  being  advised  that  he  may  be  compelled  to  comply  with  that 
demand,  acting  as  a  free  agent,  he  elected  to  adopt  the  course  which  he  deemed  best 
for  the  interest  of  his  owner,  and  entered  into  a  new  contract  with  the  shippers  under 
which  he  engaged  to  bring  the  sugars  home  at  a  fi-eight  of  30s.  per  ton.  What  passed 
at  Ponce  was  exactly  the  same  as  if  the  goods  had  been  landed,  and  re-shipped  under 
the  new  charter  and"  bill  of  lading.  At  all  events,  the  plaintiff  had  no  right  to  detain 
these  sugars  for  more  than  the  original  bill  of  lading  freight,  viz.  40s.  per  ton.  They 
were  shipped  upon  the  faith  of  a  ctause  in  the  charterparty  imppwering  the  master  to 
sign  bills  of  lading  at  any  rate  of  freight.  [Williams,  J.  Lohse,  Cortada,  &  Co. 
were  aware  of  the  existence  of  the  charterparty  by  which  the  ownei'  was  entitled  to 
[369]  freight  at  41.  10s.  per  ton.]  True  :  but  they  were  also  awaie  of  the  power 
reserved  to  the  master  to  sign  bills  of  lading  at  a  lower  rate.  In  Foster  v.  Colby 
3  Hurlst.  &  N.  705,  S.  &  W.  chartered  a  ship  from  Liverpool  to  Calcutta  and  home 
for  the  sura  of  70001.,  "the  freight  to  be  paid  12.501.  on  the  vessel  clearing  from 
Liverpool,  and  lOOOl.  on  delivery  of  the  outward  cargo  at  Calcutta,  the  remainder  in 
cash  two  months  from  the  vessel's  report  inwards,  and  after  right  delivery  of  the 
cargo,  &c.  ;  the  master  to  sign  bills  of  lading  at  any  rate  of  freight  requii-etl,  without 
prejudice  to  this  charterparty  :  the  owners  of  the  ship  to  have  an  absolute  lien  on  the 

(a)  GleiManes  v.  Allen,  12  C.  B.  202(1). 
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cargo  for  all  fieight,  dead  freight,  and  demurrage."  There  were  provisions  for  pay- 
ment of  the  fieight  in  cash  on  delivery  of  the  cargo,  if  the  cargo  was  delivered  abroad. 
S.  &C.,  who  weie  the  chaiterers' agents  at  Calcutta,  having  made  advances  to  disburse 
the  vessel,  shipped  a  quantity  of  linseed,  for  which  the  captain  signed  bills  of  lading 
delivei-able  to  their  order  or  assigns  on  payment  of  freight  at  5s.  per  ton,  the  cinrent 
rate  being  51.  10s.  Against  this  shii)nient,  S.  &  C.  drew  a  bill  of  exchange,  and 
indorsed  and  delivered  it,  togethei-  with  the  bill  of  lading,  for  value.  It  was  held 
that,  a.ssnmiiig  the  cliarterparty  to  have  created  a  lien  for  the  charterparty  freight 
against  the  charterens,  a  bona  tide  indorsee  of  the  bill  of  lading,  without  notice  of  the 
charterparty,  was  entitled  to  the  linseed  on  payment  of  the  bill  of  lading  freight. 
"If"  said  Pollock,  C.  B.,  "a  shipowner  so  conducts  his  business  as  to  permit  the 
master  to  sign  bills  of  lading  at  a  lower  freight  than  that  payable  by  the  charterparty, 
in  conse(|Lience  of  which  parties  are  induced  to  make  advances  on  such  bills  of  lading, 
the  ship-ownei'  is  bound.  It  is  said  that,  from  the  small  amount  of  freight  mentioned 
in  the  bill  of  lading,  the  indorsee  must  have  had  notice  that  [370]  the  sum  named  was 
not  the  true  freight  for  the  goods,  that  suspicions  should  have  been  excited,  and  that 
it  ought  to  have  been  assumed  that  the  parties  did  not  mean  what  they  said.  But, 
in  a  court  of  law,  we  must  presume  that  persons  who  sign  mercantile  documents 
mean  what  they  say."  And  Braunvell,  B.,  .says:  "The  bank," — the  consignees  of  the 
bill  of  lading, — "claims  to  be  owner  of  the  goods,  and  by  the  bill  of  lading  it  appeai-s 
that  the  owner  is  to  have  them  on  payment  of  os.  per  ton.  It  is  a  monstrous  pro- 
position that,  when  a  person  purchases  goods  upon  the  faith  of  a  document  shewing 
that  he  is  entitled  to  the  possession  of  them  on  payment  of  a  particular  sum,  the 
party  who  signed  that  document  may  say  '  I  did  not  mean  what  I  wrote,  but  I  am 
entitled  to  something  more  '  But  no  one  is  bound  to  suppose  the  other  means  some- 
thing contrarj^  to  what  he  has  said."  And  in  Shand  v.  Sanderson,  4  Hurlst.  &  N.  381, 
the  like  doctiine  was  laid  down.  [Williams,  J.  In  those  cases  the  question  arose 
between  the  ship-owner  and  an  assignee  for  value.  Different  considerations  arise  as 
between  the  ship-owner  and  the  chartei'ers.]  As  to  the  sugars  subsequently  shipped, 
there  can  be  no  question  but  that  the  defendants  were  entitled  to  have  them  on 
payment  of  the  bill  of  lading  freight.  [Williams,  J.  As  to  that  we  are  with  you.] 
The  tlefendants  are  also  entitled  to  deduct  the  disbursements  and  expenses  mentioned 
in  the  case. 

Williams,  in  reply,  concederl  that  the  108  hogsheads  and  S  barrels  were  deliverable 
on  payment  of  the  30s.  freight :  but  he  insisted  that,  by  reason  of  the  clause  in  the 
charteiparty  which  provided  that,  "  foi'  security  and  payment  of  ;dl  freight,  dead 
freiij/d,  denun-rage,  and  other  charges,  the  master  and  owners  were  to  have  an  absolute 
lieu  and  charge  on  the  said  cargo  or  goods  [371]  laden  on  board,"  the  plaintiff  was 
entitled  to  a  lien  in  respect  of  a  full  imaginary  cargo  at  41.  10s.  per  ton,  deducting 
the  30s.  per  ton  for  the  sugars  shipped  under  the  second  contract.  [Williams,  J. 
There  is  no  implied  lien  for  dead  freight ;  and  the  expression  "  dead  freight ''  is  wholly 
inapplicable  to  the  claim  here:  I'luUijis  v.  llodi'',  15  East,  547;  Birky  v.  Gladstone, 
3  M.  &  Selw.  205.] 

Williams,  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover  in  this 
action.  The  first  question  submitted  for  our  consideration  is,  whether  the  plaintiff 
is  entitled  to  recover  against  the  defendants  any  further  sum  than  the  2251.  paid  into 
court.  I  am  of  opinion  that  he  is  :  but  it  is  unnecessary  for  us  now  to  state  the  exact 
amount  to  which  he  is  entitled  ;  and  it  will  lie  enough  for  ns  to  state  the  principle, 
and  the  parties  can  agree  as  to  the  amount,  ^^'ith  respect  to  the  498  hogsheads  and 
49  !)arrels  of  sugar  put  on  board  the  "  Hooyland  "  by  Messrs.  Lohse,  Cortada,  &  Co., 
before  they  received  intelligence  of  tiie  failure  of  M'Cormick,  Ball,  &  Co.,  the 
charterers,  I  am  of  opinion  that  the  plaintiff  is  entitled  to  freight  on  the  footing  of 
the  price  stipulated  fur  in  the  original  charterparty,  viz.  41.  10s.  per  ton.  The  ground 
upon  which  I  arri\e  at  that  conclusion  is  that,  upon  the  facts  befoi-e  us,  from  which 
we  are  to  draw  such  inferences  as  a  jury  might  draw,  the  498  hogsheads  and  49  barrels 
were  not  only  shipped  under  the  original  charterparty,  but  were  shipped  by  Messrs. 
Lohse,  Cort^ida,  *  Co.  as  agents  of  M'Cormick,  Ball,  &  Co.,  the  original  charterers, 
and  thei-efore  the  case  stands  as  if  they  had  been  shipped  by  the  charterers  themselves. 
That  being  so,  the  law  does  not  admit  of  any  doubt,  that  the  charterers,  having  so 
shipped  the  goods,  had  no  i-ight  to  recjuire  them  to  be  unshipped.  It  was  the  captain's 
[372]  duty  to  retain  them  for  the  beneKt  of  his  owner,  by  way  of  lien  for  the  sum 
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which  would  become  due  in  respect  of  freight  to  be  earned  under  the  charterparty. 
Then  comes  the  (juestion,  what  effect  the  bill  of  lading  which  the  captain  thought 
himself  compelled  to  sign  at  a  rate  of  freight  lower  than  that  mentioned  in  the 
charterparty,  has  upon  the  plaintiff's  rights.  It  seems  to  me  that  it  has  no  effect 
whatever.  The  captain  had  no  authority  from  his  owner,  under  the  circumstances 
under  which  these  goods  were  put  on  board,  to  substitute  any  new  bargain  for  that 
which  had  already  been  entered  into  and  which  bound  both  parties.  He  had  no 
right  to  vary  the  terms  of  that  bargain.  Therefore,  so  far  as  regards  the  498  hogs- 
heads and  49  barrels,  the  account  must  be  taken  between  the  parties  on  the  basis  of 
a  charge  of  -41.  10s.  per  ton,  as  mentioned  in  the  charterparty. 

With  regard  to  the  108  hogsheads  and  8  barrels  subsequently  put  on  board,  I 
deduce  from  the  facts  stated  in  the  special  case  this  state  of  things,  viz.  that  the 
charterers,  Messrs.  M'Cormick,  Ball,  &  Co.,  and  their  agents,  Lohse,  Cortiida,  &  Co., 
had  declined  to  ship  any  more  goods  on  the  terms  of  the  original  charterpaity  ;  and 
therefore  what  occurred  afterwards  stands  upon  the  same  ground  as  if  the  captain 
had  made  a  bargain  with  a  third  person  on  such  terms  as,  acting  for  the  benefit  of  his 
owner,  he  thought  it  prudent  to  make.  These  goods  therefore  were,  I  think,  received 
upon  the  footing  of  cjuite  a  different  contract,  and  one  which  the  captain  had  authority 
to  make  so  as  to  bind  his  owner.  As  to  these,  theiefore,  the  bill  of  lading  freight  of 
.30s.  per  ton  is  that  which  ought  to  be  attributed  to  them.  This  disposes  of  the  whole 
case  as  originally  argued,  except  as  to  the  claim  for  expenses. 

Besides  the  1001.  for  disbursements  stipulated  by  the  charterparty  to  be  deducted 
from  the  freight,  there  [373]  were  some  extras  and  necessary  expenses  incurred  by 
the  captain  for  the  benefit  of  his  owners.  These,  I  think,  ought  to  be  allowed  out  of 
the  freight. 

In  his  reply,  Mr.  Watkin  Williams  entered  upon  a  new  field  of  contest,  viz.  that, 
as,  by  the  terms  of  the  charterparty,  it  was  agreed  that,  for  security  and  payment  of 
all  freight,  dead  freight,  demurrage,  and  other  charges,  the  master  and  owners  were 
to  have  an  absolute  lien  and  charge  on  the  cargo,  the  plaintiff'  w-as  entitled  to  a  lien 
for  what  would  huxe  been  the  fi'eight  if  a  full  cargo  had  been  put  on  board, — treating 
that  as  dead  freight  which  was  wanting  to  constitute  a  full  loading  to  the  extent  of 
the  ship's  capacitv.  The  words  relied  on  in  support  of  this  claim  are  the  printed 
words  inserted  in  all  these  documents ;  and,  although  they  might  have  had  an  applica- 
tion if  there  had  been  any  special  provision  in  the  charterparty  as  to  dead  freight  to 
which  they  could  be  applied,  yet,  if  there  are  no  such  special  provision.*,  they  are  not 
to  be  regarded.  There  are  many  words  in  most  mercantile  instruments  which  have  no 
meaning  at  all  if  the  contract  in  hand  does  not  fit  them.  It  was  contended  by  Mr. 
Williams  that  the  damages  which  the  plaintiff"  was  entitled  to  recover  for  breach  of 
the  charterparty  in  not  loading  a  full  homeward  cargo,  would  be  dead  freight  w-ithin 
ihe  meaning  of  the  words  used  in  this  clause.  But  it  seems  to  me  that  "dead  freight" 
is  wholly  inapplicable  to  a  claim  such  as  this,  which  consists  merely  of  the  right  to 
have  damages  in  respect  of  a  failure  to  ship  a  full  cargo. 

Upon  the  whole,  I  think  the  plaintiff  is  only  entitled  to  damages  calculated 
according  to  the  principles  I  have  above  stated. 

WiLLES,  J.  I  am  of  the  same  opinion.  As  to  the  498  hogsheads  and  49  barrels, 
it  appears  that  they  [374]  wei-e  loaded  by  the  agents  of  the  charterers  with  the  inten- 
tion of  so  far  fulfilling  the  obligations  of  the  charterers  to  load  the  vessel ;  and  the 
bills  of  lading  were  signed  by  the  master  accordingly.  The  charterparty  provided 
that  those  goods  should  be  charged  with  the  payment  of  freight  at  the  rate  of  41.  10s. 
per  ton,  but  the  bills  of  lading  were  signed  for  a  freight  of  40s.  per  ton  only ;  and,  if 
those  bills  of  lading  bad  got  into  the  hands  of  bona  fide  holders  for  value,  as  between 
them  and  the  ship-ownerthe  freight  of  40s.  per  ton  only  could  have  been  enforced  : 
but,  as  between  the  ship  owner  and  the  charterers,  the  bills  of  lading  have  no  effect 
upon  the  charterpaity.  Had  there  not  been  a  clause  in  the  charterparty  impowering 
the  master  to  sign  bills  of  lading  at  a  lower  rate  of  freight,  and  had  the  bills  been  in 
the  hands  of  a  bona  fide  holder'for  value,  it  might  have  been  contended  that  the  new 
contract  was  substituted  for  the  old  contract  contained  in  the  charterparty.  In  that 
case  it  might  have  been  necessary  to  consider  whether  in  signing  the  bills  of  lading 
there  was  fraud  on  the  ship-owner,  as  in  Failh  v.  I'lte  East  India  Company,  1  B.  &  Aid. 
6.30.  But  it  is  unnecessarv  now  to  consider  that,  because  the  charterparty  gave  powei- 
to  the  captain  to  sign  bills  of  lading  at  any  rate  of  freight.     That  power  is  probably 
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reserved  for  the  convenience  of  enabling  the  consignees  to  dispose  of  the  cargo  afloat, 
since,  if  the  goods  were  burthened  with  a  heavy  charter  freight,  the  bills  of  lading 
would  not  be  negotiable.  The  charterparty,  however,  piovides  that  the  exercise  of 
that  right  is  to  be  without  prejudice  to  the  charterparty  ;  and  its  exercise  certainly 
would  prejudice  the  owner's  rights  under  the  charterparty,  if  it  wei-e  to  affect  the 
rale  of  freight  :is  between  him  and  the  charterers.  It  scem.s  U>  nie  to  be  quite  obvious 
that,  unless  that  which  took  place  between  Lohse,  Cor-[375]-tada  .V  Co.  and  the 
master  at  Porto  Kico  had  the  cHect  of  sub.slituting  the  second  charterparty  for  the 
first,  the  defendants  must  pay  the  41.  10s.  stipulated  for  by  the  original  charterparty. 
The  master  w;is  not  justified  in  sacrificing  the  rights  of  his  owner  by  substituting  for 
the  contract  for  a  freight  of  41.  10s.  a  ton  a  new  contract  for  30s.  per  ton.  The  bare 
statement  of  the  proposition  is  sufficient  to  dispose  of  it.  As  to  the  alleged  law  of 
Spain  with  regard  to  the  right  of  a  shipjjer  to  take  back  goods  once  shipped  being 
greater  than  in  our  own  law,  it  is  enough  to  .say  that  there  is  nothing  upon  the  face 
of  the  special  case  to  shew  that  such  is  the  law  of  that  coinitry.  Indeed,  it  should 
seem  that  the  provision  of  the  Spanish  code  by  which  a  sliipper  can  claim  the  unship- 
ment  and  return  of  his  goods  at  the  port  of  loading,  is  inapplicable  to  a  shipment  by 
or  on  behalf  of  a  charterer,  and  only  applies  to  the  case  of  .shipment  on  board  a  general 
ship  (biujue  de  carga  general).  In  the  latter  case,  it  is  provided  by  article  7G5  of  the 
Codigo  cle  fomercio,  that  a  shipper  may  require  unshipment  upon  payment  of  half 
freight  and  all  expenses  of  iwistowing  and  re-stowing,  but  subject  to  an  option  on  the 
part  of  the  other  shippers  to  purchase  his  goods  at  the  invoice  price,  instead  of  allow- 
ing him  to  unload  them.  So  much  as  to  the  498  hogsheads  and  4'J  barrels  which  were 
put  on  board  the  ship  by  Messrs.  Lohse,  Cortada,  &  Co.  as  agents  for  and  on  account 
of  Messrs.  M'Cormick,  Ball,  it  Co. 

As  to  the  IDS  hogsheads  and  t!  barrels  which  were  afterwards  shipped,  I  apprehend 
it  is  perfectly  clear  that  they  were  not  shipped  undei-  the  original  charterparty,  but 
under  bills  of  lading  making  them  deliverable  in  London  on  payment  of  freight  at  the 
rate  of  30s.  per  ton,  and  that  the  owner  is  only  entitled  to  demand  that  sum.  The 
master  finding  himself  in  a  foreign  port  with  his  ship  only  in  part  loaded,  l)e-[376]- 
cause  the  agents  of  the  charterers,  in  consequence  of  the  insolvency  of  the  chaiterers, 
refused  to  ship  any  more  goods,  enters  into  a  fresh  contract  to  take  on  board  other 
goods  to  complete  his  cargo.  Was  he  not  at  liberty  to  do  so?  And,  assuming  that 
the  merchant  from  whom  he  obtains  such  goods  is  aware  of  the  existence  of  the 
charterparty,  does  that  bind  him  to  the  terms  of  it?  I  apprehend  not.  I  think  the 
master  had  authority  to  do  whatever  was  best  for  his  owner :  and  I  think  in  this 
matter  he  acted  strictly  within  his  authority,  and  consequently  that  the  owner  could 
only  demand  in  respect  of  those  goods  the  stipulated  freight  of  30s.  per  ton. 

Then  it  is  said  that,  if  that  be  so,  the  diti'erence  Ijetween  the  bill  of  lading  freight 
and  the  41.  10s.  stipulated  for  by  the  charterparty  may  be  recovered  as  dead  freight. 
In  support  of  that  Mr.  Williams  relies  upon  the  clause  in  the  charterparty  by  which 
it  was  agreed  that  "for  the  security  and  payment  of  all  freight,  dead  J reujht,  and 
demurrage  and  other  charges,  the  master  and  owners  should  have  an  absolute  lien 
and  charge  on  the  said  cargo  and  goods  laden  on  board  ; "  and  he  has  insisted  that  the 
damage  sustained  by  the  owner  by  reason  of  the  charterers  not  having  shipped  a  full 
cargo  at  the  rate  of  freight  stipulated  for  by  the  charterparty,  was  "dead  freight" 
within  that  clause.  I  agree,  however,  with  my  Brother  W  illiams,  that  the  words  in 
this  part  of  the  charterparty  are  mere  ordinary  words  which  have  no  precise  significa- 
tion, besides,  I  apprehend  the  true  meaning  of  dead  freight  is  something  totally 
diflerent.  As  well  might  the  words  be  applied  to  the  3501.  which  was  to  be  paid  by 
bills  in  advance  on  the  sailing  of  the  vessel  from  Glasgow,  as  to  damages  in  respect  of 
goods  not  put  on  board.  I  am  awaie  that  the  expression  "dead  freight"  has  been 
applied  to  damages  in  respect  of  room  lost  in  conse-[377]-quence  of  the  charterers  not 
loading  according  to  the  charterparty.  But  that  has  arisen  from  the  poverty  of  our 
language:  and  1  am  not  aware  of  any  case  in  which  a  lien  has  been  claimed  in  respect 
of  such  damages.  The  true  meaning  of  dead-freight  is  illustrated  by  the  case  of 
rhillijis  v.  liodk,  15  East,  547.  There,  the  freighters  of  a  ship  covenanted  that,  if 
she  should  not  be  fully  laden,  he  would  not  only  pay  for  the  goods  on  boaid,  but 
also  for  so  much  in  addition  as  the  ship  would  have  carried,  for  which  he  had  before 
stipulated  to  pay  freight  according  to  different  rates  for  three  descriptions  of  goods; 
and  it  was  held  that  the  ship-owner  had  no  lien  upon  the  goods  actually  on  board 
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for  the  amount  of  the  dead-freight,  in  other  words,  for  the  compensation  in  damages 
which  he  was  entitled  to  for  the  freighter's  breach  of  contract  in  not  putting  a  full 
loading  on  board, — which  damages  were  unliquidated, — and  there  being  no  lien  in 
such  a  case  either  by  the  usage  of  trade  or  the  express  contract  of  the  parties.  There 
was  also  a  case  of  Birhy  v.  Gladstme,  3  M.  &  Selw.  205,  where  the  term  "dead-freight" 
was  used  to  denote  a  sum  to  be  paid  in  respect  of  space  not  filled  according  to  the 
chartcrparty.  There,  the  shipowners  covenanted  to  receive  a  full  cargo,  and  the 
freighter  to  load  the  same,  and  to  pay  so  much  for  every  ton  of  flax,  &c.,  which 
should  be  delivered  at  the  King's  beams  at  Liverpool,  and  so  much  per  diem  for 
demurrage,  and  the  parties  mutually  bound  themselves,  especially  the  ship-owners 
the  ship,  her  tackle  and  appurtenants,  and  the  freighter  the  goods  to  be  laden  and 
put  on  board,  in  a  penal  sum,  for  the  performance  of  every  article  contained  in  the 
charterparty  :  and  it  was  held  that  the  ship-owners  had  not  a  lien  upon  the  goods 
actually  brought  home  to  Liverpool,  for  a  sum  of  money  claimed  to  be  due  in  respect 
of  goods  which  were  put  on  board  at  the  loading  [378]  port,  but  afterwards  re-landed 
and  restored  to  the  agent  of  the  freighter  under  process  of  the  law  at  the  loading  port, 
nor  for  a  sum  claimed  for  dead-freight.  I  do  not,  therefore,  say  that  the  expression 
"dead-freight"  may  not  be  so  applied  :  but  it  is  clear  that  it  has  not  that  meaning  in 
the  clause  conferring  a  right  of  lien  in  this  charterparty. 

Byles,  J.  I  am  of  the  same  opinion.  This  is  a  mere  question  of  lien.  We  have 
nothing  to  do  with  any  damages  the  plaintiff  might  have  a  right  to  claim  in  respect 
of  the  profit  he  has  lost  bj'  not  having  a  full  homeward  cargo  shipped  upon  the  terms 
stipulated  by  the  charterparty.  That  remains  untouched.  Xow,  the  captain  clearly 
had  no  authority  to  vary  the  terms  upon  which  that  part  of  the  cargo  which  was  first 
shipped  was  to  be  carried  :  as  to  that,  therefore,  the  plaintiff  was  entitled  to  demand 
and  had  a  lien  for  the  41.  10s.  per  ton.  Then,  with  respect  to  the  goods  subsequently 
shipped.  What  was  the  captain  to  do  when  Messrs.  Lohse,  Cortada,  &  Co.  refused 
to  ship  any  more  goods  on  account  of  M'Cormick,  Ball  &  Co.  ?  Was  he  to  return 
with  a  half-loaded  ship?  I  conceive  he  was  justified  in  entering  into  a  new  contract 
in  order  to  complete  the  loading.  Acting  for  the  best,  in  the  interest  of  his  owner, 
he  accordingly  makes  a  new  contract  to  carry  108  hogsheads  and  8  barrels  of  sugar 
for  Loshe,  Cortada,  &  Co.,  at  a  freight  of  .30s.  per  ton.  To  that  freight  the  plaintiff 
is  entitled.  That  sum  would  have  to  be  deducted  from  any  damages  which  the  plaintiff 
would  be  entitled  to  claim  for  not  having  had  a  full  and  complete  cargo.  The  sum 
which  has  been  called  dead-freight  would  be  the  difference  between  the  freight 
stipulated  for  by  the  first  charterparty,  and  the  30s.  stipulated  for  by  the  new  contract. 
I  should  rather  call  it  substituted  freight.  The  plaintiff's  lien  will  therefore  be  limited 
in  the  way  suggested. 

[379]  Kkatixg,  J.  I  entirely  agree  with  the  rest  of  the  court,  and  do  not  think 
it  necessary  to  add  anything 

WiLLlAJiS,  J.  I  forbore  to  make  any  remarks  upon  the  cases  of  Shaivl  v.  Sanderson, 
4  Hurlst.  &  N.  381,  Kirchner  v.  VeHus,\-2  Moore's  P.  C.  361,  and  Kern  v.  Deslaudes, 
10  G.  B.  (X.  S.)  20.5,  because  I  considered  that  the  clause  in  the  charterparty  by  which 
the  master  was  to  be  allowed  to  sign  bills  of  lading  at  any  rate  of  freight,  had 
no  effect,  seeing  that  in  our  view  the  goods  had  been  shipped  by  the  charterers 
themselves. 

Judgment  for  the  plaintiff  for  9081.  3s.  4d.  over  and  above  the  2251.  paid  into  court. 

Berresford  and  Others  v.  Moktgomerie  and  Others.    May  27th,  1864. 

[S.  C.  34  L.  J.  C.  P.  41  ;  10  L.  T.  814  ;   10  Jur.  N.  S.  823 ;  12  W.  K.  1060.] 

The  67th  section  of  the  Merchant  Shipping  Act  Amendment  Act,  1862  (25  &  26  Vict, 
c.  63),  enacts  that,  where  the  owner  of  goods  imported  fails  to  make  entry  thereof, 
or,  having  made  entry,  to  land  the  same  or  take  delivery  thereof  within  a  certain 
time,  the  ship-owner  "may  make  entry  of  and  land  or  unship  the  goods  at  the  times 
and  in  the  manner  and  subject  to  certain  conditions,— amongst  others,  " ;/  at  any 
time  before  the  goods  are  landed  or  unshipped,  the  omier  has  made  entry  foi-  the 
landing  and  warehousing  thereof  at  any  particular  wharf  or  warehouse  other  than 
that  at  which  the  ship  is  discharging,  and  has  offered  and  been  readij  to  take  delrreri/ 
thereof,  and  the  ship-owner  has  failed  to  make  such  delivery,  and  /ms  also  failed  at  the  lime 
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oj  such  offer  to  give  the  owner  of  the  goods  correct  information  of  the  time  at  which  xwJi 
goods  can  be  delivered,  then  the  sliip-owner  sliall,  before  landing  or  unshipping  xuch 
goods  under  the  power  hereby  given  to  him,  give  to  tlie  otvner  of  the  goods,  or  of  such 
wharf  or  warehouse  as  hist  aforesaid,  twenty-four  hours'  notice  in  miting  of  Ids  readinefs 
to  deliver  the  goods,"  itc. — Held  that,  to  entitle  himself  to  notice  under  this  condition, 
the  owner  of  the  goods  must  at  the  time  of  his  offer  be  in  a  condition  actually  to 
take  delivery  thereof. — And  held  that,  where  the  ship  owner  at  the  time  of  the  oiler 
to  take  delivery  is  not  able  to  make  it,  he  is  not  excused  from  the  duty  of  giving 
twenty-foui-  hours'  notice  of  his  readiness  to  deliver,  because  the  owner  of  the  goods 
or  his  agent  does  not  ask  for  "correct  information  of  the  time  at  which  such  goods 
can  be  delivered." 

This  was  an  action  by  the  plaiiitifl's,  merchants,  against  the  defendants,  shij)- 
owners,  for  a  breach  of  the  Merchant  Shipping  Act  Amendment  Act,  1862,  25  >\; 
26  Vict.  c.  63. 

The  first  count  of  the  dcelai-ation  stated  that,  befoi'c  [380]  and  at  the  time  of  the 
grievances  thereinafter  mentioned,  the  plaintiff's  were  owners  of  goods,  to  wit,  of  hides, 
within  the  meaning  of  the  Merchant  Shipping  Act  Amendment  Act,  1862,  and  were 
entitled  as  agents  for  the  owners  thereof  to  the  possession  of  the  same  ;  that  the 
defendants  were  ship-owners  within  the  said  act,  and  were  authorized  to  act  as  agents 
for  the  owners  of  a  certain  ship  called  the  "City  of  Edinburgh,"  and  were  entitled  to 
receive  the  freight,  dcmunage,  and  othci'  charges  in  respect  of  the  said  ship :  that  the 
said  goods  were  imported  in  the  said  ship  from  foreign  parts  into  the  united  kingdom 
in  the  said  ship,  and  that,  befoi'c  the  said  goods  were  landed  or  unshi|)ped,  they  the 
plaintid's  made  entry  of  the  said  goods  within  the  meaning  of  the  said  act  for  the  lauding 
and  warehousing  thereof  at  their  wharf  called  Pickle  Herring  Upper  Wharf,  which 
said  wharf  was  not  the  wharf  at  which  the  said  ship  was  dischai'ging,  and  were  entitled 
and  ready,  and  ottered,  to  take  delivery  of  the  said  goods,- — of  all  which  premises  the 
defendants  had  notice  :  that  all  things  were  done  and  had  happened  and  existed,  and 
all  times  had  elapsed,  to  entitle  them  the  plaintiffs  to  take  such  delivery  and  to  land 
the  said  goods,  yet  the  defendants  did  not  allow  them  to  do  so  :  that  the  defendants 
and  all  persons  whose  duty  it  was  so  to  do  failed  to  make  such  deliveiy,  and  failed'at 
the  time  of  such  offer  to  give  the  plaintiff  correct  information  of  the  time  at  which  the 
said  goods  could  be  delivered  :  that,  without  the  consent  of  the  plaintiHs,  the  defen- 
dants landed  and  unshipped  the  said  goods  at  a  whai-f  oi'  place  (to  wit)  at  the  London 
Docks,  othei'  than  the  plaintiffs'  wharf,  which  had  been  named  in  the  entry  aforesaid, 
and  without  giving  to  them,  being  the  ownei's  of  the  said  goods  and  wharf  as  afore- 
said, twenty-four  hours'  notice  of  their  i-eadiness  to  deliver  the  said  goods,  and  did 
not  bear  or  pay  the  expenses  of  [381]  landing  and  unshipping  the  same  :  and  that,  by 
reason  of  the  premises,  the  plaintilfs  were  compelled  and  obliged,  in  order  to  obtain 
possession  of  the  said  goods,  to  pay  divers  large  sums  of  money  as  the  expenses  which  had 
been  incurred  by  reason  of  such  landing  aud  unshipping  as  aforesaid,  and  also  lost  the 
use  of  and  had  to  pay  large  sums  for  the  demurrage  of  divers  barges  and  lighters 
which  they  had  employed  to  take  delivery  of  the  said  goods,  delivery  of  wliich  the 
defendants  failed  to  make,  aud  did  not  allow  the  plaint'iffs  to  take,  as  in  that  count 
mentioned. 

There  was  also  a  count  for  the  conversion  of  bales  of  hides,  and  a  count  upon  an 
account  stated. 

The  defendants  pleaded, — lirst,  not  guilty,-  secondly,  a  traverse  of  the  allegation 
that  the  plaintiffs  had  made  entry  of  the  goods  within  the  meaning  of  the  act, — 
thirdly,  a  traverse  that  they  were  re.ady  and  willing  and  had  offered  to  take  delivery 
of  the  goods,— fourthly,  a  traverse  of  the  allegation  that  the  plaintiffs  did  not  ha\"c 
twenty-four  hours'  notice,  as  alleged,— fifthly,  to  the  second  count,  that  the  goods 
were  not  the  plaintiflTs'  goods.     Issue  thereon." 

The  cause  was  tried  befoie  Byles,  J.,  at  the  sittings  in  London  aftei-  last  Hilary 
Term.  The  facts  were  as  follows:— the  "City  of  Edinburgh  "  arrived  in  the  London 
Docks  on  the  24th  of  March,  1863,  having  oii  board  fifty  bales  of  hides  consigned  to 
Laroche  &  Co.,  and  was  duly  reported.  On  the  26th  Laroche  &  Co.  entered  the 
hides  inwards  at  the  Custom  House,  and  obtained  an  order  for  their  delivery  over  the 
ship's  side  for  landing  at  the  plaintiffs'  wharf.  Pickle  Herring  Upper  WhaVf.  They 
immediately  sent  this  order  to  the  plaintiffs,  together  with  the  bills  of  lading  duly 
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indorsed.  The  plaintiffs  handed  the  deliveiy  order  to  Chapman,  their  lighterman, 
who  sent  one  Cayley,  his  apprentice,  to  the  vessel  to  inquire  if  the  goods  were  [382] 
ready  for  delivery.  Cayley  arrived  on  board  at  about  4  o'clock  in  the  afternoon  of 
that  day,  when  he  saw  the  second  mate,  to  whom  he  handed  the  oixlei-.  The  hatches 
were  closed,  and  no  unloading  was  then  going  on.  The  mate  told  the  lad  that  the 
hides  were  not  ready  for  delivery.  There  was  no  lighter  alongside  the  ship  at  this 
time  ;  but  there  was  one  lying  in  the  dock  about  one  hundred  yards  off,  which  might 
have  been  brought  alongside  if  the  goods  had  been  ready.  Cayley  thereupon  left  the 
order  with  the  mate,  and  went  away.  At  9  o'clock  on  the  morning  of  the  :27th,  the 
Dock  Company  made  an  entry  for  landing  the  hides.  On  the  28th,  they  were 
reached,  and,  after  a  portion  of  them  had  been  landed  on  the  quay,  the  second  mate 
recollected  that  he  had  received  the  order  from  the  plaintiff's,  and  shewed  it  to  the 
first  mate.  The  Custom  House  officer  who  was  superintending  the  landing  thereupon 
said  that  notice  should  have  been  sent  to  the  plaintiffs  ;  but  the  first  mate  directed 
the  unloading  to  proceed,  and  the  hides  were  warehoused  by  the  Dock  Company,  who 
refused  to  give  them  up  to  the  plaintiffs  without  payment  of  101.  2s.  6d.  for  landing 
and  warehousing.     The  money  was  paid  uniler  protest,  and  this  action  brought. 

The  ordinary  working  hours  at  the  docks,  it  appeared,  were  from  8  a.m.  to  4 
p.m. ;  the  Custom  House  hours  from  6  a.m.  to  6  p.m.  :  but  it  was  proved  that  the 
working  hours  in  the  docks  occasionally  were  the  same  as  the  Custom  House  hours. 

On  the  part  of  the  plaintiffs  it  was  submitted  that,  under  the  67th  section  of  the 
Merchant  Shipping  Act  Amendment  Act,  1862  (2-5  &  26  Vict.  c.  63),  they  were  under 
the  circumstances  entitled  to  twenty-four  hours'  notice  that  the  goods  were  ready  for 
delivery,  and  that  the  landing  of  the  goods  in  the  docks  without  giving  them  such 
notice  was  a  conversion, 

[383]  For  the  defendants  it  was  contended  that  the  mere  delivery  of  an  order  to 
the  mate  after  working  hours,  and  when  there  were  neither  lightei's  nor  men  at  hand 
to  receive  the  goods,  was  not  such  a  demand  as  to  entitle  the  plaintiffs  to  notice  under 
the  statute,  and  that  the  plaintifis'  application  for  the  hides  ought  to  have  been 
renewed  on  the  following  morning. 

Under  the  direction  of  the  learned  judge,  a  verdict  was  entered  for  the  plaintiffs 
for  the  sum  claimed,  101.  2s.  6d.,  leave  being  reserved  to  the  defendants  to  move  to 
enter  a  verdict  for  them,  if  the  court  (drawing  such  inferences  from  the  facts  as  a 
jury  might  draw)  should  be  of  opinion  that  the  defendants  were  not  in  default, — the 
judgment  of  the  court  to  be  conclusive,  unless  the  court  should  otherwise  order. 

Giffard,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly. 

F.  M.  White  (with  whom  was  Lush,  Q.  C),  now  shewed  cause.  The  question  in 
this  case  turns  upon  the  construction  to  be  put  upon  the  67th  section  of  the  2-5  &  26 
Vict.  c.  63,  which  enacts  that,  "  where  the  owner  of  any  goods  imported  in  any  ship 
from  foreign  parts  into  the  united  kingdom  fails  to  make  entry  thereof,  oi-,  ha^•ing 
made  entry  thereof,  to  land  the  same  or  take  delivery  thereof  and  proceed  therewith 
with  all  convenient  speed  by  the  times  severally  hereinafter  mentioned,  the  ship- 
owner may  make  entry  thereof,  and  land  or  unship  the  said  goods  at  the  times,  in  the 
manner,  and  subject  to  the  conditions  following,  that  is  to  say, — 1.  If  a  time  for  the 
delivery  of  the  goods  is  expressed  in  the  charter-party,  bill  of  lading,  or  agreement, 
then  at  any  time  after  the  time  so  expressed, — 2.  If  no  time  for  the  delivery  of  the 
goods  is  expressed  in  the  charterparty,  bill  of  lading,  or  agreement,  then  at  any  time 
after  the  [384]  expiration  of  72  hours,  exclusive  of  a  Sunday  or  holiday,  after  the 
report  of  the  ship, — 3.  If  any  wharf  or  warehouse  is  named  in  the  charterparty,  bill 
of  lading,  or  agreement,  as  the  wharf  or  warehouse  where  the  goods  are  to  be  placed, 
and  if  they  can  be  conveniently  there  received,  the  ship-owner,  in  landing  them  by 
virtue  of  this  enactment,  shall  cause  them  to  be  placed  on  such  wharf  or  in  such  ware- 
house,—4.  In  other  cases,  the  .ship-owner,  in  landing  goods  by  virtue  of  this  enact- 
ment, shall  place  them  in  and  on  some  wharf  or  warehouse  on  or  in  which  goods  of  a 
like  nature  are  usually  placed  ;  such  wharf  or  warehouse  being,  if  the  goods  are  duti- 
able, a  wharf  or  wai'ehouse  duly  approved  by  the  commissioners  of  customs  for  the 
landing  of  dutiable  goods,— 5.  If  at  any  time  before  the  goods  are  landed  or  unshipped, 
the  owner  of  the  goods  is  ready  and  "offers  to  land  or  take  delivery  of  the  same,  he 
shall  lie  allowed  so  to  do,  and  his  entry  shall  in  such  case  be  pi-eferred  to  any  entry 
which  may  have  been  made  by  the  ship-owner,— 6.  If  any  goods  are,  for  the  purpose 
of  convenience  in  assorting  the  same,  landed  at  the  wharf  where  the  ship  is  discharged, 
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and  the  owner  of  the  goods  ;it  the  time  of  such  landing  has  made  entry  and  is  ready 
and  oilers  to  lake  delivery  thereof,  and  to  convey  the  same  to  some  other  wharf  or 
warehonse,  such  gooils  shall  be  assorted  at  landing,  and  shall,  if  demanded,  be  delivered 
to  the  owner  thereof  within  twenty-four  hours  after  assortment;  and  the  expense  of 
and  consei)uent  on  such  landing  and  assortment  shall  be  borne  by  the  ship  owner," — 
7.  (Which  is  the  material  one  txj  be  considered  here)  "  If  at  any  time  before  the  goods 
arc  landed  or  unshipped,  the  owner  thereof  has  made  entry  for  the  landing  and 
warehousing  thereof  at  any  particular  wharf  or  warehouse  other  than  that  at  wiiich 
the  ship  is  discharging,  awl  hns  ofcml  ami  heen  ready  to  take  deliverii  tliereof,  and 
[385]  the  ship-owner  has  faileil  to  make  such  delivery,  and  has  also  failed  at  the  time 
of  such  oiler  to  give  the  owner  of  the  goods  correct  information  of  the  time  at  which 
such  gooiJs  can  be  delivered,  then  the  ship-owner  shall  before  landing  or  unshipping 
such  goods  under  the  power  hereby  given  to  him,  give  the  owner  of  the  goods,  or  of 
such  whai'f  or  wai'chouse  as  last  aforesaid,  ticenli/-four  hoiirs  notice  in  wri/iiir/  oj  his 
readiness  to  ilelii-ir  the  tjoods,  and  shall,  if  he  lands  oi-  unship  the  same  without  such 
notice,  do  so  at  his  own  I'isk  and  expense."  Entry  having  been  made  l)y  the  owners 
of  these  goods  for  landing  and  warehousing  them  at  a  particular  wharf,  and  delivery 
having  been  once  ilemanded,  it  was  the  duty  of  the  ship-owners  to  give  them  notice 
of  their  readiness  to  deliver  them  ;  and  they  had  no  right  to  put  them  on  a  place 
where  the  owners  did  not  want  them,  anrl  to  saddle  them  with  expenses  to  procure 
their  release.  A  ship-owner  has  no  right,  independently  of  the  statute,  at  once  on 
the  ship's  arrival  in  a  dock  or  at  a  wharf  to  land  the  goods :  Si/eds  v.  Ilai/,  -1  T.  K. 
•2iiO ;  Citlijj'e  v.  Bourne,  5  Scott,  667,  4  N.  C.  314  ;  Bourne  v.  Gailiffe,  in  the  Exchequer 
Chamber,  :',  Scott,  N.  K.  1,  .i  M.  &  G.  643  ;  in  the  House  of  Lords,  11  Chirk  &  Fin.  45, 
a  Scott,  X.  K  604  ;  though  the  ship-owner  was  not  bound  to  wait  an  indefinite  time  : 
Howard  V.  Shepherd,  9  C.  B.  297.  The  clause  now  under  consideration  was  introduced 
into  the  Merchant  Shi]]piiig  Act  Amendment  Act  of  1^62  for  the  express  protection 
of  whartingers.  The  iilainLill's,  having  put  themselves  in  a  position  to  receive  ttie 
goods,  and  having  once  intimated  their  readiness  to  take  delivery,  it  cleaily  was  tlie 
duty  of  the  defeiid.-mts  to  give  them  notice.  (Willes,  J.  The  intimation  of  readiness 
to  receive  the  goods  was  given  after  working  hours  on  the  2Gth  of  March.]  The 
second  mate  took  the  order  without  objection  on  that  score.  Be-[386]-sides,  these  not 
being  dutiable  goods,  they  might  have  been  landed  up  to  6  p.m.  If  Cayley  had  been 
told  the  request  could  not  be  complied  with  because  it  was  brought  too  late,  he  would 
have  gone  again  on  the  following  morning.  All  that  was  said,  however,  was  that 
the  hides  were  ready  for  delivery. 

(iili'ard  and  Murphy,  in  support  of  the  rule.  The  question  is  whether  that  which 
was  done  by  the  Dock  Company  was  done  rightly  under  the  Merchant  Shipping  Act 
Amendment  Act  and  their  own  acts  ;  or,  in  other  words,  whether  what  was  done  by 
the  plaintill's  was  a  compliance  with  the  7th  article  of  the  67th  section  of  the  first- 
mentioned  act.  It  is  submitted  that  what  the  plaintiffs  did  was  a  mere  colourable 
compliance  with  that  provision.  These  were  packages  weighing  o  cwt.  each.  A  mere 
inquiry  whether  they  were  ready  for  delivery,  unless  the  party  making  it  was  ready 
at  the  time  to  take  delivery,  amounts  to  nothing.  It  did  not  appear  that  Cayley  had 
a  lighter  alongside.  [Erie,  C.  J.  What  was  the  use  of  having  a  lighter  there  on  the 
26th,  when  the  ship-owners  were  not  ready  to  deliver  the  hides  f\  The  words  of  the 
statute  are  "has  offered  and  been  ready  to  take  delivery."  Can  it  be  said  that  these 
words  are  complied  with  by  mere  pioof  of  sending  down  an  order  at  a  time  when  it 
was  impossible  for  the  one  party  to  deliver  and  for  the  other  to  receive  the  goods  1 
This  is  not  like  the  case  of  Startup  v.  Macdmiald,  2  Scott,  N.  R.  48.3,  in  error,  7  Scott, 
X.  K.  269,  6  M.  &  G.  593  :  there,  the  tender  was  made,  though  not  within  the 
ordinary  business  hours,  yet  while  there  remained  sufficient  of  the  natural  day  for 
completing  the  delivery  of  the  oil,  and  theie  was  some  one  at  the  warehouse  who 
might  have  received  it.  (\\'illes,  J.  The  plaintifl's'  servant,  on  handing  the  order  to 
the  second  mate,  asked  him  if  the  goods  weie  [387]  ready  ;  and  the  answer  he  received 
Wiis  that  they  were  not.  \^'hat  was  the  man  to  do  ?]  He  should  have  come  again 
on  the  following  morning.  The  mate  was  not  bound,  unless  asked,  to  tell  him  wlien 
the  goods  would  be  ready.  [Byles,  J.  I  should  think  he  was.]  That  might  have 
been  so,  perhaps,  if  a  man  had  gone  there  prepared  to  take  delivery.  [Byles,  J.  It 
Wius  never  suggested  that  his  going  there  was  a  mere  pretence.  If  it  had  been,  I 
should  not  have  withdrawn  the  matter  from  the  jury.     [Willes,  J.     If  we  are  to 
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assume  that  Cayley  really  went  for  the  purpose  of  getting  the  goods,  and  that  the 
lighter  was  ready  though  not  actually  alongside,  arid  that  the  goods  could  not  be  got, 
there  is  an  end  of  the  case.]  Some  effect  must  be  given  to  the  words  "  has  offered 
and  been  ready  to  take  delivery  :  they  clearly  are  not  satisfied  by  a  mere  inquiry  for 
information.  The  ofler  must  be  made  at  a  time  when  there  is  a  present  ability  to 
receive  the  good.s.  The  construction  contended  for  on  the  other  side  gives  no  effect 
to  the  expression  "failed  to  give  information."  The  ship-owners  cannot  be  said  to 
have  been  in  default  in  this  respect,  unless  they  have  been  asked  for  information,  and 
have  refused  to  give  it. 

Erle,  C.  J.     On  considering  the  evidence  given  in  this  case,  and  which  we  are  to 
deal  with  as  a  jury  would,  the  balance  in  my  mind  is  in  favour  of  the  plaintiffs.     The 
ship-owners  would  have  had  a  right  to  land  the  goods  as  they  did,  unless  the  owners 
of  the  goods  brought  themselves  within  the  7th  article  of  the  67th  section  of  the  2.5  & 
26  Vict.  c.  63,  which  provides  that,  "  if  at  any  time  before  the  goods  are  landed  or 
unshipped  the  owner  thereof  has  made  entry  for  the  landing  and  warehousing  thereof 
at  any  particular  wharf  or  warehouse  other  than  that  at  which  the  ship  is  discharging, 
im'l  has  offered  and  been  ready  to  take  [388]  deUvery  thereof,  and  the  ship-mmer  has  failed 
to  make  such  delivery,  and  has  aho  failed  at  tJie  time  of  such  offer  to  give  the  o^rner  of  the 
goods  correct  informution  of  the  time  at  which  such  goods  can  be  delivered,  then  the  ship- 
owner shall,  before  landing  or  un.shipping  such  goods  under  the  power  hereby  given 
to  him,  give  to  the  owner  of  the  goods  or  of  such  wharf  or  warehouse  as  last  aforesaid 
twenty-four  hours'  notice  in  writing  of  his  readiness  to  deliver  the  goods,  and  shall,  if 
he  lands  or  unships  the  same  without  such  notice,  do  so  at  his  own  risk  and  expense." 
The  facts  are  these : — Certain  bales  of  hides  consigned  to  Messrs.   Laroche  &  Co. 
arrived  in  the  London  Docks  on  board  the  "  City  of  Edinburgh  "  on  the  2.5th  of  March. 
The  consignees  entered  them  inwards  at  the  Custom  House,  and  obtained  a  delivery 
order  for  landing  them  at  Pickle  Herring  Wharf,  a  wharf  belonging  to  the  plaintiffs, 
and  they  delivered  the  order  to  the  plaintiffs,  who  sent  it  by  an  apprentice,  a  youth 
about  18,  on  board  the  vessel.     The  lad  went  on  board,  and  handed  the  order  to  the 
second  mate,  who  told  him  the  goods  were  not  then  ready  for  delivery.     The  plaintiffs 
had  no  lighter  alongside  the  "  City  of  Edinburgh  "  at  this  time ;  but  there  was  one 
100  yards  oif.     Do  "these  facts  shew  that  the  merchants  offered  and  were  ready  to  take 
delivery  of  the  hides?     Did  they  really  wish   to   get   their  goods?      I  think  it  is 
manifest  that  they  intended  to  get  the   hides  conveyed  to  Pickle  Herring  Wharf. 
They  sent  the  delivery  order  to  the  vessel  through  the  ordinary  channel.     I  cannot 
see  the  least  pretence  for  calling  that  colourable.     If  what  was  done  at  4  o'clock  in 
the  afternoon  had  been  done  at  mid-day,  and  by  two  lightermen  of  full  age  instead  of 
by  a  lad   of   18,   and  the   lighter  had  been  alongside  instead  of   100  yards  off,   no 
question  could  have  been  raised.     If  the  order  had  been  presented  within  the  ordinary 
working  hours,  I  do  not  [389]  see  why  a  lighterman  of  18  should  not  have  been  as 
competent  to  receive  the  goods  as  one  a  few  years  older ;  nor  do  I  see  that  the  fact  of 
the  lighter  being  a  few  yards  more  or  less  distant  from  the  ship's  side  makes  any 
difference.     Much  stress  was  laid  on  the  time  at  which  Cayley  was  sent  to  the  ship, 
viz.  the  ordinary  hour  for  striking  work  in  the  docks,  4  p.m.     But,  if  the  hides  had 
been  readily  accessible,  and  the  laljourers  had  left  off  work,  the  mate  would  probably 
have  desired  Cayley  to  come  in  the  morning      Instead  of  that,  however,  the  answer 
was,  "  The  goods  aVe  not  ready  for  delivery."     There  is  nothing  in  the  evidence  to 
induce  me  to  come  to  the  conclusion  that  there  was  not  an  offer  and  a  readiness  to 
take  delivery  on  the  part  of  the  merchants.     That  being  so,  and  the  ship-owners  having 
failed  to  make  delivery,  or  to  give  correct  information  of  the  time  at  which  the  goods 
could  be  delivered,  they  were  bound  to  give  twenty-four  hours'  notice  of  their  readiness 
to  deliver  them.     Under  these  circumstances  the  ship-owners  were  clearly  not  justified 
in  landing  the  goods  as  they  did.     I  think  the  plaintiffs  had  properly  complied  with 
the  conditions  required  of  them  by  article  7. 

Williams,  J.  I  must  confess  I  have  felt  some  difficulty,  not  as  to  the  law  applicable 
to  the  case,  but  as  to  the  conclusion  we  ought  to  come  to  upon  the  facts.  1  he  legis- 
lature seem  to  have  thought  proper  to  control  the  general  power  given  to  the  ship- 
owner by  the  67th  section  of  the  25  &  26  Vict.  c.  63,  by  certain  conditions,  the  7th 
of  which  provides  that  if  the  owner  of  the  goods  has  made  entry  for  landing  and 
warehousing  the  goods  at  any  wharf  other-  than  that  at  which  the  ship  is  discharging, 
and  has  offered  and  been  ready  to  take  delivery  thereof,  and  the  ship-owner  has  failed 
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to  make  such  delivery  and  to  give  the  owner  of  the  [390]  goods  information  of  the 
time  at  which  they  can  he  delivered,  he  shall  before  landing  them  give  the  owner 
twentv-foiir  lioiirs'  notice  of  his  i-eadiness  to  deliver  them.  The  question  is  w^hether 
the  events  have  happened  here  upon  the  happening  of  which  the  owner  of  these  hides 
was  entitled  to  the  twenty -four  hours'  notice.  To  raise  this  predicament,  there  must 
not  onlv  have  been  a  failure  on  the  part  of  the  ship-owners  to  deliver,  but  the  merchants 
must  have  ofTered  and  been  in  a  condition  to  take  delivery  of  the  goods.  I  feel  some 
dirticultv  in  coming  to  the  conclusion  that  the  owners  were  ready  to  take  delivery. 
Mv  Lord  and  mv  two  learned  Brothers  think  there  was  evidence  that  they  were.  I 
do  not  <iuite  agree  with  them  :  but,  as  it  is  a  mere  question  of  fact,  that  is  not  very 
material.  As  to  the  remaining  question  of  fact,  whether  there  was  a  failure  on  the 
put  of  the  ship-owners  to  give  the  owners  of  the  goods  correct  information  of  the  time 
at  which  the  goods  could  lie  deh'vered, — it  was  contended  on  the  part  of  the  defendants, 
that  it  was  necessary  not  only  that  the  ship-owners  should  have  neglected  to  give  such 
information,  but  that  they  should  have  refused  to  give  it  after  being  asked  for  it.  I 
cainiot  assent  to  that  construction.  The  67th  section  was  inserted  in  ease  of  the 
ship-owner.  The  7th  condition,  liowever,  requires  him  to  give  the  information,  and, 
on  his  failure  to  give  it,  obliges  him  to  give  twenty-four  hours'  notice  of  his  readiness 
to  deliver.  Upon  the  whole,  I  am  disposed  to  agree  with  the  rest  of  the  court,  that 
the  plaintifls  are  entitled  to  recover. 

Byles,  J.  I  am  of  the  same  opinion.  I  quite  agree  in  all  the  observations  of  my 
Lord  as  to  the  question  of  law, — upon  which,  indeed,  the  court  is  unanimous.  As  to 
the  facts,  Mr.  I4irtard  had  the  oH'ei-  to  go  to  the  [391]  jur\',  but  he  declined  to  do  so. 
And  in  this  I  think  he  acted  with  judgment;  for  here  he  has  succeeded  in  laising  a 
doubt,  which  he  probably  would  have  failed  to  do  at  nisi  prius. 

My  Brother  Willes,  who  was  obliged  to  go  to  Chambers,  desired  me  to  say  that 
be  concurs  in  this  judgment,  for  the  following  reasons, — that  it  is  now  ascertained,  or 
not  disputed,  that  Cayley  was  an  agent  to  oti'cr  to  receive  the  hides ;  that  he  did  ofier, 
and  to  a  person  who  had  authority  to  receive  the  otler ;  that  Cayley  was  ready,  i.e.  as 
ready  as  a  reasonable  man  would  or  need  be,  to  take  the  goods ;  that  the  ship-owners 
were  not  ready  to  deliver,  and  failed  to  give  the  owners  of  the  goods  correct,  for  they 
failed  to  give  them  anj%  information  of  the  time  at  which  the  goods  could  be  delivered  ; 
and  that  they  also  failed  to  give  the  owners  of  the  goods  twenty-four  hours'  notice  of 
their  readiness  to  deliver. 

Kule  discharged. 


The  Dea\  and  Chapter  of  the  Cathedral  Church  of  Christ  in  Oxford 
V.  The  Duke  of  Buckingham  and  Chandos.    June  7th,  1864. 

[S.  C.  .33  L.  J.  C.  P.  322 ;  10  L.  T.  575 ;  10  Jur.  N.  S.  1749 ;  12  W.  K.  986. 
Referred  to,  Eeece  v.  Sirousherg,  1885,  54  L.  T.  134.] 

The  Dean  and  Chapter  of  Christchureh,  Oxford,  the  owners  of  the  manor  of  Maids- 
morton,  in  Bucks,  had  from  the  year  1710  been  in  the  habit  of  granting  leases  of 
the  manor,  and  of  renewing  tiiem  from  time  to  time.  By  one  of  these  leases,  which 
was  made  to  Richard  Grenville,  then  Duke  of  Buckingham,  in  1828,  the  manor, 
with  all  lands,  tenements,  rents,  reversions,  and  services  thereunto  belonging  or 
appertaining,  together  with  the  keeping  and  profits  of  the  courts  and  leets,  with  all 
wards,  marriages,  reliefs,  &c.  (except  and  reserved  to  the  Dean  and  Chapter  all  the 
rents  of  the  freeholders  of  the  manor  and  all  timber-trees), — were  demised  to  the 
Duke,  his  e.\ecutoi-s  and  administrators,  from  the  10th  of  October,  1826,  for  twenty- 
one  year-s,  subject  to  the  payment  of  the  money  and  corn-rents  therein  mentioned  ; 
with  a  proviso  against  alienation  of  the  demised  premises  without  the  previously 
obtained  consent  of  the  Dean  and  Chapter.— By  indenture  of  the  1st  of  August, 
1833,  the  said  Richard  Grenville,  Duke  of  Buckingham,  assigned  to  trustees,  upon 
certain  trusts,  all  the  manors,  messuages,  lands,  tenements,  tithes,  and  other 
hereditaments  of  or  to  which  he  was  absolutely  possessed  or  entitled  at  law  or  in 
equity  for  any  term  or  terms  of  years  beneficially,  and  not  as  mortgagee  or  trustee. 
—On  the  18th  of  December,  1833,— the  first  seven  years  of  the  before-mentioned 
lease  of  the  manor  having  been  expired,— a  new  lease  of  the  manor  in  the  same  terms 


17  C  B  (N.  S.)392.  THE    DUKE    OF   BUCKINGHAM  159 

was  granted  by  the  Dean  and  Chapter  to  the  Duke  (Richard  Grenville)  for  twenty- 
one  years  from  Michaelmas,  1833. — In  January,  1839,  the  Duke  (Richard  Grenville) 
died,  having  by  his  will  devised  all  his  real  and  personal  estate  to  his  son,  appointing 
him  his  sole  executor. — On  the  26th  of  January,  1842,  the  Dean  and  Chapter  granted 
a  fresh  lease  of  the  manor  to  Richard  Plantagenet,  the  then  Duke,  for  twenty-one 
years  from  Lady -Day,  1841,  in  the  same  terms  as  the  former  leases. — In  neither  of 
the  leases  of  1833  and  1842  was  any  mention  made  of  the  deed  of  the  1st  of  August, 
1833;  nor  was  any  licence  to  alienate  applied  for;  nor  was  the  deed  ever  notified 
to  the  Dean  and  Chapter  until  March,  1863. — At  a  special  court  baron  of  the  late 
Duke  (Richard  Grenville)  described  as  "farmer  of  the  Dean  and  Chapter  of  Christ- 
church,  and  lord  of  the  said  manor,"  on  the  29th  of  April,  1836,  one  Hearn  was 
admitted  to  a  copyhold  tenement  of  the  manor  for  three  lives,  on  payment  of  2751. 
— At  a  court  held  on  the  2nd  of  April,  1840,  it  was  presented  that  Hearn  had,  out 
of  court,  in  consideration  of  8001. ,  surrendered  the  copyhold  to  which  he  had  been 
admitted  in  1836,  to  the  use  of  the  then  Duke  (Richard  Plantagenet),  his  heirs  and 
assigns,  and  the  Duke  was  thereupon  admitted  tenant,  to  hold  the  same  tenement 
to  the  use  of  himself,  his  heirs  and  assigns,  during  the  three  lives  and  the  life  of  the 
survivor:  and,  at  a  court  held  on  the  9th  of  May,  184-5,  one  of  the  lives  having 
dropped,  the  then  Duke,  as  lord  of  the  manor,  granted  the  same  tenement  to  himself, 
his  heirs  and  assigns,  for  the  life  of  his  son,  the  now  Duke. — At  a  court  held  on  the 
3rd  of  July,  1840,  the  persons  for  whose  lives  a  certain  copyhold  tenement  had  been 
granted  in  1800  and  1811  being  all  dead,  the  Duke  granted  the  same  tenement  to 
himself  for  the  life  of  himself  and  the  lives  of  his  son  (the  now  Duke)  and  of  his 
sister  (Lady  Anna  Eliza  Grenville),  and  the  life  of  the  survivor  of  them. — At  a  court 
held  on  the  11th  of  November,  1811,  the  then  lord  granted  a  copyhold  tenement 
to  Richard  Grenville  (then  Earl  Temple),  Richard  Plantagenet  (then  Viscount 
Cobham),  and  Lady  Mary  Arundell,  for  their  lives  and  the  life  of  the  survivor. — At 
a  special  court  held  by  the  then  Duke,  Richard  Plantagenet,  on  the  8th  of  July, 
1840,  the  death  of  the  late  Duke  was  presented,  and  thereupon  the  same  tenement 
was  granted  to  Richard  Plantagenet,  his  heirs  and  assigns,  during  the  life  of  the 
defendant,  then  Marquis  of  Chandos.  There  was  a  similar  grant  at  a  court  held  on 
the  9th  of  Ma}',  184.5,  on  the  death  of  Ladj^  Mary  Arundell. — Richard  Plantagenet, 
Duke  of  Buckingham,  died  on  the  29th  of  July,  1861,  and  all  such  interest  as  he 
had  in  the  property  in  question  vested  in  his  only  son,  the  defendant : — Held,  that 
the  above  grants  were  ineffectual  and  void  in  law,  as  having  been  made  by  the  lord 
to  himself  ;  and  that  there  was  nothing  in  the  facts  stated  in  the  case  to  warrant 
the  court  in  presuming,  as  to  the  grants  made  subsequently  to  the  date  of  the 
indenture  of  August  1,  1833,  that  they  were  made  by  the  Duke  as  agent  for  the 
trustees  named  in  that  deed. 

The  following  case  is,  by  order  of  Byles,  J.,  dated  the  23rd  of  February,  1864, 
stated  for  the  opinion  of  this  court,  without  pleadings  : — 

[392]  The  manor  of  Maidsmorton,  in  the  county  of  Bucks,  is  the  property  of  the 
Dean  and  Chapter  of  Christchurch,  Oxford ;  and  they  or  their  lessees  have  the  right 
of  making  grants  for  three  lives  of  certain  copyhold  tenements.  The  copyholders 
themselves  having  no  right  of  renewal. 

In  or  about  the  year  1710,  the  manor  was  demised  by  the  plaintiffs  for  twenty-one 
years ;  and  the  lease  was  from  time  to  time  subsequently  renewed  by  them  for  further 
periods  of  seven  years. 

[393]  In  the  year  1828,  one  of  these  renewed  leases  was  made  to  Richard  Grenville 
Nugent  Chandos  Temple,  Duke  of  Buckingham  and  Chandos.  By  the  terms  of  that 
lease,  all  that  manor  or  lordship  of  Maidsmorton,  in  the  county  of  Bucks,  with  all 
lands,  tenements,  rents,  reversions,  and  services  thexeunto  belonging,  or  in  anywise 
appertaining,  together  with  the  keeping  and  profits  of  the  courts  and  leets,  with  all 
wards,  marriages,  reliefs,  escheats,  and  all  other  commodities  and  emoluments  what- 
soever to  the  manor  or  lordship  belonging  or  appertaining,  ^xcept  and  reserved  to  the 
Dean  and  Chapter  during  the  demise  all  the  rents  of  the  freeholders  of  the  manor,  and 
all  timber-trees  then  standing  or  which  during  the  demise  should  stand  upon  the 
premises, — were  devised  to  the  said  Richard  Grenville  Duke  of  Buckingham  and 
Chandos,  his  executors  and  administrators,  from  the  10th  of  October,  1826,  for  twenty- 
one  years,  subject  to  the  payment  of  the  money  and  corn-rents  therein  mentioned  ; 
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and  the  sumc  lease  contains  a  proviso  against  any  alienation  of  the  demised  premises 
without  the  previouslv  obtained  licence  of  the  Dean  and  Chapter. 

Bv  indenture  dated  the  1st  of  August,  1833,  all  the  manors,  messuages,  lands, 
tenements,  tithes,  and  other  hereditaments  of  or  to  which  the  said  Richard  GrenviUe 
Nugent  Chandos  Temple,  Duke  of  Buckingham  and  Chandos,  was  alisolutely  possessed 
or  entitled  at  law  or  in  equity  for  any  term  oi-  terms  of  years  beneficially,  and  not  as 
mortgagee  or  trustee,  were  assigned  "to  Sir  Thomas  Francis  Frecmantle  and  James 
BuUe'i-  Kiist,  therein  described,  upon  the  trusts  therein  mentioned. 

On  the  18th  of  December.  1833  (the  fiist  seven  years  of  the  before-mentioned  lease 
of  the  manor  having  then  expired),  a  lease  of  the  manor  for  twenty-one  years  as  from 
Michaelmas,  1833,  was  granted  by  the  [394]  plaintitis  to  the  same  lessee.  This  lease 
is  (substantially)  in  the  .same  form  and  terms  as  the  last-mentioned  lease. 

In  January,  183!),  Richard  (Jrenville  Nugent  Chandos  Temple,  Duke  of  Bucking- 
ham and  C;handos,  died,  having  made  a  will  giving  all  his  real  and  personal  estate  to 
his  son  Richard  Plantagenet  Temple  Nugent  Brydges  Chandos  GrenviUe,  commonly 
called  Manjuis  of  Chandos,  and  appointing  him  his  sole  executor;  and,  on  the  'iGth 
of  January,  1842,  a  lease  of  the  manor  for  twenty-one  years  as  from  Lady-day,  1841 
(at  which  time  seven  and  a  half  yeais  of  the  former  renewed  lease  would  have  expired), 
was  granted  by  the  ])laintirts  to  the  .said  Richard  Plantagenet  Temple  Nugent  Brydges 
Chandos  (irenville,  then  Duke  of  Buckingham  and  Chandos.  This  last  lease  is  also 
(substantially)  in  the  same  form  and  terms  as  the  lease  of  1828. 

In  neither  of  the  leases  of  1833  and  1842  is  any  mention  made  of  the  deed  of  the 
1st  of  August,  1833.  No  licence  was  applied  for  for  the  alienation  of  the  property 
comprised  in  that  deed  ;  nor  was  the  deed  ever  notified  to  the  plaintiH's  until  the 
month  of  March,  l^f)3. 

The  court-rolls  of  the  manor  shew  (as  the  fact  was)  that,  at  a  special  court-baron 
held  on  the  29th  of  April,  183fi,  of  the  Duke  of  Buckingham  and  Chandos  (faimer  of 
the  plaintitt),  lord  of  the  said  manor,  it  was  presented  by  the  homage  that  Thomas 
Hearn  had  lately  purchased  the  life-interest  of  one  Gilbert  Flesher,  the  only  then 
surviving  life,  in  a  copyhold  tenement,  and,  having  paid  a  sum  of  27.51.  to  the  loid  of 
the  manor  for  the  insertion  of  two  new  lives,  the  lord,  by  his  steward,  John  King, 
granted  the  said  tenement  to  the  said  Thomas  Hearn,  his  heirs  and  assigns,  for  the 
lives  of  the  said  (Gilbert  Flesher  and  of  [395]  Richard  Carter  and  Edwaid  I'arrott,  and 
the  lives  and  life  of  the  survivors  and  survixor  of  them,  at  the  will  of  the  lord, 
according  to  the  custom  of  the  said  manor:  and  the  said  Thomas  Hearn  was  there- 
upon admitted  tenant  for  the  lives  and  life  aforesaid. 

The  court-rolls  of  the  manor  further  shew  (as  the  fact  was)  that,  at  a  special  court 
of  the  then  Duke  of  Buckingham  and  Chandos,  described  as  above  mentioned,  held  on 
the  2nd  of  April,  1840,  it  was  presented  l)y  the  homage  that,  on  the  1st  of  the  same 
month,  the  said  Thomas  Hearn  had,  out  of  court,  in  consideration  of  8001.  paid  to  him 
bj'  the  said  Richard  Plantagenet,  Duke  of  Buckingham  and  Chandos,  surrendered  into 
the  hands  of  the  lord  of  the  manor,  by  the  acceptance  of  his  steward,  John  King,  the 
copyhold  tenement  to  which  the  said  Thomas  Hearn  had  been  admitted  on  the  29th 
of  April,  1836,  to  the  use  of  the  said  Richard  Plantagenet,  Duke  of  Buckingham  smd 
Chandos,  his  heirs  and  assigns,  for  the  lives  of  the  said  Gilbert  Flesher,  Richard 
Carter,  and  Edward  I'arrott,  and  the  lives  and  life  of  the  survivors  and  survivor  of 
them,  at  the  will  of  the  lord,  according  to  the  custom  of  the  said  manoi' :  and  the 
said  Richaid  Plantagenet,  Duke  of  Buckingham  and  Chandos,  was  thereupon,  liy  his 
attorney,  Henry  Smith,  admitted  tenant,  to  hold  the  said  tenement  unto  and  to  the 
use  of  him  the  said  Richard  Plantagenet,  Duke  of  Buckingham  and  Chandos,  hh  heirs 
and  assigns,  during  the  lives  of  the  said  Gilbert  Flesher,  Richard  Caiter,  and  Edwaid 
Parrott,  and  the  lives  and  life  of  the  survivors  and  survivor  of  them. 

The  court-rolls  of  the  manor  further  shew  (as  the  fact  was)  that,  at  the  court  of 
the  said  Richard  Plantagenet,  Duke  of  Buckingham  and  Chandos,  described  as  afore- 
said, held  on  the  9th  of  May,  1 84.5,  the  said  Gilbert  Flesher  being  then  dead,  the  lord 
of  the  manor,  [396]  by  his  steward,  Henry  Smith,  granted  the  said  tenement  unto  the 
said  Richaid  Plantagenet,  Duke  of  Buckingham  and  Chandos,  his  heirs  and  assigns, 
for  the  lifeof  the  defendant,  Richard  Plantagenet  Campbell,  then  Marquis  of  ('handos, 
now  the  Duke  of  Buckingham  and  Chandos. 

The  court-rolls  of  the  inanor  further  shew  (as  the  fact  was)  that,  at  the  special 
court  of  the  said  Richard  Plantagenet,  Duke  of  Buckingham  and  Chandos,  described 
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as  aforesaid,  held  on  the  3rd  of  July,  1840,  it  was  presented  by  the  homage  that  all 
the  persons  for  whose  lives  and  the  lives  and  life  of  the  survivors  and  survivor,  a  copy- 
hold tenement  had  been  granted  in  the  years  1800  and  181 1  were  dead;  and  there- 
upon the  lord  of  the  manor,  by  his  steward,  John  King,  granted  the  same  tenement 
to  the  said  Kichard  Plantagenet,  Duke  of  Buckingham  and  Chandos,  his  heirs  and 
assigns,  for  the  lives  of  himself  and  of  his  son  the  defendant  (then  Marquis  of  Chandos), 
and  of  his  (the  defendant's)  sister.  Lady  Anna  Eliza  Mary  Gore  Langton,  now  the 
wife  of  William  Henry  Powell  Gore  Langton,  Esq.,  and  therein  described  as  Lady 
Anna  Eliza  Grenville,  and  the  lives  and  life  of  the  survivors  and  survivor  of  them  ; 
and  the  same  Duke  was,  by  his  attorney,  Henry  Smith,  thereupon  admitted  tenant, 
to  hold  the  same  tenement  to  him  and  his  heirs  and  assigns,  for  the  lives  of  himself 
and  the  defendant  and  the  said  Lady  Anna  Eliza  Mary  Gore  Langton,  and  the  lives 
and  life  of  the  survivors  and  survivor  of  them. 

The  court-rolls  of  the  manor  further  shew  (as  the  fact  was)  that,  at  the  court  of 
the  then  lord  of  the  said  manor,  held  on  the  11th  of  November,  1811,  the  then  lord, 
by  his  steward,  granted  a  copyhold  tenement  unto  the  said  Richard  Grenville,  Duke 
of  Buckingham  and  Chandos  (then  Earl  Temple),  the  said  Kichard  Plantagenet,  Duke 
of  Buckingham  and  Chandos  (then  [397]  Viscount  Cobham),  and  Lady  Mary  Arundell, 
for  the  term  of  their  lives,  and  the  life  of  the  survivors  and  survivor  of  them,  succes- 
sively, according  to  the  custom  of  the  manor. 

The  court-rolls  of  the  manor  further  shew  (as  the  fact  was)  that,  at  a  special  court 
of  the  said  Richard  Plantagenet,  then  Duke  of  Buckingham  and  Chandos,  described  as 
aforesaid,  held  on  the  .3rd  of  July,  1840,  it  was  presented  by  the  homage  that  the  said 
Richard  Grenville,  Duke  of  Buckingham  and  Chandos,  had  lately  died,  and  thereupon 
the  lord  of  the  manor,  by  his  stewai'd,  John  King,  granted  the  same  tenement  unto  the 
said  Richard  Plantagenet,  Duke  of  Buckingham  and  Chandos,  his  heirs  and  assigns, 
during  the  life  of  the  defendant  (then  Marquis  of  Chandos) ;  and  the  said  Richard 
Plantagenet,  Duke  of  Buckingham  and  Chandos,  was,  by  his  said  attorney,  Henry 
Smith,  admitted  ten.nt  of  the  said  tenement,  to  hold  to  him  and  his  heirs  and  assigns 
during  the  life  of  the  said  defendant,  then  Marquis  of  Chandos. 

The  court-rolls  of  the  manor  further  shew  (as  the  fact  was)  that,  at  the  court  of 
the  said  Richaid  Plantagenet,  Duke  of  Buckingham  and  Chandos,  described  as  afore- 
said, held  on  the  9th  of  May,  1845  (the  said  Ijady  Mary  Arundell  being  then  dead), 
the  lord  of  the  manor,  by  his  steward,  Henry  Smith,  granted  the  said  tenement  unto 
the  said  Richaid  Plantagenet,  Duke  of  Buckingham  and  Chandos,  to  hold  the  same 
unto  the  same  duke,  his  heirs  and  assigns,  for  the  life  of  the  said  Lady  Anna  Eliza  Mary 
Gore  Langton,  according  to  the  custom  of  the  manor  whensoever  the  same  premises 
should  come  into  the  hands  of  the  lords  of  the  said  manor. 

Richard  Plantagenet,  Duke  of  Buckingham  and  Chandos,  died  on  the  29th  of  July, 
1861  ;  and  all  such  interest  as  he  may  be  held  to  have  had  in  the  [398]  property  in 
question  has  vested  in  his  only  .';on,  the  defendant. 

The  plaintitls  contend  that  each  and  e\eiy  of  the  above-mentioned  grants  made 
respectively  at  the  said  courts  holden  on  the  2nd  of  April,  1840,  the  3rd  -'uly,  1840, 
and  the  9th  May,  1 845,  are  ineffectual  and  void  in  law  ;  and  that  the  several  parties 
claiming  to  hold  the  said  copyhold  tenements  under  and  by  reasons  of  such  grants 
are  not  entitled  to  hold  the  same. 

The  defendant  contends  that  each  and  every  of  such  grants  is  effectual  and  valid 
in  law ;  and  that  the  premises  therein  comprised  are  become  vested  in  him  for  the 
lives  subsisting  therein  under  such  grants ;  and  that  he  is  entitled  to  hold  the 
same  accordingly. 

The  question  now  submitted  to  the  opinion  of  this  court  is,  whether  all  or  any  and 
which  of  such  grants  are  effectual  and  valid  or  not. 

Hayes,  Serjt.  (with  whom  was  Cripps),  for  the  plaintiffs.  The  grants  in  question 
are  void.  It  is  necessary  to  the  validity  of  a  grant  that  there  should  be  a  grantor 
capable  of  granting,  and  a  grantee  capable  of  taking.  At  the  time  of  making  these 
grants,  the  grantor  was  lord  farmer  of  the  manor.  Nemo  potest  esse  tenens  et  dominus. 
There  is  no  case  exactly  in  point :  but  authorities  are  not  wanting  to  establish  the 
principle  which  must  govern  this  case.  In  Firebrassd.  Symes  v.  Pennant,  2  Wils.  254,  the 
question  was,  whether  the  demise  by  copy  of  court-roll  by  a  lord  of  a  manor  to  his  wife 
was  good  in  law  :  but  the  court  said, — "As  this  was  a  provision  by  a  husband  for  his 

C.  P.I, XXII.— 6 


162  THE    DEAN,  ETC.,  OF   CHRISTCHURCH    V.  n  C.  B.  (N.  S.) 399. 

wife,  we  should  he  ghul  (if  possihlc)  to  get  over  tb;it  maxim  in  law  '  llial  a  husband  and 
wife'areone  peifon,'  au(\  therefore  cannot  grant  lands  to  one  another  :  so,  where  there  is  no 
mrticular  custom  in  a  manor,  the  [399]  common  law  must  take  place  :  this  is  an  original 
voluntarv  grant  hv  the  husliand  to  the  wife,  who  cannot  by  law  take  immediately  from 
him,  any  niore  than  a  monk,  who  is  dead  in  law,  and  considered  as  no  person  :  so  here  is 
no  peison  to  take,  for  the  wife  and  husband  are  only  one  person.  We  are  dealing  with 
a  fundamental  maxim  of  the  common  law,  aii<i  might  as  well  repeal  the  first  section  of 
Littleton  as  determine  this  grant  from  the  husband  immediately  to  the  wife  to  be  good, 
and  where  there  is  not  so  much  as  the  shadow  of  .i  person  intervening."  [W'illes,  J. 
Does  this  operate  more  than  a  suspension  !]  The  term  is  gone.  The  lord  having  no 
valid  grant  of  it,  it  goes  to  the  reversioner.  In  Cruise's  Digest,  title  x.,  ch.  vi.,  which 
treats  of  "  Extinguishment  and  Suspension  of  Copyholds,"  it  is  said  (pp.  ;iL' -1-326), 
"Copyhold  estates  may  be  destroyed  in  several  ways;  for,  whenever  an  est^ite  of 
this  kind  ceases  to  be  held  by  copy  of  court-roll  according  to  the  custom  of  the  manor, 
it  is  said  to  be  extinguished  and  gone.  Thus,  if  a  copyholder  suirenders  his  estate  to 
the  lord,  to  the  use  of  the  lord,  tiie  copyhold  is  thereby  extinguished.  It  is,  however, 
necessary  in  a  case  of  this  kind  that  the  lord  to  whom  the  surrender  is  made  have  a 
lawful  estate  in  the  manor  :  for  a  surrender  by  a  copyholder  to  a  person  who  is 
possessed  of  the  manor  by  wrong  will  not  operate  as  an  extinguishment  of  the  copyhold. 
A  bishop  having  been  dissci.sed  of  a  manor  during Ciomwell's  usurpation,  a  copyholder 
surrendered  to  the  disseisor,  ut  inde  faciat  voluntatem  suam.  Aftei-  the  restoration, 
the  bishop  entered.  Resolved  that  the  copyhold  was  not  extinguished,  because  the 
surrender  was  void  :  Pitl  v.  Momr,  2  Show.  1.56.  Lord  Chief  Ikiron  ( Jill)crt  says  (Ten. 
254J,  if  a  surrender  be  made  to  the  lord,  expressing  no  use,  it  shall  be  to  the  use  of 
the  lord  ;  for,  it  cannot  be  imagined  that  the  surrender  was  made  to  no  [400]  end  or 
purpo.se  ;  and  a  surrender  may  be  made  to  the  lord,  and  no  use  need  be  expressed.  It 
is  said  in  Comyns's  Digest,  Copyhold  (F.  8),  that,  in  such  a  case,  the  lord  shall  have  it 
to  the  use  of  the  surrenderor.  But  it  is  laid  down  by  Lord  Holt  (Fisher  v.  Jl'u/g,  1  P. 
Wms.  17,  1  Ld.  Kaym.  627),  that,  if  a  copyholder  surrenders  to  the  lord  without 
declaring  a  use,  the  copyhold  extinguishes  ;  as  on  a  surrender  by  tenant  for  life  to 
him  in  reversion.  Where  a  copyhold  is  thus  surrendered  to  the  lord,  the  land 
continues  to  be  part  of  the  demesnes  of  the  manor,  freed  from  that  customary  right 
of  occupation  which  the  copyholder  had  in  it,  and  will  pass  by  any  conveyance 
of  the  manor.  Thus,  it  was  resolved  in  a  modern  case  (Doed.  Gibbons  v.  Pott,  2  Dongl. 
709),  that,  if  a  lord  of  a  manor  mortgage  the  manor  in  fee  to  A.,  and  afterwards 
purchase  copyholds  held  of  the  manor,  and  take  surrenders  of  them  to  himself  in 
fee,  they  shall  enure  to  the  benefit  of  the  mortgagee.  And  a  settlement  by  the 
lord  of  all  his  estate  mortgaged  to  A.  shall  pass  the  equity  of  redemption  of  such 
surrendered  copyholds.  In  a  subsequent  case  (St.  Paul  v.  Diullcij  and  IPard,  15 
Ves.  167),  it  was  held  by  Lord  Eldon  that,  where  the  lord  of  a  manor  was  tenant 
for  life,  with  remainders  over,  and  purchased  a  copyhold  held  of  the  manor, 
taking  the  surrendei-  to  him  and  his  heiis,  it  was  extinguished,  and  as  parcel 
of  the  manor  became  subject  to  the  limitations  of  it.  If  a  copyholder  releases 
all  his  estate  and  interest  to  the  lord  of  the  manor,  it  will  operate  as  an  extinguish- 
ment of  his  copyhold :  for  a  release  cannot  in  its  own  nature  pass  away  a 
possession,  yet  it  may  amount  to  a  signification  of  the  tenant's  intention  to 
hold  the  lands  no  longer ;  and  the  lule  is  that  everything  amounting  to  a 
determination  of  the  copyholder's  will  to  hold  no  longer,  ex-[401]  tiiiguishes 
the  copyholrl  (a).  So,  if  the  lord  conveys  away  the  freehold  of  a  copyhold  to  a 
stranger,  and  the  copyholder  releases  to  the  stranger,  this  will  also  extinguish  the 
copyhold  :  but,  if  a  copyholder  be  ousted,  and  so  the  lord  disseised,  and  the  copyholder 
releases  all  his  right  to  the  disseisor,  it  will  have  no  effect,  because  the  disseissor  has 
no  customary  est^ite  on  which  the  release  of  the  customary  right  may  enure  :  //'<;/.'- 
ford's  cafe,  I  Leon.  102;  JVilsan  v.  Allm,  1  Jac.  &  W.  611  ;  Martimores  mse,  Hetley, 
150  ;  Gilb.  Ten.  .300.  .\ny  conveyance  of  the  land  by  the  lord  to  the  copyholder,  for 
an  estiite  of  freehold,  or  even  for  a  term  of  years,  will  extinguish  the  copyhold  :  for, 
the  estate  of  the  copyholder,  being  only  at  will,  becomes  meiged  by  the  accession  of 


(o)  Gilb.  Ten.  300 ;  Blemmer  Hassett  v.  Hnmberstcme,  Hutton,  65,  Sir  W.  Jones,  4: 
(Blererlmsset  v.  Homberslme),  Winch,  R.  66  (HoJiset  v.  Hanson). 
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any  greater  estate ;   Co.  Cop.  s.  62.     If   the  lord  demises  land  held  by  copy  to  a 
stranger   for  3'ears,  and  the   stiaiigei'  assigns  over  his  term  to  the  copyholder,  the 
cop3'hold  will  be  thereby  extinguished  ;  for  both  these  interests  cannot  exist  in  the 
same  person  simul  et  semel  ;  and  consequently  one  of  them  must   be  determined, 
which  of  necessity  must  be  the  customary  estate  ;  for,  the  estate  derived  from  the 
common    law   cannot   merge    in    that ;    and,    when    common    law  and   custom   come 
together,  and  one  or  the  other   must   necessarily  stand,  the  common    law  shall    be 
preferred:  Lane's  case,  2  Co.  Eep.   16  b.     It  was  resolved  upon  the  same  principle 
\Hide  V.  Newport,  Moore,  18-5;  French's  case,  i  Co.  Rep.   .31  b.),  that,  where  a  copy- 
holder in  fee  took  a  lease  for  years  of  the  manor,  the  copyhold  was  extinct  for  ever, 
and  not  during  the  continuance  of  the  lease  only."     In  Bingharn  v.  Woodgate,  1  Kuss. 
ct  M.  .'52,  it  was  held  by  Sir  .John  Leach,  M.  R.,  that,  where  a  customary  tenement 
[402]  is  freehold,  and  the  lord,  being  only  tenant  for  life  of  the  manor,  purchases  the 
fee  of  the  customary  tenement  the  seigniory  is  suspended  during  the  life  of  the  lord, 
but  revives  at  his  death,  and  the  customary  tenement  descends  to  his  heir.     In  Doe  d. 
Gibbons  v.  Pott,  2  Dougl.  709,  720,  Lord  Mansfield  says :  "  After  the  mortgage,  the 
mortgagee  in  fee  had  a  right  to  the  manor  and  everything  held  of  it  as  parcel  thereof. 
In  notion  of  law,  the  mortgagor  was  only  tenant  at  will,  or,  at  most,  from  year  to 
year.     He  had  the  lowest  estate  possible.     In  e(priti/  he  was  lord  of  the  manor,  subject 
to  the  charge  upon  it ;  but  he  could  do  nothing  to  weaken  the  security.     In  both 
views  it  is  clear  what  he  could  do  in  consequence  of  the  surrenders.     He  had  the 
opportunity,  if  he  had  been  absolutely  tenant  in  fee,  either  to  continue  the  copyholds 
as  parcel  of  the  manor, — bv  granting  them  out  again  by  copy  of  court-roll,  because 
the  custom  is  not  broken  by  their  merely  having  continued  in  the  lord's  hand,  but 
they  may  notwithstanding  he  alleged  to  have  been  demised  and  demisable  by  copy  of 
court  roll,  which  is  all  that  is  necessary, — or  to  sever  them  from  the  manor  by  any 
common-law  conveyance,  as  a  lease,  &c.     But,  the  manor  being  mortgaged  in  fee,  he 
could  not  sever  them,  because   that  would   have  diminished  the  security ;    for,  the 
mortgagee    had  a  right  to  the  services,   quit-rents,  escheats,  forfeitures,  and  other 
casualties."     [Willes,    J.     That   was   a    peculiar   case.     The   mortgagee   has   all  the 
intere.st  which  the  mortgagor  had.     The  copyhold  was  not  absolutely  extinguished  ; 
otherwise  there  could  be  no  re-grant.     Williams,  J.     What  is  the    principle  which 
enables  the  lord  to  make  a  voluntary  grant  ]]     It  depends  on  custom.     In  1  Scriven 
on  Copyholds,  p.  91,  it  is  said  :  "The  law  does  not  regard  either  the  quality  of  the 
person  of  the  lord,  or  the  quantity  of  his  estate ;  for,  although  he  be  not  [403]  siii 
juris,  or  be  seised  of  a  limited  interest  only,  yet  may  he  make  a  voluntary  giant  in  fee 
or  for  such  estate  as  is  authoiized  by  the  custom  of  the  manor,  which  giant  would  be 
good,  notwithstanding  the  interest  granted  should  continue  longer  than  that  of  the 
lord ;  for  instance,  the  infancy,  idiotcy,  or  lunacy  of  the  lord  of  the  manor, — or  his 
being  an  outlaw,  an  excommunicate,  a  feoffee  on  condition,  guardian  in  socage,  tenant 
in  tail,  for  life,  or  for  years  or  even  at  will ;  tenant  by  the  courtesy,  by  statute,  or  by 
elegit ;  or  his  being  a  bishop  or  other  ecclesiastic  seised  in  right  of  his  bishopric  or 
church, — will  not  disable  him  from  making  a  voluntary  grant ;  and,  in  the  latter  case, 
the  grant  would  be  good  even  against  the  King,  on  the  vacancy  of  the  see.     So,  a 
grant  by  a  doweress,  or  by  the  husband  seised  in  right  of  his  wife,  is  equalh'  good  to 
bind  the  inheritance  or  other  estate  authorized  by  the  custom;    but,  in  the   latter 
instance,  the  wife's  joining  is  essential  ;  and  this  because  it  is  not  the  husband  alone, 
but  both  husband  and  wife  that  are  seised  in  right  of  the  wife."     For  all  these  proposi- 
tions  the  learned  author  cites  abundant  authorities.     In  Coke's  Copyholder,   edit. 
1764,  p.  69,  it  is  .said  :  "  The  reason  of  the  law  is  this  : — A  copyholder  upon  voluntary 
grants  made  by  copy  doth  not  derive  his  estate  out  of  the  lord's  estate  only,  for  then 
the  copyholder's  estate  should  cease  when    the   lord's   interest   determineth  :    nam, 
cessante  primitivo,  cessat  derivativas  :    but  the  life  of  the  copyholder's  estate  is  the 
custom  of  the  manor  :  and  therefore,  whatsoever  befalleth  the  lord's  intere.st  in  his 
manor,  be  it  determined  bv  the  course  of  time,  by  death,  by   forfeiture,   or   other 
means,  yet,  if  the  lord  were  legitimus  dominus  pro  tempore,  how  small  soever  his 
estate  was,  that  is  enough  ;  for  the  same  custom  that  tixeth  a  copyholder  instantly  in 
his  land  upon  his  admittance,  will  likewise  preserve  [404]  and  protect  his  interest  to 
the  end,  in  such  manner  that,  though  the  lord's  interest  faileth,  yet  his  shall  never  fall 
to  the  ground,  being  upheld  by  such  a  prop,  such  a  pillar."     In  Watkins  on  Copyholds, 
4th  edit.,  by  Coventry,  vol.  1,  p.  423  [354],  it  is  said  that,  "if  A.  be  a  copyholder  in 
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fee  and  accept  ;i  common-law  lease  for  years  of  the  premises,  or  a  lease  for  years  of 
he  entire  2or,  his  copvhold  interest  will  be  extinguished  Or,  if  A.  be  lessee  of 
he  n  mor  and  B.  a  copyholder  i,.  fee,  and  B.  bargani  and  sell  his  copyhold  to  A.  and 
it  l^rs  the  copvhold  interest  shall  be  extinguished  for  ever."  "bo  (note  y),  if  he 
sm^K  e'rs  0  a  /ssce  for  years  of  the  manor,  to  the  use  of  the  same  lessee,  the  copy- 
^  1  w  b  e^tinjnlshed':  "  Godb.  101,  case  117.  And  in  note  (1)  p.  424  it  is  said  : 
"A  question  has  occurred,  whether,  upon  the  descent  of  a  copyhohl  m  fee  to  a  person 
havinc  alreadv  the  fee  of  the  manor  by  purchase  subject  to  a  lease  of  it  for  years,  the 
lessee  be  entitled  to  call  upon  the  tenant  (his  landlord)  on  whom  the  copyhold  m  fee 
L  so  descended,  to  come  in  and  be  admitted  and  pay  to  the  lessee,  as  lord  of  the 
manor,  the  c.stomary  tines.  Mr.  H.argrave  considered  that  an  absolute  extinguish- 
ment in  this  case  would  work  great  injustice  to  the  lessee,  yet,  from  the  invincible 
nature  of  the  rule  that  one  person  cannot  be  l)oth  lord  and  tenant  at  the  same  time  he 
doubted  whether,  in  strictness  of  law,  such  an  eftect  would  not  be  produced.  But  he 
thought  it  probable  that  a  court  of  equity  would  relieve  against  the  extinguishment,  if 
that  were  really  the  effect  at  law,  and  particularly  from  the  circumstance  that  the  con- 
veyance of  the  manor  to  the  lord  and  tenant  was  expressly  subject  to  the  existing 
lease  "  In  1  Cruise's  Digest,  p.  269,  it  is  laid  down  that,  "  Whenever  copyholds  are 
transferred  from  one  person  to  another,  or  descend  to  an  heir,  a  new  grant  is  also 
made  by  the  [405]  lord;  so  that,  in  fact,  every  copyhold  is  held  by  grant  from  the 
lord.  But,  ill  those  cases,  the  grantee  must  be  .admitted  in  the  lord's  court,  and  the 
adinittanco,  in  which  the  new  'grant  is  contained,  entered  on  the  rolls  ;  upon  which 
the  title  of' the  grantee  entirely  depends.  All  those  who  have  any  estate  in  a  manor, 
though  it  be  only  for  years  or  even  at  will,  may  regrant  a  copyhold  which  escheats  or 
corned  to  them  iii  any' other  way  ;  reserving  the  antient  rents,  customs,  and  services. 
And  such  grant  shall  bind  the  lord  who  has  the  inheritance  of  the  manor  ;  for  each 
of  them  is  dominus  pro  tempore,  and  within  the  custom.  The  reason  is,  that  a  copy- 
holder docs  not  derive  his  estate  out  of  that  of  the  lord  only,  for  then  the  copyhold 
interest  would  cease  with  the  estate  of  the  lord ;  but  from  the  custom." 

As  to  the  effect  of  the  deed  of  1833,— it  will  be  said  that  the  general  words  are 
suflficiently  extensive  to  convey  all  that  the  Duke  had.  Upon  the  face  of  it,  this  deed 
does  not  shew  what  the  trusts  were.  The  subsequent  conduct  of  the  Duke  is  as  if  no 
such  deed  existed.  Two  renewals  of  the  term  are  afterwards  obtained,  no  notice  being 
taken  of  the  deed  of  the  1st  of  August,  1833.  The  Duke  would  be  estopped  from 
saying  that  these  leases  were  bad  :  Davidson  v.  Genl,  1  Hurlst.  &  N.  744.  [Willes,  J. 
Is  there  any  one  of  these  grants  which,  if  made  to  a  third  person,  would  have  been 
good  as  against  the  Dean  and  Chapter?]  It  is  submitted  not.  Lord  Coke,  comment- 
ing upon  the  words  "seised  of  a  manor,"  in  s.  73  of  Littleton,  says,  — Co.  Litt.  58  b., 
— "Although  the  word  be  'seised,'  which  properly  betokeneth  a  freehold,  yet  tenant 
for  years,  tenant  by  statute-merchant,  staple,  elegit,  and  tenant  at  will,  guardian  in 
chivalrie,  &e.,  who  are  not  properly  seised  but  possessed,  are  domini  pro  tempore,  not 
only  to  make  admittance,  but  to  grant  voluntary  copies  of  [406]  antient  copyhold 
lands  which  come  into  their  hands.  And  therefore  there  is  a  diversity  between 
disseisors,  abaters,  intruders,  and  others  that  have  indefeasible  titles ;  for  their 
voluntary  grants  of  antient  copyhold  lands  should  not  bind  the  disseisees  or  others 
that  right  have.  And  voluntary  grants  by  copy  made  by  such  particular  tenants  as 
is  aforesaid  shall  bind  him  that  hath  the  freehold  and  inheritance,  because  all  these  be 
lawful  lords  for  the  time  being :  but  so  is  not  a  tenant  at  .sufferance,  because  he  is  in 
by  wrong,  as  hath  been  said  :  and  so  was  it  adjudged  P.  29  Eliz.,  inter  Bous  et  Arters, 
4  Co.  Rep.  24.  But  admittances  made  by  disseisors,  abaters,  intruders,  tenants  at 
sufTerance,  or  others  that  have  defeasible  titles,  stand  good  against  them  that  right 
have,  because  it  was  a  lawful  act,  and  they  were  compellable  to  do  them."  The  dis- 
tinction was  acted  upon  in  Doe  d.  Burr/ess  v.  Thompson,  5  Ad.  &  E.  .532,  1  N.  &  P.  215. 
There,  copyhold  property  in  a  manor  belonging  to  the  see  of  Ely  was  surrendered  to  B., 
who  wcis  admitted  on  this  surrender  at  a  court  purporting  to  be  a  court  of  Joseph, 
Bishop  of  Ely,  lord  of  the  manor.  At  the  time  of  the  admission,  no  grant  of  the 
temporalities  had  been  made  to  Joseph  since  the  death  of  the  preceding  bishop,  nor 
had  Joseph  been  confirmed.  It  was  held  that  the  admission  was  nevertheless  good,  the 
lord's  title  being  immaterial,  since  the  admission  was  not  a  voluntary  act,  but  in 
pursuance  of  a  surrender.  So,  in  Harris  v.  Jays,  Cro.  Eliz.  699,  it  was  held  that  a 
voluntary  grant  by  one  who  was  steward  de  facto  only,  was  bad ;  though  it  would 
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have  been  otherwise  if  it  had  been  a  thing  of  necessity.  For  these  reasons  it  is 
submitted  that  these  voluntary  grants  are  void,  and  the  plaintiffs  are  therefore  entitled 
to  recover. 

Hearn's  ease, — the  grant  of  April  2,  1840, — differs  slightly  from  the  others ;  but 
not  in  any  important  particular.     The  same  principle  is  involved  in  all. 

[407]  C.  Hall  (with  whom  was  Murray),  contra.  The  objection  is  one  of  a  purely 
technical  character.  If  the  grants  had  been  to  a  trustee  for  the  Duke,  there  would 
have  been  no  difficulty.  The  general  principle  relied  on  for  the  plaintiffs  is  not  dis- 
puted :  but  the  authorities  cited  have  little  or  nothing  to  do  with  the  present  question. 
The  real  question  is,  what  is  the  operation  of  the  deed  of  the  1st  of  August,  l.^'.SS, 
upon  the  then  existing  lease  held  by  the  Duke  of  Buckingham.  It  is  submitted  that 
the  property  comprised  in  it  passed  by  that  deed  to  the  trustees,  and  that  the  accept- 
ance of  the  lease  subsequently  created  no  estoppel  binding  on  the  Duke  or  his  successors. 
It  is  contrary  to  principle  to  set  up  an  estoppel  where  the  parties  are  not  in  the  relative 
position  of  lessor  and  lessee.  In  Co.  Litt.  47  b.,  it  is  .said  that,  "  If  a  man  take  a  lease 
of  his  own  land  by  deed  indented  reserving  a  rent,  the  lessee  is  concluded.  But,  if  a 
man  takes  a  lease  of  the  herbage  of  his  own  land  by  deed  indented,  this  is  no  con- 
clusion to  say  that  the  lessor  had  nothing  in  the  land,  because  it  was  not  made  of  the 
land  itself  :  but,  if  a  man  take  a  lease  for  years  of  his  own  land  by  deed  indented, 
the  estoppel  doth  not  continue  after  the  terrae  ended ;  for,  by  the  making  of  the  lease, 
the  estoppel  doth  grow,  and  consequently  by  the  end  of  the  lease  the  estoppel  deter- 
mines, and  that  part  of  the  indenture  which  belonged  to  the  lessee  doth  after  the 
term  ended  belong  to  the  lessor,  which  should  not  be  if  the  estoppel  continued." 
James  v.  Laruhn,  Cro.  Eliz  36,  is  an  authority  to  the  same  effect ;  and  so  is  Ctcthhertson 
V.  IiTing,  4  Hurlst.  &  N.  742.  Whether  Hearn's  grant  was  good  or  not,  is  a  matter  of 
indifference ;  for,  if  the  reversion  were  vested  in  Hearn,  he  sold  to  the  defendant. 
There  is  nothing  in  law  to  invalidate  the  surrender  and  admittance.  As  to  the  other 
two,  the  true  character  of  the  Duke  was  that  of  agent  for  [408]  the  trustees.  The 
relation  between  them  was  that  of  mortgagor  and  moitgagee,  or  trustee  and  cestui 
que  trust.  He  stands  precisely  in  the  position  that  the  plaintiff  in  Mclling  v.  Leak; 
16  C.  B.  6.52,  stood  in.  Cresswell,  J.,  in  delivering  the  judgment  of  the  court  there 
says  that,  "although  it  may  be  well  argued,  on  general  principle,  as  well  as  on  the 
authority  of  Garmrd  v.  Tvck,  8  C.  B.  231,  that  a  cestui  que  trust  who  is  in  possession 
with  the  consent,  or  even  the  mere  acquiescence,  of  the  trustee,  must  be  regarded  as 
his  tenant  at  will,  yet  this  doctrine  (as  is  observed  in  the  excellent  note  of  Messrs. 
Morley  and  Coote,  in  their  edition  of  Watkins  on  Conveyancing,  p.  19)  applies  only 
to  the  case  where  the  cestui  que  trust  is  the  actual  occupant.  If  he  is  only  allowed 
to  receive  the  rents  or  otherwise  deal  with  the  estate  in  the  hands  of  the  occupying 
tenants,  he  stands  in  the  relation  merely  of  an  agent  or  bailiff  of  the  trustees,  who 
choose  to  allow  him  to  act  for  them  in  the  management  of  the  estate."  Whether  the 
renewed  leases  were  valid  or  not,  the  Duke  would  take  them  bound  in  equity  with  a 
trust  for  the  trustees  of  the  deed  of  1833.  But  it  is  not  necessary  to  rely  on  that; 
for,  we  find  the  Duke  acting  as  lord,  holding  courts,  and  making  grants,  and  doing 
other  acts  as  agent  for  the  trustees.  Xo  authority  is  to  be  found  bearing  very 
accurately  upon  the  matter  :  certainly  there  is  none  against  the  defendant's  contention. 
[Williams,  J.  Do  you  say  that  we  are  to  take  it  that  the  Duke,  in  continuing  to 
exercise  the  functions  of  lord,  did  so  as  agent  of  the  trustees  1]  Yes.  [Williams,  J. 
That  is  a  question  of  fact.  He  was  clothed  at  the  time  with  the  character  of  lessee, 
and  is  found  holding  courts  in  his  own  name.  Is  not  that  inconsistent  with  the  fact 
which  you  wish  us  to  assume?]  No  new  lease  was  made  to  the  defendant  when  he 
executed  the  two  grants  of  1840.  [Willi.inis,  [409]  J-  As  between  the  Dean  and 
Chapter  and  the  Duke,  he  was  lord  of  the  manor.]  It  is  submitted  that  the  Duke  is 
not  estopped  from  shewing  the  true  state  of  things :  I'artinan  v.  JViUi<,  Cro.  Eliz.  386. 
The  subject  is  discussed  in  Williams  on  Executors,  .5th  edit  1245,  and  in  Sheppard's 
Touchstone,  454.  [Williams,  J.  The  court-roll  describes  the  Duke  as  "farmer  of  the 
Dean  and  Chapter  of  Christchurch,  Oxford,  lord  of  the  said  manor."]  It  is  not 
necessary  to  name  the  lord  of  the  manor  at  all.  It  is  said  that  these  grants  are  void, 
being  made  by  a  tenant  at  will  to  himself.  But  the  answer  is  obvious  :  as  the  defen- 
dant could  not  act  in  both  capacities,  the  very  act  of  assuming  to  grant  must  be  a 
determination  of  the  tenancy  at  will :  Co.  Litt.  57  a.  ;  Birdi  v.  Wdghl,  1  T.  K.  378, 
382.     Each  tenant,  therefore,  would  ha\-e  held  as  copyholder,  and  not  as  tenant  at 
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will.     That  applies  to  the  two  grants  of  1840.     As  to  the  grant  of  1845,  it  was  not  a 
grant  1)V  the  lord  to  himself. 

Haves,  Serit.,  was  heard  in  reply  (<().  .  .     .i,-  i      1 1  i      f      .i 

EuiK  C  J  I  am  of  opinion  that  our  judgment  in  this  case  should  be  for  .he 
nlaintills,'  the  Dean  and  Chapter  of  Christchurch,  Oxford,  who  are  lords  of  the  manor 
of  Maidsmorton.  The  case  turns  upon  the  validity  of  certain  grants  and  admittances 
to  copvhui.l  tcieraents  of  the  manor,  made  l.y  the  Dukes  of  Backuigham  who  preceded 
the  now  Duke,  the  defendant.  I  am  of  opinion  that  nothing  passed  by  those  grants, 
[4101  l>ecause  at  the  respective  times  when  they  were  made  the  Duke  was  lessee  of  the 
manor,  and  so  the  grant  was  in  cftect  a  grant  l.y  the  lord  to  himself  :  and  I  take  it 
to  be  clear  that  such  a  grant  would  not  pass  any  estate.  In  \iners  Abridgment, 
Copi/hohl  (N.  1 ),  pi.  8,  is  an  authoritv  straight  to  the  point,—"  A  man  cannot  be  a  copy- 
holder unto  a  manor  whereof  he  himself  is  lord,  although  he  be  but  dominus  pro 
termino  annorum,  or  in  jure  u.xoris  ;  "  Calth.  Reading  5.3.  This  is  perfectly  clear,  and 
indeed  it  was  not  disputed  in  the  able  argument  of  Mr.  Hall.  I  do  not  say  that  the 
copyhold  by  the  grant  becomes  merged,  nor  do  I  say  that  it  was  extinguished  or  put 
an  end  to  ;  because  it  is  clear  that  it  may  still  be  capable  of  being  re-granted,  though 
suspended  for  a  time.  If  therefoi'e  the  case  had  stood  there,  it  is  agreed  on  all  hands 
that  the  plaintiffs  would  be  entitled  to  judgment.  But  the  main  argument  on  the 
part  of  the  defendant  has  been  as  to  the  effect  of  the  deed  of  August  1st,  1833,— 
whether  it  had  the  effect  of  preventing  the  Duke  from  being  lord  of  the  manor  at 
the  time. 

By  that  deed  the  Duke  (Kichard  (Irenville)  granted  all  the  manors,  messuages, 
lands,  tenements,  tithes,  and  other  hereditaments  of  or  to  which  he  was  possessed  or 
entitled  at  law  or  in  equity  for  any  term  or  terms  of  years  beneficially,  and  not  as 
mortgagee  or  trustee,  to  Sir  Thomas  Francis  Freemantle  and  James  Buller  East,  upon 
certain  trusts.  If  they  had  granted  the  copyhold  tenements  to  the  Duke,  the  grant 
might  have  been  valid."  Bntthat  deed  is  put  forward  for  the  purpose  of  shewing  that 
the  Duke  at  the  time  he  made  these  grants  had  nothing  in  the  manor.  There  is, 
however,  a  difficulty  about  that  because,  if  the  Duke  had  nothing  in  the  manor,  no 
estate  could  pass  by  his  grant.  The  main  strength  of  Mr.  Hall's  argument  has  been, 
that  the  trustees  under  the  deed  of  the  1st  of  [411]  August,  1833,  must  be  taken  to 
ha\'e  allowed  the  Duke  to  act  as  their  agent,  and  that  the  grants  must  be  taken  to  be 
grants  by  the  trustees  by  their  agent.  That  would,  however,  be  a  question  of  fact. 
But  it  is  not  found  as  a  fact  in  the  case :  and  every  fact  which  is  stated  in  the  case 
in  relation  to  this  matter  negatives  that  there  was  any  intention  either  on  the  part 
of  the  Duke  or  the  trustees  that  there  should  be  a  grant  taking  any  operation  from 
the  trustees  or  by  their  authority.  Certain  it  is  that,  after  the  deed  of  August,  1833, 
granting  the  Duke's  interest  in  this  manor,  amongst  other  thing.s,  to  the  trustees, 
every  act  done  with  reference  to  the  estate  is  inconsistent  with  the  notion  that  the 
trustees  intended  to  authorize  the  cestui  que  trust  to  act  foi-  them,  or  that  the  cestui 
(juc  trust  considei'ed  himself  their  agent;  for,  in  December,  1833,  the  then  Duke 
(Richard  (Trenville)  takes  from  the  Dean  and  Chapter  a  new  lease  of  the  manor;  and 
at  the  expiration  of  about  seven  years  of  that  term  another  renewal  is  made  to  his 
successor  Richard  Plantagenet,  the  late  Duke.  In  all  these,  the  Duke  is  treated  as  the 
lord  farmer  of  the  manor :  and  courts  have  been  held  in  the  name  of  the  Duke  as  lord 
farmer,  at  which  surrenders  and  admittances  have  taken  place,  without  a  sign  of  the 
trustees  having  ever  assumed  to  exercise  any  right  over  the  manor  or  ever  interfered 
in  any  way  with  what  was  being  done.  It  seems  to  me,  therefore,  that  the  defence 
founded  upon  the  deed  of  the  1st  of  August,  1833,  fails,  and  that  that  deed  may  be 
considered  as  altogether  out  of  the  case,  "it  comes  then  to  the  undisputed  proposition 
that  a  grant  by  the  loir]  of  a  manor  of  a  copyhold  tenement  to  himself  is  void  and 
operates  nothing.  For  these  reasons,  therefore,  I  come  to  the  conclusion  that  the 
plaintiffs  are  entitled  to  judgment. 

[412]  Williams,  J.  I  am  of  the  same  opinion.  The  question  that  is  submitted 
for  our  consideration  in  this  case  is,  whether  all  or  any  and  which  of  the  grants 

(a)  At  the  close  of  the  argument,  Willes,  J.,  called  the  attention  of  the  parties  to 
the  omission  to  luimber  the  paragraphs  of  the  special  case  in  accordance  with  the  rule 
of  Hilary  Term,  1862,  which  disentitles  the  attorneys  to  the  costs  of  drawing  and 
copying,  without  the  special  order  of  the  court.     See  11  C.  B.  (N  S  )  477 
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mentioned  therein  are  effectual  and  valid  or  not.  Had  it  not  been  for  the  argument 
founded  upon  the  assignment  of  the  1st  of  August,  1833,  which  was  urged  by  Mr.  Hall 
with  considerable  learning  and  ingenuity,  it  could  not  for  a  moment  be  contended, — 
indeed,  it  was  so  conceded, — that  these  grants  could  be  sustained,  because  it  is  plain 
that  they  would  be  in  violation  of  the  principle  upon  which  the  dictum  in  Viner's 
Abridgment,  Copyhold  (N.  1),  pi.  8,  to  which  my  Lord  has  referred,  viz.  that  a  man 
cannot  be  a  copyholder  of  a  manor  whereof  he  himself  is  lord,  is  founded.  But  then 
it  is  said  that,  admitting  that  principle,  this  is  not  the  case  of  a  man  being  a  copyholder 
to  himself,  because  that  assignment  put  the  trustees  in  the  place  of  the  Duke  with 
reference  to  the  lease  of  the  manor,  and,  the  trustees  having  allowed  the  Duke,  notwith- 
standing that  assignment,  to  continue  in  the  enjoyment  of  the  propeity  assigned,  all 
his  acts  in  relation  thereto  must  be  referred  to  an  authority  conferred  upon  him  by 
them  to  act  as  their  agent.  Now,  it  may  be  and  no  doubt  is  the  law  that,  if  a  mort- 
gagor is  allowed  by  the  mortgatiee  to  remain  in  possession,  and  nothing  else  appears 
in  the  case,  you  may  assume  acquie.scence  on  the  part  of  the  mortgagee,  and  that  the 
acts  of  the  mortgagor  are  acts  done  by  him  as  his  agent.  But  that  rule  has  no 
application  where,  besides  the  fact  of  the  mortgagor  continuing  in  possession,  there 
are  other  facts  in  the  case  which  ai'e  wholly  inconsistent  with  the  presumption  of  such 
agency.  It  appears  to  me  that  there  are  abundant  facts  here  to  shew  that  the  succes- 
sive Dukes  did  the  several  acts  in  question,  not  in  the  character  of  agents  to  the 
trustees,  but  in  that  of  the  lessees  of  the  manor.  When  the  leases  became  [413] 
renewable  at  the  expiration  of  each  period  of  seven  years,  the  renewed  lease  was  made, 
not  to  the  trustees,  but  to  the  then  Duke.  And,  from  the  fact  of  their  taking  these 
renewals,  and  holding  courts  baron  avowedly  in  the  character  with  which  such  renewed 
leases  invested  them,  and  from  the  other  circumstances  adverted  to  by  my  Lord,  it 
is  plain  that  we  should  be  violating  the  truth  if  we  were  to  draw  the  inference  that 
the  grants  were  made  by  the  Dukes  of  Buckingham  in  the  character  of  agents  for  the 
trustees  under  the  deed  of  the  1st  of  August,  1833.  For  these  reasons,  I  think  the 
ingenious  argument  pi'esented  by  Mr.  Hall  fails,  and  that  the  rule  of  law  must  prevail. 
W1LLE8,  J.  I  am  of  the  same  opinion.  It  appears  to  me  that  the  defendant  can 
derive  no  advantage  from  the  deed  of  the  1st  of  August,  1833.  Upon  the  face  of  the 
grants,  the  grantor  intended  and  professed  to  grant  to  himself.  Such  a  grant  is  void 
for  obvious  reasons,  and  on  established  authority.  Can,  then,  a  person  who  has 
attempted  to  grant  in  that  infoi-mal  mode  make  the  grant  valid  by  shewing  that  in 
fact  the  manor  was  vested  in  trustees  for  him?  It  is  insisted  that  he  may,  though  the 
trustees  did  not  in  any  way  actively  interfere.  It  is  said  that,  although,  in  respect 
of  property  in  the  actual  possession  of  the  cestui  que  trust,  not  interfered  with  by  the 
trustees,  the  former  is  to  be  considered  as  tenant  at  will  to  the  latter,  yet,  in  respect 
of  property  of  which  the  cestui  que  trust  is  not  in  actual  possession,  but  of  which  he 
receives  the  rents  and  profits,  the  relation  of  the  parties  is  not  that  of  landlord  and 
tenant  at  will,  but  that  of  principal  and  agent.  I  am  quite  prepared  to  admit  that 
ordinarily  that  would  be  so.  This  court  recently,  in  a  case  of  Snell  v.  Finch,  13  C.  B. 
(N.  S.)  65,  applied  the  doctrine  of  Trent  v.  Hunt,  9  Exch.  14, — where  it  was  [414] 
held  that,  if  a  lessor,  having  mortgaged  his  reversion,  is  permitted  by  the  mortgagee 
to  continue  in  the  receipt  of  the  rent  incident  to  that  reversion,  he  during  such  per- 
mission is  presumptione  juris  authoiized,  if  it  should  be  necessary,  to  realize  the  rent 
by  distress,  and  to  distrain  for  it  in  the  name  of  the  mortgagee,  as  his  bailiff, — to  the 
case  of  trustees  and  cestui  que  trust  under  circumstances  similar  to  those  in  the  case 
cited  by  Mr.  Hall  of  MelUng  v.  Leak,  16  C.  B.  6.52.  I  do  not  therefore  doubt  that 
ordinarily  that  would  be  so,  and  that  such  a  state  of  things  might  be  inferred  from 
the  trustees  not  interfering,  without  proving  any  actual  authority  from  them.  But  I 
do  exceedingly  doubt  the  applicability  of  that  law  to  the  case  of  trustee  and  cestui  que 
trust  of  a  manor.  A  manor  does  not  consist  of  mere  rents  and  profits.  It  is  a  feather 
in  the  cap  of  the  lord.  The  person  entitled  as  lord  has  many  things  to  do  that  are 
of  more  consequence  than  the  mere  receiving  of  rents  and  fines.  He  has  officers  to 
appoint,  and  court  barons  to  hold, — things  which  may  well  be  considered  capable  of 
actual  possession  and  enjoyment.  I  should  therefore  lie  disposed  to  hold  the  case 
different  from  that  of  a  mere  trust  to  receive  lents  and  profits.  I  should  have  thought 
that  the  proper  conclusion  to  arrive  at,  if  the  matter  were  properly  examined  into, 
would  be,  that  the  cestui  que  trust,  Vjeing  allowed  by  the  trustees  to  exercise  the 
functions  of  the  lord  of  the  manor,  would  he  more  properly  called  tenant  at  will  to 
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them  nUher  than  agent,  and  must  be  considered  to  have  done  all  he  did  as  lord  de 
S'  lut  I  do  not'know  that  it  is  at  all  necessary  to  pronounce  any  absolute  opunon 
mo"  that,  because,  for  the  reasons  sUvted  by  my  Brother  A\  ilhams  this  being  a 
u^Lion  o  fact,  and  the  case  being  altogether  bare  of  any  suggestion  of  auhonty  u 
the  Duke  of  Buckingham  to  act  as  agent  for  the  trustees  named  in  the  deed  [415]  of 
the  1st  of  August,  Tt<;i3,  but,  on  the  contrary,  that  instrument  containing  much  to 
suKKCSt  a  strong  suspicion  that  neither  the  Duke  nor  the  trustees  ever  entertained 
a  ;;ftion  that  his  manor  was  affected  by  it,  I  entirely  agree  that  it  would  be  a  strained 
and  false  conclusion  for  us  to  hold  that  the  Duke,  professing  to  act  for  himself  as 
lessee  and  farmer  of  the  Deau  and  Chapter  of  Christchurch,  was  in  reality  acting  as 
the  ac'ent  of  the  tiustees,  so  as  to  make  good  a  grant  which  upon  the  face  of  it  is  void 
for  sinniii"  a-'ainst  the  rule  of  law  which  has  been  so  well  laid  down.  Upon  the  best 
consideration"  therefore,  which  I  have  been  able  to  bring  to  this  case,  I  am  of  opinion 
that  the  deed  of  iS'.V-i  must  be  considered  as  being  out  of  the  question  :  and  that  makes 
an  end  of  all  the  grants  except  that  made  to  Hearu  in  April,  1840.  That  was  an 
existing  interest  purchased  by  the  Duke  for  the  sum  of  8001.  There  certainly  is 
apjxirent  justice  in  -saying  that,  if  possible,  the  mere  slip  of  the  Duke  in  having  that 
conveyed  to  himself,  instead  of  conveying  it  to  trustees  for  his  use,  should  not  deprive 
him  of  the  benetit  of  his  purchase  :  and  I  should  hope  that  the  reversioners  will  not 
attempt  to  take  advantiige  of  that  slip,  so  as  to  reap  an  advantage  to  which  in 
equity  and  fairness  they  are  not  entitled.  As  to  the  others,  they  may  be  looked  at 
as  casual  profits  :  but,  as  to  this,  I  should  have  been  glad  if  we  could  have  held,  as  in 
the  c:ise  of  freeholds  (upon  a  tenure  created  before  the  statute  of  Quia  Emptores)  that 
the  fact  of  the  purchase  of  the  interest  of  the  tenant  by  one  who  has  only  a  partial 
interest  in  the  manor  should  operate  l)y  way  of  suspension  only,  as  in  Littleton,  s.  560  ; 
so  that  the  Duke  would  be  entitled,  apart  from  the  grant,  and  waiving  the  grant,  inas- 
much as  it  could  not  be  effectual.  But  I  find  it  impossible  to  apply  that  doctrine 
(which  is  so  reasonable  and  expedient  as  to  freeholds)  to  the  case  of  a  copyhold  which 
[416]  has  got  into  the  hands  of  the  lord.  That  seems  to  be  a  case  in  which  you  are 
not  put  to  choose  between  suspension  and  extinguishment.  There  is  no  extinguish- 
ment ;  because,  although  the  lord  may  enjoj'  the  estate,  yet  the  tenancy  retains  its 
demisable  character,  and  may  be  re-granted  by  the  lord,  to  hold  according  to  the 
custom.  The  result  appears  to  me  to  be  that,  when  the  copyhold  gets  into  that 
condition,  the  lord  has  a  right  to  re-grant  it.  That  right  the  Duke  here  did  not 
effectually  exercise  during  the  existence  of  the  lease  ;  and,  now  that  the  lease  has  ran 
out,  neither  he  nor  his  heirs  can  exercise  the  right.  I  have  gone  thus  at  large  into 
the  leasons  which  have  induced  me  to  come  to  this  conclusion,  because  I  certainly  have 
struggled  hard  against  arriving  at  it.  But  I  feel  that  the  law  compels  me  to  do  so. 
On  these  grounds,  I  agree  with  my  Lord  and  mvBiother  Williams  that  our  judgment 
must  be  for  the  plaintiffs. 

Bylks,  J.  I  am  of  the  same  opinion.  I  feel  the  force  of  what  has  been  said  by 
my  Brother  Willes  with  legard  to  Uearn's  ca-^e ;  but  I  take  it  for  granted  that  that 
will  be  settled  before  another  tribunal.  Here,  we  have  only  to  deal  with  a  dry  point 
of  law.  I  am  not  prepared  to  say  that  the  lease  of  the  manor  is  still  a  subsisting 
lease  :  it  is  not  so,  if  there  was  an  entry  as  upon  a  condition  broken,  which  would  put 
an  end  to  it.  Now,  the  lease  contains  a  proviso  that  the  Duke  shall  not  alienate,  sell, 
or  Jissign  over  his  estate  for  the  term  of  years,  or  any  part  thereof,  without  the  special 
licence  and  consent  of  the  Dean  and  Chapter.  It  does  not  go  on  to  say  what  shall  be 
the  consequence  if  he  does  so  ;  and  I  am  not  at  all  prepared  to  sav  what  would  be 
the  consequence,— whether  the  lease  would  be  absolutely  void,  or  voidable  only  upon 
entry.  In  one  part  of  his  argument,  Mr.  Hall  fell  somewhat  inadvert-[417]  eiitly  into 
an  admission  that  the  lease  would  be  void  for  the  condition  broken.  He,  hovvever, 
retraced  his  steps  :  and  possibly  it  may  not  be  so  :  but,  at  all  events,  it  would  be  void- 
able, if  there  be  an  entry ;  and,  as  a  man  may  distrain  for  one  thing  and  avow  for 
another,  so,  if  he  has  a  right  to  enter,  whatever  might  be  his  intention  in  so  doing, 
he  may  afterwards  justify  himself  in  an  action  of  ejectment  for  so  doing.  Now,  what 
was  done  here?  After  the  condition  broken,  a  new  lease  was  sealed,  under  which  the 
Duke  entered.  The  original  lease  was  thereby  put  an  end  to.  It  may  be  observed 
that  this  IS  the  only  way  in  which  effect  can  be  given  to  the  transaction;  because  the 
two  subsequent  leases  have  always  been  treated  bv  both  parties  as  good,  and  I  can 
conceive  no  other  means  by  which  that  can  be,  than  by  the  original  lease  being  cou- 
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sidered  to  have  been  put  an  end  to.  As  at  present  advised,  therefore,  it  seems  to  me 
that  the  lease  assigned  to  Sir  Thomas  Freemantle  and  James  Buller  East,  the  trustees 
under  the  deed  of  the  1st  of  August,  1833,  was  put  an  end  to  ;  that  the  subsequent 
leases  were  good  ;  and  that  the  admittance  by  the  Duke  of  himself  is  void,  it  being 
impossible  that  he  could  at  the  same  time  be  both  lord  and  tenant.  The  entry  upon 
the  court-roll  is  that  the  lord,  by  his  steward,  grants  to  his  own  use.  That  being  so, 
the  transactions  are  void,  Hearn's  as  well  as  the  others  :  and,  the  lease  to  the  Duke 
having  expired  by  effluxion  of  time,  the  Dean  and  Chapter  were  entitled  to  enter. 

All  this  proceeds  upon  the  supposition  that  the  lease  conveyed  to  the  trustees 
was  put  an  end  to.  But,  supposing  that  lease  to  be  still  subsisting,  what  is  to  follow  1 
I  have  taken  an  opportunity,  whilst  the  argument  was  proceeding,  of  looking  through 
the  court-rolls  of  the  manor  from  the  year  1800,  in  the  time  of  the  predecessor  in 
estate  of  the  Duke  of  Buckingham.  [418]  In  all  these  entries  the  Duke  treats  himself 
as  lord  farmer  of  the  manor.  Nothing  that  was  done  b}'  him  professes  to  be  done  by 
him  as  agent  for  the  trustees.  The  utmost  that  can  be  made  of  it  is,  that  he  had 
some  scintilla  of  interest.  Pos.sibly  he  might  not  have  been  a  wrong-doer,  though 
I  should  incline  to  think  he  was  an  abater  or  an  intruder.  The  authorities  cited  by 
Mr.  Hall  would  seem  to  shew  that  he  was  a  wrong-doer.  If  so,  a  regular  admittance 
might  be  good.  But  this  admittance  was  not  regular ;  and  an  informal  or  irregular 
admittance  by  a  mere  wrong-doer  never  can  be  good.  This  is  a  f/ranf  by  a  wrong- 
doer to  himself.  There  is  no  evidence  that  it  was  made  by  him  as  agent,  but,  on  the 
contrary,  strong  evidence  that  it  was  not.  The  plaintiffs,  therefore,  are  clearly  entitled 
to  judgment. 

Judgment  for  the  plaintiffs. 

MAR.SH  i:  Conquest.    June  8th,  1864. 
[S.  C.  33  L.  J.  C.  P.  319 ;  10  L.  T.  717 ;  10  Jur.  N.  S.  989  ;  12  W.  R.  Iu06.] 

1.  It  is  competent  to  the  assignee  of  "the  sole  right  of  representing"  a  dramatic  piece 
to  sue  for  penalties  under  the  3  &  4  W.  4,  c.  1 5,  s.  2,  notwithstanding  the  assign- 
ment is  not  by  deed  or  registered  under  the  Copyright  Act,  .5  &  6  Vict.  c.  4.5. — 
2.  The  defendant,  the  proprietor  of  a  theatre,  let  it  for  one  night  for  the  benefit 
of  one  of  his  performers,  who  was  to  pay  him  301  for  the  use  of  it  for  that  night, 
together  with  the  services  of  the  corps  dramatique,  band,  lights,  and  accessories. 
The  performer  who  so  had  the  use  of  the  theatre  represented  therein  a  dramatic 
piece  the  sole  right  of  representing  which  had  been  assigned  to  the  plaintiff: — Held, 
that  the  defendant  "  caused  the  piece  to  be  represented,"  and  consequently  was 
guilty  of  an  infringement  of  the  plaintiff's  right,  and  liable  to  the  penalty  imposed 
by  the  Dramatic  Copyright  Act,  3  &  4  W.  4,  c.  15,  s.  2. — 3.  The  assignment  of  the 
copyright  of  a  book  consisting  of  or  containing  a  dramatic  piece  does  not,  in  the 
absence  of  an  expressed  intention  that  it  should  do  so,  pass  the  right  of  repre- 
senting or  performing  it.  That  may  be  the  subject  of  a  subsequent  assignment  to  a 
third  person. 

A  plaintiff  is  entitled  to  costs  under  the  15  &  16  Vict.  c.  54,  s.  4,  though  he  obtains 
a  verdict  for  40s.  only,  if  his permanaif  ]^\a.ce  of  residence  is  more  than  twenty  miles 
from  the  place  where  the  plaintiff  dwells  or  carries  on  his  business,  although  at  the 
time  of  the  commencement  of  the  action  he  was  for  a  temponinj  purpose  residing 
within  that  distance. 

This  was  an  action  for  a  breach  of  the  Dramatic  Copyright  Act,  3  &  4  W.  4,  c.  15. 

The  first  count  of  the  declaration  stated  that  the  [419]  plaintiff  was  the  proprietor 
of  and  had  the  sole  liberty  of  representing  or  causing  to  be  represented  at  any  place 
or  places  of  dramatic  entertainment  in  any  part  of  the  united  kingdom,  &c.  a  dramatic 
piece  called  "  Spring-heel'd  Jack,  the  Flying  Highwayman,  or  The  Mysteries  of  the 
Old  Red  Grange,"  as  the  assignee  of  the  author  thereof,  which  dramatic  piece  had 
been  and  was  composed  after  the  passing  of  the  3  efe  4  W.  4,  c.  15  (the  Dramatic 
Copyright  Act),  by  one  Douglas  Stewart :  yet  that  the  defendant,  during  the  continu- 
ance of  such  sole  liberty,  and  within  twelve  calendar  months  before  the  commencement 
of  the  suit,  contrary  to  the  intent  of  the  statute  in  such  case  made,  and  the  right  of 
the  said  plaintiff  as  such  assignee  is  aforesaid,  wrongfully  represented  and  caused  to 
C.  P.  XXII.— 6* 
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be  reuresentod  without  the  consent  i.i  writing  of  the  plaintiff  first  had  and  obtained, 
Ht  cXi.  places  of  dramatic  entertainment  in  England,  the  sa,d  production  and  divers 
iru  hereof  wherel.v  the  defendant  became  liable  for  each  and  every  of  such 
ep  esentadon's  to  the  payment  to  the  said  plaintif}-  o  an  amount  not  less  than  40s., 
oMTtle  nil  amount  of' the  benefit  or  advantage  arising  from  such  repi-esentat.on 
o  the  iniurv  or  loss  sustained  by  the  plaintirt' therefrom,  whichever  was  the  greatest 
damte  ACerment,that  the  full  amount  of  the  benefat  and  advantage  arising  from 
S  of  such  representations  was  the  greater  damage,  and  the  sum  payable  by  the 
defendant  to  the  plaintiff  by  reason  of  the  premises.  ,,,,,„.  u     f  .v. 

The  second  count  was  similar  to  the  first;  but  averred  that  40s  for  each  of  the 
said  repiesentations  was  the  greater  damage,  and  the  sum  payable  by  the  defendant 

1)V  reason  of  the  premises.  ^l  ^  ^.        i  •  ^a-  * 

■  The  defendant  pleaded,— first,  not  guilty, -secondly,  that  the  plaintift  was  not 
the  proprietor  of,  nor  had  be  the  sole  liberty  of  representing  or  causing  to  be  repre- 
r4201sented  the  said  dramatic  piece,  as  alleged.     Issue  thereon.      . 

The  cause  w:is  tried  before  Bramwell,  B.,  at  the  Surrey  Spring  Assizes,  lb63. 
It  appeivred  that  one  Stewart,  in  January,  1863,  wrote  the  "dramatic  piece"  men- 
tioned in  the  declaration  for  the  plaintiil',  who  suggested  the  plot  and  incidents,  and 
that  Stewart  assigned  to  the  plaintitt'  the  sole  right  of  representation,  by  a  writing 

of  which  the  following  is  a  copy :  ^  „  t  i  a.u    i  ^a-, 

"January  10th,  1863. 

"I  hereby  assign  to  Mr.  Boleno  Marsh  the  sole  and  entire  right  of  performing  in 
town  or  country  the  drama  of  Spring-heel'd  Jack,  for  the  sum  of  21. 
"  Received  the  above.  "  Douglas  Stewart." 

There  was  no  assignment  by  deed,  nor  was  there  any  registration  pursuant  to  the 
22nd  section  of  the  Copyright  Act,  5  &  6  Vict.  c.  4.5. 

The  defendant  was  the  proprietor  of  the  Grecian  Theatre,  in  the  City  Road  ;  and 
it  was  proved  that  Spring-heel'd  Jack  was  performed  at  that  place  on  one  evening 
after  the  date  of  the  above  assignment.  It  appeared,  however,  that,  upon  the  occasion 
of  such  representation,  the  defendant  had  let  the  use  of  his  theatre  for  the  night, 
together  with  the  properties,  scenery,  actors,  and  lights,  to  his  son  George  Conquest, 
the  stage-manager,  for  his  benefit,  the  latter  paying  301.  for  the  use  of  the  house,  &c., 
and  selecting  his  own  pieces ;  and  that  the  son  obtained  from  Stewart  a  licence  for  a 
representiition  for  that  night. 

Under  these  circumstances,  it  was  contended,  on  the  part  of  the  defendant  that, 
inasmuch  as  he  had  no  control  over  the  performances  for  that  evening,  he  could  not 
be  held  guilty  of  representing  or  causing  to  be  represented  the  plaintiff's  drama.  And 
it  w;is  further  contended  that  the  plaintiti'  was  not  entitled  to  [421]  recover,  because 
there  was  no  valid  assignment  of  the  right  of  representation,  and  no  registration 
ander  the  act. 

The  learned  Baron  thereupon  nonsuited  the  plaintiff,  reser\'ing  him  leave  to  move 
to  enter  a  verdict  for  40s.  if  the  court  should  be  of  opinion  that,  notwithstanding  these 
objections,  he  was  entitled  to  recover. 

Montagu  Chambers,  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule  nisi 
accordingly. 

Lush,  Q.  C,  in  Hilary  Term  last,  shewed  cause.  The  defendant  has  been  guilty 
of  no  violation  of  the  statutes.  It  was  expressly  held  by  this  court  in  Russell  v.  Bnant, 
8  C.  B.  838,  that  no  one  can  be  considered  as  an  offender  against  the  provisions  of  the 
Dramatic  Copyright  Act,  so  ;is  to  be  liable  to  an  action  at  the  suit  of  the  author  or 
proprietor,  unless  he,  by  himself  or  his  agent,  actually  takes  part  in  the  representation 
which  is  a  violation  of  the  copyright :  and  therefore,  that  one  who  merely  lets  a  room 
to  the  offender  is  not  liable,  even  though  he  supplies  the  benches  and  lights,  or  sells 
a  ticket  of  admission,  himself  deriving  no  other  proHt  than  that  arising  from  the 
letting  of  the  room.  Wilde,  C.  J.,  in  delivering  the  judgment  of  the  court,  said  that, 
"  if  it  were  to  be  held  that  all  those  who  supply  some  of  the  means  of  representation 
to  him  who  actually  represents,  are  to  be  regarded  as  thereby  constituting  him  their 
agent,  and  thus  causing  the  representation  within  the  meaning  of  the  act,  such  a 
doctrine  would  embrace  a  class  of  persons  not  at  all  intended  by  the  legislature." 
And  that  is  followed  by  Lim  v.  Knowk^,  3  Best  &  Smith,  .5.56  There,  Kiiowles,  the 
licensed  proprietor  of  a  theatre,  under  the  7  &  8  Vict.  c.  68,  entered  into  an  arrange- 


17  C.  B.  (N.  S.)  422.  MARSH   V.  CONQUEST  171 

ment  with  one  Dillon  whereby  Dillon  had  the  use  of  [422]  the  theatre  for  dramatic 
entertainments.  Dillon  provided  the  company,  had  the  selection  of  the  pieces  to  be 
represented,  together  with  the  entire  management  of  their  representation,  and  exclusive 
control  over  the  persons  employed  in  the  theatre.  Knowles,  on  his  part,  paid  for 
printing  and  advertising,  fui'nished  the  lighting,  door-keepers,  scene-shifters,  and  super- 
numeraries, and  hired  the  band,  music  being  a  necessary  part  of  the  performance. 
The  mone}'  taken  at  the  door  was  taken  by  servants  of  Knowle-s,  who  retained  one 
half  of  the  gross  receipts  as  his  remuneiation  for  the  use  of  the  theatre,  and  handed  the 
other  half  to  Dillon.  Among  the  pieces  lepresented  were  two  which  Lyon  had  the 
sole  liberty  of  representing  or  causing  to  be  represented,  &c.,  as  assignee  of  the  author, 
under  the  Dramatic  Literary  Property  Acts,  3  &  4  W.  4,  c  15,  and  5  &  6  Vict.  c.  4.5, — 
and  it  was  held  that  no  action  under  these  statutes  was  maintainable  by  Lyon  against 
Knowles,  as  the  above  facts  did  not  shew  that  those  pieces  had  been  represented,  ifec. 
by  him,  or  that  there  was  a  partnership  between  Dillon  and  him  so  as  to  render  him 
liable  for  the  representation,  &c.  of  them  by  Dillon.  "  If,"  said  Cockburn,  C.  J., 
"  Dillon  and  his  company  could  be  in  any  sense  regarded  as  the  companj'  of  the  defen- 
dant, he  might  be  con.sidered  as  representing  oi'  causing  to  be  represented  the  piece  in 
question.  But  the  facts  are  quite  otherwise.  As  I  understand  the  evidence,  the 
defendant  made  over  to  Dillon  the  use  of  this  theatre,  to  peiform  therein  with  his 
company  such  pieces  as  he  should  be  minded  to  represent  there.  All  that  the  defen- 
dant did  was,  to  stipulate  that  his  servants  should  receive  the  proceeds,  in  order  that 
the  remuneration  which  he  contracted  for  should  be  secured  to  him.  But  the  theatre, 
with  its  accessories,  lights,  band,  &c.,  were  under  the  direction  and  control  of  Dillon, 
and  the  defendant  had  [423]  divested  himself  both  of  the  right  to  interfere  in  the 
choice  of  the  pieces  to  be  represented,  and  of  any  veto  to  be  exercised  by  him  as  to 
providing,  acting,  or  representing  any  particular  piece.  The  defendant  is  nothing 
more  than  the  proprietor  of  the  theatre,  who  has  transferred  for  the  time  the  exercise 
of  all  his  rights  in  it  as  such  to  Dillon."  The  next  question  is  one  of  some  nicety, 
upon  the  construction  of  the  statutes.  The  facts  are  these: — The  plaintiffs  procured 
St«wart,  a  dramatic  author,  to  write  for  him  the  piece  in  question,  and  Stewart,  in 
consideration  of  21.,  by  parol  assigned  to  the  plaintiff  "  the  sole  and  entire  right  of 
performing  "  it  in  town  or  country.  In  the  absence  of  a  due  assignment  by  deed, 
and  registration  under  the  act,  the  plaintiff  can  have  no  title.  Now,  the  author  of  a 
dramatic  piece  may  assign  the  copyright,  retaining  the  right  of  representing  or  causing 
it  to  be  represented  ;  but  he  cannot  assign  the  right  to  represent,  and  retain  the  copy- 
right:  or,  if  he  has  assigned  the  copyright,  he  cannot  afterwards  make  a  separate 
assignment  of  the  right  of  representing.  The  1st  section  of  the  3  &  4  W.  4,  c.  15 
enacts  that  "  the  author  of  any  tragedy,  comedy,  play,  opera,  farce,  or  any  other 
dramatic  piece  or  entertainment,  composed  and  not  printed  and  published  Inj  the  author 
thereof  or  his  assignee,  or  which  hereafter  shall  be  composed  and  not  printed  or  puldished 
by  the  author  thereof  or  his  assignee,  or  the  assignee  of  such  author,  shall  have  as  his  own 
property  the  sole  liberty  of  representing  or  causing  to  be  represented  at  any  place  or 
places  of  dramatic  entertainment  whatsoever  in  any  part  of  the  united  kingdom,  &c., 
any  such  production  as  aforesaid  not  printed  and  published  by  the  author  thereof  m-  his 
assignee,  and  shall  be  deemed  and  taken  to  be  the  pioprietor  thereof ;  and  that  the 
author  of  any  such  production  pilnted  and  published  within  ten  years  before  [424]  the 
passing  of  this  act  by  the  author  thereof  or  his  assignee,  or  which  shall  hereafter  be  so 
printed  and  published,  or  the  assignee  of  such  author,  shall,  from  the  time  of  passing 
this  act,  or  from  the  time  of  such  publication  respectively,  until  the  end  of  twenty- 
eight  years  from  the  da\'  of  such  first  publication  of  the  same,  and  also,  if  the  author 
or  authors,  or  the  survivor  of  the  authors,  shall  be  living  at  the  end  of  that  period, 
during  the  re.sidue  of  his  natural  life,  have  as  his  own  jiropertv  the  sole  liberty  of 
representing  or  causing  to  be  I'cpresented  the  same  at  any  such  place  of  dramatic 
entertainment  as  aforesaid,  and  shall  be  deemed  and  taken  to  be  the  proprietor 
thereof.  In  Shepherd  v.  Conquest,  17  C.  B.  427,  the  plaintitls,  the  proprietors  of 
a  theatre,  employed  an  author  to  compose  for  them  a  dramatic  piece,  paying  him 
a  weekly  salary  and  travelling  expenses :  there  was  no  contract  in  writing,  nor 
any  assignment  or  registry  of  the  copyright,  but  a  mere  verbal  understanding  that 
the  plaintiffs  were  to  have  the  sole  right  of  representing  the  piece  in  London  :  and 
it  was  held  that  the  plaintiffs  were  not  assignees  of  the  copyright,  nor  had  they 
such  a  right  or  interest  therein  as  to  entitle  them  to  maintain  an  action  for  penalties 
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t),  T  fe  1  W  4  c  15  s  2  In  Cumberland  v.  Planche,  1  Ad.  &  E.  580, 
Tx  V  M  '537,  it  was  held  th;^!  a  person  to  whom  the  copyright  of  a  dramatic  piece 
hH8  bee.  assi^med  previously  to  (and  within  ten  years  of)  the  passmg  of  the  6&  i 
W  4  c  15  is"  an  assignee  within  that  clause  of  the  actwh.ch  gives  t«  the  auhors 
•  Lii.ee  in'  the  case  of  a  dramatic  work  published  within  ten  years,  the  sole  liberty 
of  fcnresenting  it,-the  assignee  taking,  as  Lord  Denman  observed,  "the  whole 
rLl  t  of  the  author  "  The  provisions  and  privileges  of  that  act  are  extended  by  the 
'\  V  G  Vict  c  45  the  Copyright  Amendment  Act,  s.  20,  which,— after  reciting  the 
[4251  Dramatic  Copvright  Act.  and  that  "it  is  expedient  to  extend  the  term  of  the 
sole  libcrtv  of  representing  dramatic  pieces  given  by  that  act  to  the  full  time  by  thus 
act  provided  for  the  continuance  of  copyright,  &c.,"  enacts  that  "the  provisions  of  the 
s'lid  act  and  of  this  act  shall  apply  to  musical  compositions,  and  that  the  sole  iibeity 
o'f  rcpreseutin"  or  performing,  or  causing  or  permitting  to  be  represented  or  performed, 
•iiiv  dramatic  piece  or  musical  composition,  shall  endure  and  be  the  property  of  the 
•uithor  thereof  and  his  assigns  for  the  term  in  this  act  provided  for  the  duration  of 
copyright  in  books  ;  and  the  provisions  hereinbefore  enacted  in  respect  of  the  property 
of  such  copyright,  and  of  registering  the  same,  shall  apply  to  the  liberty  of  repre- 
sentiii"  01-  performing  any  dramatic  piece  or  musical  composition,  as  if  the  same  were 
hereiirexpressly  re-enacted  and  applied  thereto,  save  and  except  that  the  first  public 
leprcsentation  "or  performance  of  any  dramatic  piece  or  musical  composition  shall  be 
deemed  eiiuivalent,  in  the  construction  of  this  act,  to  the  first  publication  of  any  book." 
By  s.  21,  it  is  provided  that  the  pei'son  who  shall  at  any  time  have  the  sole  liberty  of 
representing  such  dramatic  piece,  &c.,  shall  have  all  the  remedies  given  and  provided 
in  the  former  act.  And  by  s.  22,  which  was  introduced  in  consequence  of  the  decision 
ill  Viimbtrland  v.  Plunchi',  it  is  enacted  that  "  no  assignment  of  the  copyright  of  any 
book  consisting  of  or  containing  a  dramatic  piece  or  musical  composition  shall  he  holden 
to  convey  to  the  assignee  the  right  of  representing  or  performing  such  dramatic  piece 
or  musical  composition,  unless  an  entry  in  the  .said  registry-book  [as  provided  by  s.  11] 
shall  be  made  of  such  assignment,  wherein  shall  be  expressed  the  intention  of  the 
parties  that  such  right  should  pass  by  such  assignment."  That  undoubtedly  implies 
that  the  author  may  convey  title  to  [426]  the  coiDyright  of  the  book,  and  retain  the 
sole  right  of  representation  :  but,  unless  he  reserves  it,  the  sole  right  of  representation 
is  a  property  which  is  annexed  to  and  follows  the  copyright  of  the  book.  There  is  no 
clau.se  in  the  .statute  which  creates  a  separate  property  in  the  right  of  representation, 
after  the  author  has  parted  with  the  copyright  of  the  book.  The  author  may  sell  the 
copyright  of  the  book  ;  he  may  sell  it  with  the  sole  right  of  representing  i  and  he  may 
•sell  the  copyright  of  the  book,  reserving  to  himself  the  sole  right  of  representation  : 
but  he  cannot  assign  the  right  of  representation,  after  he  has  parted  with  the  copy- 
light  in  the  book.  [Erie,  C.  J.  It  is  clear  that,  if  the  author  sells  the  copyright  of 
the  book  only,  he  retains  the  right  of  representation.  Having,  then,  the  right  of 
representing,  cannot  he  transfer  that  property?]  Copyright  is  a  peculiar  property, 
the  creature  of  the  statute  ;  and,  when  the  statute  means  that  it  shall  be  assignable, 
it  says  so,  and  points  out  the  mode.  [Erie,  C.  .'.  It  is  true  that  the  sole  right  of 
representation  did  not  exist  at  common  law:  Miinay  v.  Elltdon,  5  B.  &  Aid.  657, 
1  1).  iV:  K.  299  (<i).  But,  the  sfcitute  having  made  that;  a  property,  is  it  not  subject  to 
all  the  incidents  of  property,  one  of  which  is  that  it  shall  be  assignable  ?  Unless  there 
be  anything  in  the  statute  to  prohibit  it,  I  am  prepared  to  hold  that  the  power  to 
assign  the  right  of  representation  does  exist  ]  [427]  Assuming  it  to  be  capable  of 
jissignment,  it  must  at  all  events  be  registered.  [Erie,  C.  J.  The  24th  section  of  the 
5  &  6  Vict.  c.  45,  contains  a  proviso  "that  nothing  herein  contained  shall  prejudice 
the  remedies  which  the  proprietor  of  the  sole  liberty  of  representing  any  dramatic 
piece  shall  have  by  virtue  of  the  .3  &  4  W.  4,  c.  15,  or"  of  that  act,  although  no  entry 
shall  be  made  in  the  book  of  registry.^']     It  may  be  that  the  author  may  maintain  an 

(a)  There,  the  manager  of  Drury  Lane  Theatre  having  publicly  represented  for 
profit  Byron's  tragedy  of  Marino  Faliero,  altered  and  abridged  for  the  stage,  without 
the  consent  of  the  assignee  of  the  copyright,  the  latter  applied  for  an  injunction  to 
restrain  the  defendant  from  continuing  the  representation  ;  and,  upon  a  case  sent  by 
the  Chancellor  for  the  opinion  of  the  court  of  King's  Bench,  the  court  certified  that  lio 
action  could  be  maintiiined  for  so  doing. 

See  Meade  v.  Cmiqued,  9  C.  B.  (N.  S.)  755,  and  11  C.  B.  (N.  S.)  479. 
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action  without  registration  :  but  the  question  is  whether  an  assignment  unregistered 
can  confer  any  title.  If  this  be  an  assignable  property,  the  assignment  must  either  be 
by  deed  or  by  entry  on  the  register,  otherwise  it  is  not  valid  :  s.  13(a).  [Erie,  C.  J. 
That  is  only  an  enabling  clause.]  By  s.  20  all  the  provisions  of  the  statute  in  respect 
of  registering  are  applied  to  the  sole  liberty  of  representing  or  performing  any  dramatic 
piece. 

Montagu  Chainbers,  Q.  C,  in  Trinity  Term,  was  heard  in  support  of  the  rule. 
This  action  is  founded  upon  the  ■2nd  section  of  the  3  &  4  W.  4,  c.  1 5,  which  imposes 
a  penalty  for  performing  dramatic  pieces  contrary  to  the  [428]  act.  It  has  been 
insisted  on  the  part  of  the  defendant  that,  by  reason  of  the  enactment  contained  in  the 
22nd  section  of  the  5  &  6  Vict.  c.  45,  to  entitle  the  plaintiff  to  recover,  he  must  have 
registered  the  assignment.  That  point,  however,  is  disposed  of  by  the  case  of  Lacy  v. 
llhip,  33  Law  J.,  Q.  B.  157,  where  it  was  held  that,  where  by  the  same  deed  the 
administrator  of  the  author  assigned  to  the  plaintiff,  after  the  passing  of  the  5  &  6 
Vict.  c.  45,  the  copyright  and  acting-right  in  a  dramatic  piece  first  published  after 
the  passing  of  the  3'&  4  W.  4,  c.  15,  the  plaintiff  can  maintain  an  action  for  penalties 
under  the  latter  act  against  the  defendant  for  ])erforming  the  piece  without  his  licence, 
within  twenty-eight  years  of  its  publication,  although  the  deed  has  not  been  registered  ; 
as  the  plaintiff's  right  is  under  the  3  &  4  W.  4,  c.  15,  and  there  is  nothing  in  the  5  &  6 
Met.  e.  45,  which  renders  registration  necessary  in  the  case  of  an  assignment  of  such 
a  right  of  representation.  Cockburn,  C.  J.,  there  says  :  "  It  seems  to  me  that  the 
22nd  section  of  the  5  &  6  Vict.  c.  45,  has  no  application  to  the  present  case,  because 
we  have  here  an  assignment  not  only  of  the  '  copyright,'  but  of  the  '  right  to  represent.' 
The  22nd  section  in  its  terms  only  applies  to  a  case  of  an  assignment  of  a  copyright, 
and  it  is  very  plain  that  that  legislative  enactment  was  intended  to  correct  what  had 
formerly  been  an  omission  on  the  part  of  the  legislature  in  a  previous  legislation  on  the 
subject,  and  upon  which,  by  the  e.xposition  of  this  court  in  C'umhfrland  v.  Planch^, 
1  Ad.  &  E.  580,  3  X.  &  M.  537,  it  was  held  that  the  assignment  of  the  'copyright' 
carried  with  it  incidentally  the  exclusive  right  of  representation.  The  22nd  section 
was  evidently  intended  to  meet  that  decision,  by  enacting  that  no  assignment  of  a 
copyright  should  cany  with  it  the  right  to  represent,  unless  there  was  an  entry  on  the 
registry-book  that  it  [429]  was  the  intention  of  the  parties  that  the  assignment  should 
have  that  effect.  That  cloes  not  apply  to  a  case  in  which  there  is  in  terms  an  assign- 
ment of  the  right  of  representation  itself.  Now,  in  this  case,  there  was  an  assignment 
of  the  right  of  acting,  as  well  as  of  the  copyright :  and  it  is  not  because  the  necessity 
of  registration  impo-sed  by  the  24th  section  applies  to  cases  of  assignment  of  copyright 
that,  in  an  assignment  of  a  right  to  repi'esent,  the  same  necessity  is  in  any  way  to  be 
inferred."  That  is  a  decision  expressly  in  point.  The  24lh  section  of  the  5  &  (5  Vict, 
c.  45,  provides  that  nothing  therein  contained  shall  prejudice  the  remedies  which  the 
proprietor  of  the  sole  liberty  of  representing  any  dramatic  piece  shall  have  by  virtue 
of  the  3  &  4  W.  4,  c.  15,  or  of  this  act,  although  no  entry  should  have  been  made  in  the 
book  of  registry  aforesaid.  Then  it  is  said  that,  because  the  defendant  had  let  the 
theatre  for  the  night  to  his  son  for  his  benefit,  and  had  no  part  in  the  selection  of  the 
pieces  for  performance,  therefore  he  did  not  represent  or  cause  to  be  represented  the 
plaintiff's  play  :  and  in  support  of  this  proposition  reliance  is  placed  upon  two  cases, 
viz.  I{us.<:ell  V.  Biiant,  S  C.  B.  «36,  and  Lijon  v.  Knowks,  3  Best  &  Smith,  556.  All 
that  was  decided  in  Buxscll  v  Biiant,  was  that  the  mere  letting  a  room,  with  the 
accommodation  of  lights  and  benches,  did  not  constitute  an  offence  within  the  act. 
And  in  Lyon  v.  Knowles,  the  defendant  was  sought  to  be  charged  by  reason  of  his 

{a)  "  It  shall  be  lawful  for  the  proprietor  of  copyright  in  any  book  heretofore 
published,  or  in  any  book  hereafter  to  be  published,  to  make  entry  in  the  registry- 
book  of  the  Stationers'  Company  of  the  title  of  such  book,  the  time  of  first  publica- 
tion thereof,  the  name  and  place  of  abode  of  the  publisher  thereof,  and  the  name  a,nd 
place  of  abode  of  the  proprietor  of  the  copyright  of  the  said  book,  or  of  any  portion 
of  such  copyright,"  &c. ;  and  "  it  shall  be  lawful  for  every  such  registered  proprietor 
to  as.sign  his  interest  or  any  portion  of  his  interest  therein,  by  making  an  entry  in  the 
.said  book  of  registry  of  such  assignment  and  of  the  name  and  place  of  abode  of  the 
assignee  thereof,"  &c.  :  "  and  such  assignment  so  entered  shall  be  eftectual  in  law  to 
all  intents  and  purposes  whatsoever,  without  being  subject  to  any  stamp  or  duty,  and 
shall  be  of  the  same  force,  &c.  as  if  made  by  deed." 
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Irivin.'  Ic-t  iho  use  of  his  theatre,  together  with  lights,  Land  door-keepers,  scene-shifters, 
„;,d  .su,.ernu.ueraries,-the  corps  dramatique  hcing  provulcd  and  the  plays  selected  by 
the  hirer  who  had  the  entire  management  of  the  representation  and  exclusive  control 
over  the  'persons  employed.  Here,  however,  t^ie  actors  and  actresses  and  al  who  were 
CMKHged  or  assisting  in  the  performance  were  the  paid  servants  of  [430]  the  defendant ; 
and  the  .lefendant  received  a  pivfit  upon  the  performance  The  fact  of  the  assignment 
not  l.ein^  i//  deed  is  clearlv  no  ohjection  to  the  plaintitt  s  right  to  recover  :  and  the 
ohiectionthrtt  the  right  of  represent^ition  could  not  pass  by  an  assignment  after  the 
author  had  parted  with  the  eopvright,  has  already  received  an  answer,  [\\illiams,  J. 
It  is  l.v  no  means  clear  upon  the  evidence  that  Marsh  was  not  the  original  proprietor 
of  iKitii  the  copyright  and  what  has  sometimes  Iieen  called  the  stage-right  (a)'.] 

Ekle,  C.  .I".  Mr.  Chambers  has  said  enough  to  satisfy  me  that  the  rule  ought  to 
be  made  absolute  to  enter  :i  verdict  for  the  plaintifl'  for  one  penalty  of  iOs.,  for  one 
representition  of  the  dramatic  piece  in  question  without  the  consent  of  the  proprietor. 
It  seems  that  the  plaintiff'  employed  Stewart  to  write  the  piece,  furni.shing  him  with 
the  plot  and  incidents,  and  that  Stewart  in  consideration  of  21.  signed  a  paper  whereby 
he  profes-sed  to  assign  to  the  plaintill'  the  sole  and  entire  right  of  performing  the  piece. 
I  think  that  instrument  of  assignment  was  sufficient  to  pass  the  right,  if  any  were  in 
Stewart,  to  the  plaintitY.  I  tliiiik  there  is  nothing  in  the  point  urged  by  Mr.  Lush, 
that  the  right  of  representing  a  dramatic  piece  can  only  be  assigned  by  deed.  The 
statute  'i  &  i  W.  4,  c.  15,  contemplates  the  case  of  both  the  author  and  the  assignee 
being  entitled  to  authorize  the  representation  :  and  s.  24  of  the  5  &  6  Vict.  c.  4.5  con- 
tains a  proviso  "that  nothing  therein  contained  shall  prejudice  the  remedies  which 
the  proprietor  of  the  sole  liberty  of  representing  any  dramatic  piece  shall  have  by 
virtue  of  the  3  &  4  W.  4,  c.  15,  or  of  this  act,  although  no  entry  shall  be  made  in  the 
book  of  registry  aforesaid."  I  think  that  proves  that  the  plaintifl"  might  claim  as 
assignee,  without  [431]  shewing  a  title  by  deed.  Then,  as  to  the  objection  raised  to 
the  plaintiff's  right  to  sue  because  the  assignment  was  not  registered,  after  the  case  of 
Lotji  \.  llhiif,  .33  Law  J.,  Q.  B.  157,  I  am  satisfied  that  it  is  not  tenable.  After  that 
judgment,  we  must  hold  that  the  assignment  need  not  be  registered.  The  principal 
matter  to  be  discussed  and  weighed  appears  to  me  to  he  whether  the  defendant  had 
ciiused  the  dramatic  piece  in  question  to  be  represented.  It  appears  that  the  defendant 
is  the  proprietor  of  the  Grecian  Theatre,  and  the  employer  of  the  dramatic  corps 
attached  thereto ;  that  his  son,  the  stage-manager,  hired  for  his  benefit-night  the 
theatre  together  with  the  company  of  actors  and  servants  and  lights,  for  the  sum  of 
301. ;  and  that  the  son,  in  the  defendant's  theatre,  and  with  the  aid  of  his  actors  and 
actresses,  musicians,  servants,  lights,  and  other  paraphernalia,  i-epi'esented  the  dramatic 
piece  in  question,  in  violation  of  the  plaintiff's  sole  and  exclusive  right  of  representing 
or  causing  it  to  be  represented.  I  think  the  defendant  is  responsible  for  that  repre- 
sentation. He  was  the  proprietor  of  the  theatre,  and  had  entire  control  over  the 
establishment  and  all  Ijelonging  to  it ;  and  what  was  done  by  his  son  was  done  by  bis 
pernn'ssion.  The  case  of  Ljion  v.  Knmcht  seems  to  me  to  recognize  that  distinction. 
There,  the  defendant  merely  let  his  theatre,  with  the  scenery,  scene-shifters,  band, 
lights,  &c.,  to  Dillon,  who  brought  his  own  company  to  represent  pieces  of  his  own 
selection,  the  plaintiff  having  no  control  whatever  over  any  person  employed  in  the 
representation.  Here,  however,  the  piece  is  performed  by  the  defendant's"  own  corps 
dramatique,  his  son  being  one  of  them  ;  and  the  performance  takes  place  for  the 
defendant's  profit  to  the  extent  of  301.  I  think,  therefore,  it  is  impossible  to  say  that 
the  defendant  did  not  cause  the  piece  to  be  represented. 

[432]  ^^  iLi.iAits,  J.  I  am  of  the  .same  opinion.  I  have  nothing  to  add  to  what 
has  been  said  by  my  Lord,  except  as  to  the  last  point  It  seems  to  me  that  in  point 
of  law  the  representation  of  this  dramatic  piece  was  caused  bv  the  defendant.  His 
son  acted  in  the  capacity  of  stage-manager  for  him  ;  and  he,  in  consideration  of  301, 
obtained  leave  from  his  father  to  use  the  theatre  for  one  night  as  he  pleased,  with  all 
the  dramatic  corps,  musicians,  lights,  Ac,  without  any  restriction.  It  seems  to  me  to 
follow  that  the  defendant  authorized  all  that  was  done,  and  consequently  is  responsible 
for  that  violation  of  the  rights  of  the  plaintiff. 

Kule  absolute  accordingly  (a)'-. 

(ay  See  Hatton  v.  Kean,  7  C.  B.  (N.  S.)  268. 

(a)s  The  Lord  Chief  Justice  and  'Williams,  J.,  being  the  only  members  of  the  court 
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June  8th. — The  plaintiff  having  applied  to  Keating,  J.,  at  Chambers,  for  an  order  for 
costs  under  the  statute  I3&  14  Viet  c.  61,  upon  an  affidavit  which  stated  that,  at  the  time 
of  the  commencement  of  the  action,  he  I'esided  at  No  70,  Spring  Street,  Edgbaston, 
Birmingham,  in  the  county  of  Warwick,  within  the  jui'isdietion  of  the  Warwickshire 
county-court  holden  at  Birmingham,  and  still  resided  there  ;  that  the  defendant  at 
the  time  of  the  commencement  of  the  action  resided  and  carried  on  business  at  the 
Eagle  Tavern,  City  Road,  in  the  county  of  Middlesex,  within  the  jurisdiction  of  the 
Clerkenwell  county-court  of  Middlesex  holden  at  Islington  :  and  that  his  aforesaid 
place  of  business  was  distant  from  the  place  of  residence  and  business  of  the  defendant 
more  than  twenty  miles,  to  wit  one  hun-[433]-dred  miles  and  upwards, — his  application 
was  opposed  upon  attidavits  alleging  that  the  plaintiff  recovered  only  iOs.  damages, 
and  that  at  the  time  of  the  commencement  of  the  action  the  plaintiff  resided  with 
his  family  at  North  Woolwich,  in  the  county  of  Essex  ;  whereupon  the  learned  judge 
refused  to  make  an  order. 

Montagu  Chambers,  Q.  C,  now  moved  for  a  rule  under  the  15  &  16  Vict.  c.  54, 
s.  4,  which  enacts  that,  "  in  any  action  in  which  the  plaintiff  shall  not  be  entitled  to 
recover  his  costs  by  reason  of  the  provisions  of  the  llth  section  of  the  13  &  14  Vict, 
c.  6  1 ,  whether  there  be  a  verdict  in  such  action  or  not,  if  the  plaintiff  shall  make  it  appear 
to  the  satisfaction  of  the  court  in  which  such  action  was  brought,  or  to  the  satisfaction 
of  a  judge  at  Chambers,  upon  summons,  that  such  action  was  brought  for  a  cause  in 
which  concurrent  jurisdiction  is  given  to  the  superior  courts  by  the  128th  section  of 
the  9  &  10  Vict.  c.  9.5. — or  foi'  which  no  plaint  could  have  been  entered  in  any  such 
county -courts,  or  that  such  action  was  removed  from  a  county-court  by  certiorari,  or 
that  there  was  sufficient  reason  for  bringing  such  action  in  the  court  in  which  such 
action  was  brought, — then  and  in  any  of  such  cases  the  court  in  which  such  action  is 
brought,  or  the  said  judge  at  Chambers,  shall  thereupon  by  rule  or  order  direct  that 
the  plaintiff  shall  recover  his  costs,  and  thereupon  the  plaintiff  shall  have  the  same 
judgment  to  recover  his  costs  that  he  would  have  had  if  the  before-mentioned  act  of 
the  13  &  14  Vict.  c.  61,  had  not  been  passed." 

The  application  was  supported  by  afhdavits  stating  that,  though  actually 
residing  at  North  Woolwich  at  the  time  of  the  commencement  of  the  action,  the 
plaintiff's  residence  there  was  of  a  temporary  character  only,  for  [434]  the  purpose 
of  enabling  him  to  fulfil  an  engagement  in  his  profession  of  comedian  and  ballet- 
master  at  the  North  Woolwich  Gardens,  his  permanent  reMflence  being  at  that  time 
and  still  being  at  Birmingham.  In  Macdmigall  v.  Paterson,  11  C.  B.  755,  it  was 
held  that,  where  a  man  having  a  permanent  residence  at  one  place,  has  a  lodging  for  a 
tempm-ary  purpose  only  at  another  place,  be  does  not  "  dwell  "  at  the  latter  place,  within 
the  meaning  of  the  12Sth  section  of  the  9  &  10  Vict.  c.  95,  so  as  to  oust  the  jurisdiction 
of  the  superior  courts.  So,  in  Gorslett  v.  Harris,  29  Law  Times,  75,  upon  an  application 
to  deprive  the  plaintiff  of  costs,  it  appearing  that  the  defendant  was  a  builder  who  had 
been  employed  to  fit  up  certain  houses  in  the  county-court  district  where  a  material 
pai't  of  the  cause  of  action  arose,  and  that  for  the  purpose  of  enabling  him  to  perform 
that  contract  he  had  set  up  workshops  and  counting-houses  there, — it  was  held, 
nevertheless,  that,  as  the  works  thcT'e  were  only  set  up  for  the  purpose  of  the  particular 
job,  and  his  permanent  residence  was  elsewhere,  he  did  not  carry  on  his  business  there 
within  the  meaning  of  the  9  &  10  Vict.  e.  95.  [Byles,  J.  In  a  more  recent  case  in 
this  court, — Butler  v.  Ahlewhile,  6  C  B.  (N.  S.)  740, — the  same  doctrine  prevailed,  and 
was  carried  perhaps  a  little  further.  There,  the  plaintiff'  had  two  permanent  places  of 
residence, — one  in  London,  where  the  defendant  dwelt,  and  where  the  cause  of  action 
accrued, — the  other  more  than  twenty  miles  from  London.  At  the  time  of  bringing  the 
action,  the  plaintiff  was  living  with  his  family  at  his  countiy  residence  :  and  it  was 
held  to  be  a  case  of  concurrent  jurisdiction,  and  that  the  plaintiff  was  entitled  to  costs 
under  the  15  &  16  Viet.  c.  54,  s.  4(a).] 

who  had  heard  the  argument  of  Mr.  Lush,  the  other  judges  abstained  from  taking 
any  part  in  the  decision. 

(a)  And  see  Bennett  v.  Benham,  15  C.  B.  (N.  S.)  616,  where  it  was  held  that,  where 
one  of  two  plaintifts  resides  within  and  the  other  without  the  distance  of  twenty  miles 
from  the  defendant,  and  the  sum  recovered  is  under  201.  in  contract  and  51.  in  tort, 
the  case  is  one  of  concurrent  jurisdiction  within  the  128th  section  of  the  9  &  10 
Vict.  c.  95. 
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[435]  i'^Ki.K  C.  .1.     Lei  the  attorney  go  Ijack  to  my  Brother  Keating  with  the  new 
Htlilavits,  and'cku  his  attention  to  the  15  >t  16  Vict.  c.  54,  s.  4. 
This  «a.s  (lone,  and  the  learned  judge  made  the  order  as  prayed. 

BoviLL  r.  Hadley  and  Others.    June  13th,  1864. 

[S.  C.  10  L.  T.  650.] 

Tlie  43rd  section  of  the  Patent  T-aw  Amendment  Act,  15  &  16  Vict.  c.  83,  enacts  that 
it  shall  be  lawful  foi'  the  judge  before  whom  an  sction  for  infringing  letters-patent 
shall  be  tried,  to  certify  on  the  record  that  the  validity  of  the  patent  came  in  question  ; 
and  that  "  the  record,"  with  such  certificate,  heimi  given  in  evidence  in  any  suit  or  mtion 
for  infringing  the  mid  leHers-pafent,"  shall  entitle  the  plaintifT,  on  obtaining  final  judg- 
ment, to  "his  full  costs,  charges,  and  expenses,  taxed  as  between  attorney  and  client," 
unless  the  judge  shall  certify  that  he  ought  not  to  have  such  full  costs. — An  action 
having  been  brought  by  a  patentee  (substantially)  for  the  recovery  of  royalties  under 
a  due  licence,  a  compromise  was  entered  into  before  the  plaintiff's  case  was  closed, 
and  an  order  of  nisi  prius  was  drawn  up,  under  w-hich  the  defendant  was  to  pay  an 
agreed  sum,  and  a  verdict  was  to  be  entered  for  the  plaintiff  in  the  action,  for  40s. 
damages,  and  costs,  with  all  "  usual  cci-tificates  " — After  the  cause  was  thus  disposed 
of,  the  presiding  judge,  upon  an  ex  parte  application,  indorsed  on  the  record  a 
certificate  that  the  record  in  a  certain  action  wherein  Bovill  was  plaintiff  and 
Keyworth  was  defendant,  and  the  certificate  thereon  indoi'sed,  was  given  in  evidence 
at  the  trial  of  this  action  : — Held,  that  this  certificate  was  improperly  granted, — the 
record  and  certificate  in  the  former  action  not  having  been  given  in  evidence, — and 
it  not  being  under  the  circumstances  a  "  usual  certificate  "  within  the  contemplation 
of  the  parties. 

This  was  an  action  brought  for  the  infringement  by  the  defendants  at  their  flour- 
mills  in  Upper  Thames  Street  of  certain  letters-patent  granted  to  the  plaintiff  on  the  6th 
of  June,  1863,  and  being  a  prolongation  of  letters-patent  originally  granted  to  the  plain- 
tiff on  the  5th  of  June,  1849,  for  "improvements  in  the  manufacture  of  wheat  into  meal 
and  flour,"  and  which  last-mentioned  letters-patent  expired  on  the  5th  of  June,  1863. 

[436]  The  circumstances  whicli  gave  rise  to  this  action  were  as  follows  : — The  defen- 
dants had  fornieily  carried  on  lousiness  as  millers  at  Gloucester,  where  they  used  the 
plaintiff's  patent  of  1849  under  a  licence  from  him.  In  1858  the  defendants  became 
occupieis  of  the  City  Mills,  Upper  Thames  Street,  under  an  assignment  of  the  lease 
from  one  Ponsford,  the  lessee.  These  mills  had  been  built  under  the  superintendence  of 
the  plaintifl',  and  fitted  with  machinery  upon  the  principle  of  his  patent ;  and  the  defen- 
dants contimied  to  use  the  patent  down  to  January  last.  Prior  to  June,  1863,  disputes 
had  arisen  between  the  plaintiff  and  others  interested  with  him  in  the  patent,  as  to 
the  right  to  receive  the  rovalties  due  for  the  use  thereof,  and  in  consequence  no 
royalties  were  paid  for  some  time :  but,  ultimately,  those  disputes  were  ai'ranged  and 
a  sum  of  money  paid  by  the  defendants  in  satisfaction  of  all  claims  down  to  the  5th  of 
June,  1863,  upon  which  day  the  patent  expired.  The  new  patent  having  been  granted 
to  the  plaintitls  solely,  negotiations  were  opened  between  him  and  the  defendants  for 
the  purpose  of  fixing  the  royalty  and  other  terms  upon  which  the  defendants  were  for 
the  future  to  use  the  patent ;  but  these  negotiations  failed  in  consequence  of  the  plaintiff's 
requu-nig  the  defendants  to  take  an  absolute  licence  for  the  full  pei-iod  (five  years)  of 
the  extension  of  the  patent.  Ultimately  this  action  was  brou-ht  by  the  plaintiff  to 
recover  damages  for  the  alleged  infringement  of  the  plaintift-'s  patent  from  June,  1863, 
down  to  the  commencement  of  the  action.  The  defendants  paid  money  into  court,  but 
the  plamtiff  decluied  to  accept  it.  There  never  was  any  question  i-aised  between  the 
parties  as  to  the  validity  of  the  patent ;  nor  was  it  disputed  that  the  defendants  had 
usea  the  patent,— the  only  question  being  as  to  the  amount  of  royalty  payable. 

1  here  was  another  action  standing  for  trial  be-[437]-tween  the  same  parties  at  the 
same  Assizes  (Surrey  Spring  Assizes,  1864),  and  in  that  action  the  validity  of  the 
patent  was  in  question.  "^ 

,../^^'7  ^^'^  ^"f^  °^  ^^"  f ■'"1'°  ''•^'^'  proceeded  some  way,  a  compromise  of  both  actions 
was  made  upon  terras  embodied  in  an  order  of  uisi  prius,  and  a  verdict  was  by  agree- 
ment entered  m  each  action,  for  40s.  and  costs,  mth  all  usual  certijicates. 
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The  validity  of  the  plaintiff's  letters-patent  of  1849  were  in  question  in  a  cause  of 
Bmill  V.  Keijicmih,  where  the  plaintiff  had  a  verdict,  and  the  judge  who  tried  that 
cause  (Lord  Campbell)  certified  on  the  record,  under  the  Patent  Law  Amendment 
Act,  1852  (15  et  16  Vict.  c.  8.3,  s.  -13),  that  the  validity  of  the  letters-patent  in  the 
declaration  mentioned  came  in  question. 

After  the  verdict  had  been  entered  in  pursuance  of  the  terms  of  the  compromise, 
Erie,  C.  J.,  upon  having  Lord  Campbell's  certificate  indorsed  upon  the  record  in  Bovill 
V.  Keyworth  produced  to  him,  indorsed  and  signed  on  the  record  in  this  action  a  certi- 
ficate in  the  form  given  in  Scott's  Costs,  2nd  edit.  p.  823,  Xo.  6,  that  the  record  in 
Boi'iU  V.  Keyworth  and  the  said  certificate  had  been  given  in  evidence  upon  the  trial 
of  this  action. 

This  certificate  being  produced  before  the  Master,  he  was  proceeding  to  tax  the 
plaintiff's  costs  "as  between  attorney  and  client;"  whereupon 

Watkin  Williams,  for  the  defendants,  on  a  former  day  in  this  term,  obtained  a 
rule  nisi  in  the  following  form, — "Upon  reading  the  record  of  nisi  prius  between  the 
said  parties,  and  the  certificate  of  the  Lord  Chief  Justice  indorsed  thereon,  to  the 
effect  that  the  record  in  Buvill  v.  Keywmih  had  been  given  in  evidence  in  this  cause,  it 
is  ordered  that  the  plaintiff  shew  cause,  &e.,  why  the  said  certificate  should  not  be  set 
aside,  and  a  certificate  be  indorsed  [438]  on  the  said  record,  if  necessary,  to  deprive 
the  plaintiff  of  full  costs  in  this  cause  as  between  attorney  and  client,  on  the  grounds 
that  the  said  record  in  BoviU  v.  Keyworth  was  not  in  fact  given  in  evidence  in  this 
cause,  and  that  such  first-mentioned  certificate  is  not  a  '  usual  certificate  '  within  the 
meaning  of  the  terms  agreed  upon  between  the  parties  at  the  trial  of  this  cause." 

Bovill,  Q.  C,  Garth,  and  Matthew,  now  shewed  cause.  The  certificate  in  question 
was  a  "  usual  certificate  "  within  the  terms  of  the  compromise,  and  was  authorized  by 
the  -iSrd  section  of  the  statute  15  &  16  Vict.  c.  S3,  which  enacts  that,  "in  taxing  the 
costs  in  any  action  in  any  of  Her  Majesty's  superior  courts,  &c.,  commenced  after  the 
passing  of  this  act,  for  infringing  letters-patent,  regard  shall  be  had  to  the  particulars 
delivered  in  such  action,  and  the  plaintiff  and  defendant  respectively  shall  not  be 
allowed  any  costs  in  respect  of  any  paiticular  unless  certified  by  the  judge  before 
whom  the  trial  was  had  to  have  been  proved  by  such  plaintiff  or  defendant  respec- 
tively, without  regard  to  the  general  costs  of  the  cause  ;  and  it  shall  be  lawful  for  the 
judge  before  whom  any  such  action  shall  be  tried  to  certify  on  the  record  that  the 
validity  of  the  letters-patent  in  the  declaration  mentioned  came  in  question  {a) ;  and 
the  record,  with  such  certificate,  heiug  cjixan  in  evidence  in  any  suit  or  action  for  infring- 
ing the  said  letters-patent,  or  in  any  proceeding  by  scire  facias  to  repeal  the  letters- 
jaatent,  shall  entitle  the  plaintiff  in  any  such  suit  or  action,  or  the  defendant  in  such 
proceeding  by  scire  facias,  on  obtaining  a  decree,  decretal  order,  or  final  judgment, 
to  his  full  costs,  charges,  and  expenses,  taxed  as  between  attorney  and  client "  {!>).  It 
was  held  so  long  ago  as  [439]  the  case  of  Xewhall  v.  JFilkins,  17  Law  Times,  20,  that, 
to  entitle  a  plaintiff  who  has  recovered  a  verdict  in  an  action  for  the  infringement  of 
a  patent,  to  treble  costs  under  the  5  &  6  W.  4,  c.  83,  s.  3,  the  proper  course  (in  order 
to  avoid  prejudice  to  the  defendant)  is,  to  produce  such  record  after  the  verdict  has 
been  pronounced.  [Willes,  J.  It  is  merely  to  affect  the  amount  of  costs.  It  is  an 
absolute  right ;  but  it  would  seem  that  there  must  be  an  order  of  the  court  or  a  judge] 
The  reason  for  the  provision  is  obvious :  many  expenses,  such  as  experiments  by 
scientific  men,  and  the  like,  are  necessary  in  patent  causes,  which  are  not  usually 
allowed  as  costs  between  party  and  paity.  [Williams,  J.  The  statute  intends  that 
there  shall  be  some  control  over  the  plaintiff":  the  judge  is  to  exercise  that.]  It  may 
be  that  the  plaintiff's  right  to  full  costs  cannot  come  into  operation  unless  the  cause  is 
tried  :  Ijut  that  is  a  question  which  does  not  aiise  here.  In  Funnan  v.  Dawes,  11  M. 
&  W.  730,  by  a  couit  of  requests  act  (48  G.  3,  c.  ex.,  s.  52,  Wolverhampton),  it  was 
enacted  that  no  action  should  be  brought  for  any  matter  done  in  pursuance  of  the  act 

(a)  In  the  event  of  the  y/fun/i^' obtaining  a  verdict  ? 

(t)  This  is  an  alteration  from  the  former  enactment  of  5  &  6  W.  4,  c.  85,  s.  3, 
which  gave  the  plaintiff  under  similar  circumstances  "treble  costs," — not  treble  costs 
in  the  ordinary  sense,  viz.  taxed  costs,  adding  a  half  and  a  quarter  thereto  {Stainlaiul 
V.  Ludlam,  4  B.  &  C.  889,  7  D.  &  R  484),  but  costs  "to  be  taxed  at  three  times  the 
taxed  costs." 

Double  and  treble  costs  abolished  by  5  &  6  Vict.  c.  97. 
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until  a  month's  notice  of  action  should  be  given,  .  c  ai.d  ,f  in  such  action  :t  should 
appear  to  be  so  done,  the  jury  should  find  for  the  defendant,  and  .,pon  such  venhct, 
or'^if  the  plaintiff  should  become  nonsuited  "or  if  upon  a  verdict  or  demurrer  judg- 
m  nt  should  be  given  against  the  plaintitr,  the  defendant  should  recover  ti-eble  cost^. 
The  defenrlant  Obtained  a  verdict  without  having  given  any  ev,dence,-the  plaintiff 
havin"  failed  to  establish  any  case:  and  it  was  held  that  the  defendant  was  entitled 
r440fto  treble  costs,  without  entering  a  suggestion  on  the  roll,  or  having  given  the 
act  of  parliament  in  evidence  at  the  trial.  Eolfe,  B.,  in  delivering  judgment,  says  : 
"  With  rcard  to  the  first  point,  that  the  defendant  had  given  no  evidence,  and  there- 
fore that  he  was  not  entitled  to  the  costs,  I  apprehend  that  is  not  required.  The 
defendant  is  not  obliged  to  give  evidence,  to  entitle  himself  to  costs.  That  impression 
may  have  arisen  from  an  e"xpression  found  in  this  act  of  parliament  and  in  many 
others— an  unhappy  expression,— that  a  party  'may  give  this  act  and  the  special 
matter  in  evidence !' but  that  means,  I  apprehend,  that  the  party  may  plead  the 
general  issue,  and,  without  a  reference  to  the  general  rules  of  pleading,  give  the  special 
matter  of  defence  in  evidence;  but  it  does  not  mean  that  he  is  to  give  evidence  if 
nothing  calls  for  an  answer  from  him.  And  it  is  couclu.sive  that  such  is  its  meaning, 
that  th'e  defendant  is  equally  to  have  treble  costs  if  the  plaintifl"  be  nonmiHed."  It  is 
clear,  therefore  that  it  is  not  necessary  to  go  through  the  ceremony  of  proving  at  the 
trial  that  which  is  to  affect  something  arising  after  the  trial,  viz.  the  taxation  of  costs. 
Lush,  Q.  C,  and  Watkin  Williams,  in  support  of  the  rule.  As  between  the  parties 
to  this  action,  there  never  had  been  any  question  as  to  the  validity  of  the  patents  or 
either  of  them.  The  plaintiff's  apparatus  had  been  put  up  by  the  patentee  for  Pons- 
ford  ;  and,  when  the  defendants  took  an  assignment  of  Ponsford's  lease  and  all  the 
machinery  on  the  premises,  they  were  obliged  to  continue  the  use  of  the  patent,  for 
they  could  not  remove  it  without  incurring  great  expense.  They  had  before  used  it 
at  their  mills  at  Gloucester,  under  a  licence :  and  they  paid  all  royalties  due,  as 
Ponsford  had  done,  down  to  the  expiration  of  the  patent  in  1863.  As  licensees,  they 
were  estO[)pcd  [441]  from  disputing  the  validity  of  the  patent, — the  extended  as  well 
as  the  original  patent.  [Williams,  J.  So  held  in  the  House  of  Lords,  in  Crossley  v. 
Dixmi,  8  Law  T.  (X.  S.)  260.]  The  provision  in  the  Patent  Act  has  no  reference  to  a 
Civse  of  this  description.  The  3rd  section  of  the  -5  &  6  W.  4,  c.  83,  gave  the  plaintiff 
treble  costs,  where  the  certificate  was  given  in  evidence  "in  any  other  suit  or  action 
whatever  touching  such  patent," — words  which  would  have  embraced  an  action  for 
royalties.  The  recent  act  lestrains  it  to  the  case  of  the  certificate  being  given  in 
evidence  in  any  suit  or  action  f(rr  infrinr/inff  the  said  letters-patent,"  &c.]  That  obviously 
means,  where  the  patentee  has  to  defend  the  validity  of  his  patent  a  second  time. 
[Byles,  J.  You  contend  that  this  cannot  be  a  "usual  certificate,"  because  the  statute 
requires  none  ?]  Just  so.  What  was  meant  was  a  certificate  to  entitle  the  plaintiff 
to  costs  of  particulars  and  to  the  costs  of  a  special  jury.  Neither  was  this  matter  for 
a  suggestion:  Finlay  v.  Seaton,  1  Taunt.  210(a).  Assuming,  however,  that  the 
statute  does  apply  to  a  case  likes  thi.s,— to  entitle  the  plaintiff'  to  full  costs,  it  is 
necessary  that  the  record  and  certificate  should  be  "given  in  evidence  in  the  action." 
The  judge  is  to  exercise  a  discretion  whether  under  all  the  circumstances  the  plaintiff" 
should  have  costs  or  not.  Unless  the  certificate  is  brought  to  the  notice  of  the  judge 
at  the  trial,  the  defendant  cannot  be  heard.  In  Newhall  v.  Wilkins,  17  Law  T.  20,  the 
record  and  certificate  were  brought  to  the  notice  of  Lord  Campbell  immediately  after 
the  verdict  was  pronounced.  Here,  the  certificate  was  given  upon  an  ex  parte  applica- 
tion. It  must  be  produced  at  some  period  during  the  trial.  It  may  be  [442]  like  the 
record  of  a  conviction  of  a  prisoner.  It  is  submitted,  therefore,  that  this  case  is  not 
within  the  statute  at  all,— that  this  certificate  is  not  a  "  usual  certificate  "  within  the 
contemplation  of  the  parties,— and  that  the  plaintiff  has  not  performed  the  condition 
upon  which  alone  full  cots  are  given.  Besides,  the  compromise  was  entered  into 
before  the  defendants'  case  was  begun.  That  must  have  been  founded  upon  the  then 
e.xistiiig  materials :  whereas,  a  step  taken  afterwards  opens  up  a  totally  different  state 
of  things.  '  -^ 

Erle,  C.  J.  The  cause  having  been  stopped  by  a  compromise,  with  a  stipulation 
that  all  usual  certificates  should  be  given,  that  must  mean  all  usual  certificates  rebus 
SIC  stantibus.     No  certificate  under  the  15  &  16  Vict.  c.  83,  s.  43,  could  be  necessary 

(a)  See  Newnham  v.  Bever,  8  C.  B.  .560,  and  Maherly  v.  Tittertm,  7  M.  &  W.  .540. 
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unless  the  record  and  certificate  in  the  former  action  had  been  given  in  evidence. 
When  the  compromise  was  made,  nothing  more  could  be  done ;  consequently,  the 
certificate  under  the  Patent  Law  Amendment  Act  could  not  have  been  within  the 
contemplation  of  the  parties.  The  rule  for  setting  aside  my  certificate  must  therefore 
be  made  absolute,  and,  if  necessary,  a  certificate  indorsed  upon  the  record  that  the 
plaintiff' ought  not  to  have  "full  costs." 

Williams,  J.  I  am  of  the  same  opinion.  The  court  has  simply  to  determine 
whether  the  plaintiff"  should  have  full  costs  or  not.  I  think  it  was  not  in  the  con- 
templation of  the  parties  at  the  time  the  compromise  was  entered  into  that  he  should 
have  them. 

WiLLES,  J.  The  compromise  put  an  end  to  the  case.  The  plaintiff"  could  not 
have  full  costs  under  the  43rd  [443]  section  of  the  15  &  16  Vict.  c.  83,  without 
putting  the  record  and  certificate  in  the  former  action  in  evidence. 

Byles,  J.,  concurred. 

Eule  absolute. 


Maugha-M  i:  Sharpe  and  Another.    June  1st,  1864. 

[S.  C.  34  L.  J.  C.  P  19  :  10  L.  T.  870 ;  10  Jur.  N.  S.  989 ;  12  W.  R.  1057.  Referred 
to,  Beeves  v.  IFatts,  1866,  L.  R.  1  Q.  B.  416;  Hamsden  v.  Lupton,  1873,  L.  R.  9  Q.  B. 
31;  Simmons  v.  ll'uodwdnl,  [1893]  A.  C.  105;  Johnson  v.  Diprose,  [1893]  1  Q.  B. 
517;  GiUignn  v.  National  Bank,  [1901]  2  I.  R.  540.  Followed,  JFray  v.  JVray, 
[1905]  2  Ch.  .349.] 

1 .  A.,  in  consideration  of  an  advance  of  6501.  made  to  him  hy  B.  and  C,  who  carried 
on  business  under  the  name  of  "  The  City  Investment  and  Advance  Company,"  by 
deed  in  the  form  of  a  mortgage  assigned  to  them  all  the  goods,  chattels,  and  eff'ects 
upon  his  farm  and  premises,  to  secure  the  re-payment  of  the  advance,  with  power  to 
the  mortgagees,  on  default,  to  sell  at  their  discretion  and  to  pay  over  the  surplus 
to  A.  B.  and  C.  took  possession  under  this  deed  (which  was  not  registered  under 
the  Bills  of  Sale  Act),  and  sold  the  goods  by  auction. — D.  after  B.  and  C  had  taken 
possession  entered  under  a  subsequent  bill  of  sale  (duly  registered),  and  paid  out  a 
claim  of  the  landlord  for  rent : — Held,  that  B.  and  C.  having  perfected  their  title 
by  taking  possession  under  their  mortgage,  had  a  right  to  sell ;  and  that  they  were 
not  responsible  to  D.  for  any  default  in  the  mode  of  conducting  the  sale. — 2.  Held 
also,  that  D.  could  not  recover  against  B.  and  C.  the  sum  paid  by  him  to  the  land- 
lord, as  money  paid  to  their  use. — 3.  Held  also,  that  the  conveyance  of  the  goods 
to  "  The  City  Investment  and  Advance  Company,"  eiuired  as  a  conveyance  to  B. 
and  C,  so  soon  as  it  was  ascertained  that  they  were  the  persons  who  carried  on 
business  under  that  name. 

This  was  an  action  substantially  for  misconducting  a  sale  of  goods. 

The  first  count  was  for  the  conversion  of  certain  goods  and  chattels,  and  the  second 
for  money  received  by  the  defendants  to  the  plaintiff's  use. 

The  third  count  stated  that,  by  indenture  bearing  date  the  2nd  of  February,  1864, 
made  between  one  William  DoUiy  of  the  one  part,  and  the  plaintiff"  of  the  other  part, 
and  duly  registered  under  the  Bills  of  Sale  Act  (17  &  18  Vict.  c.  36),  the  said  William 
Dolby  did  grant,  bargain,  sell,  and  assign  to  the  plaintiff  all  the  goods,  farming-stock, 
growing  crops,  agricultuial  implements,  live  and  dead  stock,  and  every  other  article 
which  then  were  in  or  about  a  certain  farm  called  the  Horse  Grove,  at  Rotherfield, 
and  more  fully  set  forth  in  the  schedule  to  the  said  indenture,  for  the  purpose  [444] 
of  securing  to  the  plaintiff"  the  re-payment  of  the  sum  of  6501.  then  advanced  by  him 
to  the  said  William  Dolby,  which  said  sum  was  at  the  time  of  the  committing  of  the 
grievances  thereinafter  mentioned,  and  still  remained,  due  and  unpaid, — of  all  which 
the  defendants  had  notice  :  that  the  defendants  claimed  to  have  a  charge  or  lien  upon 
the  said  goods,  chattels,  and  eff'ects,  as  a  security  for  an  alleged  debt  due  to  them  from 
the  said  William  Dolby,  and  to  have  a  power  to  sell  the  said  goods,  chattels,  and 
effects  to  satisfy  their  said  debt :  and  that  thereupon,  and  whilst  the  said  indenture 
continued  in  full  force  and  eff'ect,  and  the  said  sum  of  6501.  so  advanced  as  aforesaid 
remained  due  and  unpaid,  the  defendants  proceeded  to  sell  and  dispose  of  the  said 
goods,  chattels,  and  effects  granted  and  assigned   to  the   plaintiff  as  aforesaid,  on 
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pretence  of  satisfying  the  said  alleged  debt  due  to  them  from  the  said  William  Dolby 
as  aforesaid  ;  and  that  thereupon  it  became  and  was  the  duty  of  the  defendants  to  use 
all  reasonal)lc  care  and  diligence  in  and  about  selling  and  disposing  of  the  said  goods, 
chattels,  and  effects,  and  in  and  about  preventing  a  sale  thereof  at  an  under-value  : 
Breach,  that  the  defendants  did  not  use  reasonable  or  any  care  or  diligence  in  and 
about  selling  and  disposing  of  the  said  goods  and  effects,  or  in  and  about  preventing  a 
sale  thereof  at  an  under-value,  but  so  carelessly  and  negligently  conducted  themselves 
in  the  premises  that  the  said  goods,  chattels,  and  effects  were  sold  at  an  under-value, 
and  for  prices  grossly  insufficient  and  inadequate,  and  not  more  than  sufficient  to 
satisfy  the  defendants'  said  debt,  although  the  defendants  ought  to  and  might  have 
obtained  for  the  same  a  much  larger  sum,  and  sufficient  not  only  to  satisfy  the  said 
alleged  debt,  but  also  to  leave  a  large  balance  towards  the  satisfaction  of  the  sum  of 
6501.  so  due  and  owing  to  the  plaintiff  as  afore-[445]-said  ;  whereby  and  by  reason  of 
the  premises  the  plaintiff  was  altogether  deprived  of  the  benefit  of  his  said  security 
and  of  the  said  indenture. 

To  this  count  the  defendants  pleaded, — fourthly,  a  traverse  of  the  assignment  of 
the  goods  by  William  Dolby  to  the  plaintiff,-  -fifthly,  that,  before  and  at  the  time  of 
the  making  of  the  said  indenture,  and  thence  until  and  at  the  time  of  the  alleged  sale 
and  disposal  of  the  said  goods,  farming-stock,  growing  crops,  agricultural  implements, 
live  anc!  dead  stock,  and  other  articles,  the  same  respectively  were  the  goods  of  and 
belonging  to  the  defendants,  and  at  the  time  of  the  said  indenture  the  same  were  not, 
nor  weie  any  of  them,  the  goods  of,  nor  did  they  or  any  of  them  belong  to,  the  said 
William  Dolby,  nor  had  the  said  William  Dolby  at  that  time  the  power  to  grant, 
bargain,  sell,  or  assign  the  same,  or  an}^  of  them,  and  that  the  defendants  sold  and 
disposed  of  the  same  as  in  the  third  count  mentioned,  in  their  own  right.  Issue 
thereon. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  last  Spring  Assizes  for  the  county  of 
Surrey.  The  facts  which  appeared  in  evidence  were  as  follows : — On  the  10th  of 
December,  1?63,  Dolby,  who  occupied  a  farm  at  Kotherfield,  in  the  county  of  Sussex, 
obtained  an  advance  of  -1001.  from  the  defendants,  who  carried  on  business  in  London 
under  the  name  of  the  Cit^'  Investment  and  Advance  Company,  upon  the  security  of 
an  assignment  of  all  his  farming-stock  and  effects,  which  was  in  the  following  foi-m  : — 

"This  indenture  made  the  10th  day  of  December,  1863,  between  William  Dolby, 
of  Hoise  Grove,  Rotherfield,  in  the  county  of  Sussex,  farmer,  hereinafter  called  the 
mortgagor,  of  the  one  part,  and  the  City  Investment  and  Advance  Company,  of 
No.  25  Cannon  Street,  in  the  city  of  London,  hereinafter  called  the  mortgagees,  of 
the  other  part :  Whereas,  the  said  mort-[446]-gagor,  being  desirous  of  boirowing  the 
sum  of  4001.,  hath  applied  to  the  said  mortgagees  to  lend  him  the  same,  which  they 
have  agreed  to  do  upon  having  such  security  as  hath  already  or  may  hereafter  be  given 
by  guarantie  or  otherwise:  And  whereas  the  said  mortgagees,  in  pursuance  of  this 
agreement,  have  this  day  lent  to  the  said  mortgagor  the  said  sum  of  4001.,  which  is 
hereafter  called  '  the  said  loan,'  the  receipt  whereof  the  said  mortgagor  doth  hereby 
admit  and  acknowledge  :  Xow  this  indenture  witnesseth  that,  in  consideration  of 
the  said  loan,  he  the  said  mortgagor  hath  bargained,  sold,  assigned,  and  transferred, 
and  by  these  pi-esents  doth  bargain,  sell,  assign,  and  transfer  unto  the  said  mortgagees, 
their  executors,  administrators,  and  assigns,  all  and  singular  the  household  furniture, 
books,  plate,  linen,  li\e-stock,  implements,  crops,  goods,  chattels,  effects,  and  things  of 
him  the  said  mortgagor,  now  being  in  or  upon  the  house,  premises,  and  lands  situate 
at  Horse  Grove,  Rotherfield,  aforesaid,  now  occupied  by  him  the  said  moi'tgagor,  and 
also  all  other  goods,  chattels,  and  effects  of  the  said  mortgagor  in  and  about  the  afore- 
said house  and  premises,  or  which  may  hereafter  come  into  or  upon  any  part  of  the 
aforesaid  house  and  premises,  either  in  substitution  or  otheiwise,  during  the  time  any 
money  may  be  due  from  the  said  mortgagor,  his  executors,  administrators,  or  assigns, 
under  or  hy  virtue  of  these  presents,  to  have  and  to  hold  the  said  goods,  fixtures,  and 
effects  hereby  assigned  or  intended  so  to  be,  unto  the  said  mortgagees,  their  executors, 
administrators,  and  assigns,  as  their  own  proper  goods,  chattels,  fixtures,  and  effects  : 
Provided  that,  in  case  the  said  mortgagor,  his  executors,  administrators,  or  assigns, 
shall  pay  the  sum  of  501.,  on  the  10th  o"f  Januarv,  1864,  1001.  on  the  10th  of  February, 
1864,  1001.  on  the  10th  of  March,  1864,  1001.  on  the  10th  of  April,  1864,  and  501.  on 
the  10th  [447]  of  May,  1864  next,  or  on  such  further  or  extended  day  or  days  to  be 
agreed  on  by  the  said  mortgagees  at  the  request  of  the  said  mortgagor,  or  earlier  than 
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either  such  days  if  by  the  said  mortgagees,  their  executors,  administrators,  or  assigns, 
demanded, — then  these  presents  and  every  part  thereof  shall  cease,  determine,  and  be 
void,  except  as  to  the  rights  and  remedies  of  the  said  mortgagees  for  any  breaches 
already  then  committed.  But  it  is  hereby  agreed  and  declared  that  the  day  first 
named  for  payment  is  not  to  be  extended  or  altered  unless  the  said  mortgagees  shall 
think  fit,  and  notwithstanding  the  request  of  such  mortgagor.  And  the  said  mort- 
gagor doth  hereby  for  himself,  his  heirs,  executors,  and  administrators,  covenant  with 
the  said  mortgagees,  their  executors,  administrators,  and  assigns,  that  he,  the  said 
mortgagor,  his  heirs,  executors,  or  administrators,  will  on  the  aforesaid  daj'S  of  pay- 
ment, or  on  such  further  or  other  day  or  days  as  aforesaid,  or  before  either  of  such 
days,  if  required  so  to  do  by  the  said  mortgagee.?,  their  executors,  administrators,  or 
assigns,  pay  to  them  the  said  mortgagees,  their  executor.s,  administrators,  or  assigns, 
the  said  loan  without  any  deduction  or  abatement  from  or  out  of  the  same.  And  it 
is  hereby  declared  and  agreed  between  the  said  parties  hereto,  subject  to,  but  never- 
theless without  prejudice  to  the  several  clauses,  proxasoes,  and  at;reements  herein 
contained,  that  it  shall  and  may  be  lawful  for  the  said  mortgagees,  their  executors, 
administrators,  or  assigns,  or  other  the  person  or  persons  for  the  time  being  entitled 
to  possession  of  the  said  goods,  fixtures,  and  effects,  to  gi\e  to  the  said  mortgagor,  as 
often  as  they  shall  think  tit,  such  further  or  othei'  time  or  times  beyond  the  aforesaid 
day  or  days  appointed  for  the  re-payment  of  the  said  loan  ;  and  also  that  it  shall  and 
may  be  lawful,  notwithstanding  the  proviso  for  redemption,  for  the  said  mortgagees 
or  [448]  other  the  peison  or  persons  for  the  time  being  entitled  to  the  possession  of 
the  said  goods,  fixtures,  and  effects,  immediately  to  take,  have,  and  retain  possession 
of  the  said  goods,  fixtures,  and  effects,  until  all  money,  cost-s,  chai-ges,  and  expenses 
hereb}'  secured  shall  have  been  JuUy  paid  and  satisfied  :  but  it  is  also  hereby  declared 
and  agreed  to  be  lawful  for  the  said  mortgagees  at  any  time  during  the  continuance 
of  this  security,  if  they  shall  think  fit,  to  relinquish  possession  of  such  goods,  fixtures, 
and  eft'ects,  and  again  to  re-take  and  retain  possession  theieof,  as  often  and  whenever 
they  shall  think  fit,  without  this  security  being  invalidated  or  rendered  void  or  void- 
able. And  it  is  hereby  further  agreed  and  declared,  in  case  default  shall  be  made  in 
payment  by  the  said  mortgagor,  his  executors,  administrators,  or  assigns,  of  the  said 
loan  or  any  part  thereof  contrary,  to  the  covenant  for  payment  thereof  hereinbefore 
contained,  then  and  in  such  case  it  shall  be  lawful  for  the  said  mortgagees,  their 
executors,  administrators,  or  assigns,  either  immediately  or  whenever  they  shall  think 
fit,  to  sell  and  dispose  of  the  said  goods,  fixtures,  live-stock,  implements,  crops,  and 
effects,  and  every  part  thereof,  on  or  at  the  said  hereinbefore-mentioned  house  or 
premises  where  the  said  goods,  fixtures,  and  effects  now  are,  or  to  remove  the  said 
goods,  fixtures,  and  efl'ects,  and  sell  the  same  whenever  and  wheresoever  they  shall 
think  pioper,  either  by  private  contract  or  public  auction,  together  or  in  parcels,  for 
such  price  or  prices  as  can  be  I'easonably  had  or  gotten  for  the  same,  or  to  have  the 
said  goods,  fixtures,  and  effects  valued  by  a  competent  person,  and  to  purchase 
them  at  such  valuation,  or  to  let  them  for  hire  (and  to  receive  and  take  the 
moneys  to  arise  from  such  letting  to  hire),  and  thereout  in  the  first  place  to  retain  to 
and  reimburse  and  pay  themselves  the  said  loan  or  so  much  thereof  as  shall  then 
[449]  remain  due,  together  with  all  costs  of  sale,  valuation  fee,  and  other  charges  and 
expenses  which  may  have  been  incurred,  and  all  e.\;penses,  damages,  law  charges,  and 
payments  that  may  have  been  incurred  or  made  by  them  in  and  about  the  defending, 
supporting,  and  upholding  their  claim  and  mortgage  on  the  said  goods,  fixtures,  and 
effects,  and  incident  or  in  relation  thereto,  and  giving  effect  to  these  presents  according 
to  the  true  intent  and  meaning  thereof,  and  in  and  about  making  any  such  sale  or 
sales,  and  also  in  and  about  the  receipt  and  recovery  of  the  said  loan,  and  in  the  next 
place,  or  in  the  first  place  if  he  *  shall  so  think  fit,  to  pay  all  rent,  rates,  taxes,  and 
incumbrances  that  maj'  be  due  in  respect  of  the  messuage,  tenement,  and  premises 
where  the  said  goods,  fixtures,  and  effects  shall  be,  and  which  shall  or  may  efi'ect  or 
attach  to  the  said  goods,  fixtures,  and  effects ;  and  from  and  after  the  full  payment  of 
the  said  loan,  and  all  commissions,  valuations,  costs,  charges,  damages,  expenses, 
payments,  rents,  taxes,  and  incumbrances  as  are  herein  mentioned,  to  render  to  and 
account  for  the  surplus  (if  any)  of  the  money  arising  from  such  sale  or  sales  aforesaid 
unto  the  said  mortgagor,  his  executors,  administrators,  or  assigns.     And  the  receipt 

*  Sic. 
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or  receipts  of  the  said  mortgagees  shall  he  a  sufficient  discharge  to  all  and  e\ery 
purchaser  or  purchasers,  who  shall  not  be  required  to  see  to  the  application  thereof  by 
the  said  mortgagees,  their  executors,  administrators,  or  assigns.  And  it  is  hereby 
further  declared  and  .agreed  that  the  said  mortgagees  may,  if  they  think  tit,  pay  any 
rent  or  tiixes  which  shall  or  may  at  any  time  be  due  or  payable  in  respect  of  any  house 
or  premises  where  the  said  goods,  fixtures,  and  effects,  or  any  of  them,  shall  be  put  or 
placed  while  any  money  shall  be  due  on  this  secui-ity,  and  to  add  the  same  to  this 
security  as  a  ch.irge  upon  the  said  goods,  fixtures,  and  [450]  eflects  ;  and,  in  the  event 
of  the  sale  of  the  said  goods,  chattels,  fixtures,  and  effects  not  taking  place,  that  the 
said  mortgagees,  their  executors,  administrators,  or  assigns,  shall  not  be  obliged  or 
compelled  or  compellable  to  accept  the  said  loan,  or  so  much  thereof  as  shall  then 
remain  due,  and  interest  as  aforesaid,  without  being  paid  all  commission,  valuation 
fees,  costs,  charges,  damages,  expenses,  and  payments  of  any  kind  which  they  may 
have  been  put  to  or  incurred  or  sustained  or  be  liable  to  have  made  with  reference  or 
in  relation  to  these  presents.  And,  in  the  event  of  payment  of  the  said  last-mentioned 
commission,  valuation  [fees],  costs,  charges,  damages,  expenses,  and  payments  not 
being  made  to  the  said  mortgagees,  their  executors,  administrators,  or  assigns,  or  in 
the  event  of  the  said  mortgagor  permitting  himself  to  be  sued  in  any  of  Her  Majesty's 
courts  of  law  or  equity  for  any  debt  or  debts  justly  due  and  owing,  or  if  any  writ  of 
fiei'i  facias,  distresses  for  rent  or  taxes,  or  any  other  proceedings  of  any  nature,  be 
levied  or  taken  against  the  said  goods,  fixtui'es,  and  effects  hereby  assigned  or  expressed 
or  intended  .so  to  be,  or  in  the  event  of  the  said  mortgagor  not  producing  to  the  said 
mortgagees,  their  executors,  administrators,  or  assigns,  when  demanded  by  them  or 
either  of  them,  the  receipt  or  receipts  for  the  rent  or  taxes  payable  by  him  the  said 
mortgagor  in  respect  of  the  said  house  or  houses  or  premises  where  the  said  goods, 
fixtures,  and  effects  shall  be  or  be  placed,  for  the  quarter  immediately  preceding  the 
day  when  the  receipt  or  receipts  shall  be  so  demanded,  or  in  the  event  of  the  said 
mortgagor  or  any  other  person  doing  or  committing,  or  neglecting  or  refusing  to  get 
done,  any  act,  mattei-,  or  thing  whereby  the  said  mortgagees,  their  executors,  adminis- 
trators, or  assigns,  or  the  security  given  by  these  presents  to  them  the  said  mortgagees, 
their  executors,  administrators,  oi'  as-[451]-signs,  is,  shall,  or  may  in  any  manner  be 
prejudiced  or  damnified, — then  and  in  either  such  events  it  shall  and  maybe  lawful  for 
the  said  mortgagees,  their  executors,  administrators,  or  assigns,  or  their  agent  or  agents, 
forthwith  to  enter  the  said  house  and  premises,  and  to  sell  and  dispose  of  the  said  goods, 
fixtures,  and  effects,  notwithstanding  the  time  for  payment  by  the  said  mortgagor  as 
afoi'esaid  of  the  said  loan  shall  not  have  arrived,  and  to  deal  with  the  said  goods, 
fixtures,  and  effects,  and  apply  the  proceeds  arising  from  the  sale  thereof  as  they  might 
have  done  if  the  time  for  payment  of  the  said  loan  according  to  the  said  covenant  in 
that  behalf  hereinbefore  contained  had  elapsed  and  expired,  and  the  said  mortgagor 
had  made  default  in  payment  thereof.  And  the  said  mortgagor  [doth]  hereby,  for 
himself,  his  heirs,  executors,  and  administrators,  covenant,  promise,  and  agree  to  and 
with  the  said  mortgagees,  their  executors,  administratoi's,  and  assigns  that,  in  the 
event  of  the  said  mortgagees  putting  or  placing  any  person  in  and  upon  the  said  house 
and  premises  Horse  Grove,  Rotherfield  aforesaid,  for  the  purpose  of  taking  and  keeping 
possession  of  the  said  goods,  fixtures,  and  effects,  that  the  said  mortgagor  will  daily 
and  every  day  pay  all  expenses  of  and  incident  to  such  possession  ;  and  that,  in  the 
event  of  default  in  payment  by  the  said  mortgagor  of  the  said  expenses,  the  said 
mortgagees  shall  be  at  liberty  to  pay  the  same  and  to  demand  immediate  re-payment 
thereof,  and,  in  default  of  such  re-payment,  shall  be  at  liberty  to  deal  with  the  said 
goods,  fixtures,  and  effects,  in  like  manner  as  if  default  had  been  made  in  the  payment  of 
the  said  loan,  contrary  to  the  covenant  for  the  payment  thereof  hereinbefoi'e  contained." 

The  deed  also  contained  covenants  l)y  the  mortgagor  not  to  remove  the  goods,  for 
title,  and  other  covenants  not  material  to  the  question  now  before  the  court. 

[452]  The  lease  of  the  farm  and  also  a  promissory  note  for  4001.  were  deposited 
as  collateral  security  :  but  the  mortgage  was  not  registered  under  the  statute  17  ife  18 
Vict.  c.  36. 

Default  having  been  made  by  Dolby  in  payment  of  the  first  instalment,  the  defen- 
dants (the  mortgagees)  on  the  3rd  of  February,  1864,  took  possession  of  all  the  goods 
upon  the  premises.  Whilst  they  continued  in  possession,  the  landlord  distrained  for 
S.iOl.  i-ent  due  at  Michaelmas,  1863,  and  (Dolby  having  left  the  farm)  pi-oceeded  to 
advertize  a  sale  of  the  effects  for  the  12th  of  February,  t864. 
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Ou  the  2nd  of  February,  1864,  Dolby  had  procured  a  loan  of  6501.  from  the  plaintiff, 
foi-  which  he  gave  him  a  bill  of  sale  on  the  property  already  assigned  to  the  defendants 
liy  the  deed  of  December  10th,  186-3.  This  last-mentioned  bill  of  sale  was  duly 
registered  under  the  statute  on  the  8th  of  February  ;  and  on  the  same  day  one  Roberts 
on  his  behalf  claimed  to  take  possession,  but  was  prevented  by  the  defendants.  The 
plaintiff  then  attempted  to  get  an  assignment  of  the  goods  from  the  landlord,  whose 
claim  (amounting  with  the  auctioneer's  charges  to  3821.)  he  paid  on  the  1 1th.  On  the 
same  day  the  sberift"  entered  with  an  execution  for  1601. 

In  this  state  of  things,  the  defendants,  l)eing  apprehensive  of  a  bankruptcy,  availing 
themselves  of  the  advertisements  issued  by  the  landlord,  procured  another  auctioneer 
to  proceed  with  the  sale,  and  the  goods  were  accordingly  sold  ou  the  12th  and  13th 
of  February.  The  sale,  after  paying  1671.  l-5s.  6d.  into  court  to  abide  the  event 
of  an  interpleader  issue  with  the  sheriff,  and  171.  8s.  4d.  for  the  expenses,  realized 
11161  16.S.  2d. 

On  the  part  of  the  plaintiff,  witnesses  were  called  who  valued  the  property  on  the 
premises  at  the  time  [453]  of  the  sale,  one  at  10001.,  another  at  12001. ;  and  it  was 
also  proved  that  two  persons  attending  the  sale  had  been  bribed  by  the  landlord  not 
to  bid  against  him,  but  it  was  not  shewn  that  the  defendants  were  cognizant  of 
that  fact. 

It  was  then  submitted  on  the  part  of  the  plaintiff — first,  that  the  bill  of  sale  of  the 
loth  of  December,  1863,  professing  to  be  a  conveyance  to  the  City  Investment  and 
Advance  Company,  passed  no  property  in  the  goods  to  Sharpe  and  Baker,  the  defen- 
il.ints,  and  consequently  the  fifth  plea  was  not  sustaiued, —secondly,  that  the  defen- 
ilants'  bill  of  sale  being  void  as  against  the  sheriff'  and  all  having  a  better  title  than 
the  sherifl',  the  plaintiff's  registered  bill  of  sale  was  entitled  to  priority, — thirdly,  that 
he  was  entitled  to  recover  damages  against  the  defendants  for  not  having  conducted 
the  sale  in  a  reasonably  proper  manner, — and,  fourthly,  that  he  was  entitled  under  the 
ount  for  money  paid  to  recover  against  the  defendants  the  3821.  paid  by  him  to  get 
rid  of  the  landlord's  distress. 

His  lordship  overruled  the  last  suggestion,  but  reserved  the  plaintiff  leave  to  move 
oil  the  other  points  if  in  the  result  it  should  be  necessary  :  and  he  left  it  to  the  jury 
to  say  whether  or  not  the  sale  had  l:)een  properly  conducted. 

The  jury  returned  a  verdict  for  the  plaintiff  for  -5821.,  being  3821.  for  the  amount 
paid  to  the  landlord,  and  2001.  for  having  been  wrongfully  deprived  of  the  fruits  of 
his  bill  of  sale. 

Lush,  Q.  C,  in  pursuance  of  leave  reserved  to  him,  in  Easter  Term  last  obtained 
a  rule  calling  upon  the  plaintiff  to  shew  cause  why  the  verdict  entered  for  him  should 
not  be  set  aside,  and  a  verdict  entered  for  the  defendants  on  all  the  pleas  except  the 
seventh,  or  a  nonsuit,  on  the  ground  that  these  pleas  were  estab-[454]-lished  by  the 
evidence ;  or  for  a  new  trial,  ou  the  ground  that  the  ^•erclict  was  against  the  weight  of 
evidence,  and  the  damages  excessive. 

Joyce,  for  the  plaintiff,  also  moved  on  the  points  reserved  to  him  at  the  trial ;  and 
the  court  ordered  the  following  addition  to  be  made  to  the  defendants'  rule, — "And 
it  is  further  ordered  that,  in  the  event  of  this  rule  being  made  absolute,  the  plaintiff 
is  to  be  at  liberty  to  argue  the  points  that  were  reserved  to  him  on  the  trial, — a  copy 
of  which  he  is  to  deliver  to  the  defendants  or  their  attorney." 

Hawkins,  Q.  C,  Joyce,  and  Morgan  Lloyd,  now  shewed  cause.  The  sale  clearly 
was  not  conducted  in  a  reasonable  manner,  so  as  to  obtain  the  best  prices  for  the  goods. 
[Erie,  C.  J.  Assuming  that  the  plaintiff  has  a  ground  of  action  against  the  defendants, 
I  am  not  prepared  to  say  that  I  was  dissatisfied  with  the  verdict.  Your  great  difficulty 
is  this, — Is  there  any  duty  imposed  by  law  upon  the  holders  of  the  first  bill  of  sale 
towards  the  holder  of  the  second,  so  as  to  give  the  lattei-  a  cause  of  action  against  the 
former  for  selling  the  goods  at  a  sacrifice  !]  It  must  be  conceded  that  the  defendants 
had  a  right  to  sell  under  their  bill  of  sale.  They  were,  however,  aware  of  the  plaintifi''s 
claim  under  the  second  bill  of  sale  ;  and  they  were  also  aware  of  the  distress  having 
been  put  in  by  the  landlord,  and  of  the  plaintift''s  having  paid  out  the  landlord.  The 
payment  of  that  rent  was  one  of  the  obligations  which  the  defendants  took  upon  them- 
selves when  they  took  possession  of  the  goods  under  their  deed.  There  is  a  manifest 
distinction  between  a  mortgage  of  land  and  a  mortgage  of  chattels  :  the  latter  amounts 
to  no  more  than  a  pledge.  "  The  mortgagee  hath  an  absolute  interest  in  the  land, 
but  the  other  [455]  hath  but  a  special  property  in  the  goods,  to  detain  them  for  his 
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security:"  5  H.  7,  pi.  1  ;  9  E.  4,  pi  25;  36  E.  3,  Bar,  188  :"  Baldiff  v.  Davies,  Cro. 
Jiic.  24i.  In  Fimiklin  v.  Neate,  13  M.  &  W.  481,  it  was  held  that  the  pawnor  of  a 
chattel  still  retains  his  property  in  it  (though  qualified  by  the  right  existing  in  the 
pawnee),  whieh  he  has  a  right  to  sell,  and  by  the  sale  to  transfer  that  propei-ty  to  the 
buyer ;  and  that,  if  the  pawnee,  on  the  buyer's  tendering  him  the  amount  due,  refuses 
to  deliver  it  up,  the  buyer  may  maintain  trover  for  it.  If  the  defendants'  bill  of  sale 
gave  them  a  right  to  the  goods  only  as  a  security  for  their  advance,  the  law  would 
mipose  upon  them  a  duty  to  take  due  care  of  them,  and,  if  they  exercised  their  power 
of  sale,  to  get  the  best  piice  they  reasonably  could  obtain  for  them.  If  this  had  been 
a  mortgage  of  land,  there  would  have  been  a  right  to  sue  left  in  the  grantor.  By  this 
instrument  a  conditional  reversion  is  left  in  him.  [Williams,  J.  It  is  an  absolute 
conveyance,  with  a  proviso  by  way  of  defeasance.  The  deed  is  drawn  with  the  utmost 
ingenuity,  to  give  the  mortgagees  every  conceivable  advantage.]  There  is  much  con- 
fusion in  the  cases  as  regards  the  distinction  between  mortgages  of  realty  and  pawns 
of  chattels.  In  Floiy  v.  Denny,  7  Exeh.  581,  it  was  held  that  a  mortgage  of  a  personal 
chattel  may  be  made  without  deed.  That  shews  that  "  mortgage  "  is  only  another 
word  for  "  pledge."     There  may  be  a  pledge  without  actual  possession  :  Reeves  v.  i.'u/iper 

5  N.  C.  136,  6  Scott,  877.     The  cases  of  'The  Lancashire  JP'ayyon  Cvmpany  v.  Fitzhugh, 

6  Hnrlst.  &  N.  502,  and  Hears  v.  The  Lmidon  ami  Sonth  ll'esteni  Uailway  Company, 
11  C.  B.  (N.  S.)  850,  also  shew  that  the  grantor  retained  such  an  interest  in  these 
goods  as  to  enable  him  to  maintain  an  action  for  a  conversion  thei'eof  or  injury  thei'eto. 
The  same  principle  is  recognized  in  Johnsun  v.  Siear,  15  C.  B.  (N.  S.)  330,  and  Fiyot  v. 
Cubley,  15  C.  B.  (N.  S.)  701. 

[456]  Then,  the  bill  of  sale  was  not  made  to  the  defendants,  Sharpe  and  Baker, 
but  to  the  City  Investment  and  Advance  Company,  and  therefore  conveyed  no 
property  in  the  goods  to  the  defendants.  [Erie,  C.  J.  They  were  the  only  persons 
inteiested  in  the  so-called  Company.  It  was  merely  the  style  of  the  tirm.]  The 
parties  must  be  truly  described:  Com.  Dig.  Fait  (E.  3);  Bac.  Abr.  Grants  (C);  Co. 
Litt.  3  a.  ;  Sheppard's  Touchstone,  236  ;  IVilliams  v.  Bryant,  5  M.  &  W.  447.  [Willes,  J. 
This  must  be  taken  to  be  the  description  of  a  corjjoration.  To  assume  falsely  to  be 
a  corporation  is  an  offence  against  the  prerogative  of  the  Crown.  Erie,  C.  J.  Dolby 
grants  his  goods  to  a  coi'poration.  Can  a  private  individual  come  forward  and  .say 
that  means  me  ?]  Even  if  these  persons  had  a  right  to  use  the  name  of  a  corporation, 
there  was  no  evidence  that  they  were  known  as  such.  If  the  defendants  could  take 
by  such  a  description,  it  must  be  one  1)y  which  they  could  sue.  Is  there  any  pretence 
for  saying  that  these  defendants  could  have  sued  as  the  City  Investment  and  Advance 
Company  1 

The  whole  of  the  goods  had  been  seized  by  the  sheriff  under  the  li.  fa.  The 
defendants'  bill  of  sale,  not  having  been  I'egistered  under  the  17  ife  18  Vict.  c.  36,  was 
void  as  against  the  sherirt^'s  claim.  They  availed  themselves  of  the  plaintiff's  bill  of 
sale  (which  was  duly  registered)  in  order  to  get  rid  of  that  execution  ;  and  now  they 
turn  round  and  say  that  as  between  them  and  the  plaintiff  their  bill  of  sale  is  good. 
[Williams,  J.  As  between  two  persons  claiming  under  bills  of  sale,  i-egistration  nil 
operatur.]  No  doubt  that  is  so.  But,  as  l^etween  the  defendant  and  the  slieritt'  and 
all  ha\'ing  better  title  than  the  sheriff,  the  defendants'  bill  of  sale  was  void  ;  Kihvanls 
V.  English,  7  Ellis  &  B.  564.  [Erie,  C.  J.  The  grievance  to  the  plaintiff'  is,  that  the 
defendants  paid  the  sheriff  out  of  the  goods  which  as  against  him  the  [457]  sheriff  had 
no  right  to  seize.  Garth  intimated  that  the  sheriff  had  abandoned  his  claim  under 
the  interpleader  summons,  and  that  the  defendants  had  at  Chambers  assented  to  that 
money  being  paid  over  to  the  plaintiff'.] 

Then,  the  payment  of  the  rent  was  a  payment  made  under  a  mistake.  [Ei'le,  C.  J. 
Not  a  mistake  in  point  of  fact,  but  of  law.]  The  money  was  paid  by  the  plaintift"s 
agent,  in  ignoi'ance  of  there  being  a  genuine  bill  of  sale  on  the  property.  [Evh,  C.  J. 
The  agent  paid  the  money  under  the  notion  that  if  he  paid  the  condemnation-money 
the  property  in  the  goods  would  pass  to  the  plaintiff.  He  certainly  knew  of  the 
defendants'  bill  of  sale.] 

Garth  (with  whom  was  Lush,  Q.  C),  in  support  of  the  rule.  It  is  said  that  these 
defendants  cannot  take  under  this  deed  by  the  description  of  the  City  Investment 
and  Advance  Company.  [Erie,  C.  J.  Individuals  may  trade  under  a  firm,  but  cannot 
assume  Lo  be  a  corporation.]  What  is  assuming  a  corporate  name  I  [Willes,  J.  That 
is  answered  by  the  case  of  Cooch  v.  Goodman,  2  t^,.  B.  580.     The  court  will  take  judicial 
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notice  of  what  is  a  corporation.]  There  is  nothing  on  the  face  of  the  deed  to  shew 
that  the  City  Investment  and  Advance  Company  is  a  corporation,  any  more  than  the 
Agra  and  Masterman  Bank  is.  It  has  been  insisted  that  thi.s  deed,  which  is  in  the 
ordinary  form  of  a  mortgage  of  chattels,  is  nothing  more  than  a  pledge  or  pawn.  The 
distinction  between  a  moi'tgage  and  a  pawn  is  well  pointed  out  in  the  notes  to  Coggs 
V.  Bernard  {ay,  in  1  Smith's  Leading  Cases,  .5th  edit.  194,  where  the  learned  editors, 
treating  of  Vadium  or  pawn,  aad  referring  to  a  series  of  authorities  defining  the 
relative  rights  and  duties  of  the  pawnor  and  the  [458]  pawnee,  observe, — "From  all 
this  it  will  be  seen  that  a  pawn  differs,  on  the  one  hand  from  a  lien,  which  conveys  no 
right  to  sell  whatever,  but  only  a  right  to  retain  until  the  debt  in  respect  of  which 
the  lien  was  created  has  been  satisfied  {u)^ ;  and,  on  the  other  hand,  from  a  mortgage, 
which  conveys  the  entire  property  of  the  thing  mortgaged  to  the  mortgagee  con- 
ditionally, so  that,  when  the  condition  is  bi'oken,  the  property  remains  absolutely  in 
the  mortgagee;  whereas,  a, pawn  never  conveys  the  general  property  to  the  pawnee, 
but  only  a  special  property  in  the  thing  pawned  ;  and  the  eflect  of  a  default  in  pay- 
ment of  the  debt  by  the  pawnor  is,  not  to  vest  the  entire  property  of  the  thing  pledged 
in  the  pawnee,  but  to  give  him  a  power  to  dispose  of  it,  accounting  for  the  surplus, 
which  power,  if  he  neglect  to  use,  the  general  property  of  the  thing  pawned  continues 
in  the  pawnor,  who  has  a  right  at  any  time  to  redeem  it  "(6).  At  p.  196,  it  is  said : 
"A  mere  pledge  of  chattels  personal  is  therefore  not,  properly  speaking,  a  mortgage, 
and,  tho:igh  in  writing,  need  not  bare  a  mortgage  stamp :  Harris  v.  Bir-ih,  9  M.  &  VV. 
•591.  There  may,  however,  be  a  mortgage,  properly  speaking,  of  chattels,  which  will 
be  subject  to  the  same  incidents  as  any  other  mortgage.  A  mortgage  of  a  personal 
i.-hattel  may  be  made  without  deed  :  Flory  v.  Deiini/,  7  Exch.  581."  In  Ilgall  v.  Emcles, 
1  Ves.  318,  1  Atk.  165  (commented  upon  in  2  White  &  Tudor's  Leading  Cases,  2nd 
edit.  615,  Burnet,  J.,  says  :  "  It  was  contended  that  pawns,  by  the  Roman  and  English 
law,  required  delivery,  but  that  hypothecation  [459]  or  mortgage  did  not.  As  to  the 
Roman  law,  there  was  an  authority  cited.  Just.  Inst.  lib.  4,  tit.  6,  s.  7,  which  passage, 
if  it  stood  alone,  might  go  a  good  way  to  prove  what  it  was  cited  for.  But  there  is 
iinother  Koman  authority  proving  pignus  to  be  as  valid  without  delivery  ;  and  the 
tine  distinction  between  them  is  only  that  pignus  is  of  movables  capable  of  delivery, 
the  other  of  immovables  only:  Domat.  lib.  1;  Wood,  lib.  3,  ch.  2,  219;  Digest,  50, 
tit.  16,  Law  238;  13  lib.  Pandects,  tit.  7,  Law  1  ;  20  lib.  Pandects,  tit.  4,  Law  12, 
s.  10;  where  a  pawn  to  two  and  delivered  but  to  one,  and  where  the  pledge  is  con- 
current in  point  of  time,  the  preference  to  the  person  to  whom  a  delivery  is  stated 
there,  that  he  will  have  a  better  remedy  by  way  of  action  than  the  other.  Delivery, 
then,  is  not  necessary  by  the  Koman  law  ;  and  other  nations  receiving  this  Roman  law 
corrected  the  inconvenience  of  this  law  as  to  that  point,  that,  if  a  pawn  is  not  delivered, 
it  shall  not  affect  a  purchaser  for  valuable  consideration,  as  it  certainly  did  in  that 
law.  But  supposing  that  distinction  true,  it  could  have  no  influence  in  the  present 
case,  unless  the  Roman  hypothecation  and  English  mortgage  were  the  same,  which 
they  are  not.  No  property  was  transferred  in  the  h^'pothecation  :  an  English  mortgage 
in  an  immediate  conveyance,  uith  piocer  to  redeem  ;  and  equity  at  any  time  admits  redemp- 
tion, notwithstanding  forfeiture:  but  that  does  not  alter  the  conveyance,  therefore 
there  is  no  comparison  between  them  ;  and  in  the  Roman  law  there  is  a  place  where 
it  is  held  that,  suppose  there  is  an  hypothecation,  with  condition  that,  if  the  money 
is  not  paid  at  the  day,  the  pawnee  shall  enjoy  the  goods,  that  is  a  conditional  sale  : 
Just.  Code,  lib.  4,  tit  54,  Law  2,  and  the  same  liber  of  the  Code,  relating  to  con- 
ditional sales  of  movables,  Law  7.  All  that  can  be  inferred  from  the  Roman  law  with 
respect  to  [460  i  pawns  and  hypothecation  will  be  foreign,  and  from  the  English  law 
as  to  pawns  as  foreign.     I  admit  delivery  necessary  to  a  pawn  :  the  Year  Book  cited, 

5  H.  7,  fo.  1,  is  an  express  authority  in  point,  and  therewith  agrees  2  Roll.  Rep.  439, 
Ross  V.  Bramstid,  that  is  no  pawn  where  no  possession  is  transferred  at  the  time. 

(a)i  2  Ld.  Eaym.  909,  Com.  133,  1  Salk.  26,  3  Salk.  11,  Holt,  13. 

(a)2  See  The  Thames  Ironwarks  Company  v.  The  Patent  Derrick  Company,  1  Johns. 

6  H.  93. 

(b)  Com.  Dig.  Mortgage  (B ) ;  iralier  v.  Smith,  5  B.  &  Aid.  439,  1  D.  &  R.  1  ; 
Kemp  v.  IFestbrook,  1  Ves.  278 ;  DemawJray  v.  Metcalfe,  Pre.  Ch.  420,  2  Vern.  691  ; 
Fanderzee  v.  Willis,  3  Bro.  21  ;  liatcliffe  v.  Davies,  Yelv.  178,  Cro.  Jac.  244,  Xoy,  137, 
1  Bulsti-.  29. 
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2  Leon.  30  (Claries  case),  and  Yelv.  164  (Bmnd  v.  Lislei/),  ai-e  cases  not  of  pawns,  but 
bailment  to  third  persons  to  sell  goods  for  the  use  of  a  particular  creditor,  who  will 
have  an  interest  in  the  performance  of  that  contract,  and  may  sue  the  bailee,  which 
has  nothing  in  common  with  the  case  of  a  pawn.  All  the  books  tieating  of  pawns 
treat  them  as  in  the  possession  of  pawnee,  where  a  pawn  is  compaied  to  distiess,  and 
suppose  that  the  custody  of  the  pawn  must  be  in  the  pawnee  :  Mores  v.  Conham,  Owen, 
123;  Coyysx.  Brriiard,  2  Ld.  Raym.  917;  Aiwmjmmis,  2  Salk.  .522:  but  there  is  one 
case  more,  where  the  proper  distinction  between  mortgage  and  pawns  is  taken, — 
Rutdiffe  V.  Davis  Nov,  137,  Cro.  Jac.  244,  Yelv.  179,  1  Bulstr.  29,  where  the  court 
held  there  was  a  special  propei-ty  in  pawnee,  intitling  to  the  custody  till  the  condition 
is  perfoimed ;  l)ut  that,  on  payment,  the  whole  property  vested  in  pawnee ;  dis- 
tinguishing it  from  a  mortgage,  iclucli  is  a  conveyance  of  tlie  tiring."  In  1  Smith's 
Leailing  Cases,  196,  it  is  further  said,  that  "a  pawn  being  a  sort  of  bailment,  transfer 
of  the  possession  of  the  chattel  pledged  is  of  the  essence  of  it  :  and,  if  the  pawnee  part 
with  the  possession,  he  loses  the  benefit  of  his  security."  Here  the  defendants  had 
perfected  their  security  by  taking  possession  of  the  goods  before  the  plaintiff's  claim 
was  put  forward.  The  latter  had  no  interest  or  property  in  the  goods  at  the  time  of 
the  sale ;  and  clearly  had  no  right  to  complain  (whatever  might  be  the  right  of  Dolby) 
of  the  mode  in  which  the  defendants  exercised  the  [461]  power  of  sale  conferred  upon 
them  by  their  deed.  [Erie,  G.  J.  It  is  put  upon  the  ground  that  there  was  an 
interest  in  the  chattels  left  in  the  mortgagor,  which  was  capable  of  being  assigned, 
and  was  assigned  to  the  plaintiff.]  The  pawnor  or  mortgagor  could  not  give  to  a 
third  party  a  better  right  than  he  himself  had.  The  deed  gave  the  defendants  very 
large  discretionaiy  powers  as  to  the  sale  of  the  property  :  and  the  only  person  who 
could  take  advantage  of  any  breach  of  duty  in  that  respect,  would  be  the  person  who 
could  take  advantage  of  a  breach  of  the  contract.  [Williams,  J.  Not  necessarily  so. 
In  Burnett  v.  Lynch,  5  B.  &  C.  589,  8  D.  &  R.  368,  lessee  by  deed-2)oll  assigned  his 
interest  in  the  demised  premises  to  A.,  subject  to  the  payment  of  the  rent  and  the 
performance  of  the  covenants  contained  in  the  lease.  A.  took  possession,  and  occupied 
the  premises  under  this  assignment,  and  before  the  expiration  of  the  term  assigned  to 
a  third  person.  The  lessor  sued  the  lessee  for  breaches  of  covenant  committed  during 
the  time  that  A.  continued  assignee  of  the  pi'emises,  and  recovered  damages  against 
him  :  and  it  was  held  that  the  lessee  might  maintain  an  action  upon  the  case  founded 
in  tort  against  A.  for  having  neglected  to  perform  the  covenants  during  the  time  he 
continued  assignee,  whereby  the  lessee  sustained  damage.]  The  distinction  between 
a  mortgage  and  a  pawn  is  also  recognized  in  Franklin  v.  JVeate,  13  M.  &  W.  481. 

Erle,  C.  J.  In  this  action  the  plaintiff  had  recovered  a  \'erdict  whereby  he 
would  have  been  indemnified  for  a  great  loss  which  he  has  sustained  by  having 
satisfied  the  claim  of  the  landlord  under  a  distress  for  rent  which  had  been  levied 
upon  goods  which  had  been  conveyed  to  him  by  a  bill  of  sale.  The  great  difficulty 
I  have  felt  is  to  find  any  law  by  which  the  [462]  plaintiff'  can  be  entitled  to  retain 
his  vei'dict.  I  am  unable  to  find  any.  He  has  brought  his  action  against  the  defen- 
dants for  improperly  and  wastefuUy  selling  goods  to  which  he  claims  a  right.  The 
defendants  have  pleaded  that,  at  the  time  of  making  the  instrument  under  which  the 
plaintiff"  claims,  and  at  the  time  of  the  sale,  the  goods  in  question  had  been  assigned 
to  them  by  the  owner,  and  that  they  sold  and  disposed  of  them  in  their  own  right. 
In  support  of  this  plea,  the  defendants  produced  a  deed  which  contains  a  skilfully 
elaborate  conveyance  of  the  goods  to  them,  subject  to  a  defeasance  on  payment  of  the 
mortgage-money  by  certain  instalments.  Now,  if  the  property  in  these  goods  passed 
to  the  defendants  by  that  instrument,  their  plea  is  made  out.  I  have  searched  to  the 
best  of  my  ability  to  see  whether  we  could  regard  the  substance  of  the  ti'ansaction, 
and  say  that  it  was  a  pawn  of  the  goods,  and  that  the  mortgagor  was  a  pawnor,  and 
the  parties  taking  pawnees,  and  so  the  former  would  have  an  interest  which  was  capable 
of  being  conveyed  to  the  plaintiff.  But  the  frame  of  the  instrument  carefully  excludes 
that :  and  I  feel  obliged  to  hold  that  the  defendants  are  entitled  to  succeed.  Another 
point  urged  before  us  was  this,-— The  bill  of  sale  under  which  the  defendants  claim 
purports  to  convey  the  property  to  the  City  Investment  and  Advance  Company,  and 
not  to  the  defendants  by  name  :  and  it  was  contended  for  the  plaintiff'  that  the  goods 
could  not  pass  to  Sharpe  and  Baker.  No  doubt,  DoHiy  considered  that  there  was 
a  company  of  which  the  one  was  manager  and  the  other  secretary.  It  is  clear  that 
individuals  may  carry  on  business  under  any  name  and  style  which  they  may  choose 
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to  adopt :  and  I  see  no  reason  why  the  defendants  may  not  do  so  under  the  name  of 
the  City  Investment  and  Advance  Company.  If  parties  pretend  to  be  a  corporation, 
and  [463]  presume  to  usurp  the  rights  and  powers  of  a  cor'porate  body  as  against  the 
Crown,  they  may  render  themselves  liable  to  be  proceeded  against  for  so  doing.  But, 
as  between  these  parties,  the  City  Investment  and  Ad\'ance  Company  are  Sharpe  and 
Baker,  and  consequenth-  the  conveyance  in  question  is  a  conveyance  to  those  individuals. 
I  cannot  therefore  say  that  the  deed  was  inoperative  on  this  ground.  It  is  unnecessary 
to  say  anything  as  to  the  point  arising  upon  the  seizure  by  the  sheriff.  The  plaintiff 
will  get  the  money  which  was  paid  in  under  the  summons. 

WiLU.UlS,  J.  I  am  of  the  same  opinion.  I  have  tried  my  best  to  find  some  mode 
of  extricating  the  plaintitl'  from  the  difficulties  which  beset  him  in  this  case,  which  is 
one  of  great  hardship  :  but  I  have  tried  in  vain.  The  first  question  is  as  to  the  validity 
of  the  deed  whereby  Dolby  assigned  the  goods  in  question  to  the  City  Investment  and 
Advance  Company.  It  has  been  objected  on  the  part  of  the  plaintiff  that  that  convey- 
ance is  inoperative,  because  it  is  necessary  in  a  grant  that  the  grantees  should  be 
named,  otherwise  the  grant  can  in  law  have  no  operation.  I  apprehend,  however,  it 
1-  fully  settled  that  a  grant  may  be  good,  though  the  grantee  be  not  named  by  his 
christian  or  surname.  In  Sheppard's  Touchstone,  p.  236,  the  learned  author,  after 
discussing  the  consequences  of  a  mistake  in  the  christian  name  or  surname  of  the 
grantee,  goes  on  to  .say, — "  And  yet,  if  the  grant  do  not  intend  to  describe  the  grantee 
bj^  his  known  name,  but  by  some  other  matter,  there  it  may  be  good  by  a  certain 
description  of  the  person,  without  either  surname  or  name  of  baptism  : "  for,  he  adds, 
"Id  certum  est  quod  certnm  i-eddi  potest."  In  this  case,  I  apprehend,  the  meaning 
of  the  grant  is  plain  :  the  deed  purports  and  intends  to  convey  the  goods  to  those 
per[464]-sons  who  use  the  style  and  firm  of  the  City  Investment  and  Advance 
Company.  They  may  or  may  not  be  a  corporation  :  but,  when  it  is  ascertained  that 
those  who  carry  on  business  under  that  name  are  the  defendants,  the  deed  operates  to 
convey  the  property  to  them.  The  next  question  is,  what  is  the  nature  of  the  grant, 
assuming  that  to  be  its  operation.  If  it  be  competent  to  create  a  mortgage  of  personal 
property,  this  deed  has  certainly  done  it.  It  conveys  the  goods  enumerated  from  the 
grantor  to  the  grantees  in  the  most  full  and  explicit  tei'ms,  so  as  to  make  the  latter  the 
owners  thereof,  subject  only  to  the  condition  of  the  conveyance  being  defeated  on 
performance  of  certain  thing.s  by  the  grantor.  That  is  a  mortgage  in  the  strict  and 
proper  sense  of  the  term.  It  is  said  that  there  cannot  be  a  mortgage  of  a  chattel,  and 
therefore  that  this  instrument  must  operate  as  a  pledge.  But,  why  so"?  There  is 
nothing  illegal  in  making  a  grant  in  this  form.  The  books  recognize  the  distinction 
between  a  mortgage  and  a  pledge  of  personal  chattels  :  and  there  is  an  express  authority 
in  the  case  of  Floni  v.  Denny,  7  Exch.  581,  that  there  may  be  a  mortgage  of  chattels, 
as  distinguished  from  a  pledge,  without  delivery  ;  so  that  there  would  seem  to  be 
nothing  contrary  to  law  in  what  is  ordinaril}'  called  a  mortgage  of  personal  chattels. 
The  property  is  absolutely  and  indefeasibly  vested  in  the  grantee,  if  the  condition  be 
not  performed  :  and  a  court  of  law  can  look  at  no  other  owner  than  the  mortgagee  or 
grantee.  When,  therefore,  Dolby  professed  to  assign  these  goods  to  the  plaintiff',  he 
had  nothing  to  assign  :  the  property  was  out  of  him.  That  being  so,  the  plaintiff  can 
have  no  right  to  complain  of  the  manner  in  which  the  absolute  owners  have  thought 
fit  to  deal  with  the  property.  It  is  true  that  there  is  a  covenant  in  the  deed  under 
which  the  mortgagees  dould  be  made  responsible  to  the  mort-[465]-gagor  for  any 
misconduct  in  the  exercise  of  the  power  of  sale.  If  this  had  been  an  action  by 
the  plaintiff"  in  the  name  of  the  mortgagor,  it  is  possible  he  might  have  been  entitled 
to  recover  compensation  for  any  shoitcoming  in  this  respect.  Or  it  may  be  that,  if 
recourse  were  had  to  a  court  of  equity,  the  court  would  hold  the  mortgagees  to  be 
trustees  in  favour  of  the  mortgagor  or  those  to  whom  he  has  transfei'red  his  rights, 
and  would  give  them  a  remedy  for  any  abuse  by  them  of  their  trust.  We,  however, 
can  onl\-  look  at  such  rights  as  the  suitors  have  by  law.  We  can,  therefore,  only 
regard  the  defendants  as  absolute  owners  of  the  goods  in  question  ;  and  consequently 
no  action  v,i\\  lie  again.st  them  at  the  suit  of  this  plaintiff"  for  dealing  with  them  as 
they  did. 

WiLLEs,  J.,  concurred. 

Byles,  J.,  was  sitting  at  nisi  prius. 

Rule  absolute. 
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[466]     In  the  Exchequer  Chamber. 
Trinity  Vacation,  1864. 

Dresser  v.  Norwood  and  Another.    June  18th,  1864. 

[S.  C.  U  L.  J.  C.  P.  48 ;  11  L.  T.  Ill ;  10  Jur.  N.  S.  8-51 ;  12  W.  E.  10.30.  Dictum 
adopted,  M'Caul  v.  .S/raffs.s,  1883,  Cab.  &  El.  111.  Distinguished,  Taylor  v.  Ywkskire 
iHSurance  ComjMiiy,  [1913]  2  I.  R.  1.] 

A.  placed  timber  in  the  hands  of  H.,  a  factor,  for  sale  on  a  del  credere  commission. 
B.  bought  it  through  the  agency  of  C,  a  broker,  vAu  {as  H.  was  aivare)  had  prim- 
kmwlcdfje  oflhefucl  that  the  timber  was  the  properti/  of  A.,  ami  that  H.  was  selling  as 
factor  aulij.  C.'s  knowledge  of  the  relative  position  of  A.  and  H.,  however,  was  not 
communicated  to  B.,  who  made  the  purchase  bona  fide,  although  he  was  aware  that 
H.  was  in  the  habit  of  selling  timber  as  factor : — Held,— reversing  the  decision  of 
the  court  of  Common  Pleas, — in  an  action  by  A.  against  B.  for  the  price  of  the 
timber,  that  B.  was  aflected  by  the  knowledge  of  his  broker  C,  and  therefore  could 
not  set  off'  against  the  price  of  the  timber  so  bought  for  him  a  debt  due  to  him 
from  H. — Qucere,  whether  H.'s  ignorance  of  the  state  of  knowledge  of  C.  would 
make  any  difference  1 

This  was  an  appeal  against  a  decision  of  the  court  of  Common  Pleas  in  an  action 
brought  by  the  plaintiff',  a  timber-merchant  in  London,  against  the  defendants,  Russia 
merchants  at  Hull,  for  the  recovery  of  3211.  16s.  9d.  for  deals  sold  to  the  defendants 
in  May,  1858. 

1.  The  first  count  of  the  declaration  was  for  goods  sold  and  delivered,  work  and 
labour  and  materials,  money  paid,  interest,  and  money  due  on  accounts  stated. 

The  second  count  stated  that,  in  consideration  that  the  plaintiff'  at  the  defendants' 
request  would  sell  and  deliver  to  Marmaduke  Chaplin  certain  deals  and  deal-ends  at 
the  price  or  sum  of  91.  10s  per  standard  hundred  of  deals,  and  71.  10s.  per  standard 
hundred  of  deal-ends,  to  be  paid  by  the  said  M.  Chaplin  by  cash  within  a  month,  less 
2i  per  cent,  discount,  the  defendants  promised  the  plaintiff'  that  they  would  guarantee 
the  fulfilment  of  the  said  contract  of  sale  of  the  said  deals  and  deal-ends  by  the  said 
M.  Chaplin  :  Averment  that,  although  the  plaintiff',  relying  on  the  said  promise,  sold 
and  delivered  to  the  said  M.  Chaplin  the  said  goods,  at  the  price  and  on  the  terms 
aforesaid,  and  [467]  the  said  price  of  the  said  goods  was  long  since  due  and  payable 
to  the  plaintiff';  yet  the  said  M.  Chaplin  had  not  paid  the  price  of  the  said  goods,  or 
any  part  thereof, — of  which  the  defendants  had  notice;  and  that,  although  the 
plaintiff'  had  performed  all  things  to  entitle  him  to  a  performance  of  the  said  guarantie, 
yet  the  defendants  had  not  fulfilled  the  contract  as  aforesaid,  or  paid  the  price  of  the 
said  goods,  or  any  part  thereof,  and  the  same  remained  wholly  unpaid  :  Claim,  4001. 

2.  The  defendants  pleaded, — first,  to  the  first  count,  never  indebted, — secondly, 
to  the  first  count,  that  the  said  goods  were  bought  by  the  defendants  from,  and  were 
sold  and  delivered  to  them  by,  one  J.  W.  Holderness,  as  the  agent  and  factor  of  and 
for  the  jjlainliff,  ^nth  the  ylaintijf's  juivity  and  consent,  in  his  the  said  ./.  JV.  Holdtrness's 
otcn  name,  as  the  true  and  sole  owner  thereof,  and  as  and  fur  hiS  own  goods  ;  and  that  the 
plaintiff' did  not  appeal'  nor  was  he  known  to  the  defendants  as  owner  of  or  interested 
in  the  said  goods  at  or  before  the  sale  or  delivery  of  the  said  goods,  nor  until  after 
the  price  thereof  had  become  due,  nor  until  after  the  accruing  to  the  defendants  of 
the  debt  thereinafter  mentioned  ;  and  that  credit  for  the  said  goods  and  the  time 
thereof  was  given  to  the  defendants  by  the  said  J.  W.  Holderness,  and  not  by  the 
plaintiff':  That  the  other  causes  of  action  therein  pleaded  to,  acci'ued  to  the  .said 
J.  W.  Holderness,  and  not  to  the  plaintiff,  otherwise  than  through  and  by  means  of 
the  said  J.  W.  Holderness  as  his  agent  and  factor,  in  respect  of  and  in  connection 
with  and  as  incidental  to  the  said  sale  of  the  said  goods,  and  not  otherwise,  and  before 
the  plaintiff' had  appeared  or  was  known  to  the  defendants  as  the  owner  of  or  interested 
in  the  said  goods  ;  and  that,  before  the  time  of  the  sale  and  delivery  of  the  said  goods, 
the  defendants  [468]  had  given  credit  to  the  said  J.  W.  Holderness  for  a  large  sum 
of  money  due  and  owing,  from  time  to  time,  by  drawing  upon  the  said  J.  W.  Holderness 
a  certain  bill  of  exchange  dated  the  20th  of  February,  1858,  whereby  the  defendants 
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required  the  said  J.  W.  Holderness  to  pay  to  them  the  sum  of  fiOOl.  four  months  after 
the  date  thereof,  and  which  said  bill  the  said  J.  \V.  Holderness  accepted,  but  did  not 
pay,  although  the  said  bill  became  due  before  this  suit,  and  before  and  at  the  com- 
mencement of  this  suit  was  and  still  is  in  the  hands  of  the  defendants  whoUj'  due  and 
unpaid:  And  that  the  amount  of  the  said  bill  exceeds  the  sum  claimed  in  the  said 
first  count ;  and  that,  out  of  that  amount,  the  defendants  were  ready  to  set  off  the 
sum  claimed  in  the  said  first  count. 

The  defendants  also  pleaded  to  the  second  count, — thirdly,  that  they  did  not 
promise  as  alleged, — fourthly,  that  the  plaiutift'  did  not  sell  or  deliver  to  the  said 
M.  Chaplin  the  goods  therein  mentioned,  in  manner  and  form  as  in  that  count 
alleged, — fifthly,  that  the  price  of  the  said  goods  never  did  become  payable  from  the 
said  M.  Chaplin  to  the  plaintiff,  in  manner  and  form  as  in  that  count  alleged. 
Issue  thereon. 

3.  The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  at  Guildhall  after  last 
Michaelmas  Term,  when  the  following  evidence  was  given  : — 

Henrj'  Dresser,  called  on  behalf  of  the  plaintiff',  stated, — "I  am  the  plaintiff,  a 
merchant  and  ship-owner  in  London.  In  .September,  1857,  I  sent  several  cargoes  of 
timber  to  Hull;  amongst  them  two  cargoes  by  the  ships  'Beatrice'  and  'Amelia 
Hillman.'  These  cargoes  consisted  of  Kiana  red  wood  deals  and  ends,  and  were 
shipped  from  the  Kiana  mills.  I  employed  J.  W.  Holderness,  of  Hull,  to  sell  these 
cargoes  for  me.  He  was  a  commission-merchant  and  auctioneer.  He  sold  by  auction. 
In  October,  1857,  I  sent  my  mana-[469 |-ging  clerk,  Buckland,  to  Hull,  to  Holderness. 
I  instructed  him  to  get  an  acknowledgment  from  Holderness  about  the  goods.  On 
his  return,  Buckland  handed  me  the  following  letter  from  Holderness: — 'Oct.  2nd, 
1857.  We  hold  to  your  order,  as  per  conditions  in  our  favour  of  24th  July,  the 
following  cargoes,  "Beatrice,"  "Amelia  Hillman."'" 

The  letter  of  the  24th  of  July,  from  Holderness  to  the  plaintiff,  was  produced  and 
read,  as  follows  : — 

"We  have  your  letter  of  the  22nd,  and  in  reply  will  take  charge  of  the  cargo  per 
'St.  Lawrence,'  from  Wyburg,  on  the  following  terms,  2 J  per  standard  per  week  rent, 
4s.  6d.  per  standard  landing  charges,  and  the  usual  commission  and  del  cred.,  or 
i  per  cent,  if  not  sold  by  us.  "J.  W.  Holdeuness  &  Co." 

"In  February,  1858,  I  sent  Buckland  to  Hull  again.  I  did  not  hear  of  the  sale 
till  after  Holderness's  bankruptcy.  I  sent  Buckland  to  Hull  again  after  the 
bankruptcy." 

Cross-examined  :  "The  cargoes  were  put  up  to  auction  by  Holderness.  I  did  not 
attend  the  sale.  I  received  a  catalogue.  I  dare  say  I  looked  at  it.  Probably  I 
destroyed  it.  I  do  not  think  I  had  more  than  one  catalogue  sent  by  Holderness. 
My  impression  at  the  time  of  receiving  the  catalogue,  was,  that  Holderness  was  the 
auctioneer.  I  never  understood  him  to  be  the  merchant.  Ward  was  Holderness's 
clerk.  Holderness  may  have  been  described  in  the  catalogue  as  merchant ;  but  I  did 
not  observe  it.  I  drew  bills  of  exchange  on  Holdei-ness  against  the  cargoes.  Three 
bills  were  drawn  by  me  on  Holderness,  for  9551.,  4551.,  and  6551.  respectively.  Some 
of  them  are  those  now  produced.  They  were  drawn  before  Holderness's  bankruptcy, 
and  were  never  paid.     He  became  bankrupt  in  June,  1858." 

[470]  Re-examined  :  "  I  did  not  know  whether  or  not  Holderness  was  an  importer 
on  his  own  account.  I  understood  that  he  acted  entirely  as  a  broker  and  commi.ssion- 
agent.  I  think  that,  when  I  sent  him  the  cargoes  in  question,  he  had  five  or  six 
other  cargoes  of  mine  in  his  hands,  to  the  value  of  from  16,000l.  to  20,0001.  :  at  all 
events,  they  were  very  large  cargoes.  Holderness  was  a  del  credere  agent.  I  have 
never  been  paid  for  these  goods." 

J.  W.  Holderness :  "  I  was  a  commission-agent  at  Hull.  I  was  in  the  habit  of 
selling  by  auction  goods  consigned  to  me.  One  of  mv  clerks  was  the  auctioneer :  he 
had  a  licence  ;  I  had  none.  Chaplin,  who  died  a  few  months  ago,  was  my  cleik  for 
some  time  :  after  him.  Ward.  I  had  timber  consigned  to  me  by  various  merchants, 
for  sale :  not  all  on  commission  ;  I  imported  also  myself.  I  had  several  cargoes 
consigned  to  me  by  plaintiff'  in  August  and  September,  1857.  I  remember  the  two 
consignments  by  the  'Beatrice'  and  'Amelia  Hillman.'  I  had  sold  cargoes  for  the 
plaintiff  on  commission  before  these  two.     I  was  known  in  Hull  as  a  commission-agent. 
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I  had  sold  on  commission  for  the  defendants,  who  are  merchants  at  Hull.  Chaplin 
had  been  mv  clerk  :  he  had  left  me  when  those  cargoes  came.  I  remember  Buckland 
3oming  down  and  getting  the  acknowledgment  which  has  been  read.  After  Chaplin 
left  me,  he  set  up  in  business  on  his  own  account  as  a  broker.  He  applied  to  me  to 
purchase  part  of  these  two  cargoes.  I  believe  he  knew  whose  timljer  it  was.  He 
applied  to  purchase  a  portion  of'the  '  Amelia  Hillman's '  cargo.  He  brought  a  specifi- 
cation with  him  ;  applied  for  what  was  therein  specified.  I  ultimately  came  to  terras 
with  him.     He  made  out  a  bought>note.     I  remember  his  bringing  me  this  contract,— 

[471]  "'Bought  of  Messrs.  J.  W.  Holderness  &  Co.,  Hull,  for  my  principals, 

"  '20  St.  P.  std.  3x11  in.  Kiana  red  wood)     ,     , 
lOSt.  P.  std.  3x9in         do.  do.       j   "®'"^- 

At  91.  10s.  per  St.  Petersburg  standard  hundred. 
Also  539  pieces  of  Kiana  deal-ends,  at  71.  10s.  do. 
Payment  by  cash  within  a  month,  less  2^  per  cent. 

'"M.  Chaplin.' 

"  He  asked  me  for  a  delivery  order.  I  asked  him  for  the  name  of  his  principals. 
He  declined  to  give  me  their  names ;  stating  that  they  resided  in  the  country.  He 
said  they  did  not  wish  their  names  to  be  given  ;  that  he  had  bought  on  the  dock 
side  for  the  same  parties  without  giving  their  names.  After  some  fuither  conversation, 
he  asked  me  if  I  would  take  a  banker's  guarantie  or  a  merchant's  guarantie,  which 
I  agreed  to  do,  in  payment.  He  called  a  short  time  afterwards,  and  asked  mo  if  I 
would  take  Norwoods'  (the  defendants')  guarantie  ;  which  I  consented  to  do,  and  he 
brought  it.     This  is  it, — 

'"Messrs.  J.  W.  Holderness  &  Co.  "  '  Hull,  June  2nd,  1858. 

" '  Dear  Sirs, — In  compliance  with  your  request,  we  beg  to  state  that  we  are 
willing  to  guarantee  the  fulfilment  of  the  contract  for  deals,  &c.,  as  made  with  you  by 
Mr.  Chaplin  on  31st  May  last,  having  given  him  authority  to  declare  us  as  principals. 

" '  C.  M.  Norwood  &  Co.' 

"  I  had  three  or  four  interviews  with  Chaplin  during  the  negociation  foi-  this 
purchase.  I  do  not  know  that  it  was  mentioned  whose  the  goods  were.  At  that 
time  ('Iwjilin  was  perfect! i/  ainirc  they  were  Dresner's  goods.  I  think  that  in  conversation 
I  said  to  Chaplin  that  I  did  not  know  whether  Dresser  would  take  that  price  or  not. 
That  was  before  Chaplin  bought  them.  We  were  two  or  three  daj's,  and  had  several 
interviews  [472]  befoi'C  we  arrived  at  the  price.  I  believe  the  first  interview  took 
place  with  a  clerk  of  mine,  Mr.  Ward,  and  he  named  it  to  me.  Then  I  saw  Chaplin 
myself.  He  had  been  managing  clerk  eighteen  months.  He  had  sold  for  me  as  my 
clerk,  having  an  auctioneer's  license  ;  and  he  knew  the  nature  of  my  business  perfectly. 
Upon  receiving  the  guarantie,  he  got  a  delivery  order  for  the  goods,  and  they  were 
delivered  to  him.  At  this  time  I  was  in  difficulties,  and  was  pressed  by  my  bankers. 
Hoklen  &  Sons  were  the  solicitors  of  my  bankers,  and  of  the  defendants  also.  They 
were  also  my  solicitors  :  and  they  made  me  bankrupt  ten  or  twelve  days  after  the 
sale,  and  were  the  solicitors  of  the  assignees.  I  was  the  acceptor  of  a  bill  of  exchange 
drawn  on  me  by  defendants  at  four  months  from  the  20th  of  February,  1858,  for 
6001.,  which  was  then  running.  I  had  known  defendants  for  seveial  years.  I  had 
sold  for  them  on  commission  during  the  year  1857.  I  had  never  known  defendants 
make  a  similar  purchase  before.     They  had  no  yard  to  store  timber  in." 

Cross-examined  :  "  The  sale  for  defendants  was  of  a  cargo  by  the  '  Windsor '  from 
Riga.  If  was  stored  on  premises  which  I  occupied.  The  "cargo  was  sold  at  various 
times,  from  December,  1856,  to  October,  1857.  Only  one  other  cargo  was  ever  con- 
signed to  me  for  sale  by  defendants  ;  and  that  was  the  cargo  against  the  price  of 
which  the  6001.  acceptance,  the  subject  of  the  present  set-off,  was  drawn.  I  imported 
largely  on  my  own  account,  and  had  an  establishment  on  my  own  aeccount  at  St.  .John'.s, 
New  Brunswick,  and  imported  largely  from  thence.  I  had  large  sales  of  timber  at 
Hull  :  and,^  when  I  had  a  sale,  I  had  catalogues  in  the  form  produced  published  and 
circulated."  [Catalogues  of  sale  of  timber  were  here  put  in  evidence  by  defendants' 
counsel,  in  which  Holderness  was  described  at  foot  as  "  merchant,"  Ward  as 
"  auctioneer."] 
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[473]  "  I  kept  ray  own  timber  and  the  timber  consigned  to  me  by  plaintiff  in  the 
;ame  yard,  except  the  cargoes  which  had  been  landed  prior  to  plaintiff's  placing  them  in 
,11V  hands.  I  mean  except  those  which  had  been  landed  by  some  other  brokers.  The 
•atalogues  were  always  in  the  same  form,  stating  me  to  be  the  merchant,  and  my 
lerk,  Chaplin,  or  Ward,  as  the  case  might  be,  the  auctioneer.  I  never  distingnished 
iu  the  catalogues  what  timber  belonged  to  myself,  and  what  to  other  persons  who 
had  consigned  it  to  me.  Chaplin  left  me  in  1857.  I  had  a  sale  in  March,  18.58. 
Ward  was  then  the  auctioneer.  Some  of  plaintifl''s  timber  was  included  in  the  printed 
catalogue  for  that  sale.  I  sent  a  catalogue  to  plaintiff".  The  mark  by  which  1  dis- 
tinguished plaintiff's  timber  in  the  catalogue  is  a  manuscript  mark  in  my  own  printed 
catalogue,  that  is  to  say,  in  the  copy  kept  for  my  own  private  use.  In  the  copy  sent 
to  plaintiff:',  I  think  there  was  generally  a  mark  to  shew  him  that  the  timber  marked 
there  was  his.  The  ship's  name  was  not  mentioned  in  the  catalogue,  nor  the  import 
mark.  I  might  probably  put  a  mark  against  plaintift''s  timber  in  the  catalogue  I  sent 
him,  to  draw  his  intention  to  it.  That  was  the  custom.  Chaplin  left  me  in  January, 
18-57.  He  became  bankrupt  soon  after.  He  died  a  few  months  ago.  I  became 
l)ankrupt  soon  after  the  delivery  to  the  defendants  of  this  timber,  and  paid  no  dividend. 
I  feel  confident  Mr.  Dresser's  name  was  mentioned  to  Chaplin.  Not  during  the 
negotiation.  I  will  not  swear  that  plaintift"s  name  was  mentioned  between  me  and 
Chaplin  during  the  conversation  or  during  the  negotiation  as  to  this  sale  ;  but  I  ivill 
sirear  that  Cliaptin  was  perfectly  aware  the  goods  were  plaintiff's  froiu  previuus  conrersations. 
I  knew  Chaplin  was  a  broker  when  the  bought-note  was  given.  1  asked  for  the  name 
j  of  his  principals,  and  he  declined  [474]  to  give  it.  He  subsequently  brought  me 
defendants'  letter,  which  I  call  the  guarantie.  I  looked  upon  it  as  a  guarantie.  After 
getting  that  letter,  I  made  out  and  delivered  the  invoice. ' 

The  invoice  was  put  in  by  the  defendants'  counsel,  headed  as  follows : — 

I      "Mr.  M.  Chaplin,  for  his  principals.  "Hull,  5th  June,  1858. 

I  "Bought  of  J.  W.  Holderness  &  Co." 

[Here  follows  an  account  of  the  timber  the  subject  of  the  sale,  and  the  prices, 

I  amounting  to  .3211.  16s.  9d.] 

Re-examined  :  "  The  catalogues  are  in  the  same  form  as  I  have  always  used  when 

I  I  sold  for  the  defendants.  I  used  to  send  them  catalogues  in  the  same  form.  This  is 
the  usual  way  in  vi-hich  I  make  out  my  invoices.  I  never  sent  my  principals  copies 
of  the  invoices  or  of  the  contracts.  I  used  to  send  them  the  accountsales  when  the 
cargoes  were  sold.     The  plaintiff's  goods  were  not  sold  by  auction." 

Plaintiff  re-called:  "Chaplin  applied  to  me  about  these  cargoes  when  they  were 
ill  course  of  landing  at  Hull,  in  1857.  He  came  to  London,  and  called  at  my  office, 
and  told  me  that  he  understood  I  had  several  cargoes  in  Hull,  and  he  wished  me  to 

1  place  them  in  his  hands  foi-  sale.     The  ships'  names  were  mentioned.     The  '  Amelia 

'  Hillman '  was  one  of  them.  I  told  him  I  could  not  do  so,  because  I  had  entei-ed  into 
an  arrangement  with  Holderness,  by  which  I  should  have  to  sell  them  thiough  him, 
and  should  have  to  pay  him  i  per  cent,  even  if  I  sold  them  through  any  one  else ; 
and  therefore,  if  he  (Chaplin)  sold  them,  I  could  only  allow  him  h  per  cent." 

Isaac  Borthwick  Ward:  "I  became  clerk  to  Holderness  about  August,  1857. 
Chaplin  had  then  left.  I  recollect  Holderness  having  some  of  plaintiff"s  timber  for 
sale;  amongst  others,  the  cargo  of  the  'Amelia  [475]  Hillman.'  It  is  called  Kiana 
led  wood  deals.  The  name  is  peculiar.  It  is  where  the  wood  comes  from.  I  believe 
it  was  known  in  Hull  at  that  time  who  imported  the  Kiana  red  wood  deals.  I  think 
there  was  only  one  importer  of  those  deals,  viz.  plaintiff.  The  sale  of  the  lot  to 
Chaplin  began  by  a  negotiation  between  me  and  Chaplin.  I  saw  him  several  times 
before  we  agreed  on  the  price.  At  length  the  bought-note  of  31st  May  was  drawn 
up  and  signed.  At  the  time  he  was  purchasing,  I  asked  him  who  the  goods  were 
for.  He  declined  to  name.  I  still  pressed  him.  I  knew  he  had  been  a  bankrupt 
not  long  before;  and  that  Holderness  would  not  trust  him  alone.  I  pressed  him  for 
his  principal's  name.  He  still  declined  to  disclose  it.  I  then  said  I  must  speak  to 
Holderness.  I  was  present  at  the  interview  between  him  and  Holderness.  Holderness 
asked  him  for  the  name  of  his  principals.  Chaplin  asked  if  he  could  get  a  guarantie 
from  some  respectable  party  (bankers  or  merchants),  would  that  satisfy  him.  Holder- 
ness said  yes,  that  would  do,  if  it  was  from  any  party  of  whose  respectability  he  was 
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sfitislierl  Me  afterwards  brought  defendants'  note  or  guarantie  of  2nd  June,  1858. 
Nothiiii;  passed  between  me  and  Chaplin  during  the  negotiation  for  the  sale  about 
plaintiti'.  /  should  think  he  knew  ichise  qoock  they  were.  I  think  .so  from  his  hanmj  been 
in  Holdernesss  service.  The  defendants  are  commission-merchants  and  steam  ship- 
owners in   Hull.     I   never  knew  them  purchase   wood   goods  such  as  these   liefore 

or  since."  .      ■    tt  n        i  i       i         i      • 

Cross-examined  :  "  Defendants  hold  a  high  position  in  Hull,  and  do  a  large  business 
there.  Chaplin  became  bankrupt  early  in  1857.  He  left  Holderness  in  January, 
1857.  Shortly  afterwards,  ho  liecame  Jjankrupt,  and  then  commenced  business  as  a 
commi.ssion-agent.  (  | 

[476]  J.  W.  Buckland  :  "  I  am  now  a  member  of  plaintiff's  firm,  and  was  plaintiffa  ™ 
niaii.iging-clerk  in  1857  and  1858.  I  went  down  to  Hull  to  see  Holderness  when  the 
cargoes  were  there.  I  procured  the  acknowledgment  from  Holderne.ss  in  October.  I 
know  Chaplin.  I  have  met  him  several  times  ;  but  I  don't  recollect  seeing  him  in 
October,  1857.  I  went  to  Hull  again  in  February,  1858,  and  saw  Chaplin  there.  I 
had  some  conversation  with  him  about  the  'Amelia  Hillman  '  and  'Beatrice.'  He  was 
speaking  about  cargoes  generally,  what  plaintifl'  had  for  .sale  in  Hull ;  and  he  made 
me  an  oiler.  I  told  him  there  were  certain  cargoes  in  Holdeiness's  hands ;  and  I 
recollect  very  well  telling  him  some  of  the  particular  cargoes  that  Holderness  had 
there,  I  believe  I  mentioned  the  'Asia,'  'Amelia  Hillman,'  and  'Beatrice.'  Chaplin 
made  me  an  ofter  for  a  portion  of  one  of  the  cargoes.  We  came  to  no  terms.  I  sub- 
mitted the  ofl'er  to  plaintifl;  and  he  did  not  accept  it.  Chaplin  knew  that  I  represented 
plaintifl." 

Cross-examined:  "In  February,  1858,  there  were  four  cargoes  of  plaintifT's  in 
Holdeiness's  possession  :  only  four,  I  think." 

This  was  the  plaintifl's  case. 

Charles  Morgan  Norwood,  one  of  the  defendants,  stated:  "I  am  a  merchant  at 
Hull,  in  pai'tnership  with  ray  brother,  the  other  defendant.  In  May,  1858, 1  employed 
Chaplin  to  purchase  some  timber  of  Holderness.  Chaplin  was  a  wood-broker.  He 
had  been  a  bankrupt  within  a  year  before.  In  the  spring  of  1858,  I  had  the  6001.  bill 
becoming  due.  It  was  drawn  in  February,  and  became  due  on  the  2.3rd  of  June.  Atj 
the  end  of  May  I  instructed  Chaplin  to  buy  some  deals  of  Holderness,  if  he  could  gefc^ 
them.  Chaplin  called  on  me  at  my  ofhee  on  the  evening  of  the  27th  of  May.  He 
told  me  that  he  should  be  at  Holderness's  sale ;  that  the  goods  were  selling  at 
extremely  low  [477]  prices  ;  and  that  several  of  the  wood-merchants  in  Hull  had 
made  purchases  ;  and  he  recommended  me  to  purchase.  He  said,  '  1  hings  are  going 
below  the  co.st  price  ;  there  are  some  lots  unsold  at  the  sale,  and  I  can  buy  some  for 
you.'  I  had  known  Holderness  to  be  a  large  importer;  and  in  two  instances  he  had 
sold  for  me.  That  was  the  only  reason  I  had  for  supposing  that  he  was  a  factor. 
Chaplin  never  said  anything  to  lead  me  to  think  that  Holdeiness  was  selling  for 
anyone  but  himself.  He  said  nothing  about  it.  He  shewed  me  the  catalogue,  and 
pointed  out  to  me  where  the  lots  were.  The  next  day  I  told  Chaplin  that,  if  he  could 
purchase  for  me  very  cheaply  the  goods  pointed  out  in  the  catalogue,  he  might ;  and 
I  received  the  contract-note  from  him  on  the  31st  of  May.  The  next  time  I  saw 
Chaplin,  I  think,  was  on  the  2nd  of  June  ;  and  he  said  that  Holderness  had  asked  for 
the  name  of  his  principals,  or  a  guarantie,  one  or  the  other.  That  was  the  way  in 
which  he  put  it.  In  consequence  of  that,  I  wrote  the  letter  to  Holderness  of  the 
2nd  of  June,  which  has  been  read.  A  day  or  two  after,  we  received  the  invoice.  The 
goods  were  at  Hull,  in  Holderness's  yard.  My  brother,  the  other  defendant,  was 
absent  from  England,  and  took  no  part  in  the  transaction.  On  these  occasions,  the 
seller  pays  the  commission.     I  paid  no  commission." 

Cross-e.vamined:  "I  had  employed  Chaplin  before  several  times.  I  had  never  bought 
of  Holderness  before.  I  Ijought  the  timber  because  I  heard  it  was  cheap.  I  did  not  buy 
to  set  ofT.  I  did  not  want  the  timber,  except  to  sell  again,  and  make  a  profit  of  it  if 
I  could.  I  have  bought  cargoes  of  timber.  My  ships  often  bring  me  small  quantities. 
I  have  not  been  in  the  habit  of  buying  small  quantities  I  have  known  Holderness 
for  some  time.  I  have  consigned  two  cargoes  to  Holderness  for  sale.  I  have  sold 
him  many  [478]  cargoes  previously.  The  cargoes  of  my  own  which  I  sent  to  him  as 
factor  were  put  into  his  catalogue  with  the  other  timber,  and  invoices  made  out  in  the 
same  way.  1  always  took  advances  for  the  goods.  I  did  not  interfere  in  any  way. 
I  did  not  know  he  was  a  general  factor.     The  reason  I  placed  the  two  cargoes  in  his 
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(lands  was  this: — It  was  at  the  crisis  of  1857  and  1858;  and,  it  being  a  time  of 
depression,  I  could  not  sell  deals  in  the  ordinary  way,  except  at  a  great  sacrifice. 
Holderness  offered  to  put  them  in  his  catalogue.  I  should  not  have  given  them  to 
him,  had  they  not  been  wholly  unsaleable  in  the  usual  way.  He  sold  very  largely, 
and  very  frequently.  I  had  a  notion  that  the  timber  was  his  own.  He  was  concerned 
in  a  very  large  timber-trade  in  New-Brunswick.  I  had  an  impression  that  by  far  the 
greater  part  of  the  timber  he  sold  was  his  own.  My  i  nly  reason  for  thinking  that  he 
sold  for  others  was,  because  he  sold  for  me.  I  know  of  no  other  case.  I  did  not 
know  of  Holderness  being  in  difficulties  :  the  only  thing  that  struck  me  was,  Chaplin's 
statement  that  at  the  sale  of  the  27th  of  Maj'  the  goods  were  sold  at  very  low  prices  ; 
in  fact,  at  a  saciifice.  This  was  to  my  mind  an  unsatisfactory  circumstance.  When 
I  authorized  Chaplin  to  buy,  I  intended  to  pay  in  cash.  I  did  not  know  Holderness 
to  be  in  the  position  he  was.  It  did  not  occur  to  me  to  set-oft'  until  the  bill  became 
due.     Holderness  became  bankrupt  a  few  days  before  the  bill  became  due." 

Re-examined:  "I  had  never  employed  Chaplin,  except  as  a  broker.  I  believed 
the  timber  to  be  Holderness's.  There  was  a  sale  by  auction  on  the  27th  of  May,  out 
of  which  this  arose." 

4.  Before  the  summing  np  of  the  case  to  the  jury,  a  discussion  arose  as  to  the 
meaning  of  the  second  plea,  and  as  to  the  effect  of  the  evidence.  The  counsel  for 
[479]  the  defendants  contended  that,  if  Holderness,  being  the  plaintift's  factor  for 
sale,  and  intrusted  with  the  goods  for  that  purpose,  sold  them  to  the  defendants  as 
the  real  owner,  the  defendants  not  knowing  that  the  plaintiff  was  the  real  owner,  the 
second  plea  was  proved,  notwithstanding  that  the  plaintiff  might  not  have  intended  or 
f.\pressly  authorized  Holderness  to  represent  himself  to  the  purchasers  as  the  real 
owner  of  the  goods,  or  to  sell  them  as  such,  and,  notwithstanding  that  Chaplin  knew 
that  the  goods  were  the  plaintitf's,  and  not  Holderness's. 

The  counsel  for  the  plaintiff,  on  the  other  hand,  contended  that  the  plea  was  not 
proved,  unless  the  jury  should  be  of  opinion  that  the  sale  by  Holderness  was  made 
with  the  actual  privity  and  consent  of  the  plaintiff  to  his  holding  himself  out  as  the 
tiue  owner  of  the  goods,  and  should  also  be  of  opinion  that  Chaplin  as  well  as  Norwood  was 
ignorant  at  the  time  of  sale  of  the  fact  that  the  plaintift' was  the  real  owner  of  the  goods. 

5.  The  Lord  Chief  Justice  left  the  following  three  questions  to  the  jury,  reserving, 
by  consent,  to  either  side  to  move  the  court  on  any  question  of  law  which  might 
remain  open  after  the  jury  had  answered  the  questions  left  to  them : — 

First.  Did  Holderness  sell  the  goods  as  his  own,  with  the  plaintiff's  consent?  To 
which  the  jury  answered  "  No." 

Second.  Did  Norwood  know,  when  Chaplin  purchased  the  goods,  that  the  plaintiff 
was  the  owner  J     To  which  the  jury  answered,  "No." 

Third.  Did  Chaplin  know,  when  he  made  the  purchase,  that  the  plaintiff'  was  the 
owner  of  the  goods  ?     To  which  the  jury  answered,  "Yes." 

6.  Upon  these  findings,  the  learned  judge  ordered  the  verdict  to  be  entered  for 
the  plaintiff  for  3211.  [480]  16s.  9d.,  being  the  amount  of  the  invoice  :  but  gave  leave 
t(j  the  defendants  to  move  to  enter  the  verdict  for  them  on  the  second  plea,  if  the 
court  should  be  of  opinion  that,  upon  the  evidence  and  findings  above  stated,  it  ought 
to  be  so  entered. 

A  general  verdict  for  the  plaintiff  for  3211.  16s.  9d.  was  thereupon  entered  :  but 
the  plaintiff  had  not  claimed  to  recover  on  the  second  count,  and  in  fact  abandoned 
that  count  at  the  trial ;  and  the  entry  of  the  verdict  for  the  plaintiff  on  the  issue 
joined  on  the  pleas  to  that  count  was  in  reality  so  made  only  upon  the  understanding 
that  it  was  to  follow  the  verdict  upon  the  first  count. 

7.  In  Hilary  Term  following,  the  defendants  accordingly  obtained  a  rule  calling 
upon  the  plaintift'  to  shew  cause  why  a  verdict  should  not  be  entered  for  the  defen- 
dants pursuant  to  the  leave  reserved,  on  the  ground  that,  upon  the  facts  proved,  the 
defendant  was  entitled  to  the  verdict  ;  or  why  a  new  trial  should  not  be  had  between 
the  said  parties,  on  the  ground  of  misdirection,  or  that  the  verdict  was  against  the 
evidence  with  reference  to  the  timber  having  been  intrusted  to  Holderness  for  sale 
on  a  del  credere  commission,  and  possession  having  been  given  to  him  and  advances 
made  by  him,  and  the  sale  having  been  made  in  his  name. 

The  rule  came  on  for  argument  in  Easter  Term,  1863,  when  the  court  ordered  that 
the  verdict  for  the  plaintift  should  be  set  aside  on  all  the  pleas  except  the  first,  and 
that,  instead  thereof,  a  verdict  should  be  entered  thereon  for  the  defendants. 

C.  P.  XXII. — 7 
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9.  The  catalogue  and  other  documents  put  in  evidence  at  the  trial  were  to  form 
part  of  this  case,  and  to  be  referred  to  by  eithei-  party. 

The  case  was  argued  in  the  Exchequer  Chamber,  before  Pollock,  C.  B.,  Crompton,  J., 
Bramwell,  B.,  Channel,  B.,  Blackburn,  J.,  and  Shee,  J. 

[481]  .1.  Brown  (with  whom  was  Lush,  Q.  C),  for  the  plaintiff,  urged  substantially 
the  same  arguments  that  were  urged  by  them  in  the  court  below,  in  addition  to  the 
cases  referred  to  upon  that  occasion  citing  &'am«?i  v.  Fonereau,  2  8tr.  1183  ;  Fit~hnJiirt 
V.  Mather,  1  T.  R.  Ifi  ;  Corn  foot  v.  Foirki',  6  M.  &  W.  358  ;  and  ;dso  Paley's  Principal 
and  Agent,  259,  and  Sudgen's  Vendors  and  Purchasers,  Kith  edit.  pp.  G21,  623,  626. 

Bovill,  Q.  C.  (with  whom  were  Manisty,  Q.  C  ,  and  C.  Hutton),  for  the  defendants, 
referred  to  IForsley  v.  The  Earl  of  Scarlj^'roiigh,  3  Atk.  392,  and  Himi  v.  Mill,  13  Yes. 
120,  and  to  1  Story's  Equity  Jurisprudence,  480,  and  the  notes  to  Le  Neve  v.  Le  Neve, 
2  Tudor's  Cases  in  Equity,  21. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  delivered  the  judgment  of  the  court : — We  are  all  of  opinion  that 
the  judgment  of  the  court  below  ought  to  be  reversed.  We  think  that,  in  a 
commercial  transaction  of  this  de.scription,  where  the  agent  of  the  buyer  purchases 
on  behalf  of  his  principal  goods  of  the  factor  of  the  seller,  the  agent  having  present  to 
his  mind  at  the  time  of  the  purchase  a  knowledge  that  the  goods  he  is  buying  are  not 
the  goods  of  the  factor,  though  sold  in  the  factor's  name,  the  knowledge  of  the  agent, 
however  acquired,  is  the  knowledge  of  the  principal.  It  seems  to  be  conceded  that, 
if  at  the  time  of  the  sale,  the  factor  of  the  seller  had  expressly  told  the  agent  of  the 
buyer  that  the  goods  were  not  his  property,  but  the  property  of  his  principal,  it  would 
not  have  been  a  case  for  a  set-off.  But,  why  should  the  factor  tell  the  buyer's  agent 
that  which  he  was  well  aware  that  the  agent  already  knew  ?  The  knowledge  of  the 
factor  of  the  seller  that  the  buyer's  agent  was  aware  that  he  was  only  the  factor,  in 
our  judgment  makes  the  [482]  case  perfectly  clear.  But  it  is  not  to  be  understood 
that  we  mean  to  admit  that  the  case  would  have  been  different  if  the  factor  was 
ignorant  that  the  knowledge  of  that  fact  was  present  to  the  mind  of  the  buyer's  agent, 
provided  it  really  was  so  present. 

Judgment  reversed.  j 

il 

Lee  and  Another  v.  Jones.     1864.  ' 

[S.  C.  34  L.  J.  C.  P.  131  ;  12  L.  T.  1  22  ;  13  W.  E.  318 ;  11  Jur.  N.  S.  8.  Discussed, 
Phillips  v.  Foiall,  1872,  L.  R.  7  Q.  B.  673.  Followed,  Flelchci-  v.  Krell,  1872,  42 
L.  J.  Q.  B.  55.  Not  applied,  Lawiler  v.  Lauder,  1873,  I.  R  7  C.  L.  57.  Referred 
to,  Mackreth  v.  fFaimslcy,  1884,  51  L.  T.  21.  Discussed,  London  General  Omnibus 
Company  v.  HolhAvay,  [1912]  2  K.  B.  78  ] 

One  P.  had  been  employed  by  the  plaintiffs  in  the  sale  of  coals  for  them  on  commission, 
for  which  he  at  the  end  of  each  month  gave  them  his  acceptances,  and  by  the  terms 
of  his  agreement  he  was  to  hand  over  to  them  within  six  days  all  moneys  he  received 
from  customers.  P.  having  fallen  in  arrear  to  the  extent  of  12721.,  the  plaintiffs 
required  him  to  find  security  to  the  amount  of  3001.,  and  at  his  request  the  defendant 
consented  to  guarantee  1001.  The  agreement  of  guarantie  recited  the  tei'ms  of 
dealing  between  the  plaintiffs  and  P.  ;  but  the  fact  that  P.  was  already  indebted  to 
the  plaintiffs  in  the  large  sum  above  mentioned  was  concealed  from  the  sui-eties. — 
In  an  action  against  the  defendant  upon  the  agreement,  he  pleaded  that  he  was 
induced  to  make  it  by  the  fraudulent  concealment  by  the  plaintiffs  of  a  material 
fact :— Held,  by  Crompton,  J.,  Channell,  B.,  Blackburn,  J.,  and  >Shee,  J.,  in  the 
Exchequer  Chamber, — affirming  the  judgment  of  the  court  below, — that  the  non- 
communication by  the  plaintifls  to  the  defendant  of  the  fact  that  P.  was  at  the  time 
indebted  to  them,  was  evidence  for  the  jury  in  support  of  the  plea,— Pollock,  C.  B., 
and  Bramwell,  B.,  dissenting. 

This  was  an  appeal  under  the  Common  Law  Procedure  Act,  1854,  against  a  decision 
of  the  court  of  Common  Pleas  discharging  a  rule  nisi  to  enter  a  verdict  for  the  plaintiffs 
for  1001. :  see  15  C.  B.  (N.  S.)  386. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  .sittings  after  Michaelmas  Term,  1862, 
for  the  county  of  Middlesex,  when  a  verdict  was  found  for  the  defendant, — leave  being 
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reserved  by  the  judge  at  the  trial  to  enter  a  verdict  for  the  plaintiffs  for  1001.,  if  there 
was  no  evidence  to  support  the  defendant's  plea  of  fraud  hereinafter  referred  to. 

The  following  are  the  facts  of  the  case  : — 

1.  The  plaintiffs,  at  the  time  of  the  making  of  the  agreement  upon  which  the  action 
is  brought,  were  in  partnership  with  one  John  J.  Jerdein  (who  died  before  this  action 
was  commenced),  as  coal-merchants. 

[483]  This  action  is  brought  to  recover  the  sum  of  1001.  on  an  agreement  made 
between  the  plaintiffs  and  John  J.  Jerdein  and  the  defendant  and  others. 

The  following  is  a  copy  of  this  agreement: — 

"An  agreement  made  this  3rd  day  of  October,  1861,  between  Neville  Cattlin 
Sendall,  George  Theobald,  .'ohn  Gunning  Antrobus,  Charles  Jones,  and  Hugh  William 
Kuel,  of  the  one  part,  and  Messrs.  Lee  &  Jerdein,  of  Lancaster  Place,  Strand,  in  the 
county  of  Middlesex,  coal-merchants,  of  the  other  part:  Whereas,  James  Packer  has 
for  some  time  past  been  a  salesman  of  coals  upon  commission  for  the  said  Messrs.  Lee 
it  Jerdein,  he  the  said  James  Packer  giving  bills  of  exchange  to  the  said  Lee  & 
.'erdein  for  all  such  coals  as  may  be  delivered  to  his  order,  such  bills  being  floating 
bills  to  be  settled  for  and  paid  up  at  the  expiration  of  the  current  months  during 
which  such  bills  are  respectively  running :  And  whereas  the  said  Lee  &  Jerdein 
equiriug  security  from  the  said  James  Packer,  they  stipulated  (amongst  other  things) 
that  the  said  Neville  Cattlin  Sendall,  George  Theobald,  John  Gunning  Antrobus, 
Charles  Jones,  and  Hugh  William  Ruel,  should  give  them  a  floating  and  continuing 
•iuarantee  for  ihe  term  of  three  years  from  the  date  hereof,  on  behalf  of  the  said 
James  Packer,  to  secure  to  them  the  said  Lee  &  Jerdein  the  amount  of  any  balance 
which  might  at  any  time  or  times  be  due  to  them  the  .said  Lee  &  Jerdein  from  the 
said  .James  Packer  upon  any  such  coal-account  on  bills,  to  the  amount  of  3001.,  in  the 
proportions  following,  that  is  to  say,  the  said  Neville  Cattlin  Sendall  in  the  sum  of 
■jOL,  the  said  George  Theobald  in  the  like  sum  of  501.,  the  said  John  Gunning 
Antrobus  in  the  like  sum  of  .501.,  the  said  Charles  Jones  in  the  sum  of  1001.,  and  the 
said  Hugh  William  Ruel  in  the  sum  of  .501.,  making  together  the  said  sum  of  3001.  ; 
and,  in  order  to  induce  the  said  Lee  &■  [484]  Jerdein  to  continue  the  said  arrangement 
with  the  said  James  Packer,  the  said  Neville  Cattlin  Sendall,  George  Theobald,  John 
Gunning  Antrobus,  Charles  Jones,  and  Hugh  William  Ruel,  agreed  to  enter  into  this 
agreement  for  guarantie  in  manner  hereinafter  appearing :  Now  this  agreement 
witnesseth  that,  in  consideration  of  the  said  Lee  &  Jerdein  agreeing  to  allow  the  .said 
James  Packer  a  certain  commission  upon  coals,  under  an  agreement  between  them, 
and  bearing  date  the  1st  of  November,  18.5G,  they  the  said  Neville  Cattlin  Sendall, 
George  Theobald,  John  Gunning  Antrobus,  Charles  Jones,  and  Hugh  William  Ruel, 
do  hereby  severally  and  respectively  guarantee,  promise,  and  agree  to  and  with  the 
said  Lee  &  Jerdein,  that  they  the  said  Neville  Cattlin  Sendall,  George  Theobald,  John 
Gunning  Antrobus,  Charles  Jones,  and  Hugh  William  Ruel,  shall  and  will  pay  and 
make  good,  in  the  respective  portions  hereinbefore  mentioned,  to  the  said  Lee  & 
Jerdein,  or  their  executors,  administrators,  or  assigns,  all  such  sum  and  sums  of 
mone\^  as  may  be  clue  and  owing  to  them  at  any  time  or  times  during  the  said  term 
of  three  years  from  the  said  James  Packer  in  relation  to  the  said  agreement  or  bills 
of  exchange,  not  exceeding  in  the  whole  the  said  sum  of  3001.,  such  guarantie  to  be 
a  continuing  guarantie,  and  to  be  made  good  at  anj'  time  by  the  said  Neville  Cattlin 
Sendall,  George  Theobald,  John  Gunning  Antrobus,  Charles  Jones,  and  Hugh  William 
Euel,  for  any  balance  or  amount  due  to  the  said  Lee  &  Jerdein  in  respect  of  the  said 
agreement  between  the  said  James  Packer  and  the  said  Lee  &  Jerdein  during  the  said 
term  of  three  years:  And  it  is  hereby  declared  by  the  said  Neville  Cattlin  Sendall, 
George  Theobald,  John  Gunning  Antrobus,  Charles  Jones,  and  Hugh  William  Ruel, 
that  giving  time  to  the  .said  James  Packer  by  the  said  Lee  &  Jerdein  for  the  payment 
of  any  account  [485]  or  balances  at  any  time  shall  not  invalidate  this  guarantie,  but 
that  they  shall  at  all  times  have  it  in  their  full  power  and  discretion  so  to  do,  or  to 
make  any  compromise  or  arrangement  that  they  might  deem  beneficial  with  the  said 
James  Packer ;  and  that  they  the  said  Neville  Cattlin  Sendall,  George  Theobald, 
John  Gunning  Antrobus,  Charles  Jones,  and  Hugh  William  Ruel,  their  executors  or 
administrators,  shall  remain  liable  to  make  good  any  balance  or  sum  remaining  due 
from  the  said  James  Packer  to  the  said  Lee  &  Jerdein,  notwithstanding  such  time  so 
given  or  such  compromise  or  arrangement  as  aforesaid  ;  and  that  further,  as  between 
them  the  said  Neville  Cattlin  Sendall,  George  Theobald,  John  Gunning  Antrobus, 
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Charles  Jones,  and  Hugh  William  Rnel,  and  the  said  Lee  &  Jerdein,  any  account 
stated  between  them  and  the  said  James  Packer  or  the  account-books  of  the  latter 
used  by  them  in  their  rcgulai'  course  of  business,  shall  be  taken  as  conclusive  evidence 
against  the  said  Neville  Cattlin  Sendall,  George  Theobald,  John  Gunning  Antrobus, 
Charles  Jones,  and  Hugh  ^^'illiam  Kuel,  their  heirs,  executors,  or  administrators, 
either  at  law  or  equity,  of  the  amount  of  the  balance  or  balances  due  to  them  on  the 
said  ai'reement  by  the  said  James  Packer:  And  it  is  further  agreed  and  declared  by 
and  between  the  said  parties  hereto,  that  this  agreement  is  to  be  taken  and  considered 
as  supplemental  and  in  addition  to  an  agreement  bearing  date  the  1st  of  November, 
1S56,  made  between  Sarah  Tinson  of  the  one  part,  and  the  said  Lee  &  Jerdein  of  the 
other  part.     In  witness,"  &c. 

3.  The  agreement  between  Sarah  Tinson  and  Lee  &  Jerdein  was  as  follows  : — 
"An  ao-reement  made  this  1st  daj'  of  November,  1856,  between  Sarah  Tinson,  of^ 

(^c,  widow,  of  the  one  part,  [486]  and  Messrs.  Lee  &  Jerdein,  of,  &c.,  coal-merchants, 
of  the  other  part :  Whereas  the  said  Sarah  Tinson  has  a  son  named  James  Packer, 
who  is  a  salesman  of  coals  upon  conunission  for  the  said  Messrs.  Lee  &  Jerdein,  he 
the  said  James  Packer  giving  liills  of  exchange  to  the  said  Lee  &  Jerdein  for  all  such 
coals  as  may  be  delivered  to  his  order,  such  bills  being  ttoating  bills,  to  be  settled  for 
and  paid  up  at  the  expiration  of  the  current  months  during  which  such  bills  are 
respective!}^  running :  And  whereas  the  said  Lee  and  Jerdein,  when  they  made  the 
arrauijement  as  to  such  sale  by  commission  and  current  bills  as  afoi-esaid  with  the 
said  James  Packer,  stipulated  (among  other  things)  that  the  said  Sarah  Tinson  should 
o-ive  them  a  floating  and  continuing  guarantie  on  behalf  of  the  said  James  Packer  to 
secure  to  them  the  said  Lee  ifc  Jerdein  the  amount  of  any  balance  which  might  at  any 
time  or  times  be  due  to  them  the  said  Lee  &  Jerdein  from  the  said  James  Packer 
upon  an}'  such  coal-account  on  bills,  to  the  amount  of  3001.  ;  and,  in  order  to  induce 
the  said  I^ee  &  Jerdein  to  effect  the  said  arrangement  with  the  said  James  Packer,  the 
said  Sarah  Tinson  agreed  to  enter  into  this  agreement  for  guarantie,  in  manner  herein- 
after appearing :  Now,  this  agreement  witnesseth,  that,  in  consideration  of  the  said 
Lee  &  Jerdein  agreeing  to  allow  the  said  James  Packer  a  certain  commissinn  upon 
coals  under  an  agreement  between  them  and  bearing  even  date  herewith,  she  the  said 
Sarah  Tinson  doth  hereby  guarantee,  promise,  and  agree  to  and  with  the  said  Lee  & 
Jerdein  that  she  the  said  Saiuh  Tinson  shall  and  will  pay  and  make  good  to  the  said 
Lee  &  Jerdein,  or  their  executors,  administrators,  or  assigns,  all  such  sum  and  sums 
of  money  as  may  be  due  and  owing  to  them  at  any  time  or  times  from  the  said  James 
Packer  in  relation  to  the  said  agreement  or  bills  of  exchange,  not  exceeding  in  [487] 
the  whole  the  sum  of  3001.,  such  guarantie  to  be  a  continuing  guarantie,  and  to  be 
made  good  at  any  time  by  the  said  Sarah  Tinson  for  any  balance  or  amount  due  to 
the  said  Lee  &  Jerdein  in  respect  of  the  .said  annexed  agreement  between  the  said 
James  Packer  and  the  said  Lee  &  Jerdein  :  And  it  is  hereby  declared  by  the  said 
Sarah  Tinson  that  giving  time  to  the  said  James  Packer  by  the  said  Lee  &  Jerdein 
for  the  payment  of  any  account  or  balances  at  any  time  shall  not  invalidate  this 
guarantie,  but  that  they  shall  at  all  times  have  it  in  their  full  power  and  discretion 
so  to  do,  or  to  make  any  compi'omise  or  arrangement  that  they  might  deem  beneficial 
with  the  said  James  Packer,  and  that  she  the  said  Sarah  Tinson,  her  executors  or 
administrators,  should  remain  liable  to  make  good  any  balance  or  sum  remaining  due 
from  the  said  James  Packer  to  the  said  Lee  &  Jerdein,  notwithstanding  such  time  .so 
given  or  such  compromise  or  arrangement  as  aforesaid  ;  and,  further,  that,  as  between 
her  the  said  Sarah  Tinson  and  the  said  Lee  &  Jerdein,  and  account  stated  between 
them  and  the  said  James  Packer,  or  the  account-books  of  the  latter  used  by  them  in 
their  regular  course  of  business,  shall  be  taken  as  conclusive  evidence  against  the  said 
Sarah  Tinson,  her  executors  or  administrators,  either  at  law  or  in  equity,  of  the 
amount  of  the  balance  or  balances  due  to  them  on  the  said  agreement  by  the  said 
James  Packer.     In  witness,"  &c. 

4.  The  agreement  between  James  Packer  and  Lee  &  Jerdein  was  as  follows  :  — 
"Memorandum  of  agreement  made  the    1st  da}'  of  November,    18.56,  between 

Messrs.  Lee  &  Jerdein,  of,  &c.,  coal-merchants,  of  the  one  part,  and  James  Packer,  of, 
&c.,  agent,  of  the  other  part :  Whereas,  the  said  James  Packer  is  an  agent  for  the 
sale  of  coals  for  Messrs.  Lee  &  Jerdein,  and  it  has  been  agreed  that  he  [488]  shall 
continue  as  such  agent,  upon  the  following  terms,  to  which  they  the  said  Messrs.  Lee 
&  Jerdein  have  consented,  viz.  that  the  said  James  Packer  shall  obtain  customeis  for 
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the  said  Lee  &  Jerdein,  and  have  coals  delivered  to  his  order,  for  which  the  said  James 
Packer  shall  receive  at  and  after  the  rate  of  71.  10s.  upon  every  1001.  worth  of  coals 
so  delivered,  except  when  the  price  of  the  said  coals  shall  be  28s.  and  then  that  the 
commission  of  the  said  James  Packer  shall  be  at  the  rate  of  101.  for  every  1001.  worth 
of  coals  so  sold  or  delivered  to  his  order ;  and,  in  consideration  thereof,  that  he  the 
said  James  Packer  shall  give  bills  of  exchange  to  the  said  Lee  &  Jerdein  as  security 
for  the  amounts  in  value  of  the  coals  so  to  be  delivered,  the  intention  being  that  the 
said  James  Packer  shall  make  himself  personally  responsible  for  the  payment  of  such 
amounts  to  the  said  Lee  &  Jerdein  ;  t'  at  the  customers  so  introduced  by  the  said 
James  Packer  shall  be  deemed  the  customers  of  Messrs.  Lee  &  Jerdein,  and  entered  as 
<uch  in  their  books,  and  all  bills  and  accounts  shall  be  sent  in  to  them  as  such,  although 
the  said  .lames  Packer  shall  be  entitled  to  the  said  commission  upon  the  amounts  of 
their  respective  accounts ;  that  all  moneys  received  by  the  said  James  Packer  from 
any  of  such  customeis  shall  be  so  received  by  him  as  their  agent,  and  paid  over  and 
accounted  for  by  him  within  six  days  after  the  receipt  thereof  by  him  ;  that  such 
amounts  so  accounted  for  shall  from  time  to  time  be  taken  off  or  credited  upon  the 
said  floating  bills  so  to  be  given  from  time  to  time  by  the  said  James  Packer  as  afore- 
said :  Now,  this  agreement  witnesseth  that,  in  consideration  of  the  said  commission 
of  71.  10s.  and  101.  per  cent,  as  aforesaid,  the  said  James  Packer  hereby  promises  and 
agrees  to  and  with  the  said  Messrs.  Lee  &  Jerdein,  that  he  the  said  James  Packer 
will  duly  observe  and  perform  all  the  [489]  foregoing  agreements  and  stipulations  ; 
and,  further,  for  the  like  consideration,  that  he  will  not  during  the  continuance  of  this 
agreement  sell  or  cause  to  be  sold  coals  on  his  own  private  account  or  otherwise,  or 
give  instructions  to  any  other  person  whereby  any  other  party  may  effect  a  sale  or 
sales  of  coal,  under  a  penalty  of  501.  for  every  such  sale  or  introduction  ;  and,  lastly, 
it  is  hereby  agreed  by  and  between  the  said  parties  hereto,  that  this  agreement  may 
be  terminated  by  one  month's  notice  on  either  side,  when  all  matters  of  account  shall 
be  settled  up  between  them  the  said  Messrs.  Lee  &  Jerdein  and  James  Packer.  In 
witness,"  &c. 

5.  The  plaintiffs  declared  in  this  action  on  the  agreement  A.  ;  and  the  defendant, 
amoiig.st  other  pleas,  pleaded  that  the  supposed  agreement  and  promise  was  obtained 
from  him  by  the  plaintiffs  and  the  said  John  J.  Jerdein  by  the  fraud  of  the  plaintiffs 
and  the  said  John  J.  Jerdein,  and  by  their  fraudulent  and  undue  concealment  of 
material  facts  within  their  knowledge  respecting  the  said  James  Packer  material  to 
lie  made  known  to  the  defendant  before  he  entered  into  the  said  agreement. 

6.  In  the  life-time  of  the  said  John  J.  Jerdein,  and  within  the  said  term  of  three 
years  referred  to  in  the  said  agreement,  and  at  the  time  of  action  brought,  there 
was  due  and  payable  and  owing  in  relation  to  and  in  respect  of  the  said  agreement 
between  Packer  and  Lee  &  Jerdein  from  the  said  James  Packer  to  the  plaintiffs  and 
the  said  John  J.  Jerdein,  a  larger  sum  of  money  than  .3001.,  such  sum  being  due  and 
payable  as  aforesaid  in  respect  of  the  said  coal-account,  which  sum  of  money  has  not 
been  paid  to  the  plaintiffs  and  the  said  John  J.  Jerdein  or  either  of  them. 

7.  The  action  is  brought  for  the  recovery  of  the  sum  [490]  of  1001.,  being  the 
defendant's  proportion  of  the  said  sum  of  3001. 

8.  At  the  time  the  agreement  between  the  defendant  and  others  and  Lee  &  Jerdein 
was  entered  into,  the  plaintiff's  and  John  J.  Jerdein  had  supplied  coals  under  the 
agreement  between  Packer  and  Lee  &  Jerdein,  and  a  balance  to  the  extent  of  1.33'2l. 
was  then  due  in  respect  thereof,  which  had  not  been  paid  to  the  plaintiffs  and  John 
J.  Jerdein  in  accordance  with  the  terms  of  such  agreement ;  and  the  terms  of  the 
original  agreement  between  the  plaintiffs  and  John  J.  Jerdein  and  Packer  had  not 
been  carried  out.  Packer  not  having  for  a  very  con.sideiable  tci'ra  settled  for  and  paid 
up  his  floating  bills  at  the  expiration  of  the  current  months,  as  stipulated  by  such 
agreement :  but  there  was  no  evidence  to  shew  that  the  plaintiff's  and  John  J.  Jerdein 
were  aware,  at  the  time  the  agreement  declared  on  was  entered  into,  that  Packer  had 
actually  received  such  money  from  the  customers  for  the  coals. 

In  October,  1861,  Mr.  John  Jerdein,  one  of  the  plaintiffs,  told  Packer  the  plaintiffs 
wanted  further  security,  and  without  it  could  not  continue  him  in  their  employment. 

9.  The  plaintiffs  and  John  J.  Jerdein  had  no  communication  with  and  never  saw 
the  defendant  before  the  agreement  declared  on  was  entered  into,  and  did  not  com- 
municate anything  to  him  respecting  the  said  coals  so  supplied  as  aforesaid  under  the 
agreement  between  them  and  Packer  before  the  agreement  declared  on  was  entered 
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into,  or  the  fact  that  they  were  not  paid,  or  that  the  terms  of  the  original  agreement 
had  been  departed  from.  They  left  it  to  Packer  to  get  parties  to  consent  to  become 
sureties.  Packer  gave  to  the  plaintiH's  the  names  of  the  parties  who  had  so  consented. 
The  plaintiffs  then  caused  the  agreement  to  be  prepared,  and  sent  the  draft  agree- 
ment [491]  to  Packer  to  shew  to  the  parties  ;  and  in  a  week  he  returned  it  to  the 
plaiiititls,  stating  that  he  had  shewn  it,  and  that  they  would  sign.  They,  the  plaintiffs, 
then  sent  round  the  agreement  by  a  collector,  for  the  pur])ose  of  getting  the  defen- 
dant's signature  thereto ;  and  the  plaintiff  John  .Jerdein  swore  at  the  ti  ial  that  he  did 
not  authorize  such  collector  to  answer  any  questions.  On  behalf  of  the  plaintiffs, 
objection  was  made  at  the  trial  to  any  evidence  of  the  inquiries  made  of  such  collector 
by  the  defendant :  and  snch  evidence  was  rejected  accordingly. 

10.  The  defendant  did  not  know,  when  he  entered  into  the  agreement  declared 
on,  of  the  said  supply  of  the  said  coals,  oi-  that  they  were  not  paid  for,  or  that 
the  stipulations  of  the  agreement  between  the  plaintiffs  and  Packer  had  not  been 
carried  out. 

It  appeared  at  the  trial,  that,  between  the  3rd  of  October,  1861,  and  the  month 
of  July,  1862,  coals  had  been  supplied  by  the  plaintiffs  to  Packer's  customers  under 
the  agreement,  though  the  amount  did  not  appear  ;  and  that  the  balance  due  from 
Packer  had  been  reduced  from  13321.  to  12701. 

11.  Counsel  for  the  plaintiffs  at  the  said  trial  submitted  to  the  learned  judge  that 
there  was  no  e^^dence  to  go  to  the  jury  in  support  of  the  plea  of  fraud  ;  but  he  ruled 
that  there  was. 

12.  The  jury  found  a  verdict  for  the  defendant  on  the  plea  of  fraud. 

13.  On  the' 13th  of  January,  1863,  the  court  of  Common  Pleas,  at  the  instance 
of  the  plaintiffs,  granted  a  rule  to  shew  cause  why  such  verdict  should  not  be  set 
aside,  and  instead  thereof  a  verdict  entered  for  the  plaintiffs  for  lOOl.,  pursuant  to 
leave  reserved,  on  the  ground  that  there  was  no  evidence  to  go  to  the  jury  in  support  ' 
of  the  said  plea. 

14.  This  rule  the  court  of  Common  Pleas  on  the  [492]  15th  of  April,  1863, 
discharged.  The  judgment  of  the  court  below  will  be  found  reported  in  the  14  C.  B. 
(N.  S.)  386. 

The  question  for  the  opinion  of  the  court  of  error  was,  whether  or  not  there  waa 
any  evidence  to  go  to  the  jury  to  support  the  defendant's  plea  of  fraud.  If  there  was, 
the  verdict  for  the  defendant  was  to  stand  :  if  there  was  not,  the  verdict  was  to 
be  entered  for  the  plaintiffs,  for  1 001. 

The  case  was  argued  on  the  18th  of  June,  before  Pollock,  C.  B.,  Crompton,  J., 
Bramwell,  B.,  Channell,  B.,  Blackburn,  J.,  and  Shee,  J. 

The  Solicitor  General  (with  whom  was  Prentice),  on  behalf  of  the  appellant  (the 
plaintiffs  below),  contended, — that  there  was  no  evidence  to  go  to  the  juiy  to  support 
the  defendant's  plea  of  fraud, — that  there  was  no  duty  imposed  upon  the  plaintiffs  to 
inform  the  defendant  of  the  state  of  the  accounts  between  them  and  Packer  at  the 
time  the  agreement  on  which  the  action  was  brought  was  entered  into, — and  that 
there  was  no  evidence  of  any  fraudulent  concealment  on  the  part  of  the  plaintiffs. 

O'Malle}',  Q,  C.  (with  whom  was  Sir  G.  Honyman),  for  the  respondents  (the 
defendants  below)  submitted, — that  there  was  evidence  to  go  to  the  jury  in  support  of 
the  plea  of  fraud, — and  that  the  facts  stated  in  the  case  shewed  an  active  misleading 
of  the  defendant  by  the  plaintiffs,  and  a  fraudulent  concealment  by  them  of  material 
facts. 

Cur.  adv.  vult. 

The  arguments  of  counsel  and  the  authorities  they  referred  to  will  be  found  fully 
stated  and  commented  upon  in  the  judgments  of  the  several  judges,  which,  [493]  the 
couit  not  being  unanimous,  were  delivered  seriatim,  as  follows  : — 

Shee,  J.  The  question  for  our  decision  is,  whether,  on  the  facts  before  us,  as 
stated  in  the  case  and  in  the  agreements  which  are  to  be  taken  as  part  of  it,  there 
was  any  evidence  for  the  jury  in  support  of  the  defendant's  plea,  that  the  supposed 
agreement  and  promise  were  obtained  from  him  by  the  fraud  of  the  plaintiffs,  and  by 
their  fraudulent  and  undue  concealment  of  material  facts  within  their  knowledge, 
respecting  James  Packer,  material  to  be  made  known  to  the  defendant  before  he 
enteied  into  the  agreement. 

The  facts  were  as  follows; — Under  an  agreement  of  the  1st  of  November,  18.56, 
James  Packer  had  been  for  five  years  a  commission-agent  of  the  plaintiffs  for  the  sale 
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of  coals  to  be  delivered  by  them  to  his  order,  on  the  terms  that  he  should  from  time 
to  time  give  to  the  plaintiffs  his  bills  for  the  amount  of  the  coals  so  delivered,  and 
pay  to  them  within  six  days  of  its  receipt,  all  money  received  by  him  from  customers 
for  such  coals,  to  be  taken  off  and  credited  upon  the  bills  so  to  be  given  by  him.  .And 
'  by  an  agreement  of  the  same  date,  between  the  plaintiffs  and  Sarah  Tinson,  the 
mother  of  Packer,  she  had  become  surety  to  the  plaintiffs  to  the  extent  of  .3001.  for 
the  due  performance  by  Packer  of  his  agreement.  Packer,  not  having  for  a  very 
cousideiable  time  " carried  out  his  agreement  by  settling  for  and  paying  up  his  bills 
at  the  expiration  of  the  months  during  which  they  were  current,"  had  become  debtor 
to  the  plaintiffs  in  the  sum  of  13.321.,  and  Sarah  Tinson  on  her  guarantie  for  him  had 
become  their  debtor  to  the  extent  of  3001.,  when  the  plaintiffs  informed  Packer  that 
they  wanted  further  security,  and  could  not  without  it  continue  him  in  their  employ- 
ment, and  stipulated  with  him  that  [494]  the  defendant  and  the  other  parties  sureties 
with  him  in  the  agreement  sued  upon,  should  by  their  several  and  continuing 
guaranties  give  the  plaintiffs  further  security  to  the  extent  of  3001.  against  the  said 
James  Packer.  In  pursuance  of  this  stipulation,  the  plaintiffs  caused  the  agreement 
sued  upon  to  be  prepared.  Although,  in  legal  construction,  it  extends  to  defaults 
already  made,  as  well  as  to  defaults  which  might  be  in  the  future  made,  it  gives  no 
intimation  in  any  part  of  it  of  an  intention  that  it  should  operate  retroactively,  or  of 
any  ascertained  default  on  which  it  could  so  operate.  It  is  silent  on  the  fact  of  the 
breach  by  Packer  of  his  agreement  that  he  would  for  the  coals  delivered  to  his  order 
give  from  time  to  time  his  acceptances,  and  take  them  up  at  the  expiration  of  the 
months  during  which  they  were  current, — on  the  fact  that,  by  not  having  done  so, 
he  had  incurred  a  debt  to  the  plaintiffs  of  13321.,  and  involved  Sarah  Tinson  in  a 
liability  for  3001., — on  the  fact  that  the  plaintiffs  had  informed  him  that  he  must 
give  them  further  security  or  relinquish  their  emplo^'meut, — on  the  fact  that  the 
defendant,  on  his  signature  of  the  agreement,  would,  not  contingently  only  on  future 
defaults,  but  at  once,  become  liable  for  1001. :  and  none  of  these  facts,  of  which  the 
defendant  was  entirely  ignorant,  were  communicated  to  him  by  the  plaintiffs.  Xor 
was  any  opportunity  for  inquiry  of  them,  or  of  those  who  represented  them,  afforded 
to  the  defendant.  The  plaintiffs  personally  had  no  communication  with  him,  and 
never  saw  him  :  it  was  left  to  Packer,  whose  employment  and  livelihood  as  well  as 
the  liability  of  Sarah  Tinson  were  at  stake,  to  obtain  the  consent  of  the  defendant 
and  of  the  other  sureties,  in  the  best  way  he  could,  and  as  he  thought  proper ;  and  the 
collector  of  the  plaintiffs,  who  was  sent  round  with  the  agreement  to  procure  the 
signatures  of  the  defend-[495]-ant  and  of  the  other  sureties,  had  no  authority  to 
answer  questions. 

It  is  clear,  from  the  case  of  The  Xcdh  British  Insurance  Compani/  v.  Lloyd,  10  Exch. 
523, — coriecting  a  dictum  of  Lord  Truro  in  Owen  v.  Homan,  3  M'X.  &  G.  376, — that 
the  lule  which  prevails  in  assurances  upon  marine  and  life  risks,  that  all  material 
circumstances  known  to  the  assured  must  be  disclosed  by  him,  and  that  the  non- 
disclosure of  them,  though  innocent,  and  not  fraudulent,  vitiates  the  contract,  does 
not  apply  to  contracts  of  guarantie  :  but,  upon  a  discussion  in  which  the  question  is, 
whether  there  was  any  evidence  to  be  left  to  the  jury  to  support  a  plea,  not  of  non- 
disclosure merely,  but  of  fraud  and  fraudulent  concealment,  of  facts  material  to  be 
made  known  to  the  defendant,  this  singularity  of  insurance  law  is  surely  little  better 
than  an  intruder.  What  place  can  it  have  in  the  argument,  unless  they  who  put  it 
foiward  are  at  liberty  to  assume  the  negative  of  the  plea  ?  Whether  there  was  any 
evidence  of  fraud  and  fraudulent  concealment,  is  the  subject  of  inquiry  ;  and  there 
is  no  definition  of  guilty,  as  distinguished  from  innocent,  silence,  or  of  bad  faith  and 
fraud  in  contracts,  which  the  facts  in  this  case  do  not  exactly  fit. 

The  making  one  state  of  things  appear  to  tho.se  with  whom  you  deal  to  be  the 
true  state  of  things,  while  you  are  acting  on  the  knowledge  of  a  different  state  of 
things  (a), — among  the  oldest  definitions  of  fraud  in  contracts, — is  here  exemplified  ; 
for,  the  agreement  was  pi-epared  by  the  plaintiffs  as  a  security  to  them  against  a 
defaulter,  with  whom,  on  account  of  his  default,  except  on  further  security,  they  had 
declined  to  continue  their  arrangement;  and  the  defaulter  is  held  out  by  them  as 
their  commission-agent,  with  a  five  years'  character  in  their  service,  who  had  been 
guaranteeing  by  his  own  bills  during  that  time  the  cus-[496]-tomers  introduced  by 

(u)  Aliud  simulatum,  aliud  actum  (De  Officiis,  1.  3,  c.  14). 
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him,  under  the  protection  of  ;i  pie-arr:uiged  system  of  short  reckoning,  settlements, 
and  pjiyments,  against  all  temptation  to  dishonesty,  irregularity,  or  rash  dealing. 

Sarah  Tinson,  whom  presumably  he  would  be  reluctant  to  imperil,  is  held  out  as 
a  person  who  was  willing  after  tivo  years'  experience  of  the  working  of  her  son's  com- 
mission-agency, to  continue  liable  to  the  same  extent  in  amount  anfl  time  with  the 
defendant  and  the  other  pi'oposed  sureties ;  whereas,  her  guarantie,  to  which  theirs 
is  desoribed  as  "supplemental  and  additional,"  was  exhausted,  the  first  and  immediate 
office  of  theii-  guarantie  being,  to  make  her's  good  should  she  fail  in  doing  so,— they, 
should  she  discharge  it,  continuing  liable  to  the  extent  of  3001.  for  the  balance  remain- 
ing due  by  Packer  to  the  plaintiff's,  and  any  future  addition  to  it. 

The  only  hint  in  the  agreement  sued  upon,  of  the  real  state  of  things  between  the 
plaiiititis  and  Packer,  is  to  be  found  in  the  recital  that,  "in  order  to  induce  the  said 
Lee  A  Jerdein  to  continue  the  said  arrangement  with  the  said  James  Packer,  the  said 
sui-eties  had  agreed,"  Ac.  ;  the  effect  of  which  i-ecital  was  for  the  jury,  and  which, 
when  read  with  the  context,  was  more  likely  to  lead  the  proposed  sureties  to  the 
inference  that  the  existing  security  had  by  reason  of  the  increase  of  Packer's  transac- 
tions on  account  of  Lee  &  Jerdein  become  inadequate,  than  that  it  was  already  forfeited. 

"  The  guilt  of  fraud,"  says  the  Digest,  "  is  not  in  him  only  who,  for  the  purpose  of 
deceiving,  uses  obscure  language,  but  in  him  who  insidiously,  and  without  appearing 
to  do  so,  dissembles  what  he  thinks  "  («)'. 

It  is  difficult  to  conceive  language  more  obscure  [497]  and  better  calculated  to 
mislead,  or  dissimulation  more  insidious,  than  in  this  agreement.  Who  would  imagine 
that  a  recital  "  that  James  Pai-ker  had  for  some  time  past  been  a  salesman  of  coals 
on  commission  for  the  said  Lee  iV  Jerdein,  he  the  said  James  Packer  gkuiif/  bills  of 
exchange  to  them  for  all  such  coals  as  may  be  delivered  to  his  order,  such  bills  being 
floating  bills,  to  be  settled  for  and  paid  up  at  the  expiration  of  the  current  months 
during  which  such  bills  are  respectively  running,"  was,  if  true  in  any  sense,  true  only 
in  the  loose  sense  that  he  had  contracted  five  years  before  to  give  bills  from  time  to 
time  foi-  such  coals  as  might  be  delivered  to  his  order,  without  any  stipulation  as  to 
their  being  settled  for  and  paid  up  at  the  expiration  of  the  current  months  during 
which  they  were  running ;  or  that  the  course  of  dealing  thus  described,  if  it  ever 
existed,  had  not,  as  the  case  expi'essly  states,  been  observed  by  Packer  for  a  very  con- 
siderable time. 

What  plain  man,  bargaining  with  one  whom  he  thought  honest,  and  did  not  care 
to  insult,  could  reasonably  be  expected  to  inquire  whether  the  words  ".should  give  to 
Lee  &  Jerdein  a  floating  and  continuing  guai-antie  for  the  term  of  three  years,"  might 
not  mean  or  be  intended  to  mean,  that  he  was  to  be  liable  before  his  signature  to  the 
agreement  was  dry,  absolutely  and  inevitably,  to  the  extent  of  1001.'!  or  whether 
the  words  in  the  operative  part  of  the  agreement,  "  do  hei-eby  guarantee,  promise,  and 
agree  that  they  shall  and  will  pay  and  make  good  all  such  sum  and  sums  of  money  as 
may  be  due  to  Lee  &  Jerdein  at  any  time  during  the  said  term  of  three  years,"  might 
not  be  intended  to  mean, — do  hereby  guarantee,  promise,  and  agree  that  they  shall 
and  will  pay  and  make  good  to  the  extent  of  3001.  a  debt  of  four  times  that  amount 
now  due,  and  all  further  debts,  not  exceeding  that  amount,  which  may  become  due 
during  the  term  of  three  years'? 

[498]  "To  be  silent  is  one  thing,  concealment  is  another.  You  may  be  silent 
respecting  facts  within  your  knowledge,  without  being  guilty  of  concealment:  you 
are  guilty  of  it  when  the  motive  of  your  silence  is  a  wish  that  others,  for  your  advan- 
tage, should  be  ignorant  of  that  which  you  know,  and  which  it  is  for  their  interest 
that  they  should  know."  Such  is  the  description  or  definition  of  undue  concealment, 
in  the  treatise  De  Otficiis,  1.  3,  12,  13(ft)^. 

These  definitions  and  maxims,  though  cited  in  all  the  books  on  the  contract  of 

(a)i  "  Dolus  malus  non  tantum  in  eo  est,  qui  fallendi  causa  obscure  loquitur  ;  sed 
etiam  qui  insidiose,  obscure,  dissimulat."     Dig.  1.  43,  §  2,'De  Dolo  Malo. 

(a)-  "  Aliud  est  celare,  aliud  tacere  :  neque  enim  id  est  celare  quicquid  reticeas ; 
sed  cum  quod  tu  scias,  ignorare  id  emolumenti  tui  causa,  velis  eos,  quorum  intersit, 
id  scire.  Hoc  autem  celandi  genus,  quale  sit  et  cujus  hominis,  quis  non  videt?  Certfe 
non  aperti,  non  simplicis,  noningenui,  non  justi,  non  viri  boni ;  versuti,  potius,  obscuri, 
astuti,  fallacis,  malitiosi,  callidi,  veteratoris,  vafri ;  hsec  tot  et  alia  plura,  nonne  inutile 
est  subire  uomina  ]" 
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insurance,  are  of  much  older  date  than  any  certain  trace  of  that  contract,  and  not 
more  applicable  to  it  thau  to  the  contract  of  guarantie. 

Is  there  uot  in  this  agreement  a  studied  effort  to  conceal  the  truth  from  those  who 
were  interested  in  knowing  it,  and  whom  the  plaiutili's  and  Packer  wanted  not  to 
know  it  ? 

Under  this  impression,  I  should  on  the  argument  of  this  case,  had  it  not  been  for 
the  dissent  of  my  Lord  Chief  Baron  and  of  most  of  my  learned  Brothers,  have  arrived 
at  a  confident  opinion  that  there  was  not  some  evidence  only,  but  cogent  evidence,  of 
such  a  suppression  of  the  truth,  by  a  partial,  inaccurate,  and  subdolus  setting  forth 
by  the  plaintiffs  in  the  agreement,  of  facts  within  their  knowledge,  material  for  the 
proposed  sureties  to  be  informed  of,  as  along  with  the  non-communication  of  other 
facts  material  for  them  to  know,  amounted  to  a  misrepresentation  to  the  pro-[499]- 
posed  sureties,  that  they  were  asked  to  come  under  none  but  the  mere  ordinary 
liability  of  sureties, — a  contingent  liability ;  and  that  Packer,  dui'ing  his  five  years' 
agency,  had  proved  himself  to  be  a  man  worthy  of  trust  and  confidence,  a  satisfactory 
guarantor  of  others,  and  himself  the  safe  subject  of  a  guarantie. 

But  it  was  urged  on  the  part  of  the  plaintiffs,  and  with  the  apparent  assent  of  some 
of  my  lirothers,  that  we  are  concluded  on  this  point  by  authority,  and  that,  if  the 
cases  which  have  been  cited  to  us  had  been  more  maturely  considered  in  the  court 
below,  its  judgment  would  have  been  different.  I  do  not  think  so.  The  two  cases  in 
the  House  of  Lords,  and  the  case  in  the  court  of  Exchequer,  appear  to  me  to  have  been 
rightly  understood  by  the  Chief  Justice  at  nisi  prius,  and  by  the  court  of  Common 
Pleas,  and  to  be  in  favour  of  the  defendant.  There  is  not  a  word  in  them  tending  to 
weaken  the  principle,  that  an  undue  and  fraudulent  concealment  of  matteis  material 
to  be  known  by  the  guarantor,  vitiates  the  contract  which  is  tainted  by  it. 

The  case  of  liailion  v.  lUalthtivs,  10  Clark  &  Fin.  935,  decided  that,  upon  an  issue 
"  whether  the  pursuer  was  induced  to  subscribe  the  bond  by  undue  concealment  or 
deception  on  the  part  of  the  defenders," — as  explained  by  the  summons  of  reduction 
of  surety-ship  to  mean,  "  whether,  when  the  defenders  accepted  and  took  possession 
of  the  said  bond,  they  fraudulently  suppressed  and  concealed  the  said  whole  facts  and 
circumstances  regarding  the  conduct  and  irregularities  of  the  debtor," — it  was  a  mis- 
direction to  tell  the  jury  that  '"such  concealment,  to  vitiate  the  bond,  must  be  wilful 
and  intentional  on  the  part  of  the  person  obtaining  it,  and  with  a  view  to  an  advantage 
to  himself." 

Undue  concealment,  though  not  wilful  and  intentional,  and  with  a  view  to  the 
advantage  of  the  person  [300]  taking  a  guarantie,  being  thus  held  sufficient  to  vitiate 
it,  the  case  is  sti'ongly  in  favour  of  the  defendant ;  for,  there  was  in  this  case,  as  it 
seems  to  me,  evidence  that  the  non-communication  to  him  by  the  plaintiffs  was  not 
merely  undue,  but  wilful  and  intentional:  and  it  was  for  their  immediate  advantage, 
and,  as  they  knew,  and  knew  that  the  defendant  did  not  know,  for  his  immediate 
disadvantage,  if  an  underhand  dealing  of  guarantie  by  the  party  taking  it  can 
ever  be  so. 

But  Railtmi  v.  Matthews  is  said  to  have  been  qualified  by  the  later  case  of  Hamilton 
v.  IFatsoii,  12  Clark  &  Fin.  109.  Quite  otherwise,  as  it  appears  to  me.  In  HauuUon 
V.  liaison, — the  true  grounds  of  the  decision  of  which  are  to  be  found  in  the  judgment 
of  Lord  Cotteuham,  and  in  what  fell  from  him  in  the  course  of  the  argument,  rather 
than  in  the  judgment  of  Lord  Campbell, — a  cash-credit  on  the  guarantie  of  sureties 
had  been  granted  to  a  man  already  in  debt  to  the  bankers  who  granted  it,  and  the 
debt,  which  had  not  been  mentioned  to  the  sureties,  was  discharged  by  a  cheque, 
which  but  for  the  new  cash-credit  the  debtor  would  not  have  been  in  a  position  to  draw. 
There  was  no  allegation,  as  observed  by  Lord  Cottenham,  of  fraud  or  misrepresenta- 
tion, or  of  any  secret  agreement  as  to  the  way  in  which  the  cash-credit  should  be 
applied  ;  but  it  was  pressed  upon  the  House,  at  the  Bar,  that  it  was  the  duty  of 
bankers  taking  a  guarantie  _/o/-  a  casli-credit,  to  inform  the  party  giving  the  guarantie  of 
ever//  circumstance  in  the  previous  dealings  of  the  parly  guaranteed,  which  might 
iutiuence  the  consideration  whether  the  guarantie  should  be  given  or  refused.  Lord 
Cottenham  and  Lord  Campbell  combat  this  contention,  in  their  judgments.  The  latter 
suggests,  as  a  criterion  of  uniocent  silence  on  the  part  of  a  creditor  taking  a  suretyship 
bond,  whether  the  fact  not  disclosed  be  one  the  existence  of  which  might  na-[50l]- 
turaliy  be  expected  by  the  surety, — as  the  indebtedness  to  his  bankers  of  a  person 
asking  friends  to  be  sureties  for  him  to  those  bankers  in  a  new  cash-credit  would  be. 

C.  P.  XXII.— 7* 
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Their  decision  is  ihat,  where  there  is  no  fi'audLilent  concealment,  it  is  not  necessary 
to  the  validity  of  a  casli-cndit  mrety  bond  that  all  the  circumstances  of  the  deahiigs 
l.otween  the  debtor  and  the  creditor  taking  it  should  be  roluidmilij  disclosed  by  the 
latter  to  the  party  giving  it.  ,    i  .    ,     ,u 

There  is  a  wide  difference  as  respects  what  might  naturally  be  expected  to  be  the 
actual  sfaite  of  the  account  of  one  man  with  another,  between  the  case  of  a  suretyship 
for  a  man  requiring  and  applying  for  a  cash-credit  to  bankers  with  whom  he  had  had 
previous  dealings,  and  whose"  business  it  is  to  lend  capital  to  penniless  persons  on  the 
security  of  sureties,  and  the  case  of  a  suretyship  for  a  surety  of  others,— a  surety 
betw^een  whom  as  such  and  his  employers  short  reckonings,  as  the  defendant  was  led 
to  suppose,  had  for  five  years  been  observed  as  a  rule.  But  it  is  unnecessary  to  dwell 
upon  the  distinction  ;  for,  in  HaiiuHan  v.  Watson,  neither  fraud  nor  fraudulent  con- 
cealment was  charged  ;  whereas,  here,  they  are  charged,  and  the  only  question  is, 
whether  there  was  any  evidence  to  be  left  to  the  jury  of  them. 

The  case  of  The  iXoith  Brilish  Insurance  Coinpanij  v.  Lloifd,  10  Exch.  523,  would  not 
probably  have  been  cited,  had  it  not  been  for  the  distinction  re-established  in  it  by 
niv  Lord  Chief  Baron  between  the  contracts  of  insurance  and  of  guarantie.  The  fact 
not  disclosed  in  that  case  was  consideied  by  the  jury  not  to  have  been  one  material 
for  the  surety  to  have  been  informed  of ;  and  the  court  concurred  in  their  decision 
upon  that  point. 

It  is  stated  in  the  case,  that  there  was  "  m  evidence  to  shew  that  the  plaintiffs  were 
aware  at  the  time  the  agreement  of  the  ord  of  October,  1861,  was  entered  [502]  into, 
that  Packer  had  achiaUij  received  payment  from  the  customers  for  the  coals  delivered 
to  his  order." 

This  seems  to  imply  that  Packer  had  received  such  payment :  and,  though  we  are 
not  at  liberty  to  infer  the  plaintifi's'  knowledge  of  it,  we  are  at  liberty  to  infer  that, 
while  contemplating  the  obtaining  of  the  suretyship  of  the  defendant  and  of  the  other 
sui-eties,  the  plaintiffs  were  deliberately  and  grossly  negligent  of  a  duty  which  for  the 
sake  of  the  proposed  sureties  it  was  incumbent  upon  them  to  discharge, — the  duty  of 
ascertaining  the  cause  of  Packer's  default ;  whether  he  had  received  payment  for  the 
coals  delivered  to  his  ordei',  and,  if  so,  whether  the  money  which  he  ought  to  have 
paid  over  to  the  plaintiff's  within  six  days  of  its  receipt,  had  been  applied  by  him  to 
other  uses.     "Dissoluta  negligentia  prope  dolum  est :  "  Dig.  1.  xvii.,  t.  1,  §  29. 

If  Packei'  with  the  plaintiff's'  authority  had  actually  received  payment  for  the  coals 
delivered  to  his  order,  the  observation  of  one  of  my  learned  Brothers  in  the  coui'se  of 
the  argument,  that  the  customers,  notwithstanding  Packer's  intervention,  were,  as  well 
as  he,  and  they  primarily,  responsible  to  the  plaintiff's,  would  have  less  weight  than  it 
might  otherwise  be  entitled  to,  though  this  double  liability  of  Packer  and  of  the 
customers  to  the  plaintiffs,  could  in  no  case,  as  it  appears  to  me,  countervail  the 
inherent  ugliness  of  the  transaction. 

Upon  the  whole,  1  am  of  opinion  that  the  judgment  of  the  court  of  Common  Pleas 
should  be  affirmed. 

Blackburn,  J.  I  am  of  opinion  that  in  this  case  the  decision  of  the  court  below 
should  be  affirmed. 

The  question  is,  whether,  under  the  circumstances  stated  in  the  case,  there  was 
evidence  to  go  to  the  jury  in  support  of  the  averment  of  fraud  ;  for  I  think  that  the 
averments  of  undue  concealment  carry  the  case  no  [503]  further,  and  that,  unless  actual 
fi'aud  was  proved,  the  substance  of  the  issue  was  not  proved. 

It  was  decided  in  The  North  British  Insurance  Company  v.  Lloyd,  10  Exch.  533, 
that  the  rule  that  all  material  circumstances  known  to  the  assured  must  be  disclosed, 
is  peculiar  to  contracts  of  insurance,  and  that  it  does  not  extend  to  contracts  of 
guarantie. 

I  concur  in  this,  which  I  think  founded  upon  principle  as  well  as  authority.  It 
was  pointed  out  by  the  Chief  Baron  in  the  argument  in  the  present  case,  that  a  surety 
is  in  general  a  friend  of  the  principal  debtor,  acting  at  his  request,  and  not  at  that  of 
the  creditor ;  and,  in  ordinary  cases,  it  may  be  assumed  that  the  surety  obtains  from 
the  principal  all  the  information  which  he  requires  :  and  I  think  that  great  practical 
mischief  would  ensue  if  the  creditor  were  by  law  lequiied  to  disclose  everything 
material  known  to  him,  as  in  a  case  of  insurance.  If  it  were  so,  no  creditor  could  rely 
upon  a  contract  of  guarantie,  unless  he  communicated  to  the  proposed  sureties  every- 
thing relating  to  his  dealings  with  the  principal,  to  au  extent  which  would  in  the 
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ordinary  course  of  thiugs  be  so  vexatious  and  annoying  to  the  principal  and  his  friends, 
the  intended  sureties,  that  such  a  rule  of  law  would  ipractically  prohibit  the  obtaining 
of  contracts  of  suretyship  in  matters  of  business.  This  is  well  pointed  out  by  Lord 
Campbell  in  his  judgment  in  HaniiUon  v.  Jl'atsoii,  12  Clark  &  Fin.  118.  But  I  think, 
both  on  authorit}'  and  on  principle,  that,  when  the  creditor  describes  to  the  proposed 
sureties  the  transaction  proposed  to  be  guaranteed  (as  in  general  a  creditor  does),  that 
description  amounts  to  a  representation,  or  at  least  is  evidence  of  a  representation, 
that  there  is  nothing  in  the  transaction  that  might  not  naturally  be  e.xpected  to  take 
place  between  the  parties  to  a  transaction  such  as  that  described.  And,  if  a  repre- 
sentation to  this  effect  is  made  to  the  intended  surety  hy  one  who  knows  that  [504] 
there  is  something  not  naturally  to  be  expected  to  take  place  between  the  parties  to 
the  transaction,  and  that  this  is  unknown  to  the  person  to  whom  he  makes  the 
representation,  and  that,  if  it  were  known  to  him,  he  would  not  enter  into  the  contract 
of  suretyship,  I  think  it  is  evidence  of  a  fraudulent  representation  on  his  part. 

I  think  that  it  appears  in  Hamilton  v.  IJ'atinn  that  such  was  the  opinion  of  Lord 
Campbell ;  and  I  think  that  on  this  principle  are  founded  the  judgments  of  Lord  Eldoa 
in  Smith  v.  Tlie  Bank  of  Scotland,  1  Dow,  273,  and  of  the  court  of  King's  Bench  in 
Piikock  V.  Bishop,  3  B.  &  C.  605,  5  D.  &  E.  505. 

In  the  present  case,  the  plaintiffs  had  no  personal  communication  with  the  defen- 
dant, the  surety  :  and,  when  they  sent  the  agreement  to  him  for  execution,  they  sent 
it  by  an  agent  who  had  no  authority  from  the  plaintiffs  to  make  any  statement  what> 
ever,  or  to  do  anything  more  than  obtain  the  defendant's  signature  to  the  agreement 
thus  sent. 

The  argument  for  the  plaintiffs  before  us  was,  in  substance  that,  under  such  circum- 
stances, though  there  might  be  a  concealment  or  non-disclosure  of  material  facts,  there 
was  not  and  could  not  be  any  misrepresentation  on  the  plaintiffs'  part ;  and  that, 
without  it,  there  could  be  no  fraud  :  and,  during  the  argument,  I  was  inclined  to  be 
of  that  opinion  ;  but,  on  consideration,  I  have  come  to  the  conclusion  that  in  this  case 
there  was  evidence  of  intentional  deceit,  by  a  false  representation  of  the  kind  I  have 
above  referred  to,  amounting  to  actual  fraud. 

The  written  agreement  which  before  it  was  executed  the  plaintitfs  sent  to  the 
defendant,  recites  that  Packer,  the  principal,  had  been  for  some  time  salesman  to  the 
plaintifls  on  terms  by  which  he  was,  in  substance,  to  be  a  del  credere  agent,  settling 
and  paying  for  what  he  had  sold  monthly,  and  that  they  had  required  from  [505]  him 
security  to  induce  them  to  continue  him  in  the  employment,  and  stipulated  that  the 
defendant  and  others  should  give  them  a  floating  and  continuing  guarantie  for  the 
term  of  three  years  from  the  date  thereof,  to  secure  the  amount  of  any  balance  which 
might  at  any  time  be  due  to  them  on  the  coal  account. 

I  think  this  was  evidence  of,  or  rather,  if  not  cjualified  by  other  matters,  amounted 
to  a  representation  that  there  was  nothing  in  the  transaction  between  the  plaintiffs 
and  Packer  which  might  not  in  the  ordinary  course  of  affairs  be  expected  to  have 
taken  place  between  them  as  parties  to  such  a  transaction. 

It  is  stated  in  the  case  (par.  6),  that,  at  the  time  when  this  agi'eement  was  sent  to 
the  defendant,  a  balance  of  13321.  was  actually  then  due  from  Packer;  he  not  having 
for  a  veiy  consideiabte  tune  settled  for  and  paid  up  at  the  expiration  of  the  current 
months,  as  stipulated  by  the  agreement.  It  is,  however  (in  favour  of  the  plaintiffs), 
farther  stated  that  there  was  no  evidence  that  the  plaintiffs  were  aware  that  Packer 
had  actually  received  the  money  from  the  customers. 

Now,  whether  the  handing  the  agreement  by  the  plaintiffs  to  the  defendant 
amounted  to  an  inaccurate  representation  or  not,  depends,  as  I  think,  on  the  question 
whether  in  such  a  transaction  as  that  described  in  the  agreement,  it  might  or  might 
not  naturally  be  expected  that  the  masters  might  have  allowed  a  balance  of  this  extent 
to  accumulate,  and  might  have  allowed  the  account  to  stand  over  unsettled  for  so 
long  a  time.  In  Hamilton  v.  Watson,  12  Clark  &  Fin.  118,  the  transaction  was  a 
security  for  a  banker's  cash  account ;  and  the  decision  of  the  House  of  Lords  was 
that,  in  such  a  case,  it  might  be  so  naturally  expected  that  the  proposed  principal 
had  already  overdrawn  his  account,  that  there  was  no  evidence  of  a  representation 
that  he  had  not. 

[506]  In  Sm,ith  v.  The  Bank  of  Scotland,  1  Dow,-  272,  where  the  security  was  given 
for  the  good  behaviour  of  a  bank  agent,  it  was  held  that  an  allegation  that  the 
bank  knew  that  the  principal  had  misconducted  himself  in  his  office,  and  that  this 
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fact  was  concealed  from  the  sureties,  ought  to  have  been  admitted  to  proof  in  the 
coui't  below.  I  think  the  eflPect  of  Lord  Kldon's  judgment  in  that  case  is,  that  it  was 
so  little  to  be  expected  that  a  bank  would  continue  in  their  service  an  agent  who  had 
already  by  breach  of  trust  run  into  their  debt,  that  the  application  for  security 
amounted,  as  he  says,  to  "  holding  him  forth  to  the  sureties  as  a  trustworthy  person  :  " 
1  Dow,  -iH-i. 

I  think  that  it  must  in  every  case  depend  upon  the  nature  of  the  transaction, 
whether  the  fact  not  disclosed  is  such  that  it  is  impliedly  represented  not  to  e.xist ; 
and  that  must  generally  be  a  question  of  fact  proper  for  a  jury.  If  in  this  case  the 
amount  of  the  balance  already  due  had  been  small,  or  the  period  during  which  the 
accounts  were  left  unsettled  short,  there  would  in  my  opinion  have  been  such  a  mere 
scintilla  of  evidence  as  would  not  have  warranted  the  jury  in  finding  the  verdict  of 
fraud;  and  the  judge  would  have  been  justified  in  withdrawing  the  question  from 
their  consideration.  But,  as  it  is,  the  amount  of  the  balance  already  due  being, 
relatively  to  the  amount  of  the  security,  so  large,  and  the  period  during  which  no 
settlement  had  taken  place  being  so  considerable,  I  think  the  judge  could  not  have 
withdrawn  the  case  from  the  consideration  of  the  jury,  who  might  well  come  to  the 
conclusion  that  the  sending  of  the  agreement  in  these  terms  amounted  to  an  inaccurate 
representation.  This  would  not  be  enough  to  support  the  verdict  on  the  plea  of 
fr'aud,  unless  it  was  further  established  that  the  plaintifls  made  the  inaccui'ate  repre- 
sentation, intending  to  deceive  the  defendant,  [507]  and  induce  him  to  enter  into 
the  contract,  in  the  belief  that  what  was  representetl  did  exist,  whilst  the  plaintiffs 
knew  it  did  not  exist.     But  of  that  also  I  think  there  was  sufficient  evidence. 

The  improbability  that  any  one  could  suppose  that  sureties  would  have  entered 
into  such  an  agreement  if  they  had  known  the  truth,  is  so  great  that  the  jury  might 
well  think  that  the  plaintitis  knew  that  the  defendant  was  in  ignorance  of  it :  and,  if 
the  jury  so  thought,  they  might  from  that  alone  draw  the  inference  that  the  repre- 
sentation w;is  fraudulently  intended  to  deceive.  This  is  strengthened  by  the  facts 
that  the  plaintifi's  apparently  avoided  having  any  personal  communication  with  the 
pi'oposed  .sureties,  and  sent  the  agreement  for  execution  by  an  agent  who  had  no 
authority  from  them  to  make  any  statements  ;  from  which  the  jury  might  perhaps 
draw  the  further  inference  that  the  plaintiffs  took  pains  to  avoid  the  risk  of  the  sureties 
asking  questions  and  being  undeceived. 

It  is  not  essential,  to  constitute  fraud,  that  there  should  be  any  misleading  by 
ixp-ess  words;  it  is  sufficient  if  it  appears  that  the  plaintifls  knowingly  assisted  in 
inducing  the  defendant  to  enter  into  the  contract,  by  leading  him  to  believe  that  which 
the  plaintifi's  knew  to  be  false,  the  plaintiffs  knowing  that,  if  he  bad  not  been  thus 
misled,  he  would  not  have  entered  into  the  contract. 

For  the  reasons  above  given  I  think  there  was  in  this  case  evidence  to  support 
the  verdict ;  and  consequently  the  judgment  in  my  opinion  should  be  attirmed. 

Br.^mwell,  B.  I  think  this  judgment  should  be  reversed.  It  is  clear  that  nothing 
turns  on  the  defendant's  being  a  surety.  The  question  raised,  and  properly  raised, 
by  the  pleadings  is,  was  the  defendant's  [508]  engagement  obtained  by  the  plaintiff's 
fraud, — actual,  moral  fraud  ?  The  question  argued  before  us  was,  was  there  evidence 
of  such  fraud  '  The  court  below  says  there  was,  but  unfortunately  does  not  point 
out  in  what  it  consisted.  With  very  great  respect,  I  see  none  ;  and  1  think  it  can  be 
shewn  there  h  none.  To  constitute  fraud,  there  must  be, — first,  the  assertion  of 
something  false ;  which  is  not  the  case  here, — or,  secondly,  the  suppression  of  some- 
thing true,  where  there  is  a  duty  or  profession  of  stating  everything  material ;  and 
here  there  is  no  such  duty, — or,  thiidly,  what  perhaps  is  included  in  one  of  the 
foregoing,  a  suggestion  of  falsity,  by  statement  of  some  facts,  and  suppression  of  others 
which  would  qualify  those  stated  ;  as,  if  one  should  say  A.  was  seised  and  died,  B. 
was  eldest  son,  entered,  and  enjoyed,  and  suppress  that  A.  made  a  will  and  gave 
B.  a  life-estate.  To  my  mind,  there  is  nothing  of  that  here.  Perhaps,  but  most 
improbably,  the  defendant  inferred  or  guessed  that  no  arrears  were  due  to  the  plaintiff's. 
I  should  not  have  so  concluded.  On  the  contiary,  1  should  have  concluded  that  there 
was  some  change  in  the  circumstances  of  the  parties,  which  induced  the  plaintiff's  to 
require  further  securitj'.  But,  supposing  the  defendant's  was  a  right  conclusion,  and 
supposing  that,  if  he  could  not  inform  himself  further,  he  was  justified  in  acting  on  it, 
I  say  that  here  he  was  not  so  justified,  because  he  might,  if  he  cared  to  know  them, 
have  informed  himself  of  the  actual  facts  from  the  plaintiff's,  or,  if  they  refused  to  tell 
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him,  he  might  ha\'e  refused  to  be  surety.  I  think  a  man  has  great  right  to  complain 
of  another  who  charges  him  with  fraud  because  he  the  accuser  has  not  taken  the 
trouble  to  make  a  few  inquiries.  I  really  can  see  no  evidence  of  any  fraud,  of  an3'thing 
dishonest  in  this  ease.  There  is  nothing  inconsistent  w'ith  the  plaintiffs'  honesty.  But 
[509]  when  the  facts  are  equally  consistent  with  a  conclusion  one  way  or  the  other, 
they  are  no  evidence  either  way.  I  think  the  opinion  that  there  was  evidence  of  fraud 
is  founded  on  a  misapprehension.  Packer  was  not  a  diaJion/'st  defaulter,  to  the  know- 
ledge of  the  plaintitls.  He  was  liable  to  them  to  a  large  amount,  every  shilling  of 
which  might  have  been  due  from  solvent  debtors.  The  plaintiffs  continued  him  a 
long  time  after  in  their  service.  They  sent  the  agreement  of  suretyship  to  the  defen- 
dant, and  left  it  with  him  several  daj^s  for  him  to  make  such  inquiries  as  he  thought 
fit.  He  makes  none.  Suppose  he  had  asked,  and  been  told  the  truth,  could  anybody 
say  there  had  lieen  any  fi'aud  or  attempt  at  fraud  ?  Suppose  he  had  employed  an 
attornej',  would  any  one  say  there  was  an  attempt  to  deceive  the  attorney  I  The 
notion  of  fraud  arises  from  the  defendant  being  likely  to  behave  foolishly,  to  make  no 
inquiry,  making  none,  and  being  a  suiety.  I  think  this  very  mischievous  ;  that  a 
man  should  have  his  carelessness  rewarded  by  liberty  to  call  out  fraud  !  Very 
mischievous,  that  people  should  be  charged  with  fraud  by  careless  persons  simply  on 
account  of  their  carelessness.  No  one  is  safe,  if  this  is  allowed.  No  one  can  ever 
know  that  he  has  sufficiently  guai-ded  against  the  rash  conclusions  and  folly  of  those 
he  deals  with,  and  saved  himself  from  the  uncharitable  and  foolish  conclusions  a  jury 
may  be  disposed  to  come  to  in  favour  of  a  s\U'et3''. 

CROMrxoN,  J.  The  judgment  I  am  about  to  read  is  one  in  which  my  Brother 
Channell  concurs. 

The  question  in  this  case  is,  whether  the  court  of  Common  Pleas  were  wrong  in 
holding  that  there  was  some  evidence  of  fraud  to  go  to  the  jury.  It  is  quite  clear 
that  the  mere  non-disclosure  of  material  facts  will  not  operate  so  as  to  avoid  a  contract 
of  the  nature  [510]  of  the  one  in  this  case  ;  such  defence  being,  as  pointed  out  in  the 
case  of  The  North  Biiiisli  Insurance  Company  v.  Lloyd,  10  Exch.  -5.3.5,  peculiar  to  the 
contract  of  insurance.  Such  non-communication  avoids  the  contract  of  insurance, 
without  fraud,  and  however  innocent  the  conduct  of  the  party  may  be,  on  grounds 
peculiar  to  the  contract  of  insurance,  and  not  applicable  to  the  case  of  a  guarantie. 

I  cannot  saj'  that  the  court  below  were  wrong  in  holding  that  there  was  some 
evidence  of  fraud  to  go  to  the  jury  in  this  case,  or  that  the  learned  judge  who  tried  the 
cause  could  properly  have  withdrawn  it  from  the  jury. 

To  constitute  a  fraudulent  raisrepiesentation,  it  need  not  be  made  in  terms 
expressly  stating  the  existence  of  some  untrue  fact :  but,  if  it  be  made  by  one  party 
in  such  terms  as  would  naturally  lead  the  other  party  to  suppose  the  existence  of  such 
state  of  facts,  and  if  such  statement  be  so  made  designedly  and  fraudulently,  it  is  as 
much  a  fraudulent  misrepresentation  as  if  the  statement  of  the  luitrue  facts  were  made 
in  express  terms. 

It  seems  to  me  that  the  defendant  in  the  present  case  would  be  naturally  led  by 
the  guarantie,  and  the  original  agreement  with  Packer  annexed  thereto,  and  the 
reference  to  the  agreement  with  Mi's.  Tinson  referred  to  in  the  guarantie,  which  is 
said  to  be  supplemental  to  that  agreement,  to  suppose  that  a  different  state  of  things 
existed  from  the  real  state  of  things  known  to  the  plaintiffs.  It  was  known  to  the 
plaintiffs  that  Packer,  the  principal,  had  not  carried  out  his  oi'iginal  agreement  with 
them,  and  that  there  was  a  large  sum  due  from  him  on  his  floating  bills.  By  his 
agreement  with  them,  the  moneys  to  be  received  by  him  from  the  customers,  from 
time  to  time,  were  to  be  paid  over  and  accounted  for  within  six  days,  and  were  [511] 
to  be  applied  to  the  floating  bills.  Surely,  on  perusing  such  documents  as  were  sent, 
the  proposed  sureties  would  be  led  to  suppose  that  the  moneys  to  be  received  from 
time  to  time  would  be  applicable  in  the  first  instance  to  the  bills  to  be  given  from  time 
to  time,  and  not  to  a  large  deficit  on  the  old  bills.  In  truth,  none  of  the  money  to 
be  received  would  be  applicable  to  the  new  transactions  till  the  large  balance  was 
wiped  off:  and  it  is  very  unlikely  that  the  surety  would  have  joined  in  the  new 
guarantie,  had  he  been  aware  of  the  existence  of  the  old  debt. 

I  think  also  that  the  new  sureties  would  naturally  be  led  to  suppose  from  the 
draft  guarantie,  and  from  its  being  stated  that  their  engagement  was  to  be  supple- 
mental and  in  addition  to  Mrs.  Tinson's,  that  hei'  guarantie  was  practically  applicable 
to   the   new   dealings ;    whereas,    whether   the    defendant's   suretyship   was    applic- 
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able   retrospectively  or    not,  hers  would  le.illy  be  in    effect   absorbed  hj-  the  large 
balance. 

I  think,  therefore,  that  there  was  evidence  that  the  defendant  was  led  bv  the 
sending  of  the  documents  in  question  to  the  belief  in  an  untrue  state  of  facts,  where 
the  knowledge  of  the  true  state  of  facts  would  have  prevented  him  from  joining  in 
the  contract  of  suretyship. 

It  was  .said,  indeed,  that  the  plaintifts'  sending  the  documents  in  this  shape  may 
have  been  without  any  intentional  fraud  on  their  part,  and  that  they  may  merely 
have  got  the  documents  drawn  by  their  professional  advisors  in  a  proper  state,  and 
forwarded  them  without  moral  fraud.  This  seems,  however,  to  me  to  be  a  question 
which  the  jury  were  to  deteimine :  and  it  is  not  necessary  for  me  to  consider  whether 
in  their  place  I  should  have  found  the  fraud.  We  are  onh'^  to  decide  whether  there 
was  evidence  to  go  to  the  jury.  The  sending  the  documents  to  the  defendant, 
[512]  and  leaving  them  with  him,  the  largeness  of  the  sum  in  arrear,  the  improba- 
bility that  the  defendant  would  have  become  surety  if  he  had  known  the  real  facts  of 
the  case,  on  the  one  hand,  and,  on  the  other  hand,  the  circumstance  of  the  plaintiffs 
not  having  seen  the  proposed  sureties,  and  merely  having  sent  the  papers  to  them, 
and  the  other  circumstances  referied  to  in  the  argument,  were,  as  it  seems  to  me, 
matters  entirely  for  the  jury  :  and  I  caiuiot  say  that  the  court  of  Common  Pleas  were 
wrong  in  holding  that  there  was  some  evidence  for  their  consideration. 

I  therefore  think  that  the  judgment  of  the  court  below  should  be  affii'med. 

Pollock,  C.  B.  The  question  in  this  case  is  simply  whether  there  was  any 
evidence  of  fraud  on  the  part  of  the  plaintiffs,  such  as  to  prevent  them  from  recovering 
from  the  surety  the  amount  guaranteed. 

The  facts  are  very  short  and  plain.  James  Packer  acted  as  commission-agent  for 
the  plaintiffs,  selling  goods  which  they  supplied,  and  receiving  payment  for  them, 
charging  a  commission  upon  each  tran.saction.  He  gave  bills  to  the  plaintiffs,  which 
were  to  be  paid  at  stipulated  times.  As  this  involved  considerable  responsibility  on 
the  part  of  Packer,  he  originally  gave  security  to  the  plaintiffs,  liy  his  mother,  Sarah 
Tinson,  to  the  amount  of  3001.  The  business  went  on,  and  his  accounts  became  in 
arrear  to  some  extent :  upon  which  the  plaintifis  told  him  they  could  not  allow  his 
employment  to  go  on,  unless  he  found  further  security  ;  whereupon  he  undertook  to 
do  so,  and  procured  the  defendant  and  others  to  undertake  to  sign  the  agreement  on 
which  this  action  was  brought.  This  was  a  further  security  for  3001.  more,  exp-essed 
to  be  supplemental  and  in  addition  to  the  former :  so  that  the  new  sureties  were  to  be 
liable  for  whatever  [513]  Sarah  Tinson  was  to  be  liable  to  ;  and  this  was  distinct  notice 
that  the  sureti/shi^^  icas  to  he  retrosp'ctive.  The  plaintiffs  never  had  any  communication 
with  the  defendant,  and  never  interfered  in  any  way,  beyond  sending  the  agreement 
to  be  signed,  which  they  had  been  told  Ity  Packer  the  defendant  had  approved  of,  and 
which  was  true. 

It  is  said  there  was  in  this  matter  concealment  or  misrepreitentation.  In  fact  there 
was  no  representation  at  all ;  and  therefore  there  could  not  be  misrtpresentafion :  and, 
as  to  concealment,  the  plaintiffs  never  undertook  to  make  any  disclosure,  and  in  my 
judgment  were  not  unrler  any  legal  or  moral  obligation  to  make  any  disclosure,  under 
the  circumstances. 

It  must  be  taken  that  the  occupation  of  Packer  was  a  profitable  one, — one  in 
which  a  prudent  man  might  have  recovered  himself,  though  he  had  fallen  into  some 
difficulties.  The  plaintiffs  say  to  him, — "If  you  can  procure  from  your  relations  or 
friends  a  further  guarantie,  we  will  allow  you  to  continue,  notwithstanding  the  pi'esent 
state  of  your  accounts  :  but,  if  you  cannot,  we  will  .stop  now."  He  undertakes  to 
procure,  and  does  procure,  a  further  guarantie  :  and  the  business,  therefore,  went  on. 
Whether  Packer  made  to  his  sureties  a  faithful  and  true  representation  of  the  state 
of  his  affairs,  is  entirely  a  matter  of  indifference.  If  he  did,  then  thev  have  no  ground 
of  complaint  at  all ;  if  he  did  not,  it  is  no  fault  of  the  plaintiffs.  The  defendant  has 
ti'ustcd  Packer,  whom  the  plaintiffs  would  trust  no  longer  ;  and  Packer  has  deceived 
the  defendant.  But  the  plaintiffs  never,  directly  or  indirectly,  made  any  communica- 
tion to  the  defendant  on  the  subject  of  the  state  of  the  accounts.  It  was,  however, 
manifest  that  the  plaintiffs  required  further  secuiity,  and  reti'ospective  secui'ity.  It 
was,  therefore,  the  duty  rather  of  the  sureties  to  inquire  than  of  the  [514]  plaintiffs 
to  inform  them  what  was  the  stiite  of  the  accounts. 

In  my  opinion  there  is  a  total  absence  of  any  evidence  of  fraud  ;  and,  I  should 
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add,  110  just  ground  for  any  suspicion  of  it.  I  think  the  rule  ought  to  be  made 
absokite. 

I  cannot  help  adding  that  I  think  it  is  somewhat  hard  upon  the  plaintiffs  that  they 
should  not  only  lose  their  money  and  incur  the  costs  of  an  expensive  litigation,  but 
also  be  abused  into  the  bargain. 

The  majoritv  of  the  court  being  in  favour  of  the  defendant,  the  judgment  of  the 
court  below  was  atKrmed. 

Judgment  affirmed. 


Hans  Kixgland,  the  Younger,  by  William  Ringland,  his  Prochein  Amy, 
V.  Joseph  Lowndes,  Clerk  of  the  Burslem  Local  Board  of  Health.  June 
17th,  1864. 

[S.  C.  33  L.  J.  C.  P.  337 ;  10  Jur.  N.  S.  850 ;  12  W.  R.  1010.] 

Held, — reversing  the  judgment  of  the  Court  of  Common  Pleas, — that  a  party  who 
attends  before  an  arbitrator  under  protest,  cross-examines  his  adversary's  witnesses, 
and  calls  witnes.ses  on  his  own  behalf,  does  not  thereby  preclude  himself  from  after- 
wards objecting  that  the  arbitrator  was  proceeding  without  authority. 

This  was  an  appeal  against  a  decision  of  the  court  of  Common  Pleas. 

Cnder  the  Public  Health  Act,  11  &  12  Vict.  c.  63,  where  a  disputed  claim  to 
compensation  is  to  be  settled  by  arbitration,  the  award  is,  by  s.  124,  to  be  made 
"  within  twenty-one  days  after  the  appointment  of  the  arbitrator,  or  within  such 
extended  time,  if  any,  as  shall  have  been  duly  appointed  by  him  for  that  purpose." 
By  s.  12-0,  it  is  provided  that,  in  case  the  arbitrators  neglect  or  refuse  to  appoint  an 
umpire  [515]  for  seven  dat/s  after  being  requested  so  to  do  by  any  party,  the  sessions 
shall,  on  the  application  of  such  party,  appoint  an  umpire.  And  by  s.  1 26  it  is 
further  provided  that  the  time  for  making  an  award  under  the  act  shall  not  be 
extended  bej'ond  the  period  of  three  months  from  the  date  of  the  submission  or  fivm 
the  (lav  on  which  the  umpire  shall  have  been  appointed,  as  the  case  may  be. 

Li  1856,  the  plaintiff  sustained  damage  from  the  construction  of  works  by  a  local 
lioard,  and  in  1858  made  a  claim  for  compensation.  He  afterwards  obtained  a  rule 
for  a  mandamus  commanding  the  board  to  make  compensation.  Arbitrators  were 
afterwards  (in  January,  1.S64)  appointed  to  assess  the  amount,  under  s.  123.  These 
having  refused  to  appoint  an  umpire,  the  plaintiff  applied  to  the  Easter  sessions  to 
appoint  one,  but  failed  in  consequence  of  the  want  of  a  notice  of  his  intention  to  make 
such  application.  The  required  notice  having  been  given,  a  second  application  was 
made  at  the  Midsummer  sessions,  and  one  Johnson  was  named  as  umpire  ;  but,  as  his 
consent  had  not  been  obtained,  no  formal  appointment  was  then  made.  A  third 
application  was  made  at  the  Michaelmas  sessions,  and  Johnson  was  on  the  \ith  of  October, 
appointed  umpire,  and  accepted  the  appointment.  On  the  I'Mh  of  November,  the  umpire 
{not  having  enlarged  the  time  for  making  his  award)  appointed  the  29th  for  entering  upon 
the  arbitration.  The  counsel  for  the  board,  being  informed  of  this  objection,  protected 
against  the  umpire's  going  on  with  the  reference,  but  still  attended,  cross-examined 
the  plaintiff  s  witnesses,  and  called  witnesses  for  the  board  ;  and  at  the  close  of  the 
business  intimated  to  the  umpire  that  the  board  wcmkl  rely  upon  their  protest,  incase  the 
aivard  should  be  against  them.  The  umpire  made  his  award  in  favour  of  the  plaintiff  on 
the  30th  of  December.  In  an  action  upon  the  award,  it  [516]  was  held  by  the  court 
of  Common  Pleas, — consisting  of  Byles,  J.,  and  Keating,  J., — first,  that  the  appoint- 
ment of  the  umpire  in  reality  took  place  at  the  Michaelmas  sessions,  and  was  in 
time,  and  consequently  the  award  was  duly  made  within  three  months  from  the 
umpire's  appointment, — secondly,  that,  although  the  umpire  had  failed  to  comply  with 
the  requirement  of  the  124th  and  126th  sections  of  the  act,  by  enlarging  the  time  for 
making  his  award  within  twenty-one  days  of  his  appointment,  that  defect  was 
cured  by  the  attendance  of  the  board  and  their  taking  part  in  the  subsequent 
proceedings  (a). 

The  defendant  appealed  against  this  decision,  and  the  case  was  argued  at  the 

(a)  See  the  report,  15  C.  B.  (N.  S.)  173,  where  the  case  is  fully  set  out. 


208  RINGLAND    V.  LOWNDES  17  C.  B.  (N.  s.)  517. 

sittings  in  error  after  last  Easter  Term,  before  Braniwell,  B.,  Blackburn,  J.,  Channel!,  B., 
Mellor,  J.,  Pigott,  B.,  and  Shee,  J. 

Lush,  Q.  C.  (with  whom  was  M'Mahon),  for  the  appellant  (defendant  below).  It 
may  be  assumed  to  be  conceded  that  the  appointment  of  Johnson  as  umpire  took  place 
at  the  Octolier  sessions  {!>).  But  the  question  is,  whether  the  time  for  making  the 
award  was  duly  enlarged  by  the  umpire  ;  and,  if  not,  whether  the  objection  on  that 
score  was  waived  by  the  conduct  of  the  parties  who  represented  the  local  board  in 
attending  before  the  umpire  under  protest.  The  85th  section  of  the  Public  Health 
Act,  1  I  &  12  Vict.  c.  63,  impowers  the  local  board  to  make  eontiacts  for  carrying  the 
act  into  effect,— in  the  case  of  a  non-corporate  district,  as  this  is, — by  writing  under 
their  seal  and  the  hands  of  any  five  or  more  of  their  number :  and  a  contract  [517] 
which  does  not  comply  with  this  condition  cannot  be  enforced  :  Freiirl  v.  Dennett, 
4  C.  B.  (N.  S.)  576.  The  123rd  section,  which  is  the  first  of  the  arbitration  clauses, 
enacts,  that,  "  in  case  of  dispute  as  to  the  amount  of  any  compensation  to  be  made 
under  the  provisions  of  this  act  (except  where  the  mode  of  determining  the  same  is 
specially  provided  for),  and  in  case  of  any  matter  which  by  this  act  is  authorized  or 
directed  to  be  settled  by  arbitration,  then,  unless  both  parties  concur  in  the  appoint- 
ment of  a  single  arbitrator,  each  party,  on  the  request  of  the  other,  shall  ap])oint  an 
arbitrator,  to  whom  the  matter  shall  be  referred  ;  and  every  such  appointment  when 
made  on  the  behalf  of  the  local  board  of  health  shall  (in  the  case  of  a  non-corporate 
district)  be  under  their  seal  and  the  hands  of  any  five  or  more  of  their  number,  or 
under  the  common  seal  in  case  of  a  coi'porate  district,  and,  on  the  behalf  of  any  other 
party,  under  his  hand,  or,  if  such  party  be  a  corporation  aggregate,  under  the  common 
seal  thereof  ;  and  such  appointment  shall  be  delivered  to  the  arbitrators,  and  shall  be 
deemed  a  sul)niission  to  arbitration  by  the  parties  making  the  same;  and,  after  the 
inakirig  of  such  appointment,  the  same  shall  not  be  revoked  without  the  consent  of 
both  parties,  nor  shall  the  death  of  either  party  operate  as  a  revocation  ;  and  if  for  the 
space  of  fourteen  days  after  any  such  matter  shall  have  arisen,  and  notice  in  writing 
b}'  one  party  who  has  him.se!f  duly  appointed  an  arbitrator  to  the  other  party,  stating 
the  matter  to  be  referred,  and  accompanied  by  a  cop3'  of  such  appointment,  the  party 
to  whom  notice  is  given  fail  to  appoint  an  arbitrator,  the  arbitrator  appointed  by  the 
party  giving  the  notice  shall  be  deemed  to  be  appointed  by  and  shall  act  on  behalf  of 
both  parties :  and  the  award  of  any  arbitrator  or  arbitrators  appointed  in  pursuance 
of  this  act  shall  be  binding,  final,  and  conclusive  upon  [518]  all  persons  and  to  all 
intents  and  purposes  whatsoever."  The  ISith  section  enacts,  amongst  other  things, 
that,  "in  case  a  single  arbitrator  die  or  become  incapable  to  act,  before  the  making  of 
his  award,  or  fail  to  make  his  award  ivithin  iiventy-one  days  after  Ids  appointment,  or  wthin 
sucJi  extendi'd  lime,  if  any,  as  shall  have  been  duly  appointed  by  him  for  that  purpose,  the 
matters  referred  to  him  shall  be  again  referrred  to  arbitration  under  the  provisions 
of  this  act,  as  if  no  former  reference  had  been  made."  The  125th  section  provides  for 
the  appointment  of  an  umpire,  and  enlargement  b}'  him.  And  the  126th  section  pro- 
vides that  the  time  for  making  the  award  shall  not  be  extended  beyond  three  months 
from  the  date  of  the  submission,  or  from  the  day  on  which  the  umpire  shall  have  been 
appointed,  as  the  case  may  be.  The  decision  of  the  court  belovv  proceeded  mainly  on 
the  ground  that  the  appearance  of  the  defendant  under  protest  operated  as  a  waiver. 
[Bramwell,  B.  We  are  to  assume  that,  if  he  had  not  appeared,  the  umpire  would  have 
had  no  jurisdiction?]  Yes.  This  is  not  like  the  waiver  of  a  forfeiture.  If  the  award 
can  be  upheld  at  all,  it  must  be  upon  the  ground  that  the  appearance  before  the 
umjjiie  amounted  to  a  new  appointment :  but,  though  that  argument  might  avail  in 
the  case  of  an  individual,  it  cannot  apply  to  this  board,  who  could  only  contract 
under  seal.  An  individual  is  bound  by  his  attending  before  the  arbitrator,  by  reason 
of  such  attendance  amounting  to  a  new  parol  submission  :  but  here,  the  statutory 
authority  once  gone,  nothing  short  of  a  new  contract  could  be  binding  on  the  board 
[Bramwell,  B.  What  is  the  meaning  of  waiver?  Is  it  to  be  said  that  the  board 
by  attending  before  the  arbitrator  as  they  did,  gave  him  permission  to  go  on 
for  ever  and  everl  Channell,  B.  An  irregularity  may  be  waived.  But  the 
question  is,  whether  this  is  not  something  moi-e  "than  irregularity.]  The  [519] 
umpire  had  no  more  authority  to  make  this  award  than  if  he  had  been  a  perfect 

{b)  Channell,  B.,  referred  to  Holdsworth  v.  Wilson,  2  Best  &  Smith,  480,  in  error 
4  Best  &  Smith,  1. 
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stranger.  In  Dmis  v.  Price,  6  Law  T.  (N.  S.)  713,  it  was  held  that  an  objection  that 
I  arbitrators  were  exceeding  their  authority  in  going  into  the  question  of  damages,  was 
!  not  waived  by  the  defendant's  attending  under  protest  and  cross-examining  when  the 
question  of  damages  was  gone  into.  The  distinction  between  waiver  and  new  contract 
is  well  pointed  out  in  Irusxell  v.  Thornton,  6  Hurlst.  &  N.  140.  The  plaintiff,  the  agent 
in  London  of  the  foreign  owners  of  a  steam-ship  "  Butjadingen,"  being  instructed  by 
them  to  cause  the  ship  to  be  insured  for  a  j^ear  from  the  2 1st  of  January,  1857, 
employed  H.  &  Co.,  insurance-biokers,  to  eti'ect  the  insurance.  On  the  l-5th  of  January, 
1  H.  &  Co.  applied  to  the  defendant  to  become  an  insurer.  On  that  day  the  plaintift" 
I  received  a  letter  fi'om  the  captain  of  the  ship,  informing  him  that  the  vessel  had  been 
aground  and  had  received  some  heavy  blows,  and  had  made  her  way  in  a  sinking  state 
to  the  port  of  Carthagena,  where  she  then  was.  On  the  same  day,  the  plaintiff 
communicated  this  letter  to  H.  &  Co.,  but  they  did  not  communicate  it  to  the  defen- 
dant. On  the  16th,  the  defendant  agreed  to  become  an  insurer  for  30001.,  and  debited 
H.  tl'  Co.  with  the  premiums.  On  the  ■22nd,  the  plaintiff'  sent  an  extract  from  the 
captain's  letter  to  Lloyd's.  The  defendant,  who  was  then  for  the  first  time  informed 
of  the  fact  that  the  ship  had  been  ashore,  wrote  to  H.  &  Co.  as  follows, — "  Under- 
standing that  the  ship  '  Butjadingen  '  has  been  on  shore,  I  do  not  con.sider  that  my 
risk  commences  until  the  vessel  has  been  surveyed  and  repaired."  This  letter  was  not 
answered  by  H.  &  Co.  The  debit  of  H.  &  Co.  in  the  books  of  the  defendant  remained 
until  after  the  loss.  On  the  2nd  of  April,  the  vessel  was  surveyed,  and  reported  to 
be  perfectly  tight  and  in  a  condition  to  undeitake  a  voyage  of  any  description.  After 
several  [520]  intermediate  voyages,  she  was  totally  lost  on  the  9th  of  October,  1857. 
It  was  held  by  the  P^xchequer  Chamber  (affirming  the  judgment  of  the  court  of 
Exchequer), — first,  that  there  was  no  waiver  of  the  objection  to  the  policy  by  reason 
of  the  concealment  of  the  information  that  the  vessel  had  been  ashore, — secondly,  that 
there  was  no  evidence  of  a  new  contract  founded  on  the  defendant's  letter  of  the  22nd 
of  January.  Even  if  this  had  been  an  arbitration  between  two  ordinary  individuals, 
the  defendant's  attendance  wiuler  proti-d  would  be  no  waiver.  Appearing  under  protest 
cannot  give  jiiri.vdictinn :  Holt  v.  Medrhnccroft,  4  M.  &  Selw.  467. 

Hayes,  Serjt.  (with  whom  was  Beasley),  for  the  respondent.  [Blackburn,  J. 
Persuade  us,  if  you  can,  that  an  award  made  under  such  circumstances  would  have 
been  good  if  the  case  had  been  that  of  a  private  individual]  The  enlargement  of  the 
time  for  making  an  award  need  not,  unless  the  sul)mission  expressly  requires  it,  be  in 
writing  or  communicated  to  the  parties.  It  must  be  assumed  that  the  time  was  duly 
enlarged.  [Bramvvell,  B.  To  what  time  is  it  to  be  presumed  it  has  been  enlarged'!] 
To  the  time  of  the  making  of  the  award.  In  Burleij  v.  Stephens,  1  M.  &  W.  156,  a 
cause  was  referred  by  order  of  nisi  prius  to  the  decision  of  an  arbitrator,  so  as  he  made 
his  award  on  or  before  the  fourth  day  of  Easter  Term,  with  power  to  enlarge  the  time  ; 
liut  the  order  did  not  direct  in  what  mode  the  time  was  to  be  enlarged.  Two  days 
before  the  time  had  expired,  the  arbitrator,  in  the  presence  of  both  parties,  appointed 
another  meeting  on  the  29th  of  June,  on  which  day,  one  of  the  parties  not  having 
attended,  the  ai-bitrator  made  his  award  :  and  it  was  held  that  the  appointment  of  a 
further  day  for  the  reference,  neither  party  making  any  objection  to  it,  amounted  to 
a  due  enlargement  of  the  time.  The  case  does  not  shew  that  [521]  this  award  was 
not  made  within  twent3'-one  days  from  the  time  of  the  umpire's  appointment :  for,  it 
does  not  shew  when  the  order  of  sessions  was  drawn  up  ;  it  might  not  have  been  drawn 
up  until  long  after  the  October  sessions  :  and  the  time  for  making  the  award  or 
umpirage  only  begins  to  run  from  the  period  at  which  the  duty  devolves  upon  the 
arbitrator  or  umpire, — Sherreft  v.  North  Stoffordsliire  Bailwai/  C<mi/ianj/  2  Phill.  475  ;  Be 
Bradfhaw  and  the  East  and  IVed  Indin.  Dock-i  and  Birmingham.  Junction  Baihcai/  Compani/, 
12  Q.  B.  562.  The  defendant  here  makes  a  formal  protest  and  then  allows  the  umpire 
to  go  on  with  the  reference,  attending  for  two  days  cros-s-examining  the  plaintiff's 
witnesses,  and  calling  witnesses  on  behalf  of  the  board.  That,  it  is  submitted,  was 
a  clear  admission  that  the  time  had  been  duly  enlarged  and  that  the  umpire  had 
authority  to  make  the  award.  In  Tyerman  v.  Smith,  6  Ellis  &  B.  719,  it  was  held  that, 
on  a  compulsory  reference  under  the  Common  Law  Procedure  Act,  1854,  17  &  18  Vict, 
c.  125,  it  is  no  objection  to  enteiing  up  judgment  on  the  award,  under  s.  3,  that  the 
award  was  made  more  than  three  months  after  the  arbitrator  entered  on  the  reference 
(see  s.  15),  though  the  order  of  reference  names  no  time,  and  no  written  consent  for 
enlarging  the  time  has  been  given  by  the  parties,  if  it  appear  that  the  parties  have 
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within  a  month  before  the  making  of  the  award  acted  upon  the  reference  as  still 
subsisting  ;  such  acting  estopping  them  from  saying  that  the  ciicumstances  necessary 
to  give  jurisdiction  to"  the  arbitrator  did  not  exist.  [Blackburn,  J.  Did  the  party 
there  attend  under  protest!]  That  does  not  appear:  but  it  cannot  be  material. 
Andnu'cs  v.  EllinU,  o  Ellis  &  B.  502,  is  precisely  in  point.  The  cause  was  tried  without 
a  jury  before  a  commissioner  of  nisi  piius,  not  a  judge  of  the  superior  courts.  [522] 
The  paities  had  consented;  and  the  judge  in  open  court  sanctioned  this  course; 
but  there  was  neither  a  judge's  ordei-,  nor  a  consent  in  writing.  The  unsuccessful 
party  having  moved  for  a  new  trial,  it  was  held  by  the  court  of  Queen's  Bench  that, 
the  commissioner  having  geneial  jurisdiction  to  try,  the  parties  were  precluded  by 
their  conduct  from  questioning  the  verdict  on  account  of  the  absence  of  these  pre- 
liminaries. And  this  decision  was  affirmed  by  the  lOxchequer  Chamber :  G  Ellis  &  B. 
338.  Lord  Campbell,  in  Ti/erman  v.  Smith,  cites  that  case  with  approbation,  saying, — 
"I  think  that  the  plaintiff  is  estopped  from  saying  that  there  was  not  such  a  written 
con.sent  as  was  essential  to  the  statutable  authority.  .Indrewea  v.  Ellvdt  is  expressly 
in  point.  Mr.  Bramwell  (and  the  case  would  have  been  the  same  bad  he  then  been 
a  judge  of  the  superior  courts)  had  no  jurisdiction  without  certain  statutory  lequisites; 
and,  had  it  been  competent  to  the  plaintiff"  to  shew  that  those  i-equisites  had  not  been 
fulfilled,  the  proceeding  would  have  l)een  void  :  but  the  piinciple  of  personal  excep- 
tion applied  to  the  plaintiff".  So,  here,  the  plaintiff"  cannot  be  heard  to  say  that  ther'e 
was  no  written  conserrt :  and  we  must  ther-efore  assume  that  the  arbitrator  pro- 
ceeded under  the  statutable  powers,  arrd  that  the  award  is  good,  and  the  judgment 
properly  signed. '  [Blackbur-n,  J.  I  must  confess  I  could  not  discover'  the  priirciple 
on  which  that  case  of  Aiuheioes  v.  Elliott,  was  affirmed  in  the  Exchequer  Chamber. 
Under  s.  15  of  the  Common  Law  Procedure  Act,  1^5•l,  the  objection  might  have 
been  cured.  Where  the  objection  might  have  been  cured,  and  the  party  by  atterrd- 
ing  pi'eveirted  that,  it  may  be  that  he  woirld  be  bound.]  In  The  Caledunian  Jiailivai/ 
Compavy  v.  Lockhart,  19  Court  of  Sessions  Cases,  527,  3  Macq.  tJ08,  the  time 
had  been  improperly  enlar'ged,  and  yet  the  parties,  having  at-[523]-tended 
the  refer-ence,  were  held  to  be  boirnd  by  the  award  :  and  that  was  the  case  of  a 
corpor-ation.  Li  Palmer  v.  The  Metrojiolitan  Railway  Company,  31  Law  J.,  Q.  B.  259, 
it  was  held  by  Mellor,  J.,  in  the  bail  court  that,  if  on  a  reference  under  the  I^ands 
Clauses  Corrsolidation  Act,  iS  &  9  Vict.  c.  18,  the  parties  corrsent  to  enlarge  the  time 
for  making  the  award  beyond  the  statutable  ter-m  of  three  months,  the  court  will  not 
set  the  award  aside  on  the  ground  that  it  is  made  beyond  the  prescribed  time  and 
that  the  par-ties  cannot  by  consent  dispense  with  the  pr-ovisions  of  the  statute. 
[Mellor-,  J.  I  thought  the  party  intended  to  avail  himself  of  the  award  if  it  should 
trrr-rr  out  to  be  in  his  favour  ;  and  that  ther-efore  he  was  either  estopped  from  objectirjg, 
or-  his  conduct  amourrted  to  a  new  par-ol  subr-nissiori.]  Here,  the  subsequent  corrduct 
of  the  boar-d  was  at  variance  with  their  pr-otest :  by  the  course  they  pur-sued,  they 
succeeded  in  cutting  down  the  amount  of  the  claim.  In  Holt  v.  Meddoaxrojt,  4  M.  & 
Selw.  467,  the  trial  was  a  nirllity.  So  also  in  Lycetl  {or  Blissfit)  v.  Tenant,  4  N.  C.  168, 
5  Scott,  479.  And  that  was  the  grourrd  upon  which  the  court  of  Exchequer  dis- 
tinguished Holt  V.  Medduvxroft  in  Faimg  v.  C'odertim,  3  M.  &  W.  169.  The  pi-otest 
her-e  was  conditional  only ;  the  board  meaning  to  take  the  benefit  of  the  award  if  it 
should  turn  out  to  be  in  their  favour.  In  Cooxe  v.  Neurnerjni,  9  M.  &  W.  290,  where 
the  date  of  the  writ  of  summorrs  and  the  recital  of  the  writ  itself  wer-e  omitted  in  the 
is.sue,  but  the  writ  of  trial  was  corr-ect  irr  these  particular-s,  and  the  deferrdarrt  at  the 
tr-ial  protested  against  the  irregular-ity,  arrd  refirsed  to  take  any  part  in  the  pr-oceedings, 
—a  rule  afterwards  obtained  to  set  aside  the  issue  and  all  subsequent  pr-oceedings  was 
discharged  with  costs,  on  the  ground  that  the  defendant  ought  to  have  retrrrned  the 
issue  when  delivered,  or  applied  befor-e  [524]  the  trial  to  set  it  aside.  "  The  defen- 
dant," said  Lord  Abinger,  "must  have  known  of  the  defect  in  the  issue  when  it  was 
delivered,  aird  he  ought  then  to  have  applied  to  set  it  a.side  :  but,  instead  of  objecting 
to  it,  he  allows  the  plaintiff  to  go  on,  and  makes  the  proceedings  a  vehicle  for  incurring 
costs,  which  may  have  to  be  paid  by  his  own  client."  And  Alderson,  B.,  said  :  "  If  a 
deferrdant  wishes  to  take  advantage  of  arr  irregularity  in  the  proceedings,  he  should 
rrot  appear  at  all  at  the  trial,  but  should  allow  the  plaintiff  to  go  orr  at  his  peril." 
[Shee,  J.  You  assume  that  your  client  would  have  been  bound  if  the  award  had  beerr 
against  him?]  No  doubt:  he  was  bourrd  by  his  waiver-.  [Bramwell,  B.  Waiver  of 
what?]     It  is  extremely  difficult  in  such  a  matter-  to  tie  oneself  to  any  very  precise 
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expression.  [Bhckbiirn,  J.  Lorrl  Wensleydale,  in  Tli<'  Caledonian  Ttaihua.y  Company 
\-.  Lorkhaii,  savs  {'^  Mac<|.  8"22) :  "  I  think  that  the  principle  'QniHbet  potest  renunciari 
jure  pro  se  introducto'  apph'es,  and  that  it  was  competent  for  both  parties  to  agree  to 
enlarge  the  time.  Further,  there  is  no  doubt  that  they  did  so  by  the  enlargement  to 
a  day  in  blank  (which  in  effect  by  the  Scotch  law  is  for  one  year  and  a  day),  and  also 
bv  their  subsequent  conduct."  It  would  not  matter  much  what  was  the  form  of  the 
agreement.]  Attendance  imports  an  agieement  [Blackburn,  J.  It  would  be  strong 
evidence  of  an  agreement.]  The  subsequent  conduct  of  the  defendant  is  in  truth  an 
abandonment  of  his  protest.  [Bi-amwell,  B.  Suppose  one  of  the  witnes.ses  had  been 
indicted  for  perjury,  could  he  have  been  convicted  under  the  circumstances  ?]  The 
same  objection  might  have  been  urged  in  the  case  of  The  Caledonian  Railway  Company 
\.  Ldckhart. 

M'Mahon,  in  reply.  In  Tyerman  v.  Smith,  6  Ellis  &  [525]  B.  719,  and  the  other 
eases  where  the  conduct  of  the  party  has  been  held  to  amount  to  a  waiver,  the  party 
appears  to  have  attended  without  objection.  Not  only  was  this  so  in  Andn-wcs  v. 
Elliott,  5  Ellis  &  B.  502,  but  the  defendant  led  the  other  side  to  believe  that  he  would 
not  take  the  objection.  Here,  however,  notice  was  given  that  it  would  be  taken  and 
insisted  on.  [Mellor,  J.  Judges  should  not  be  astute  to  aid  unjust  objections.]  "It 
is  much  more  import;int  that  a  statute  should  receive  its  proper  construction,  than 
that  justice  should  be  doled  out  to  suit  the  circumstances  of  each  particular  case  : " 
pel-  Maule,  J.,  in  Martindale  v.  Falkncr,  2  C.  B.  718.  In  The  Caledonian  Raihcay  Com- 
[laiiy  V.  Lochhart,  3  Macq.  80S,  there  was  complete  acquiescence.  Lord  Campbell,  C, 
in  giving  judgment  (p.  811),  says:  "Here,  by  the  mutual  consent  of  both  parties,  the 
time  was  enlarged  in  writing  in  a  way  familiarly  known  according  to  Scotch  procedure  ; 
and  the  enlargement  of  the  6th  and  9th  November,  1846,  amounted  to  a  fresh  sub- 
mission, giving  the  arbiter,  in  the  most  express  language,  'at  his  pleasure  further  to 
enlarge  the  time,  both  parties  binding  and  obliging  themselves  to  acquiesce  in  and 
fulfil  his  award,  and  homologating  and  confirming  the  by-gone  prorogations.'  Accord- 
ingly, the  appellants  continued  to  attend  the  arbiter,  and  acquiesced  in  his  authority 
till  the  interim  award  was  executed."  Nothing  could  be  more  express^  The  cases  of 
I'liirley  v.  Stephen.^!,  1  M.  &  W.  156,  and  Palmer  v.  The  Metropolitan  Bailway  Company, 
:il  Law  J.,  Q.  B.  259,  are  altogether  beside  the  present.  It  is  plain  that  the  statute 
here  was  not  complied  with,  and  that  the  board  by  their  officer  did  all  they  could  to 
resist  the  proceeding  of  the  umpire.  Halt  v.  Meddowcroft,  4  M.  &  Selw.  467,  has  never 
been  overruled.  Lord  Ellenborough  there  says  :  "  What  might  have  been  the  effect 
of  the  defend-[526]-ant's  appearing  at  the  trial  and  making  a  defence  without  any 
protest  against  trying  the  issue,  it  is  unnecessary  at  present  to  inquire,  because  we 
find  that  the  defendant  did  protest,  and  did  all  in  his  power  to  resist  the  proceeding. 
I  cannot  agree  that  it  amounts  to  a  consent  on  the  part  of  the  defendant,  because, 
being  as  it  were  tied  to  the  stake,  and  dragged  on  to  trial,  he  endeavours  to  make  the 
best  of  it.  The  language  of  the  statute  does,  I  think,  import  a  negative,  and  it  may 
be  very  doubtful  whether  the  witnesses  would  be  indictable  for  perjury  upon  a  trial 
such  as  this."  That  was  acted  upon  in  Lyrett  \\  Tenant:  and  there  the  irregularitj' 
was  such  that  the  judges  all  held  that  the  party  was  right  in  protesting.  Farwig  v. 
Cockerton,  3  M.  it  W.  169,  and  Cooze  v.  Neumegen,  9  M.  &  W.  290,  were  cases  of  mere 
irregularity.  [Mellor,  J.  I  know  of  no  case  where  a  protest  in  the  form  here  adopted 
has  been  held  available.]  Nor  is  there  any  case  where  such  a  protest  has  been  held 
to  be  insufficient.  It  is  difficult  to  determine  at  the  moment  whether  the  objection 
be  one  of  substance  or  a  mere  irregularity  :  it  would  be  hard,  therefore,  to  hold  the 
party  bound  at  his  peril  to  stand  upon  his  protest.  It  has  never  yet  been  held  that 
attending  before  an  arbitrator  under  protest  is  a  waiver  of  an  objection  founded  upon 
the  absence  of  jurisdiction. 

Br.\m\vell,  B.  We  will  suspend  our  judgment  until  next  term.  And  we  do 
hope  that  in  the  interim  some  settlement  will  be  come  to.  We  all  think  the  case 
should  not  have  gone  as  far  as  it  has  done. 

Cur.  adv.  vult. 

The  case  of  Davies  v.  Price  came  before  the  Exchequer  Chamber,  on  appeal,  on  the 
14th  of  June,  [527]  1864.  There,  in  an  indenture  of  lease  between  the  plaintiffs  and 
the  defendant,  it  was  agreed  that,  if  any  difference  or  doubts  should  arise  respecting 
the  construction  of  the  lease,  or  any  thing  therein  contained,  or  respecting  any  matter 
or  thing  connected  therewith,  they  should  be  referred  to  arbitration.     A  dispute  arose 
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as  to  whether  the  defendant  was  bound  to  give  land  for  certain  purposes  mentioned  in 
the  deed,  and  whether  the  plaintiffs  were  entitled  to  damages  by  reason  of  his  not 
having  done  so.  Arbitrators  and  an  umpire  were  appointed,  but  the  defendant's 
arbitrator,  E.  M.,  was  appointed  with  the  limited  authority  to  determine  all  differences 
or  doubts  of  construction  only.  The  plaintiffs'  arbitrator  and  umpire  awarded  that 
the  defendant  by  the  indentiu'e  covenanted  and  agreed  to  give  the  said  land  for  the 
purposes  aforesaid,  and  that  the  defendant  had  not  given  the  said  land,  and  they 
assessed  the  plaintiffs'  damages  at  20001,  and  directed  the  defendant  to  pay  the 
plaintiffs'  costs.  The  defend.ant  objected  during  the  reference  to  the  plaintiffs  going 
into  the  question  of  compensation  or  damages,  but  did  under  protest  attend  when 
that  question  was  gone  into,  and  cro.ss-exaniined  some  of  the  witnesses.  To  an  action 
on  the  award,  in  which  the  declaration  stated  that  doubts  had  arisen  as  to  the  con- 
struction of  the  lease,  and  as  to  whether  the  plaintiffs  had  sustained  any  and  what 
damages,  the  defendant  pleaded  (inter  alia)  that  he  did  not  choose  the  said  E.  M.  to 
whom  the  said  difference  or  doubts  should  be  referred.  It  was  held  by  the  Exchequer 
Chamber,— attiiming  the  judgment  of  the  court  below, — that  the  plea  was  proved,  and 
was  an  answer  to  the  action.     See  11  Law  T.  (N.  S.)  20.3. 

Bk.\m\vell,  B.,  now  delivered  the  judgment  of  the  coui't :  — 

[528]  We  are  all  of  opinion  that  the  judgment  of  the  court  of  Common  Pleas  must 
be  reversed.  We  think  the  case  is  governed  by  the  decision  pronounced  by  this  court 
the  other  da}^  in  Daiifs  v.  Price,  on  appeal  from  the  court  of  Queen's  Bench,  which  we 
conceive  to  be  exactlj'  in  point.  The  question  in  this  case  is  not  one  of  waiver,  but 
whether  an  authority  which  did  not  otherwise  exist  is  given  by  a  party  appearing  and 
protesting  against  the  umpire  going  on. 

We  are  of  opinion  such  an  appearance  under  protest  does  not  give  any  authority  ; 
and  that  there  is  no  waiver,  no  estoppel ;  and  consequentlj'  that  the  award  was 
unauthorized  and  void.  We  come  to  this  conclusion  upon  the  authority  of  the  case 
above  referred  to. 

Judgment  reversed. 

ToBiN  V.  Harford.     June  18th,  1864. 

[34  L.  J.  C.  P.  37  ;  10  L.  T.  817 ;  10  Jur.  N.  S.  859  ;  12  W.  R.  1062.     Followed, 
Denoon  v.  Home  ami  Colonial  Assurance  Cumpany,  1872,  L.  R.  7  C.  P.  341.] 

By  a  time  policy  the  ship  valued  at  20001.  and  goods  valued  at  80001.  were  insured  on 
a  barter  voyage  to  the  coast  of  Africa ;  and  it  was  stipulated  that  "  outward  cargo 
should  be  considered  homeward  interest  twenty-four  hours  after  arrival  at  first  port 
or  place  of  trade," — "  with  liberty  to  extend  the  valuation  of  the  homeward  cargo." 
— The  vessel  with  the  outward  cargo  on  board  arrived  at  Kinsembo,  the  first  place 
of  trade  on  the  coast  of  Africa,  and  there  landed  a  portion  of  her  cargo,  and,  after 
remaining  at  Kinsembo  more  than  twenty-four  hours,  she  sailed  thence  with  the 
remainder,  without  having  I'eceiveil  any  other  goods  there,  and  was  totally  lost : — 
Held, — affirming  the  judgment  of  the  court  of  Common  Pleas, — that  the  assured 
were  only  entitled  to  recover  upon  this  policy  the  value  of  that  portion  of  the  cargo 
which  was  actually  on  board  at  the  time  of  the  loss. 

This  was  an  appeal  against  a  decision  of  the  court  of  Common  Pleas,  ante,  vol.  xiii., 
p.  791.     The  statement  of  the  case  was  as  follows  : — 

1.  The  action  was  brought  by  Thomas  Tobin  (since  deceased)  and  James  Aspinall 
Tobin  against  the  defendant  as  one  of  the  underwriters  of  a  policy  of  insurance  on  the 
ship  "  Shark  "  and  her  cargo. 

[529]  2.  The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London  after 
Trinity  Term,  1862,  when  the  following  facts  were  proved  and  admitted  : — 

3.  The  plaintiffs  were  merchants  and  ship-owners  at  Liverpool,  trading  with  various 
ports  on  the  west  coast  of  Africa. 

4.  On  the  21st  of  June,  1861,  the  plaintiffs,  through  their  agents,  effected  the 
policy  in  question  on  the  ship  "Shark"  and  her  cargo,  then  about  to  sail  from 
Liverpool  for  the  coast  of  Africa. 

5.  The  policy  was  subscribed  in  the  usual  way  by  the  defendant,  who  is  an 
underwriter  at  Lloyd's  Coffee  House  for  1001. 
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6.  The  policy  was  for  twelve  months,  commenciug  ou  the  day  of  the  vessel's  leaving 
the  dock  at  Liverpool,  in  port  or  at  sea,  in  all  places,  at  all  times,  and  in  all  services, 
including  the  risk  of  craft,  boats,  and  cranes  to  and  from  the  vessel,  upon  any  kind  of 
goods  and  merchandizes,  and  also  upon  the  body,  tackle,  apparel,  and  furniture,  &c., 
of  the  good  ship  called  the  "Shark,"  and  so  to  continue  and  endure  during  her  abode 
at  Liverpool,  and  fuither  until  the  ship  had  moored  at  anchor  twenty-four  hours  in 
good  safety,  and  upon  the  goods  and  merchandizes  until  the  same  be  there  discharged 
and  safely  landed :  and  it  was  to  be  lawful  for  the  ship  to  proceed  and  sail  to  and 
touch  and  stay  at  any  ports  or  places  whatsoever  and  wheresoever,  with  leave  to 
disehai'ge,  load,  unload,  re-load,  sell,  barter,  exchange,  and  trade  all  or  either  goods 
and  property  upon  the  coast  of  Africa  and  African  islands,  and  with  any  vessel  or 
vessels,  boat  or  boats,  factories,  and  canoes,  in  port  and  at  sea,  and  to  transfer  interest 
from  this  to  any  other  vessel  or  vessels,  and  from  any  other  vessel  or  vessels  to  this 
vessel,  all  or  any  the  risk  to  continue  by  the  "  Shark  ''  and  boats  as  above  only,  in  port 
and  at  sea,  and  at  any  ports  and  [530]  places  she  might  call  at  or  proceed  to,  without 
being  deemed  any  deviation,  without  prejudice  to  that  insurance  :  and  it  was  agreed 
that  the  vessel  might  be  towed  or  otherwise  assisted  by  steam-vessels  or  any  other 
vessels  during  the  voyage ;  and  outward  cargo  to  be  considered  homeward  interest  twenty- 
four  liours  after  arrival  at  first  port  oi-  place  of  trade.  The  policy  was  declared  to  be  on 
ship  valued  at  20001.,  and  on  the  cargo  valued  at  80001.,  with  liberty  to  extend 
the  valuation  of  the  homeward  cargo,  and  with  liberty  for  the  ship  to  move  from 
dock  to  dock. 

7.  By  a  subsequent  memorandum,  it  was  agreed  to  continue  the  risk  on  the 
"Shark,"  at  the  same  rate  of  premium,  until  her  arrival  back,  on  the  same  conditions. 

8.  The  "  Shark  "  belonged  to  the  plaintifls,  and  she  sailed  from  Liverpool  on  the 
24th  of  June,  1861,  with  the  cargo  mentioned  below  for  Kinsembo  and  the  river 
Congo  and  other  ports  on  the  coast  of  Africa. 

9.  When  the  ship  sailed  she  had  on  board  a  cargo,  shipped  at  Liverpool,  belonging 
to  the  plaintiffs,  consisting  of  woollen  and  cotton  goods,  hardware,  tire-arms,  gunpowder, 
and  a  great  variety  of  articles  suited  to  the  African  trade,  the  invoice  cost  of  which  was 
admitted  to  be  62261.  os.  lOd.     [A  copy  of  the  bill  of  lading  was  annexed.] 

10.  The  residue  of  the  plaintiffs'  interest  in  the  ship  and  cargo  not  insured  by  the 
policy  sued  upon,  was  covered  by  other  policies  similar  in  form,  except  that  they  did 
not  contain  the  clause,  "outward  cargo  to  be  deemed  homeward  interest  twenty-four 
hours  after  arrival  at  first  port  or  place  of  trade." 

11.  Xo  objection  was  made  to  the  valuation  of  the  ship  and  cargo  in  the  policy. 

12.  The  "  Shark  "  arrived  at  her  first  port  on  the  coast  of  Africa,  namely  Kinsembo, 
on  the  14th  of  August,  [531]  1861  ;  and  there  at  different  times,  on  the  1.5th,  16th, 
and  17th  of  August,  landed  and  delivered  to  the  plaintiffs'  agents  a  part  of  the  cargo. 
The  invoice  cost  of  the  part  so  landed  was  29.521.  8s.  3d. 

13.  There  was  no  cargo  taken  ou  board  at  Kinsembo;  but  the  vessel  sailed  from 
there  with  the  remainder  of  the  cargo  shipped  at  Liverpool,  on  the  17th  of  August, 
1861,  for  the  river  Congo,  and  was  by  the  perils  of  the  seas  wrecked  and  totally  lost, 
with  all  the  remaining  cargo,  on  the  21st  of  August,  1861,  in  attempting  to  reach 
the  river. 

14.  At  the  river  Congo  and  other  places  on  the  coast  of  Africa  there  was  some 
homeward  cargo  ready  to  put  on  board  the  "  Shark,"  and  intended  to  be  shipped  by  her. 

15.  The  African  trade  is  conducted  almost  wholly  by  barter,  there  being  no  coin 
in  circulation. 

16.  African  produce  varies  greatly  in  value.  Ivory  is  worth  7001.  a  ton.  Gum  is 
worth  1201.  a  ton.     Palm-oil  is  worth  401.  a  ton.     Dye-woods,  31.  a  ton. 

17.  The  value  of  a  cargo  of  African  produce  consequently  varies  greatly,  according 
to  the  quantity  of  the  more  precious  commodities,  on  board. 

18.  Vessels  in  the  African  trade  commonly  call  at  several  ports  ou  the  coast,  both 
to  land  parts  of  the  outward  cargo  and  to  take  on  boaid  part  or  all  of  the  homeward 
cargo,  as  it  may  happen  to  be  provided  or  obtained  by  the  owners'  agents  at 
such  ports. 

19.  The  plaintiff's  have  for  many  years  traded  to  the  African  coast,  and  have 
factories  at  vai'ioas  places  there. 

20.  After  the  loss  of  the  ship  and  goods  on  board,  as  above-mentioned,  the  defen- 
dant settled  and  paid  a  total  loss  of  201.  upon  his  subscription  on  the  ship. 
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■21.  The  pliiiiitiffs  claimed  also  for  a  total  loss  on  the  cargo,  in  which  case  the 
defendants'  liability  to  them  on  the  policy  would  amount  to  SOL 

[532]  lii'.  The"  defendant  disputed  his  liability  as  for  a  total  loss,  but  admitted  a 
partial  loss,  namely,  to  the  extent  of  the  goods  actually  lost  with  the  ship,  and  paid 
431.  into  court  as  for  that  partial  loss. 

23.  For  the  purposes  of  this  appeal  only,  it  was  agreed  between  the  parties  that 
the  said  sum  of  431.  should  be  taken  to  be  sufficient  to  cover  the  defendant's  liability, 
if  he  was  only  liable  for  a  partial  loss,— reserving  right  to  the  plaintiffs  to  proceed 
with  the  reference  hereinafter  mentioned  should  the  judgment  of  the  court  below  be 
confirmed. 

24.  Upon  the  above  state  of  facts  a  verdict  was  taken,  by  consent,  for  the  plaintiffs 
for  371.,  being  the  difference  between  the  431.  paid  into  court  and  tt-e  801.  above 
mentioned  ;  the  defendant  having  leave  to  move  to  enter  a  verdict  for  him,  if  the 
plaintiffs  were  not  entitled  to  claim  as  for  a  total  loss  on  the  cargo,  and  if  the  money 
paid  into  court  was  sufficient  in  that  event  to  cover  the  plaintiff's  claim  ;  and  the 
sufliciency  or  not  was  to  be  referred  to  the  award  of  Mr.  Richards,  the  average-stater. 

25.  In  Michaelmas  Term,  18G2,  the  defendant  obtained  a  rule  calling  upon  the 
plaintiffs  to  shew  cause  why  the  verdict  should  not  be  set  aside,  and  a  verdict  entered 
for  the  defendant,  or  a  nonsuit,  on  the  ground  that,  on  the  true  construction  of  the 
policy,  the  defendant  was  not  liable  for  a  total  loss. 

26.  The  rule  was  argued  in  Hilary  Term,  1863,  and  the  court  of  Common  Pleas 
decided  that  the  plaintiffs  were  only  entitled  to  recover  a  partial  loss,  and  ordered  a 
verdict  to  be  entered  for  the  defendant. 

The  question  for  this  court  was,  whether  that  rule  ought  to  have  been  made 
absolute  or  discharged. 

The  case  was  argued  in  the  Exchequer  Chamber,  before  Pollock,  C.  B.,  Cromptou,  J., 
Bramwell,  B.,  Chanuell,  B.,  Blackburn,  J.,  and  Shee,  J. 

[533]  Bovill,  Q.  C.  (with  whom  was  J.  Brown),  for  the  plaintiffs,  submitted  that 
the}'  were  entitled  to  recover  as  on  a  total  loss,  according  to  the  valuation  in  the 
policy, — citing  i^hau-e  v.  Fellon,  2  East,  109,  ]JiU  v.  Fatten,  8  East,  373,  Forbes  v. 
Aspinall,  13  East,  323,  and  Hickman  v.  Carstairs,  5  B.  &  Ad.  651. 

Mellish,  y.  C.  (with  whom  were  Lush,  Q.  C,  and  Sir  C  Honyman),  for  the  defen- 
dant, submitted  that  the  court  below  were  right  in  holding  that  the  plaintiff's  were 
only  entitled  to  recover  in  respect  of  the  '"  cargo  "  actually  on  board  at  the  time  of  the 
loss, — relying  on  some  passages  from  2  Arnould  on  Insurance,  2nd  edit.  365  et  seq. 

Cur.  adv.  vult. 

Pollock,  C.  B.  With  the  exception  of  my  Brother  Bramwell  (who  entertains 
some  doubt  upon  the  matter,  though  I  believe  he  does  not  differ  from  the  judgment 
we  are  about  to  pronounce),  we  are  all  unanimous  in  thinking  that  the  judgment  of 
the  court  below  ought  to  be  affirmed.  I  will  merely  add  lor  my  own  part  that  the 
question  as  stated  by  Mr.  Mellish  seems  clearly'  to  be,  what  is  the  meaning  of  the 
word  "cargo"  in  this  policy.  Does  it  mean  such  goods  as  may  accidentally  be  on 
board  the  vessel  at  a  particular  moment?  or  must  it  not  have  reference  to  the 
anticipation  of  that  which  the  vessel  is  intended  to  carry  ?  Applying  to  the  word  the 
ordinary  rule  of  construction,  I  think  there  cannot  be  a  doubt  that  it  means,  not  the 
goods  which  happen  to  be  on  board  at  the  time, — which  may  no  doubt  be  called 
the  "  cargo  "  in  one  sense,  but  that  it  must  have  reference  to  something  more,  to  be 
derived  from  the  known  employment  of  the  vessel,  and  not  to  that  which  really  is  a 
mere  matter  of  accident. 

Crojipton,  J.  I  am  of  the  same  opinion,  for  the  rea-[534]-sons  given  in  the 
judgment  of  the  court  below,  and  not  given  by  the  Lord  Chief  Baron. 

Bramwell,  B.  Although  my  Lord  has  said  he  thinks  there  is  not  much  doubt 
about  the  matter,  I  am  sorry  to  say  that  to  my  mind  there  is  considerable  doubt,  and 
that  my  own  unassisted  judgment  would  not  have  led  me  to  the  conclusion  which  the 
court  below  came  to.  This  is  the  case  of  a  valued  policy  on  ship  and  goods,  and  it  is 
upon  a  voj'age  on  which  the  vessel  is  to  sail  with  more  or  less  of  cargo  on  board,  and 
to  return  with  an  uncertain  amount  of  homeward  cargo.  The  character  of  the 
African  trade  is  such  that  it  is  impossible  for  the  assured  to  .say  at  any  time  what  is 
the  quantity  of  cargo  on  board,  and  what  its  nature  and  value.  They  can  tell  what  is 
on  board  when  the  vessel  starts  upon  her  voyage  out ;  and  probably  also  when  she 
has  started  upon  the  \  oyage  home  ;  but  they  cannot  possibly  know  the  quantity  or 
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value  of  the  goods  whilst  the  vessel  is  sailing  between  the  iiitei'mediate  ports.  To 
provide  for  this  uncertainty,  they  effect  a  policy  for  a  gross  sum  as  the  assumed  ^-alue 
which  will  at  any  time  be  on  Ijoard.  It  is  objected  that  this  makes  it  a  gaming  policj^ 
But  I  see  no  other  way  in  which  the  parties  can  protect  themselves  by  an  insurance. 
These  contracts  should  be  construed  with  reference  to  what  is  likel}^  to  happen,  rather 
than  with  reference  to  remote  possible  contingencies.  It  certainly  might  be,  as  was 
suggested  in  argument,  that  there  was  little  or  nothing  on  board  at  the  time  of  the 
loss.  But  that  was  not  a  very  likely  thing  to  happen.  It  was  almost  certain  that  the 
vessel  would  throughout  have  on  board  a  substantial  cargo.  I  see  nothing  unreason- 
able in  assuming  that.  The  parties  manifestly  intended  that  the  policy  should  cover 
the  ship  and  the  goods  on  board  at  any  time  :  and  they  agree  that  the  ship  shall  [535] 
lie  valued  at  20001.,  and  the  goods  on  board  at  80001.  It  was  conceded  by  Mi-.  Mellish 
that  "  cargo  "  here  does  not  mean  a  full  cargo.  If  the  vessel  took  out  only  a  partial 
cargo,  and  was  lost  on  her  outward  voyage,  it  is  admitted  that  the  assured  would  be 
entitled  to  recover  the  80001.  So,  if  lost  on  her  voyage  home  with  a  cargo  short  of  a 
full  one.  It  is  plain,  therefore,  that  the  word  "  cargo "'  does  not  mean  a  full  cargo. 
What,  then,  does  it  mean  ?  I  have  some  difficulty  in  saying.  It  is  suggested  that  it 
means  the  destined  cargo,  and  not  an  incomplete  cargo.  Why  so?  Possibly,  if  the 
vessel  had  arri\ed  at  a  port  where  a  quantity  of  cargo  was  awaiting  her,  and  having 
received  some  on  board,  was  blown  out  to  sea  before  the  residue  could  be  shipped, 
and  lost,  it  might  for  ought  I  know  be  said  that  the  intended  cargo  was  not  lost. 
Here,  the  vessel  had  on  board  all  that  she  was  at  the  time  intended  to  have.  She 
went  out  with  a  great  quantity  of  goods,  landed  some  of  them  at  Kinsembo,  and  was 
lost  with  the  residue  on  board.  Suppose  the  goods  remaining  on  board  had  been  all 
the  vessel  started  with,  and  none  had  been  landed  at  Kinsembo,  if  I  undeistand 
Mr.  Mellish's  concession  right,  the  assured  would  have  been  entitled  to  recover  the 
whole  amount.  She  would  then  have  had  on  board  her  destined  cargo,  and,  none  of 
it  having  been  put  out,  it  would  have  been  a  cargo  lost  within  the  meaning  of  this 
policy,  and  the  assured  would  have  been  entitled  to  recover  the  agreed  value.  But 
for  the  unanimous  judgment  of  the  court  below,  and  the  opinion  of  my  learned 
Brethren,  I  must  own  that  these  considerations  would  have  led  me  to  think  that  the 
word  "cargo"  was  simply  identical  with  goods,  and  consequently  that  the  true  con- 
struction of  the  policy  should  be  in  conformity  with  the  contention  of  Mr.  Bovill. 
The  authorities,  too,  I  should  have  thought,  are  in  favour  of  that  [536]  view.  [The 
learned  Baron  observed  upon  Shawe  v.  Felion,  2  East,  109,  Forbes  v.  Ai-pmaU,  13  East, 
323,  and  liickman  v.  Cardairs,  5  B.  c^  Ad.  651.] 

Blackburn,  J.  I  agree  with  the  majority  of  the  court  that  the  judgment  of  the 
court  below  is  correct ;  and  I  also  agree  in  what  I  understand  to  be  the  reasons  on 
which  that  judgment  is  founded.  With  regard  to  the  real  point  to  be  decided,  the 
fact  that  this  is  a  valued  policy  is,  in  my  mind,  a  mere  accident,  and  does  not  affect 
the  question.  The  question  whether  there  was  a  total  or  a  partial  loss,  is  in  this  case, 
as  1  think  it  ought  in  every  case  to  be,  quite  independent  of  whether  the  policy  was 
valued  or  not.  The  question  is,  what  is  the  subject-matter  that  is  covered  by  the 
insurance  ?  and  whether  the  whole  of  the  subject-matter  is  lost,  in  which  case  it  would 
be  a  total  loss  ;  or  whether  only  a  part  of  it  is  lost,  in  which  case  it  would  be  a  partial 
loss  only,  the  amount  of  which  would  depend  upon  the  proportion  which  the  part  that 
was  lost  bore  to  the  whole  subject-matter  of  the  insurance.  Then,  if  that  is  a  valued 
policy,  the  value  being  admitted,  the  sum  when  reduced  to  figures  is  proved  :  if  it  be 
an  open  policy,  you  must  prove  the  value  of  the  whole  subject-matter.  When  that  is 
proved,  it  comes  to  the  same  result :  the  fact  of  the  policy  being  valued  merely 
dispenses  with  proof  of  value.  There  is  some  obscurity  in  the  framing  of  this  policy  : 
but  this  much  is  clear,  viz.  that  it  is  partly  on  ship  and  partly  on  goods.  With  the 
former,  we  are  not  now  concerned  ;  ;ind,  as  to  the  latter,  it  seems  to  me  to  be 
immaterial  whether  the  word  used  was  cargo  or  goods.  They  mean  the  same  thing. 
The  ship  sailed  from  Liverpool  on  this  time  policy  ;  and  it  attached  on  the  cargo 
which  she  had  on  board.  She  was  bound  for  the  west  coast  of  Africa.  The  nature 
of  the  adven-[537]-ture  was,  that  the  cargo  taken  on  board  at  Liverpool  was  intended 
to  be  substituted  and  exchanged  by  barter  for  cargo  the  produce  of  that  country. 
The  words  of  the  policy  were  intended  to  meet  that  primitive  style  of  trading.  The 
effect  of  it  is,  that  the  insurance  attaches  on  all  the  goods  on  board,  as  well  those  oi'igin- 
ally  shipped  as  those  which  may  fiom  time  to  time  be  substituted.     It  appeal's  that 
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the  car^o  which  went  out  from  Liverpool  arrived  at  Kiiisembo,  on  the  coast  of  Africa, 
where  57  per  cent,  of  it  was  landed,  and  the  ship  was  afterwards  lost  with  the  remain- 
ing 43  per  cent,  on  board,  nothing  having  been  substituted  for  that  part  of  the  cargo 
which  was  landed.  The  proportion,  therefore,  which  the  goods  lost  bore  to  the  goods 
which  formed  the  subject-matter  of  the  insurance  was  only  43  per  cent.  And  that  is 
in  etiect  what  was  decided  by  the  judgment  of  the  court  below.  For  these  reasons,  I 
am  of  opinion  that  the  decision  was  right,  and  ought  to  be  aflfirmed. 
Judgment  affirmed. 

End  of  Trinitv  Vacation. 


[538]    Cases  Argued  and  Detekminkd  in  the  Court  of  Common   Pleas,  in 

JVllCHAELMAS   TERM,    IN    THE   TWENTY- EIGHTH    YeAR   OF   THE    KeIGN    OF  VICTORIA. 

The  judges  who  usually  sat  in  banco  in  this  term,  were,  Erie,  C.  J.,  Byles,  J.,  and 
Keating,  J. 

Memoranda.  ; 

In  consequence  of  severe  illness  with  which  he  was  seized  at  Exeter  during  the 
last  Summer  Assizes,  Mr.  Justice  AVilliams  was  unable  to  take  his  seat  in  Court  during 
this  Term. 

On  the  10th  day  of  November,  1S64,  the  Eight  Hon.  Thomas  Erskine,  formerly 
one  of  the  Judges  of  this  Court,  died,  in  his  76th  year. 

John  Bridge  Aspinall,  Esq.,  of  the  Middle  Temple,  having  been  appointed  one  of 
Her  Majesty's  Counsel  learned  in  the  law,  took  his  seat  within  the  Bar  on  the  first 
day  of  this  Term. 

[539]    John  Taylor,  Appellant;  Exchard  Humphries,  Eespomlent. 

Nov.  ISth,  1864. 

[S.  C.  34  L.  J.  M.  C.  1  ;  U  L.  T.  376  ;  10  Jur.  N.  S.  1153  ;  13  W.  E.  136.  Followed, 
Davis  v.  8a-ace,  1869,  L.  E.  4  C.  P.  172;  Penn  v.  Alexander,  [1893]  1  Q.  B.  532.] 

Persons  walking  from  their  residences  in  a  town  to  enjoy  the  country  air  on  a  Sunday 
morning,  and  in  the  course  of  such  walk  resorting  to  an  inn  for  lefreshment,  are 
"  tra\ellers ''  within  the  exception  in  the  ll  &  12  Vict.  c.  49,  s.  I,  although  the  inn 
be  within  two  miles  of  their  place  of  abode,  provided  they  do  not  go  abroad  for  the 
mere  purpose  of  indulging  a  propensity  for  diiiik. — And  as  the  exception  of 
"refreshment  for  travellers  "  is  contained  in  the  clause  creating  the  prohil)ition,  the 
burthen  of  shewing  that  the  prohibition  has  been  infringed,  and  that  the  case  is  not 
within  the  exception,  is  cast  upon  the  informer  :  and,  if  the  inn-keeper  believes,  and 
has  reason  to  believe  (of  which  the  magistrates  are  the  judges),  when  he  supplies 
the  liquor,  that  he  is  supplying  refreshment  for  a  "  traveller,"  he  ought  not  to  be 
convicted. 

This  was  a  case  stated  for  the  opinion  of  the  court  of  Common  Pleas  pursuant  to 
the  20  &  21  Vict.  c.  43,  s.  2  :— 

At  a  petty-sessions  held  at  King's  Heath,  in  the  county  of  Worcester,  on  the  6th 
of  May,  1864,  John  lay  lor,  a  licensed  victualler  carrying  on  business  at  Moseley,  in 
the  parish  of  King's  Norton,  in  the  county  of  Worcester,  appeared  before  John  T. 
Lawrence  and  James  Hunt,  Esq.,  two  of  Her  Majesty's  justices  of  the  peace,  in  answer 
to  an  information  under  the  11  &  12  Vict.  c.  49,  s.  1,'  charging  him  that  he  did,  on 
Sunday  the  17th  of  April  then  last,  at  the  parish  of  King's  Norton,  in  the  said  county, 
otherwise  than  for  the  refreshment  of  tr.ivellers,  open  his  house  and  premises  for  the 
sale  of  wines,  spirits,  beer,  and  other  fermented  and  distilled  liquors,  before  half-past 
twelve  o'clock  in  the  afternoon. 

It  was  proved  by  the  evidence  of  Thomas  Place,  a  police-constable,  that,  at  20 
minutes  past  1 1  in  the  forenoon  of  the  day  mentioned  in  the  information,  he  went  to 
the  defendant's  house,  and,  finding  the  door  closed,  but  unfastened,  opened  it,  and 
walked  in,  and  found  that  thirty-two  men  and  women  were  in  the  house,  of  whom 
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isome  were  seated  in  the  tap-room,  others  standing  in  the  passage  leading  from  the 
front-door,  and  in  which  the  bar-window  is  situated  :  some  were  drinking  or  had  ale 
before  them,  and  some  of  the  male  portion  were  smoking.  The  defendant's  daughter 
I  was  engaged  in  drawing  beer  for  the  company.  The  [540]  defendant  told  Place  that 
I  they  were  all  strangers,  upon  which  Place  replied, — "  I  suppose  you  call  them 
travellers"  He  (the  defendant)  said, — "Yes;  thej' are  travellers."  Several  got  up 
and  said  they  came  from  Birmingham.  They  were  strangers  to  the  witness,  and  had 
the  appearance  of  Birmingham  arti.sans  :  and  it  was  assumed  or  admitted  that  they 
came  from  Birmingham.     Their  conduct  was  orderly. 

The  defendant's  house  is  situated  a  little  more  than  two  miles  and  a  half  from  the 
centre  of  the  town  of  Birmingham  ;  and  the  borough  extends  to  within  about  a  mile 
and  a  half,  and  is  built  upon  up  to  the  boundary,  and  rows  of  houses  or  detached 
villas  stretch  to  the  village  of  Moseley. 

Two  of  the  customers  on  the  occasion  were  called  as  witnesses,  and  proved  that 
they  were  inhabitants  of  Birmingham,  and  had  walked  from  the  town  through  lanes 
and  fields  that  morning,  theiebv  e.xtending  their  walk,  the  one  to  seven  mile.<,  and  the 
other  to  eight  miles,  before  reaching  the  defendant's  house,  where  they  had  ale  and 
bread  and  cheese  on  their  waj'  home ;  and  that  they  did  not  leave  home  with  the 
intention  of  visiting  the  defendant's  house. 

It  was  also  proved  by  them  that  they  were  asked  if  they  were  travellers  before 
being  supplied,  and  that  they  replied  that  they  were. 

These  witnesses  were  at  that  time  within  about  two  miles  of  their  residences ;  and 
the  few  whose  addresses  were  ascertained  appeared  to  be  inhabitants  of  that  part  of 
Birmingham  nearest  to  Moseley,  and  within  a  mile  and  a  half  or  two  miles  of  it ;  of 
course,  some  might  have  come  a  greater  distance. 

Mr.  Suckling,  for  the  defendant,  cited  The  King  v.  Ivans,  7  C.  &  P.  242,  Tennant  v. 
Cumberland,  23  Justice  of  the  Peace,  51,  Atkinson,  App-,  Sellers,  Eesp.,  5  C.  B.  (X.  S.) 
442,  and  Taylor,  App.,  Humphreys,  Resp.,  [541]  IOC.  B.  (N  S.)  429,  and  contended, — • 
first,  that  there  was  not  sufficient  evidence  of  opening,  as  no  distinct  opening  had  been 
proved.  The  justices  were  of  opinion  that  the  fact  of  persons  being  in  the  house, 
especially  in  the  entrance  passage,  and  at  the  bar,  although  the  policeman  had  not 
actually  seen  the  door  opened,  was  sufficient  to  enable  them  to  draw  an  inference  that 
the  house  had  been  opened  ;  and,  considering  also  that  the  witnesses  for  the  defence 
proved  that  admission  had  been  obtained  without  difficulty,  were  of  opinion  that  the 
evidence  was  sufficient  on  this  point. 

It  was  then  contended  that  the  company  were  travellers,  that  they  lived  in  another 
parish,  and  that,  on  their  representing  themselves  to  be  such,  the  landlord  was  bound 
to  supply  them. 

On  the  whole  case,  the  justices  were  of  opinion  that,  for  all  that  appeared  to  the 
contrary,  the  company  assembled  had  come  from  Birmingham,  many  of  them  a 
distance  of  less  than  two  miles ;  that,  although  the  fact  of  a  man  being  a  traveller  was 
not  actually  a  question  of  distance,  they  con.sidered  they  must  be  on  a  journey,  or 
wayfarers ;  that,  firstly,  in  the  case  of  such  as  they  assumed  had  only  come  from  the 
near  end  of  Birmingham,  proceeding  on  foot  a  distance  of  less  than  two  miles  did  not 
constitute  a  jouiiiey  ;  and  next,  that  the  others  who  were  shewn  to  have  taken  a 
longer  walk,  and  stopping  a  distance  so  near  their  home,  had  ceased  to  be  travellers 
in  the  same  degree  as  if  the  same  individuals  had  arrived  in  Birmingham  and  applied 
for  refreshments  at  a  tavern  in  the  same  street  as  their  own  residences.  They  were 
of  opinion  that  the  fact  of  the  public-house  not  being  in  the  same  parish  as  the 
residence  of  the  customer  was  unimportant ;  and  that,  under  the  circumstances,  the 
persons  were  not  travellers,  and  that  the  inquiry  made  on  the  entrance  of  the  customer 
could  not  be  considered  [542]  bona  fide :  and  they  fined  the  defendant  in  the  sum  of 
21.  and  costs. 

The  case  concluded  with  a  statement  that  the  defendant,  being  dissatisfied  with 
the  decision,  requested  the  justices  to  state  and  sign  a  special  case  for  the  consideration 
of  one  of  Her  Majesty's  courts  of  law  at  Westminster,  and  they  the  justices  thereby 
did  so  accordingly  (u). 

(a)  Byles,  J.,  remarked  upon  the  informality  of  the  case  in  not  presenting  a 
question  for  the  decision  of  the  court:  see  Buckrnasler,  App.,  Beynolds,  Resp.,  13  C.  B. 
(N.  S.)  62. 
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Hayes,  Serjt.,  for  the  appellant.  The  conviction  in  this  case  turns  upon  the  1st 
section  of  the  11  A  12  Vict.  c.  49,  which,  after  reciting  that  "the  provisions  in  force 
within  the  Metropolitan  police-district,  and  in  some  other  places  in  England,  again.st 
the  sale  of  fermented  and  distilled  liquors  in  the  morning  of  the  Lord's  Day  have  been 
found  to  be  attended  with  great  benefits,"  enacts  "that  no  licensed  victualler  or 
person  licensed  to  sell  beer  by  retail  to  be  drunk  on  the  premises,  or  not  to  be  drunk 
on  the  premises,  or  other  person,  in  any  part  of  Great  Britain,  shall  open  hi!<  houfsc  for 
the  sale  of  %mne,  spirils,  beer,  or  other  fei-mented  or  distilled  liquors,  or  sell  the  same,  on 
Sunday,  before  half-past  twelve  o'clock  in  the  afternoon,  or,  where  the  morning  Divine 
Service  in  the  church,  chapel,  kirk,  or  principal  place  of  worship  of  the  parish  or  place 
shall  not  usuallj'  terminate  hy  that  time,  before  the  time  of  the  termination  of  such 
service  ;  and  that  no  licensed  victualler  or  other  person  in  England  shall  open  his  house 
for  the  sale  of  wine,  spirits,  beer,  or  other  fermented  or  distilled  liquors,  or  sell  the 
same,  on  Christinas  Day  or  Good  Friday,  or  any  day  appointed  for  a  public  fast  or 
thanksgiving,  before  the  respective  times  aforesaid,  txcepi,  in  all  the  [543]  cases  afore- 
said, as  refreshment  for  trarellers"{a).  Do  the  facts  stated  in  this  case  shew  that  the 
people  who  were  found  taking  refreshment  in  the  appellant's  house  were  "  travellers," 
within  the  excejition  ?  [Keating,  J.  Are  we  to  judge  of  the  bona  tides  of  the  inquiry 
made  of  the  parties  before  they  were  supplied  with  refreshment  T\  The  appellant  is  not 
responsible  for  the  form  of  the  case.  That  is  drawn  by  the  clerk  to  the  magistrates  : 
the  parties  have  nothing  to  do  with  it.  It  may  be  assumed  here  that  the  house  was 
opened  :  the  only  question  then  is,  whether  the  persons  found  therein  were  travellers. 
That  question  has  already  been  befoie  this  court  upon  two  occasions.  In  Atkinson, 
App.,  Sellen,  lisp.,  5  C.  B  (N.  S.)  442,  the  court  repudiated  the  distinction  sought 
to  be  made  between  a  journey  for  business  and  a  mere  drive  for  pleasure  :  and 
Cockburn,  C.  J.,  said  :  "  Of  course  a  man  could  not  be  said  to  be  a  traveller,  who  goes 
to  a  place  merely  for  the  purpose  of  taking  refreshment.  But,  if  he  goes  to  an  inn 
for  refreshment  in  the  course  of  a  journey,  whether  of  business  or  of  pleasuie,  he 
is  entitled  to  demand  refreshment  {h),  and  the  inn-keeper  is  justihed  in  supplying  it." 
There,  the  parties  were  distant  from  their  [544]  home  (Liverpool)  about  five  miles  and 
a  half,  having  driven  a  round  of  eight  or  nine  miles.  Again,  in  Taylor,  App.,  Hiimpliret/s 
liesp.,  10  C.  B.  (N.  S.)  429,  the  court  held  that  a  man  who  goes  to  a  place  a  short 
distance  from  his  home  for  the  mere  purpose  of  taking  refreshment,  is  not  a  "  traveller  " 
within  the  meaning  of  the  exception  in  the  18  &  19  Vict.  c.  IIS,  s.  2;  but  that  one 
who  goes  to  an  inn  for  refieshment  in  the  course  of  a  journey,  whether  of  business 
or  of  pleasure,  and  whether  on  foot  or  otherwise,  is  a  "  traveller  "  within  the  statute. 
There,  the  appellant's  house  was  distant  from  Birmingham  about  four  miles,  and  some 
of  the  parties  who  were  supplied  with  refreshment  had  walked  from  Birmingham,  and 
the  others  had  gone  thence  to  the  public-house  by  a  public  conveyance.  Erie,  C.  .1., 
in  giving  judgment,  there  says  :  "  1  am  extremely  desirous  of  giving  effect  to  the 
intention  of  the  legislature,  which  was,  to  prevent  publicans  from  keeping  open  their 
houses  during  the  hours  of  Divine  Service,  and  also  of  giving  efl'ect  to  the  intention 
of  the  magistrates,  in  endeavouring  to  prevent  persons  who  are  not  travellers  resorting 
to  houses  of  entertainment  at  a  shoit  distance  from  their  own  homes,  for  the  mere 
purpose  of  procuring  diink.  But,  however,  desirous  I  may  be  to  carry  out  these 
laudable  intentions,  I  am  unable  to  arrive  at  any  other  conclusion  than  that  the  facts 
stated  in  this  case  do  not  authorize  the  conviction.  It  appears  that  the  three 
individuals  who  are  charged  to  have  been  improperly  supplied  with  refreshment,  had 
walked  from  Birmingham,  a  distance  of  four  miles.     Now,  whether  they  walked  that 

(a)  The  17  &  18  Vict.  c.  79,  and  L'^  &  19  Vict.  c.  118,  relate  to  the  sale  of  beer, 
ifec.  in  the  afternoon  of  Sunday,  Christmas  Day,  Good  Friday,  and  days  of  fast  or 
thanksgiving. 

(b)  See  Ilex  v.  Ivens^  7  C.  &  P.  213,  where  it  was  held  that  an  indictment  lies 
against  an  inn-keeper  who  refuses  to  receive  a  guest,  he  having  room  in  his  house  at 
the  time  ;  and  that  it  is  not  necessary  for  the  guest  to  tender  the  price  of  his  enter- 
tainment, if  his  rejection  is  not  on  that  ground  ;  and  that  it  is  no  defence  for  the  inn- 
keeper that  the  guest  was  travelling  on  a  Sunday,  and  at  an  hour  of  the  night  after  the 
inn-keeper's  family  had  gone  to  bed  ;  nor  is  it  any  defence  that  the  guest  refused  to 
tell  his  name  and  abode,  as  the  innkeeper  had  no  right  to  insist  upon  knowing  those 
particulars. 
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ilistance  ou  business,  or  for  the  purpose,  for  instance,  of  visiting  a  sick  relative,  or  for 
pleasure,  I  do  not  think  the  legislature  intended  that  they  should  be  precluded  from 
demanding,  or  the  innkeeper  be  precluded  from  furnishing  them  with,  necessary 
refreshment.  In  so  [545]  deciding,  I  think  we  give  ett'ect  to  the  decision  of  this  court 
in  ^tkinsoti,  App.,  Sellers,  Rei-p."  [Bj'les,  J.  The  facts  are  not  the  same  as  to  all  the 
persons  found  in  the  house.]  As  to  some,  the  magistrates  assume  that  they  had 
merely  walked  from  their  owu  homes  to  the  defendant's  hou.se  ;  and,  as  to  two  of  them, 
that  they  had  ceased  to  be  travellers  when  they  got  there.  There  was  no  evidence 
before  them  to  justify  their  conclusion  in  either  respect.  The  defendant  could  not 
know  that  they  were  other  than  "  travellers,"  as  they  represented  themselves. 
[Byles,  J.  If  the  innkeeper  mistakes,  and  refuses  to  entertain  them,  he  incurs  the 
risk  of  an  action.]  Or  an  indictment :  Rex  v.  Irens,  7  C.  &  P.  213.  [Keating,  J.  The 
magistrates  came  to  the  conclusion  that  the  inquiry  of  the  parties  as  to  whether  or  not 
they  were  travellers,  was  not  made  bonfi  tide.)  There  was  nothing  to  warrant  them 
in  so  assuming.  In  Taiihr,  App.,  IJum/jhrei/s,  Resp.,  10  C.  B.  (N.  S.)  433,  Erie,  C.  J., 
-ays  :  "  I  do  not  think  the  legislature  intended  to  cast  upon  the  innkeeper  the  burthen 
'  if  pro\'ing  in  every  case  that  the  party  refreshed  is  i-eally  a  traveller.  Before  a  man 
is  convicted  of  the  otfence  here  charged,  it  seems  to  me  that  the  complainant  is  bound 
to  establish  that  he  had  the  purpose  of  entertaining  a  person  who  was  not  a  traveller." 
To  constitute  an  offence  within  this  statute,  there  must  be  a  wilful  opening  of  the 
house  to  a  person  other  than  a  traveller ;  and  that  must  be  made  out  by  facts  which 
fairly  warrant  the  conclusion. 

Keane,  Q.  C,  for  the  respondent.  By  the  14th  section  of  the  Summary  Convic- 
tions Act,  11  &  12  Vict.  c.  43,  the  burthen  of  establishing  an  exception  is  cast  upon 
the  accused, — "  Provided  always  that,  if  the  information  or  complaint  in  any  such  case 
shall  negative  any  exemption,  exception,  proviso,  or  condition  in  the  [546]  statute  on 
which  the  same  shall  be  framed,  it  shall  not  be  necessary  for  the  prosecutor  or  com- 
plainant in  that  behalf  to  prove  such  negative,  but  the  defendant  may  prove  the 
affirmative  thereof  in  his  defence,  if  he  would  have  advantage  of  the  same."  This 
defendant,  therefore,  was  bound  to  shew  that  his  house  was  opened  for  the  accommoda- 
tion and  the  beer,  &c.  supplied  for  the  refreshment  of  "  travellers  "  Thirty-two 
persons  were  found  in  this  house  drinking  and  smoking  and  eating  bread  and  cheese. 
An  account  is  given  of  two  of  them  :  the  remaining  thirty  are  unaccounted  for ;  and 
the  door  of  the  house  is  found  open.  The  magistrates  found  that  the  conduct  of  the 
appellant  was  not  bona  fide.  The  only  question  now  is,  whether  there  was  any  evidence 
to  warrant  their  conclusion.  What  constitutes  a  traveller,  has  always  been  felt  to  be 
a  question  of  difficulty.  The  obvious  intention  of  the  legislature  was,  that  those  only 
should  be  entitled  to  demand  refreshment  within  the  prohibited  hours,  who  had  as 
travellers  or  wayfarers  encountered  such  a  degree  of  toil  as  to  render  refreshment  a 
positive  necessity.  [Erie,  C.  J.  Are  we  bound  to  hold  that  these  persons  could  not 
be  travellers,  because  they  are  within  two  miles  of  their  homes?]  'I  he  question  is 
whether  there  was  not  evidence  upon  which  the  magistrates  were  justified  in  convicting 
the  party.  [Erie,  C.  J.  You  want  us  to  insert  the  words  "  needing  refreshment."] 
That,  it  is  submitted,  is  involved  in  the  word  "traveller."  [Byles,  J.  The  meaning 
of  the  words  "except  as  refreshment  for  travellers"  may  be,  that  the  inkeeper  is  not 
to  supply  an  unreasonable  quantity,  but  only  so  much  as  may  suffice  for  the  reasonable 
refreshment  of  a  traveller.]  In  a  case  of  Tennavt  v.  Cumberland,  23  Justice  of  the 
Peace,  51,  it  was  held  that  the  burthen  of  proof  lay  upon  the  innkeeper.  [Byles,  J. 
The  case  does  not  state  by  whom  the  wit-[547]-nesses  were  called  If  they  were 
called  by  the  prosecutor,  we  must  assume  that  the  facts  stated  as  to  the  two  would 
apply  equally  to  all  the  others.]  If  the  burthen  of  disproof  is  upon  the  innkeeper, 
there  can  be  no  reason  for  assuming  that.  The  court  can  only  assume  that  the  case 
before  the  magistrates  was  conducted  in  the  usual  way. 

Hayes,  Serjt.,  in  reply.  This  case  is  not  in  substance  distinguishable  from  that 
of  Taylor,  App.,  Humphreys,  Resp.,  10  C.  B.  (N.  S  )  429.  The  court  will  not,  it  is  sub- 
mitted, depart  from  that  decision  ;  but,  in  a  case  which  applies  to  so  large  a  number 
of  meritorious  trades-people,  and  which  affects  in  so  inconvenient  and  arbitrary  a 
manner  the  comforts  of  the  artisans  of  this  country,  will  endeavour  to  lay  down  some 
clear  and  definite  principle  by  which  this  statute  may  in  future  be  construed.  The 
intention  of  the  legislature  evidently  was,  to  promote  the  due  observance  of  the  Lord's 
Day,  and  to  prevent  persons  from  resorting  during  the  hours  of  Divine  Service  to 


220  TAYLOR    v.  HUMPHRIES  n  C.  B.  (N.  S.)  548. 

public-houses  for  the  purpose  of  indulging  in  excessive  drinking,  and  not  to  deprive 
of  the  opportunity  of  obtaining  needful  refreshment  those  who,  after  spending  six 
days  in  toiling  in  the  close  and  unwholesome  atmosphere  of  a  large  town,  resort  to 
the  country  for  relaxation  and  amusement.  And,  as  the  exception  of  "refreshment 
for  travellers  "  is  contained  in  the  clause  which  creates  the  prohibition,  the  burthen  of 
proving  that  the  prohibition  has  been  infringed,  and  that  the  case  is  not  within  the 
exception,  is  cast  upon  the  informer. 

Ciir.  adv.  vult. 

Eklk,  C.  J.,  now  delivered  the  opinion  of  the  court :  (a) — 

[548]  In  this  case  the  question  is,  whether  the  evidence  supported  the  information  : 
and  the  answer  depends  mainly  upon  the  meaning  of  the  word  "  traveller "  in  the 
statute. 

It  has  been  contended,  for  the  appellant, — that,  as  the  persons  admitted  into  the 
house  were  arti.sans  of  Birmingham,  walking  into  the  country  on  Sunday  morning, 
and  needing  refreshment  by  reason  of  the  walk,  therefore  they  wei-e  travellers  taking 
refreshment,  within  the  words  of  the  act, — that  the  inhabitants  of  Birmingham  and 
othei-  similar  towns  may  well  desire  to  emerge  from  a  crowded  region  covered  with 
bricks  and  smoke,  and  are  legally  and  morally  right  in  gratifying  that  desiie  by  taking 
a  walk  into  the  country  during  the  hours  best  suited  for  a  sight  of  the  sun,  on  the 
only  day  on  which  artisans  are  free,  in  other  words,  on  Sunday  morning, — that  the 
prohibition  against  supplying  any  fermented  liquor,  and  indeed  any  sustenance 
whatever  on  Sunday  till  half-past  twelve,  imposed  upon  all  throughout  Great  Britain 
who  have  any  licence  whether  to  sell  cyder  or  beer  or  wine  or  spirits,  attaches  on  a 
very  large  part  of  the  class  that  gain  their  livelihood  by  supplying  food  to  the  stranger 
and  the  homeless, — and  that  the  habits  and  the  wants  of  the  persons  maintaining 
themselves  in  the  area  over  which  the  statute  has  operation  are  infinitely  various,  and, 
as  this  extensive  prohibition  is  subject  to  an  exception,  the  exception  was  probably 
intended  to  be  capable  of  extensive  application  in  proportion  to  the  e.'itent  of  the 
prohibition, — that  the  intention  of  the  legislature  in  the  prohibition  evidently  was, 
to  promote  the  better  observance  of  the  Lord's  day  in  general,  and  in  particular  by 
excluding  those  who  yield  too  much  to  the  attraction  of  the  public-house  from  their 
accustomed  haunts,  to  bring  them  to  places  of  worship,  and  so  to  the  paths  of  piety 
and  virtue, — that  this  intention  of  the  [549]  legislature  might  also  be  in  part  promoted 
by  promoting  resort  to  the  beauties  of  nature  at  proper  seasons,  and  allowing  wholesome 
refreshment  needful  for  the  comfortable  enjoyment  thereof, — that  this  intention  would 
probably  be  in  part  defeated  by  confinement  in  noisome  air  and  deprivation  of  wholesome 
sustenance  where  needed, — and  that  therefore  the  word  "travellers"  ought  to  be  con- 
strued to  include  all  who  faie  abroad,  either  from  a  desire  to  enjoy  country  sights  and 
sounds,  or  from  any  other  motive  of  business  or  pleasure  except  desire  for  excessive 
drinking  ;  and  that  any  supply  of  refreshment  needed  by  reason  of  such  faring  abroad 
ought  to  be  construed  to  be  I'efreshment  to  a  traveller. 

He  further  contended  that,  as  the  exception  of  refreshment  to  a  traveller  is  contained 
in  the  clause  creating  the  prohibition,  the  burthen  of  proving  that  the  prohibition  has 
been  infringed,  and  that  the  case  is  not  within  the  exception,  is  cast  on  the  informer 
{llie  Kinij  v.  Fratten,  6  T.  K.  559  ;  Gill  v.  Scrivens,  7  T.  R.  27) ;  and  that,  if  the  publican 
believed,  and  had  rea.son  to  believe,  when  he  supplied  the  drink,  that  he  was  supplying 
refreshment  to  a  traveller,  he  ought  not  to  be  convicted. 

In  this  argument  we  think  the  appellant  is  well  founded,  and  that  the  statute  ought 
to  be  construed  on  the  principles  that  he  has  contended  for.  We  think  that  a  person 
would  be  a  traveller  within  the  exception,  if  he  came  aljroad  from  any  of  the  motives 
above  suggested  as  legitimate,  and  by  reason  thereof  needed  refreshment:  but,  if  he 
came  abroad  merely  because  he  desired  to  go  to  a  public-house  and  obtain  drink,  he 
would  not. 

The  circumstances  under  which  the  guest  was  admitted  and  supplied  would  be 
matter  for  consideration  in  deciding  whether  the  publican  had  reason  to  believe  [550] 
and  did  believe  that  he  was  a  traveller  within  this  description  either  when  he  admitted 
him  or  when  he  afterwards  supplied  him  ;  such  as,  whether  he  was  a  stranger  or  a 
neighbour-,  whether  he  delayed  longer  or  took  more  than  was  consistent  with  the  need 
of  refreshment.     The  distance  also  would  be  relevant :  but  no  rule  can  be  laid  down 

(a)  The  judges  pi-esent  at  the  argument  were,  Erie,  C.  J.,  Byles,  J.,  and  Keating,  J. 


J 
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for  a  defined  distance,  as  that  which  may  be  short  for  the  vigorous  may  be  long  for 
the  weakly. 

The  cases  decided  on  this  matter  support  the  appellant's  argument.  In  Atkinson, 
App.,  Sellers,  Resp.,  5  C.  B.  (N.  S.)  442,  the  magistrates  convicted,  because  the  guests 
had  taken  a  drive  of  a  few  miles  for  pleasure  on  Sunday  afternoon, — being  of  opinion 
that  business  was  necessarily  included  in  the  iiiea  of  travelling  ;  but  the  court  quashed 
the  conviction.  Cockburn,  C".  J.,  says  that  a  man  caimoc  be  said  to  be  a  traveller,  who 
goes  to  a  place  merely  for  the  purpose  of  taking  refreshment ;  but  that,  if  he  goes  to 
an  inn  for  refreshment  in  the  course  of  a  journey,  whether  of  business  or  pleasure,  he 
is  entitled  to  demand,  and  the  iini-keeper  is  justified  in  supplying  it :  and  Crowder,  J., 
says  that  the  only  real  distinction  is,  between  a  man  living  in  the  neighbourhood  at  a 
distance  ;  and  that,  whether  he  is  travelling  for  pleasure  or  on  business,  cannot  make 
any  difference.  In  Taijlor,  App.,  Huniphrcys,  Resp.,  10  C.  B.  (N.  S.)  429,  the  magistrates 
convicted,  where  the  guests  had  walked  out  on  Sunday  afternoon  about  four  miles,  for 
their  pleasure  :  but  the  court  quashed  the  conviction,  on  the  ground  that  a  man  might 
be  a  traveller,  though  he  was  walking  for  pleasure,  and  had  not  exceeded  the  distance 
above  mentioned,  and  adopted  the  reasons  given  by  the  Chief  Justice  in  the  last- 
mentioned  case 

The  context  of  the  statute  supports  the  appellant's  argument  Section  1  prohibits 
every  licensed  victualler  [551]  and  every  beer-house  keeper  in  Great  Britain  from 
opening  his  house  for  the  sale  of,  and  from  selling,  any  fermented  or  distilled  liquor, 
on  Sunday,  before  1  2.30  p.m.,  except  as  refreshment  for  travelleis.  Section  3  prohibits 
every  licensed  victualler  and  beer-house  keeper,  and  every  person  licensed  or  authorized 
to  sell  any  fermented  or  distilled  liquor,  and  every  person  claiming  to  sell  wine  by 
retail  by  reason  of  being  free  of  the  vintners'  company  or  any  othei'  right  or  privilege, 
from  opening  a  house  for  sale  of  any  article  whatsoever  during  the  prohibited  hours, 
except  as  refreshment  for  travellers.  Section  4  prohibits  every  person  from  opening 
any  house  or  place  of  public  resort  for  the  sale  of  fermented  or  distilled  liquors,  or 
from  selling  such  liquors,  during  the  prohibited  hours,  except  as  refreshment  for 
travellers.  Section  5  impowers  constables  to  enter  any  house  or  place  of  public  resort 
for  sale  of  such  liquors  at  any  time.  Section  6  makes  every  person  offending  again.st 
this  statute  liable  to  a  penalty  not  exceeding  .51.  for  each  offence,  and  declares  that 
every  separate  sale  shall  be  a  distinct  oflence. 

These  provisions  are  very  stringent.  For  example,  this  appellant  might  have  been 
fined  1601.,  that  is,  .51.  for  each  guest.  They  do  not  bear  upon  the  rich,  who  have 
refreshment  at  their  command  ;  but  they  coerce  the  poorer  classes  throughout  the 
island, — salutary,  where  they  check  the  disorderly;  pernicious,  where  they  molest 
the  discreet :  and  we  consider  that,  by  construing  the  exception  in  a  wide  sense,  we 
save  from  vexatious  restriction  many  who  have  a  right  to  be  trusted  with  self  control, 
and  at  the  same  time  leave  the  prohibition  in  force  as  far  as  the  interests  of  real  piety 
are  concerned. 

The  result  is,  that  the  case  should  be  sent  back.  We  place  great  reliance  on  the  local 
knowledge  of  the  magistrates.  They  can  tell  whether  the  appellant  be-[552]-lieved 
with  reason  that  his  guests  were  travellers,  taking  refreshment  according  to  the  descrip- 
tion above  given,  or  were  making  a  pretence  to  that  character  for  the  purpose  of 
profaning  Sunday  and  passing  it  in  drinking. 

Probably  it  would  not  be  worth  while  to  proceed  further  against  the  appellant  upon 
the  present  facts,  because,  unless  he  raises  the  question  again  by  his  future  conduct, 
the  information  will  not  have  been  without  effect.  If  it  does  raise  the  question  again, 
the  principles  here  explained  may  probably  guide  to  a  decision  in  accordance  with  our 
view  of  the  law. 

Rule  accordingly  (a). 

(a)  See  Fisher,  App.,  Hmvard,  Resp.,  5  New  Eep.  118.  There,  several  persons 
having  taken  their  tickets  at  12.30  p.m.  on  Sunday  at  a  railway  station  within  the 
metropolitan  police-distiict,  for  a  train  by  which  at  12.50  p.m.  they  afterwards  pro- 
ceedcfl  to  a  place  nine  miles  distant,  were  served  in  the  interval  with  fermented 
liquoi's  at  the  refreshment-rooms  inside  the  railway-station,  which  were  opened  at 
12.40;  and  it  was  held  that  they  were  travellers  within  the  meaning  of  the  42nd 
section  of  the  2  &  3  Vict.  c.  47,  which  enacts  that  "no  licensed  victualler  or  other 
person  shall  open  his  house  within  the  metropolitan  police-district  for  the  sale  of  wine, 
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[553]     Helps  and  Another  v.  J.  W.  Clayton  and  Charlotte  Mary 
Henrietta  his  Wife.     Nov.  10th,  1864. 

rS  C  34  L.  J.  C.  P.  1  ;  11  L.  T.  476 ;  10  Jur.  N.  S.  1148 ;  13  W.  R.  161.     Referred 

to,  In  re  Gray,  [1901]  1  Ch.  244.     See  Steeden  v.  ^FaMen,  [1910J  1  Ch.  400.] 

1.  In  the  ease  of  a  settlement  of  personal  property,  the  practice  is  for  the  lady's 
solicitor  to  draw  the  settlement,  and  for  the  husband  to  pay  for  it.— 2.  Where  the 
lady  was  an  infant  residing  with  and  forming  part  of  the  family  of  her  father,  and 
the  instructions  for  the  se'ttlement  were  given  by  the  father,  under  circumstances 
from  which  the  court  (exercising  the  functions  of  a  jury)  inferred  that  such  instruc- 
tions were  given  by  her  father  as  her  agent, — Held,  that  she,  sued  jointly  with  her 
husband,  was  liable  for  the  expenses  as  for  a  debt  contracted  by  her  for  necessaries 
before  the  marriage. 

This  was  an  action  brought  by  the  plaintiff's  for  money  payable  by  the  defendant 
Charlotte  Mary  Henrietta,  whilst  she  was  sole  and  unmarried,  to  the  plaintifl's,  for  work 
done  and  materials  provided  by  the  plaintiffs  for  the  said  Charlotte  Mary  Henrietta, 
whilst  [554]  she  was  sole  and  unmarried,  at  her  request,  for  fees  due  and  of  right 
payable  from  the  .said  Charlotte  Mary  Henrietta,  whilst  she  was  sole  and  unmarried, 
to  "the  plaintiffs  in  respect  thereof,  and  for  money  paid  by  the  plaintiffs  for  the  said 
Charlotte  Mary  Henrietta,  whilst  she  was  sole  and  unmarried,  at  her  request. 

The  defendants  pleaded, — first,  never  indelited, — secondly,  that,  at  the  time  of 
contracting  the  alleged  debt,  the  defendant  Charlotte  Mary  Henrietta  was  an  infant, — 
thirdly,  payment. 

The  plaintiffs  replied  to  the  plea  of  infancy,  that  the  debt  was  in  respect  of  neces- 
saries :  and  upon  this  replication  and  the  other  pleas  issue  was  joined. 

The  cause  came  on  to  be  tried  before  Eile,  C.  J.,  at  the  sittings  at  Westminster 
after  Hilary  Term,  1864,  when,  by  consent,  a  verdict  was  found  for  the  plaintiffs  for 
731.  5s.  6d.,  subject  to  a  special  case,  which  stated  as  follows  : — 

1.  The  plaintiffs  are  attorneys  and  solicitors  practising  at  Gloucester.  The  defen- 
dant, Captain  J.  W.  Clayton  was,  in  the  summer  of  1862,  engaged  to  be  married  to 
his  present  wife,  then  about  eighteen  years  of  age,  and  residing  at  Gloucester  with  her 
father.  Colonel  Somerset,  with  whom  she  had  always  resided  since  her  birth.     On  the 

spirits,  beer,  or  other  fermented  or  distilled  liquors  on  Sunday,  Christmas  Day,  and 
Good  Friday,  before  the  hour  of  one  in  the  afternoon,  except  refreshment  for 
travellers." 

It  was  there  contended  that  a  person  could  not  be  considered  a  "  traveller  "  when 
he  had  not  cmnmenced  a  journey  ;  nor  when  he  had  compleled  it,  if  his  home  were  near. 
But  Crompton,  J.,  observed, — "  Is  a  man  not  a  traveller  who  has  started  on  his  journey 
and  taken  his  ticket,  simply  because  he  prefers  having  refreshment  before  the  train 
starts,  to  having  it  at  an  intermediate  station?  Is  a  man  who  has  taken  his  ticket 
and  got  into  the  carriage,  not  a  passenger,  simply  because  the  train  has  not  yet  moved  ? 
The  common  sense  of  all  mankind  will  say  that  these  persons  were  clearly  travellers." 
And  Mellor,  J.,  said  :  "  The  object  of  the  statute  was,  to  [553]  prevent  pei'sons  sitting 
and  drinking  in  public-houses  during  these  hours.  It  would  lie  an  alnise  of  the  statute 
to  say  that  a  man  who  has  taken  his  ticket,  as  in  this  case,  is  not  a  traveller  within 
the  meaning  of  the  section." 

The  magistrates  at  Preston  recently,  under  Jervis's  Act,  11  &  12  Vict.  c.  43,  s.  5, 
which  enacts  "that  every  person  who  shall  aid,  abet,  counsel,  or  procure  the  com- 
mission of  any  offence  which  is  or  hereafter  shall  be  punishable  on  summary  convic- 
tion, shall  be  liable  to  be  proceeded  against  and  convicted  for  the  same,  eithei'  together 
with  the  principal  offender,  or  before  or  after  his  conviction,  and  shall  be  liable  on 
conviction  to  the  same  forfeiture  and  punishment  as  such  principal  offender  is  or  shall 
be  by  law  liable  to,  and  may  be  proceeded  against  and  convicted  either  in  the  county, 
riding,  division,  liberty,  city,  borough,  or  place  where  such  principal  offender  may  be 
convicted,  or  in  that  in  which  such  oHence  of  aiding,  abetting,  counselling,  or  procuring 
may  have  been  committed," — convicted  two  persons  who  were  found  drinking  in  a 
public-house  on  Sunday  during  the  prohibited  hours,  for  "  aiding  and  abetting  "  the 
publican  in  a  breach  of  the  statute. 
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il4th  of  August,  1862,  Colonel  Somerset  called  at  the  office  of  the  plaintiffs,  who  had 
I  occasionally  previously  acted  as  his  (Colonel  Somerset's)  solictors,  with  a  letter  from 
'the  defendant  J.  W.  Clayton,  containing  proposals  for  a  settlement,  in   the   terms 
following : — 

"11  Portman  Square. 
"  Dear  Colonel  Somerset, — I  am  not  a  rich  man  ;  but  am  able  to  settle  on  your 
daughter  the  sum  of  10,0001.  on  my  marriage.  As  all  the  rest  of  my  property  is 
entailed,  provision  is  made  under  my  father's  will  for  my  wife  and  children.  [555]  I 
shall  lie  much  obliged  if  you  will  nominate  a  trustee ;  and  I  refer  you  to  my  solicitor, 
Mr.  Charles  Barnard,  4  Gray's  Inn  Place.  I  can  also  allow  the  young  lady  1001.  per 
annum  for  pin-money.  "J.  W.  Clayton." 

I  2.  Colonel  Somerset  instructed  the  plaintiffs  to  take  the  necessary  steps  in  the 
matter  for  the  lady,  his  daughter,  and  named  his  cousin,  Mr  Granville  Somerset,  as 
trustee  on  behalf  of  the  ladv,  and  requested  Messrs.  Helps  to  put  themselves  in  com- 
munication with  him  The  plaintiffs  acted  accordingly  ;  and  Mr.  Granville  Somerset, 
on  behalf  of  the  lady,  corresponded  with  them  on  the  requirements  of  the  settlement. 

2.  On  the  14th  of  August,  1862,  the  plaintiffs  wrote  as  follows,  to  Mr.  Barnard, 
the  then  attorney  for  Captain  Clayton  : — 

I  "Gloucester,  14th  August,  1862. 

"  Dear  Sir, — We  are  instructed  by  our  client  Colonel  Somerset  to  prepare  the  settle- 

!  ments  on  the  approaching  marriage  of  his  daughter'  with  Captain  Clayton.  We  under- 
stand Captain  Clayton's  father  proposes  to  settle  10,0001.  on  the  young  people,  and  to 
allow  the  ladv  1001.  a  year  for  pin-money.  Colonel  Somerset  has  been  asked  to  name 
a  trustee,  and  we  are  instructed  to  name  his  relative  Granville  Somerset,  of  3  Tanlield 
Court,  Temple,  bariister-at-law.  Will  you  kindly  at  once  prepare  proposals  for  the 
settlement,  and  supply  us  with  an  aljstract  of  any  will  or  family  settlement  (if  any 
such  abstract  should  be  requii'cd),  to  shew  the  title  to  the  money.  AVe  understand 
the  marriage  is  to  take  place  very  shortly  ;  we  shall  therefore  be  glad  to  see  you  as 
soon  as  possible. — Yours  very  faithfully,  "RiCHARD  HELPS  &  SoN. 

"  Charles  Bai'uard,  Esq., 
"  4  Gray's  Inn  Place,  Gray's  Inn,  London." 

[556]  4.  To  this  letter  Mr.  Barnard  replied  as  follows  : — 

"  4  Gray's  Inn  Place,  Gray's  Inn, 
"18th  August,  1862. 

"Gentlemen, — I  have  to  acknowledge  the  receipt  of  your  letter  of  the  14th  instant, 
and  I  would  have  answered  it  before,  but  that  I  was  out  of  town. 

"Captain  Clayton  some  time  since  instructed  me  as  to  the  settlement,  the  draft 
of  which  I  have  already  prepared,  and  it  is  now  before  conveyancing  counsel  for  settle- 
ment. I  would  submit  {independently  of  the  fact  of  my  having  already  prepared  the 
draft)  the  doing  so  would  devolve  on  me  as  representing  the  intended  husband,  whose 
money  is  to  be  settled.  From  mv  instructions,  I  did  not  understand  the  lady  would 
bring  anything  into  settlement.  I  will  with  the  draft  settlement  forward  you  an  abstract 
of  the  will  of  Captain  Clayton's  father,  under  which  the  captain  takes  an  estate  for 
life  in  certain  freehold  and  leasehold  estates,  with  trusts  aftei'wards  for  the  children  of 
the  captain's  marriage  ;  and  a  power  is  also  given  to  the  captain  to  appoint  a  life- 
interest  to  his  wife.  You  will  also  be  furnished  with  an  abstract  of  a  settlement 
already  made  by  Captain  Chyton,  in  18-54,  on  his  attaining  his  majority.  This  settle- 
ment he  has  the  power  of  revoking  on  his  contemplating  marriage. — Yours  faithfully, 
"  Messrs.  Helps  &  Son.  "  Charles  Barnard.'' 


5.  To  this,  the  plaintifl's  replied,  as  follows:^ 


"  1  Barton  Street,  Gloucester, 
"  20th  August,  1862. 


' '  Somerset — Clayton. 

"Dear  Sir, — After  I  left  you,  I  discussed  the  question  raised  as  to  whose  duty  it 
was  to  prepare  the  .settlement,  with  my  friend  and  agent  Mr.  Lucas,  of  8  [557]  New 
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SqiKire,  Lincoln's  lun.  He  states  that  the  lady's  solicitor  always  prepares  the  settle- 
ment, unless  there  are  two,  a  personalty  settlement,  and  a  settlement  of  the  husband's 
real  estate.  The  settlement  on  the  intended  wife  is  always  prepared  by  her  solicitor 
or  the  solicitor  of  her  family  ;  and  her  intended  husband  has  the  privilege  of  paying 
for  her  settlement. 

"I  am  quite  satisfied  that  this  is  the  rule  :  but,  if  you  are  not  convinced,  I  shall  be 
happv  to  leave  the  question  to  the  president  or  council  of  the  Incoiporated  Law  Society  ; 
and  Mr.  Ijucas  will  arrange  the  matter  with  you,  to  ask  the  question  personally  or  by 
letter. 

"  I  ought  to  have  mentioned  to  you  that  Mr.  Granville  Somerset,  the  intended 
trustee  for  the  ladv,  has  serious  objections  to  trust-funds  being  invested  in  ordinary 
shares  or  stock  in  any  railway  ;  but  would  not  object  to  Indian  railway-stock  guaranteed 
by  the  Indian  government. — Yours  very  faithfully, 

"Charles  Barnard,  Esq.  "RiCHARD  Helps." 

6.  The  matter  was  accordingly  referred  to  Mr.  Cookson  ;  and  that  gentleman 
decided  that  beyond  all  doubt  the  practice  in  the  profession  is,  that  the  lady's  solicitor 
should  draw  the  settlements,  and  that  the  gentleman  has  the  privilege  of  paying 
for  them. 

7.  In  this  decision  Mr.  Barnard  acquiesced  ;  and  the  plaintiffs  pi'epared  the  settle- 
ments, and,  at  the  request  of  Mr.  Barnard,  sent  their  bill  to  the  defendant.  Captain 
Clayton.  Mr.  Barnard  did  not,  however,  at  any  time  previously  to  the  plaintiffs' 
sending  in  their  bill  as  hereinafter  stated,  inform  the  defendant  Captain  Clayton  thereof  ; 
nor  did  he  obtain  his  concurrence  therein  or  assent  thereto. 

8.  On  the  1st  of  Septemtjer,  1862,  the  plaintiff'  Richard  Sumner  Helps  attended 
Miss  Somerset,  at  her  [558]  father's  house,  to  make  an  appointment  with  her  for  the 
execution  by  her  of  the  settlements;  and,  on  the  3rd  of  the  same  month,  the  plaintiff 
Richard  Helps  attended  with  the  defendant  Captain  Clayton's  then  attorney,  Mr. 
Barnard,  at  Enfield  Court,  where  Miss  Somerset  and  hei-  father  Colonel  Somerset 
signed  the  settlements  after  Mr.  Richard  Helps  had  explained  to  the  defendant 
C.  M.  H.  Clayton,  that  they  had  been  approved  by  her  relative  and  trustee  Mr. 
Granville  Somerset.  The  agents  for  the  plaintiffs  had  upon  the  same  day  attended 
upon  Captain  Clayton  at  Mr.  Barnard's  oflSce,  and  attested  his  execution  of  the  settle- 
ment in  duplicate.  Save  as  above,  the  plaintiffs  had  no  communication  with  the  defen- 
dant C.  M.  H.  Clayton  on  the  subject  of  the  said  settlement. 

9.  The  marriage  took  place  on  the  -Ith  of  September,  ]86'2. 

10.  In  the  month  of  April  following,  the  plaintiffs  sent  into  the  defendant  Captain 
Clayton  their  bill  for  the  settlements ;  when  it  was  returned  to  them,  accompanied  by 
the  following  letter  : — 

"  li  Portman  Square,  April  24th,  1863 

"Gentlemen, — I  beg  to  return  you  the  inclosed  account.  As  I  did  not  retain  you 
to  act  for  me,  I  must  decline  paying  it. — Your  obediently, 

"  Messrs.  Helps  &  Son.  "  J.  W.  Clayton." 

11.  In  consequence  of  this  letter,  the  plaintiffs  took  advice  as  to  enforcing  their 
claim  against  Captain  Clayton,  and  were  advised  that,  although  the  defendant  was 
liable  to  pay  for  his  settlement,  yet,  inasmuch  as  there  was  no  privity  between  the 
plaintiflPs  and  Captain  Clayton,  Colonel  Somerset  should  pay  the  amount  claimed,  and 
that  Captain  Clayton  should  [559]  be  sued  in  the  name  of  Colonel  Somerset  as  for 
money  paid  to  his  use  The  defendant  Richard  Helps  communicated  this  opinion  to 
Colonel  Somerset,  and  requested  him  to  pay  the  amount.  Colonel  Somerset  then  gave 
to  the  plaintiffs  a  cheque  for  731.  .5s.  6d.,  the  amount  of  the  bill,  and  instructed  the 
plaintiffs  to  sue  the  defendant  J.  '\V.  Clayton  for  money  paid  to  his  use  ;  but  the 
plaintiffs  in  no  other  way  than  as  above-mentioned  claimed  the  money  from  Colonel 
Somerset,  or  from  any  person  other  than  the  defendant 

12.  An  action  was  commenced  accordingly:  but,  before  it  came  on  for  trial,  a 
a  case  was  submitted  to  counsel,  who  advised  that  the  action  as  brought  by 
Colonel  Somerset  was  not  maintainable,  and  that  Colonel  Someiset's  daughter,  the 
defendant  C.  M.  H.  Clayton,  was  in  point  of  law  the  employer  of  the  plaintiffs,  and 
that  the  money  should  be  refunded  to  Colonel  Somerset.     Acting  upon  this  advice. 
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he  plaintiifs  returned  the  said  money  to  Colonel  Somerset,  and  brought  the  present 
iction. 

13.  The  court  was  to  be  at  liberty  to  draw  any  inferences  which  a  jury  would  be 
.varranted  in  arriving  at  from  the  facts  above  stated. 

14.  On  behalf  of  the  plaintiffs  it  was  contended  that  the  plaintiffs  were  retained 
,v  and  on  behalf  of  the  defendant  C.  M.  H.  Clayton,  and  that  the  charge  for  the 
iettlements  was  as  for  a  necessary  supplied  to  her  suited  to  her  degree  and  condition, 
ind  so  was  a  debt  due  from  her  at  the  time  when  she  intermarried  with  the  defendant 
T.  W.  Clayton,  and  for  which  the  said  J.  W.  Clayton  was  therefore  liable,  as  her 
husband. 

15.  On  behalf  of  the  defendants,  it  was  contended  that  the  plaintiffs  were  not 
■etained  by  or  on  behalf  of  the  defendant  C.  M.  H.  Clayton  as  alleged,  and  that  the 
charges  sought  to  be  recovered  by  the  plaintiffs  [560]  were  not  for  necessaries 
:upplied  to  the  said  defendant  Charlotte  Mary  Henrietta  Clayton,  as  alleged. 

If  the  court  should  be  of  opinion  that  the  defendants  were  liable,  the  verdict  was 
to  stand  for  the  plaintiffs  for  731.  5s.  6d.  If  otherwise,  the  verdict  was  to  be  set 
iside,  and  a  verdict  entered  for  the  defendants. 

Gray,  Q.  C.  (with  whom  was  O'Malley,  Q.  C),  for  the  plaintiffs.     Three  questions 
arise  upon  this  special  case, — first,  whether  the  plaintiffs  were  retained  to  prepare  the 
settlement  by  Mrs.  Clayton  or  by  Colonel  Somerset,  her  father, — secondly,  whether 
the  giving  the  cheque  by  Colonel  Somerset  operated  as  payment  so  as  to  discharge 
debt,  assuming  it  to  be  a  debt  of  the  husband,— thirdly,  whether  the  lady,  who 
i  an  infant  at  the  time  the  instructions  for  the  settlement  were  given,  was  liable  as 
■n  a  contract  for  "  necessaries."     1.  It  is  submitted  that  Colonel  Somerset  incurred 
liability.     It  is  true  that  it  was  he  who  first  put  the  plaintiffs  in  motion  :  but,  in 
lit  of  "fact,  the  credit  was  given  to  the  lady,  the   plaintiffs  being  employed  by 
.onel  Somerset  as  her  agent,  and  they  relying  upon  the  well-known  rule  of  the 
fession,  that  the  settlement  is  prepared  by  the  solicitor  of  the  lady,  and  paid  for 
the  husband.     The  lady  was  aware  that  the  plaintiffs  were  acting  on  her  behalf, 
.    1  assented  thereto;  the  law,  therefore,  would  imply  a  promise  on  her  part  to  pay. 
[Byles,  J.     Suppose  the  negotiation  goes  off,  who  would  be  liable  ?1     The  lady,  of 
course.     [Byles,  J.     Then,  the  reason  of  the  rule  seems  to  be  this,  that  the  husband 
becomes  liable  where  the  marriage  takes  effect,  because  it  is  his  wife's  debt.]     The 
ground  of  the  rule  is  shewn  in  the  case  of  HnifKOod  v.  Fiatt  and   Wife,  8  C.  &  P.  59. 
2.  Then,  was  there  a  payment  ?     When  the  bill  was  sent  to  Captain  Clay-[561]-ton, 
he  returned  it,  saying  that  he  never  employed  the  plaintiffs.     Colonel  Somerset  there- 
upon sent  the  plaintiffs  a  cheque  for  the  amount,  upon  the  understanding  that  he  was 
to  sue  Captain  Clayton  for  it.     Being  afterwards  ad\nsed  that  Colonel  Somerset  could 
not  maintain  an  action,  the  payment  was  treated  as  a  payment  under  a  mistake,  and 
the  money  was  returned.     It  was  not  a  payment  by  Colonel  Somerset  at  the  request 
or  on  behalf  of  either  his  daughter  or  Captaiu  Clayton.     There  was  no  pri^^ty.     It 
was  like  a  payment  by  a  stranger.     3.  Then,  was  this  a  contract  for  necessaries  ] 
Marriage  is  a  contract  which  the  law  allows  an  infant  to  enter  into :  and  an  infant 
is  liable  for  necessaries  supplied  to  his  children.     In  ChappU  v.  Cooper,  13  M.  &  W. 
252,  it  was  held  that  an  infant  widow  was  bound  by  her  contract  for  the  furnishing 
of  the  funeral  of  her  husband,  who  had  left  no  property  to  be  administered, — on  the 
ground  that  the  contract  for  the  burial  of  the  husband  was  the  same  as  a  contract  by 
the  widow  for  her  own  personal  benefit.     There  can  be  no  reason,  therefore,  why  an 
infant  should  not  pledge  her  credit  to  a  solicitor  employed  to  see  that  the  arrange- 
ments for  a  settlement  (which  is  an  essential  part  of  the  contract  of  marriage)  are 
properl_v  carried  out.     It  is  difficult  to  conceive  a  contract  more  clearly  for  the  infant's 
benefit.     [Byles,  J.    Captain  Clayton,  no  doubt,  would  have  married  the  lady  without 
any  settlement.     Is  it  a  "necessary  '  for  a  lady  to  have  10,0001.  settled  upon  her?] 
Having  an  offer  of  a  settlement  of  10,0001.,  it  is  necessary  that  she  should  have  legal 
advice  as  to  the  mode  of  effecting   it.     [Williams,  J.     Xo  doubt  it  is   reasonably 
necessary  that  she  should  have  the  legal  assistance  of  some  one  in  whom  she  could 
confide,  to  look  to  her  interests  in  the  arrangement  of  the  terms  of  the  contract]     In 
ascertaining  what  are  "  necessaries,"  regard  [562]  must  always  be  had  to  the  position 
of  the  infant.     [Byles,  J.     And  the  occasion.]     "Necessaries,"  says  Vaughan,  J.,  in 
Brayshaw  v.  Eaton,  5  N.  C.  231,  234,  7  Scott,  180,  "is  a  word  of  relation:  what  is 
necessaiy  in  one  station   is  not  necessary  in  another."     [Williams,  J.,  referred  to 
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Bainsford  v.  Fcnvrkk,  Carter,  215,  where  the  question  was  whether  wedding-clothes 
were  necessaries  for  an  infant.]  The  infant  might  be  an  orphan,  without  friend  or 
relation.     What  would  be  her  position  then  1 

ITuddlcston,  Q.  C  (with  whom  was  Inderwick),  for  the  defendants.  To  entitle 
the  ]ilaintiti's  to  succeed  in  this  action,  they  must  establish  two  propositions,— first, 
that  the  infant  made  a  contract, — secondly,  that  it  was  a  contract  for  "necessaries." 
1.  The  first  is  a  question  of  fact :  and  here  the  court  are  to  draw  inferences  as  a  jury. 
There  are  thi'ee  parties, — the  father,  the  lady,  and  the  intended  husband,  'i'o  which 
of  these  did  the  plaintiiVs  give  credit?  Looking  to  the  facts  stated,  can  the  co\irt  for 
a  moment  doubt  that  the  plaintiffs  gave  credit  either  to  Colonel  Somer.set  or  to 
Captain  Clayton,  and  not  to  the  lady  1  Then,  see  whether  the  circumstances  do  not 
shew  a  contract  with  Colonel  Somerset?  The  plaintiffs  were  his  solicitors.  He  goes 
to  them  with  Captain  Clayton's  letter  in  his  hand,  gives  them  instructions  to  prepare 
the  settlement,  and  names  a  trustee,  with  whom  he  puts  the  plaintiff's  in  communica- 
tion. By  whom  did  the  plaintiff's  consider  they  were  instructed  when  they  wrote 
the  letter  of  the  14th  of  August,  1S62,  to  Captain  Clayton's  solicitor?  Could  they 
after  that  turn  I'ound  and  charge  Captain  Clayton  ?  [Willes,  J.  Is  it  not  very  much 
like  the  case  of  landlord  and  tenant?  The  landlord's  solicitor  prepares  the  lease,  and 
the  tenant  pays  for  it ;  or,  at  least,  the  landlorfl  pays  his  attorney,  [563]  and  sues 
the  tenant  for  money  paid  to  his  use.  The  liability  in  the  first  instance,  I  should 
think,  rests  between  Colonel  Somerset  and  the  lady.]  Colonel  Somerset  set  the 
plaintiffs  in  motion.  Probably,  if  Colonel  Somerset  had  paid  the  bill,  he  might  have 
been  entitled  to  recover  against  Captain  Clayton.  But,  as  between  thise  parties,  the 
credit  clearly  was  given  to  Colonel  Somerset.  [Keating,  J.  The  letter  of  the  14thr 
of  August,  it  must  be  observed,  was  written  by  a  person  who  was  fully  cognizant  of 
the  usage  of  the  profession.  Byles,  J.  The  letter  of  the  20th  bears  the  most  sti'ongly 
against  you  on  this  part  of  the  case.]  Those  letters  only  shew  that  the  plaintiffs 
considered  that  they  were  to  look  for  payment  either  to  Colonel  Somerset  or  to 
Captain  Clayton.  [IByles,  J.  Captain  Clayton  might  be  liable  in  two  ways,  personally 
upon  the  usage,  or  in  right  of  his  wife.]  In  no  case,  it  is  submitted,  could  the  lady 
be  liable.  Suppose  the  marriage  had  not  come  off',  could  there  be  a  doubt  that  the 
plaintiffs  would  have  had  a  good  claim  against  Colonel  Somerset?  Down  to  the  20th 
of  August,  there  is  no  suggestion  that  any  one  but  Colonel  Somerset  could  be  liable. 
Captain  Cla3'ton  had  at  that  time  employed  his  own  attorney,  Barnard.  There  being 
a  controversy  as  to  which  of  the  solicitors  should  draw  the  settlement,  the  matter  was 
referred  to  Mr.  Cookson,  a  gentleman  of  great  experience  That  gentleman  having 
decided  the  piuctice  to  be, — as  it  undoubtedly  is, — for  the  lady's  solicitor  to  prepare 
the  settlement,  and  for  the  gentleman  to  pay  for  it,  the  plaintiff's  did  the  work,  and 
sent  in  their  bill  to  Captain  Clayton  {ay.  Suppose  the  marriage  went  off',  and  the 
lady  (being  of  full  age)  was  sued,  would  there  be  any  evidence  to  go  to  the  jury  of  a 
retainer  by  her?  Down  to  the  time  of  bringing  this  [564]  action,  there  was  no 
suggestion  that  credit  had  been  given  to  her.  [Willes,  J.  The  parties  probably 
acted  upon  the  case  of  Grris^ell  v.  Rohinson,  3  N.  C.  10,  3  Scott,  329  (o)'^.  2.  Then,  as 
to  the  question  of  necessaries.  [Byles,  J.  That  presents  the  greatest  difficulty. ]  In 
Com.  Dig.  Enfant  (B.  .5),  it  is  laid  down  that  "necessaries  for  an  infant's  wife  are 
necessaries  for  him  ;  but  not  if  provided  in  order  to  the  marriage  :  Turner  v.  Trisln/, 
1  Stra.  168"  In  Wharton  v.  Mackenzie  and  Cripps  v.  Hills,  5  Q.  B.  606,  D.  &  M.  .545, 
npon  a  replication  to  a  plea  of  infancy,  that  the  goods  were  necessaries  suitable  to  the 
degree,  estate,  circumstances,  and  condition  of  the  defendant,  an  under-graduate  "f 
the  university,  it  was  held  that  his  rank  or  allowance  is  not  so  much  to  be  coii-sidered 
as  his  situation  in  statu  pupillarii  at  college,  with  most  things  necessary  for  his  suli- 

{ay  Gray  stated  that  this  bill  was  made  out  charging  the  husband  and  wife. 

(ay  There,  one  P.  orally  agreed  to  grant  the  defendant  a  lease  for  sixty  years : 
the  defendant  paid  part  of  the  consideration,  but  P.  died  before  the  contract  was 
carried  into  effect.  The  plaintiff's,  P.'s  executors,  then  granted  the  lease,  which 
recited  that  P.'s  agreement  had  been  treated  as  void  by  the  court  of  Chancery,  and 
that  the  lease  was  granted  pursuant  to  a  proposal  of  the  plaintiff's  thereinafter 
mentioned.  The  plaintiffs  having  paid  their  own  attorney  his  charges  for  drawing 
the  lease, — it  was  held  that  they  were  entitled  to  sue  the  defendant  for  money  paid, 
and  that  in  their  own  right. 
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iHtence  fouud  for  him.  And  in  Smith  v.  Gib.^on,  Peake's  Add.  Cas.  52,  it  was  held 
that  money  advanced  to  place  out  a  female  infant  apprentice  is  not  recoverable  (in  au 
aution  agaiu.st  her  and  her  husband,  she  having  subsequently  married),  on  a  promise 
by  her  to  re-pay  the  money,  as  not  being  for  necessaries.  It  is  difficult  to  see  how  a 
-ettlement  can  be  a  benefit  to  an  infant  unless  she  marries :  and  then  it  would  not  be 
a  benefit  which  enured  to  her  dum  sola.  [Willes,  J.  In  Chitty  on  Contracts,  7th 
filit.  140,  it  is  said  that  au  infant  [565]  may,  with  the  approbation  of  the  court  of 
Chancery,  make  a  marriage-settlement,  or  a  contract  for  a  marriage-settlement :  and 
in  a  note  it  is  added, — "It  seems  that  a  feme  infant,  before  the  18  iV;  19  Vict.  c.  -13, 
s.  1,  might  sometimes  be  bound  by  a  marriage  contract  properly  settling  her  property, 
and  fairly  entered  into  with  the  consent  of  her  friends  and  relations  ;"  citing  AinsJie 
V.  Medlycoti,  9  Ves.  13,  and  Mihier  v.  Lord  Harewood,  18  Ves.  259.]  On  neither 
i;iound,  it  is  submitted,  can  the  plaintififs  be  entitled  to  sue  Captain  Clayton. 

Gray,  in  reply.  There  was  abundant  evidence  of  a  request  by  Miss  Somerset  to 
the  plaintiff's  to  prepare  the  settlement,  and  that  they  looked  to  Captain  Clayton  as 
the  paymaster,  through  his  wife.  There  is  no  pretence  for  saying  that  the  lady 
would  not  have  been  liable  as  upon  a  contract  for  necessaries,  if  the  marriage  had 
never  taken  place. 

Willes,  J.  This  case  has  been  most  satisfactorily  argued ;  and,  as  it  involves 
jHiints  of  some  nicety,  we  will  take  time  to  consider  our  judgment. 

Cur.  adv.  vult. 

WlLLE-S,  J.,  now  delivered  the  judgment  of  the  court  («) : — 

This  case  was  well  argued  at  the  sittings  after  Trinity  Term,  by  Mr.  Gray  for  the 
phtintifts  and  Mr.  Huddleston  for  the  defendants,  before  my  Brothers  Byles  and 
Keating  and  myself,  when  we  took  time  to  consider. 

It  was  an  action  brought  liy  solicitors,  to  recover  the  costs  of  preparing  a  settle- 
ment upon  the  niariiage  of  [566]  the  defendants,  claimed  as  a  debt  payable  by  the 
defendant  Mrs.  Clayton,  her  husband  being  made  a  defendant  for  conformity  only. 

The  pleadings  raise  two  questions, — first,  whether  there  was  any  debt  incurred  by 
Mrs.  Clayton  in  respect  of  these  costs, — secondly,  whether,  if  it  was  incurred  by  her, 
iiifanev  is  a  bar.     The  plea  of  payment  was  properly  abandoned. 

These  are  the  only  questions  ;  and  they  affect  the  liability  of  the  wife  alone. 
No  question  as  to  who  is  liable,  if  she  be  not,  is  directly  in  issue. 

The  marriage  took  place  in  September,  1862.  At  that  time  Mrs.  Clayton  was 
aljout  eighteen  ;  and  up  to  that  time  she  had  from  her  childhood  lived  in  her  father's 
lunise  as  one  of  his  family,  and,  as  must  be  presumed  in  the  absence  of  any  statement 
to  the  contrary,  upon  the  same  terms  as  an  unmarried  daughter  without  property  of 
her  own  usually  lives  under  her  father's  roof,  that  is  to  say,  at  his  expense. 

The  settlement  was  altogether  of  personal  property  of  the  husband,  viz.  10,0001., 
and  1001.  a  year  for  pin-money.  It  must  be  taken  to  have  been  a  proper  settlement, 
and  such  as  was  beneficial  to  the  ladj'  as  well  as  the  gentleman  :  and  we  should  there- 
fore feel  little  difficulty  in  dealing  with  the  question  of  infancy,  assuming  that  of 
iL'tainer  to  be  decided  in  favour  of  the  plaintiffs. 

The  instructions  for  the  settlement  wei'e  given  to  the  plaintiffs  b}'  the  lady's 
father,  who  had  occasionally  previously  employed  them  as  his  solicitors.  At  the 
time,  he  handed  them  the  letter  of  the  intended  husband  proposing  the  settlement, 
and  referring  to  his  solicitor. 

A  correspondence  ensued  between  the  plaintiffs  and  the  solicitor  named  by  the 
husband,  in  which  each  claimed  the  right  to  prepare  the  settlement.  In  the  [567] 
end,  they  agreed  to  refer  the  matter  to  Mi-.  Cookson,  who  decided  that  beyond  all 
iloubt  the  practice  in  the  profession  is,  the  lady's  solicitor  should  draw  the  settle- 
ments, adding  that  the  gentleman  should  have  the  privilege  of  paying  for  them. 

Of  the  correctness  of  this  opinion,  as  to  settlements  of  personal  property,  such  as 
that  under  consideration,  no  doubt  was  or  properly  could  be  suggested.  Accordingly, 
the  husband's  solicitor  gave  way,  and  the  settlement  was  prepared  by  the  plaintiSs 
under  the  direction  of  the  trustee  named  by  the  father  on  behalf  of  the  lady  ;  and  it 
was  executed  by  both  the  defendants  previous  to  their  marriage. 

In  allowing  the  settlement  to  be  prepared  by  the  plaintifts,  the  husband's  solicitor 


(a)  Willes,  J.,  Byles,  J.,  and  Keating,  J., — Williams,  J.,  having  heard   only  a 
portion  of  the  argument. 
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acted,  it  is  true,  without  any  positive  or  express  authoritj'  from  his  client ;  but  he  did 
so  in  the  exercise  of  a  just  discretion,  and  acting  within  the  scope,  as  it  appears  to  us, 
of  his  retainer  to  act  for  the  intended  husband,  which  involved  an  authoiity  to  do 
what  was  right  and  usual  on  his  behalf  in  the  business. 

We  think  the  reference  by  Captain  Clayton  to  his  solicitor  cannot  properly  be 
construed  as  excluding  the  ordiiiaiy  u.sage.  Indeed,  his  employing  a  solicitor  of  his 
own  in  the  first  instance,  if  he  thought  the  settlement  was  to  be  prepared  by  that 
gentleman,  shews  that  he  knew  the  expense  was  in  some  shape  to  fall  upon  himself. 
He  might  naturally  employ  a  solicitor  to  see  that  the  settlement,  by  whomsoever  it 
was  prepared,  was  pioperly  expressed.  His  reference  to  " his  solicitor,  Mr.  Charles 
Barnard,"  in  his  letter  pi'oposing  the  settlement,  moreover,  was  of  itself  a  warrant 
for  the  lady's  fiiends  to  deal  with  Mr  Barnard  as  having  authority,  acting  on  his 
behalf,  to  do  and  consent  to  all  that  was  I'ight  and  usual  in  such  a  transaction  ;  and  no 
secret  instructions  could  affect  that  prima  facie  [568]  authority.  That  Captain 
Clayton  ought  to  pay  the  plaintiffs,  therefore,  we  entertain  no  doubt.  And  we 
further  consider  that  the  duty  to  do  so  is  not  merely  an  honorary  obligation  on  his 
part,  but  also  a  legal  liability  arising  out  of  the  ordinary  couise  of  business,  by  which 
in  such  a  case  the  solicitor  employed  on  the  part  of  the  lady  is  to  prepare  the  settle- 
ment, and  the  gentleman  is  to  pay  the  bill. 

In  order  to  determine  the  present  case,  it  will  be  necessary  to  consider  in  the  first 
place  the  origin  of  this  liability, — whether  as  upon  an  original  liability  of  the  husband 
to  the  solicitor,  who  is  to  be  considered  his  for  this  purpose,  or  only  as  a  liability  to 
reimburse  the  expenses  of  the  settlement  which  the  lady  or  her  father,  or  person 
standing  in  the  place  of  a  parent,  may  have  incurred. 

We  think  the  latter  to  be  the  correct  view.  The  employment  of  the  lady's  solicitor 
to  prepare  the  settlement  is  not  a  mere  compliment  or  matter  of  patronage  :  it  has 
also  the  substantial  object  of  satisfying  the  lady's  friends  that  all  proper  care  has  been 
exercised  on  her  behalf  by  some  person  in  whom  they  confide,  and  of  giving  a  remedy 
for  negligence  by  action  against  the  solicitor  He  does  not  the  less  act  as  the  solicitor 
of  the  lady  or  her  parent,  because  the  intended  husband  is  to  be  ultimately  liable, 
in  the  event  of  the  marriage  taking  place. 

The  proper  conclusion,  therefore,  is  that  the  retainer  is  to  be  considered  as  that 
of  the  lady  or  her  parent,  as  the  case  may  be,  but  that  usage  makes  the  husband  liable 
to  indemnif}''  whosoever  on  the  part  of  the  wife  has  propeily  incurred  expense  by 
retaining  the  solicitor  to  prepare  a  settlement  in  the  propriety  of  which  the  latter  has 
so  large  an  interest. 

This  precise  question  is,  as  might  be  expected,  bare  [569]  of  authority :  but  the 
ordinary  case  of  a  lease,  which  in  practice  is  prepared  by  the  landlord's  solicitor,  and 
paid  for  by  the  tenant,  furnishes  an  analogy.  In  such  a  case,  if  the  landlord  pays, 
upon  the  default  of  the  tenant,  the  former  may  upon  the  u.sage  maintain  an  action 
against  the  latter  for  the  money  paid  :  Gi'meU  v.  Ruhinson,  3  N.  C.  10,  3  Scott,  329. 

Such  was  the  nature  of  the  action  brought  by  Colonel  Somerset  in  this  case,  to 
which  there  was  no  answer,  if  the  retainer  was  by  him  on  his  own  account,  and  not 
as  agent  on  the  behalf  of  his  daughter. 

That  action  was  abandoned,  upon  the  notion  that  in  point  of  law  the  retainer  was 
by  Mrs  Clayton  before  her  marriage,  and  that  the  claim  therefore  should  be  made  in 
the  present  form. 

From  the  above  it  follows  that  either  the  defendant  was  liable  in  the  abandoned 
action,  or  that  the  defendants  are  liable  in  this.  It  further  follows  that  the  liability 
turns  upon  the  question  whether  the  work  was  done  upon  the  retainer  of  Colonel 
Somerset  as  acting  for  himself  or  as  agent  for  and  on  behalf  of  his  daughter.  In  the 
former  case,  judgment  for  the  defendants  upon  the  gi'ound  that  Mrs.  Clayton  is  not 
liable,  though  Captain  Clayton  is.  In  the  lattei',  judgment  for  the  plaintiffs,  upon 
the  ground  that  Mis.  Clayton  is  liable. 

The  question  upon  which  the  decision  of  the  case  thus  tiu'ns  is  one  of  fact,  which 
a  jury,  upon  ascertaining  that  Captain  Clayton  was  at  all  events  ultimately  liable, 
would  probably  make  short  work  of.  The  parties,  however,  have  substituted  the 
court  for  the  jury  ;  and  we  are  bound  to  give  a  verdict  upon  that  question  of  fact,  in 
accordance,  so  far  as  the  form  of  the  question  allows,  with  the  merits  of  the  case,  and 
such  as,  if  given  by  a  jury,  we  should  not  have  felt  dissatisfied  with  or  set  aside  as 
being  contrary  to  the  weight  of  evidence. 
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[570]  Now,  the  evidence  to  make  out  that  Colonel  Somerset  was  the  proper  and 

jiily  client  of  the  plaintiffs,  was,  his  instructing  them  in  person  in  the  first  instance, 

ind  naming  the  trustee,  taken  in  connection  with  the  fact  that  the  young  lady  was  a 

minor  and  a  member  of  her  father's  family,  living  as  to  all  ordinary  wants  at  his 

I  expense. 

The  evidence  to  prove  Mrs.  Clayton  liable,  on  the  other  hand,  was  that  the 
instructions  were  given  by  her  father  and  by  the  trastee  on  her  behalf  that,  knowing, 
as  she  must  have  done,  that  a  settlement  was  being  prepared,  she  authorized  and 
ratified  those  instructions  by  signing  the  settlement  when  prepared,  and  that  after  all 
she  was  the  person  most  and  principally  interested. 

The  expense  thus  incurred  was  not  part  of  the  ordinary  continuous  outgoings  for 
clothing,  food,  and  such  like,  for  which  the  paterfamilias  would  have  the  bills  sent 
in  to  him  as  a  mattei'  of  coui-se.  It  was  an  occasion  of  a  single  and,  though  not  e.^ctra- 
ordinary  exceptional  character,  in  which  it  was  not  unreasonable  or  improbable  that 
the  person  to  be  chiefly  benefited  should  incur  a  liability  which  the  fact  of  the  marriage 
would  transfer  to  the  shoulders  of  the  person  who  ultimately  ought  to  bear  it. 

In  these  circumstances,  we  think  it  may  justly  be  concluded  that  there  was  a 
retainer  by  Mrs.  Clayton  as  a  principal,  through  her  father,  who  acted  on  her  behalf 
as  her  agent,  and  disclosed  his  principal  at  the  time. 

Upon  the  remaining  question,  that  of  infancy,  we  have  already  stated  our  opinion. 
The  principal  contract  of  marriage  was  one  which  it  was  competent  for  an  infant  to 
enter  upon.  She  had  no  property  to  settle,  and  would  have  had  no  certain  provision 
without  the  settlement,  and  the  preparation  of  the  settlement  [571]  was  therefore 
Ijeneficial,  as  securing  to  her,  at  her  election,  a  proper  provision,  which  may  justly  be 
considered  a  necessary  suitable  to  her  estate  and  condition. 

It  would  be  a  perversion  of  the  law  for  the  protection  of  infants,  to  hold  that 
under  these  circumstances  an  infant  could  not  contract  for  the  preparation  of  such  a 
settlement. 

Whether  the  provisions  in  the  settlement  may  be  said  absolutely  to  bind  her,  it 
is  unnecessary  to  consider ;  because,  so  far  as  all  other  parties  are  concerned,  she  is 
thereby  secured  against  want. 

Foi'  these  reasons,  our  judgment  is  for  the  plaintiflfs. 

Judgment  for  the  plaintiffs. 

Walker,  Clerk,  v.  Brogden.     Nov.  10th,  1864. 

It  is  no  ground  for  changing  the  venue  in  an  action  for  a  libel  contained  in  a  local 
newspaper,  that  the  defendant,  the  proprietor,  possesses  much  influence  in  the 
county  in  which  the  venue  is  laid,  and  has  since  the  commencement  of  the  action 
evinced  a  disposition  to  exercise  it  to  the  plaintift"s  prejudice. — But  the  court 
intimated  that  they  would  intei'fere  if  the  defendant  should  before  the  trial  publish 
anything  in  relation  to  the  matter  of  the  action  reflecting  upon  the  plaintiff. 

This  was  an  action  of  libel.  The  declaration  stated  that  the  defendant  falsely 
and  maliciously  printed  and  published  of  the  plaintiff,  and  of  him  as  vicai'  of  Bradney 
(which  he  then  was),  in  a  public  newspaper  called  the  Lincoln  Gazelle,  the  words 
following,  that  is  to  say,  "  Bradney.  To  the  Editor.  On  Sunday  morning  last, 
accompanied  by  a  few  friends  who  were  visiting  us,  I  attended  our  parish  church. 
When  I  entered,  there  were  only  some  eight  or  ten  persons  present ;  and,  after  having 
got  comfortably  seated,  I  saw  our  worthy  Divine  (meaning  the  plaintiff)  escorting  the 
school-mistress  of  Southrey  up  the  aisle.  After  passing  some  twenty  empty  pews, 
his  Reverence  [572]  (meaning  the  plaintiff)  halted  at  the  one  he  had  appropriated  to 
my  use  in  consequence  of  some  dispute  which  had  occurred  twelve  months  ago.  I 
immediately  rose,  and  requested  him  to  shew  the  lady  into  another  pew  ;  explaining 
to  him  that  there  were  plenty  of  empty  pews,  and  that,  had  we  another  introduced  into 
our  pew,  we  should  be  inconveniently  full.  'Shure,'says  he  (meaning  the  plaintiff'), 
'get  in  now  ;  ye'll  get  in  here  : '  at  the  same  time  giving  me  a  slight  push.  I  remon- 
strated with  him  (meaning  the  plaintifiT)  ;  telling  him  not  to  assault  me  in  the  church. 
'Shure,'  says  he  (meaning  the  plaintiff),  'I'll  assault  ye  immediately.'  I,  not  wishing 
for  any  disturbance  with  the  gentleman  (meaning  the  plaintiflP;  retired  :  but,  before  I 
had  got  three  yards  from  the  pew,  he  (meaning  the  plaintiff)  had  laid  his  hands  upon  one 
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young  lady,  and  pushed  her  completely  out  of  one  particular  corner,  although  there 
was  ample  room  where  I  had  been  sitting,  after  I  had  left  the  pew.  So  thoront;hly 
disgusted  was  I  with  his  (meaning  the  plaiiitifl"s)  ungentlemaiily  and  ridiculous  conduct, 
that  I  left  the  church,  as  also  did  my  friends  Surely  there  is  some  law  to  prevent 
such  conduct  to  a  churchwarden,  or  I  shall  use  my  best  endeavours  to  obtain  a 
sufHcient  sura  of  money  to  present  him  with  something  if  he  will  resign,  or  at  any  rate 
make  a  tour  and  endeavour  to  find  another  specimen  of  humanity  like  unto  himself, 
as  it  is  a  pity  two  places  should  be  troubled  with  such  a  man.  ]jet  him  (meaning  the 
plaintiff)  remain  until  we  send  for  him  again.  John  R.  Maltby."  "To  the  Editor. 
Our  Vicir  (meaning  the  plaintiff)  has  committed  a  slight  mistake,  in  turning  the 
churchwarden  out  of  his  own  pew  last  Sunday  morning.  I  may  be  wrong :  Ijut  I 
think  he  (meaning  the  plaintiff)  did.  I  can  hardl}'  reconcile  his  practice  with  his 
profession.  He  (meaning  the  plaintiff')  pro-[573]-fesses  to  be  a  follower  of  the  Great 
Apostle's  example,  and  a  successor  of  His  apostles  in  a  direct  line :  but  I  think  there  must 
have  been  a  link  broken  in  the  chain  which  connects  our  Divine  (meaning  the  plaintiff) 
with  our  Apostle.  He  (meaning  the  plaintifl')  pi'ofesses  to  be  moved  by  the  Holy 
Gho.st  to  preach  the  gospel ;  and  there  can  be  no  doubt  that  he  (meaning  the  plaintiff) 
was  moved  by  the  siririt  when  he  came  to  the  churchwarden,  and  turned  him  out  of 
his  place  in  a  towering  passion.  Strange  preparation  for  that  solemn  service  !  Is 
not  the  inconsistent  conduct  of  the  professed  followers  of  Christ  enough  to  make 
infidels  of  us  all !  The  Church  in  all  ages  has  suHered  most  from  her  professed  friends. 
What  is  the  use  of  a  Bishop,  if  he  cannot  stop  the  vagaries  of  a  Divine  1  Churchman." 
Claim  5001. 

Simon,  Serjt.,  for  the  plaintiff,  moved  for  a  rule  nisi  to  change  the  venue  from 
Lincolnshire  to  Loudon.  A  similar  application  had  been  made,  but  without  success, 
to  Keating,  J.,  at  Chambers.  No  affidavit  was  used  on  that  occasion.  The  learned 
Serjeant  now  produced  an  affidavit  of  the  plaintiff,  in  which  he  deposed  as  follows  : — ■ 
1.  I  am  a  elerg^'man  of  the  Church  of  England,  and  for  the  last  twelve  years  have 
been  vicar  of  Bradney,  in  the  county  of  Lincoln.  2.  The  defendant  in  this  action  is 
the  registered  jirinter  and  publisher,  and  is,  I  believe,  the  editoi',  of  a  newspaper 
called  the  Lincoln  Gazette.  3.  This  action  is  brought  by  me  against  the  defendant,  for 
a  libel  published  by  him  concerning  me  in  the  said  newspaper  of  the  2.5th  of  June  last, 
and  which  said  libel  was  and  is  contained  in  two  letters  which  appeared  in  the  said 
paper  on  the  said  25th  of  June  last,  and  are  the  lettei's  set  out  in  the  declaration.  4.  Both 
such  libels  being  not  only  entirely  false,  but  malicious,  my  attorneys,  by  my  [574] 
direction,  wrote  to  the  defendant,  and  requested  him  to  apologize  for  such  libels,  and 
to  state  who  was  the  author  of  the  libel  signed  "  Churchman."  5.  The  defendant, 
instead  of  complying  with  such  request,  did,  as  I  verily  believe,  immediately  on  receipt 
of  such  letter,  go  over  to  Bradney,  and  induce  the  said  J.  R.  Maltby  to  take  out  a 
.summons  against  me  for  the  alleged  as.sault  mentioned  and  referred  to  in  the  said 
letters.  One  of  the  reasons  for  such  belief  is,  that  such  assault  wa.s  alleged  to  have 
been  committed  ten  days  before  the  defendant  received  such  letter  from  my  attorneys, 
yet  no  summons  was  taken  out  by  the  said  J.  E.  Maltby  until  after  the  defendant 
had  received  such  letter :  and  the  other  of  such  reasons  is,  that  the  said  J.  E.  Maltby 
stated  on  oath  before  the  magistrates  who  heard  the  said  summons,  that  one  of  his 
motives  for  taking  out  such  summons  was  with  a  view  to  assisting  the  defence  of  this 
action,  which  it  was  expected  would  be  commenced,  or  words  to  that  effect.  6.  The 
defendant  after,  as  I  so  lielieve,  having  induced  the  said  J.  E.  Maltby  to  take  such 
proceedings,  wrote  to  my  attorneys,  in  answer  to  their  said  letter,  that  he  understood 
that  he  (Maltby)  had  taken  such  proceedings,  and  that  he  the  defendant  should  abide 
the  result  thereof ;  but  he  wholly  refused  or  neglected  to  .state  who  was  the  author 
of  the  letter  purporting  to  Vie  signed  by  a  churchman,  in  which  drunkenness  was 
imputed  to  me  in  the  chuix-h  of  which  I  am  the  vicar :  whereupon  this  action  was 
brought  on  the  ISth  of  July;  and  the  declaration  was  delivered  on  the  10th  of 
August  last.  7.  The  said  summons  was  heard  before  the  magistrates  at  the 
Wragley  petty  sessions  on  the  1st  of  September  last,  when  the  said  J.  E.  Maltby 
and  two  witnesses  called  on  his  behalf  were  examined :  but,  being  incompetent 
myself  to  give  evidence,  I  was  not  then  in  a  condition  satisfactorily  to  rebut  the  evi- 
[575]-dence  of  the  said  J.  E.  Maltby  and  his  witnesses  by  the  testimony  of  the  wit- 
nesses whom  I  called  :  whereupon,  the  magistrates  considering  that  the  weight  of 
evidence  was  on  the  side  of  the  complainant,  I  was  convicted,  and  fined  51.     8.  It  was 
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iiy  intention  and  wish  to  appeal  against  the  said  conviction  ;  but,  upon  consiilling 
vith  my  attorneys,  and  after  taking  counsel's  opinion  on  the  matter,  was  advised  that 
1  had  no  appeal  against  the  said  conviction.  9.  I  distinctly  and  positively  say  that 
L  never  assaulted  the  said  J.  R.  Maltby,  and  that  I  was  not  and  am  not  guilty  of  the 
■onduct  imputed  to  me  in  the  said  letters,  and  that  the  said  libel  is  in  every  part  of  it 
.vholly  and  utterly  false.  10.  A  report  of  such  hearing  before  the  magistrates  has 
Joeen  published  in  the  Lincoln  <  'hrouick,  and  various  garbled  and  unfair  repoi'ts  have  also 
been  published  by  the  defendant  in  his  paper  called  the  Lincoln  (iazelte,  which  is  stated 
by  him  to  be  circulated  extensively  and  generally  throughout  the  county  of  Lincoln. 
11.  I  verily  believe  that  the  defendant,  in  publishing  the  said  libel,  has  been  actuated 
solely  by  malice  and  by  the  desire  and  intention  to  injure  and  if  possible  to  effect  the 
ruin  of  my  character ;  and  my  reasons  for  such  belief,  among  others,  are  that,  in 
reference  to  an  application  lately'  made  by  my  attorneys  to  Byles,  J.,  on  a  summons 
for  leave  to  amend  the  declaration  in  this  action  by  altering  the  venue  from  Ijincoln 
to  London,  the  defendant  has  caused  to  be  printed  and  puljlished  in  his  paper  of  the 
'29th  of  October  last  a  paragraph  as  follows, — "Bradney.  'I'he  Rev.  William  Walker 
again.  This  dear  lover  of  litigation  has  been  at  his  old  work  during  the  past  week. 
Most  people  are  aware  tb.it  the  Reverend  gentleman  has  commenced  an  action  against 
the  proprietor  of  the  Lincoln  Gazel/e,  for  publishing  a  letter  from  Mr'.  Maltby,  one  of 
the  churchwardens  of  the  [576]  parish,  affirming  th.at  he  had  been  assaulted  by  the 
pious  Divine  in  his  own  pew  on  a  Sunday.  Notwithstanding  that  Mr.  Walker  was 
convicted  by  the  magistrates  and  fined  51.  for  this  very  otlence,  he  the  other  day 
endeavoured  to  prevail  upon  the  court  to  allow  the  action  to  be  tried  in  London.  This 
motion  was  opposed  by  Mr.  Tweed's  agent ;  and  the  Reverend  gentleman  was  defeated. 
Mr.  Walker  must  therefore  appear  before  those  who  are  likely  to  know  him  best :  and, 
if  he  is  afraid  of  the  verdict  of  a  Lincolnshire  jury,  we  think  his  case  must  be  a  weak 
one."  12.  The  said  libel  has  been  not  only  injurious  to  my  personal  character,  but  has 
seriously  affected  my  influence,  and  has  been  and  is  highly  detrimental  to  my  ministra- 
tions as  a  clergyman  ;  and,  the  said  conviction  being  considered  as  a  confirmation  of 
the  imputations  contained  in  the  said  libel,  great  prejudice  has  been  excited,  and 
I  believe  exists  in  consequence  against  me  throughout  the  county,  as  well  as  in  the 
city  of  Lincoln,  and  in  the  said  parish  and  neighbourhood.  13.  Independently  of  the 
circumstances  mentioned  in  the  last  paragraph,  the  defendant,  by  means  of  his 
'niM  said  paper,  which  is  extensively  circulated  as  aforesaid,  has  excited  and  greatly 
increased,  and,  from  the  spirit  which  he  has  displayed,  will,  as  I  believe,  continue  to 
excite  and  increase  the  prejudice  now  existing  against  me,  as  in  the  last  paragraph 
mentioned.  14.  For  the  reasons  and  circumstances  stated  in  this  affidavit,  it  is  of  the 
utmost  importance  that  I  should  have  the  earliest  opportunity  of  vindicating  my 
character,  appearing  myself  as  a  witness,  and  shewing  before  a  jury  that  the  said  libel 
is  wholly  false  and  malicious,  and  that  the  evidence  upon  which  I  was  convicted  before 
the  magistrates  produced  on  the  trial  of  this  action  was  and  is  wholly  unworthy  of 
credit ;  for  which  puipose  I  am  desirous  of  having  the  cause  tiied  in  [577]  West- 
minster or  London  at  the  sittings  after  this  present  Michaelmas  Term  ;  and,  unless 
the  venue  be  changed  fiom  Lincoln  to  l,ondon,  it  cannot  be  tried  until  the  next  Spring 
Assizes ;  and,  for  the  reasons  alreadx  stated,  I  verily  believe  that  it  could  not  be  so 
fairly  and  independently  tried  at  Lincoln  as  it  would  be  in  London. 

The  learned  Serjeant  submitted  that  it  was  obvious  that  the  plaintitT's  chance  of 
having  an  impartial  trial  in  the  county  of  Lincoln  was  much  impaired  by  the  local 
influence  which  the  proprietor  of  the  Lincoln  Gaz'tk  must  necessarily  possess,  and 
which  he  seemed  disposed  to  exercise  so  unscrupulously 

Erle,  C.  J.  We  are  of  opinion  that  there  should  be  no  rule.  At  the  same  time, 
we  are  well  aware  of  the  power  of  the  local  press,  and  that  it  may  be  exercised  so  as 
unduly  to  influence  the  jury  on  a  trial  of  this  sort.  We  therefore  think  it  right  to 
add  to  our  refusal  of  the  lule  an  intimation  that,  if  there  should  appear  in  the  paper 
in  question,  at  any  time  before  the  trial,  any  publication  of  a  disrespectful  character 
in  relation  to  the  matters  involved  in  this  action,  the  venue  shall  be  immediately 
changed  either  by  the  court  or  by  a  judge  at  Chambers. 
Rule  refused. 
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[578]     LiNDLEY  v.  Lacey.     Nov.  3rd,  1864. 

[S.  C.  34  L.  J.  C.  P.  7  ;  11  L.  T.  273  ;  10  Jur.  N.  S.  1 103 ;  13  W.  R.  80.] 

Upon  a  negotiation  between  the  plaintiff'  and  the  defendant  for  the  sale  of  the  fixtures, 
furniture,  and  goodwill  of  a  business  (the  agreement  for  which  was  afterwards 
reduced  into  writing),  a  distinct  and  separate  promise  was  made  by  the  defendant, 
in  consideration  of  the  plaintiff's  signing  the  agreement,  that  he  the  defendant  would 
settle  an  action  then  pending  against  the  plaintiff' at  the  suit  of  one  C.  : — Held,  that 
evidence  of  this  prior  oral  agreement  was  admissible,  notwithstanding  the  written 
agreement  contained  an  authorization  to  the  defendant  to  settle  C's  action  out  of 
the  purchase-money. 

The  defendant,  who  had  formerly  occupied  a  coffee-house.  No.  3  Agar  Street, 
Strand,  underlet  the  premises  to  the  plaintiff,  and  sold  him  the  furniture,  fittings,  and 
utensils  therein.  The  plaintiff,  having  exhausted  all  his  capital  in  the  purchase  of  the 
business,  and  becoming  embarrassed,  and  being  sued  by  one  Chase,  to  whom  he  had 
given  an  acceptance  for  2.51.,  upon  which  he  was  being  sued  by  Chase,  applied  to  the 
defendant  for  assistance.  The  defendant  thereupon  promised  that,  if  the  plaintiff 
would  abstain  from  calling  his  creditors  together  (as  he  contemplated  doing),  and 
would  induce  the  landlord  of  the  premises  to  forbear  to  press  for  payment  of  the  rent 
then  due  (and  for  which  the  defendant  remained  liable),  he,  the  defendant  would  settle 
Chase's  action.  Some  further  negotiation  took  place  between  the  parties,  and  ulti- 
mately the  defendant  proposed  to  re-purchase  the  furniture,  fittings,  &c.,  and  retake 
the  premises.  This  negotiation  resulted  in  the  following  agreement  being  drawn  up 
and  signed  by  the  plaintift'and  defendant: — 

"  It  is  agreed  by  and  between  the  parties  hereto  that  Lindley  shall  sell  and  Lacey 
shall  purchase  of  Lindley,  all  the  furnitui-e,  fittings,  fixtures,  and  utensils  and  other 
things  now  on  the  premises  No.  3  Agar  Street  aforesaid,  for  the  sum  of  1451.,  to  be 
paid  for  on  Lacey  finding  a  customer  and  being  paid  for  the  pi'operty,  or  on  his 
receiving  the  amount  of  life-policy,  whichever  event  first  happens;  the  said  goods  not 
to  be  considered  as  Lacey 's  property  until  the  said  sum  of  14.51.  be  paid  to  Lindley, 
but  remain  vested  in  Lindley  until  such  sum  of  1451.  be  paid,  and  be  merely  in  [579] 
Lacey 's  care  on  Lindley's  behalf  until  paid  for  as  aforesaid.  In  the  meantime,  Lindley 
authorizes  Lacey  to  settle  the  action  Clmse  v.  Lindley,  and  also  to  pa}'  the  rent  now 
due  to  Mr.  Phythian,  such  payments  to  be  on  account  of  the  1451.  and  form  part  of 
the  same  :  but  the  whole  of  the  goods  to  continue  absolutely  the  property  of  Lindley 
until  the  sum  of  1451.  be  satisfied.  Lacey  hereby  releases  Lindley  from  the  tenancy 
of  the  premises  from  this  day,  and  Lindley  gives  up  to  Lacey  possession  thereof.  And 
it  is  declared  by  Lindley  that  he  has  full  power  and  right  to  dispose  of  the  goods  to 
Lacey  as  aforesaid,  that  he  has  no  judgment  or  incumbrance  thereon  which  may  vitiate 
the  sale  to  Lacey  ;  so  that,  on  the  amount  of  1451.  being  satisfied,  the  goods  shall  then 
be  the  property  of  Lacey  absolutely." 

Before  this  memorandum  was  signed,  the  plaintiff  said  to  the  defendant,  "Am  I 
to  understand  that  Chase's  bill  is  to  be  settled?  because  that  is  the  ground-work  of 
the  whole."  To  this  the  defendant  replied,  "Yes:  I  will  see  it  settled  :"  and  there- 
upon the  plaintiff  signed  the  agreement ;  and,  in  pursuance  thereof  the  defendant 
took  po.s.session  of  the  premises,  but,  failing  to  settle  Chase's  action,  the  goods  were 
seized  under  a  fi.  fa.  and  sold.  For  the  breach  of  this  oral  agreement,  amongst  things, 
this  action  was  biought. 

On  the  part  of  the  defendant,  it  was  objected  at  the  trial,  which  took  place  before 
Erie,  C.  J.,  at  the  sittings  at  Westminster  after  last  Easter  Tei'm,  that  the  written 
memorandum  did  not  contain  any  undertaking  by  the  defendant  to  settle  Chase's 
bill ;  and  that  evidence  of  a  pievious  parol  agreement  could  not  be  received,  the  bargain 
between  the  parties  having  been  reduced  into  writing. 

For  the  plaintiff'  it  was  insisted  that  it  was  com-[580]-petent  to  him  to  shew  that 
there  was  a  prior  oral  agreement  with  regard  to  the  settlement  of  Chase's  action,  which 
was  collateral  to  and  independent  of  the  subsequent  written  agreement. 

To  this  proposition  his  Lordship  assented  ;  and  he  left  it  to  the  jury  to  say  whether 
or  not  there  had  been  such  an  oral  agreement  as  that  relied  on  by  the  plaintiff.  The 
jury  found  in  the  affirmative. 
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A  verdict  was  thereupon  entered  for  the  plaintiff,  damages  1041.,  and  leave  was 
resei'ved  to  the  defendant  to  move  to  enter  a  verdict  for  hira,  if  the  court  should  be 
of  opinion  that  evidence  of  the  prior  oral  agreement  was  not  admissible,  or  to  reduce 
the  damage.^. 

Joyce,  in  Trinity  Term  last,  obtained  a  rule  calling  upon  the  plaintiff  to  shew 
cause  why  a  verdict  should  not  be  entered  for  the  defendant ;  or  why  the  verdict 
should  not  be  reduced  to  'JGl.  on  the  money  counts,  subject  to  a  set-off,  on  the  grounds, 
amongst  others,  that  there  was  no  evidence  to  support  any  part  of  the  plaintiff's  claim 
under  any  count  of  the  declaration, — that  evidence  of  any  oral  bargain  was  not 
admissible,  as  the  contract  was  subsequently  reduced  into  writing, — that,  if  there  was 
any  agreement  other  than  that  reduced  into  writing,  it  was  an  agreement  required  by 
law  to  be  in  writing, — and  that  there  was  no  sale  other  than  that  under  the  written 
contract. 

Hayes,  Serjt.,  and  Grantham,  now  shewed  cause.  The  question  is  whether  there 
was  a  distinct  and  collateral  verbal  promise  by  the  defendant  to  settle  the  action  on 
Chase's  bill ;  for,  if  there  was,  the  plaintiff  was  not  precluded  by  the  subsequent 
written  agreement  from  suing  upon  it.  The  argument  that  the  written  agreement 
overrides  the  oral  one,  is  founded  [581]  upon  the  assumption  that  the  parties  intended 
the  former  to  express  the  whole  bargain  between  them.  The  rule  of  law  is  clear 
that  a  collateral  oral  agreement,  whether  prior  to  or  contemporaneous  with  the  written 
agreement,  is  not  excluded,  provided  the  two  may  consistently  stand  togethei'.  The 
rule  is  thus  stated  in  Koscoe's  Nisi  Prius,  10th  edit.  16, — "There  are  cases  in  which 
a  parol  agreement  may  exist  between  the  parties  to  a  written  agreement  on  a  matter 
collatei'al  and  superadded  to  it,  so  that  l.^oth  may  well  subsist  together.  In  such 
cases  parol  evidence  of  the  collateral  matter  is  admissible ;  for  the  orgiual  contract 
is  unaffected  by  it.  Thus,  where  the  parties  to  an  indenture  of  charterparty  after- 
wards agreed  by  parol  for  the  use  of  the  ship  at  a  period  before  the  charterparty 
attached,  parol  evidence  of  this  was  held  admissible  in  an  action  on  this  latter  agree- 
ment,"—citing  IFhite  V.  Fai-kin,  12  East,  .578.  In  Pym  v.  CamjAiM,  6  Ellis  &  B.  370, 
in  an  action  on  an  agreement  for  sale,  the  plaintifi'at  the  trial  produced  an  agreement 
signed  by  the  defendant.  The  latter  thereupon  gave  evidence  that  the  plaintiff  and 
defendant,  having  negotiated  as  to  the  purchase,  agreed  on  the  terms,  and  it  was 
arranged  that  they  and  one  A.  should  meet,  and  that,  if  A.  approved  of  the  property, 
they  would  make  a  bargain  on  those  terms;  that  at  the  proposed  meeting  the  plaintiff 
did  not  attend  until  A.  had  gone  ;  that  it  was  then  arranged  that  the  plaintiff  and 
defendant  should  draw  up  and  sign  a  memorandum  of  an  agreement  of  sale,  but  that 
it  should  not  be  a  bargain  until  A.,  on  being  consulted,  approved  ;  and  that  A.  did 
not  approve.  The  judge,  upon  this  evidence,  directed  the  jury  to  find  for'  the  defen- 
dant, if  satisfied  that  it  was  arranged  that  the  writing  should  be  no  agreement  until 
A.  approved  :  and  it  was  held  a  right  direction.  So,  in  Davia  v,  [582]  -/ones,  17  C.  B. 
625,  it  was  held  that  parol  evidence  was  admissible  to  shew  that  a  written  contract, 
which  had  no  date,  was  not  intended  to  operate  from  its  delivery,  but  from  a  future 
uncertain  period.  "A  written  instrument,"  .said  Jervis,  C.  J.,  "does  not  necessarily 
operate  from  deliver}^  :  it  is  com])etent  to  a  party  to  i-hevv  that  it  was  delivered  as  an 
escrow,  and  that,  though  it  appears  upon  the  face  of  it  to  be  presently  operati\'e,  it 
was  in  reality  not  intended  to  operate  until  the  happening  of  a  given  event.  That 
was  expressly  decided  in  Mumiij  v.  The,  Earl  of  Stair,  2  B.  &  G.  82,  3  D.  &  E.  278. 
It  was  perfectly  competent  to  the  plaintiff, — the  agreement  being  silent  on  the 
subject, — to  shew  by  parol  testimony  that  it  was  not  intended  to  take  effect  until 
the  happening  of  .something  else."     To  the  same  effect  is  Harris  v.  Ekkett,  4  Hurlst. 

6  N.  1.  Thei'c,  a  trader-,  being  indebted  to  various  persons,  procured  from  A.  an 
advance  of  2001,  for  which  he  verbally  agreed  to  give  a  bill  of  sale  of  all  his 
property,  if  called  upon  to  do  .so.  On  receiving  the  advance,  he  gave  to  A.  a 
promissory  note  for  2001.,  a  memorandum  of  agreement  to  assign  some  property 
expectant  on  the  death  of  his  wife's  father,  together  with  a  policy  of  insurance,  and 
also  another  memorandum  of  agreement  to  pay  101.  yearly  as  bonus.  At  a  later 
period,  on  being  requested,  he  executed  a  bill  of  sale  of  all  his  property  to  A. :  and 
it  was  held  that  evidence  of  the  original  verbal  agreement  was  admissible,  inasmuch 
as  the  subsequent  written  agreement  did  not  contain  and  was  not  intended  to 
contain  the   whole  agreement  between  the  parties      Again,   in  G-reen   v.  Saddiugton, 

7  Ellis  &  B.  503,  the  plaintiff  and  defendant  agreed  by  word  of  mouth   that  the 
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nbiiiiliti'  sliuukl  pay  o71.  tor  the  interest  of  the  defendant  in  premises  occupied  by 
him  as  a  slaughter-house,  and  for  the  fixtures;  the  defendant  to  return  101.  if  the 
[583]  plaintiff'  were  refused  a  licence  to  use  the  premises  as  a  slaughter-house.  The 
])rennses  and  fixtures  were  transferred  to  the  plaintiff,  and  the  defendant  received  the 
;371.  The  action  was  afterwards  brought  to  recover  101.  on  an  allegation  that  the 
licence  to  use  the  premises  as  a  slaughter-house  had  been  refused  to  the  plaintiff".  A 
nonsuit  was  directed,  on  the  ground  that  the  contract  was  for  an  interest  in  land,  and 
was  void  under  the  -fth  sectio^n  of  the  Statute  of  Frauds.  Upon  a  rule  to  set  aside 
the  nonsuit,  it  was  held  by  Wightman,  J.,  and  Erie,  J.  (Crompton,  J.,  not  concurring), 
that,  the  contract  being  executed  as  far  as  regarded  the  land,  and  the  promise  sued 
on  relating  wholly  to  money,  the  plaintiff"  might  reco\ei-,  though  the  contract  was  not 
in  wi-iting.  [Keating,  J.  The  principle  you  are  contending  for  was  recognized  in  a 
still  more  recent  case  in  this  convt,  — J  Fall  v<  v.  LitfeJl,  1 1  C.  B.  (X.  S.)  .369.  There, 
the  plaintiff"  declared  upon  an  agreement  by  the  defendants  to  transfer  to  him  a  farm 
which  he  (the  defendant)  held  under  Lord  Sydney,  "  upon  the  terms  and  conditions 
of  the  agreement  under  which  the  same  was  held  by  the  defendant  under  Lord 
Sydney."  The  defendant  pleaded  that  the  agreement  declared  on  was  made  subject 
to  the  condition  that  it  should  be  null  and  void  if  Lord  Sydney  should  not  within  a 
reasonable  time  after  the  making  of  the  agreement  consent  and  agree  to  the  transfer 
of  the  farm  to  the  defendant  :  and  it  was  held  that  it  was  competent  to  the  defendant 
to  prove  by  extraneous  evidence  this  contemporaneous  oral  agreement,— such  oral 
agreement  operating  as  a  suspension  of  the  written  agreement,  and  not  in  defeazance 
of  it.  Li  giving  judgment,  Erie,  C.  J.,  said  ;  "  In  I't/m  v.  CumpbeU,  6  Ellis.  &  B.  370, 
and  DavU  v.  Jones,  17  C.  B.  62-5,  it  was  decided  that  an  oral  agreement  to  the  same 
eft'ect  as  that  relied  on  by  the  defendant  might  be  admitted,  [584]  without  infringing 
the  rule  that  a  contemporaneous  oral  agreement  is  not  admissible  to  vary  or  contradict 
a  written  agreement.  It  is  in  analogy  with  the  delivery  of  a  deed  as  an  escrow  ;  it 
neither  varies  nor  contradicts  the  writing,  but  suspends  the  commencement  of  the 
oliligation."  Byles,  J.  All  these  cases  proceed  upon  the  principle  that  extraneous 
evidence  is  always  admissible  to  apply  the  agreement.]  Procuring  the  landlord's  for- 
bearance here  was  ample  consideration  for  the  defendant's  promise  to  meet 
Chase's  bill. 

Joyce  (with  whom  was  Hawkins,  Q.  C),  in  support  of  the  rule.  This  was  a 
bargain  for  the  sale  of  goods  above  the  value  of  101.  ;  it  was  a  contract  concerning  an 
interest  in  land  ;  and  it  was  an  engagement  to  pay  the  debt  of  another ;  there  were 
three  reasons,  therefore,  why  it  should  be  in  writing.  The  whole  was  clearly  one 
agreement.  The  circumstance  of  Lindley  having  been  sued  by  Chase  was  the  whole 
foundation  and  motive  for  the  negotiation.  [Byles,  J.  The  jury  have  found  that 
there  was  such  a  collateral  agreement  as  suggested.  The  only  question  for  us  is, 
whether  there  can  be  such  an  agreement  in  point  of  law.]  The  supposed  oral  agree- 
ment was  only  a  part  of  the  agreement  between  the  parties,  which  by  law  must  Ije  in 
writing.  It  was  plainly  contemplated  that  the  payment  of  Chase's  bill  was  to  be 
taken  as  part-payment  of  the  purchase-money  for  the  fixtures,  furniture,  and  goodwill 
of  the  premises  :  it  is  so  stipulated  in  the  agreement  itself.  It  might  be  that  Lacey 
never  would  become  liable  to  pay  the  14-51.  at  all.  All  was  conditional.  None  of  the 
cases  referred  to  have  any  bearing  upon  the  question  raised  here. 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  The  plaintiff 
and  the  defendant  had  a  [585]  treaty  respecting  the  sale  of  certain  goods  from  the 
former  to  the  latter.  That  treaty  originated  in  an  action  brought  by  one  Chase 
against  the  plaintiff' as  the  acceptor  of  a  bill  of  exchange  for  2-51.  which  became  due 
on  the  16th  of  June,  186.3,  in  which  Chase  had  signed  judgment  and  was  about  to 
issue  a  fi.  fa.,  under  which  the  goods  which  were  the  sul)jeet  of  this  action  would 
have  been  seized.  As  this  would  have  destroyed  the  goodwill  of  the  plaintiff's 
business,  which  the  defendant  was  desirous  of  preserving,  the  latter  proposed  and  it 
was  ultimately  agreed  in  miting  that  the  goods  should  be  sold  to  the  defendant  upon 
certain  terms  of  credit.  At  the  time  of  the  negotiation  there  was  a  distinct  collateral 
verbal  agreement  between  the  plaintiff'  and  the  defendant  for  something  to  be  done 
before  the  sale  of  the  goods  by  the  plaintiff"  to  the  defendant  should  be  carried  into 
effect,  viz.  that  the  defendant  should  pay  the  acceptance  in  the  hands  of  Chase  and  so 
.stay  the  action  of  I'lm.^c  v.  Lindle//.  This  was  a  thing  which  was  totally  collateral  and 
distinct  from  the  agreement  for  the  sale  of  the  goods  and  the  transfer  of  the  posses- 
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sion  of  the  premises.  The  jiuy  found  that  that  which  the  plain tifiF  deposed  to  as  to 
the  preliminary  treaty  was  a  true  representation  of  the  transaction,  viz.  that  there 
was  a  distinct  collateral  agreement  by  the  defendant  that  he  would  take  up  the  bill 
if  the  plaintifi"  would  forbear  from  calling  his  creditors  together,  and  would  persuade 
the  landlord  not  to  press  for  payment  of  the  rent,  for  which  the  defendant  remained 
liable.  The  words  used  were  perfectly  clear  to  that  etfect.  The  defendant  said,  "  I 
will  purchase  the  goods,  and  I  will  see  Chase's  matter  made  right."  On  a  subsequent 
day,  there  was  a  treaty  between  the  parties  as  to  the  amount  to  be  paid  for  the  goods  ; 
and  it  was  ultimately  settled  upon  the  terms  contained  in  the  written  memorandum. 
Before  sign-[586]-ing  that  agreement  the  plaintift'  said  to  the  defendant, — "  Am  I  to 
understand  that  Chase's  bill  will  be  settled,  for  that  is  the  ground  work  of  the  whole  ? " 

;  To  which  the  defendant  replied,  "  Yes :  I  will  see  it  settled  : "  and  theieupou  the 
agreement  was  signed.  Taylor,  a  witness  who  was  present  at  the  time,  corroborated 
the  evidence  of  the  plaintiff'.     I  think,  therefore,  the  intention  of  the  parties  was  that 

,  this  settlement  of  Chase's  bill  should  form  the  subject  of  a  distinct  collatei-al  promise, — 
a  preliminary  matter  to  be  done  at  once.  I  take  it  to  be  substantially  the  same  as  if, 
the  agreement  for  the  sale  of  the  goods  being  before  them,  Lacey  had  said  to  Tandley, 
"  In  consideration  of  your  signing  that  agreement,  I  will  settle  Chase's  action."  A 
long  stream  of  cases  has  been  referred  to  by  my  Bi'other  Hayes  :  but  they  all  reduce 
it  to  a  question  of  fact,  as  does  almost  every  case  which  turns  upon  the  construction 
of  a  written  contract.  If  the  instrument  shews  that  it  was  meant  to  contain  the 
whole  bargain  between  the  parties,  no  extrinsic  evidence  can  be  admitted  to  introduce 
a  term  which  does  not  appear  there.  But,  if  it  be  clear  that  the  written  instrument 
does  not  contain  the  whole,  and  the  jury  find  that  there  was  a  distinct  collateral 
verbal  agreement  between  the  parties,  not  inconsistent  with  the  written  contract,  the 
law  does  not  prohibit  such  distinct  collateral  agreement  from  being  enforced.  In 
some  of  the  cases, — as  in  Hairi''  v.  RickHt,  4  Hurlst.  &  X.  1, — there  was  a  prior  verbal 
agreement.  In  Daris  v.  Jones,  17  C.  B.  625,  the  oral  and  the  written  agreement  were 
contemporaneous.  So,  in  fFallis  v.  Littell,  1 1  C.  B.  (N.  S.)  369,  there  was  a  contem 
poraneous  oral  agreement  that  the  farm  was  not  to  be  transferred  unless  Lord  Sydney 

'  consented  to  accept  the  plaintiff'  as  his  tenant.  It  is  clear,  therefore,  that,  if  there  be 
a  distinct  collateral  oral  agreement  between  the  [587]  paities,  it  is  immaterial  whether 
it  precedes  or  is  contemporaneous  with  the  written  agreement.  I  think  it  is  clear 
from  the  evidence  here  that  there  was  a  distinct  collateral  agreement  that  Chase's 
action  should  be  settled  by  the  defendant,  and  that  evidence  of  that  agreement,  which 
was  perfectly  consistent  with  the  written  agreement,  was  admissible.  The  rule,  there- 
fore, will  be  discharged. 

Byles,  J.  I  am  of  the  .same  opinion.  1  think  there  was  a  prior  collateral  oral 
agreement  relating  to  the  bill,  which  the  subsequent  written  agreement  did  not  in 
any  manner  interfere  with.  The  written  agreement  is  altogether  silent  as  to  the 
payment  of  that  bill :  and  there  is  nothing  thei'ein  which  is  at  all  inconsistent  with 
the  prior  agreement.  The  case  of  H<trri<  v.  likkdt,  4  Hurlst.  &  N.  1,  seems  to  me  to 
be  precisely  in  point.  But,  independently  of  that,  it  appears  that  the  original  agree- 
ment between  the  parties  was  that  the  bill  in  the  hands  of  Chase  should  be  taken  up 
by  Lacey  ;  and  that  was  to  be  the  ground-work  of  the  subsequent  arrangement.  That 
being  so,  Pym  v.  CampheU,  6  Ellis  &  B.  .■370,  Daois  v.  Jvnes,  17  C.  B.  62-5,  and  two 
recent  cases  in  this  court,  viz.  IVallis  v.  Lilfell,  11  C.  B.  (N.  S.)  369,  and  another 
which  has  not  been  referred  to,  shew  that  evidence  may  be  given  of  a  prior  or  a 
contemporaneons  oral  agreement  which  constitutes  a  condition  upon  which  the  per- 
formance of  the  written  agreement  is  to  depend.  If  evidence  may  be  given  of  an  oral 
agreement  which  aff'ects  the  performance  of  the  written  one,  sui'ely  evidence  may  be 
given  of  a  distinct  oral  agreement  upon  a  matter  with  respect  to  which  the  subsequent 
written  agreement  is  altogether  .silent :  more  especially  if,  as  here,  in  addition  to  its 
being  a  stipulation,  it  was  also  a  condition.  The  justice  of  the  case  is  evidently  in 
accordance  with  our  view  of  the  law. 

[588]  Keating,  J.  I  am  of  the  same  opinion.  The  question  is  whether  the  facts 
shew  that  it  was  the  intention  of  the  parties  to  make  a  distinct  coUatei-al  agreement 
such  as  the  jury  have  found.  It  seems  to  me  that  the  facts  do  most  strongly  shew 
that  such  was  their  intention.  The  first  intention  of  the  plaintiff'  was  to  call  his 
creditors  together.  The  defendant  had  a  strong  interest  in  preventing  that,  seeing 
that  he  was  liable  to  the  landlord  for  the  rent  of  the  premises ;  and  therefore  he 
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proposed  to  re-purchase  the  fittings,  fixtures,  and  furniture  from  the  plaintiff.  The 
latter,  however,  declined  to  enter  into  any  ariangement  unless  the  bill  upon  which 
Chase  was  suing  him  was  first  paid^  This  the  defendant  agreed  to  do  :  and  that  of 
necessity  was  an  agreement  which  was  preliminary  and  collateral  to  the  written 
agreement,  which  was  then  allowed  to  proceed.  I  think  the  jury  came  to  a  right 
conclusion  ;  and  that  the  law  enables  us  to  sustain  it. 
Rule  discharged. 


M ALLAN  i:  Kadloff.     Nov.  11th,  isei. 

[S.  C.  11  L.  T.  381 ;  10  Jur.  N  S.  1132  ;  13  \V.  R.  139.] 

1.  A.,  after  inspection  of  the  separate  parts,  bought  of  B.  soap-frames  which  were  by 
the  contract  warranted  to  be  "new  frames,  with  all  nuts  and  bolts  complete  and«Ma 
perfect."     In  an  action  for  a  breach  of  this  warranty,  the  declaration  alleged  that  the  J    pi 
plaintiff  warranted  the  frames  to  be  fit  for  the  purpose  of  making  soap  :  and  at  the! 


trial  it  was  proved,  and  found  by  the  jury,  that,  though  new,  and  having  the  proper 
number  of  nuts  and  bolts,  the  frames  were  not  reasonably  fit  for  the  purpose  of 
makino-  soap: — Held,  that  the  evidence  sustained  the  declaration. — 2.  Upon  the 
sale  of  an  ascertained  article,  a  known  machine,  the  component  parts  of  which 
have  been  inspected  by  the  huyei;—Quure,  whether  there  is  any  implied  warranty 
that  the  thing  is  tit  foi-  the  purpose  for  which  it  professes  to  have  been  con- 
structed 1 

This  was  an  action  brought  by  the  plaintiff',  a  soap-manufacturer,  against  the 
defendant,  an  oil-refiner,  to  reco\'er  damages  for  the  breach  of  an  alleged  warranty  on 
the  sale  of  certain  soap-frames. 

[589]  The  declaration  stated  that  the  defendant,  by  warranting  that  certain  soap- 
frames  were  then  fit  and  proper  to  be  used  for  the  purpose  of  making  or  manufacturing 
soap,  sold  the  same  to  the  plaintiff  to  be  used  for  the  purpose  aforesaid  :  yet  that  the 
said  frames  were  not  then  tit  and  proper  to  be  used  for  the  making  or  manufactui-ing 
soap  ;  whei'eby  the  plaintiff',  after  having  used  the  said  frames  in  the  making  or  manu- 
facturini;  of  soap,  suffered  great  loss  and  damage,  and  the  soap  of  the  plaintiff  was 
spoiled  and  rendered  useless,  and  the  plaintiff  was  prevented  from  cai-rying  on  his 
business  as  a  soap-manufacturer  for  three  weeks,  and  was  obliged  to  buy  new  soap- 
frames,  and  to  remove  at  great  expense  the  soap-frames  which  he  had  bought  of  the 
defendant:  Claim,  1001. 

The  defendant  pleaded, — tiist,  that  he  did  not  sell  to  the  plaintiff'  the  said  soap- 
frames,  as  alleged, — secondly,  that  he  did  not  warrant,  as  alleged, — thirdly,  that,  at 
the  time  of  the  alleged  warranty,  the  said  soap-frames  were  fit  and  pi'oper  to  be  used 
foi-  the  purpose  of  making  or  manufacturing  soap      Issue  thereon. 

The  cause  was  tried  before  Keating,  J.,  at  the  sittings  at  Westminster  after  last 
Term.  The  facts  which  after  some  controversy  were  ultimately  established  were  as 
follows : — The  plaintiff  was  a  soap-maker,  and  the  defendant  a  person  engaged  iti  the 
■oil  trade.  The  latter  being  possessed  of  certain  soap-frames,  some  of  which  were 
old  and  some  new,  and  having  no  use  for  them,  was  desirous  of  selling  them.  One 
Lazarus,  the  foreman  of  the  plaintiff',  a  person  skilled  in  the  manufacture  of  soap, 
having  learned  through  a  plant-brokei'  that  these  frames  were  for  sale,  went  to  the 
defendant's  premises,  on  the  14th  of  February  last,  for  the  purpose  of  inspecting  them. 
The  fi'ames  not  being  put  together,  Lazarus  inspected  the  various  disjointed  parts, 
[590]  and  on  the  following  day  the  defendant  received  from  the  plaintiff'  the  following 
letter  :— 

"  St.  Luke's  Soap  Woi'k, 
"  Mr.  Radloft'.  '■  63  Golden  Lane. 

"Sir, — Please  send  to  the  above  address  the  six  new  iron  frames  which  were  seen 
yesterday,  on  the  foUowini;  condition,  viz.  they  are  to  be  warraii/ed  new  frames,  with 
all  Hiitfand  lioUs  complete,  and  to  be  delivered  free  of  expense  on  Monday  next,  between 
12  and  2  o'clock.     Please  send  a  receipt  foi'  241.,  as  cash  will  be  sent  on  delivery. 

"  Pro  J.  Mallan,  C.  B.  Fo.sbroke." 


4.1  f 
V. 
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The  frames  were  accordingly  sent,  accompanied  liy  an  invoice  and  receipt  in  the 
following  form, — 

"Loudon,  Feb.  15,  1864. 
"  Mr.  J.  Mallan  bought  of  Mi'.  Arton. 

"Six  new  soap-frames,  with  bolts  and  screws  complete 

and  perfect      ......      £24     0     0 

2^  per  cent,  discount  .  0  12     0 


£23__8__0" 

At  the  foot  of  the  invoice  was  the  following  receipt,  "  Paid  at  same  time  to 
W.  Arton,  231.  Ss." 

The  evidence  shewed  that  the  frames  were  new,  and  had  all  the  l)olts  and  nuts 
complete  ;  but  that,  when  put  together  at  the  plaintiff's  works,  it  was  found  that  the 
joints  were  so  ill  fitted  that  they  would  not  contain  the  liquid  soap,  and  so  the 
plaintiff  sustained  great  loss.  One  of  the  defendant's  witnesses,  however,  stated 
that,  though  not  adapted  for  the  making  of  soap  such  as  the  plaintiff'  made  (which 
was  unusually  thin),  the  frames  were  quite  sufficient  for  the  manufacture  of  ordinary 
soap. 

There  was  contradictory  evidence  as  to  whether  or  [591]  not  the  words  "and 
perfect"  had  been  interlined  in  the  invoice  after  the  completion  of  the  bargain. 

On  the  part  of  the  defendant,  it  was  submitted  that,  assuming  the  words  "  and 
perfect  "were  part  of  the  bargain,  they  made  no  difference:  for  that  the  warranty, 
if  any  was  to  be  implied  from  the  circumstances,  was  performed  hy  the  delivery  of 
the  articles  which  the  plaintiff's  foreman  had  inspected,  with  all  the  bolts  and  nuts 
complete. 

The  learned  judge  left  it  to  the  jury  (subject  to  the  question  of  law,  upon  which 
the  defendant  had  leave  to  move)  to  say  whether  the  invoice  was  part  of  the  contract, 
— whether,  looking  at  all  the  circumstances,  the  word  "  complete  "  meant  having  the 
requisite  number  of  bolts  and  nuts,  or,  as  alleged  in  the  declaration,  "  fit  and  proper 
for  the  manufacture  of  soap," — whether  the  words  "and  perfect"  were  part  of  the 
contract  of  wari-anty  at  the  time  of  the  bargain, — whether  the  warranty  was  broken, 
— and  what  damages  the  plaintiff'  had  sustained  by  the  breach. 

The  jury  found  that  the  words  "and  perfect "  formed  part  of  the  contract,  that 
there  was  a  warranty  as  alleged,  and  that  it  was  broken  ;  and  they  assessed  the 
damages  at  301. 

Digby  Seymour,  Q.  C,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon 
the  plaintiff  to  shew  cause  why  a  verdict  should  not  be  entered  for  the  defendant, 
pursuant  to  the  leave  reseived,  on  the  ground  that  the  warranty  proved  did  not  support 
the  warranty  as  laid  in  the  declaration.  He  referred  to  C/mnkr  v.  Hopkins,  4  M.  & 
W.  399,  and  OlJimnf  v.  Baylei/,  5  Q.  B.  288,  1  D.  X-  Meriv.  373. 

Petersdorff',  Serjt.,  and  Kenealey,  shewed  cause.  The  sole  question  is,  whether  the 
declaration  is  supported  [592]  by  the  evidence.  The  documents,  it  is  submitted, 
established  an  express  warranty  on  the  part  of  the  defendant  that  the  soap-frames 
sold  were  complete  and  perfect,  and  fit  for  the  purpose  for  which  they  were  sold,  viz. 
the  making  of  soap.  In  truth,  the  evidence  imposed  upon  the  defendant  a  more 
extensive  obligation  than  that  alleged  in  the  declaration.  The  defendant  professed 
to  sell  soap-frames  with  bolts  and  screws  complete  and  perfect.  That  must  neces-sarily 
mean  fit, — reasonably  fit, — for  the  purpose  for  which  they  were  bought.  [Byles,  J. 
The  difficulty  is  that  the  plaintiff'  got  the  specific  articJes  which  he  bought,  after 
they  had  been  inspected  by  his  foreman.  'I'he  question  is,  whether,  under  such  circum- 
stances, there  is  an  iujplied  warranty  that  the  frames  were  fit  for  the  making  of  soap.] 
This  was  not  a  purchase  of  an  article  of  which  the  buyer  could  form  a  correct  judgment 
upon  a  mere  inspection.  [Keating,  J.  The  frames,  when  seen  by  the  plaintiffs 
foreman  upon  the  defendant's  premises,  were  in  pieces.  Theii'  fitness  for  the 
purpose  of  making  soap  could  not  be  judged  of  until  they  were  put  together  upon 
the  premises  of  the  plaintiff".]  The  things  sold  were  soap-frames,  and  they  were 
warranted  complete  and  perfect  This  they  could  not  be  unless,  they  could  be  used 
for  the  purpose  of  making  soap.  In  Jones  v.  Bright,  5  Bingh.  533,  3  M.  &  P.  155, 
on  a  sale  of  copper-sheathing,  it  was  held  that  there  was  an  implied  warranty  that  the 
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nrtide  was  tit  for  sheathing  ships.  [Byles,  J.  There,  the  defendant  was  the  manu- 
facturer of  the  article  :  that  case  has  no  application  here.  Eric,  C.  J.  AVhere  the 
contract  is  for  a  known  article,  to  be  made,  the  seller  is  bound  to  furnish  a  thing  which 
is  reasonably  fit  for  the  purpose  to  which  such  an  article  is  known  to  be  intended  to 
be  applied  :  ilrm-ii  v.  Edqinqion,  2  Scott,  N.  R.  496,  2  M.  &  G.  279  ;  Shepherd  v.  Pyhm, 
3,  M.  &  G.  868,  4  Scott,  'X.R.  434.] 

[593]  Digby  Seymour,  Q.  C,  and  J.  A.  Russell,  in  support  of  the  rule.  This  was 
a  sale  of  a  specific  and  ascertained  article,  of  which  the  plaintiff  by  his  foreman  had 
such  inspection  as  he  deemed  suflicient.  The  case,  therefore,  falls  precisely  within 
Chanter  v.  Hiipkin>:,  4  M.  it  W.  399,  where  it  was  held  that,  upon  such  a  sale,  no 
warranty  can  be  implied.  Lord  Abiuger,  in  delivering  judgment,  there  says, — "I 
agree  with  the  authoiity  which  Mr.  Byles  has  referred  to,  of  Jones  v.  Bright,  5  Bingh. 
533,  3  M.  &  P.  155,  that,  if  an  order  is  given  for  an  undescribed  and  unascertained  thing, 
stated  to  lie  for  a  particular  purpose,  which  the  manufacturer  supplies,  he  cannot  sue 
for  the  price,  unless  it  does  answer  thi-  purpose  for  which  it  was  supplied.  The  case 
may  lie  illustrated  by  the  example  which  has  been  already  referred  to.  Suppose  a 
party  offered  to  sell  me  a  horse  of  such  a  description  as  would  suit  my  carriage  ;  he 
could  not  fix  on  me  a  liability  to  pay  for  it,  unless  it  were  a  horse  fit  for  the  purpose 
it  was  wanted  for  :  but,  if  I  describe  it  as  a  particular  bay  horse,  in  that  case  the 
contract  is  performed  by  his  sending  that  horse  ;  and  it  appears  to  me  that  the  present 
is  a  similar  case  The  order  is, — '  Send  me  your  patent  hopper  and  appaiatus,  to  fit 
up  my  brewing-copper  with  i/our  .wioke-conmining  furnace.'  The  purchase  is  of  a  defined 
and  well-known  machine.  The  plaintiff  has  performed  his  part  of  the  contract  by 
sending  that  machine  ;  and  it  is  the  defendant's  concern  whether  it  answers  the  purpose 
for  which  he  wanted  to  use  it  or  not."  That  doctrine  was  acted  upon  by  this  coui't  in 
Prideau.r  v.  Bvnnelt,  1  C.  B.  (N.  S.)  613,  and  also  by  the  court  of  Queen's  Bench  in 
OUkant  V.  Baijliy,  5  Q.  B.  288,  1  D.  &  Meriv.  373  In  Pdgge  v.  Parkinson,  6  Hurlst. 
ife  N.  955,  the  plaintiffs  having  entered  into  an  agreement  with  the  East  India  Com- 
pany for  the  conveyance  of  troops  to  Bombay,  the  [594]  defendant  undertook  to 
supply  the  plaintifls  with  troop  stores  "  guaranteed  to  pass  survey  of  the  East  India 
Company's  officers  ; "  and  it  was  held  by  the  Exchequer  Chamber  that  this  express 
warranty  did  not  exclude  the  warranty  implied  by  law  that  the  stores  should  be  reason- 
ably fit  for  the  purpose  for  which  they  were  intended.  That,  however,  was  the  case 
of  an  unascertained  article  :  and  the  judgment  of  Cockburn,  C.  J.,  well  exemplifies 
the  rule.  "  The  principle  of  law,"  says  his  Lordship,  "  is  correctly  stated  in  the  passage 
cited  from  Chitty  on  Contracts,  6th  edit.  p.  399, — Whei'e  a  buyer  buys  a  specific 
article,  the  maxim  'caveat  emptor'  applies:  but,  where  the  buyer  orders  goods  to  he 
snppli'd,  and  trusts  to  the  judgment  of  the  seller  to  select  goods  which  shall  be  applic- 
able to  the  purpose  for  which  they  are  ordered,  there  is  an  implied  warranty  that  they 
shall  be  reasonably  fit  for  that  purpose."  Here,  the  purchase  was  of  specific  articles  : 
the  bu3'er  did  not  trust  to  the  judgment  of  the  seller.  This  is  the  case  of  an  express 
warranty  ;  and  none  other  can  be  implied.  What  is  the  meaning  of  the  warranty 
into  which  the  defendant  entered  ?  That  these  soap-frames  should  be  complete  with 
all  bolts  and  screws, — and  also,  if  you  will,  perfect.  [Erie,  C.  J.  It  is  found  that 
they  are  not  fit  for  the  making  of  soap.]  The  defendant  did  not  warrant  them  fit 
for  that  purpose  :  he  was  not  a  maker  of  or  dealer  in  soap-frames.  All  he  warranted, 
was  that  the  frames  were  new,  and  that  they  were  complete,  with  all  bolts  and  screws. 
[Erie,  C.  J.  Can  a  soap-frame  be  said  to  be  perfect  or  complete  which  will  not 
hold  soap?  These  were  not  in  the  condition  of  "soap-frames"  when  they  were 
inspected  by  the  plaintiff's  foreman ;  but  the  elements  or  component  parts  of  soap- 
frames,  upon  which  no  judgment  could  on  the  mere  view  be  formed.  There 
[595]  was  a  case  of  Parsons  v.  Sevton,  4  C.  B.  899,  where  a  breach  of  warranty  was 
relied  on,  where  there  had  been  a  sale  of  a  specific  engine  which  had  been  inspected 
by  the  buyers'  foreman  while  lying  unerected  and  in  pieces.]  That  case  is  singularly 
like  the  present.  The  contract  there  was  contained  in  a  proposal  by  the  plaintiff',  and 
an  acceptance  by  the  defendants,  in  the  following  terms  :  — "  I,  James  Parsons,  do 
hereby  agree  to  provide  a  fourteen-horse  engine  and  sixteen-horse  boiler,  with  fittings 
and  everything  complete,  for  the  sum  of  2601.,  and  to  deliver  and  erect  the  same  at 
the  mill  of  Messrs.  Sexton  and  Co.,  and  to  set  the  same  to  work  :  to  be  complete  in  a 
workman-like  mannei-  on  or  before  the  1st  of  October  next,"  &c.  That  proposal  was 
accepted  in  the  following  terms,— "In  consideration  of  your  supplying  us  with  a  certain 
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fourtecn-hmse  engine,  which  our  foreman  has  inspected,  and  putting  the  same  in  thorough 
repair,  and  supplying  a  new  sixteen-horse  boiler,  commonly  called  a  Cornish  boiler, 
with  fire-place,  valves,  steam-cocks,  and  gauges  complete,  and  delivering  and  erecting 
the  whole,  and  setting  the  whole  at  work,  according  to  the  undertaking  signed  by  you 
and  left  with  us,  we  agree  to  pay  for  the  same  2601.,"  &c.  The  narrative  of  the  facts 
and  the  conclusion  of  law,  as  they  appear  in  the  judgment  of  the  court,  are  as  follows  : 
— "  After  some  correspondence  upon  the  engine,  the  defendants'  foreman  went  over  to 
inspect  it :  and,  although  it  was  not  then  put  up,  but  was  in  different  pieces, — as  it 
had  been  removed  from  Gresley's  premises,  where  it  had  been  at  work, — yet  the  whole 
of  the  engine  was  there,  and  the  foreman  had  as  good  an  opportunity  of  forming  a 
judgment  respecting  it,  as  if  it  had  been  put  together.  Then,  the  plaintift"  offered  to 
provide  a  fourteen-horse  engine,  put  it  in  repair,  and  find  all  fittings,  Ac,  and  a 
sixteen-horse  boiler,  for  2601.  The  defendants,  in  answer,  [596]  agree  to  take  on  these 
terms  the  fourteen-horse  engine  which  their  foreman  had  inspected.  The  evidence 
shewed  that  the  fittings  were  not  part  of  the  engine.  Upon  this  state  of  facts,  we 
think  that  the  defendants  bai'gained  for  and  bought  the  specific  engine  which  was 
afterwards  erected  on  their  premises  :  and,  assuming  that  there  was  a  warranty  as  to 
its  power,  and  that  the  warranty  was  broken,  that  was  no  answer  to  the  action, 
according  to  Street  v.  Blay,  2  B.  &  Ad.  456.  The  case  of  Chanter  v.  Ilrfpkimi,  4  M.  & 
AV.  399,  also  establishes  that,  where  a  known  and  ascertained  article  is  ordered  and 
sent,  it  must  be  paid  for,  although  it  do  not  answer  the  purpose  for  which  it  was 
ordered  :  and  Ollimnt  v.  Bnylei/,  5  Q.  B.  288,  1  D.  &  Meriv.  373,  is  to  the  same  eftect. 
The  defendants  then  could  not  reject  the  engine  because  it  was  not  of  fourteen-horse 
power ;  and  the  direction  of  the  learned  judge  in  that  respect  was  wrong  "  So  here 
this  was  in  fact  and  in  law  a  sale  of  a  specific  and  ascertained  article,  which  the 
purchaser  had  an  opportunity  of  inspecting  before  the  purchase,  and  which  conse- 
'laently  he  had  no  right  afterwards  to  reject.  In  Ihidd  v.  Fairmaner,  8  Bingh.  48, 
1  M.  it  Scott,  74,  the  proof  of  a  warranty  upon  the  sale  of  a  horse  was  contained  in 
the  following  memorandum, — "Received  of  B.  101.  for  a  grey  four-year-old  colt, 
warranted  sound  :  "  and  it  was  held  that  the  warranty  was  confined  to  soundness,  and 
that,  without  proving  fraud,  it  was  no  ground  of  action  that  the  colt  was  only  three 
years  old.  Tindal,  C.  J.,  there  said  :  "  In  this  case  a  written  instrument  was  produced 
by  the  plaintifl"  to  shew  the  nature  of  the  contract  between  him  and  the  defendant, 
and  we  are  to  interpret  that  instrument,  like  all  others,  according  to  the  intention  of 
the  parties.  The  instrument  appears  to  be  a  receipt  for  101.  '  for  a  grey  four-year-old 
colt,  warranted  sound.'  I  should  say  that,  [597]  upon  the  face  of  this  instrument, 
the  intention  of  the  parties  was,  to  confine  the  warranty  to  soundness,  and  that  the 
preceding  statement  was  matter  of  description  only.  And  the  difference  is  most 
essential.  Whatever  a  party  warrants  he  is  bound  to  make  good  to  the  letter  of  the 
warranty,  whether  the  quality  warranted  be  material  or  not ;  it  is  only  necessary  for 
the  buyer  to  shew  that  the  article  is  not  according  to  the  warranty  :  whereas,  if  an 
article  be  sold  by  description  merely,  and  the  buyer  afterwards  discovers  a  latent 
defect,  he  must  go  further,  allege  the  scienter,  and  shew  that  the  description  was  false 
within  the  knowledge  of  the  seller.  And,  where  there  is  an  expre.ss  warranty  as  to 
any  single  point,  the  law  does  not  beyond  that  raise  an  implied  warranty  that  the 
commodity  sold  .shall  be  also  merchantable."  [Byles,  J.  Suppose  the  defendant  had 
said  at  the  time  of  the  contract,  "  I  sell  you  these  (jood  soap-frames,"  would  that  have 
been  more  than  simplex  commendatio  1]  It  is  submitted  not.  Upon  principle,  as 
well  as  upon  authority,  there  is  no  pretence  for  saying  that  the  evidence  here  supported 
the  charge  in  the  declaration.  The  description  of  the  article  was  not  wrong.  These 
were  soap-frames.  They  were  new.  And  they  were  furnished  with  all  bolts  and 
screws  complete.  [Erie,  C.  J.  They  were  soap-frames  to  the  eye  ;  but  they  were 
found  when  put  together  to  be  incapable  of  being  used  as  soap-frames.] 

Erle,  C.  J.  This  was  an  action  upon  a  contract  b^'  the  purchaser  of  certain  soap- 
frames  against  the  vendor.  The  plaintiff'  in  his  declaration  alleged  that  the  vendor 
contracted  that  the  frames  were  fit  for  the  purpose  of  making  soap.  The  jury  found 
a  verdict  for  the  plaintiff',  on  the  ground  that  the  soap-frames  were  not  fit  for  the 
purpose  of  making  soap :  and  the  defendant  [598]  has  moved  to  set  aside  the  verdict, 
and  to  enter  it  for  him,  on  the  ground  that  there  was  no  evidence  to  justify  the  finding 
of  the  jury  that  the  soap-frames  were  so  warranted.  It  appeared  that  the  plaintiff 
was  a  soap-maker,  and  the  defendant  an  oil-refiner,  who  had  become  possessed  of  some 
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soap-frames  foi-  the  purpose  of  eiitciiiig  upon  the  manufacture  of  soap,  which  he  had 
contemplated  ;  tliat  the  plaintiff's  foreman  called  at  the  defendant's  premises,  and 
there  saw  the  pieces  of  metal  which  when  fitted  together  ^\■ould  constitute  the  soap- 
frames  :  and  that,  after  the  foreman  had  inspected  the  constituent  parts,  the  plaintiff 
ordered  them  to  be  sent  to  his  premises,  on  condition  that  they  were  "  warranted  new 
frames  with  all  nuts  and  bolts  complete  and  perferj,"  and  accepted  and  paid  for  them  : 
and  it  was  found  by  the  jury  that  these  latter  words  were  part  of  the  contract.  The 
question  is,  whether  these  facts  support  the  allegation  in  the  declaration  that  the 
defendant  warranted  the  soap-frames  to  be  fit  and  proper  to  be  used  for  the  making 
or  manufacturing  of  soap.  I  am  of  opinion  that  they  do^  The  construction  of  every 
contract  depends  upon  the  intention  of  the  contracting  parties  as  it  is  to  be  gathered 
from  the  language  they  have  used.  In  making  the  liargain,  the  seller  used  words 
upon  which  the  Ixiyer  acted, — "I  warrant  the  soap-frames  to  be  new,  and  with  inits 
and  bolts  complete  and  perfect."  Can  it  be  .said  that  the  buyer  ever  intended  to  have 
soap-frames  which  would  not  make  soap,  but  would  allow  the  material  to  run  out  and 
be  lost?  I  think  it  is  obvious  from  the  use  of  the  words  "perfect  soap-frames,"  and 
must  be  assumed,  that  the  parties  were  contracting  for  a  sale  and  purchase  of  frames 
tit  to  be  used  in  the  making  of  soap.  Those  words,  coming  after  the  words  "  warranted 
new  and  complete,"  import  something  more  than  that  the  frames  shall  be  new  and 
complete  [599]  in  structure.  The  governing  rule  for  the  construction  of  all  contracts 
is  that  they  shall  be  read  so  as  if  possible  to  effectuate  the  intention  of  the  paities  :  and 
I  think  these  parties  could  have  had  no  other  intention  than  such  as  I  have  above 
suggested.  As  to  the  case  of  Bndd  v.  Fairmaver,  8  Bingh.  48,  1  M.  &  Scott,  74,  it 
may  xery  well  be  that  there  was  some  known  usage  in  regard  to  the  sale  of  horses ; 
otherwise  I  should  piotest  against  the  words  of  a  contract  not  receiving  their  ordinary 
interpretation,  by  reason  of  their  collocation  in  the  instrument  in  which  they  are  found. 
Effect  should  be  given  if  possible  to  every  word  of  the  contract.  In  Udin  v.  Burness, 
3  Best  &  Smith,  76,  32  Law  J.,  Q.  B.  204,  my  learned  Brother  Williams  brought 
together  a  great  many  cases  to  shew  where  words  may  be  considered  as  surplusage, 
and  where  an  operative  part  of  the  contract,  and  where  a  condition  makes  the  contract 
void  if  not  complied  with  (a).  A  reference  to  that  case  very  much  confirms  my  mind 
in  the  conclusion  to  which  I  have  arrived.  A  great  deal  has  been  said  by  Mr.  Russell 
as  to  the  articles  in  question  having  been  ascertained  by  inspection.  No  doubt,  where 
the  subject-matter  of  the  contract  is  ascertained,  l)y  inspection  or  othei'wise,  the  sale 
is  subject  to  different  incidents  from  the  case  of  a  sale  of  an  unknown  and  unascertained 
chattel.  One  instance  is  the  case  of  OUirani  v.  Baj/Iei/,  5  Q.  B.  288,  1  D.  &  Meriv.  373. 
There,  the  plaintiff  was  the  patentee  and  manufacturer  of  a  patent  machine  for  printing 
in  two  colours.  The  defendant  saw  the  machine  on  the  plaintiff's  premises,  and  ordered 
one,  the  plaintiff  undertaking  by  a  written  memorandum  to  make  him  "a  two-colour 
printing-machine  on  my  patent  principle."  In  an  action  for  the  price,  the  defendant 
sought  to  excuse  himself  from  liability,  on  the  ground  that  the  machine  had  been  [600] 
found  useless  for  printing  in  two  colours.  The  learned  judge,  in  summing  up,  told  the 
jury  that,  if  the  machine  described  was  a  known,  ascertained  article  ordered  by  the 
defendant,  he  was  liable,  whether  it  answered  his  purpose  or  not :  but  that,  if  it  was 
not  a  known,  ascertained  article,  and  the  defendant  had  merely  ordered  and  the 
plaintiff  agreed  to  supply  a  machine  for  printing  two  colours,  the  defendant  was  not 
liable  unless  the  instrument  was  reasonalily  fit  for  the  purpose.  It  was  held  that  this 
was  a  proper  direction;  and,  the  jury  having  found  for  the  plaintiff  under  it,  the 
court  refused  to  disturb  the  verdict.  Where  the  sale  is  of  a  specific  and  ascertained 
article,  the  property  passes  by  the  sale  ;  and,  if  there  be  any  stipulation  in  the  contract 
which  is  not  complied  with,  the  buyer  cannot  on  that  account  repudiate  it,  but  must 
bring  his  action  for  such  breach.  If  the  plaintifi'  here  had  attempted  to  repudiate  the 
contract  on  the  ground  that  the  frames  did  not  answer  the  description,  perhaps  Mr. 
Russell  might  have  succeeded  in  shewing  that  the  sale  was  of  an  ascertained  article, 
and  therefore  the  plaintifl"s  only  I'cmedy  was  by  an  action  for  the  breach  of  contract. 
I  say  perhaps,  tjecause  I  wish  to  reserve  to  myself  the  consideration  of  the  case  where 
the  subject  of  the  contract  is  a  machine,  and  the  inspection  has  been,  not  of  the  machine 
itself,  but  only  of  the  several  parts  which  when  put  together  will  constitute  the  machine. 
If  the  component  parts  were  of  such  a  nature  that  a  skilful  person  could  by  the  mere 

(a)  And  see  Bannerman  v.  White,  10  C.  B.  (N.  S.)  844. 
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inspection  of  them  in  that  condition  tell  the  quality  and  condition  of  the  machine  when 
put  together,  I  incline  to  think  it  might  be  treated  as  a  sale  of  an  ascertained  article, 
Hicording  to  the  authority  of  Parson-i  v.  Sexton,  -i  C.  B.  899,  by  which  I  should  probably 
feel  myself  governed.  But  this  is  an  action  for  the  breach  of  a  stipulation  in  the  contract 
which  goes  beyond  the  name  of  the  article  :  the  [601]  frames  are  warranted  complete 
iind  perfect.  The  sale  of  a  horse  ma}^  be  and  commonly  is  subject  to  additional 
stipulations  as  to  soundness  and  the  like  :  so,  soap-frames  may  be  sold  subject  to  an 
additional  stipulation  such  as  is  found  here  :  and  I  am  very  clear  that  such  additional 
stipulation,  if  found  in  the  contract,  is  affected  by  the  circumstance  of  whether  the 
sul)jeet-matter  of  the  sale  is  an  ascertained  or  an  unascertained  article.  Here,  there  is 
that  additional  stipulation,  and  that  affords  ground  enough  for  disposing  of  this  rule. 

Byles,  J.(a).  I  am  of  the  same  opinion.  I  go  a  long  way  with  Mr.  Eussell  in 
his  very  able  argument :  l)ut  I  think  he  deceived  himself  in  the  place  where  he  inserted 
the  words  "complete  and  perfect."  They  are  not  found  in  that  part  of  the  contract 
which  relates  to  matter  of  description,  but  in  that  part  which  contains  the  warranty. 
Keading  the  two  documents  (the  letter  and  the  invoice)  together,  the  contract  reads 
thus, — Send  me  the  six  new  soap-frames  which  were  seen  yesterday,  on  the  following 
Londitions,  viz.  they  are  to  be  wairanted  new  frames,  with  all  nuts  and  bolts,  and  to  be 
delivered  complete  and  perfect.  The  question  of  implied  warranty  does  not  arise  here  : 
it  is  a  case  of  express  warranty.  That  consists  of  two  words.  The  soap-frames  are  to 
lie  new,  they  are  to  be  complete,  with  all  nuts  and  bolts,  and  they  are  to  be  perfect. 
The  rule  for  the  construction  of  contracts  is,  that  every  word  shall  have  effect  if  possible. 
The  word  "  perfect"  implies  either  moral  or  physical  or  mechanical  perfection.  Here 
«  e  have  to  deal  with  mechanical  perfection.  The  word  "  perfect '"  imports  something 
more  than  mere  goodness  of  quality.  I  must  own  I  [602]  entertained  a  different 
u|jinion  at  first;  but  I  now  entertain  no  doubt  whatever  that  the  construction  which 
iiiy  Lord  has  put  upon  the  contract  is  the  true  one. 

Kfating,  J.  I  am  of  the  same  opinion.  At  the  trial,  I  entertained  considerable 
duubt  as  to  how  fai'  the  warranty  alleged  in  the  declaration  was  established  liy  the 
e\  idence  offered  on  the  part  of  the  plaintiff.  But,  after  the  able  argument  of  Mr. 
Kiissell,  I  no  longer  doubt  that  there  was  good  evidence  to  go  to  the  jury  in  support 
I  if  the  warranty  as  alleged,  and  that  the  warranty  has  been  broken.  It  seems  to  me 
that  the  documents  upon  which  the  warranty  rests  are  capaljle  of  the  construction 
which  my  Brother  Byles  has  put  upon  them.  I  entirely  agree  with  him  that  the 
word  "  perfect  "  removes  any  doubt  which  might  have  arisen  if  the  word  "  complete  " 
(^nly  had  been  found  in  the  contract,  and  does  import  that  these  soap-frames  were  of 
such  a  description  as  to  be  capable  of  lieing  used  for  the  making  of  soap.  The  jury 
i'lnjid  that  they  were  not  capable  of  being  so  used.  Under  these  circumstances, 
1  agree  with  my  Lord  and  Brother  Byles  that  this  rule  should  be  discharged. 

Rule  discharged. 


[603]     Fr.\y  v.  Fray.     Nov.  21st,  1864. 

The  plaintiff  declaied  upon  a  letter  written  by  the  defendant,  in  which  it  was  alleged 
that  the  former  had  for  years,  without  cause,  systematically  done  everything  to 
annoy  the  latter,  and  had  unnecessarily  dragged  him  into  the  court  of  Chancery 
and  put  him  to  gi-eat  expense  :— Held,  on  demurrer,  that  the  court  could  not  so 
clearly  see  that  the  latter  could  not  be  libellous,  as  to  justify  them  in  withdrawing 
the  case  from  a  jury. 

This  was  an  action  for  a  libel.  The  declaration  stated  that  the  defendant  falsely 
and  maliciously  wrote  and  published  of  the  plaintiff,  in  the  form  of  a  letter  addressed 
to  the  clerk  to  the  guardians  of  a  certain  poor-law  union,  in  respect  of  an  allowance  by 
the  said  guardians  towards  the  maintenance  of  his,  the  defendant's,  mother,  being  also 
the  mother  of  the  plaintiff,  the  words  following,  that  is  to  say,  "  I  (meaning  the 
defendant)  do  not  know  what  grounds  she  (meaning  the  .said  mother  of  the  plaintiff 

(n)  Willes,  J.  had  heard  only  a  portion  of  the  argument,  and  therefore  gave  no 
opinion. 
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and  the  defendant)  can  have  to  claim  oft'3'our  Ijoard  out-door  relief.  You  will  find 
that  she  (meaning  the  said  mother  of  the  plaintiff  and  the  defendant)  does  not  belong 
to  youi'  pai'ish  :  in  fact,  Mr.  Phillip.s,  your  relieving  officer,  informed  me  (meaning  the 
defendant),  by  letter,  more  than  twelve  months  ago,  that  her  (meaning  the  plaintiffs 
and  defendant's  said  mother's)  parish  was  Llanfair,  Waterdine,  Salop,  a  more  fitting 
place  for  her  (meaning  the  plaintiff's  and  defendant's  said  mother)  to  end  her  days 
than  Newtown;  but  her  I'emoval  would  not  suit  Miss  Fray's  (meaning  the  plaintiff's) 
purpose.  Again,  I  (meaning  the  defendant)  .say,  if  she  (meaning  the  plaintiff's  and 
the  defendant's  said  mother)  is  a  pauper,  she  (meaning  the  plaintiff's  and  defendant's 
.said  mother)  is  not  justified  in  renting  a  cottage  and  paying  rates  and  ta.xes.  It  is 
only  done  to  keep  a  home  for  Miss  Fray  (meaning  the  plaintiff),  who  (meaning  the 
plaintiff)  has  for  years,  without  the  slightest  cause,  systematicallj'  done  everything  she 
(meaning  the  plaintiff)  can  to  annoy  me  (meaning  the  defendant) :  and  I  (meaning  the 
defendant)  am  sorry  to  say  my  mother  (meaning  the  .said  [604]  mother  of  the  plaintiff 
and  the  defendant)  is  only  too  glad  to  assist  her  (meaning  the  plaintiff).  Some  years 
ago,  they  (meaning  the  plaintiff's  and  the  defendant's  .said  mother  and  the  plaintiff) 
dragged  me  (meaning  the  defendant)  into  Chancery,  as  well  as  Mr  Di'ew  :  and  almost 
every  term  I  (meaning  the  defendant)  am  obliged  to  appear  by  counsel  before  the 
Vice-Chancellor.  They  (meaning  the  plaintifl"s  and  the  defendant's  said  mother  and 
the  plaintiff')  had  no  bu.siness  to  include  me  (meaning  the  defendant)  in  the  bill,  as 

I  (meaning  the  defendant)  make  no  claim  to  my  (meaning  the  defendant's)  late  father's 
property  ;  but,  of  course,  it  is  a  pleasure  to  my  mother  (meaning  the  plaintiff's  and 
the  defendant's  said  mother)  and  Mi.ss  Fray  (meaning  the  plaintiff)  to  put  me  (meaning 
the  defendant)  to  all  the  e.xpense  they  (meaning  the  plaintiff's  and  defendant's  .said 
mother  and  the  plaintiff)  can.  My  (meaning  the  defendant's)  solicitor  has  had  notice 
to  appear  again  in  November.  The  cost  I  (meaning  the  defendant)  have  been  put  to 
is  something  con.siderable  :  and,  how  I  fraeanint;  the  defendant)  am  to  obtain  the  money 
to  pay  my  (meaning  the  defendant's)  solicitor,  I  (meaning  the  defendant)  do  not  know. 
Doubting,  as  I  (meaning  the  defendant)  do,  my  mother's  (meaning  the  plaintiffs  and 
the  defendant's  said  mother)  extreme  poverty,  I  (meaning  the  defendant)  think  the 
proper  test  of  it  is  an  order  for  the  woi'khouse;  the  expense  of  which  should  be  borne 
proportionately  between  all  her  children :  and,  as  Miss  Fray  (meaning  the  plaintiff) 
is  a  lady  of  independence,  and  a  single  woman,  and  can  find  the  money  for  carrying 
on  all  sorts  of  law  proceedings,  she  (meaning  the  plaintiff)  should  not  be  exempted." 
Claim,  2001. 

The  defendant  demurred  to  this  declaration  ;  the  ground  of  demurrer  stated  in  the 
margin  being,  "  that  [605]  the  words  set  forth  in  the  declaration  do  not  amount  to  a 
libel."     Joindei'. 

Iiiderwick,  in  support  of  the  demurrer,  submitted  that  the  letter  declared  upon 
was  cleai-ly  not  libellous,  for  that,  to  constitute  a  publication  libellous,  it  must  be  such 
as  is  calculated  to  bring  the  party  libelled  into  hatred  and  contempt  with  his  fellow- 
subjects,  or  charges  him  with  some  offence  for  which  if  guilty  he  would  be  liable  to  be 
indicted,  or  the  like  :  whereas,  here,  the  gravamen  of  the  charge  is,  that  the  plaintiff 
is  a  litigious  person,  without  even  suggesting  that  she  is  actuated  by  animosity  against 
the  writer,  or  by  any  improper  motives.  [Erie,  C.  J.  That  which  may  tend  to  lower 
the  plaintiff  in  the  estimation  of  others,  we  cannot  withhold  from  a  jury.]  The  question 
is  whether  this  can  be  a  libel.  There  should  be  at  least  some  scintilla  of  injury. 
[Erie,  C.  J.  The  statute  32  G.  3,  c.  60,  is  in  terms  applicable  only  to  criminal  cases  : 
but  it  has  always  been  adopted  in  practice  in  civil  actions.]     In  Bai/lis  v.  Lawrence, 

II  Ad.  &  E.  920,  3  P.  &  D.  526,  Lord  Denman  says  :  "If  the  judge  and  jury  think 
the  publication  libellous,  still,  if  on  the  record  it  appears  not  to  be  so,  judgment  must 
be  arrested." 

Miss  Fray  appeared  in  person  to  support  the  declai'ation. 

Erle,  C.  J.     We  cannot  take  upon  ourselves  to  hold  that  the  letter  in  question 
can  under  no  circumstances  be  libellous.     The  matter  must  go  before  a  jury. 
The  rest  of  the  court  concurring. 
Judgment  for  the  plaintiff. 
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[606]  Eddison  and  Others,  the  Commissioners  of  the  Nottingham  Inclosure,  v. 
The  Rev.  .Toshiba  Williai:  Brookes,  Vicar  of  St.  Mary,  Nottingham. 
Nov.  9th,  1864. 

[S.  C.  11  L.  T.  378;  13  W.  E.  98.] 

By  an  act  for  inclosing  lands  in  the  town  of  Nottingham  (8  &  9  Vict.  c.  vii.),  the 
commissioner's  were  to  set  out  allotments  for  re-creation  of  the  inhabitants,  for  a 
cemetery,  to  the  lords  of  the  manor  for  right  of  soil, — to  the  vicar,  and  Earl  Manvers 
and  certain  charitable  trustees,  and  other  the  persons  entitled  to  corn-tithes,  riairial 
tithes,  &c.,  and  to  the  said  vicar  in  respect  of  the  glehe-lands  and  rights  of  common  belongini/ 
to  such  vicar, — and  to  certain  persons  entitled  to  common  rights ;  and  by  s.  66,  after 
having  made  the  before-mentioned  allotments,  they  were  to  divide  and  allot  the 
I'emainder  of  the  lands  to  be  inclosed  unto  and  amongst  the  several  owners  and 
proprietors  thereof  and  persons  who  should  be  entitled  to  an}^  estate,  right,  or 
interest  therein,  in  proportion  to  the  value  of  their  respective  rights  and  interests. 
Section  69  enacted  that  the  several  allotments  to  be  made  in  pursuance  of  the  act 
(except  the  allotments  to  the  mayor,  &o.,  for  places  of  recreation,  i^-c,  and  the  allot- 
ments to  the  said  vieai'  and  other  persons  in  lien  of  tithes),  should  be  inclosed  by 
tlie  allottees  :  and  by  s.  70,  it  was  provided  that  allotments  in  lieu  of  tithes  were 
to  be  fenced  at  the  general  expense. — By  s.  86,  the  commissioners  were  (before 
setting  out  any  allotments  to  the  persons  entitled  to  rights  of  common,  to  the  lord 
of  the  manor,  persons  entitled  to  tithes,  and  to  the  owners  and  proprietors  of  lands 
to  be  inclosed),  to  allot  what  they  should  judge  sufficient  to  defray  the  expenses  of 
and  incident  to  the  inclosure,  and  sell  the  same  to  defray  such  expenses.  And  by 
s.  89,  in  case  the  lands  so  set  apart  should  be  found  insufficient  to  defray  such 
expenses,  the  deficiency  was  to  be  made  up  and  raised  from  time  to  time  by  a  rate 
to  be  made  and  levied  upon  the  several  persons  interested  in  the  lands  to  be  inclosed, 
except  the  said  ricar  and  persons  entitled  to  tithes,  and  the  mayoi',  &c.,  in  respect  of  allot- 
ments for  recreation,  &e.  : — Held,  that  the  vicar  was  not  liable  to  be  rated  in  respect 
of  the  lands  allotted  to  him  on  account  and  in  lieu  of  the  lands  claimed  by  him  as 
gtehc-lands,  towards  the  general  expenses  of  the  Inclosure  Act. 

The  following  case  was  stated  for  the  opinion  of  the  court,  under  the  Common 
Law  Procedure  Act,  1852  : — 

1.  The  writ  herein  was  issued  to  recover  4871.  7s  ,  the  amonnt  of  two  rates  levied 
by  the  commissioners  upon  the  vicar  in  respect  of  glebe-land,  with  interest  thereon. 

2.  The  public  act  is  41  G.  3,  c.  109,  intituled  "An  Act  for  con.solidating  in  one 
act  certain  provisions  usually  inserted  in  Acts  of  Inclosure;"  and  the  local  act  is 
the  8  &  9  Vict.  c.  vii.,  intituled  "An  act  for  inclosing  lands  in  the  parish  of  St.  Mary, 
in  the  town  and  county  of  the  town  of  Nottingham." 

3.  By  the  public  act,  s.  6,  it  is  enacted  that  all  persons  and  bodies  corporate  and 
politic  who  shall  have  or  claim  any  common  or  other  right  to  or  in  any  lands  to  be 
inclosed,  shall  deliver  to  the  commissioners  therein  named,  and  in  manner  therein 
mentioned,  an  account  or  schedule  in  writing,  signed  by  them  or  their  agent,  of  such 
their  respective  rights  or  claims,  and  [607]  therein  describe  the  lands  and  grounds, 
and  the  respective  messuages,  lands,  and  hereditaments  in  respect  whereof  they  shall 
respectively  claim  to  be  entitled  to  any  and  which  of  such  rights  in  and  upon  the  same, 
with  the  name  of  the  person  then  in  the  actual  possession  thereof,  and  the  particulai- 
computed  quantities  of  the  same  respectively,  and  of  what  natui-e  and  extent  such 
right  is,  and  also  in  what  right  and  for  what  estates  and  interests  they  claim  the  same 
respectively,  distinguishing  the  freehold  from  the  leasehold,  &c.  ;  and,  in  default  of 
making  such  claim,  shall  be  barred  from  any  right,  as  therein  mentioned. 

4.  By  the  local  act,  s.  36,  all  persons  claiming  any  interest  in  any  of  the  lands  to 
be  inclo.sed  shall  deliver  their  respective  claims,  in  writing  under  their  hands,  to  the 
commissioners,  at  the  meetings  to  be  held  for  that  purpose,  stating  the  several 
particulars  in  respect  whereof  such  claims  are  made,  and  distinguishing  freehold  and 
leasehold  from  each  other. 

5.  By  the  local  act,  s.  37,  after  the  said  claims  are  received,  the  commissioners  are 
to  examine  and  determine  the  same,  and  make  such  order  as  to  them  shall  seem  just ; 
and  which  order  shall  be  final 
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6.  By  the  public  act,  s.  14,  the  several  shares  of  and  in  the  lands  which  shall  upon 
division  be  allotted  to  the  several  persons  entitled  to  the  same,  shall,  when  so  allotted, 
be  in  full  bar  and  satisfaction  and  compensation  for  their  several  and  respective  lands, 
grounds,  rights  of  common,  and  all  other  rights  and  properties  whatsoever  which  they 
respecti\ely  had  or  were  entitled  on  and  over  the  said  lands  and  grounds  immediately 
before  the  passing  of  the  local  act. 

7.  By  the  local  act,  s.  86,  for  defraying  the  costs  of  carrying  the  local  act  into 
execution,  the  commissioners  shall,  at  sucla  period  as  they  think  proper,  before  any 
allotments  are  set  out  to  the  parties  entitled  to  [608]  the  rights  of  common,  to  the 
lord  of  the  manor,  persons  entitled  to  tithes,  and  to  the  owners  and  proprietors  of 
the  lands  to  be  inclosed,  mark  and  allot  for  sale  such  portion  of  the  lands  as  they 
shall  judge  sufficient  in  value  to  defray  the  expenses  of  obtaining  and  executing  the 
powers  of  the  act,  and  shall  from  time  to  time  sell  such  lands  as  therein  mentioned. 

8.  By  the  local  act,  s.  89,  it  is  provided  that,  if  at  any  time  it  shall  appear  to  the 
commissioners,  either  before  or  after  the  execution  of  their  award,  that  the  money 
to  arise  by  such  sales  shall  not  be  sufficient  to  defray  the  expenses  aforesaid,  the 
deficiency  shall  be  made  up  and  raised  from  time  to  time  by  a  rate  to  be  made  and 
levied  upon  the  several  persons  interested  in  the  lands  to  be  inclosed  (except  the  said 
vicar  and  persons  entitled  to  tithes,  and  the  mayor,  aldermen,  and  burgesses  in  respect 
of  the  lands  for  places  of  public  recreation,  &c.),  in  such  shares  and  proportions,  within 
such  time,  and  to  be  paid  to  such  persons,  as  the  commissioners  shall  from  time  to 
time  direct. 

9.  By  the  local  act,  s.  90,  it  is  enacted  that,  if  any  person  shall  refuse  to  pay  his 
proportion  of  such  expenses  within  the  time  and  to  such  person  as  the  commissioners 
shall  appoint,  it  shall  be  lawful  for  the  commissioners  to  recover  the  same,  with 
interest,  by  action  at  law  in  their  own  names,  in  any  of  Her  Majesty's  courts  of 
recoixl  at  Westminster,  or  to  be  levied  by  distress,  or  to  enter  upon  the  premises 
allotted,  and  demise  the  same,  and  receive  the  rents  until  the  rate  and  expenses 
shall  be  paid. 

10.  By  the  local  act,  s.  93,  it  is  enacted  that  it  shall  be  lawful  for  the  proprietors 
of  allotments  being  tenants  for  life,  oi'  any  other  estate  of  freehold,  and  also  for  certain 
other  classes  of  persons  therein  mentioned  representing  persons  under  incapacity,  to 
charge  their  allotments  with  any  money  not  exceeding  51.  per  acre  [609]  towards  their 
proportion  of  the  inclosure  expenses,  by  mortgage  as  therein  mentioned. 

11.  By  the  local  act,  s.  94,  it  is  enacted  that  it  should  be  lawful  for  the  commis- 
sioners, on  application  made  to  them  in  writing  by  any  of  the  proprietors  of  allot- 
ments to  be  made  by  virtue  of  the  act,  or  by  any  of  the  husbands,  guardians,  trustees, 
committees,  or  attorneys  of  or  for  any  of  such  proprietors,  being  under  coverture, 
minors,  idiots,  lunatics,  or  beyond  the  seas,  or  under  any  other  disability  or  incapacity, 
or  by  the  persons  acting  as  such  guardians,  trustees,  committees,  or  attorneys,  respec- 
tively, or  by  any  of  the  said  proprietors  being  tenants  in  tail,  or  for  life  or  lives,  or 
on  any  other  contingency,  or  by  any  trustees  or  feoflees  for  charitable,  parochical,  or 
other  uses,  to  sell  any  part  of  any  such  allotment,  for  raising  a  sum  of  money  sufficient  to 
defray  the  proportionable  part  of  the  expenses  which  should  on  such  rates  be  charged 
upon  such  parties,  and  of  the  expenses  of  making  and  completing  such  sale  :  Provided 
always,  that  it  should  not  be  lawful  for  any  proprietor  of  an  allotment  to  raise  b}'^  any 
such  sale,  or  by  mortgage  and  sale,  any  greater  sum  of  money  for  the  purposes  afore- 
said than  such  proprietor  might  have  borrowed  or  charged  upon  his  allotment  for  such 
purposes  by  virtue  of  the  said  first-recited  act,  41  Gr.  .■5,  c  109,  reckoning  -51.  for  each 
acre  thereof :  Provided  further  that,  in  all  cases  in  which  the  money  so  raised  by  any 
such  sale  should  not  be  equal  to  the  money  which  might  be  borrowed  or  charged  on 
such  allotment  as  aforesaid,  it  should  be  lawful  for  the  proprietor,  part  of  whose  allot- 
ment should  be  sold  as  aforesaid,  to  charge  his  allotment  with  any  sum  not  exceeding 
the  difference. 

12.  By  the  local  act,  it  is  recited  in  the  preamble  that  Henry  Smith,  Samuel  Fox, 
and  other  persons  therein  named,  claimed  to  be  owners  or  proprietors  of  [610]  or 
otherwise  interested  in  some  of  the  lands  to  be  inclosed,  and  other  persons  also  claimed 
as  therein  mentioned.  And  then, — reciting  that  Eai'l  Manvers  was  or  claimed  to  be 
entitled  to  corn-tithes  arising  or  accruing  from  the  lands  to  be  inclosed,  and  the  Rev. 
J.  W.  Brookes,  the  now  defendant,  as  the  vicar  of  the  parish  of  St.  Mary,  was  or  claimed 
to  be  entitled  to  the  vicarial  tithes  arising  or  issuing  out  of  such  lands,  or  some  parts 
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thereof ;  and  that  "William  Watson  and  others  claimed,  as  devisees  under  the  will  of 
\[icah  Gedling,  to  be  entitled  to  the  tithes  or  tenths  of  hay  arising  or  issuing  out  of 
■ertain  parts  of  the  lands  to  be  inclosed  ;  and  the  charitable  trustees  of  the  said  town, 
IS  trustees  of  the  Free  Grammar  School  of  the  said  town,  were  or  claimed  to  be  entitled 
to  the  tithes  or  tenths  of  hay  aiising  or  issuing  out  of  certain  other  portions  of  the  said 
Lands, — it  is  enacted  that  the  public  act,  41  G.  3,  c.  109,  shall  be  executed  as  part  of 
the  local  act,  except  in  such  cases  wherein  the  same  is  repealed  or  varied  or  inapplicable 
to  the  purposes  of  the  local  act. 

1  3.  By  the  local  act,  the  commissioners  are  to  allot  parts  of  the  lands  to  be  inclosed, 
as  follows, — by  s.  53,  for  the  purposes  of  public  recreation  ;  by  s.  54,  for  a  public 
cemetery  ;  and  by  s.  55,  for  the  lord  of  the  manor. 

14.  By  the  local  act,  s.  56,  it  is  provided  that  the  commissioners  shall  allot  and 
award  unto  the  vicar  of  the  said  parish  of  St.  Mary,  and  unto  the  said  Lord  Manvers, 
William  W'atson  and  others,  devisees  in  trust  under  the  will  of  Micah  Gedling,  and 
the  charitable  trustees  of  the  town  of  Nottingham,  trustees  of  the  Free  Grammar 
School,  or  other  the  persons  who  may  be  entitled  to  corn-tithes,  vicarial  tithes,  or 
tithes  or  tenths  of  hay,  or  other  tithes,  and  to  the  said  vicar  in  respect  of  glebe-lands 
and  rights  of  common  belonging  to  such  vicai-,  such  parcels  of  the  lands  to  be  inclosed 
[611]  as  in  the  judgment  of  the  commissioners  shall  be  a  full  equivalent  ami  compensa- 
timi  to  such  persons  severally  and  respectively  for  their  several  and  respective  claims, 
when  substantiated  to  the  satisfaction  of  the  commissioners,  in,  over,  and  upon  the 
lands  to  be  inclosed. 

15.  By  s.  57,  the  commissioners  are  to  allot  part  of  the  lands  to  be  inclosed  to  the 
freemen  of  Nottingham,  and  to  the  toftstead  owners  and  inhabitant  householders  :  and 
liy  s.  66,  after  the  .said  several  allotments  have  been  made,  the  commissioners  shall 
divide,  allot,  and  award  the  remainder  of  the  lands  to  be  inclosed  unto  and  amongst 
the  several  owners  and  proprietors  thereof,  and  persons  who  shall  be  entitled  to  any 
I'^tate,  right,  or  interest  therein,  in  such  shares  and  proportions  as  the  commissioners 
shall  adjudge  and  determine  to  be  proportionate  to  the  value  of  their  respective  T'ights 
and  intei'csts  therein. 

16.  By  the  local  act,  s.  69,  it  is  enacted  that  the  several  allotments  to  be  made  in 
pursuance  of  this  act  (except  the  allotments  to  the  raaj'or,  aldermen,  and  burgesses 
fi)i-  places  of  public  recreation,  &c.,  and  the  allotments  to  the  said  vicar  and  other 
]iersons  in  lieu  of  tithes)  shall  be  inclosed,  ditched,  and  fenced,  at  the  expense  of  the 
I  Lspective  persons  to  whom  the  same  shall  be  allotted,  in  such  manner  and  within  such 
times  as  the  commissioners  shall  by  their  award,  or  any  writing  under  their  hands, 
direct;  and  the  fences  so  to  be  made  shall  for  ever  afterwards  be  repaired  and 
maintained  by  such  persons  as  the  commissioners  shall  by  their  award  direct. 

17.  By  the  local  act,  s.  70,  the  allotments  to  be  made  to  the  said  vicar  and  other 
persons  in  lieu  of  tithes  shall  be  well  and  sufficiently  inclosed  and  fenced  on  all  such 
parts  and  sides  as  shall  not  be  directed  to  be  fenced  by  any  other  proprietor,  or  as 
shall  not  adjoin  any  inclosed  land  or  be  bounded  by  any  sufficient  [612]  watercourse 
or  other  sufficient  fence  :  and  the  expense  attending  the  inclosing  and  fencing  the 
same  shall  be  discharged  out  of  the  inclosure  expenses  fund  ;  and  all  such  inclosures 
and  fences,  when  made,  shall  for  ever  thereafter  be  kept  in  repair  b^'  the  said  vicar  or 
by  the  persons  for  the  time  being  entitled  in  possession  to  the  .said  allotments. 

18.  By  s.  38  of  the  public  act,  it  is  provided  that  the  rector  or  vicar  for  the  time 
lieing,  by  indenture  under  his  hand,  with  consent  of  the  bishop  and  patron,  may  lease 
iir  demise  all  or  any  part  of  the  allotments  allotted  to  such  rector  or  vicar  by  virtue 
I  if  the  local  act,  to  any  person  for  any  term  not  exceeding  twenty-one  years,  to 
commence  within  twelve  months  after  the  execution  of  the  award  ;  so  that  the  rent 
shall  be  reserved  to  the  rector  or  vicar  for  the  time  being  by  four  quarterly  payments  ; 
and  so  that  the  best  rent  be  gotten,  without  taking  anj'  premium  or  consideration  for 
granting  the  same,  and  otherwise  as  therein  mentioned. 

19.  By  the  local  act,  s.  73,  it  is  provided  that  the  vicar  for  the  time  being  of 
St  Mary,  by  indenture,  with  consent  of  the  patron  of  the  vicarage,  and  with  consent 
'  >f  the  bishop,  may  lease  or  demise  all  or  any  part  of  the  allotment  to  be  made  to  such 
\  icar  in  right  of  his  vicarage,  to  any  person,  for  not  exceeding  twenty-one  years,  by 
ijuarterly  payments,  so  that  the  best  rent  be  obtained,  without  taking  any  fine  or 
consideration  for  granting  such  lease  ;  with  provisions  for  cesser,  and  granting  new 
leases,  as  therein  mentioned. 
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20.  The  lands  to  be  inclosed  consisted  of  about  1200  acres.  A  small  portion  con- 
sisted of  two  pieces  of  waste  land  upon  which  it  was  alleged  the  inhabitant  householders 
and  freemen  only  had  a  right  of  pasturage.  All  the  remainder  of  the  lands  consisted 
of  [613]  lands  of  freehold  tenure  belonging  to  different  proprietors  owners  of  the  land 
in  fee-sini[)le,  but  subject  to  a  light  of  pasturage  thereon  for  a  limited  number  of 
cattle  during  certain  periods  of  the  year :  and  this  right  of  pasturage  existed  only  in 
the  freemen  and  the  occupiers  of  a  few  old  houses  called  toftsteads.  The  owners  of 
the  lands  had  no  right  of  common  ovei-  the  lands  ;  but  owned  the  land  subject  to  the 
easement  of  pasturage  as  aforesaid  :  and,  on  the  other  hand,  the  persons  entitled  to 
the  right  of  pasturage  owned  no  portion  of  the  lands  to  be  inclosed. 

21.  The  land-owners  let  the  lands  for  beneficial  rents;  they  being  entitled  to  the 
land  during  the  valuable  part  of  the  year,  getting  the  crops;  the  commoners  only 
getting  the  aftermath.  The  land-owneis  were  very  numei'ous,  and  amongst  them  was 
the  vicar  of  St.  Marv,  as  the  owner  of  glebe-lands.  Such  glebe-lands  were  in  every 
respect  under  the  same  conditions  as  the  lands  of  the  other  land-owners.  Glebe-buid 
paid  rates,  was  let  for  beneficial  rents,  was  subject  to  the  freemen's  and  toftstead- 
owners'  right  of  common  :  and,  when  the  commonable  period  was  over,  the  fences  had 
to  be  I'epaired  by  the  vicar  or  his  tenants  :  and  such  glebe-land  was  utterly  indistin- 
guishable fi'om  the  land  of  other  land-owners. 

22.  Amongst  the  claims  delivered  to  the  commissioners  were  claims  by  numerous 
land-owners,  specifying  the  quantity  and  situation  of  the  land  claimed  for,  and  the 
estate  therein  of  the  pei'son  making  the  claim.  Earl  Manvers  made  a  claim  for  corn- 
tithes.  William  Watson  and  others,  devisees  of  Micah  Gedling,  claimed  for  hay-tithes  ; 
and  such  devisees  also  made  a  claim  for  lands  belonging  to  them  as  land-owners.  The 
charitable  trustees  claimed  for  hay-tithes  ;  and  such  chaiitable  trustees  also  made  a 
claim  for  lands  belonging  to  them  as  land-owners.  And  all  such  claims,  as  [614]  well 
for  tithes  as  for  land-owners,  were  duly  substantiated  to  the  satisfaction  of  the 
commissioners. 

Amongst  the  claims  was  the  following,  made  by  the  vicar  of  St.  Mary : — 

"  I  claim  to  be  entitled,  as  vicar  of  the  church  of  St.  Mary,  to  the  several  pieces  of 
land  descril)ed  in  the  annexed  terrier,  lying  in  the  open  and  commonable  fields  of  the 
parish  of  St.  Mary,  and  to  all  rights  and  interests  thei'ein,  subject  nevertheless  to 
certain  common  rights  during  part  or  parts  of  each  yeai'. 

"  I  further  claim,  as  such  vicar,  to  be  entitled  to  all  tithes  of  milk,  calves,  lambs, 
wool,  agistment,  turnips,  greens,  peas,  taies,  and  green  crops  of  every  description, 
potatoes,  pigs,  eggs,  poultry,  and  all  other  tithes,  excepting  only  the  tithes  of  corn, 
grain,  and  hay,  arising  or  acci-uing  due  as  well  upon  the  said  open  and  commonable 
lands  as  upon  all  other  the  lands  of  the  said  parish,  excepting  only  certain  portions 
thereof  which  have  already  been  exonerated  from  tithes. 

"Terrier  of  the  glebe-lands  of  the  vicarage  of  the  Blessed  Virgin  Mary,  in 
Nottingham,  lying  in  the  open  and  commonable  fields  of  Nottingham  aforesaid  : — 

"  In  the  meadows, — 

"  One  piece  of  land  in  the  Fui'long,  abutting  on  King's  meadows,  containing  by 
admeasurement  la.  3r.  ;37p.,  lately  occupied  liy  John  Cooper,  bounded  north  by  land 
of  E  and  A.  Goodhead,  south  by  land  the  propeiiy  of  the  devisees  of  Gedling, 
deceased,  west  by  the  Earl's  closes,  east  by  other  lands  of  the  said  devisees  : 

"One  other  piece  of  land  on  the  Little  Rye  Hills,  containing  by  admeasurement 
2r.  .j.5p.,  in  the  occupation  of  William  Brighton,  bounded  east,  west,  north,  and  south 
as  therein  mentionecl : 

"One  other  piece  of  land  on  the  Kye  Hills,  containing  by  admeasurement  2r.  5p., 
occupied  by  William  [615]  Biighton,  and  Ijounded  as  therein  mentioned.  [And  so 
on,  describing  twenty-six  pieces  of  land  belonging  to  him  as  glebe-land  of  St.  Mary's.]  " 

(Signed)         "J.  W.  Brookes." 

At  the  hearing  before  the  commissioners.  Lord  Manvers  substantiated  his  claim 
for  corn-tithes  :  William  Watson  and  others,  devisees  of  Gedling,  deceased,  and  the 
charitable  trustees  of  the  Free  Grammar  School,  severally  substantiated  their 
claims  for  hay  tithes;  and  the  vicar  of  St.  Mary  also  substantiated  his  claim  for 
tithes. 

23.  Allotments  of  land  were  severally  made  bv  the  commissioners  to  Lord  Manvers, 
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to  Gedling's  devisees,  to  the  charitable  trustees,  and  to  the  viuar  of  St.  Mary,  in  lieu 
I  if  such  tithes,  and  to  the  full  value  thereof,  as  adjudged  by  the  commissioners. 

2i.  In  addition  to  such  allotments  for  tithes,  distinct  and  separate  allotments  were 
;ilso  made  to  the  said  Gedling's  devisees,  and  to  the  said  charitable  trustees,  in  respect 
wf  the  lands  claimed  by  them. 

25.  Distinct  allotments,  amounting  to  18a.  3r.  37|p.,  were  also  made  to  the  vicar 
I  -t  St.  Mary,  in  respect  of  and  in  lieu  of  the  lands  claimed  by  him  as  glebe-lands  ;  and 
>iich  allotments  were  made  according  to  the  same  conditions  and  upon  identical  teims 
.^o  far  as  regards  value,  and  in  every  other  respect,  as  the  lands  of  other  land-owners. 

26.  Such  allotment  of  18a.  3r.  37|p.  was  in  addition  to  the  allotment  made  to  the 
\  icai-  in  lieu  of  tithes. 

27.  The  eliect  of  the  iuclosure  and  of  the  allotments  awarded  by  the  commissioners 
\\  as  to  convert  the  lands  claimed  from  mere  agricultural  lands  used  chiefly  for  pasture, 
>ubject  to  common  right  as  above,  and  capable  of  no  other  use,  into  freehold  lands, 
tiee  from  restrictions  and  incumbrances,  applicable  as  well  for  building  as  any  other 
jjurpose,  and  raising  their  [616j  \ alue  to  a  very  laige  amount :  and  the  land  allotted 
to  the  vicar  took  these  advantages  in  common  with  lands  allotted  to  the  different 
laud-owners. 

28.  The  commissioners  have  paid  out  of  the  inclosure  funds  the  cost  of  fencing 
; -h  allotments  so  made  to  Earl  Manvers,  Gedling's  devisees,  the  charitable  trustees, 
I'A  the  vicar  of  St.  Maiy,  in  lieu  of  tithes  ;  but  have  not  paid  the  cost  of  fencing  the 

ulher  allotments  made  to  the  said  persons  as  land-owners,  or  the  allotments  made  to 
the  vicar  in  respect  of  the  glebe-land. 

29.  In  carrying  the  local  act  into  e.vecution,  the  commissioners  marked  and  allotted 
for  sale  certain  poitions  of  lands,  and  sold  the  same,  as  directed  by  the  statute,  a)id 
ipplied  the  proceeds  in  carrying  the  act  into  execution  :  but  the  moneys  arising  from 
>iich  sales  not  being  sufficient  to  defray  the  expenses  of  executing  the  act,  the  com 
iiiissioners  have  duly  made  certain  rates  under  s.  89  of  the  local  act  upon  the  several 
persons  interested  in  the  lands  to  be  inclosed  ;  and  in  such  rates  the  commissioners 
have  rated  the  vicar  in  respect  of  his  glebe-lands  claimed  by  him,  and  have  also  lated 
\Vatson  and  others,  Gedling's  devisees,  and  the  charitable  trustees,  in  respect  of  the 
1  uids  severally  claimed  by  them  :  but  the  commissioners  have  not  rated  the  Earl 
Manvers,  Gedling's  devisees,  the  charitable  trustees,  or  the  vicar  of  St.  Mary,  being 
the  several  persons  entitled  to  tithes,  in  respect  of  the  allotments  made  to  them 
respectively  in  lieu  of  tithes. 

30.  The  local  act  was  to  lie  referred  to,  if  required,  as  part  of  the  case. 

31.  The  vicar  of  St.  Mary  contended  that  he  was  not  liable  to  be  rated  in  respect 
of  the  lands  allotted  to  him  in  lien  of  the  glebe-lands  claimed  by  him.  The  com- 
missioners contended  that  he  was  liable  to  be  rated  in  respect  of  his  glebe-lands. 

[617]  32.  The  question  for  the  opinion  of  the  court  was, — whether  the  vicai-  was 
liable  to  be  rated  in  respect  of  the  lands  allotted  to  him  on  account  and  in  lieu  of  the 
lands  claimed  by  him  as  glebe-lands. 

If  the  court  should  be  of  opinion  that  the  vicar  was  liable  to  be  so  rated,  then 
judgment  was  to  be  entered  for  the  plaintifts  for  4871.  7s.,  and  costs  of  suit.  If  the 
court  should  be  of  a  contrary  opinion,  judgment  was  to  be  entered  for  the  defendant, 
with  costs  of  suit. 

Boden,  Q.  C.  (with  whom  was  Quain),  for  the  plaintiffs  («).  The  vicar,  it  is  sub- 
mitted, is  liable  to  be  rated  in  respect  of  the  lands  allotted  to  him  on  account  and 
in  lieu  of  the  lands  claimed  by  him  as  glebe-lands.  By  the  local  inclosure  act,  the 
preamble  of  which  lecites  the  locality  and  the  natuie  of  the  lands  to  be  inclosed  and 
the  persons  entitled  as  owners  of  land  and  of  other  rights  (including  the  vicar),  the 
commissioners  are  to  set  out  allotments  for  recreation  for  the  inhabitants  of  Nottingham 
(s.  Oo) ;  for  a  cemetery  (s.  54) ;  to  the  lords  of  the  manor  for  right  of  soil  (s.  .55)  :  to 
the  vicar  of  the  paiish  of  St.  Mary,  and  to  Earl  Manvei's,  W.  AVatson,  J.  Fox,  and 
T.  Choulei',  devisees  in  trust  under  the  will  of  Micah  Gedling,  deceased,  and  the 
charitable  trustees  of  Nottingham,  trustees  of  the  free  grammar  school,  or  oilier  the 

(a)  The  point  marked  for  argument  on  the  part  of  the  plaintiffs  was  as  follows  : — 
"  That  the  exemption  from  rates  contained  in  the  89th  section  of  the  local  act, 

8  &  9  Vict.  c.  vii.,  applies  only  to  lands  allotted  to  the  defendant  in  lieu  of  tithes,  and 

not  to  lands  allotted  to  him  in  lieu  of  any  other  claim." 
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persons  who  may  be  entitled  to  corn-tithes,  vicarial  tithes,  or  tithes  or  tenths  of  hay, 
or  other  tithes,  and  to  the  said  vicar  in  respect  of  the  glebe-lands  and  rights  of  common 
belonging  to  such  vicar  (s.  5()) ;  to  the  fi'ee-[618]-men  of  Nottingham  and  owners  of 
antient  toftsteads  in  the  said  town,  and  inhabitant  householders  of  the  town,  and 
others  (if  any)  entitled  to  rights  of  common  (ss.  57-59), — the  66th  section  enacts, 
"that,  after  the  several  allotments  hereinbefore  directed  shall  have  been  made,  the 
commissioners  shall  divide,  allot,  and  award  all  the  remainder  of  the  lands  to  be 
inclosed  unto  and  amongst  the  several  owners  and  proprietors  thereof,  and  persons 
who  shall  be  entitled  to  any  estate,  right,  or  interest  therein,  in  such  shares  and  pro- 
portions as  the  commissioners  shall  adjudge  and  determine  to  be  proportionate  to  the 
value  of  their  respective  rights  and  interests  therein."  The  69th  section  enacts  that 
"the  several  allotments  to  be  made  in  pursuance  of  this  act  (e.xcept  the  allotments  to 
the  mayor,  &c.,  for  places  of  recreation,  public  walks,  and  baths,  and  the  allotments 
to  the  said  vicar  ancl  other  persons  in  lieu  of  tithes)  shall  be  inclosed,  ditched,  and 
fenced  at  the  expense  of  the  respective  persons  to  whom  the  same  shall  be  allotted, 
in  such  manner  and  within  such  times  as  the  commissioners  shall  by  their  award  or 
any  writing  under  their  hands  direct,  ancl  the  fences  so  to  be  made  shall  for  ever 
afterwards  be  repaired  and  maintained  by  such  persons  as  the  commissioners  shall  by 
their  award  direct."  By  s.  70,  allotments  in  lieu  of  tithes  are  to  be  fenced  at  the 
general  expense.  By  s.  73,  the  vicar  has  power  to  lease  the  allotment  made  to  him 
in  right  of  his  vicarage.  By  s.  86,  the  commissioners  are  impowered,  for  the  purpose 
of  raising  money  for  defraying  the  expenses  of  the  inclosure,  "  at  such  period  as  they 
think  proper  (before  any  allotments  are  set  out  to  the  persons  entitled  to  rights  of 
common,  to  the  lord  of  the  manor,  persons  entitled  to  tithes,  and  to  the  owners  and 
proprietors  of  the  lands  to  be  inclosed),  to  mark  and  allot  such  parts  of  the  lands  to 
be  inclosed  as  they  shall  judge  sufficient  in  value  to  de-[619]-fray  the  expenses  incurred 
preparatory  to  and  in  obtaining  and  in  executing  the  powers  of  the  act,  and  shall 
from  time  to  time  as  they  shall  tind  expedient  sell  and  dispose  of  the  same,  either  by 
public  auction  or  private  contract ;  and  the  purchase  moneys  to  arise  by  such  sales 
shall  be  paid  into  the  hands  of  the  commissioners,  and  shall  be  by  them  applied  in 
discharging  the  said  expenses."  Then  comes  the  !S9th  section,  which  enacts,  "  that, 
if  at  any  time  it  shall  appear  to  the  commissioners,  either  before  oi'  after  the  execution 
of  their  award,  that  the  money  to  arise  by  such  sales  shall  not  be  sufficient  to  defray 
the  expenses  aforesaid,  the  deficiency  shall  be  made  up  and  raised  from  time  to  time 
by  ;i.  rate  to  be  made  and  levied  upon  the  several  persons  interested  in  the  lands  to  be 
inclosed  (except  the  said  incar  and  permns  entitled  to  tithes,  and  the  mayor,  aldermen,  and 
burgesses  in  respect  of  the  lands  allotted  for  places  of  recreation,  public  walks,  and 
baths),  in  such  shares,  and  proportions,  within  such  time,  and  to  be  paid  to  such 
persons  as  the  commissioners  shall  from  time  to  time  direct."  The  question  turns 
upon  this  exception.  That  is  to  be  construed  with  reference  to  the  general  powers  of 
the  act.  The  exception  refers  to  the  vicar  as  one  of  the  tithe-owners,  and  not  in  his 
capacity  of  land-owner  in  respect  of  his  glebe.  It  has  reference  to  the  class  of  persons 
vrhose  allotments  are  under  ss.  69,  70,  to  be  fenced  and  inclosed  at  the  general  expense. 
[Byles,  J.  The  expression  in  ss.  69,  70,  is  "the  said  vicar  and  otiier  persons  in  lieu  of 
tithes  :  "  but,  in  the  exception  in  s.  89,  the  word  "  other  "  is  omitted.]  The  form  of 
expression,  no  doubt,  is  somewhat  inaccurate ;  but  the  intention  is  obvious  enough, 
when  the  whole  of  the  provisions  are  looked  at  together.  The  69th  section  beyond 
question  refers  to  the  vicar  only  in  his  capacity  of  tithe-owner.  There  could  be  no 
reason  why  [620]  the  vicar,  as  land-owner,  should  be  favoured  at  the  expense  of  the 
other  proprietors  of  land. 

Mellish,  Q.  C.  (with  whom  was  A.  Wills),  contra  (a).  The  89th  section  of  the 
local  act  in  terms  excepts  "the  said  vicar  and  persons  entitled  to  tithes,   and  the 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as 
follows : — 

"  1.  That  the  power  of  the  commissioners  to  make  the  rate  in  dispute  is  given  by 
s.  89  of  the  local  act,  8  &  9  Vict.  c.  vii. : 

"  2.  That,  by  that  section,  the  vicar  is  excepted  from  the  persons  on  whom  the 
rate  is  to  be  made  : 

";J.  That  there  is  no  limitation,  express  or  implied,  of  that  exception  ;  and  that 
it  applies  to  all  allotments  made  to  him  as  \icar." 
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mayor,  aldermen,  and  burgesses  in  respect  of  the  lands  allotted  for  places  of  recreation, 
public  walks,  and  baths,"  from  liability  to  be  rated  to  make  up  the  deficiency  in  the 
fund  raised  under  s.  86  for  defraying  the  expenses  of  and  incident  to  the  inclosure. 
And  there  is  good  reason  why  these  large  expenses  should  not  be  charged  upon  one 
who  has  only  a  life-interest  in  his  allotment,  without  the  power  of  charging  it,  as 
others  having  limited  interests  may,  by  mortgage  or  sale  of  part  under  ss.  93  and  94  (li). 
It  is  under  s.  56  that  [621]  the  allotments  to  the  vicar  in  respect  of  tithes  and  glebe- 
lands  and  rights  of  common  are  to  be  made,  and  not  under  s.  66,  which  relates  only 
to  the  allotment  of  the  residue  of  the  lauds  to  be  inclosed  among  the  other  owners 
and  proprietors.  The  persons  named  in  s.  56,  the  vicar,  and  the  tithe-owners,  are  to 
receive  "such  parcels  of  the  lands  to  be  inclosed  as  in  the  judgment  of  the  commis- 
sioners shall  be  a  full  equkalent  and  compensaiion  to  such  persons  se\'erally  and  respec- 
tively for  their  several  and  respective  claims  in,  over,  or  upon  the  lands  to  be  inclosed." 
Would  the  vicar  receive  a  full  equivalent  and  compensation  for  his  claims,  if  his  allot- 
ment in  respect  thereof  was  to  be  charged  with  the  large  sum  now  sought  to  be 
imposed  upon  it  1 

Boden,  Q.  C,  in  reply.  The  93rd  and  94th  sections  very  much  strengthen  the 
argument  on  the  part  of  the  plaintiffs.  The  vicar  is  clearly  a  tenant  for  life  within 
the  meaning  of  those  provisions.  The  30th  section  of  the  General  Inclosure  Act, 
41  G.  3,  c.  109,  contains  an  express  exception  in  favour  of  rectors  and  vicars.  The 
vicar  here,  in  respect  of  his  allotment  for  the  glebe-land,  is  treated  like  any  other 
land-owner.  He  takes  a  valuable  benefit  under  the  inclosui'e  ;  there  is  therefore  no 
reason  why  he  should  be  relieved  from  the  concomitant  burthen.  [Byles,  J.  The 
f  yth  section  gives  the  commissioners  power  to  enforce  pavment  of  the  additional  rate 
by  action  at  law  or  by  entry  upon  the  whole  of  the  land  to  be  allotted.  If  the  com- 
missioners had  under  s.  84,  set  apart  a  sufficient  quantity  [622]  of  the  land  to  defray 
the  expenses,  there  would  have  been  no  need  of  a  rate.  They  were  bound  to  take 
care  to  reserve  enough  for  that  purpose.]  The  89th  section  was  inserted  for  the 
express  purpose  of  remedying  any  failure  in  that  respect.  [Byles,  J.  If  the  vicar 
■uid  the  other  persons  exempted  from  contribution  to  the  inclosure  expenses  by  s.  69, 
are  held  liable  to  be  assessed  to  the  additional  rate  undei-  s.  89,  they  will  not  get  the 
full  equivalent  and  compensation  contemplated  by  s.  56.]  The  whole  scope  of  the  act 
shews  that  the  vicar  was  to  be  dealt  with  in  respect  of  his  glebe-land  in  the  character 
of  an  ordinary  land-owner. 

Erle,  C.  J.  I  am  of  opinion  that  the  vicar  of  St.  Mary's  is  not  liable  to  be  rated 
in  respect  of  the  lands  allotted  to  him  on  account  and  in  lieu  of  the  lands  claimed  by 
bim  as  glebe-lands,  towards  the  general  expenses  of  the  Inclosure  Act.  The  act  gives 
the  commissioners  power,  under  s.  86,  before  any  allotments  are  set  out  to  the  persons 
entitled  to  rights  of  common,  to  the  lord  of  the  manor,  persons  entitled  to  tithes,  and 
to  the  owners  and  proprietors  of  the  lands  to  be  inclosed,  to  mark  and  allot  such  parts 
of  the  lands  to  be  inclosed  as  they  shall  judge  sufficient  in  value  to  defray  the 
expenses  incurred  preparatory  to  and  in  obtaining  and  in  executing  the  powers  of  the 
act,  and  to  sell  the  same,  and  apply  the  proceeds  in  discharging  the  said  expenses. 
And,  if  the  money  to  arise  by  such  sales  shall  not  be  sufficient  to  defray  such 
expenses,  they  are,  by  s.  89,  to  make  up  the  deficiency  by  a  rate  to  be  made  and 
levied  upon  the  several  persons  interested  in  the  lands  to  be  inclosed, — except  the 
said  vicar  and  persons  entitled  to  tithes,  and  the  mayor,  &c.,  in  respect  of  the  lands 

(b)  The  93rd  section  enacts  that  it  shall  be  lawful  for  the  respective  proprietors  of 
allotments  to  be  made  by  virtue  of  the  act,  being  tenants  for  life  or  in  tail,  or  for  any 
other  estate  of  freehold  or  inheritance,  and  also  for  the  husbands,  guardians,  trustees, 
committees,  or  attorneys  of  any  of  the  proprietors  being  under  coverture,  infants, 
lunatics,  idiots,  or  beyond  seas,  or  otherwise  incapacitated,  and  for  the  trustees  or 
feoffees  for  charitable,  parochial,  or  other  uses,  or  a  competent  number  of  them,  in 
respect  of  any  lands  held  by  them  in  trust  for  any  charitable,  parochial,  or  other  uses 
(with  the  consent  of  the  commissioners,  testified  in  writing  under  their  hands  and 
seals),  from  time  to  time  to  charge  their  allotments  with  any  money  not  exceeding  51. 
per  acre  towards  their  respective  proportions  of  the  inclosure  expenses,  and,  for 
securing  the  re-payment  of  such  money,  with  interest,  to  mortgage  the  said  allotments, 
&c.  And  s.  94  impow-ers  such  persons  to  sell  a  portion  of  any  such  allotment  for  the 
like  purpose,  under  certain  limitations. 
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allotted  for  places  of  recreation,  &c.  Mr.  Bodeii  has  contended  [623]  that  this 
exception  only  extends  to  the  vicar  in  so  far  as  he  is  interested  in  tithes :  Mr.  Mellish, 
on  the  otlier'  hand,  contends  that  it  applies  to  the  vicar's  I'ights  in  respect  of  the 
glebe-land  also.  I  am  of  opinion  that  the  latter  construction  is  the  true  one,  and 
that  the  vicar  is  exempted  absolutely.  The  act  names  several  classes  of  allottees,  and 
amongst  them  the  vicar,  who  by  s.  5G  is  to  have,  in  respect  of  the  vicarial  tithes,  and 
of  the  glebe-lands  and  rights  of  common  Ixlonging  to  him,  a  full  equivalent  and  com- 
pensation for  his  claims  in,  o\er,  and  upon  the  lands  to  be  inclosed.  Then,  when  all 
these  have  been  provided  for,  the  residue  is  (by  s.  66)  to  be  allotted  amongst  the  land- 
owners. By  s.  69,  the  several  allotments  (except  those  for  places  of  lecreation,  &c., 
and  to  the  vieai-  and  other  persons  in  lieu  of  tithes)  aie  to  be  fenced  at  the  expense  of 
the  allottees.  Then  comes  s.  86,  which  provides  for  the  appropriation  of  a  certain 
portion  of  the  lands  to  be  sold  for  the  purpose  of  defraying  the  general  expenses  of 
the  inclosiire.  The  vicar  has  no  interest  in  the  quantity  to  be  set  apart  for  defraying 
the  expenses  of  the  inclosure.  He  is  to  have  an  allotment  which  is  to  be  a  full 
equivalent  and  compensation  for  his  tithes  and  glebe.  The  fund,  therefore,  out  of 
which  the  expenses  of  the  inclosure  are  to  come,  is  to  be  irrespective  of  the  allot- 
ments to  the  vicar.  And  by  s.  89,  in  case  the  fund  provided  under  s.  86  falls  short 
of  the  amount  required  for  that  purpose,  the  deticieney  is  to  be  made  up  by  a  rate. 
It  seems  to  me  to  stand  to  reason  that  the  intention  of  the  legislature  was,  that  those 
who  had  not  paid  enough  to  defray  the  expenses  of  the  inclosure  which  were  cast 
upon  them  by  the  act  were  to  be  assessed  for  the  purpose  of  making  up  the  deficienc}^ 
If  that  be  so,  the  liability  to  be  assessed  is  not  cast  upon  those  who  are  to  have  allot- 
ments equivalent  [624]  in  value  to  the  interests  they  had.  The  89th  section  may 
well  be  read  in  furtherance  of  that  view.  The  vicar  and  the  persons  entitled  to  tithes 
are  exempted  absolutely,  and  the  mayor,  &e.,  in  respect  of  the  allotments  for  I'ecrea- 
tion,  &c.  The  69th  and  70th  sections  make  it  cleai'  that  the  allotments  in  respect  of 
tithes  are  to  be  fenced  at  the  general  expense,  and  the  allotment  to  the  vicar  in  respect 
of  the  glebe  at  the  vicar's  expense.  Upon  the  W(jrds,  therefore,  and  upon  the  general 
scope  of  the  act,  it  seems  to  me  that  the  vicar  is  exempted  fiom  assessment  to  this  rate. 

Bylks,  J.  I  am  of  the  same  opiin'on  I  must  confess  that,  at  the  commencement 
of  the  argument,  I  was  inclined  to  think  otherwise  :  but,  upon  full  consideration,  I 
now  think  that  the  literal  construction  of  the  act  of  parliament  is  the  true  one.  As 
to  the  literal  construction  there  can  be  no  doubt.  The  vicar  was  to  have  a  full 
equivalent  and  compensation  both  in  respect  of  his  tithes  and  his  glebe.  I  cannot 
add  anything  to  what  has  been  pointed  out  by  my  Lord.  If  the  vicar  is  to  be  subject 
to  this  charge,  he  might  be  called  upon  to  pay  during  his  time  more  than  the  amount 
of  all  the  benefit  he  could  derive  from  his  allotment. 

Keating,  J.  I  am  entirely  of  the  same  opinion.  Looking  at  the  geneia!  scope 
and  object  of  the  statute,  and  at  the  way  in  which  the  56th  section  deals  with  the 
vicar,  it  is  clear  that  he  was  intended  by  s.  89  to  be  exempted  from  the  rate  with 
reference  to  the  description  in  s.  56.  In  that  section  he  is  dealt  with  in  two  capacities, — 
as  owner  of  the  vicarial  tithes,  and  as  entitled  to  an  allotment  in  I'espect  of  the  glebe- 
lands.  Mr.  Boden  says  he  has  in  respect  of  the  glebe-[625]-lands  been  dealt  with 
like  the  other  land-owners.  But,  taking  the  56th  and  89th  sections  together,  I  think 
it  is  clear  that  the  vicar  was  intended  to  be  altogether  exempted. 

Judgment  for  the  defendant. 

The  Vestry  of  Chelsea,  Appellants;  James  King,  Respondent.     Nov.  14th,  1864. 

[S.  C.  .34  L.  J.  M.  C.  9 ;  11  L.  T.  419 ;  10  Jur.  N.  S.  1150 ;  13  W.  R  157.] 

The  powers  conferred  upon  the  commissioners  under  the  6Sth  section  of  Michael 
Angelo  Taylor's  Act,  57  G.  3,  c.  xxix.,  absolutely  to  prevent  the  keeping  of  swine 
in  any  house,  building,  yard,  garden,  &c.,  in  or  within  forty  yards  of  any  sti-eet,  or 
public  place  within  the  district  comprised  in  that  act,  is  not  extended  liy  the 
73rd  section  of  the  Metropolis  Local  Management  Acts  Amendment  Act,  25  &  26  Vict, 
c.  102,  to  the  laigei-  district  comprised  within  such  last-mentioned  act. 

The  following  case  was  stated  for  the  opinion  of  this  court : — 
James  King,  the  respondent,   was  summoned  to  appear  before  H.  S.  Selfe,  Esq., 
one  of  the  magistrates  of  the  police-courts  of  the  Metropolis,  sitting  at  the  Westminster 
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police-court,  upon  a  complaint  made  by  Charles  Lahee,  on  hehalf  of  the  vestry  of 
St.  Luke's,  Chelsea,  the  appellants,  for  unlawfully  keeping  swine  in  a  yard  within 
forty  yards  of  a  street  called  Symons  Street,  in  the  parish  of  Chelsea,  within  the 
Metropolis,  conti-ary  to  the  statutes  57  G.  3,  c.  xxix.  (Michael  Angelo  Taylor's  Act), 
and  'lb  &  26  Vict.  c.  102  (the  Metropolis  Local  Management  Acts  Amendment  Act), 
s.  73. 

It  was  proved  that  the  resjjondent  kept  certain  swine  in  a  yard  called  Brook's 
Yard,  within  forty  yards  of  Symons  Sti'eet. 

//  v:as  not  proved  that  they  were  so  kept  as  to  be  in,  any  way  a  nuisance,  or  injurious 
to  health. 

[626]  The  statute  -57  G.  3,  c.  xxix.,  does  not  apply  to  the  parish  of  Chelsea,  or  to 
the  place  where  the  swine  are  kept,  unless  it  applies  to  it  by  virtue  of  the  statute 
■lb  &  26  Vict.  c.  102,  s.  73. 

The  appellants  contended  that  the  whole  of  the  68th  section  of  the  statute  57  G.  3, 
c.  xxix.,  was  extended  to  the  metropolis  by  the  statute  25  &  26  Vict.  c.  102,  s.  73, 
that  its  provisions  were  imperative,  and  therefore  that  the  magistrate  was  bound  in 
point  of  law  to  convict  the  respondent. 

The  magistrate  doubted  whether, — the  swine  in  question  not  being  a  nui.sance, 
nor  straying  in  the  streets, — the  case  came  within  the  73rd  section  of  the  25  &  26  Vict. 
e.  102,  which  extends  to  the  Metropolis  only  so  much  of  the  57  G.  3,  c.  xxix.,  a.s 
relates  to  the  powers  of  improving  and  regulating  the  streets,  and  for  the  suppression 
(if  nuisances  :  see  especially  s.  67  of  the  last-mentioned  act. 

Having  regard  to  the  provisions  of  the  Police  Act,  2  &  3  Vict.  c.  47,  s.  60,  clause  5, 
and  to  the  Nuisances  Removal  Act,  18  &  19  Vict.  c.  121,  s.  8,  the  magistrate  dismissed 
the  complaint,  on  the  ground  that  he  was  not  bound  in  point  of  law  to  convict  the 
respondent. 

The  appellants  being  dissatisfied  with  that  decision,  and  conceiving  it  to  be 
erroneous  in  point  of  law,  the  opinion  of  the  court  M'as  requested  whether  the 
raagisti'ate  was  bound  in  point  of  law  to  convict  the  respondent. 

Keane,  Q.  C,  foi'  the  appellants  (n)^.  The  question  [627]  turns  mainly  upon  the 
ronstruction  to  be  put  upon  the  67th  and  68th  sections  of  Michael  Angelo  Taylor's  Act, 
'>7  G.  3,  c.  xxix.  The  67th  section  enacts  that,  "in  case  any  hog-stye,  slaughter- 
house, horse-boiling  establishment,  or  any  other  matter  which  in  the  judgment  of  the 
commissioners  or  trustees  or  other  persons  having  the  control  of  the  pavements  in 
any  parochial  or  other  district  within  the  jurisdiction  of  this  act  (a)'^  is  a  nuisance  to 

(a)i  The  points  marked  for  argument  on  the  part  of  the  appellants  were  as 
follows  : — 

"  1.  That  the  provisions  of  the  68th  section  of  the  57  G.  3,  c.  xxix.,  are  all  of  them 
powers  of  improving  and  regulating  streets,  and  for  the  suppression  of  nuisances  : 

"  2.  That  the  68th  section  was  in  force  at  the  time  of  the  passing  of  the  25  &  26  Vict. 
c.  102  : 

"  3.  That  the  68th  section  is  not  inconsistent  with  the  Metropolis  Local  Manage- 
ment Act,  18  &  19  Vict.  c.  120,  or  with  any  of  the  metropolis  Management  Amend- 
ment Acts  : 

"  4.  That  the  68th  section  applies  to  the  metropolis  as  defined  by  the  metropolis 
Management  Acts,  and  therefore  to  the  parish  of  Chelsea,  by  force  of  the  73rd  section 
of  the  Metropolis  Local  Management  Act,  1  n52  : 

"  5.  That  the  provisions  of  the  68th  section  relating  to  the  keeping  of  swine,  are 
powers  for  improving  and  regulating  or  for  regulating  streets  : 

"  6.  I  hat  the  said  provisions  are  powers  for  the  suppression  of  nuisances  in  the 
streets  of  the  metropolis,  that  is,  in  the  words  of  the  title  of  the  57  G.  3,  c.  xxix.,  for 
removing  and  prem-nting  them  : 

"7.  That  the  other  provisions  mentioned  in  the  case  do  not  apply  to  pre\ent  the 
nuisance  or  effect  the  object  contemplated  by  the  68th  section  of  the  57  G.  3,  c.  xxix." 

(«)'"  This  extends  (by  s.  1)  to  "all  streets  and  public  places  which  are  now  paved, 
or  which  may  be  hereafter  paved,  within  the  cities  of  London  and  VVesminster  and 
borough  of  Southwaik,  and  any  other  parts  of  the  metropolis  which  are  included 
within  the  weekl}'  bills  of  mortality,  and  to  all  streets  and  public  places  which  are 
now  paved,  or  which  may  be  hereafter  paved,  within  the  parishes  of  St.  Pancras  and 
St.  Mary-le-bone,  in  the  county  of  Middlesex." 
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the  inhabitants  of  such  parochial  or  other  district,  or  any  of  them,  at  any  time  or 
times  hereafter  shall  be  in  any  of  the  streets,  lanes,  oi'  public  places  in  any  parochial 
or  other  district  within  the  jurisdiction  of  this  act,  it  shall  be  lawful  for  the  said 
commissioners,  &c.,  upon  complaint  thereof  to  them  made  by  any  inhabitant,  and, 
after  due  investigation  of  such  com-[628]-plaint,  by  notice  in  writing  under  the  hand 
or  hands  of  any  of  their  surveyor  or  suiveyors,  or  of  their  clerk  or  clerks  for  the  time 
being,  to  order  that  every  or  any  such  hog-stye,  necessary-house,  slaughter-house,  or 
other  matter,  beiiifj  a  nuisance,  shall  be  forthwith  remedied  or  removed  : "  and  it  pro- 
ceeds to  impose  a  penalty  for  disobedience  of  the  order.  By  s.  68,  it  is  fui'ther  enacted 
that  "  no  person  or  peisons  whomsoever,  at  any  time  or  times  hereafter,  shall  breed, 
feed,  or  keep  any  kind  or  species  of  swine  in  any  house,  building,  yard,  garden,  or 
other  hereditaments,  situate  and  being  in  or  within  forty  yards  of  any  street  or  public 
place  in  any  parochial  or  other  district  within  the  juiisdiction  of  this  act,  nor  shall 
suffer  any  kind  or  species  of  swine  belonging  to  him  or  them  to  stay  or  go  about  in 
any  street  or  public  place  in  any  parochial  or  other  district  within  the  jurisdiction  of 
this  act :  "  and  it  imposes  a  penalty  of  -iOs.  and  forfeiture  of  the  offending  swine.  The 
object  of  these  provisions  is  the  prevention  not  the  suppression  only  of  nuisances, —the 
keeping  swine  is  the  offence  to  be  put  down.  To  suppress  is  to  overpower  or  subdue 
an  existing  evil  (see  Webster's  Dictionary).  To  prevent  is  to  hinder  its  perpetration. 
This  is  the  evident  meaning  of  the  word  in  s.  73,  which  applies  to  the  carrying  of 
soap-lees,  night  soil,  &c.,  thi'ough  the  streets.  The  5th  clause  of  s.  60  of  the  Metro- 
politan Police  Act,  2  &  3  Vict.  c.  47,  which  imposes  a  penalty  on  "every  person  who 
shall  keep  any  pig-stye  to  the  front  of  any  street  or  road  in  any  town  within  the  said 
district,  not  being  shut  out  from  such  street  or  road  by  a  sufficient  wall  or  fence,  or 
who  shall  keep  any  swine  in  or  near  any  street,  or  in  any  dwelling,  so  as  to  be  a 
common  nuisance,"  as  well  as  the  Nuisances  Removal  Act,  18  &  19  Vict.  c.  121,  s.  8, 
■ — which  were  referred  to  by  the  magistrate, — both  relate  to  actual  nuisances.  For 
these  [629]  reasons,  it  is  submitted,  the  magistrate  ought  to  have  convicted  the  defen- 
dant. [Byles,  J.  Is  there  any  provision  other  than  those  in  the  57  G.  3,  c.  xxix.,  to 
prevent  the  keeping  of  pigs  within  forty  yards  of  a  street  or  highway  I]  None.  One 
main  object  of  the  legislature  was,  to  prevent  the  risk  of  those  evils  which  may  result 
from  the  keeping  of  swine  in  a  densely  populated  neighbourhood  :  and  the  law  which 
applies  to  one  district  must  applj'  to  all  tho.se  to  which  the  prohibition  is  extended. 
[Erie,  C.  J.  Where  an  act  of  parliament  is  susceptible  of  two  constructions,  one  of 
which  will  have  the  eff"ect  of  destroying  the  property  of  large  numbers  of  the  com- 
munity, and  the  other  will  not,  we  must  assume  that  the  legislature  intended  the 
former  to  be  applied  to  it.  Michael  Angelo  Taylor's  Act  took  in  all  the  densely 
populated  districts  or  places  within  or  near  the  meti'opolis ;  and  it  gave  extensive 
powers  for  removing  and  preventing  nuisances  and  obstructions  therein.  The  73rd 
section  of  the  25  &  26  Vict.  c.  102,  extends  to  the  larger  area  to  which  its  enactments 
apply,  not  all  the  powers  of  the  former  act  for  removing  and  preventing,  but  only 
those  for  the  suppression  of  nuisances.  The  act  seems  to  me  to  be  drawn  in  a  work- 
man-like manner.] 

No  one  appeared  on  behalf  of  the  respondent. 

Erle,  C.  J.  In  Michael  Angelo  Taylor's  Act,  57  G.  3,  c.  xxix.,  s.  68,  is  contained 
a  provision  that  "  no  person  or  persons  whomsoever,  at  any  time  or  times  hereafter, 
should  breed,  feed,  or  keep  any  kind  or  species  of  swine  in  any  house,  building,  yard, 
garden,  or  other  hereditaments  situate  and  being  in  or  within  forty  yards  of  any  street 
or  public  place  in  any  parochial  or  other  district  within  the  jurisdiction  of  that  act, 
nor  should  suffer  any  kind  or  species  of  swine  be-[630]-longing  to  him  or  them  to  stray 
or  go  about  in  any  street  or  public  place  in  any  parochial  or  other  district  within  the 
jurisdiction  of  that  act : ''  and  a  penalty  of  40s.  is  imposed  for  every  such  offence, 
besides  forfeiture  of  the  swine.  That  act  extended  to  all  streets  and  public  places 
within  the  weekly  bills  of  mortality,  embracing  therefore  many  densely  populated 
districts  The  act  contains  a  great  number  of  provisions  prior  to  the  68th  section, 
for  regulating  the  sti'eets  of  the  metropolis,  and  for  removing  and  preventing  nuisances 
and  obstructions  and  things  approximating  to  nuisances  in  various  ways  :  and  then 
the  68th  section  absolutely  prohibits  the  keeping  of  swine,  in  whatsoever  manner  they 
may  be  kept,  nuisance  or  no  nuisance,  in  or  within  forty  yards  of  any  street  or  public 
place.  So  stood  the  law  upon  this  subject  under  Michael  Angelo  Taylor's  Act.  After- 
wards came  the  25  &  26  Vict.  c.  102,  which  extends  over  a  much  larger  area,  taking 
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in  some  rural  districts,  as  well  as  several  districts  which  are  densel\-  populated,  from 
Fulham  to  Woolwich.  The  board,  which  was  originally  created  by  the  18  &  19  Vict. 
c.  120,  has  very  e.xtensive  powers  for  the  removal  of  actually  existing  nuisances.  The 
question  is  whether  they  have  the  power  to  prevent  the  keeping  of  pigs  in  the  manner 
described  in  this  case.  The  power  given  to  the  commissioners  under  the  68th  section 
of  Michael  Angelo  Taylor's  Act,  which  is  a  clause  of  a  highly  penal  nature,  is  extended 
to  the  local  board  by  the  73rd  section  of  the  Metropolis  Local  Management  Acts 
Amendment  Act,  25  &  26  Vict.  c.  102.  That  section  enacts  that  "the  powei's  of 
improving  and  regulating  streets,  and  for  the  suppression  of  nuisances,  contained  in 
the  57  G.  3,  c.  xxix.,  intituled  '  An  act  for  better  paving,  improving,  and  regulating 
the  streets  of  the  metropolis,  and  removing  and  preventing  nuisances  and  obstructions 
therein,'  shall,  so  far  as  the  same  is  in  force,  and  is  not  inconsistent  with  the  pro-[631]- 
visions  of  the  recited  acts(«),  and  this  act,  extend  and  apply  to  the  metropolis  as 
defined  in  the  firstly-recited  act  and  in  this  act,  including  any  unpaved  streets,  and 
notwithstanding  any  exceptions  therein  contained."  Is  the  power  contained  in  the 
57  G.  3,  c.  xxix.,  of  inflicting  a  penalty  for  keeping  pigs  in  a  manner  which  creates 
no  nuisance,  extended  by  the  recent  enactment,  so  as  to  compel  the  magistrate  under 
the  circumstances  mentioned  in  this  case  to  convict  the  party  ?  I  think  not.  The 
powers  vested  in  the  commissioners  under  the  old  act  might  have  been  conferi'ed  upon 
the  new  board  in  toto  :  nothing  could  have  been  easier  for  the  draughtsman  who  drew 
the  act  than  to  say  so  if  such  had  been  the  intention.  He  has,  however,  taken  only  part 
of  the  powers  contained  in  the  57  G.  3,  c.  xxix.  The  act  is  "  for  better  paving, 
improving,  and  regulating  the  streets  of  the  Metropolis,  and  removing  and  preventing 
nuisances  and  obstructions  thei-ein  : "  the  powers  which  are  transferred  to  the  new 
board  are  "  the  powers  of  improving  and  regulating  streets,  and  for  the  suppression  of 
nuisances."  A  great  portion  of  Michael  Angelo  Taylor's  Act  relates  to  the  paving  of 
the  streets  of  the  metropolis.  The  legislature  clearly  did  not  intend  by  the  73rd 
section  of  the  25  &  26  Vict.  c.  102,  to  transfer  those  powers,  but  only  the  power  to 
suppress  nuisances.  Michael  Angelo  Taylor's  Act  contains  many  powers  for  removing 
and  preventing  nuisances,  some  actual,  some  inchoate.  The  keeping  of  pigs  is  pro- 
hibited, though  no  nuisance.  I  think  the  73rd  section  of  the  25  &  26  Vict.  c.  102, 
transfers  all  the  powers  for  the  suppression  of  nuisances,  not  those  for  [632]  preventing 
them.  Where  the  keeping  of  pigs  becomes  a  nuisance,  the  neighbours  maj'  go  to  the 
board,  and  ask  them  to  put  in  force  their  powers  to  suppress  it.  But  pigs  may  well 
be  kept  in  very  many  places  within  the  extensive  district  defined  in  the  Metropolis 
Local  Management  Acts,  a  very  few  yards  from  a  public  street,  without  annoying  the 
most  fastidious  person.  By  the  interpretation  clause,  s.  250  of  the  18  &  19  Vict.  c.  120, 
"street"  would  embrace  the  most  secluded  foot-path  in  a  country  district.  It  enacts 
that  the  word  "  street "  shall  apply  to  and  include  "  any  highway  (except  the  carriage- 
way of  any  turnpike-road),  and  any  road,  bridge  (not  being  a  county  bridge),  lane, 
footway,  square,  court,  alley,  passage,  whether  a  thoroughfare  or  not,  and  a  part  of 
any  such  highway,  road,  bridge,  lane,  footway,  square,  court,  alley,  or  passage."  The 
change  of  terms  I  think  authorizes  me  to  come  to  the  conclusion  that  the  magistrate 
was  right  in  holding  that  he  was  not  under  the  circumstances  bound  to  convict  the 
defendant.  If  the  prohibition  to  keep  pigs  extends  to  Chelsea,  it  must  equally  extend 
to  every  place  within  the  large  district  embraced  by  the  Metropolis  Local  Manage- 
ment Acts.  The  magistrate  mav  exercise  his  jurisdiction  the  moment  the  pig-stye 
becomes  an  annoyance  to  the  neighbourhood.  It  is  said  that,  all  nuisances  being 
brought  under  the  jurisdiction  of  the  local  board,  if  the  powers  of  the  act  are  not 
extended  to  such  things  as  are  likely  to  become  nuisances,  the  act  will  viitually  have 
no  operation.  But  every  one  of  those  poivers  may  very  well  exist  under  Michael 
Angelo  Taylor's  Act  within  the  w^eekly  bills  of  mortality,  without  extending  the 
prohibition  against  keeping  pigs  in  the  out  districts.  For  these  reasons,  I  am  of 
opinion  that  the  decision  of  the  magistrate  should  be  affirmed. 

[633]  Byles,  J.  I  am  of  the  same  opinion.  Agreeing  as  I  do  in  all  that  has 
fallen  from  my  Lord,  I  will  only  add  that  I  conceive  the  rule  to  be  that,  in  the  con- 
struction   of   every   written  instrument,   the    surrounding   circumstances  are   to   be 

(a)  The  Metropolis  Local  Management  Act,  1855,  18  &  19  Vict.  c.  120,  the 
Metropolis  Local  Management  Act  Amendment  Act,  1856,  1  9  &  20  Vict.  c.  112,  and 
the  Metropolis  Local  Management  Act  Amendment  Act,  1858,  21  &  22  Vict.  c.  104. 
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considered,  and  that  that  rule  applies  as  well  to  acts  of  parliament  as  to  deeds  or 
wills.  And,  when  it  appears  that  this  act  is  extended  to  a  veiy  large  district,  and 
that  the  provisions  are  very  stringent,  and  may  be  put  in  force  from  motives  of 
malice  or  extreme  nicety  and  fastidiousness,  it  seems  to  me  that  we  ought  to  see  that 
the  offence  has  really  been  committed,  and  at  all  events  not  to  strain  the  words  of 
the  act  beyond  their  fair  natural  sense.  Michael  Angelo  Taylor's  Act  contains  two 
sets  of  provi.sions,— the  one,  for  the  removal  or  suppression, — the  other,  for  the 
prevention  of  nuisances.  The  25  &  26  Vict.  c.  102,  s.  73,  transfers  to  the  local  board, 
not  in  terms  the  power  of  preveiiHiifi  nuisances,  but  in  terms  the  power  of  siqipre.-^sing 
them.  It  means  existing  nuisances.  The  magistrate  who  has  stated  this  case  has 
evidently  well  considered  the  subject.  For  the  reasons  given  by  my  Lord, — which  I 
will  not  darken  by  i-epeating  them, — I  think  the  rational  construction  of  the  73rd 
section  of  the  2-')  &  26  Vict  c.  Ht2,  is  the  true  and  literal  construction. 

Ke.\ting,  J.  By  the  68th  section  of  Mich.iel  Angelo  Taylor's  Act,  57  G.  4, 
c.  xxix.,  the  keeping  of  swine  in  or  within  forty  yards  of  any  street  or  public  place 
within  the  ambit  affixed  to  that  act  is  declared  to  be  a  nuisance,  and  prohibited. 
Various  other  nuisances  and  offences  are  to  be  dealt  with  under  that  act.  The 
Metropolis  Local  Management  Act  of  1S62  has  transferred  to  the  authorities  created 
under  the  new  system  of  local  government  all  the  powers  contained  in  Michael 
Angelo  Taylor's  Act  for  the  suppression  of  nui-[634]-sances.  That  does  not  include 
the  powers  for  preventing  nuisances  in  the  mode  suggested  by  that  act.  Prior  to 
the  passing  of  the  25  &  26  Vict.  c.  102,  the  local  boai-d  had  very  large  powers  for 
the  removal  of  existing  nuisances  ;  but  they  had  not  the  power  of  pieventing  the 
possibility  or  probability  of  a  nuisance  arising,  by  punishing  or  pi'eventing  the  keeping 
of  swine  within  forty  yards  of  any  street,  when  not  a  nuisance.  That  being  the  state 
of  things,  the  73rd  section  of  the  25  &  26  Vict.  c.  102,  pi'ovides  that  "the  powers  of 
improving  and  regulating  streets,  and  for  the  suppression  of  nuisances,  contained 
in  the  57  G.  3,  c.  xxix..  intituled  '  An  act  for  better  paving,  improving,  and  regulating 
the  streets  of  the  metropolis,  and  removing  and  pieventing  nuisances  and  obstructions 
therein,'  shall,  so  far  as  the  same  is  in  force," — some  of  the  provisions  having  been 
affected  by  subsequent  acts, — "and  is  not  inconsistent  with  the  18  &  19  Vict.  c.  120, 
19  &  20  Vict.  c.  112,  and  21  &  22  Vict.  c.  104,  and  this  act,  extend  and  apply  to  the 
metropolis  as  defined  in  the  firstly-recited  act  and  in  this  act,  including  any  unpaved 
sti'eets,"  A'c.  I  have  duiing  the  argument  entertained  very  gi-eat  doubt  whether  the 
legislature  did  not  intend  to  transfer  the  powers  contained  in  the  section  referred 
to  (57  G.  3,  c.  xxix.,  s.  68)  to  the  keeping  of  swine  within  the  extended  district,  even 
though  not  an  actual  nuisance.  I  cannot  say  that  that  doubt  has  been  altogether 
removed.  But  I  so  far  agree  with  my  Lord  and  my  Brother  Byles  that  I  am  not 
prepared  to  dissent  from  the  conclusion  they  have  come  to. 

Decision  affirmed. 

[635]    Mills  r.  The  Mayor,  Aldermen,  and  Burgesses  of  the  Borough  of 

Colchester.    Nov.  14th,  1864. 

[For  subsequent  proceedings  see  L.  R.  2  C.  P.  476 ;  L.  R.  3  G.  P.  575.] 

The  corporation  of  Colchester  having  in  1740  become  suspended  by  reason  of  certain 
proceedings  on  quo  warranto  in  the  court  of  King's  Bench,  an  act  of  31  G.  2,  c  71, 
was  passed  for  amongst  other  things,  preserving  the  Colne  Fishery  which  had  been 
by  antient  charters  vested  in  them.  By  that  act, — after  reciting  the  ciiarters  and 
letters-patent  of  incorporation,  "that  the  said  mayor  and  commonalty,  and  their 
predecessors,  had  for  time  immemorial,  as  well  by  virtue  of  their  prescriptive  rights, 
as  of  the  said  lettei's-patent,  granted  licences  to  oyster-dredgers  to  dredge  and  take 
oysters  in  the  said  fishery,"  and  had  held  courts  and  made  rules  and  orders  for 
governing  and  preserving  the  fishery, — and  that,  by  reason  of  the  judgments  of  the 
court  of  King's  Bench,  there  remained  no  mayor  aldermen,  or  justices  of  peace, 
nor  any  person  or  persons  to  hold  courts  or  make  or  enforce  rules  for  the  govern- 
ment and  preservation  of  the  fishery, — it  was  enacted  that,  from  and  aftiei'  the 
passing  of  that  act,  it  should  be  lawful  to  and  for  the  justices  residing  within  the 
borough  or  within  the  Colchester  division  of  the  county  of  Essex,  and  they  ivere 
thereby  required,  to  hold  courts,  appoint  officers,  "  and  grant  licences  to  such  oyster. 
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chedgermen  as  should  apply  for  the  same,  under  the  usual  and  accustomed  payments 
and  fees,  and  in  such  manner  as  the  said  mayor  and  commonalty,  or  their 
predecessors,  had  theretofore  used  to  grant  such  licences,"  etc.  By  s.  2,  a  penalty 
of  .ol.  was  imposed  upon  non-licensed  persons  dredging  in  the  fishery.  By  s.  4, 
the  payments  and  fees  for  licences,  and  all  tines,  were  to  be  paid  to  the  justices, 
and,  after  the  re  incorporation  of  the  borough,  to  the  chief  magisti-ate  thereof,  &c., 
and  be  applied  in  the  first  place  in  payment  of  the  necessary  charges  of  obtaining 
the  act,  and  then  to  the  assignees  of  a  mortgage  on  the  estates  of  the  late  mayor 
and  commonalty  And  by  s  5,  it  was  provided,  enacted,  and  declared,  that  "  the 
pmcers  and  (nithmities  thereby  given  to  the  justices  should  continue  and  be  in  force 
only  and  until  his  Majesty,  his  heirs  or  suceessois,  should  please  to  re-incorporate  the 
said  borough  ;  and  that,  from  such  incorporation,  all  the  poivcrs  and  aulhurities 
thereby  vested  in  the  said  justices  should  cease  to  be  in  such  justices,  and  should 
from  thenceforth  he  and  remain  in  such  body  corporate,  for  the  uses  aforesaid;  and 
that  all  the  other  powers,  matters,  and  things  thereby  enacted,  should  stand  ratified 
and  confirmed  to  such  corporation  " — In  1763,  by  charter  of  3  G.  3  («),  the  borough 
was  re-incorporated.  -  In  an  action  against  the  new  corporation  for  lefusing  to  grant  a 
dredging  licence  to  the  plaintift",  the  declaration  averred  that  the  plaintiff,  before  and 
at  the  time  of  his  applying  for  such  licence,  was,  and  thence  hitherto  had  been  and 
was,  an  oyster-dredgerman  qualified  and  entitled  to  apply  for,  demand,  and  have 
a  licence  from  the  defendants  under  the  said  act  of  /laiUainent,  to  dredge  and  take 
oysters  in  the  said  fishery  under  the  usual  and  accustomed  payments  and  fees;  that 
he  claimed  at  the  proper  court  to  be  licensed  ;  and  that,  although  all  conditions 
precedent  to  entitle  him  to  such  licence  had  been  performed,  \c.,  the  defendants 
refused  to  license  him  : — Held,  on  demurrer,  that,  whatever  the  immemorial  custom 
might  be,  there  was  nothing  in  the  act  of  parliament  which  imposed  upon  the 
corporation  the  duty  or  obligation  of  granting  licences  for  any  accustomed  payment 
or  fee ;  and  that  consequently  the  declaration  was  bad. 

This  was  an  action  against  the  nia\'or,  aldermen,  and  burgesses  of  Colchester,  for 
refusing  to  grant  the  plaintiff  a  dredger's  licence  pursuant  to  the  Colne  Fisher?  Act, 
31  G.  2,  e   71. 

[636]  The  first  count  of  the  declaration  stated,  that  an  act  of  parliament  was  passed 
in  the  -ilst  year  of  the  reign  of  King  George  the  2nd,  intituled  "An  act  for  regulating, 
governing,  preserving,  and  improving  the  oyster-fishery  in  the  river  Colne  and  waters 
thereto  belonging  ;  that  the  several  recitals  in  the  said  act  contained  were  and  are  true 
in  fact;  and  that,  after  the  said  act  was  passed,  the  late  King  George  the  3rd,  by  his 
letters-patent,  bearing  date  the  9th  of  September,  in  the  third  year  of  his  reign, 

1(a)  By  this  charter  it  was  recited  that  it  had  been  represented  to  the  Crown  that, 
by  certain  judgments  of  ouster  "the  said  corporation  is  now  dissolved,  or  at  least 
incapable  of  enjoying  and  exercising  their  said  liberties  and  franchises."  It  then 
proceeded  to  re-incorporate  the  borough,  and  by  it  the  King  did  "  ratify,  confirm, 
and  restore,  as  far  as  in  us  lies,  to  the  aforesaid  mayor  and  commonalty  of  the  borough 
aforesaid," — the  new  name  of  incorporation,  which  appeared  also  to  be  the  old  one, — 
"and  their  successors,  all  and  singular  so  many,  such  like,  and  the  same  hamlets,  &c., 
fisheiies,  fishings,  waters,  conservancy  of  waters,  rivers,  creeks,  and  banks,  &c., 
authorities,  liberties,  privileges,  rights,  jurisdictions,  &c.,  which  the  men,  free  burgesses 
of  the  said  borough,  now  or  heretofore  had,  used  and  enjoyed,  or  as  thej'  or  any  of 
them,  or  their  predecessors,  burgesses  of  the  said  borough,  by  whatsoever  name  or 
names,  or  by  whatsoever  title  of  incorporation,  they  were  known  or  incorporated,  to 
them  or  their  successors,  by  reason  or  virtue  of  any  charters  or  letters-patent  by 
an\'  of  our  progenitors  or  ancestors,  late  Kings  or  Queens  of  England,  heretofore  made, 
granted,  or  confirmed,  or  l\v  whatsoever  other  lawful  manner,  right,  title,  custom, 
prescription,  or  use  heretofore  lawfully  used,  had,  or  accustomed  : "  "  To  have,  hold, 
and  enjoy,  &c.,  under  the  antient  fee  farm  therefore  accustomed  to  be  rendered  to  us 
for  the  same." 

By  charter  of  .58  G.  3  (1818)  it  was  recited  that,  since  the  last  charter,  by  judg- 
ments on  informations,  &c.,  "the  said  corporation  is  now  incapable  of  enjoying  and 
exercising  their  said  liberties  and  franchises : "  and  a  new  giant  of  the  former  rights 
was  made. 
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re-incorporated  the  mavor  and  commonalty  of  the  said  borough  of  Colchester,  hy  the 
name  of  "  The  Mayor  and  Commonalty  of  the  Borough  of  Colchester,"  and  granted  to 
them  perpetual  succession,  and  a  cornmon  seal,  and  did  thereby  ratify,  confii-m,  and 
restore,  as  far  as  in  him  lay,  to  the  said  mayor  and  commonalty  of  the  said  borough 
and  their  successors  the  said  finshery,  with  the  authorities,  liberties,  privileges,  rights, 
and  jurisdictions  which  the  free  burgesses  of  the  said  borough  then  and  theretofore  had, 
used,  and  enjoyed,  or  which  their  piedecessors,  burgesses  of  the  said  borough,  by  what- 
soever name  or  title  of  incorporation  they  were  known  or  incorporated,  had  theretofore 
lawfullv  had  and  used  :  and  the  said  mayor  and  commonalty  of  the  said  borough  of 
Colchester  duly  accepted  the  said  letters-patent ;  whereupon  the  said  oyster  fishery  in  the 
said  river  Coliie,  in  the  said  act  of  parliament  mentioned,  became  and  was  vested  in  the 
said  re-incorporated  mayor  and  commonalty  of  the  said  borough  of  Colchester,  together 
with  the  said  powers  aiid  authoiities  which  by  the  said  act  were  given  to  the  justices 
of  the  peace  residing  within  the  said  borough  and  the  liberties  thereof,  and  within  the 
Colchester  division  of  the  said  county,  until  the  said  re-incorporation  ;  and  the  said 
fishery,  with  the  said  powers  and  authorities,  and  all  other  powers  by  the  said  act 
given!!  remained  and  continued  vested  in  the  [637]  mayor  and  commonalty  of  the  said 
borou£;h  of  Colchester  until  and  at  the  time  of  the  passing  of  the  act  made  in  a  session 
of  parliament  holdeii  in  the  5  &  6  W.  4,  intituled  "An  act  to  provide  for  the 
regulation  of  municipal  corporations  in  England  and  Wales,"  and  until  the  said 
corporation,  pursuant  to  the  last-mentioned  act,  and  after  the  first  election  of  councillors 
under  the  same,  took  and  had  the  name  of  "The  Mayor,  Aldermen,  and  Burgesses  of 
the  said  Borough  of  Colchester,"  being  the  now  defendants,  in  whom  the  said  oyster- 
fishery,  with  the  powers  and  authorities  aforesaid  given  by  the  said  act  of  the  31st 
year  of  King  George  the  2nd  have  been  vested  ever  since  the  last-mentioned  change 
of  the  name  of  the  .said  corporation,  and  still  are  vested,  for  the  uses  in  the  said  act 
mentioned  :  Averment,  that,  from  the  time  of  the  said  re-incorporation  until  the  present 
time,  the  said  corporation,  by  its  name  for  the  time  being  aforesaid,  had  been  used  and 
accustomed,  in  pursuance  of  the  said  act,  once  or  oftener  in  every  year,  to  keep  and 
hold  the  said  court  commonly  called  the  Admiralty  court,  in  the  said  first-mentioned 
act  of  parliament  mentioned,  at  such  place  as  thei'cin  mentioned,  and  to  appoint  a 
water-serjeant  orbailift',  and  to  grant  licences  to  such  oyster-dredgernien  as  have  applied 
for  the  same,  under  the  usual  and  accustomed  payments  and  fees,  and  in  such  manner 
as  the  said  mayor  and  commonalty  of  the  said  borough  of  Colchester  in  the  said  act 
mentioned,  or  their  predecessors,  had  before  the  said  act  of  parliament  been  used  to 
grant  such  licences,  to  be  paid  in  such  manner  as  in  the  last  mentioned  statute  men- 
tioned :  that  the  plaintiff,  before  and  at  the  time  of  his  applying  for  such  licence  as 
thereinafter  mentioned,  was,  and  thence  hitherto  had  been  and  was,  an  oyster-dredger- 
man,  qualified  and  entitled  to  apply  for,  demand,  and  have  a  licence  from  the  defendants 
under  [638]  the  .said  act  of  parliament,  to  dredge  and  take  oysters  in  the  .said  fishery, 
under  the  usual  and  accustomed  payments  and  fees,  and  in  such  manner  as  aforesaid, 
to  be  paid  as  aforesaid,  and  the  plaintiff  then  was  and  is  personally  interested  therein  : 
that  the  defendants,  theretofore,  to  wit,  on  the  29th  of  February,  1864,  pursuant  to 
the  .said  first-mentioned  act,  held  the  said  court  commonly  called  the  Admiralty  court, 
at  a  convenient  place  within  the  jurisdiction  in  the  said  act  mentioned,  for  the  purposes 
in  the  said  act  mentioned,  and,  amongst  others,  for  the  purpose  of  granting  such 
licences  as  therein  mentioned  to  such  oyster-dredgermen  as  therein  mentioned,  and  at 
such  court  did  grant  divers  licences  to  dredge  and  take  oysters  in  the  said  fishery  to 
divers  oyster-dredgermen  who  then  and  thei-e  applied  for  the  same,  under  the  usual 
and  accustomed  payments  and  fees,  and  in  such  manner  as  in  the  said  act  mentioned, 
to  be  paid  as  therein  mentioned  :  and  that,  although  the  plaintiff,  at  the  said  court, 
duly  applied  to  the  defendants  for  and  demanded  of  them  a  licence  to  the  plaintift'  to 
dredge  and  take  oysters  in  the  .said  fishery,  under  the  usual  and  accustomed  payments 
and  fees,  and  in  such  manner  as  in  the  said  act  mentioned,  to  be  paid  as  therein  men- 
tioned, and  was  then  and  there  leady  and  willing,  and  tendered  and  offered  the  defen- 
dants, to  pay  them  such  usual  and  accu.stomed  payments  and  fees,  in  manner  as  in  the 
.said  act  mentioned,  and  the  plaintiff  performed  all  conditions  precedent,  and  all  things 
happened,  and  all  times  elapsed  which  were  necessary  to  entitle  the  plaintiff  to  have 
such  licence  granted  to  him  by  the  defendants  :  yet  the'defendantdid  not  nor  wouldgrant 
any  such  licence  as  aforesaid  to  the  plaintiff,  but  made  default  therein,  and  had  hitherto 
wholly  refused  so  to  do  :  whereby  the  plaiiitifl'had  been  and  was  deprived  of  his  right 
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to  fish  in  the  said  [639]  fishery,  and  of  the  gains  and  profits  which  he  might  and 
would  have  made  thereby,  and  had  become  and  was  subject  to  the  penalties  in  the 
said  act  mentioned  if  he  fished  in  the  said  fishery,  for  the  want  of  such  licence  as 
aforesaid  :  Claim,  5001. 

And,  for  a  second  count,  the  plaintiff  repeated  all  and  every  the  recitals,  state- 
ments, and  matters  in  the  said  first  count  contained  and  further  said  that  the  defen- 
dants still  wrongfully  withheld  such  licence  as  aforesaid  from  the  plaintift',  whereby 
the  plaintiff  still  sustained  and  would  sustain  such  damage  as  aforesaid  ;  wherefore 
the  plaintifi'  claimed  a  writ  of  mandamus  to  command  the  defendants  to  keep  and 
hold  such  Admiralty  court  as  aforesaid  at  some  convenient  place  within  their  jurisdic- 
tion, pursuant  to  the  said  statute  passed  in  the  .31st  year  of  the  reign  of  King  George 
the  Second,  and  to  grant  a  licence  to  the  plaintifi',  being  such  oyster-di'edgerman  as 
aforesaid,  to  dredge  and  take  oysters  in  the  said  fishery,  under  the  usual  and  accus- 
tomed payments  and  fees,  and  in  such  manner  as  in  the  said  statute  mentioned,  to  be 
paid  as  therein  mentioned,  pursuant  to  the  said  statute. 

The  defendants  pleaded, — first,  not  guilty, — secondly,  that  they  had  not  at  any 
time  been  used  or  accustomed  to  grant  licences  to  oyster-dredgermen  to  dredge  for 
oysters  in  the  said  fishery,  under  usual  or  accustomed  payments  or  fees,  as  in  the  first 
and  second  counts  of  the  declaration  in  that  behalf  alleged, — thirdly,  that,  from  time 
whereof  the  memory  of  man  was  not  to  the  contrary,  until  the  passing  of  the  said  act 
in  the  declaration  mentioned,  tli-ere  were  no  usual  or  accustomed  payments  or  fees 
under  which  the  said  burgesses  in  the  said  act  mentioned  gi-anted  licences  to  persons 
to  dredge  for  oysters  in  the  said  fishery, — fourthly,  that  the  plaintifi'  was  not  entitled 
to  demand  or  have  from  the  defendants  a  licence  to  dredge  and  [640]  take  oysters  in 
the  said  fishery  under  a  usual  or  accustomed  payment  or  fee,  nor  was  he  personally 
interested  therein, — fifthly,  that  the  said  mayor  and  commonaltv  did  not  accept  the 
said  letters-patent  as  was  in  the  first  and  second  counts  respectively  alleged. 

The  defendants  demurred  to  each  of  these  counts,  the  ground  of  demurrer  stated 
in  the  margin  being,  "  that  the  count  does  not  shew  any  right  in  the  plaintiff  to  a 
licence  under  any  usual  or  accustomed  fee."     Joinder. 

The  plaintiff  also  demurred  to  the  third  plea,  the  ground  of  demurrer  stated  in  the 
margin  being,  "that  the  fees  in  question  need  not  have  been  immemorial,  in  order  to 
sustain  the  claim  to  a  licence."     Joinder. 

Lush,  Q.  C.  (with  whom  were  J.  Brown  and  Philbrick),  for  the  plaintifi' (a).  The 
first  question  arises  upon  the  right  set  out  in  the  first  count  of  the  declaration.  That 
applies  to  the  act  of  31  G.  2,  passed  at  the  time  the  corporation  of  Colchestei'  had 
ceased  to  exist.  The  title  of  the  act  is,  "  An  act  for  regulating,  governing,  preserving, 
and  improving  the  oyster-fishery  in  the  river  Colne  and  waters  thereto  belonging." 
The  pre-[641]-amble  recites  that  "  the  oyster-fishery  in  the  river  Colne  (describing  it) 
hath  from  time  immemorial  belonged  to  and  been  under  the  jurisdiction  of  the 
burgesses  of  the  borough  of  Colchester,  which  said  fishery  was  by  certain  letters- 
patent  under  the  great  seal  of  England  in  the  1  Ric.  1,  granted  and  confirmed  to  the 
burgesses  of  the  said  borough,  and  in  the  1  Ric.  2  was  confirmed  to  the  bailiffs  and 
l»urges.ses  of  the  said  borough,  and  in  the  first  year  of  the  reign  of  Edward  4  was 
granted  and  confirmed  to  the  bailiff's  and  commonalty  of  the  said  borough,  and  which 
said  fishery  was  also  by  other  letters-patent  under  the  great  seal  of  England  in  the 
15  Car.  2  and  in  the  5  W.  3  further  confirmed  to  the  mayor  and  commonalty  of  the 
.said  borough,  together  with  all  their  prescriptive  rights  ;  that  the  said  mayor  and 
commonalty,  and  their  predecessors,  have  for  time  immemorial,  as  well  by  virtue  of 
their  prescriptive  rights,  as  of  the  said  letters-patents,  granted   licences  to  oyster- 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintifi'  were  as  follows  : — 

"  1.  That  both  counts  shew  that  the  plaintifi'  had  a  right  under  the  act  of  31  G.  2, 
to  a  licence  to  dredge  and  take  oysters  in  the  fishery  in  question,  on  payment  of  the 
usual  and  accustomed  payments  and  fees  mentioned  in  the  act : 

"  2  That  the  said  act  of  parliament  estops  and  precludes  the  defendants  from 
denying  that  there  were  such  usual  and  accustomed  payments  and  fees  : 

"  3.  That  the  fees  and  payments  in  question  need  not  have  been  immemorial,  in 
order  to  sustain  the  plaintift''s  claim  ;  and  that  it  is  enough  that  they  were  the  usual 
and  accustomed  payments  and  fees  at  the  time  when  the  act  passed  : 

"  4.  And  that  the  third  plea  was  therefore  bad  and  the  declaration  good." 

C.  P.  XXII.— 9 
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dredgers  to  dredge  and  take  oysters  in  the  said  fishery,  and  have  held  courts  which 
have  been  commonly  called  Admiralty  courts  at,  &c.,  and  made  rules  and  orders  for 
governing  and  preserving  the  said  fishery,  and  at  such  courts  offenders  and  trespassers 
upon  the  said  river  and  fishery  have  been,  upon  presentments,  punished  and  fined  ; 
that  the  said  mayor  and  commonalty  and  their  predecessors  have  also  from  time  to 
time  appointed  a  water-serjeant  or  Ijailiff,  who  exercised  a  power  and  authority  of 
entering  and  going  on  board  the  boats  and  vessels  of  the  fishermen  and  dredgermen, 
and  of'viewing  and  measuring  the  oysters,  and  when  any  quantity  of  oysters  more 
than  was  allowed  by  such  rules  and  oiders  have  been  taken,  or  if  the  oysters  were 
undersized,  or  any  brood  of  oystei's  or  spat  was  taken  away  with  the  culsh,  such 
veater-serjeant  or  Ixiiliff  has  seized  and  put  such  oysters,  brood,  and  [642]  culsh  back 
again  into  the  said  river  and  creeks ;  that,  by  several  judgments  lately  obtained  in 
Q.  B.,  upon  informations  in  the  nature  of  quo  warranto  against  several  persons  exer- 
cising the  offices  of  mayor  and  aldermen  within  the  said  borough,  and  by  virtue  of 
their  offices  and  charters  claiming  to  be  and  exercising  the  office  of  justices  of  the 
peace  within  the  same  and  the  liberties  thei'eof,  such  persons  have  been  respectively 
ousted  of  the  said  several  offices,  so  that  there  now  remains  no  mayor,  aldermen,  or 
justices  of  the  peace,  nor  any  person  or  persons  to  hold  the  said  courts  of  Admiralty, 
or  to  make  and  establish  any  necessary  rules  and  orders,  or  to  enforce  such  as  have 
been  formerly  made  for  the  government  and  preservation  of  the  said  fishery  ;  that 
many  disorderly  persons  have,  in  contempt  of  the  rules  and  orders  made  and  established 
by  the  said  mayor  and  commonalty  and  their  predecessors,  entered  the  said  fishery 
before  the  times  appointed  for  opening  the  same,  and  have  caught  great  quantities  of 
oysters  more  than  their  due,  and  taken  the  brood  and  undersizeable  oysters  at  a  time 
when  they  should  be  preserved,  and  have  also  taken  and  carried  away  the  culsh  upon 
which  they  cast  their  spat ;  and  that,  if  such  practices  are  not  prevented,  the  said 
fishery  will  be  ruined  and  destroyed."  The  1st  section  then  enacts  that,  "from 
and  after  the  passing  of  this  act,  it  shall  and  may  be  lawful  to  and  for  the  justices 
of  the  peace  for  the  time  being  for  the  said  county  of  Essex  residing  within 
the  said  borough  of  Colchester  or  the  liberties  thereof,  or  within  the  Colchester 
division  of  the  said  county  of  Essex,  or  any  three  or  more  of  them,  and  they 
were  thereby  authorized  and  required,  once  or  oftener  in  every  year,  to  keep 
and  hold  the  said  court  commonly  called  the  Admiralty  court  as  aforesaid  at  the  said 
Blockhouse  or  at  some  other  convenient  place  within  the  aforesaid  juris-[643]-diction, 
and  from  time  to  time  to  appoint  a  water-serjeant  or  bailiff  and  such  other  officers  as 
they  shall  think  necessary,  and  to  grant  licences  to  such  oijster-dredfjerman  w  oi/ster- 
drerli/ermen  as  shall  ajiply  for  the  same,  under  the  usual  and  acciistonwd  payments  and  fees, 
and  in  such  manner  as  the  said  mayor  and  commonalty  or  their  predecessors  have 
heretofore  used  to  grant  such  licences,  to  be  paid  in  manner  thereinafter  mentioned ; 
and  also  from  time  to  time  to  issue  out  summonses  to  the  licensed  dredgermen  of  the 
said  fishery,  at  least  eight  days  before  the  holding  of  such  court,  to  attend  at  the 
same ;  and,  in  case  any  such  dredgerman  refuses  or  makes  default  to  appear  at  any 
such  eoui-t  pursuant  to  such  summons,  not  having  a  reasonable  excuse,  to  be  allowed 
by  the  said  justices  or  the  major  part  of  them  so  assembled,  it  shall  and  may  be  lawful 
to  and  for  the  jury  at  the  said  courts,  or'  the  said  justices,  in  default  of  the  appearance 
of  a  sufficient  and  proper  number  whereout  to  impanel  a  jury,  to  impose  upon  any 
such  dredgerman  for  non-appearance  on  [or]  non-attendance  at  such  court  upon  such 
summons  the  sum  of  10s.  ;  and  the  said  justices  assembled  at  such  court.s,  or  the  major 
part  of  them  so  assembled,  shall  and  may  from  time  to  time,  at  such  courts,  as  often 
as  shall  be  necessary,  cause  their  water-serjeant  or  bailiff  to  impanel  and  return  a  jury, 
&c.  ;  and  such  jury,  so  sworn,  may  and  shall  from  time  to  time,  as  often  as  shall  be 
necessary,  at  such  courts,  or  any  adjournment  thereof,  make,  frame,  and  set  down  in 
writing  and  sign  such  rules  and  orders  for  limiting  the  times  when  the  said  fishery,  or 
any  part  or  parts  thereof,  within  the  limits  aforesaid,  shall  or  may  be  opened,  and 
oysters  taken  therein,"  &c.  &c.  Section  2  enacts  that,  "if  any  person  or  persons  not 
being  licensed  by  the  said  court  shall  at  any  time  enter  the  said  fishery,  and  dredge 
for  or  take  oysters  [644]  therein,  every  such  person  shall  foi'feit  51.  for  every  time  he 
shall  commit  such  offence."  By  the  4th  section  it  is  enacted  "that  all  the  payments 
and  fees  for  granting  licences,  and  also  all  fines,  penalties,  and  forfeitures  hereinbefore 
mentioned,  and  to  be  set  and  imposed  by  the  said  jury  or  justices  at  any  of  the  said 
courts  shall  be  paid,  to  the  said  justices,  and,  after  a  re-incorporation  of  the  said 
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borough,  to  the  chief  magistrate  thereof,  or  to  such  person  or  persons  as  such  justices, 
or  any  three  or  more  of  them,  assembled  at  such  coui'ts,  or  such  chief  magistrate, 
respectively,  shall  appoint  to  receive  the  same, — in  trust  that  the  same  shall  be  applied 
in  the  first  place  in  payment  of  the  necessary  charges  of  obtaining  this  act,  and  after- 
wards that  such  payments  and  fees  for  granting  licences  shall  be  paid  upon  demand  to 
the  assignees  of  the  mortgagee  of  the  estates  of  the  late  mayor  and  commonalty,  or 
the  lessee  or  lessees  of  such  assignees  for  the  time  being,  subject  to  redemption  of  such 
mortgaged  estates,"  &c.  And  by  the  5th  section  it  is  enacted  and  declared  "  that  the 
powers  and  authorities  hereby  given  to  the  justices  of  the  peace  residing  within  the 
said  borough  of  Colchester  and  the  liberties  thereof,  and  within  the  Colchester  division 
i  of  the  said  county,  shall  continue  and  be  in  force  only  and  until  His  Majesty,  his  heirs 
or  successors,  shall  please  to  re-incorpoi'ate  the  said  town  and  borough  of  Colchester ; 
and  that,  from  such  incorporation,  all  the  powers  and  authorities  hei'cby  vested  in  the 
said  justices  shall  cease  to  be  in  such  justices,  and  shall  from  thenceforth  be  and 
remain  in  such  body  corporate,  for  the  uses  aforesaid,  by  whatsoever  name  or  style 
they  shall  be  called  ;  ancl  all  the  other  powers,  matters,  and  things  hereby  enacted 
shall  stand  ratified  and  confirmed  to  such  corporation."  All  the  rights,  powers,  and 
duties  which  were  by  the  act  vested  in  the  justices,  by  the  [645]  re-incoiporation  of 
the  borough  devolved  upon  the  defendants.  During  the  period  that  the  corporation 
was  suspended  every  dredgerman  had  a  right  to  demand  a  licence  on  payment  of  the 
customary  fees.  The  justices  had  no  discretion  :  neither  have  the  mayor,  aldermen,  and 
burgesses  now.  The  duty  cast  upon  them  is,  to  regulate  the  fi.shery  :  the  profits  belong, 
;Liid  always  have  belonged,  to  the  dredgermen.  [Byles,  J.  Is  there  any  limit  to  the 
number  of  dredgermen?]  There  is  none  contained  in  the  act.  It  is  admitted  on  the 
record  that  the  old  corporation  had  fi'om  time  immemorial  held  the  fishery  and  granted 
licences.  The  I'ight  to  the  licence  is  coeval  with  the  rights  of  the  corporation  over  the 
fisheiy.  They  by  their  re-incoiporation  take  it  from  the  Crown  subject  to  the  rights 
of  the  dredgermen.  Their  title  is  based  upon  the  statute  of  31  G.  2.  Suppose  they 
take  it  by  their  antient  title, — the  preamble  of  the  statute  shews  what  that  was. 
Whether,  therefore,  we  refer  to  their  antient  title  or  to  the  powers  conferred  upon 
them  by  anticipation  by  the  act  of  parliament,  we  find  that  the  dredgermen  are  the 
])ersons  who  have  always  enjoyed  the  substantial  profits  of  the  fishery.  [Erie,  C.  J. 
1)0  you  find  any  instance  of  an  undefined  body  having  rights  like  this,  with  no  limita- 
tion either  as  to  place  or  number  ?]  The  claim  was  as  general  in  Ti/so7i  v.  Smifh, 
9  Ad.  &  E.  406,  1  P.  &  I).  .307  (a)'.  There,  in  trespass  for  making  and  entering  the 
plaintift''s  close,  and  erecting  stalls,  booths,  &c.,  there,  the  defendant  justified  under  a 
custom  that,  at  fairs  holden  at  certain  times  of  the  year  on  some  part  of  the  commons 
and  wastes  of  the  manor  (the  locus  in  quo  being  parcel  of  such  commons  and  wastes, 
and  named  by  the  lord),  ereri/  liege  subject  exercmng  the  trade  of  [646]  '(  ricluaUcr  might 
enter  at  the  time  of  the  fairs,  and,  for  the  more  conveniently  carrying  on  his  said  trade, 
erect  a  booth,  &c.,  and  continue  the  same  for  a  reasonable  time  after  the  fairs,  paying 
2d.  to  the  lord.  It  was  objected,  in  argument,  that  the  right  as  claimed  was  too  large, 
— in  an  undefined  body, — whereas  it  should  be  confined  to  individuals  of  a  particular 
class  or  description.  But  the  court  held  that  the  custom  was  reasonable,  and  the  plea 
a  good  justification  in  trespass  brought  by  the  owner  of  the  .soil.  [Byles,  J.  In 
whom  is  the  soil  vested  here?]  It  may  be  that,  by  the  grant  of  the  fishery,  the  soil 
passes  (a)-.  [Byles,  J.  Is  a  right  to  fish  a  profit  a  prendre  ?]  Yes.  At  all  events, 
the  right  to  make  oyster-beds  would  be.  The  same  question  was  raised  in  Rogers  v. 
Brentmt,  10  Q.  B.  26.  [Erie,  C.  J.  There,  the  claim  of  the  tin-bounders  was  held  to 
be  too  vague.]  The  court  must,  before  they  hold  this  custom  bad,  be  .satisfied  that 
there  is  some  rule  of  law  which  prevents  it  from  being  good.  [Byles,  J.  The  statute 
says  (s.  1),  that  the  justices  are  "to  grant  licences  to  such  oyster-dredgermen  as  shall 
apply  for  the  same,  under  the  usual  and  accustomed  payments  and  fees,  and  in  such 
manner  as  the  said  mayor  and  commonalty  oi'  their  predecessors  have  heretofore  used 
to  grant  such  licences."  The  question  is,  who  are  the  parties  who  are  to  have  licences  ?] 
There  is  no  limitation  in  the  act  as  to  number :  and,  if  there  be  any  qualification  by 
reason  of  birth,  residence,  or  apprenticeship,  the  declai-ation  sufficiently  avers  that  the 

(ay  See  the  case  in  the  couit  below,  6  Ad.  &  E.  745,  1  N.  &  P.  784. 
(a)2  See  The  Free  Fishers  of  IVhitstabk  v.  Gann,  11   C.  B.  (N.  S.)  387;  in  error, 
13  C.  B.  (N.  S.)  853. 
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plaintift'  is  within  it.  It  is  enough  to  siiy  that  the  general  description  is  as  much 
indicative  of  a  specific  calling  as  that  of  a  victualler  in  Tyson  v.  Sinifh.  [Byles,  J. 
The  right  there  was  not  claimed  under  an  act  of  parliament.] 

[647]  Then,  as  to  the  third  plea.  That  alleges  that,  from  time  whereof  the 
memoiy  of  man  was  not  to  the  contrary,  until  the  passing  of  the  act  in  the  declaration 
mentioned,  there  were  no  usual  or  accustomed  payments  or  fees  under  which  the  .said 
burgesses  in  the  act  mentioned  granted  licences  to  persons  to  dredge  for  oysters  in 
the  said  fi.shery.  Clearly  that  affords  no  answer  to  the  action.  If  there  were  no 
usual  and  accustomed  fees,  the  corporation  could  only  take  a  rea.minhlc.  fee,  or  perhaps 
none  at  all.  But  the  statute  in  the  recital  states  that  the  mayor  and  commonalty 
have  for  time  immemorial  granted  licences:  and  by  the  enacting  part  of  s.  1,  the 
justices  are  to  grant  licences  "to  such  oyster-dredgermen  as  shall  apply  for  the  same, 
wilder  the  usual  and  accustomed  payments  and  fees:"  and  by  s.  5,  all  the  powers  and 
authorities  thereby  given  to  the  ju.stices  were  to  cease  to  be  in  such  justices,  and 
thenceforth  be  and  remain  in  the  corporation. 

PetersdorfT,  Serjt.  (with  whom  was  R.  E.  Turner),  for  the  defendants  (a)'.  The 
rights  of  the  corporation  are  [648]  wholly  unaffected  by  the  act  of  parliament. 
Looking  to  its  preamble  and  the  nature  of  its  enactments,  it  is  plain  that  it  was 
designed  for  a  temporary  purpose  only,  viz.  to  relieve  parties  from  the  difficulty  they 
might  be  placed  in  by  reason  of  the  powers  of  the  corporation  being  suspended.  The 
act  of  parliament  by  its  recital  admits  the  immemoiial  rights  of  the  corpoiation, 
antecedent  even  to  the  time  of  Richard  1,  and  confirmed  by  successive  sovereigns 
down  to  William  3.  It  appears  that  in  the  year  1740,  the  officers  of  the  corporation 
had  been  removed  by  quo  warranto,  and  that  there  consequently  remained  no  peison 
to  represent  the  corporation  or  protect  the  fishery.  To  provide  for  this  emergency, 
and  mainly  to  protect  the  rights  of  the  assignees  of  a  mortgage  upon  the  property 
of  the  coi'poration,  it  became  necessary  to  appoint  some  temporary  govei'uing  body. 
Certain  powers  were  accordingly  given  to  the  justices  residing  within  the  borough  or 
within  the  Colchester  division  of  the  county  of  Essex.  The  powers  and  authorities 
given  to  the  justices  for  this  special  and  limited  purpose  ceased  when  on  the  revival 
of  the  corporation  its  original  rights  were  restored.  This  question  was  virtually 
decided  in  The  Mayor,  &c.,  of  Colchester  v.  Brooke,  7  Q.  B.  339.  There,  the  act  of 
parliament  and  all  the  charters  were  fully  considered,  and  the  court  of  Queen's  Bench 
decided  that  the  fishery  was  in  the  corporation  by  viitue  of  its  immemorial  rights, 
and  that  those  rights  were  not  affected  bj'  the  temporary  abeyance,  [649]  but  that 
the  effect  of  the  charter  of  re-incorporation  of  1763  was  to  restore  to  them  all  the 
powers,  rights,  and  privileges  which  they  held  before  the  suspension.  Lord  Denman, 
in  delivering  the  judgment  of  the  court,  says,  p.  382, — "The  plaintiff's  rely  upon  a 
distinction  between  the  dissolution  of  a  corporation  and  the  suspension  :  and  they 
cite  the  decision  of  this  court  in  the  case  of  this  very  corporation  against  Seaber,  to 
be  found  in  3  Burrow  and   1  Blackstone  (a)'-.     That  was  an  action  brought  in  1766 

iflY  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as  follows: — 

"  1.  That  the  corporation,  when  re-incorporated  by  the  charter  of  3  G.  3,  were  not 
bound  by  the  provisions  of  the  31  G.  2  : 

"  2.  That,  when  re-incorporated  by  the  charter,  the  corporation  resumed  their 
antient  and  immemorial  rights  and  jurisdiction  over  the  fishery  : 

"  3.  That  the  first  and  second  counts  of  the  declaration  are  bad  for  not  shewing 
that  there  was  at  the  time  the  act  of  G.  2,  was  passed,  any  usual  or  accustomed 
payments  for  licences  to  dredge  : 

"  4.  That  the  right  alleged  in  the  declaration  is  unreasonable  and  too  vaguely 
stated  ;  that  it  is  not  stated  who  the  dredgermen  are, — whether  or  not  they  are  an 
incorporated  body  or  the  inhabitants  of  a  particular  district,  or  in  any  way  limited  in 
number  or  otherwise : 

"5.  That  the  right  claimed  in  the  declaration  is  bad  in  law,  even  if  it  had  existed 
from  time  immemorial,  which  is  not  averred  in  the  declaration  : 

"  6.  That  the  third  plea  is  good  in  law  ;  that  the  right  claimed,  even  if  a  legal 
right  in  itself,  is  void  for  uncertainty,  unless  it  has  existed  from  time  immemorial ; 
and  that  no  other  meaning  can  be  put  upon  the  term  '  usual  and  accustomed.'  " 

((/.)-  The  Mayoi;  <tc.,  of  Colchester  v.  Sealer,  3  Burr.  1866  ;  The  Gi/rporatimi,  of  Colchester- 
V.  Seaber,  1  Sir  W.  Bl.  59  L 
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liv  the  body  corporate  under  the  new  charter,  on  a  bond  given  to  the  body  coiporate 
under  the  old  charters  :  and  the  court  held  that  the  action  was  maintainable,  taking 
a  distinction  between  total  dissolution,  as  upon  forfeiture  after  proceedings  against 
the  corporation  itself,  and  mere  inability  to  continue  its  existence  upon  the  death 
I  if  members,  or  proceedings  against  them  ending  in  ouster.  In  the  latter  case,  they 
treated  the  corporation  as  in  abeyance,  dormant  or  suspended,  and  held  that  a  new 
charter  incorporating  by  the  same  name,  and  giving  the  same  constitution,  did  not 
create  a  new,  but  only  revived  or  called  again  into  activity  the  old  body  corporate. 
This  case  was  very  much  considered  in  that  of  Rfx,  v.  Pasmore,  .3  T.  K.  199,  both  in 
the  very  able  argument  at  the  Bar,  and  in  the  judgments  delivered  from  the  Bench. 
.  It  may  be  collected  from  the  language  of  the  judges,  perhaps,  that  they  did  not 
approve  of  all  the  expressions  made  use  of  by  the  court  in  it :  but,  taking  the  court 
to  have  admitted  that  fur  some  purposes  at  least  the  corporation  had  been  dissolved, 
they  did  not  find  fault  with  the  decision  itself.  Whatever  doubts,  therefore,  we 
might  entertain  as  to  the  soundness  of  the  distinctions  relied  on  by  Lord  Mansfield,  if 
this  matter  were  now  to  be  decided  for  the  [650]  first  time,  we  do  not  feel  ourselves 
at  liberty  to  overrule  this  decision,  and  must  therefore  inquire  whether  it  governs  the 
present  case.  Lord  Kenyon  states  the  effect  of  the  decision  to  be  this.  'Lord  Mans- 
field '  (says  he)  'did  not  say  in  that  case  that  the  corporation  could  act,  or  that  it  was 
not  dissolved  to  some  purposes :  but  only  that  the  King  might  renovate  it,  and,  when 
renovated,  all  the  former  rights  would  revive  and  attach  on  the  nevf  corporation,  and 
nuiongst  others  the  right  of  suing  on  the  bond  given  to  the  old  corporation.'  Now, 
this  judgment  cannot  stand  on  the  supposition  of  the  Crown  having  by  the  new 
charter  incidently  granted  the  chose  in  action  which  the  corporation  before  its  dis- 
solution had  ;  for,  that  chose  in  action  never  was  in  the  Crown  :  the  Crown  never 
could  have  sued  upon  the  bond.  In  the  case  of  mere  dissolution,  as  by  the  death 
I  if  all  the  members,  the  real  property  of  a  corporation  does  not  escheat  to  the 
L  lown,  but  reverts  to  the  donor  or  his  heirs  :  Co.  Litt.  13  b.  In  the  case  of 
liberties,  in  order  to  re-vest  them  in  the  Crown,  there  should  be  a  judgment  of 
seizure,  or  ouster  at  the  least,  against  the  corporation  :  Hex  v.  The  Mayor  of  London, 
I  -Show.  174,  180.  Except  by  reverter  or  seizure,  we  do  not  see  bow  the  right  could 
]Kiss  to  the  Crown  :  and  there  was  no  pretence  for  either  in  that  case.  Nor,  if  the 
right  were  actually  extinct  and  gone,  could  the  Crown  have  created  it  anew ; 
i^ir  that  would  have  been  to  affect  third  parties:  it  must,  therefore,  be  taken  to 
liive  continued  in  existence  during  the  period  of  abeyance,  so  that  the  corpora- 
tion, upon  its  revival,  sued  in  virtue  of  its  antient  right,  suspended,  but  never 
destroyed."  It  is  clear,  therefore,  that,  when  the  corporation  was  restored  by 
the  charter  of  1763,  it  po.ssessed  all  the  rights  and  privileges  which  belonged  to  it 
under  its  antient  charters.  [Erie,  C.  J.  Assuming  that  the  re-incorpo-[651]-ration 
operates  a  revival  of  all  the  powers  of  the  old  corporation,  is  not  the  allegation  in  the 
declaration,  that  the  plaintitT  was  entitled  to  demand  and  have  a  licence  to  dredge 
and  take  oysters  in  the  said  fisher^'  under  the  usual  and  accustomed  payments  and 
fees,  admitted'!]  The  claim  is  based  upon  the  act  of  parliament.  The  dredgermen 
can  only  be  entitled  to  licences  according  to  tlie  immemorial  custom.  The  corporation  is 
not  bound  by  the  act  of  parliament.  The  question  is,  whether  there  ever  was  any 
fixed  and  ascertained  immemorial  fee.  The  necessities  of  the  fi.sher}'  would  manifestly 
call  for  a  dift'erent  fee  at  dilferent  times  and  under  different  circumstances.  [Byles,  J. 
Does  Mr.  Lush  contend  that  the  declaration  would  be  good  without  the  act  of  parlia- 
ment ]  Lush.  The  plaintift' relies  upon  the  recitals  in  the  act.]  Lhiless  an  immemorial 
right  is  alleged  in  the  declaration,  and  proved  at  the  trial,  the  third  plea  is  a  good 
answer  to  the  action.  [Erie,  C.  J.  The  corporation  grant  dredging  licences.  What 
is  there  to  shew  an  obligation  on  them  to  grant  them,  because  they  have  always  thought 
fit  to  do  so?]  There  is  no  obligation  whatever  upon  them  ;  at  all  events,  not  a  fixed 
sum.  [Byles,  J.  The  difficulty  I  feel  is,  in  seeing,  without  the  act  of  parliament, 
any  obligation  imposed  upon  the  corporation.  In  the  clause  (s.  -5)  which  deals  with 
the  transfer  to  the  new  corporation  of  the  powers  and  authorities  vested  by  the  act 
in  the  justices,  there  is  a  total  absence  of  words  of  requirement.]  No  fresh  duty  or 
obligation  is  cast  upon  the  defendants  by  the  act  of  parliament.  [Erie,  C.  J.  If  the 
plaintiff's  right  fails  under  the  act  of  parliament,  the  parties  may  settle  an  i.ssue 
between  themselves  to  raise  the  question  of  fact.]  Assunnng  that  there  is  no  obliga- 
tion on  the  defendants,  except  as  arising  out  of  the  act  of  parliament,  it  is  impossible 
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to  say  thiit  the  plaintiff  can  have  a  right  [652]  based  solely  on  the  act,  because  his 
claim  has  reference  to  the  immemorial  rights  of  the  corporation.  By  the  enacting 
part  of  s.  1,  the  justices  were  to  gi'ant  licences  to  such  oyster-dredgermen  as  should 
applv  for  the  same,  "under  the  usual  and  accustomed  fees,  and  in  such  manner  as  the 
said  "mayor  and  commonalty,  or  their  predecessors,  had  theretofore  used  to  grant  such 
licences'"  So  that  the  plaintiff's  right  cannot  be  separated  from  the  obligations  and 
duties  of  the  corporation.  If  the  granting  of  licences  was  discretionary  in  the  corpora- 
tion before  the  act,  it  is  discretionary  now.  [Erie,  C.  J.  The  sole  question  is, 
whether  the  corporation,  when  reinstated,  are  by  the  act  required  to  do  that  which 
the  justices  were  required  to  do.  Byles,  J.  There  may  be  good  reason  why  the 
carrying  out  the  duties  imposed  upon  them  by  the  act  should  be  made  compulsoiy  on 
the  justices.  If  a  discretion  as  to  the  imposition  and  levying  of  fines  were  left  to 
them,  they  might  decline  to  exercise  it.  The  corporation  would  have  an  interest  in 
the  matter.]  An  act  of  parliament  which  contains  only  affii-mative  words  cannot  be 
construed  so  as  to  destroy  antient  customs. 

Lush,  Q.  C,  in  reply.  The  statute  casts  upon  the  corporation  the  obligation  of 
granting  dredging-licences  upon  payment  of  the  fee  which  was  usually  and  customarily 
payable  at  the  time  the  act  passed.  The  object  was,  to  preserve  and  restore  a  valu- 
able fishery.  It  may  be  fairly  collected  from  the  preamble  that  the  corporation  were 
under  an  obligation  to  do  what  by  the  enacting  part  the  justices  were  required  to  do 
for  the  purpose  of  carrying  that  object  into  effect.  The  justices  are  "authorized  and 
required  "  to  hold  an  Admiralty  court,  to  appoint  a  water-serjeant  or  bailiff',  and  to 
grant  licences  "to  such  oyster-dredgermen  as  shall  apply  for  the  same,  under  the 
usual  and  accus-[653]-tomed  payments  and  fees,  and  in  such  manner  as  the  said 
mayor-  and  commonalty,  or  their  predecessors,  had  theretofore  used  to  grant  such 
licences."  They  have  no  discretion  to  select,  or  to  limit  the  number,  or  to  vary  the 
amount  of  the  fee.  The  words  "  in  such  manner,"  &c.,  merely  point  to  the  modus 
operandi,  and  do  not  refer  to  the  conditions  under  which  the  thing  is  to  be  done. 
Then,  what  meaning  is  to  be  given  to  the  words  of  the  proviso  in  s.  -5, — "  Piovided 
always,  and  it  is  hereby  further  enacted  and  declared,  that  the  powers  and  authorities 
hereby  given  to  the  justices  shall  continue  and  be  in  force  only  and  until  the  re- 
incorporation of  the  said  borough  ;  and  that,  from  such  incorporation,  all  the  powers 
and  authorities  hereby  \ested  in  the  said  justices  shall  cease  to  be  in  such  justices, 
and  shall  from  thenceforth  be  and  remain  in  such  body  corporate?"  [Erie,  C.  J. 
Under  the  act  the  justices  had  certain  powers  and  authoritus  to  exercise,  and  certain 
(hities  to  perform.  When  the  borough  should  be  re-incorporated,  all  the  powers  ami 
authoritki  vested  by  the  act  in  the  justices  were  to  become  vested  in  the  new  corpora- 
tion.] The  duty  to  grant  licences  is  necessarily  involved  in  the  power  and  authority 
to  do  so.  The  state  of  things  declared  or  created  by  the  statute  is  to  be  continued 
by  the  new  corporation.  Certain  powers  are  given  to  the  corporation  under  the  act 
which  they  did  not  possess  before  ;  for  instance,  the  power  to  fine  the  dredgermen 
for  non-attendance  when  summoned  on  the  jury,  and  to  administer  an  oath  to  the 
jurymen.  Suppose  the  payment  had  been  uniform, — say,  10s.  6d.  for  each  licence, — 
would  it  be  competent  to  the  corporation  to  say,  "  The  fishery  is  ours  ;  and,  though 
our  burgesses  cannot  fish,  and  none  but  a  licensed  dredgerman  can  fish,  we  will  put 
such  a  price  ujjon  future  licences  as  will  virtually  take  the  profits  of  the  fishery  out 
of  those  [654]  for  whose  benefit  it  has  been  preserved,  and  vest  them  in  the  coi'pora- 
tion  ] "  In  The  Maijoi;  &c.,  of  Colchester  v.  Brooke,  7  Q.  B.  339,  no  mention  was  made 
of  the  statute  at  all. 

Erle,  C.  .J.  This  is  an  action  brought  by  a  dredgerman  of  Colchester  against 
the  corporation  of  that  borough,  in  order  to  enforce  a  supposed  right  to  demand  a 
licence  to  dredge  for  and  take  oysters  in  the  Colne  fishery,  under  the  "usual  and 
accustomed  payments  and  fees."  It  is  perfectly  clear  from  the  preamble  of  the 
31  G.  2  that  the  corporation  of  Colchester  is  one  of  very  great  antiquity,  with  very 
extensive  rights,  authorities,  and  duties;  and  that,  in  the  year  1740,  those  rights, 
authorities,  and  duties  became  suspended  in  consequence  of  se\'eral  of  its  members 
having  been  ousted  by  quo  warranto, — not  absolutely  and  for  ever  extinguished,  but 
suspended  as  to  the  exercise  of  its  municipal  functions  until  it  should  please  the 
Crown  to  revive  and  re-incorporate  it  by  a  new  eh.irter.  I  will  take  it,  for  the  pur- 
poses of  the  day,  that  the  new  corporation  levived  by  the  charter  of  1763  stand 
possessed  of  all  the  rights  coming  down  to  them  from  the  old  corporation.     What 
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'  nay  have  been  the  rights  of  the  dredgermen  under  the  old  corporation,  I  do  not 
,top  to  consider.  T3ut,  after  the  lapse  of  the  old  corporation,  and  before  its  re- 
■onstruction,  the  stiitute  in  question  passed,  putting  the  justices  of  the  peace  ad 
uterim  in  the  place  of  the  suspended  corporation,  and  imposing  on  them  the  obliga- 
:ion  "  to  grant  licences  to  such  oyster-dredgermen  as  should  apply  for  the  same,  umier 
'lie  ufual  and  accustomed  payments  ami  Jees,  and  in  such  maimer  as  the  corporation,  or 
their  predecessors,  had  theretofore  used  to  grant  such  licences."  B3'  a  subsequent 
section,  it  was  expressly  enacted  that,  when  it  should  please  the  Crown  to  [655] 
re-incorporate  the  borough,  the  powers  ami  aiithorilies  therel)y  vested  in  the  justice.? 
should  cease,  and  should  from  thenceforth  be  and  remain  in  such  corpoi'ation.  The 
justices  were  required  by  the  statute  to  grant  licences  :  the  duty  to  do  so  was  thereby  cast 
upon  them.  The  only  question  which  my  judgment  goes  to  is,  whether  the  effect 
uf  the  statute  is,  to  create  a  duty  in  the  new  corporation  to  grant  licences  in  the 
I  manner  the  justices  were  required  to  do  while  acting  ad  interim.  The  case  has  been 
argued  by  Mv.  Lush  with  his  usual  ability.  But  I  cannot  find  that  this  statute  has 
created  any  new  liability  in  the  corporation  to  grant  licences  which  it  was  obligatory 
on  the  justices  during  the  interval  to  grant.  The  statute  recites  the  original  grant 
uf  the  fishery  to  the  corporation,  and  various  subsequent  confirmations ;  that  the 
corporation  and  their  predecessors  had  for  time  immeuioj'ial,  as  well  by  virtue  of  their 
prescriptive  i-ights  as  of  the  said  letters-patent,  granted  licences  to  oyster-dredgers  to 
dredge  and  take  oysters  in  the  said  fishery,  and  held  Admiralty  courts,  and  made 
rules  and  orders  for  governing  and  preserving  the  said  fishery,  &c.  :  but  nothing  is 
said  about  the  fees  payable  for  such  licences.  It  then  goes  on  to  recite  that,  by 
reason  of  proceedings  in  the  court  of  King's  Bench,  there  was  no  ma^'or,  &c.,  nor 
any  person  to  hold  courts  or  make  rules,  and  that  certain  mal-practices  had  ensued 
which  if  not  prevented  would  ruin  and  destroy  the  fishery.  The  statute  then  proceeds 
to  enact  that  it  should  be  lawful  for  the  justices  residing  within  the  borough,  or 
within  the  Colchester  division  of  Essex,  and  they  were  thereby  authorized  and  required, 
tu  hold  courts,  to  appoint  a  water-bailiff,  &c.,  and  "  to  grant  licences  to  such  oyster- 
dredgermen  as  should  apply  for  the  same,  under  tJic  vsual  ami  accustomed  papnents  ami 
ftes,  and  in  such  manner  as  the  said  mayor,  &c.,  or  their  pre-[656]-decessors,  had 
theretofore  used  to  grant  such  licences."  It  seems  to  me  that  the  statute  has  purposely 
given  authorities  to  and  imposed  obligations  upon  the  justices  during  the  time  the 
corporation  should  remain  in  abeyance,  and  that  its  operation  was  to  cease  when  the 
corporation  should  be  revived.  The  words  of  the  proviso  contained  in  s.  o,  are  that 
the  powers  and  authorities  thereby  given  to  the  justices  should  continue  and  be  in  force 
only  until  His  Majesty,  his  heirs  or  successors,  should  please  to  re-incorporate  the 
borough,  and  that,  fi'om  such  incorporation,  all  the  powers  and  authorities  thereby 
nested  in  the  justices  should  cease  to  be  in  them,  and  should  thenceforth  be  and 
remain  in  the  body  corporate.  When  the  borough  comes  to  be  re-incorporated,  it  is 
re-incorporated  with  all  the  rights,  powers,  and  authorities,  and  all  immemorial 
obligations  it  originally  had  and  exercised ;  but  the  statute  is  silent  as  to  transferring 
to  them  any  statutable  duties  and  obligations  imposed  upon  the  justices  by  the  1st 
section.  In  the  mind  of  a  lawyer,  powers  and  authorities  are  clearly  distinguished 
from  duties  and  obligations.  The  former  s.  .5  intended  to  pass,  the  latter  not. 
Then  come  the  more  general  words,  "  and  all  other  powers,  matters,  and  things 
hereby  enacted  shall  stand  ratified  and  confirmed  to  such  corporation."  This,  I  think, 
means  the  same  as  "  powers  and  authorities,"  and  was  not  intended  to  impose  upon 
the  corporation  any  new  obligation,  but  the  legislature  is  treating  them  as  in  the 
nature  of  grantees.  It  is  widely  diflerent  from  language  imposing  that  which  would 
be  an  immensely  operative  contract,  limiting  the  corporation  to  the  receipt  of  usual 
and  accustomed  fees.  I  cannot  think  the  legislature  had  any  such  intention.  If  the 
corporation  are  bound  to  grant  licences  upon  payment  of  any  immemorial  fee,  be  it 
so  ;  but  the  statute  does  not  establish  anything  of  the  kind. 

[657]  Byles,  J.  I  am  entirely  of  accord  with  my  Lord  as  to  the  construction  of 
the  statute.  One  can  clearly  see  a  right  in  the  corporation  (prob.ibly  prescriptive)  to 
grant  licences.  It  is  conceded,  and  properly  conceded,  that,  however  the  fact  may  be, 
upon  this  record  we  can  only  deal  with  usual  and  accustomed  payments  and  fees 
under  the  statute.  The  Lord  Chief  Justice  has  given  his  reasons  why  the  statute 
does  not  help  the  plaintift'  in  this  respect ;  and  I  will  not  repeat  them.  I  was  some- 
what struck  with  the  argument  that  "powers  and  authorities"  implies  "duties"  to 
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be  performed  by  those  to  whom  are  confided  the  powers  and  authorities.  But  the 
answer  is  that,  reading  those  words  in  their  literal  sense  in  both  parts  of  the  statute, 
thev  cleaily  could  not  have  been  intended  to  impose  upon  the  corporation  obligations 
which  did  Hot  exist  under  the  old  state  of  things.  I  cannot  help  feeling  that  this 
construction  is  the  most  reconcileable  with  the  intention  of  the  fi-imers  of  the  act, 
because  of  the  extreme  improbability  of  the  legislature  dealing  in  this  indirect  way 
with  corporate  rights.  I  therefore  think  that  the  defendants  are  entitled  to  judgment 
on  this  point. 

Keating,  J.  I  am  entirely  of  the  same  opinion.  It  is  impossible  to  read  the 
recitals  and  the  various  subsequent  provisions  of  the  act,  without  seeing  that  the 
legislature  contemplated  at  the  time  of  its  passing  the  re-incorporation  of  the  borough, 
which  was  then  suspended,  and  merely  intended  to  provide  for  what  may  be  called 
the  interregnum.  The  old  corporation  was  not  dissolved  by  the  proceedings  against 
some  of  its  members  in  the  court  of  Queen's  Bench.  Those  operated  merely  as  a 
temporary  suspension  of  the  corporate  functions.  The  powers  and  duties  necessary 
to  provide  foi'  the  preservation  of  the  interests  of  the  [658]  liorough  and  the  fishery 
during  the  interval,  must  neces.sarily  be  conferred  upon  some  acting  body.  This  was 
all  the  act  was  passed  for.  There  was  no  intention  to  intei'fere  in  any  way  with  the 
rights  or  the  obligations  which  were  vested  in  or  imposed  upon  the  old  corporation. 
No  new  statutory  obligation  is  cast  upon  the  new  corporation  by  the  act.  The 
declaration,  therefore,  is  bad,  and  there  must  be  judgment  thereon  for  the  defendants. 

Judgment  for  the  defendants. 

Lush  asked  leave  to  substitute  a  count  founded  upon  the  immemorial  custom.  To 
this  the  court  assented. 

Rule  accordingly. 

MiTCALFE  /'.  Westaway.     Nov.  :2Gth,  1864. 

[S.  C.  M  L.  J.  C.  P.  113  ;  11  L.  T.  67.3 ;  10  Jur.  N.  ^.  1202 ;  13  W.  R.  181.] 

A  railway  company,  being  possessed  of  a  ship-yard  in  which  was  a  "slip"  for  docking 
vessels,  by  indenture  demised  the  j'ard  to  B.,  subject  to  the  following  reservation  : 
— "  Except  and  always  reserved  out  of  this  demise  the  patent  slip  (as  shewn  on  a 
plan),  and  the  machinery  and  apparatus  connected  therewith,  and  the  site  thereof, 
and  Hie  dues  and  paymenU  payable  for  fhi:  um  thereof ,  and  except  and  always  resei"\'ed 
unto  the  said  companj',  their  successors  and  assigns,  officers,  servants,  and  workmen, 
free  access  at  all  times  to  and  from  the  said  slip,  for  the  purpose  of  working  and 
using  or  repairing  the  same,  or  otherwise : " — Held,  that  it  was  competent  to  the 
company  to  grant  "  licences "  to  persons  to  use  the  slip,  on  payment  to  them  of 
certain  dues ;  and  that  the  right  of  access  to  and  of  using  the  slip  was  not  limited 
to  persons  claiming  to  exercise  it  in  the  character  of  "  assigns  "  of  the  company,  in 
the  strict  sense. 

This  was  an  action  of  trespass.  The  declaration  stated  that  the  defendant,  on 
divers  days  and  times  broke  and  entered  certain  land  of  the  plaintiff's,  which  the 
plaintiff  described  as  land  on  each  side  of  a  certain  slip,  and  as  abutting  on  the 
south  side  thei'eof  on  Lowestoft  harbour,  and  placed  on  the  said  land  of  the  plaintiff 
on  each  side  of  the  said  slip  divers  tools,  utensils,  and  shipwrights'  gear,  pitch-pots, 
pieces  of  timber  [659]  and  wood,  and  other  goods  and  materials,  and  braziei'S  and 
stoves,  and  kept  the  .same  there  for  long  times,  and  therewith  greatly  incumbered 
the  said  land  of  the  plaiutifi',  and  with  the  feet  of  divers  persons  walked  and  trampled 
on  the  said  land  of  the  plaintiff  on  each  side  of  the  slip,  and  with  the  wheels  of  carts 
and  feet  of  horses  trespassed  and  trampled  upon  the  said  land  of  the  plaintiff  on  each 
side  of  the  said  slip,  and  seized  divers  pieces  of  timber  and  wood  and  other  goods  of 
the  plaintiff,  and  carried  the  same  away,  and  threw  the  same  about,  and  by  so  doing 
greatly  incommoded  the  plaintiff,  and  prevented  him  from  carrying  on  his  business  of 
a  ship-builder  and  repairer  of  ships  in  so  beneficial  a  manner  as  he  otherwise  would 
have  been  able  to  do,  &c. 

The  defendant  pleaded  that,  before  the  plaintiff  was  possessed  of  or  had  any  title, 
estate,  or  interest  in  the  said  land,  the  then  Eastern  Counties  Railway  Company,  now 
called  the  Great  Eastern  Railway  Company,  were  and  still  are  seised  in  their  demesne 


17  C.  B  (N.  S.)  660.  MITCALFE   V.  WESTAWAY  265 

as  of  fee  of  and  in  the  said  land,  and  also  of  and  in  certain  land  and  premises  called 
and  used  and  to  be  used  as  a  slip  ;  and,  being  so  seised,  they  by  a  deed  made  between 
them  of  the  one  part,  and  William  Stephen  Andrews  of  the  other  part,  demised  and 
leased  the  said  land  in  which,  &c.  to  the  said  W.  S.  Andrews,  To  hold  the  same  to  him 
for  a  certain  term  therein  mentioned  and  not  yet  expired  ;  the  said  company  excepting 
and  reserving  out  of  that  demise  the  said  slip  shewn  and  distinguished  by  the  letter 
A.  in  a  map  or  plan  drawn  in  the  margin  of  the  said  deed,  and  the  machinery  and 
apparatus  connected   therewith,  and  the  site  thereof,  unto  the  said  company,  their 
successors  and  assigns,  officei's,  servants,  and  workmen,  free  access  at  all  times  to  and 
from  the  said  slip,  for  the  purpose  of  working  and  using  or  repairing  the  same,  or 
[660]  otherwise  ;  and  which  said  deed  was  and  is  in  the  words  and   to  the  tenor 
following,  that  is  to  say,  "This  indenture,  made  the  25th  day  of  March,  1856,  between 
the  Eastern  Counties  Kail  way  Company  of  the  one  part,  and  AVilliam  Stephen  Andrews, 
of  Lowestoft,  in  the  county  of  Suffolk,  of  the  other  part,  witnesseth  that,  in  considera- 
tion of  the  rent  hereinafter  reserved,  and  of  the  covenants,  stipulations,  and  agreements 
hereinafter  contained  on  the  par4;  of  the  said  W.  S.  Andrews,  his  executors,  adminis- 
trators, and  assigns,  to  be  observed  and  performed,  the  Eastern  Counties  Kailway 
Company  do  hereby  demise  and  lease  unto  the  said  W.  S.  Andrews,  his  executors, 
administrators,  and  assigns,  all  that  piece  or  parcel  of  land  situate,  lying,  and  being 
at  Lowestoft  aforesaid,  adjoining  or  near  to  the  harbour  there,  now  and  for  some  time 
past  used  as  a  ship-yard,  together  with  the  buildings,   workshops,  sheds  and  other 
erections  now  standing  and  being  thereon,  as  the  same  are  particularly  delineated 
and  shewn  in  the  map  or  plan  in  the  margin  of  these  presents,  and  thereon  coloured 
pink,  together  also  with  all  and  singular  the  rights,  members,  easements,  and  appurten- 
ances to  the  said   piece  of  land,  ship-yard,  and   premises  belonging  or  in   anywise 
appertaining,  as  the  same  are  now  in  the  occupation  of  the  said  W.  S.  Andrews,  except 
and  always  reserved  out  of  this  demise  the  patent  slip  shewn  and  distinguished  by  the 
letter  A.  in  the  said  map  or  plan,  and  the  machinery  and  apparatus  coimected  there- 
with, and  the  site  thereof,  and  the  dues  and  paymenk  payable  for  the  use  thereof,  and 
except  and  always  reserved  unto  the  said  company,  their  successors  and  ussic/ns,  officers, 
servants,  and  vjorkmen,  free  access  at  all  limes  to  and  from  the  said  slip,  for  the  purpose 
of  working  and  using  or  repairing  the  same,  or  otherwise,  to  have  and  to  hold  the 
said  piece  of  land,  yard,  erections,  buildings,  and  pre-[661]-mises  hereinbefore  demised, 
ur  expressed  and  intended  so  to  be,   unto  the  said  \V.  S.  Andrews,  his  executors, 
administrators,  and  assigns,  henceforth  for  and  during  and  unto  the  full  end  and  term 
of  twenty-one  years,  computed  from  the  25th  day  of   March,   1856;    yielding  and 
paying,"  &c.,  &c.     [Then  followed  a  number  of  covenants  not  material  to  the  present 
ijuestion] :  Averment,  that  the  said  company,  before  and  at  the  said  times  when,  &c., 
gave  and  granted  to  the  defendant  their  licence  ami  permission  to  work  and  use  the 
said  slip,  and  he  at  the  said  times  when,  &c.,  worked  and  used  the  same  under  such 
licence  and  permission,  and  the  trespasses  complained  of  were  a  use  and  exercise  by  him 
of  the  said  right  and  power  so  excepted,  reserved,  and  given  by  the  said  deed  :  and, 
because  the  defendant  could  not  have  free  access  to  and  from  the  said  slip  for  the 
purpose  of  working  and  using  it,  without  entering  and  going  on  the  said  land  on  which, 
&c.,  and  without  placing  on  the  said  land  on  each  side  of  the  said  slip  the  said  tools, 
&c  ,  and  keeping  the  same  there,  and  without  the  defendant  and  his  servants  in  that 
behalf  employed  by  him  for  working  and  using  the  said  slip  walking  on  the  said  land 
on  each  side  of  the  said  slip,  and  without  going  and  passing  on  the  said  land  with 
carts  and  horses  on  each  side  of  the  said  slip,  and  without  seizing  and  removing  and 
carrying  away  to  a  small  distance  and  a  little  throwing  about  the  said  timber,  wood, 
and  other  goods  of  the  plaintiff',  the  defendant  did,  for  the  purpose  of  having  free 
access  to  and  of  working  and  using  the  said  slip  under  the  said  licence  and  permission, 
and  in  the  lawful  exercise  of  his  rights  and  powers  in  that  behalf,  enter  and  go  on  the 
said  land  on  which,  &c.,  and  place  thereon  as  aforesaid  the  said  tools,  &c.,  and  keep 
the  same  there  as  aforesaid,  and  by  himself  and  his  saiiJ  servants  walk  on  the  said  laud 
on  each  side  of  the  said  [662]  slip,  and  go  and  pass  on  the  said  land  with  carts  and 
horses  on  each  side  of  the  said  slip,  and  with  the  wheels  of  the  said  carts  and  feet  of 
the  said  horses  trample  on  the  said  land  on  each  side  of  the  said  slip,  and  seize  the  said 
pieces  of  timljer  and  wood  and  other  goods,  and  carry  the  same  away  to  a  small  and 
convenient  distance,  and  a  little  throw  them  about,  and  there  leave  them  for   the 
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plaintiff's  use,  as  he  lawfully  might  for  the  cause  aforesaid,  doing  no  more  and  nothing 
else  but  what  he  was  entitled  to  do  ;  and  which  are  the  trespasses  complained  of. 

The  plaintiff'  demurred  to  this  plea  ;  the  ground  of  demurrer  stated  in  the  margin 
being,  "that  a  licensee  of  the  company  cannot  exercise  the  rights  reserved  on  the 
plaintifi"s  land."     Joinder. 

Keane,  Q.  C.  (with  whom  was  Douglas  Brown),  in  support  of  the  demurrer  (a). 
The  exception  out  of  the  [663]  demise  to  the  plaintiff  by  the  Great  Eastern  Railway 
Company  operates  as  a  re-grant  to  the  company  of  the  slip,  and  a  right  for  them  and 
their  successors  and  assigns,  officers,  sei'vants,  and  workmen,  of  free  access  at  all  times 
to  and  from  the  slip  for  the  purpose  of  working  and  using  or  repairing  it.  The  plaintiff, 
as  licensee,  is  not  a  successor,  or  assign,  or  an  officer,  servant,  or  workman  of  the  company. 
The  rights  of  a  licen.see  are  well  defined  in  Com.  Dig.  Cominon  (F.  2),  where  it  is  said 
that  "he  who  has  common  appendant,  or  appurtenant  for  cattle  levant  and  couchant, 
cannot  use  the  common  with  the  cattle  of  a  stranger;  nor  can  he  license  his  tenants 
at  will  to  put  their  cattle  there  ;  nor  can  he  use  the  common  with  cattle  which  he 
agists,  or  which  he  has  to  sell."  If  the  commoner  conld  give  a  licence  to  a  stranger, 
it  would  interfere  with  the  enjo3'ment  of  the  rights  of  others.  So,  if  the  company 
could  grant  a  licence  to  anybody  to  use  the  slip,  it  would  be  using  the  plaintiff's  land 
for  a  purpose  which  he  could  nevei-  have  contemplated  when  he  agreed  to  take  the 
lease.  If  the  reservation  had  been  simply  of  the  slip,  a  right  of  way  of  necessity 
might  have  passed  with  it.  But  here  the  way  is  granted  in  a  limited  manner, 
describing  the  persons  by  whom  the  right  is  to  be  exercised.  If  the  licensee  was  a 
servant  of  the  company,  it  should  have  been  so  alleged.  Licences  may  be  granted 
to  an  indefinite  number  of  persons.  [Erie,  C.  J.  What  difference  can  the  form  of 
the  instrument  make  to  the  plaintiff.  I  presume  there  would  be  no  objection  to 
the  company  assigning  the  slip  for  the  time  requisite  to  repair  one  vessel,  and  then 
another.]  If  I  have  an  assign,  I  know  how  to  deal  with  him.  A  mere  licence,  whether 
by  deed  or  [664]  b^'  parol,  is  revocable :  see  the  judgment  of  Alderson,  B.,  in  Wood  v. 
Leadhitki;  13  M.  c^'W.  838,  Si-1.  In  the  notes  to  Armon/  v.  Ddamiiie,  (1  Stra.  .505), 
in  1  Smith's  Leading  Cases,  .5th  edit.  304,  it  is  said  :  "  It  may  perhaps  be  laid  down 
generally,  that  to  rights  lying  in  grant,  and  not  susceptil)le  of  possession  or  seisin, 
there  can  be  no  title  as  against  a  wrong-doer  where  there  is  none  against  the  party 
capable  of  granting  such  rights  ;  excepting  only  where  the  right  claimed  is  a  natural 
incident  of  property  which  is  in  the  possession  of  the  claimant.  Thus,  as  a  mere 
licence  confers  no  right  at  common  law  against  the  licensor,  but  only  excuses  that 
which,  if  not  done  under  the  licence,  would  have  been  a  wrong  to  him  {JVood  v. 
LcadhiUer),  the  licensee  of  that  which  might  have  been  conferred  as  an  easement  or 
profit  a  prendre,  cannot,  it  is  apprehended,  maintain  an  action  against  a  wrong-doer 
for  depriving  him  of  the  benefits  which  he  might  or  would  have  enjoyed  under  the 
licence.  This  subject  was  discussed  in  Jllialeg  v.  Laing,  26  Law  J.,  Exch.  327, 
2  Hurlst.  &  N.  476." 


(«)  The  points  marked  for  argument  on  the  part  of  the  plaintiff"  were  as 
follows: — 

"  1.  That  a  mere  licensee  of  the  company  has  no  right  to  enjoy  the  easement  on 
the  land  demised  to  the  plaintiff: 

"  2.  That  the  exception  of  the  slip  by  itself  could  confer  no  easement  except  a  right 
of  way  of  necessity ;  and  this  would  not  entitle  the  lessor  to  any  onstand  on  the  land 
demised  for  the  purpose  of  using  the  slip : 

"  3.  That,  if  anything  more  is  claimed  than  a  right  of  way  of  necessity,  it  must 
be  under  the  so-called  exception  and  reservation  of  free  access  for  the  purpose  of 
working,  using,  or  repairing  the  .slip  ;  and  the  class  of  persons  to  whom  such  free 
access  is  given  does  not  include  a  licensee  : 

"4.  That  the  right  is  only  reserved,  to  be  exercised  by  the  company  and  their 
assigns  (meaning  by  assigns  those  to  whom  the  company  assign  an  estate  in  the  slip), 
and  by  the  officers,  sei-vants,  and  workmen  of  the  company  and  their  assigns,  that 
is  to  say,  by  those  who  are  employed  by  the  company  or  their  assigns,  and  who  act 
for  them  ;  and  this  a  licensee  does  not  do,  as  he  acts  on  his  own  behalf,  for  himself  : 

"  5.  That  the  expression  '  the  company,  their  successors  or  assigns,'  frequently 
occurs  in  the  lease,  and  must  receive  the  same  construction  throughout." 
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Bovill,  y.  C.  (with  whom  was  O'Malley,  Q.  C),  coutra(a).  A  licence  is  always  an 
excuse  for  a  trespass.  [665]  But  the  question  here  arises  upon  the  construction  of 
the  lease  under  which  the  plaintiff'  holds.  The  subject-matter  of  the  demise  is  a  ship- 
yard. In  it  is  a  slip.  The  yard  is  demised  to  the  plaintitl',  the  indenture  containing 
an  exception  of  the  slip.  If  there  had  been  nothing  more,  all  things  necessary  for  the 
free  use  of  the  slip  would  have  remained  vested  in  the  lessors,  not  only  for  themselves, 
but  also  for  every  person  who  came  there  by  their  permission  for  the  purpose  of 
using  the  slip.  The  con^'eyancei',  however,  has  added,  for  greater  caution, — "  and 
the  machinery  and  apparatus  connected  therewith,  and  the  site  thereof,  and  the  dues 
and  jMi/mniti  jjui/ahle  for  the  use  thereof,  and  except  and  always  reserved  to  the  said 
company,  their  successors  and  assigns,  officers,  servants,  and  woi'kmeii,  free  access  at 
all  times  to  and  from  the  said  slip  for  the  purpose  of  working  and  using  or  repairing 
the  same,  or  otherwise."  In  Sheppard's  Touchstone,  89,  it  is  said  :  "  When  anything 
is  granted,  all  the  means  to  attain  it,  and  all  the  fruits  and  effects  of  it,  are  granted 
also,  and  shall  pass  inclusive,  together  with  the  thing,  by  the  grant  of  the  thing  itself, 
without  the  words  cum  pertinentiis,  or  any  such  like  words.  Cuicunqne  aliquid 
Liiuceditur,  conceditur  etiam  et  id  sine  quo  res  ipsa  non  esse  potuit.  As,  by  the  grant 
of  conusance  of  pleas,  is  granted  the  ordinary  process  to  bring  causes  to  judgment. 
By  the  grant  of  a  ground  is  granted  a  way  to  it  [i.e.  all  usual  ways ;  and,  unless  there 
lie  an  usual  way,  then  a  way  of  necessity  will  pass  :  »Shep.  Abr.  4  pai-t,  200  ;  B.  N.  P. 
74  ;  F.  X.  B.  18.3  ;  Com.  Dig.  Chimin  (D.  2) ;  Hoidon  v.  Frearson,  8  T.  K.  -50  ;  Surrey  v. 
I'iijijot,  Latch,  153.]  By  the  grant  of  trees  is  granted  withal  [unless  the  right  of  cutting 
1)6  restrained,  and  it  may  be  restrained  so  as  to  preserve  them  for  ornament,  &c.]  power 
tu  cut  them  down  and  take  them  away.  By  the  grant  of  mines  is  granted  [666]  the 
power  to  dig  them  :  and  by  the  grant  of  fish  in  a  man's  pond,  is  granted  power  to  come 
upon  the  banks  and  tish  for  them."  The  added  words  in  this  exception  are  words  of 
extension,  and  not  of  limitation.  The  plea  shews  that,  without  committing  the  alleged 
trespasses,  the  slip  could  not  be  used.  The  judgment  of  Parke,  B.,  in  Damd  v.  Kirujscote, 
tj  M.  &  \V.  174,  197,  is  expressly  in  point.  Lifard's  case,  11  Co.  Rep.  46  b.,  also  contains 
much  learning  on  the  subject.  The  reservation,  if  it  were  necessary  to  resort  to  that, 
Mt  "the  dues  and  payments  payable  for  the  use  thereof,"  removes  all  doubt:  there 
could  be  no  "  dues  "  payable,  unless  for  the  use  of  the  slip  by  others  than  the  company, 
their  officers  or  ser\ants.  See  also  the  notes  to  Pmnfret  v.  Ricroft,  1  Wms.  Saund. 
:J2.3  (m). 

Keane,  Q.  C,  in  reply.  The  exception  is  limited  by  the  words  used  :  and  exceptions 
are  to  be  construed  sti'ictly.  This  reservation  of  the  slip  is  not  a  re-grant :  it  is  rather 
in  the  nature  of  an  easement, — The  Durham  and  Sunderland  Railimy  Company  v.  JFalker, 
2  (.}.  B.  940.  There  is  no  dispute  about  the  authorities  referred  to  on  the  other  side. 
^\'here  a  thing  is  granted,  of  necessity  the  grant  carries  with  it  that  without  which 
the  grant  could  operate  nothing.  There  is  a  material  difference,  however,  between  a 
grant  and  a  licence:  The  King  v.  The  Inhabitants  of  Mellor,  2  East,  189;  The  King  v. 
The  Inhabitants  of  Tardebiyij,  1  East,  528. 

Erlk,  C.  J.  I  am  of  opinion  that  the  defendant  is  entitled  to  judgment.  This 
is  an  action  of  trespass  for  coming  upon  the  land  of  the  plaintiff;  and  the  question 
turns  upon  the  meaning  of  an  exception  out  of  the  demise  of  the  land  under  which 
the  plaintiff  holds.  The  demise  is  by  the  Eastern  Counties  Kailway  Com-[667]-pany 
(now  the  Great  Eastern  Kailway  Company)  to  the  plaintiff' of  a  piece  of  laud  described 
as  a  ship-yard,  adjoining  Lowestoft  Harbour:  and  the  exception  is, — "Except  and 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as 
follows  : — 

"  1.  That  the  defendant  was  under  the  licence  and  permission  of  the  Great  Eastern 
Railway  Company  entitled  to  use  the  rights  in  the  exercise  of  which  the  alleged 
trespasses  were  committed  : 

"  2.  That  the  Great  Eastern  Railway  Company  were  after  the  execution  of  the 
deed  set  out  in  the  plea  the  abssolute  owners  of  the  slip,  and  of  all  the  rights  necessary 
to  the  full  enjoyment  of  the  same  ;  and  that  the  defendant  was  entitled  to  use  such 
rights,  as  their  licensee  : 

"  3.  That  such  ownership  and  such  rights  were  excepted  or  reserved  by  the  deed 
set  out  in  the  plea ;  and  that  the  defendant  was  entitled  to  use  such  rights  as  their 
licensee. ' 


268  DOGGETT   v.  CATTERNS  17  C  B.  (N.  S.)  668. 

always  reserved  out  of  this  demise  the  patent  slip  (as  shewn  in  a  plan),  and  the 
machinery  and  apparatus  connected  therewith,  and  the  site  thereof,  and  the  dues  and 
payments  payable  for  the  use  thereof,  and  except  and  always  reserved  unto  the  said 
company,  their  successors  and  a.'isiyns,  officers,  servants,  and  workmen,  free  access  at 
all  times  to  and  from  the  said  slip,  for  the  purpose  of  working  and  using  or  repairing 
the  same,  or  otherwise."  1  think  the  effect  of  the  demise,  taking  it  all  together,  was 
that  the  slip  remained  (the  fee-simple)  in  the  grantors,  and  consequently  they  wei'e  at 
libert}'  to  make  an}'  use  of  it,  and  to  exercise  dominion  ovci'  it,  by  themselves,  or  by 
their  ser\ants,  or  liy  assigns  or  licensees,  in  any  way  in  which  an  owner  in  fee-simple 
can  exercise  acts  of  ownership  over  his  property.  I  think  we  are  bourrd  to  give  efl'cct 
to  the  intentiorr  of  the  parties ;  aird  that  intentiorr  manifestly  was,  to  r-esei've  to  the 
lessors  the  rights  I  have  stated.  The  earlier  words  of  the  exception  are  plain  to  that 
effect ;  and  the  additional  words,  so  far-  from  restricting  it,  wer-e  inserted  for-  the 
purpose  of  making  it  more  clear  that  the  company  r'eserved  the  right  to  use  the  slip 
themselves,  or  to  pass  their  interest  ther-ein  foi'  the  whole  oi'  a  part  of  their  estate,  and 
consequently  the  right  to  assign  it  or  to  licerrse  others  to  use  it.  It  clear-ly  was  the 
irrtention  of  all  parlies  that  the  comparry  might  make  the  slip  available  for  ear'riing  dues 
for  themselves,  or-  in  any  other  marrner  they  might  choose. 

BvLES,  J.  I  am  of  the  same  opinion.  I  thirrk  the  construction  of  this  exception 
would  have  been  the  same  if  the  wor'd  'assigirs"  had  irot  been  fourrd  there.  [668] 
All  contr-acts  are  to  be  so  corrstriied  as  to  give  effect  to  the  interrtion  of  the  parties, 
even  though  in  some  cases  this  occasions  a  departure  fr'om  the  strict  literal  sense  of  the 
words  used.  The  slip  in  question  is  upon  the  land  demised  to  the  plaintiff;  and  it  is 
clear  that  the  lessor's  were  in  the  habit  of  allowirrg  other'  persons  to  use  it,  and  of 
receiving  due  therefor-.  The  demise  is,  of  the  ship-yar-d,  excepting  the  slip,  arrd 
i-eserving  to  the  gi-airtors  "  their  successor's  and  assigns,  officers,  servants,  and  wor-k- 
merr,  free  access  at  all  times  to  arrd  from  the  said  slip,  for  the  put-pose  of  usirrg 
arrd  wor-kirrg  or  repairiirg  the  same,  or  otherwise."  It  may  be  conceded  that 
"officers,  servants,  and  worknrerr,"  exclude  licensees  :  but  those  words  would  I  thirrk 
be  satisfied  if  the  persons  u.sing  the  slip  were  the  officers,  servairts,  arrd  workmen  of 
a  licensee.  It  is  plain  that,  if  the  slip  were  let  by  the  company  for  a  week,  the  tenant 
would  be  arr  assign  for  this  purpose,  and  his  servants  and  workmen  would  be  the 
servants  and  workmen  of  the  company  and  their  assigns.  If  the  word  "  assigns  "  had 
not  been  there,  the  other  wor-ds  would  imply  this  :  but  that  wor-d  is  there.  Are  we, 
then,  to  give  "  assigns  "  the  sti-ict  literal  corrstruction,  and  hold  it  to  be  satisfied  only 
by  the  gr-ant  of  such  an  interest  in  the  slip  as  would  errable  the  par'ty  to  maintairr 
tr-espass  !  oi'  are  we  to  constr-ue  it  so  as  to  eompt-ehend  arr  assigrree  of  the  r-ight  to 
use  the  slip  for  a  valuable  corrsider-ation,  by  leave  of  the  comparry,  for  a  given  tinre  1 
I  think  the  latter  is  the  true  constr'uctiorr. 

Keating,  J.  I  am  of  the  same  opirriorr.  Lookirrg  at  the  subject-matter  of  this 
exception,  I  think  it  is  impossible  that  the  word  "assigrrs"  can  have  the  limited 
meaning  which  Mi-.  Kearre  seeks  to  put  upon  it,  viz.  an  estate  in  the  slip  granted 
to  a  person  by  deed.  The  sub-[669]-ject  matter  of  the  exception  is  not  simply  the 
slip,  but  "the  dues  and  payments  payable  for  the  use  thei-eof."  That  plainly  contem- 
plates a  user  of  the  slip  by  others  than  the  company,  their  suceessor-s  arrd  assigns, 
officers,  servants,  and  workmen,  viz.  by  peisoirs  who  would  render  to  the  company 
dues  and  paymerrts  for  the  use  thereof.  The  construction  sought  to  be  ptrt  by  the 
plaintiff'  on  the  word  "  assigns "  would  pr'cclude  the  company  from  enjoyiirg  what 
they  had  reser-ved  to  themseh'es  as  necessary  to  the  full  arrd  fr-ee  etrjoyment  of  the 
slip,  viz.  access  ther-eto,  not  only  by  persons  having  some  estate  therein,  but  also  by 
persons  using  it  by  their  licence  and  permission. 

Judgment  for  the  defendants. 


DOGGETT  i:  Catterns.     Nov.  24th,  lS6i. 

[Reversed  in  Exchequer  Chamber,  19  C.  B.  N.  S.  7(35.] 

Held,  that  the  habitual  use  of  a  spot  in  a  public  par-k  for  the  receiving  of  deposits,  to 
return  a  lar-ger-  sum  orr  the  contirrgency  of  a  particular  hor-se  winning  a  i-ace,  is  the 
using  of  a  "place"  for-  such  purpose,  within  the  pr-ohibition  of  the  16  &  17  Vict. 
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c.  119,  and  consequently  that  the  money  so  deposited  might  be  recovered  back  by 
virtue  of  s.  5  of  that  act. 

This  was  an  action  for  money  had  and  received  by  the  defendant  for  the  use  of  the 
I  plaintiff,  and  for  moneys  found  to  be  due  and  owing  from  the  defendant  to  the  plaintift' 
I  on  an  account  stated  between  them  :  Claim,  201. 

The  defendant  pleaded, — first,  never  indebted,  — secondly,  a  set-off  for  work  and 
lubonr,  money  paid,  and  money  due  on  accounts  stated, — thirdly,  that  the  money 
I  alleged  to  ha\'e  Iseen  had  and  received  by  the  defendant  for  the  use  of  the  plaintiff 
was  money  deposited  by  the  plaintiff  with  the  defendant  under  a  con-[670]-tract  or 
agreement  by  way  of  wagering  and  gaming  and  illegally  betting  on  horses  running  at 
races,  and  the  account  stated  alleged  in  the  declaration  was  made  and  stated  of  and 
concerning  the  said  money  deposited  as  therein  alleged,  and  not  otherwise.  Issue 
thereon. 

The  cause  was  tried  before  the  undersheriff  of  Middlesex  on  the  30th  of  June, 
1  "^64.  The  only  witness  called  was  the  plaintiff  himself.  In  his  examination  in  chief, 
he  stated  that,  on  the  20th  of  October  last,  he  was  in  Hyde  Park  under  a  clump  of 
trees  ;  that  there  were  a  hundred  and  fifty  or  two  hundred  persons  present ;  that  he 
there  saw  the  defendant,  who  was  betting  on  races ;  that  he  was  shewing  a  list  and 
betting  the  odds  on  cards  printed  [one  of  which  was  produced  and  identified] ;  that 
he  (plaintiff)  made  a  wager  with  him,  backing  "Fly-trap"  for  the  Witham  Handicap 
at  Lincoln,  for  the  20th  of  October,  at  h  past  1 2  :  that  he  (plaintiff)  was  to  receive  61. 
to  11.  ;  that  he  deposited  51.  10s.,  and  was  to  receive  381.  10s.  if  Fly-trap  won  ;  that 
he  had  seen  the  defendant  there  before  ;  that  he  (defendant)  was  there  daily  betting  on 
liiirseracing  ;  that  twenty  or  thirty  others  were  there  doing  the  same  :  that  Fly-trap 
(lid  not  win  ;  that  two  days  afterwards  he  told  the  defendant  that  the  horse  was 
scratched  four  hours  before  he  made  the  bet :  and  that  he  (defendant)  refused  to 
return  the  money,  saying  that  he  "betted  all  in  on  the  day  of  the  race." 

On  cross-examination,  the  plaintiff  said  he  was  at  the  place  in  question  backing 
horses,  and  knew  as  much  about  betting  as  the  defendant ;  that  he  examined  the  card, 
and  would  not  swear  that  the  words  "all  bets  stand  on  the  day  of  the  race,  scratched 
or  not,"  were  not  there  ;  and  that  he  did  not  know  that  the  defendant  knew  that  the 
horse  was  scratched 

The  card  referred  to  had  printed  on  it  in  large  letters  "  all  bets  stand  on  the  day 
of  the  race,  scratched  or  not." 

[671]  On  behalf  of  the  defendant,  it  was  submitted  that  the  plaintiff  was  not 
entitled  to  recover  back  the  -51.  10s.,  the  money  having  been  paid  by  him  upon  a 
contract  of  gaming  and  wagering  within  the  meaning  of  the  8  &  9  Vict.  c.  108.  For 
the  plaintiff,  reliance  was  placed  upon  the  16  &  17  Vict.  c.  119,  which,  it  was 
submitted,  entitled  the  plaintiff  to  recover  back  his  deposit. 

The  undersheriff  directed  the  jury  to  find  for  the  defendant,  reserving  leave  to 
the  plaintift'  to  move  to  enter  a  verdict  for  him  for  51.  10s.,  if  the  court  should  be  of 
opinion  that  the  16  &  17  Vict.  c.  119  entitled  the  plaintiff  to  recover. 

Yeatman,  accordingly,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  plaintiff  for  51.  10s.,  on  the  grounds, — first,  that  there  was  no  risk, 
the  horse  being  struck  out, — secondly,  that  the  Betting  House  Act,  16  &  17  Vict, 
c.  119,  entitled  the  plaintift"  to  recover  as  for  money  had  and  received  to  his  use. 

Talfourd  Salter  now  shewed  cause.  The  plaintiff  is  not  entitled  to  recover.  The 
18th  section  of  the  8  &  9  Viet.  c.  109  enacts  "that  all  contracts  or  agreements, 
whether  by  parole  or  in  writing,  by  way  of  gaming  or  wagering,  shall  be  null  and 
void  :  and  that  no  suit  shall  be  brought  or  maintained  in  any  court  of  law  or  equity 
foi'  recovering  any  sum  of  money  or  \'aluable  thing  alleged  to  be  won  upon  any  wager, 
or  which  shall  have  been  deposited  in  the  hands  of  any  person  to  abide  the  event  on 
which  any  wager  shall  have  been  made."  Here  the  evetit  did  come  off,  viz.  when  the 
horse  was  scratched.  The  16  (fe  17  Vict.  c.  119  has  no  application.  It  was  passed  for 
a  totally  different  ptn-pose.  The  title  of  the  act  is,  "  An  Act  for  the  sup-[672]-pression 
of  betting-houses."  It  recites  that  "a  kind  of  gaming  has  of  late  sprung  up,  tending 
to  the  injury  and  demoralization  of  improvident  persons  by  the  opening  of  places  called 
betting- hovies  or  offices,  and  the  receiving  of  money  in  advance  by  the  owners  or  occupiers 
of  such  houses  M'  offices,  or  by  other  persons  acting  on  their  behalf,  on  their  promises 
to  pay  money  on  events  of  horse-races  and  the  like  contingencies : "  and,  "  for  the 
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suppression  thereof,"  it  proceeds  in  s.  1  to  enact,  that  "no  /;o!«.--c,  office,  room,  or  other 
place  shall  be  opened,  kept,  or  used  for  the  purpose  of  the  owner,  occupier,  or  keeper 
thereof,  or  any  person  using  the  same,  or  any  person  procured  or  employed  by  or 
acting  for  or  on  behalf  of  such  owner,  occupier  or  keeper,  or  person  using  the  same,  or  of 
any  person  having  the  care  or  management  or  in  any  manner  conducting  the  business 
thereof,  betting  with  persons  resorting  thereto ;  or  for  the  purpose  of  any  money  or 
valuable  thing  being  received  by  or  on  behalf  of  such  owner,  occupier,  keeper,  or 
person  as  aforesaid,  as  or  for  the  consideration  for  any  assurance,  undertaking,  promise, 
or  agreement,  express  or  implied,  to  pay  or  give  thereafter  any  money  or  valuable 
thing  on  any  event  or  contingency  of  or  relating  to  any  horse-race,  or  other  race,  tight, 
game,  sport,  or  exercise,  or  as  or  for  the  consideration  for  securing  the  paying  or 
gi\ing  by  some  other  person  of  any  money  or  valuable  thing  on  any  such  event  or 
contingency  as  aforesaid  ;  and  every  house,  office,  room,  or  other  place,  opened,  kept, 
or  used  for  the  purposes  aforesaid,  or  any  of  them,  is  hereby  declared  to  be  a  common 
iniisance,  and  contrary  to  law."  By  s.  2  betting-houses  are  declared  to  be  "common 
gaminghouses"  within  the  8  ife  9  Vict.  c.  108.  The  3rd  section  imposes  a  penalty  not 
exceeding  1001.  on  anj^  person  who,  being  the  owner  or  occupier  of  any  house,  oifiee, 
room,  or  othei'  place,  or  a  person  using  the  [673]  same,  shall  open,  keep,  or  use  the 
same  for  the  purposes  thereinbefore  mentioned,  or  either  of  them,  &c.  The  4th  section 
imposes  a  penalty  not  exceeding  501.  upon  "any  person,  being  the  ownei-  or  occupiei' 
of  any  house,  office,  room,  or  place  opened,  kept,  or  used  for  the  purposes  afore.saifl, 
or  either  of  them,  or  any  person  acting  for  or  on  behalf  of  any  such  owner  or  occupier, 
or  any  person  having  the  care  oi'  management  or  in  any  manner  assisting  or  conducting 
the  business  thereof,  who  shall  i-eceive,  directly  or  indirectly,  any  money  or  valualilc 
thing  as  a  deposit  on  any  bet  on  condition  of  paying  any  sum  of  money  or  other 
valuable  thing  on  the  happening  of  any  event  or  contingency  of  or  relating  to  a  horse- 
race, iVrc,  or  as  or  for  the  consideration  for  any  assurance,  undertaking,  promise,  or 
agreement,  express  or  implied,  to  pay  or  give  thereafter  any  money  or  valuable  thing 
on  any  such  event  or  contingencj',  and  any  person  giving  any  acknowledgment,  note, 
security,  or  draft,  on  the  receipt  of  any  money  or  valuable  thing  so  paid  or  given  as 
aforesaid,  purporting  or  intended  to  entitle  the  bearer  oi-  any  other  person  to  receive 
any  money  or  valuable  thing  on  the  happening  of  any  such  event  or  contingency  as 
aforesaid."  And  s.  5  enacts  that  "  any  money  or  valuable  thing  received  by  such 
person  aforesaid  as  a  deposit  on  any  bet,  or  as  or  for  the  consideration  for  any  such 
assurance,  undertaking,  promise,  or  agreement  as  aforesaid,  shall  be  deemed  to  have 
been  received  to  or  for  the  use  of  the  person  from  whom  the  same  was  received,  and 
such  money  or  valuable  thing,  or  the  value  thereof,  may  be  recovered  accordingly, 
with  full  costs  of  suit,  in  any  court  of  competent  jurisdiction."  [Erie,  C.  J.  "No 
house,  office,  room,  or  ofher  place,  shall  be  opened,  kept,  or  nscil  for  the  purpose,"  &c. 
You  say  that  those  words  do  not  extend  to  a  tree  in  the  park  habitually  resorted  to 
for  betting  [674]  purposes?]  "Other  place  "  in  the  statute  means  a  place  ejusdem 
generis  with  those  enumerated  :  it  must  be  a  place  of  which  some  person  may  be  the 
owner,  and  a  place  devoted  to  the  purposes  of  betting.  [Erie,  C.  J.  What  is  a 
"  public  place,"  or  a  "  place  of  public  resort,"  has  frequently  been  the  subject  of  dis- 
cussion, and  also  of  some  difference  of  opinion  (a).  According  to  your  argument, 
open-air  transactions  must  go  free.  Here,  it  seems,  the  defendant  does  habitually  in 
Hyde  Park  that  which  done  in  a  room  would  render  him  liable  to  the  penalty  imposed 
by  the  statute  Is  the  place  where  this  is  done  without  the  line  of  prohibition  ?] 
What  is  done  here,  is  constantly  done  at  Epsom  without  objection,  and  also  at 
Tattersall's,  though,  as  to  the  latter  place,  it  maj'  be  observed  that  it  is  a  place  bona 
fide  established  and  used  for  another  purpose.  The  preamble  clearly  shews  to  what 
this  statute  was  intended  to  apply.  If  it  had  meant  to  declare  all  betting  illegal,  and 
the  money  deposited  recoverable,  the  legislature  would  have  so  enacted  in  terms. 

Yeatman,  in  support  of  his  rule,  was  stopped  by  the  court. 

Erie,  C.  J.  I  am  of  opinion  that  this  rule  should  be  made  absolute.  The  evidence 
was  that  the  defendant  was  in  the  habit  of  betting  generally  with  the  pei'sons  who 
chose  to  resort  to  the  place  which  he  used  for  the  purpose  of  carrying  on  that  business, 

(a)  See  Ex  parte  Broken,  21  Law  J.,  M.  C  \13 ;  Ex  parte  Jmes,  21  Law  J.,  M.  C 
116;  Ex  imrle  Davis,  26  Law  J.,  M.  C.  178;  Davys,  App.,  Douglas,  Resp.,  28  Law  J., 
M.  C.  193;  SeweU,  Airp.,  Taylm;  Resp.,  7  C.  B.  (N.  S.)  160. 
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viz.  a  tree  in  Hyde  Park.  I  dwell  upon  the  evidence  of  the  plaintiff,  that  he  had  seen 
the  defendant  there  daily  making  bets  with  a  number  of  persons.  The  plaintiff 
[675]  there  deposited  with  him  the  sum  of  51.  10s.  upon  an  agreement  to  restore  him 
381.  10s.  upon  the  contingency  of  a  ceitain  horse  named  "Fly-trap"  winning  a  certain 
race.  Was  that  a  deposit  upon  a  contingency  within  the  prohibition  of  the  16  & 
17  Vict.  c.  119  :  The  5th  section  of  the  statute  enacts  that  "any  money  or  valuable 
thing  received  by  any  such  person  aforesaid  as  a  deposit  on  any  bet,  or  as  or  for  the  con- 
sideration for  any  such  assurance,  undertaking,  promise,  or  agreement  as  aforesaid,  shall 
be  deemed  to  have  been  received  to  or  for  the  use  of  the  person  from  whom  the  same 
was  received,  and  such  money  or  valuable  thing,  or  the  value  thereof,  may  be  recovered 
accordingly,  with  full  costs  of  suit,  in  any  court  of  competent  jurisdiction."  The  1st 
section  has,  I  think,  words  wide  enough  to  embrace  a  case  of  this  sort, — "No  house, 
office,  room,  or  other  place,  shall  be  opened,  kept,  or  used  for  the  purpose  of  the  owner, 
occupier,  or  keeper  thereof,  or  arty  pencm  using  the  same,  or  any  person  procured  or 
employed  by  or  acting  for  or  on  behalf  of  such  owner,  occupier,  or  keepei',  or  person 
using  the  same,  or  of  any  person  having  the  care  or  management  or  in  any  manner 
conducting  the  business  thereof,  betting  with  persons  resorting  thereto  ;  or  for  the 
purpose  of  any  money  or  valuable  thing  being  received  bj'  or  on  behalf  of  such  owner, 
occupier,  keeper,  or  person  as  aforesaid,  as  or  for  the  consider'ation  for  any  assurance, 
undertaking,  promise,  or  agreement,  express  or  implied,  to  pay  or  give  thereafter  any 
money  or  valuable  thing  on  any  event  or  contingency  of  or  relating  to  any  horse-race, 
iVc,  or  as  or  for  the  consideration  for  securing  the  paying  or  giving  by  some  other  person 
of  any  money  or  valuable  thing  on  any  such  event  or  contingency  as  aforesaid."  This 
person  used  the  tree  in  Hyde  Park  as  a  place  for  carrying  on  these  illegal  transactions  ; 
having  there  a  betting-book,  cards,  and  [676]  all  the  other  accessories  of  his  calling. 
1  think  he  is  clearly  brought  within  the  words  of  the  act.  The  words  "other  place" 
following  the  words  "house,  office,  room,"  Mr.  Salter  has  contended  that  "place" 
there  must  mean  something  in  the  nature  of  a  structure  of  which  there  may  be  an 
owner  or  occupier.  To  hold  those  words  to  include  a  "  booth  "  would  hardly  be 
thought  too  wide  an  extension  of  them.  The  mischief  is  to  my  mind  precisely  the 
same,  whether  the  party  stands  under  the  shelter  of  an  oak  tree  or  of  a  roof  or  a 
covering  of  canvas  :  and  I  think  the  words  are  large  enough  to  embrace  it.  Mr. 
Salter  relies  upon  the  preamble,  which  he  says  recites  a  mischief  narrower  than  the 
construction  which  I  place  upon  the  enacting  words.  Beyond  all  doubt,  the  mischief 
which  the  statute  intended  to  remedy  was  that  which  was  then  known  to  exist,  viz. 
the  injury  resulting  to  improvident  persons  by  the  opening  of  lietting-houses  or  offices  : 
liut  I  think  it  was  intended  to  go  further,  and  to  prohibit  the  trade  of  betting,  where- 
soever it  might  be  carried  on  If  the  prohibition  had  stopped  at  "houses,  offices,  and 
looms,"  forsitan  persons  minded  to  carry  on  this  traffic  would  resoit  to  trees  in  the 
park,  and  the  legislature  may  well  have  thought  that  a  practice  which  should  be 
placed  under  control,  and  for  that  purpose  inserted  the  general  words.  Mr.  Salter 
also  contends  that  this  construction  will  have  the  effect  of  bringing  within  the  penalties 
cif  this  act  such  bets  upon  horse-races  as  are  in  a  measure  recognized  by  the  statute  of 
s  A  9  Vict.  c.  108.  But  I  think  the  mischief  which  the  act  was  pointed  at  was  the 
liabit  of  using  a  particular  place  by  persons  skilled  in  gambling  and  betting,  for  the 
purpose  of  luring  the  ignorant  and  imprudent  to  the  ruinous  courses  to  which  the  vice 
(if  gambling  too  frequently  leads.  It  was  intended  to  present  every  possible  obstacle 
to  the  piofessed  game-[677]-ster  using  a  place  for  exercising  his  vocation,  and  for  this 
purpose  to  prohibit  the  keeping  or  using  of  any  known  place  for  the  receipt  of  deposits 
on  the  contingency  of  a  particular  horse  running  and  winning  at  a  horse-race  ;  and  I 
can  come  to  no  other  conclusion  than  that  a  particular  spot  used  for  that  purpose  in 
a  public  park  is  a  "  place  "  within  the  spirit  and  intention  of  the  act  of  parliament. 

Ke-ITING,  J.  I  am  of  the  same  opinion,  though  at  first  I  entertained  some  doubt 
whether  the  words  of  the  statute  were  large  enough  to  reach  the  case.  I  am  now, 
however,  satisfied  that  they  are.  The  act  was  intended  to  prohibit  the  keeping  or 
using  of  any  house,  room,  or  place  for  the  deposit  of  moneys  on  the  contingency  of 
horse-races, — that  is,  to  prevent  the  keeping  or  using  of  any  known  place  of  resort  for 
such  purpose.  Mr.  Salter  admits  that  that  which  took  place  here  would  have  been 
within  the  prohibition,  if  it  had  taken  place  in  any  house,  office,  or  room,  or  even  in 
a  booth  erected  in  Hyde  Park.  I  think  that  the  use  of  a  tree  in  the  park  as  a  place  of 
resort  for  the  same  purpose  is  equally  within  the  mischief  of  the  act.     I  agree  with 
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my  Lor<l  th:it  our  decision  will  not  attect  the  question  as  to  the  legality  of  isolated 
transactions  of  bcttiiiij,  whethei-  at  Tattersall's,  or  in  the  park,  or  in  a  public  street ; 
and,  if  this  had  been  a  mere  casual  transaction  of  betting,  Mr.  Salter's  argument  might 
have  been  well  founded.  But  the  evidence  is  of  an  habitual  and  constant  resort  to 
the  place  in  question  for  the  express  purpose  of  cairying  on  there  the  prohibited  trade. 
Rule  absolute. 

[678]     Harrison  v.  Blackburn.    Nov.  21st,  1864. 

[34  L.  J.  C.  P.  109;  11  L.  T.  4o3;  13  W.  E.  135;  10  Jur.  N.  S.  1131.  Distin- 
guished, Dchenham  v.  JJUjbi/,  1873,  21  L.  T.  171.  Referred  to,  IFallis  v.  Hands, 
[1893]  2  Ch.  86;  Hawke  v.'Duim,  [1897]  1  Q.  B.  586.] 

1.  Entry  is  not  necessary  to  the  vesting  of  a  term  of  years  in  the  lessee  :  but,  for  the 
purpose  of  maintaining  an  action  of  trespass,  the  lessee  must  enter,  since  that  action 
is  founded  on  the  actual  possession. — 2.  By  a  deed,  reciting  that  A.  was  indebted 
to  B.  in  the  sum  of  601.  for  goods  supplied,  A.  assigned  to  B.  "  all  and  every  the 
household  goods  and  furniture,  stock  in  trade,  and  other  household  effects  whatso- 
ever, and  all  other  goods,  chattels,  and  effects  now  being,  or  which  shall  hereafter 
be,  in,  upon,  oi'  about  the  messuage  or  dwelling-house  and  premises  occupied  by  A., 
known  as  the  Bull's  Head,  situate,  &c.,  and  all  other  the  pergonal  estate  ichatMeixr  of 
or  to  which  the  said  A.  is  now  and  from  time  to  time  and  at  all  times  hereafter  (so 
long  as  any  monev  shall  remain  due  to  B.),  and  all  the  estate  of  A.  in,  to,  or  upon 
the  premises  hereby  assigned  or  intended  so  to  be,"  absolutely.  Then  followed  a 
power  to  B.  to  sell  and  dispose  of  "  the  same  premises,"  and  out  of  the  proceeds  to 
pay  the  601.  and  expenses,  and  to  render  the  surplus  to  A.  : — Held  that,  notwith- 
standing the  general  words,  the  deed  (which  was  registered  under  the  Bills  of  Sale 
Act,  17  cV:  18  Viet.  c.  36),  did  not  pass  to  B.  the  term  which  A.  had  in  the  Bull's 
Head. 

This  was  an  action  brought  in  the  Common  Pleas  at  Lancaster,  to  recover  damages 
for  breaking  and  entering  a  certain  messuage,  dwelling-houses,  and  premises  of  the 
plaintiff  called  the  Bull's  Head,  situate  in  Bedford,  in  the  southern  division  of  the 
county  of  Lancaster,  and  there  staying  and  continuing,  making  a  great  noise  and 
disturbance  therein,  and  then  and  thei-e  seizing,  pulling,  and  tearing  down  and  taking 
possession  of  divers  trade  and  other  fixtures  of  the  plaintiff's  affixed  to  the  said 
premises,  and  then  taking  and  carrying  away  and  convei'ting  to  his  own  use  the  said 
several  fixtures  of  the  plaintiff's,  and  also  divers  goods  and  chattels  of  the  plaintiffs, 
and  ejecting  and  expelling  the  plaintiff'  from  the  use  and  possession  of  the  said 
dwelling-house  and  fixtures ;  and  thereby  the  said  premises  and  goodwill  of  and 
belonging  to  the  plaintiff'  of  the  business  of  a  public-house  and  inn  there  carried  on 
became  and  were  greatly  deteriorated  and  depreciated  in  value,  and  the  plaintiff  was 
by  reason  of  the  premises  otherwise  greatly  damnified  and  aggrieved. 

The  defendant  pleaded, — first,  not  guilty, — secondly,  that  the  dwelling-house  and 
premises,  trade,  and  other  fixtures,  goods  and  chattels,  goodwill  and  business  in  the 
declaration  respectively  mentioned,  were  not  the  plaintiffs,  as  alleged, — thirdly,  that 
the  defendant  did  what  was  complained  of  by  the  plaintift"s  leave.     Issue  thereon. 

The  cause  came  on  to  be  tried  before  Williams,  •).,  [679]  at  the  Liverpool  Winter 
Assizes,  1863,  when  a  verdict  was  found  for  the  plaintiff  for  5001.  damages,  subject 
to  the  opinion  of  this  court  upon  the  following  case ; — Prior  to  the  month  of  July, 
1863,  John  Batteisby  was  tenant  of  the  Bull's  Head  Inn,  in  the  declaration  mentioned. 
In  the  month  of  December,  1861,  the  said  John  Battersby  was  indebted  to  the  plaintiff; 
and,  on  the  20th  of  the  same  month,  Battersby  executed  a  bill  of  sale  to  the  plaintifi", 
which  was  duly  filed  on  the  3rd  of  January,  1862.  The  said  John  Battersby  was 
tenant  from  year  to  year  of  the  Bull's  Head  Inn,  under  the  trustees  of  the  will  of 
the  late  Duke  of  Bridgewatei',  who  were  the  owners  of  the  Bull's  Head  Inn  ;  his 
tenancy  commencing  in  the  month  of  November  many  years  ago.  On  the  21st  of 
July,  1863,  the  trustees  distrained  for  two  yeais'  rent'  in  arrear  of  the  Bull's  Head 
Inn,  viz.  for  the  sum  of  541.  lis.  4d.  On  the  27th  of  July,  1863,  a  sale  took  place 
at  the  Bull's  Head  Inn  under  the  said  distress,  at  which  sale  the  whole  of  the 
moveables,  including  furniture,  stock-in-trade,  and  tenant's  fixtures,  were  sold  and 
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disposed  of.  The  goodwill,  if  any,  was  not  put  up  for  sale,  and  was  not  nor  was  it 
professed  to  be  dealt  with  at  the  said  sale.  The  sale  did  not  realize  sufficient  to 
satisfy  the  arrears  of  rent  and  e.xpenses.  On  the  same  day,  viz.  the  27th  of  July, 
186.3,  Battersby  signed  the  following  memorandum,  and  gave  up  possession  of  the 
Bull's  Head  Inn  and  premises  to  his  landlords,  the  said  trustees  of  the  late  Duke  of 
Bridgewater : — 


^&^ 


"  Bull's  Head  Inn,  township  of  Bedford,  in  the  county  of  Lancaster. 

"  I,  James  Battersby,  occupier  of  the  house  known  by  the  sign  of  the  Bull's  Head, 
in  Bedford,  and  all  premises,  buildings,  stabling,  and  bowling  green  connected  there- 
with, in  my  occupation  as  tenant  to  the  trustees  of  the  late  Duke  of  Bridgewater. 
This  [680]  agreement  made  this  day  witnesseth  that  I  do  hereby  give  up  peaceable 
possession  of"  all  the  aforesaid  house  and  premises  this  day  into  the  hands  of  Mr. 
Richard  Higgins,  the  agent  of  the  aforesaid  premises  for  the  trustees  of  the  late  Duke 
of  Bridgewater.     As  witness  my  hand,  this  27th  of  July,  1 863. 

" Witness,— Ellen  Billington.  "James  Battersby,  his  X  mark. 

« iT'-i  r  William  Wilson. 

"A\,tnesses{gj^j^^,,^^p,„ 

On  the  same  day,  the  27th  of  July,  1^63,  the  said  trustees  let  the  said  Bull's  Head 
Inn  and  premises,  at  a  rent  of  201.  per  annum,  to  the  defendant  who  entered  into 
possession  on  the  same  day,  and  still  remains  in  possession.  His  tenancy  commenced 
on  and  from  the  12th  of  May,  1863;  but  the  payment  of  rent  commenced  from  the 
27th  of  July,  1863.  The  plaintiff  by  himself  and  by  his  agent  has  demanded  of  the 
defendant  possession  of  the  said  Bull's  Head  Inn  and  premises,  and  has  requested  him 
to  withdraw  from  the  same  :  but  the  defendant  has  refused  so  to  do.  The  goodwill 
of  the  .said  Bulls  Head  Inn  and  premises  is  of  no  value  whatever. 

The  bill  of  sale  is  in  the  words  and  figures  following : — 

"This  indenture,  made  the  20th  of  December,  1861,  between  James  Battersby,  of 
Bedford,  in  the  count}'  of  Lancaster,  innkeeper,  of  the  one  part,  and  John  Harrison, 
of  Horwich,  in  the  said  county  of  Lancaster,  common  brewer,  of  the  other  part : 
Whereas,  the  said  James  Battersby  is  now  indebted  to  the  said  John  Harrison  in  the 
sum  of  601.  for  ale  supplied  by  the  said  John  Harrison  to  the  said  James  Battersby 
between  the  1st  of  January,  18.58,  up  to  the  date  of  these  presents;  and  the  said 
James  Battersby  has  agreed  to  secure  the  re-payment  thereof  in  manner  hereinafter 
mentioned  :  Xow,  this  indenture  witnesseth  that,  in  [681]  pursuance  of  the  said 
agreement  in  this  behalf,  and  also  in  consideration  of  5s.  to  the  said  James  Battersby 
now  paid  by  the  said  John  Harrison,  the  receipt  whereof  is  hereby  acknowledged,  he 
the  said  James  Battersbj'  doth  by  these  presents  grant,  bargain,  sell,  and  assign  unto 
the  said  John  Harrison,  his  executors,  administrators,  and  assigns,  all  and  every  the 
household  goods  and  furniture,  stock  in-trade,  and  other  hou.sehold  effects  whatsoever, 
and  all  other  goods,  chattels,  and  effects  now  being  or  which  shall  hereafter  be  in, 
upon,  or  alK)ut  the  messuage  or  dwelling-house  and  premises  occupied  by  the  said 
James  Battersby,  and  known  as  the  Bull's  Head,  situate  in  Bedford  aforesaid  ;  and  all 
other  the  personal  estate  whatsoever  of  or  to  which  the  said  James  Battersby  is  now 
and  from  time  to  time  and  at  all  times  hereafter  (so  long  as  any  money  shall  remain 
due  and  payable  to  the  said  John  Harrison,  his  executors,  administrators,  and  assigns, 
by  virtue  of  these  presents)  *  ;  and  all  the  estate,  right,  title,  interest,  claim,  and 
demand  of  the  said  James  Battersby  of,  in,  to,  or  upon  the  said  several  premises 
hereby  assigned,  or  intended  so  to  be  ;  Together  with  full  power,  and  authority  which 
the  said  James  Battersby  doth  hereby  give  and  grant  unto  the  said  John  Harrison, 
his  executors,  administratoi-s,  and  assigns,  at  the  costs  and  chai-ges  of  the  said  James 
Battersby,  his  executors  or  administrators,  to  use  the  name  or  names  and  act  as  the 
attorney  or  attorneys  of  the  said  James  Battersby,  his  executors  or  administrators,  in 
or  about  recovering,  receiving,  obtaining,  and  giving  effectual  receipts  and  discharges 
for  the  same ;  To  have,  hold,  take,  receive,  and  enjoy  the  said  premises  hereby 
assigned  unto  the  said  John  Harrison,  his  executors,  administrators,  and  assigns, 
absolutely :  Provided,  nevertheless  that,  in  case  the  said  James  Battersby,  his  heirs, 

*  Sic. 
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executors,  or  administrators,  shall,  [682]  on  demand  made  thereof  in  writing  by  the 
said  John  Harrison,  his  executoi's,  administrators,  or  assigns,  well  and  ti'iily  pay  oi 
cause  to  be  paid  unto  the  said  John  Harrison,  his  executors,  administrators,  or  assigns, 
the  said  sum  of  GOl.,  the  said  payment  to  be  made  without  any  deduction,  then  theseii 
presents  shall  be  absolutely  void,  anything  hereinbefore  contained  to  the  eontrarj^l 
notwithstanding:  And  the  said  James  Battersby  doth  hereby,  for  himself,  his  heirs, 
executors,  administrators,  and  assigns,  covenant  with  the  said  John  Harrison,  his 
executors,  administrators,  and  assigns,  that  he  the  said  James  Battersby,  his  heirs, 
executors,  or  administrators,  shall  and  will  on  demand  made  thereof  as  aforesaid  pay. 
or  cause  to  be  paid  unto  the  said  John  Harrison,  his  executors,  administi-ators,  os\ 
assigns,  the  said  sum  of  601.  in  manner  aforesaid,  without  any  deduction,  and  without: 
fraud  or  further  delay  :  But  it  is  hereby  expressly  declared  and  agreed  that,  after 
default  shall  be  made  by  the  said  James  Battersby,  his  executors,  administrators,  or 
assigns,  in  payment  of  the  said  sum  of  601.,  contrary  to  the  tenor  and  effect  of  the 
before-mentioned  proviso,  then  and  in  such  case  it  shall  be  lawful  for  the  said  Joha 
Harrison,  his  executors,  administrators,  or  assigns,  to  sell  and  dispose  of  the  same 
pi'cmises,  and  every  or  any  part  thereof,  for  such  price  or  prices  as  can  be  reasonably 
had  or  gotten  for  the  same,  and  to  receive  and  take  the  moneys  to  arise  from  such 
.sale  or  sales  thereof,  and  to  stand  possessed  of  such  moneys  upon  the  trusts  following,  i 
that  is  to  say,  upon  trust  in  the  first  place  to  retain,  satisfy,  and  discharge  all  costs, 
charges,  and  expenses  incidental  to  these  presents,  and  in  the  next  place  to  satisfy, 
pa3%  deduct,  or  retain  unto  the  said  John  Harrison,  his  executors,  administrators,  or 
assigns,  the  said  principal  sum  of  601.  ;  and,  from  and  after  full  payment  and  satisfac- 
tion of  such  costs,  charges,  ;ind  [683]  expenses,  and  principal  stun  of  601,,  to  render  to 
and  account  for  the  surplus  (if  any)  of  the  money  arising  from  such  sale  or  sales  afore- 
said to  the  said  James  Battersby,  iiis  executors,  administratoi's,  or  assigns  :  And  it  is 
hereby  lastly  declared  and  agreed  by  and  between  both  the  said  parties  to  these 
presents,  that  the  i-eceipt  oi-  receipts  of  the  said  John  Harrison  for  any  money  payable 
to  him  under  these  presents  shall  be  a  good  and  satiicient  receipt  and  discharge  to  any 
purchaser  or  purchasers.     In  witness,  &c. 

his  mark 

"James  Battersby     X 

and  seal. 

"John  Harrison." 

The  question  for  the  opinion  of  the  court  was  whether,  upon  the  true  construction 
of  the  said  bill  of  sale,  and  on  the  state  of  facts  above  appearing,  any  right  or  intei'est 
in  the  Bull's  Head  Inn  and  premises,  and  the  goodwill  thereof,  passed  to  the  plaintiff', 
sufficient  to  sustain  the  declaration  against  the  defendant. 

In  case  the  court  should  be  of  opinion  that  a  right  or  interest  sufficient  to  sustain 
the  declaration  pas.sed  to  the  plaintiff",  the  damages  sustained  by  the  plaintiff  in  respect 
of  the  matters  in  the  declaration  mentioned  were  assessed  at  one  farthing. 

Edward  James,  Q.  C.  (with  whom  was  Baylis),  for  the  plaintiff'.  The  question  is 
whethei'  any  interest  in  the  Bull's  Head  Inn  passed  to  the  plaintiff'  by  the  bill  of  .sale 
of  the  20th  of  December,  1861.  It  professes  to  be  a  conveyance  by  Battersliy  of  all 
he  had,  including  the  term  he  had  in  the  public-house.  It  clearly  operated  to  vest 
the  term  in  Harrison.  Rinrier  v.  (Jdnn,  3  M.  &  W,  343,  is  precisely  in  point.  There 
Vince,  the  lessee  of  a  mill  and  premises  at  a  rack-rent,  being  in  insolvent  circumstances, 
executed  an  assign-[684]-nient,  whereby,  after  reciting  his  insolvency,  and  that  he  had 
agreed  to  assign  "all  his  debts,  personal  estate,  and  eff'ects  of  every  description,  to  C. 
and  B.,  in  trust  for  the  benefit  of  his  creditors,"  he  conveyed  and  assigned  to  the  said  0. 
and  B.  all  and  singular  the  stock-in-trade,  implements,  and  utensils  in  trade,  corn,  grain, 
hay,  horses,  carts,  and  carriages,  crojix  of  enry  kind,  as  veil  served  as  not,  and  per'sonal 
estate  whatsoever,  of  him  Vince,  in,  upon,  or  about  the  said  mill  and  premises  now  in 
his  use  or  occupation,  or  elsewhere,  &c.  (except  the  wearing  apparel  of  himself  and 
family)  ;  and  also  all  debts,  securities,  writings,  &c.,  and  all  other  the  persmml  estate  and 
effec/s  oj  him  the  said  Vince.  whatKoerer  w  wheresoever,  oi-  in  or  to  which  he  is  in  anywise 
interested  or  entitled  ;  habendum,  in  trust  out  of  the  proceeds,  first,  to  pay  the  costs 
of  the  assignment,  &c.,  secondly,  to  pay  the  rent  due  and  in  arrear  for  the  said  mill 
and  premises,  or  accruing  due  until  and  at  and  up  to  the  6th  of  April  then  next,  and 
thirdly,  to  distribute  the  residue  for  the  benefit  of  his  creditors  :  and  it  was  held  that 
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the  words  of  the  assignment  were  large  enough  to  comprehend  the  lease  of  the  mill, 
and,  the  jury  having  found  that  the  assignees  had  accepted  the  lease,  that  it  passed  to 
them  under  the  assignment.  The  only  difference  between  that  case  and  the  present, 
is,  that  there  there  was  a  recital  in  the  deed  that  Vince  was  the  lessee  of  the  premises  ; 
but  the  object  of  both  was  the  same.  It  was  there  contended  that  the  words,  though 
general,  were  not  sufficient  to  pass  the  lease  ;  and  Fayler  v.  Homerskam,  4  M.  &  Selw. 
423,  The  </.  Meyrick  v.  Meiinck,  2  Cr.  &  J.  223,  Boherts  v.  Kuffim,  2  Atk.  1 1 2,  and 
Kawlingav.  Jenninf/^,  13  Ves.  39,  were  cited.  But  Lord  Abinger,  C.  B.,  said  :  "  I  think 
the  distinction  in  all  these  cases  is,  whether  the  object  of  the  parties  was  to  pass  a 
limited  interest  or  not :  if  it  was,  then  the  rule  is  that  we  are  not  to  [685]  construe 
general  words  so  as  to  enlarge  that  limited  interest.  I  believe  in  every  case  that  has 
been  mentioned  the  object  was  to  pass  a  particular  estate  :  but  such  is  not  the  object 
here.  The  object  of  the  conveying  party  here  was,  to  make  a  general  assignment  of 
his  property  over  to  trustees,  in  order  to  pay  his  creditors.  Can  it  be  doubted,  if  this 
lease  was  of  any  value,  that  the  object  was  to  pass  the  whole  ?  And  here  are  words 
which  are  large  enough  to  pass  everything.  We  must  suppose  the  object  the  parties 
had  in  view  was,  to  pass  every  thing  of  value,  capable  of  being  turned  to  account  in 
the  hands  of  the  assignees  ;  and  I  cannot  see  why  the  words,  which  are  sufficiently 
comprehensive  to  include  everything  he  had,  should  not  be  held  to  pass  the  leasehold 
estate."  [Erie,  C.  J.  The  assignment  there  was  for  the  benefit  of  all  the  creditors  : 
here,  it  was  to  secure  a  debt  of  601.  to  a  single  creditor.  Byles,  J.  Suppose  the  rent 
of  the  premises  had  been  double  the  animal  value,  would  you  say  that  the  term  passed  ?] 
Whether  \aluable  or  burthensome,  can  make  no  difference. 

Manisty,  Q.  C,  contra.  The  plaintiff  had  no  estate  or  interest  in  the  Bull's  Head 
Inn  sufficient  to  enable  him  to  maintain  this  action,  regard  being  had  to  the  state  of 
facts  found  by  the  case.  One  test  is,  could  the  Duke's  trustees  have  sued  him  for  the 
rent  if  he  had  taken  possession  under  the  deed  in  question  1  In  July,  1863,  the 
trustees,  having  distrained  for  two  years'  rent,  sold  all  Battersby's  property,  and  took 
from  him  a  surrender  of  the  premises,  and  immediately  let  them  to  the  defendant,  and 
gave  him  possession.  The  question  is,  whether,  upon  this  state  of  facts,  the  plaintiff 
had  such  a  possession  as  to  entitle  him  to  sue  in  trespass.  The  authorities  clearly 
negative  that  proposition.  Actual  entry  is  necessary  :  a  mere  de-[686]-mand  of  posses- 
sion is  not  enough.  [Erie,  C.  J.  If  the  term  is  vested  in  him,  the  plaintiff  in 
law  is  in  :  see  Coojnr  v.  Willomaft,  1  C.  B.  672.]  In  Turner  v.  Cameronti  CoaJhrook 
Steam  Cual  Company,  5  Exch.  932,  it  was  held  that  trespass  will  not  lie  against  the 
occupier  of  land,  at  the  suit  of  the  mortgagee,  who  has  never  been  in  actual  possession 
or  been  seised  of  the  land,  and  has  not  obtained  a  judgment  in  ejectment,  either  by 
default  or  by  verdict ;  and  therefore  he  cannot  in  such  case  waive  the  tort,  and  main- 
tain an  action  of  u.se  and  occupation.  Parke,  B.,  in  delivering  judgment,  said  :  "  We 
are  all  clearly  of  opinion  that  the  plaintiff  was  not  in  a  condition  to  bring  an  action  of 
trespas.s,  inasmuch  as  he  was  mortgagee  out  of  possession  :  he  never  had  entered 
upon  the  property  at  the  time  of  the  trespass  committed,  and  never  was  in  actual 
possession.  He  could  only  have  maintained  one  in  case  he  had  brought  an  ejectment 
and  laid  the  demise  at  an  antecedent  period,  and  the  defendants  had  either  suffered 
judgment  l)y  default  as  tenants  in  possession,  or  there  had  been  a  verdict  at  the  trial, 
and  then  the  defendants  would  have  been  in  the  condition  of  admitting  the  lease, 
and  therefore  the  plaintiff  would  have  been  in  possession,  by  the  fiction  in  eject- 
ment, trom  the  time  of  the  demise."  So,  in  Litchfield  v.  Beady,  5  Exch.  939,  it 
was  held  that  a  mortgagee  out  of  possession,  who  gives  notice  of  the  mortgage  to 
the  tenant  who  has  occupied  since  the  mortgage,  cannot  maintain  trespass  for 
mesne  profits  against  the  tenant  for  the  rents  accrued  due  since  the  date  of  the 
mortgage,  by  mere  entiy  upon  the  land  after  the  notice.  "  If,"  said  Parke,  B., 
"  the  plaintiff  seeks  to  recover  mesne  profits  antecedently  to  the  day  of  the 
demise  in  the  declaration  in  ejectment,  he  must  go  further,  and  is  bound  to 
prove  such  a  title,  accompanied  by  posseasion,  as  would  enable  him  to  maintain 
[687]  an  ordinary  action  of  trespass."  [Erie,  C.  J.,  referred  to  JVilUams  v.  Bosanquei, 
1  Bi-od.  &  B.  238,  3  J.  B.  Moore,  500,  where  it  was  held  that,  when  a  party  takes  an 
assignment  of  a  lease  by  way  of  mortgage,  as  a  security  for  money  lent,  the  whole 
interest  passes  to  him,  and  he  becomes  liable  on  the  covenant  for  payment  of  rent, 
though  he  has  never  occupied  or  become  possessed  in  fact.]  That  was  to  make  him 
liable  to  the  covenants.     Patteson,  J.,  in  delivering  the  judgment  of  the  court  in 
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Byan  v.  Clark,  14  Q.  B.  65,  says :  "It  is  distinctly  laid  down  in  Williams  v.  Bosanquet, 
that  entry  is  not  necessary  to  the  vesting  of  a  term  of  years  in  the  lessee  ;  the  interest 
and  the  legal  right  of  possession,  where  the  terra  is  to  commence  immediately,  and 
not  in  future,  vests  in  the  lessee  before  entry  ;  and,  of  course,  the  right  of  possession 
in  the  lessor  is  gone,  though,  for  the  purpose  of  maintaining  an  action  of  trespass,  the 
lessee  must  enter,  since  that  action  is  founded  on  the  actual  possession "  («).     The 
result  of  the  authorities  is  thus  summed  up  in  Koscoe  on  Evidence,  10th  edit.  608, — 
To  entitle  a  party  to  maintain  an  action  for  a  trespass  to  land,  "  it  must  appear  that 
the  plaintiff  was  in  the  actual  and  immediate  possession  of  the  locus  in  quo  wheie  the 
tiespass  was  committed.     Therefore,  an  heir  before  entry,  who  has  only  [688]  a  seisin 
in  law,  cannot  maintain  trespass  :  Com.  Dig.  Trespass  (B.  3).     Nor  a  bargainee  before 
CTitry.     lb. ;  Barker  v.  Keat,  2  Mod.  251 ;  Geary  v.  Bearcroft,  Carter,  66.     Therefore, 
a  mortgagee  by  demise  for  years  cannot  bring   trespass   against  a  stranger,  before 
entry:   Ulieehr  v.  Monfejiore,   2  Q.  B.   133;  Turner  \.  Cameron's  Conlbrook  Stmm   Coal 
Compaiiji,  5  Exch.  932 ;  noi'  a  parson  before  induction, — Hare  v.  Bickhy,  Plowd.  526."i 
Further,  it  is  submitted  that  the  deed  of  the  20th  of  December,  1862,  did  not  assign! 
the  term.     There  is  nothing  upon  the  face  of  the  instrument  to  shew  an  intention  to  I 
convey  more  than  the  chattels.     It  was  registered  as  a  bill  of  sale  under  the  17  &  18  I 
Vict.  c.  36.     And  nothing  can  l)e  more  loose  than  the  general  words.     In  the  cas6?|| 
relied  on  of  Niw/cr  v.  Cann,  3  M.  &  W.  343,  the  deed  was  super  visum  a  conveyance 
of  all  the  property. 

James,  in  reply.  In  Ringer  v.  Caim,  3  M.  &  W.  343,  there  was  a  trust  for  sale,  and  a 
power  to  pay  the  rent.  Here  there  is  no  provision  as  to  the  rent ;  for,  as  the  term  was 
intended  to  pass,  the  assignee  would  necessarily  become  liable  for  rent,  and  therefore 
there  was  no  occasion  to  make  a  special  provi-sion  for  it.  The  mortgagee  may  maintain 
an  action  of  ejectment  against  the  mortgagor :  and  he  has  an  equal  I'ight  as  against  a. 
stranger.  If  he  may  maintain  ejectment,  why  not  trespass?  In  the  passage  cited! 
from  Koscoe,  p.  609,  it  is  said  that  a  mortgagee  by  demise  for  years  cannot  bring 
trespass  aga'mat  a  stranger  before  entry.  But  this  defendant  is  no  stranger.  He  comes 
in  under  Battersby.  The  landlord  came  in  under  the  surrender  made  by  Battersby 
in  July,  1863.  He  could  have  no  better  title  than  Battersby  had  :  neither  could  his 
tenant,  the  now  defendant.  If  a  demand  and  refu.sal  be  sufficient  to  maintain  trover 
for  a  lease,  why  should  [689]  not  a  demand  and  refusal  be  sufficient  to  maintain 
trespass  in  respect  of  the  chattel  interest?  The  only  question  intended  to  be  raised 
here  was  whether,  upon  the  construction  of  the  bill  of  sale,  and  the  facts  found,  any 
right  or  interest  in  the  premises,  that  is,  the  Bull's  Head  Inn,  passed  to  the  plaintiff. 
It  never  was  intended  to  raise  the  question  whether  actual  bodily  possession  was 
necessary  to  entitle  the  plaintiff' to  maintain  trespass. 

Erle,  C.  J.  I  am  of  opinion  that  the  verdict  ought  to  be  entered  for  the  defen- 
dant. This  is  an  action  of  trespass  for  breaking  and  entering  certain  premises  known 
as  the  Bull's  Head  Inn,  Bedford,  the  interest  in  which  the  plaintiff  claimed  to  have 
been  assigned  to  him  by  one  Battersby  in  December,  1861  :  and  the  question  is 
whether  or  not  the  term  was  conveyed  b3'  the  deed  of  that  date.  By  that  deed,  after 
reciting  that  he  was  indebted  to  the  now  plaintiff',  Harrison,  in  the  sum  of  601.  for  ale 
supplied,  Battersby  assigns  to  Harrison,  his  executors,  &c.,  "  all  and  every  the  house- 
hold goods  and  furniture,  stock-in-trade,  and  other  household  effects  whatsoevei',  and 
all  other  goods,  chattels,  and  effects  now  being  or  which  shall  hereafter  be  in,  upon, 
or  about  the  messuage  or  dwelling-house  and  premises  occupied  by  the  .said  .lames 
Battersby,  and  known  as  the  Bidl's  Head,  situate  in  Bedford  aforesaid."  Having  thus 
assigned  to  the  plaintiff'  all  his  household  goods,  chattels,  and  eft'ects  in  and  about  the 
messuage  occupied  by  him,  the  assignor  goes  on  to  assign  "  all  other  the  personal  estate 
ivhatsoever  of  or  to  which  the  said  James  Battersby  is  now  and  from  time  to  time  and 

(a)  And  see  per  Lord  Denman  in  Doe  d.  Parsley  v.  Day,  2  Q.  B.  147,  156,  2  Gale 
&  D.  757,  Wheeler  v.  Montefiore,  2  Q.  B.  133,  1  Gale  &  I).  493:  and  see  Blatchf„rd, 
Ai^p.,  Cole,  liisp.,  5  C.  B.  (N.  S.)  514,  where  it  was  held  that  the  remedy  for  double 
value  given  hy  the  4  G.  2,  c,  28,  s.  1,  against  a  tenant  unlawfully  holding  over  after 
the  determination  of  the  term,  and  after  demand  and  notice  in  writing,  is  given  only 
to  the  lessor  or  landlord  or  the  person  entitled  to  the  reversion,  and  not  to  one  to 
whom  the  landlord  has  granted  a  fresh  lease,  to  commence  from  the  expiration  of  the 
former  term, — such  new  lessee  having  no  estate,  but  a  mere  interesse  termini. 
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at  all  times  hereafter  (so  long  as  any  money  shall  remain  due  and  paj'able  to  the  said 
John  Harrison,  his  executors,  Ac,  by  virtue  of  these  presents) ;  and  all  the  estate, 
right,  title,  interest,  claim,  [690]  and  demand  of  the  said  James  Battersby  of,  in,  to, 
or  upon  the  said  several  premises  hereby  assigned  or  intended  so  to  be,"  absolutely. 
The  deed  then  gave  a  power  to  Harrison  "  to  sell  and  dispose  of  the  same  premises 
and  every  or  any  part  thereof,"  and  out  of  the  proceeds  to  pay  the  601.  and  expenses, 
rendering  the  surplus  (if  any)  to  Battersby.  I  think  the  context  leads  irresistibly  to 
the  conclusion  that  the  parties  to  this  deed  merely  contemplated  the  assignment  of 
the  chattels  personal,  and  did  not  contemplate  passing  the  chattel  real,  the  lease  of 
the  premises.  General  words  following  specific  words  are  ordinarily  construed  as 
limited  to  things  ejusdem  generis  with  those  before  enumerated  (a)^  Here  the  two 
lirst  classes  of  things  assigned  are  confined  to  chattels  strictly  so  called.  It  seems  to 
me  to  be  very  unlikely  that  a  creditor  who  was  taking  an  assignment  of  chattels  as  a 
security  for  a  debt  of  601.  would  burthen  himself  with  a  lease  which  would  impose 
upon  him  a  liability  for  an  uncertain  amount  of  rent.  If  he  had  intended  to  take  to 
the  term,  1  think  we  should  have  found  words  in  the  deed  more  expressly  and  clearly 
intimating  such  intention.  The  instrument  provides  that  the  plaintiff  is  to  continue 
in  possession  until  his  debt  of  601.  is  satisfied,  and  that,  in  case  of  default,  he  is  to  be 
at  liberty  to  sell  the  premises,  that  is,  the  things  assigned,  in  trust  to  retain  the 
expenses  and  his  debt,  and  to  return  the  surplus,  if  any,  to  Battersby.  Not  a  word  is 
said  about  paying  the  rent  or  any  arrears  of  rent,  which  would  ha\e  been  provided  for 
if  it  had  been  intended  that  the  plaintift'  should  become  assignee  of  the  term.  The  case 
of  Ringer  v.  Cann,  .3  M.  &  W.  3-1.3,  is  in  terms  very  much  like  this  case  :  but  there  are  two 
very  important  distinctions  between  them.  There,  the  assignment  was  for  the  benefit 
of  all  the  creditors  of  the  [691]  assignor,  and  would  therefore  naturally  be  an  assign- 
ment of  all  the  debtor  possessed  :  and,  further,  it  was  there  provided  that  the  rent 
should  be  paid  out  of  the  proceeds  of  the  sale.  Upon  the  best  construction,  therefore, 
that  I  can  put  upon  this  instrument,  I  think  the  tenn  was  not  intended  to  p;iss.  I 
also  am  of  opinion  with  Mr.  Manisty, — assuming  that  the  term  did  pass  by  this  deed, 
— that  the  assignee  of  a  term  cannot  maintain  trespass  in  respect  of  the  premises 
unless  he  has  actually  entered  into  possession  of  them.  This  is  clear  from  the 
elaborate  judgment  of  Patteson,  J.,  in  liyan  v.  Clurke,  14  Q.  B.  73.  It  is  there  laid 
down,  and  to  the  same  eftect  are  all  the  text-books  that,  to  entitle  a  party  to  maintain 
trespass,  actual  entry  is  necessary.  To  render  him  liable  upon  the  covenants,  an 
assignment  in  law  is  sufficient :  but  to  maintain  trespass,  there  must  have  been  an 
actual  entr}'. 

Byles,  .J.  I  am  of  the  same  opinion  upon  both  points.  Nobody  doubts  that  a 
gift  of  all  a  man's  "personal  estate"  would  include  a  term  for  years.  But,  as  a 
general  rule,  all  written  documents  are  to  be  construed  according  to  the  intention 
of  the  parties  as  it  is  to  be  collected  from  the  language  which  they  ha\-e  used.  In 
Paijler  v.  Homcrsham,  4  M.  &  Sehv.  423,  a  deed  of  release  containing  very  general 
words  releasing  the  debtor  from  all  claims  and  demands  which  the  several  creditors 
had  against  him,  or  thereafter  could,  should,  or  might  have,  was  held  to  be  con- 
fined in  its  operation  to  the  respective  debts  referred  to  in  the  recital.  So,  in 
L'aivUu'js  V.  Jennings,  13  Yes.  39,  where  the  testator  gave  to  his  wife  certain  Bank 
stock,  together  with  all  his  "  household  furniture  and  cfffxts,  of  what  nature  or  kind 
soever,"  that  he  might  be  possessed  of  at  the  time  of  his  decease,  and  then  be-[692]- 
queathed  certain  stock  and  money  legacies  to  other  persons.  Sir  \Y.  Grant,  M.  E., 
held  that  the  bequest  to  the  wife  was  confined  to  articles  of  the  nature  of  those 
specified,  and  did  not  comprise  the  general  residue  (a)-.     There,  the  court  restrained 

(a)'  See  Doygett  v.  Cattei-ns,  ante,  p.  669. 

(a)-  Observing  that,  part  of  the  property  being  given  to  her  afterwards,  the  word 
"  efl"ects  "  must  receive  a  more  limited  construction.  Mr.  Jarman(l  Jarman  on  Wills, 
2nd  edit.  6-1.5,  u.  ;/),  remarking  upon  this  case,  says, — "But,  according  to  the  state- 
ment of  the  will  in  the  report,  the  only  other  bequest  to  the  wife  is  of  the  Bank  stock, 
which  is  anterior.  See  Parker  v.  Marcliant,  1  Y.  &  C,  C.  C.  301,  where  Yice-Chancellor 
Knight  Bruce  observed  upon  this  ease,  that  perhaps  the  word  '  household '  belonged 
to  the  word  '  effects,'  as  much  as  to  the  word  '  furniture.' " 

And  see  Camphdl  v.  Prescott,  1.5  Yes.  503,  where  a  testator  gave  to  his  sons  A.  and 
J.  all  his  sugar-house,  cupola,  and  merchandize  stocks,  with  jewels,  plate,  household 
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the  operation  of  the  word  "effects"  by  preceding  words,  and  held  it  to  mean  things 
ejusdem  generis.     The  onlj'  difficulty  I  have  felt  has  arisen  from  the  case  of  R'mg&r , 
V.  Cann,  ;}  M.  &  W.  343  :  but  my  Lord  has  effectually  distinguished  it.     Here,  too, ' 
the  instrument  contains  qualifying  words,  though  imperfectly  expressed,  which  shew 
plainly  enough  what  the  paities  intended  should  pass  thereby.     In  Riuijcr  v.  Cann, 
Parke,  B.,  lays  great  stiess  on  the  application  of  the  proceeds  of  the  sale.      "  With 
respect,"  he  .says,  "to  the  clause  as  to  payment  of  the  rent,  it  is  not  confined  to  thej 
future,  but  applies  to  the  by-gone  rent  as  well,  in  respect  of  the  mill  and  premises;' 
not  only  to  that  which  had  become  due,  but  to  that  also  which  was  on  the  eve  of  | 
becoming  due  on  the  6th  of  April  following  ;  and  the  provision  enables  the  trus-[693]- 1 
tees  to  pay  it,  whether  they  take  possession  of  the  property  or  not.     The  other  words 
used  do  not  appear  to  me  to  be  sufficient  to  control  these  general  words."     If  it  had 
been  intended  here  to  pass  the  term,  the  first  thing  the  assignee  would  do  would  be 
to  pay  the  rent.     But  there  is  an  express  stipulation  that  be  shall  apply  the  proceeds 
otherwise.     I  may  advert  to  another  distinction  between  that  case  and  the  present. 
In  liinger  v.  Cann  there  was  an  assignment  of  growing  crops,  and  no  distinct  provision 
that  I  can  see  relative  to  the  taking  of  them  :  and  this  makes  it  the  more  reasonalile 
that  the  term  should  be  assigned.     Looking,  therefore,  at  that  case  carefully,  it  seems 
to  me  to  be  rather  an  authority  against  than  for  the  plaintifi'.     As  to  the  other  point, 
I  at  first  overlooked  the  distinction  between  ejectment  and  trespass.     But  my  Brother 
Keating  pointed  out  the  distinction  :  in  ejectment,  the  want  of  actual  possession  was 
supplied,  under  the  old  course  of  proceeding,  by  the  rule  to  confess  lease,  entry,  and 
ouster.      For  these  reasons,  I  am  of  opinion  that  the  defendant  is  entitled  to  judg- 
ment,— a  conclusion  which  is  equally  in  conformity  with  the  justice  as  with  the  law 
of  the  case. 

Keating,  J.     As  I  did  not  hear  the  whole  of  the  argument,  I  will  only  say  that, 
so  far  as  I  have  heard,  I  entiiely  concur  with  the  I'est  of  the  court  upon  both  points. 

Judgment  for  the  defendant. 


[694]    Joshua  Wilson  and  Others,  Ajipelhuds ;  The  Churchwakdens  of  the 
Parish  of  Sunderland  near  the  Sea,  Respondent.-!.     Nov.  9th,  1864. 

[S.  C.  34  L.  J.  M.  C.  90 ;  11  L.  T.  342 ;  10  Jur.  N.  S.  1105  ;  13  W.  R.  342.     See 
Daveij  v.  Hinch,  [1901]  P.  110;  [1903]  P.  221.] 

By  a  local  act  (of  1719)  creating  the  township  of  Sunderland  a  distinct  parish,  twenty- 
four  "  substantial  and  creditable  inhahiiants ''  of  the  parish  wei'e  to  be  elected  vestry- 
men ;  and  it  was  enacted  that  the  rector  and  thirteen  or  more  of  the  vestrymen  in 
vestry  assembled,  or  the  major  part  of  them,  might  make  a  rate  for,  amongst  other 
things,  keeping  the  church  in  lepair, — with  a  power  to  four  or  more  justices,  in  case 
of  default  in  payment  of  the  rate,  to  grant  and  issue  their  warrant  to  levy  the  same 
by  distress  and  sale  of  the  offender's  goods  :  and  a  power  of  appeal  to  the  sessions 
was  given  to  any  person  who  should  find  himself  aggiieved  b}'  any  assessment,  or 
by  any  distress  to  be  made  for  the  same,  within  three  months  after  such  distress 
made : — Held,  that  the  justices  had  no  jurisdiction  to  inquire  into  the  validity  of 
the  rate,  the  remedy,  if  it  were  invalid,  being  by  appeal  to  the  sessions  ;  and  that, 
if  they  had  such  jurisdiction,  the  fact  of  some  of  the  vestrymen  not  rcmliiuj  and 
sleejiing  within  the  parish  did  not  disqualify  them. 

This  was  a  case  stated  by  justices  of  the  peace  in  and  for  the  county  of  Durham, 
under  the  statute  20  &  21  Vict.  c.  43,  for  the  purpose  of  obtaining  the  opinion  of  the 
court  on  questions  of  law  which  arose  before  them  as  hereinafter  stated. 

At  a  petty  sessions  holden  at  Sunderland,  in  the  county  of  Durham,  on  the  28th 
of  May,  1864,  an  application  was  made  to  the  justices  by  the  churchwardens  of  the 
parish  of  Sunderland  near  the  Sea,  hereinafter  called  "the  respondents,"  to  grant  and 
issue  out  their  warrant  to  cause  to  be  levied  by  distress  and  sale  of  the  goods  of 

goods,  furniture,  and  all  effects  whatsoever,  and  appointed  them  e.xecutors :  Sir  W. 
Grant,  M.  R.,  held  that  the  whole  personalty  passed  under  this  clause,  remarking  that 
there  was  no  case  for  the  restrictive  sense  attempted  to  be  put  upon  the  words  "all 
my  effects  whatsoever." 
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Joshua  Wilsou,  Henry  Wilson,  Caleb  AYilson,  and  Charles  Wilson,  hereinafter  called 
"the  appellants,"  the  sum  of  71.  Os.  7id.,  being  the  amount  of  a  rate  assessed  upon 
them  the  appellants  on  the  9th  of  July,  1863,  by  the  rector  and  thirteen  of  the 
vestiymen  of  the  parish  of  Sunderland  near  the  Sea,  in  vestry  assembled,  at  a  meeting 
duly  convened  pursuant  to,  and  acting  under  and  by  virtue  of  the  powers,  authorities, 
and  provisions  of,  an  act  of  parliament  passed  in  the  fifth  vear  of  George  the  1st  (ISth 
April,  1719),  intituled  "An  Act  for  making  the  town  and  township  of  Sunderland  a 
distinct  parish  from  the  parish  of  Bishopwearmouth,  in  the  county  of  Durham." 

The  appellants  having  been  duly  summoned,  the  ap-[695]-plication  was  heard,  the 
said  parties  respectively  being  then  present ;  and  the  justices  determined  to  issue  their 
warrant  to  levy  the  said  sum  of  71.  Os.  7id. 

The  appellants  being  dissatisfied  with  this  determination,  as  being  erroneous  in 
point  of  law,  duly  applied  to  the  justices,  in  writing,  to  state  and  sign  a  case  setting 
forth  the  facts  and  the  grounds  of  such  their  determination,  for  the  opinion  of  this 
court.     The  justices  thereupon  stated  the  following  facts  : — 

Upon  the  hearing  of  the  application,  the  rate  or  assessment  was  produced  and 
proved  before  the  justices.  It  was  intituled  and  signed,  and,  as  far  as  concerns  the 
said  appellants,  is  as  follows  : — "  An  assessment  upon  the  yearly  value  of  all  houses, 
lands,  tenements,  hereditaments,  and  estates  whatever,  and  upon  the  value  of  stock- 
in-trade  and  personal  estates,  within  the  parish  of  Sunderland  near  the  Sea,  in  the 
county  of  Durham,  for  keeping  in  repair  the  church  of  the  said  parish,  defraying  the 
yearly  expenses  of  the  churchwardens  respecting  the  same,  for  paying  the  rector  his 
stipend,  the  parish  clerk's  salary,  and  for  other  the  purposes  mentioned  in  the  act  of 
parliament  passed  in  or  about  the  j-ear  1719,  intituled,"  &c. 

"  Made  and  assessed  this  ninth  day  of  July,  1863,  being  a  rate  of  3d.  in  the  pound 
under  and  by  virtue  of  the  powers  of  the  said  act  or  any  other  power  or  authority 
enabling  in  this  behalf."  (Signed)         "  H.  Peteks,  rector,  chairman. 

"Tho.  Eeed.  "WiLLiAJi  Thompson,  jun. 

"Matthew  Forster.        "J.  G.  Hill. 

"J NO.  Potts.  "Mark  Douglas. 

"George  Reed.  "Thos.  Riseborough. 

"Joseph  Humphrey.        "John  Ferguson. 

"  R.  B.  Porkett.  "  Wm.  St.  John." 

'■  "Thos.  Dixon. 

[Then  followed,  in  columns,  the  numbers,  the  names  [696]  of  the  occupiers  and 
owners,  the  description  of  the  property  rated,  the  name  or  situation  of  the  property, 
the  rateable  value,  and  the  amount  of  the  rate  to  be  paid.] 

At  the  foot  of  the  rate  were  these  words  : — "  At  a  meeting  of  the  undersigned, 
the  rector  and  gentlemen  of  the  ancient  vestry  for  the  parish  of  Sunderland  near  the 
Sea,  in  the  county  of  Durham,  held  this  day,  legal  notice  being  first  given,  it  was 
resolved  that  the  foregoing  assessment  be  collected  for  the  year  commencing  at  the 
^'isitatiou,  of  the  several  inhabitants  and  persons  therein  named,  the  same  being  an 
equal  rate  or  assessment  to  the  best  of  our  judgment.  Given  under  our  hands  this 
9th  of  July,  1863."     [Signed  as  before.] 

Then  follows  the  following  memorandum  of  allowance  of  the  said  rate  : — "  Durham, 
to  wit.  We,  the  undersigned,  being  four  of  Her  Majesty's  justices  of  the  peace  in 
and  for  the  county  of  Durham  (and  of  the  quorum)  do  so  far  as  we  can  and  lawfully 
may,  make,  consent  unto,  and  allow  the  foregoing  rate  or  assessment.  Dated  this 
18th  of  July,  1863."     [Signed  by  the  four  justices.] 

It  was  also  proved  before  the  justices  that  the  appellants  are  quakers  :  that  they 
were  the  occupiers  of  the  houses,  warehouses,  and  hereditaments  in  the  said  parish 
mentioned  in  the  said  rate  and  set  opposite  their  names  therein,  where  they  carried 
on  their  trade  and  business,  and  were  possessed  of  the  stock-in-trade  therein. 

It  was  also  proved  that  the  parties  making  and  signing  the  said  rate  were  the 
rector  and  thirteen  of  the  twenty-four  vestrymen,  and  were  members  of  the  vestry 
chosen  and  acting  under  the  local  act,  and  were  the  whole  of  the  members  of  such 
vestry  present  at  a  meeting  duly  convened ;  that  the  rate  had  been  demanded  of  the 
appellants  ;  and  that  they  had  made  default  in  payment  thereof 

[697]  It  was  also  proved,  on  the  cross-examination  of  the  collector,  that,  at  the 
time  of  their  election,  and  thenceforth  up  to  the  making  of  the  said  rate,  nine  out 
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of  the  thirteen  vestrymen  who  signed  the  rate,  although  rate-payers  occupying  houaeSj 
and  shops  in  the  parish,  and  carrying  on  their  trades  and  businesses  there,  resided, 
and  slept  in  their  private  dwelling-houses  in  the  adjoining  township  of  Bishopwear- 
nioutli. 

It  also  appeared  hy  the  rate  that  stock-in-trade  was  rated  therein,  but  that  shipsi 
(many  of  the  persons  assessed  being  ship  owners)  were  not  expressed  as  rated  therein;!] 
and  also  that  the  occupiers  of  S3C  properties  occupied  in  small  tenements  under  the[ 
yearly  value  of  61.  each,  and  for  which  the  landlords  thereof,  under  the  Small  Ten& 
ments  Act,  13  &  14  Vict.  c.  99,  were  rated  to  the  poor-rate  of  the  parish  instead  of 
the  occupiers  thereof,  were  not  included  in  the  rate  produced  before  the  justices,  nor 
were  the  landlords  or  occupiers  thereof  assessed  for  the  same  therein  :  and,  as  to  these, 
it  was  proved  by  the  collector  of  the  said  rate  that  the  occupiers  of  these  tenements 
were  many  of  them  paupers  receiving  parish  relief,  and  that  very  few  if  any  of  them 
in  his  opinion  were  able  to  pay  the  said  rate,  and  that  it  had  not  been  customary  to 
include  the  said  tenements  in  the  said  i-ate. 

The  parish  of  Sunderland  is  one  of  the  parishes  comprised  within  the  boundaries 
of  the  borough  of  Siuiderland,  the  mayor,  aldermen,  and  burgesses  of  which  form  the 
local  board  of  health  :  and  it  was  admitted  that,  since  the  passing  of  the  Municipal 
Corporation  Act,  5  &  6  W.  4,  c.  76,  no  scavenger  had  been  appointed  for  the  said 
parish  of  Sunderland  under  the  local  act  of  1719. 

On  the  case  being  called  on,  and  previous  to  any  evidence  being  taken,  it  waa 
alleged  by  the  professional  adviser  of  the  appellants  that  they  disputed  the  validity 
of  the  rate. 

[698J  It  was  contended  on  behalf  of  the  appellants,  that  the  said  Sunderland 
Local  Act,  1719,  had,  so  far  as  it  applied  to  the  recovery  of  the  rate,  been  repealed 
by  the  5  &  6  W.  4,  c.  74 ;  and  that  the  justices  had  therefore  no  power  to  issue  their 
warrant  of  distress. 

It  was  also  contended  on  the  part  of  the  appellants,  that  the  rate  was  invalid,  S 
because  nine  of  the  thirteen  persons  who  had  made  and  signed  the  same  were  not  1 
properly  elected  vestrymen  under  the  local  act  of  1719,  inasmuch  as  they  were  not  j 
nor  was  any  of  them  resident  and  sleeping  within  the  said  parish. 

It  was  also  contended  on  behalf  of  the  appellants,  that  the  rate  was  invalid,  because 
of  the  omission  of  the  said  small  tenements  therefrom,  and  by  reason  that  "  ships," 
as  forming  stock-in-trade,  were  not  included  in  the  said  rate  under  the  designation 
"  ships." 

It  was  contended  on  the  part  of  the  respondents, — first,  that  the  Sunderland 
Local  Act,  1719,  was  not  repealed  by  the  .5  &  6  W.  4,  c.  74,  as  alleged  by  the  ap])ellants, 
— secondly,  that  the  justices  had  no  jurisdiction,  on  this  application,  to  inquire  into 
or  decide  on  the  legal  constitution  of  the  vestry  or  the  qualification  of  the  vestrymen, 
nor  on  the  validity  of  the  rate, — thirdly,  that,  if  even  the  justices  had  jurisdiction  to 
decide  on  the  legal  constitution  of  the  vestry  or  the  qualification  of  the  vestrymen, 
that,  by  the  Sunderland  Local  Act  of  1719,  it  was  not  required  that  the  vestrymen 
should  be  resident  and  sleep  within  the  parish,  but  only  that  they  should  be  inhabitants  ] 
of  the  said  parish,  occupying  rateable  hereditaments  therein,  and  paying  rates ;  and 
that  therefore  the  said  nine  pei'sons  so  acting  as  vestrymen  were  Ai\\y  qualified  to  act 
as  such, — fourthly,  that,  if  even  the  justices  had  jurisdiction  to  inquire  into  and 
decide  on  the  validity  of  the  rate,  the  objections  of  the  appellants  were  untenable  and 
not  sufficient  to  justify  them  in  refusing  to  grant  their  vvari'ant. 

[699]  The  justices,  being  of  opinion  that  their  jurisdiction  was  not  ousted  by  the 
appellants  disputing  the  validity  of  the  rate,  and  that  the  Sunderland  Local  Act  of 
1719,  and  the  powers  therein  authorizing  them  to  issue  their  warrant  of  distress,  were 
not  repealed  or  affected  by  the  5  &  6  W.  4,  c.  74,  but  were  and  are  still  in  force, — 
that  they  had  no  jurisdiction  to  in([uire  into  or  to  decide  on  the  constitution  of  the 
vestry  or  the  qualification  of  the  memljers  thereof,  nor  into  the  validity  of  the  rate, 
— and  that  the  objections  made  by  the  appellants  to  the  rate  were  not  suflicient  to 
justify  them  in  refusing  to  grant  their  warrant, — gave  their  determination  against  the 
appellants,  and  signed  their  warrant,  1jut  suspended  the  issuing  and  levying  thereof 
on  the  goods  of  the  appellants  until  the  opinion  of  the  court  should  be  obtained. 

The  questions  of  law  for  the  opinion  of  the  court,  were, — first,  whether,  the 
appellants  having  stated  that  they  disputed  the  validity  of  the  rate,  the  jurisdiction 
of  the  justices  to  hear  the  case  and  gi'ant  their  warrant  was  or  was  not  ousted, — 
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jcondly,  whether  the  Sunderland  Local  Act  of  1719,  or  the  power  thereby  given  to 
16  justices  to  issue  their  warrant  for  levying  the  rate,  had  been  repealed  by  the  5  &  6 
/.  4,  c.  74, — thirdly,  if  not,  whether  the  justices,  on  the  hearing  of  the  application 
ir  the  said  warrant,  were  bound  to  inquire  into,  and  had  jurisdiction  to  decide  on, 
le  legality  of  the  constitution  of  the  vestry  or  the  qualifications  of  the  members  of 
jch  vestry, — fourthly,  if  they  had  such  jurisdiction,  whether  it  was  required  by  the 
'  vid  Sunderland  Local  Act  that  the  vestiymen  chosen  thereunder  should  be  inhabitants 
"sldiiuj  and  sleeping  in  the  said  parish. 

And  the  court  was  solicited  to  remit  the  case  to  the  justices  with  their  opinion 
hereon,  or  to  make  such  other  order  as  the  court  might  deem  fit. 

[700]  A.   Wills,  for  the  appellants.     The   first  question  is,  whether  the  justices 

ave  jurisdiction  at  all  in  the  case  of  quakei's,  whether  the  validity  of  the  rate  is 

lisputed  ;  the  second,  whether  they  were  bound  to  go  into  any  matter  affecting  the 

ahdity  of  the  rate  ;  and  the  third,  whether,  assuming  that  the  justices  had  jurisdiction, 

hey  were  entitled  to  issue  their  warrant.     By  the  local  act  of   1719,  s.  .5,  it  was 

iiacted  that,   within  three  months  next  after  the  1st  of  May,   1719,  the  rector  or 

niuister  of  the  church  of  Sunderland  for  the  time  being,  on  some  Sunday,  in  the  fore- 

loon,  immediately  after  Divine  Service,  should  in  the  said  church  give  public  notice 

o  the  said  parishioners  to  meet  in  the  vestry-room  there  at  a  day  and  hour  which  he 

ihould  then  name  for  that  purpose,  to  choose  vestrymen  ;  and  that  the  major  part  of 

he  inhabitants  paying  scot  and  lot  then  and  there  to  be  assembled  pursuant  to  such 

lotice  should  choose  twenty-four  substantial  and  creditable  inhabitants  of  the  said  parish 

)f  Sunderland,  each  of  which  should  have  a  freehold  estate  or  other  estate  of  inherit- 

ince  of  the  yearly  value  of  lUl.,  to  be  vestrymen  for  the  parish  for  the  space  of  thiee 

years  from  the  day  of  such  election  :  and  provision  was  made  for  successive  elections. 

iBy  s.  9  the  rector  and  thirteen  of  the  vestrymen  in  vestry  assembled,  or  the  major 

jiart  of  them,  were  impowered,  amongst  other  things,  to  appoint  a  scavenger  for  the 

town,  and  also  "  from  time  to  time  equally  to  rate,  tax,  and  assess  all  tenants,  occupiers, 

and  farmers  of  all  houses,  keys,  lands,  tenements  and  hereditaments,  and  estates  what' 

-oever  in  the  said  parish  of  Sunderland,  and  also  stock-in-trade  and  personal  estates, 

\yi\-\x  such  sum  or  sums  of  money  as  they  or  the  major  part  of  them  then  and  there 

assembled  shall  think  just  and  reasonable  (having  a  due  regard  to  the  yearly  rents  or 

\'alues  of  such  houses,  keys,  lands,  tenements  [701]  or  hereditaments,  and  other  estates, 

and  to  the  true  value  of  such  stock-in-trade  and  personal  estates)  for  defraying  the 

charges  and  expenses  of  procuring  and  obtaining  the  act,  and  for  and  towards  buying 

of  bells  for  the  church,  and  for  the  doing,  finishing,  and  perfecting  what  should  be 

thought  fit  and  convenient  to  be  further  done  in  or  about  the  said  new  church,  and 

for  keeping  the  same  in  repair,  defraying  the  yearly  expenses  of  the  churchwardens 

concerning  the  same,"  and  for  raising  a  yearly  stipend  for  the  rector,  and  for  the 

salary  of  the  clerk  and  scavenger.     By  s.  17  it  was  enacted  that,  in  case  default  should 

be  made  in  payment  of  the  sums  so  to  be  taxed  or  assessed,  by  the  persons  upon  whom 

the  same  should  be  so  rated  and  taxed,  it  should  be  lawful  for  any  four  or  more  justices  of 

the  peace  within  the  county  of  Durham,  and  they  were  thereby  authorized  and  impowered 

to  grant  and  issue  out  their  warrant  or  warrants  under  their  hands  and  seals,  for  the 

intent  and  purpose  to  cause  the  same  to  be  levied  by  distress  and  sale  of  the  oft'ender's 

goods  wheresoever  the  same  should  be  found."     By  s.  IS  it  was  enacted  that,  "if  any 

person  should  find  himself  or  herself  aggrieved  by  any  assessments  to  be  made  by 

virtue  of  the  act,  or  by  any  distress  or  seizure  to  he  made  for  the  same,  or  for  the  money 

so  to  be  collected,  in  such  case  he  or  she  might  appeal  to  the  justices  of  the  peace  to 

be  assembled  at  any  general  quarter  sessions  of  the  peace  to  be  held  for  the  said  county 

of  Durham,  ivithin  three  months  after  sii.cli  distress  made,  who  were  thereby  impowered 

to  hear  and  finally  determine  the  same,  and  to  award  and  give  costs  to  the  party  and 

parties  appealing  or  defending,  as  to  them  should  seem  meet ;  and  the  determination 

of  the  .said  justices  should  be  final,  and  no  appeal  to  be  had  or  made  from  the  same." 

\\  here  an  appeal  to  the  sessions  is  given,  generally  [702]  speaking  that  is  the  only 
remedy, — The  Queen  v.  'Tlie  Justices  of  Kim/ston,  Ellis,  B.  &  E.  :]56  ;  E.r  parte  May, 
2  Best  &  Smith,  426.  But,  here,  the  appeal  given  by  the  18th  section  of  the  local 
act,  is  perfectly  illusory, — after  a  distress  has  been  made.  [Byles,  J.  Not  so.  The 
appeal  may  be  before  as  well  as  after  distress  :  the  only  limit  is  three  months.]  Then, 
by  the  5  &  6  W.  4,  c.  74,  it  is  provided  that  "  no  suit  or  other  proceeding  shall  be 
had  or  instituted  for  or  in  respect  of  any  great  or  small  tithes,  &c.,  rates,  or  other 
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ecclesiastical  dues  or  deniMnds  whatsoever  of  or  under  the  value  of  501.,  withheld  by, 
any  quaker  ;  but  that  all  complaints  touching  the  same  shall  be  heard  and  determined' 
onl}'  under  the  powers  and  provisions  contained  in  the  recited  acts," — 7  &  8  W.  3,!| 
c.   6,  and  53  G.   3,  c.    127.     This   is   principally   a   rate   for  ecclesiastical  purposes.;] 
[Erie,  C.  J.     This  is  purely  a  temporal  demand.]      The  rate  was  cleaily  bad  ;  and  thell 
justices  had  jnri.sdiction  to  inquire  into  its  validity.     To  make  a  rate  valid,  there  mu8f 
be  a  majority  of  the  number  named  in  the  appointment  of  vestrymen  present :  Black 
V.  Blizard,  9  B.  &  C.  851.     Hei-e,  nine  of  the  thirteen  persons  who  signed  the  ratel 
were  not  qualified  to  act  as  vestrymen,  not  residing  within  the  parish  :  and  there  wasll 
no  other  way  of  trying  the  validity  of  their  appointment  than  by  objecting  to  thel 
rate.     To  entitle  a  party  to  act  as  a  vestryman  under  the  local  act,  it  is  not  enoughl 
that  he  is  a  rated  parishioner  :  he  must  also  be  an  "  inhabitant."     In  Stephens's  LawsB 
of  the  Clergy,  vol.  '1,  p.  1327,  outdwellers  are  contrasted  with  inlialntants  ;  and  so  iil| 
1  Burn's  Ecclesiastical  Law,  415  k.     In  Sturges  Bourne's  Act,  58  (i   3,  c.  G9,  the  wordll 
"inhabitant"  is  used  throughout  to  denote  those  who  were  entitled  to  vote  in  vestry; 
and  it  was  thought  necessary  to  amend  that  in  the  next  session  (59  G.  3,  c.  85,  s.  1),,' 
to  make  it  include  persons  not  reddeid  within   [703]  the  parish.     The  word  has^ 
received  a  similarly  restricted  interpretation  under  the  Reform  Act,  2  W.  4,  c.  45  (a)." 
Lush,  Q.  C.  (with  whom  was  Prideaux),  contra.     The  only  questions  which  remain^ 
to  be  considered  are, — first,  whether  the  magistrates  were  bound  to  inquire  into  tbel 
validity  of  the  rate, — secondly,  if  so,  whether  the  persons  who  made  this  rate  wersi 
dulj'  qualified  to  act  as  vestrymen.     The  jurisdiction  given  to  the  magistrates  by  the  ij 
local  act  is  purely  ministerial;  and  a  right  of  appeal  is  given  to  the  quarter  sessions ;  J 
not,  as  is  suggested,  a  right  to  appeal  after  distress,  but  a  I'ight  unlimited  as  to  time  • 
where  there  has  been  no  distress,  and  limited  to  three  months  whei-e  there  has  been  a  | 
distress.     It  is  enough  that  the  I'ate  is  made  by  persons  acting  as  vestrymen  de  factoi  j 
Then,  as  to  the  meaning  of  the  word  "  inhabitant. "     To  tietermine  that,  regard  must  b^  I 
had  to  the  object  of  the  statute.     The  occupier  of  a  house  in  the  parish  is  bound  to 
serve  the  office  of  churchwarden,  although  not  residing  there  (i).     In  the  Statute  of 
Bridges,  22  H.  8,  c.  5,  "inhabitants"  are  held  to  include  all  holding  lands  in  the 
county  whether  resident  tbei'c  or  not.     In   The  Kiny  v.  Barwick,  7  T.  K.  33,  where 
several  persons  held  in  partnership,  some  of  whom  actually  resided  on  and  occupied 
the  property  and  others  resided  at  a  distance,  in  another  parish,  the  latter  as  well  as 
the  former  were  held  to  be  Ijound  to  take  pai'ish  apprentices,  if  in  other  I'cspects  fit 
persons  to  take  them.     Lord  Kenyon  there  .said  :  "  It  has  been  taken  for  granted  iu 
the  argument  of  this  case  that  the  appellant  is  not  an  inhabitant :  but  the  contrary 
is  most  clear,  according  to  the  con-[704]-struction  put  on  the  sUitute  22  H.  8,  c.  5, 
which  makes  the  '  inhabitants  '  of  counties  liable  to  the  repair  of  bridges.     Lord  Coke 
(2  Inst.  702)  in  his  comment  on  that  statute  says  that  persons  having  lands  in  their 
own  possession,  though  dwelling  in  a  foreign  county,  are  inhabitants  ;  and  that  doctrine 
has  never  been  doubted  from  that  time  to  the  present."     So,  in  The  King  v.  Hall, 
1  B.  .t  C.  123,  136,  2  D.  &  K.  241,  Abbott,  C.  J.,  says  :  "The  meaning  of  particular 
words  in  an  act  of  parliament,  as  well  as  other  instruments,  is  to  be  found  not  so 
much  in  a  strict  etymological  propriety'  of  language,  nor  even  in  popular  use,  as  in  the 
subject  or  occasion  on  which  they  are  used,  and  the  object  that  is  intended  to  be 
attained.     The  meaning  of  the  word  'inhabitants,' in  the  Statute  of  Bridges,  which 
was  referred  to  at  the  Bar,  afibrds  an  illustration  of  this  proposition  ver\'  applicable 
to  the  present  case      The  inhabitants  of  any  county,  city,  or  other  place,  taking  that 
word  either  in  its  strict  or  in  its  popular  sense,  are  those  persons  only  who  have  their 
dwelling  theiein  ;  and  all  persons  who  have  their  dwelling  therein  are  inhabitants 
thereof.     But,  the  object  of  the  statute  being  to  raise  a  fund  for  the  repair  of  biidges 
by  the  taxation  of  persons  to  a  reasonable  aid  and  sum  of  money  for  that  pui'pose, 
and  to  enforce  the  payment  of  the  ta.x,  in  case  of  refusal,  by  distress  on  the  lands, 
goods,  and  chattels  of  the  persons  taxed,  the  word  'inhabitant'  has  been  held,  on  the 
one  hand,  to  include  all  the  occupiers  of  lands  in  the  count}',  &c.,  although  actually 
living  and  dwelling  not  in  that  county,  but  in  some  other,  and,  on  the  other  hand, 
Jiot  to  include  servants,  lodgers,  or  inmates,  although  actually  dwelling  and  abiding 

(a)  Section  27.     See  IVithorn,  App.,  Thomas,  Reap.,  8  Scott,  N.  R.  783,  7  M.  &  G.  1, 
1  Lutw.  Reg.  Cas.  125. 

{h)  The  Kiiuj  V.  Poynder,  1  B.  &  C.  178,  2  D.  &  R.  258 
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I  the  county."     The  word  "inhabitants"  is  used  in  the  same  general  sense  in  the 
,3  Eliz.  c.  2.     It  is  jjlain,  therefore,  that  these  vestrymen  were  "  in-[705]-habitants  " 

thin  the  meaning  of  the  local  act  of  1719  (a). 

Wills  was  heard  in  reply. 

Ekle,  C.  J.  I  am  of  opinion  that  our  judgment  in  this  case  ought  to  be  for  the 
I'spondents.  Our  opinion  is  requested  by  the  justices,  as  to  whether  under  the  circum- 
tunces  stated  they  had  jurisdiction  to  hear  the  case  and  grant  their  warrant, — whether, 

II  the  hearing,  they  had  jurisdiction  to  decide  on  the  legality  of  the  constitution  of 
he  vestry  or  the  qualifications  of  the  members  thereof, — and,  if  .so,  whether  it  was 
equired  by  the  Sunderland  local  act  that  the  vestrymen  chosen  thereunder  should  be 
ahabitants  redding  and  sleepin;/  in  the  said  parish,  the  appellants  disputed  the  juris- 
iiction  of  the  justices  under  the  local  act  to  enforce  the  rate  in  question,  because,  they 
the  appellants)  being  quakers,  the  jurisdiction  of  the  justices  over  them  in  respect  of 
hnrch-rates  was  taken  away  by  the  statute  5  &  6  W.  4,  c.  74.  It  has  already  been 
minted  out  that  that  general  law  has  no  application  to  the  present  case.  If  this  had 
leen  the  ordinary  case  of  a  church-rate,  the  rate  being  objected  to,  the  parties  seeking 
It  enforce  it  would  be  remitted  to  the  Ecclesiastical  Court.  But  here  the  rate  originates 
II  the  local  act,  and  is  altogether  of  a  temporal  character  ;  and  in  respect  of  any 
ilijection  thereto  an  appeal  is  by  the  act  given  to  the  justices  in  quarter  sessions,  and 
hat  right  of  appeal  still  continues.     The  justices  being  asked  to  enforce  the  rate  by 

.varrant,  it  was  objected  on  the  part  of  the  appellants  that  the  [706]  local  act,  so  far 
IS  it  applied  to  the  recovery  of  the  rate,  was  repealed  by  the  5  &  6  W.  4,  c.  74.  That 
jbjection  is  disposed  of.  It  was  then  objected  that  the  rate  was  invalid  because  the 
major  part  of  the  vestrymen  who  made  and  signed  the  rate  were  not  duly  elected 
under  the  local  act,  inasmuch  as  they  were  not  resklent  and  sleeping  within  the  parish 
(if  Sundeiland.  If  that  were  a  valid  objection  to  the  rate,  I  am  of  opinion  that  it 
might  be  raised  by  appeal  to  the  quarter  sessions,  whether  befoi'e  or  after  a  distress 
levied.  This  seems  to  me  to  be  the  reasonable  construction  of  the  18th  section  of 
llie  local  act.  I  also  think  it  was  not  competent  to  the  justices  to  inquire  whether  or 
not  the  vestry  was  properly  constituted.]  If  they  could,  I  should  have  little  hesita- 
tion in  holding  that  "  inhabitants  "  in  s.  5  of  the  local  act,  do  not  necessarily  mean 
persons  redding  and  deeping  within  the  parish.  From  the  time  of  H.  8  to  the  present 
time  that  word  has  in  all  statutes  relating  to  rates  been  construed  to  mean  "rateable 
oriupiers  :  "  I  know  of  no  case  where  it  has  been  held  that  they  must  reside  and 
sleep  within  the  parish.  In  respect  of  a  residence  for  the  acquisition  of  a  settlement, 
it  is  different.  In  answer  to  the  fourth  question  put  to  us,  therefore,  I  should  be 
strongly  inclined,  if  it  were  necessary  to  decide  upon  the  meaning  of  the  word 
"  inhabitant.?,"  to  hold  that  it  was  not  competent  to  the  justices  to  inquire  where  the 
[Kirties  resided  and  slept,  but  that  it  was  enough  if  they  were  rateable  occupiers. 
It  is  not,  however,  essential  that  we  should  on  this  occasion  express  any  opinion  upon 
that  point. 

Byles,  J.  I  also  am  of  opinion  that  our  answers  to  the  questions  put  to  us  by 
llio  justices  must  be  in  favour  of  the  respondents.  I  do  not  give  any  opinion  upon 
the  point ;  but  I  do  not  dissent  from  the  view  of  [707]  my  Lord  as  to  the  meaning  of 
the  word  "inhabitant."  It  is  a  very  elastic  word.  Where  an  act  of  parliament  gives 
an  appeal  against  a  rate,  the  justices  are  not  at  libei'ty  to  enter  into  questions  of  this 
nature.  By  the  18th  section  of  this  act,  a  double  appeal  is  given, — first,  against  the 
assessment, — next,  if  any  party  shall  find  himself  aggrieved  b}'  any  distress  or  seizure. 
As  to  the  limit,  probably  l)oth  are  limited  to  three  months.  It  clearly  was  not  com- 
jietent  to  the  justices  to  entertain  the  objections.  If  it  were,  it  would  practically 
become  impossible  to  levy  the  rate  at  all. 

Keating,  J.  I  am  also  clearly  of  opinion  that  it  was  not  competent  to  the  justices 
to  enter  into  an  inquiry  as  to  the  qualification  of  the  vestrymen  by  whom  the  rate 
was  made.  By  the  local  act,  an  appeal  is  given  to  the  quarter  sessions.  If  there  were 
anything  in  the  objection,  it  might  properly  be  raised  by  an  appeal  to  that  tribunal. 
That  being  so,  it  is  unnecessary  for  us  upon  the  present  occasion  to  decide  whether 
"  inhabitants  "  in  s.  5  of  the  Sunderland  local  act  means  "  residents  "  or  persons  who 

(a)  See  the  definition  of  "inhabitants"  given  bv  Bayley,  J.,  in  Donne  v.  Martyr, 
8  B.  &  C.  69,  2  M.  &  R.  98,  and  by  Littledale,  J.,  mThe  Kinq  v.  Mashikr,  6  Ad.  &'E 
153,  1  Nev.  &  P.  314. 
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sleep  within  the  parish.  Although,  therefore,  I  am  by  no  means  disposed  to  dissenll 
from  the  opinion  thrown  out  by  the  Lord  Chief  Justice,  I  do  not  wish  to  be  understoocjl 
as  decidino;  it. 


Appeal  dismissed,  with  eosts. 


[708]    EicHHOLZ  V.  Bannister.     Nov.  17th,  1864. 

[S.  C.  34  L.  J.  C.  P.  105  ;  12  L.  T.  76  ;  11  Jur.  N.  S.  15 ;  13  W.  R.  96. 
V.  Hawley,  1867,  L.  R.  2  C.  P.  628 ;  Dwnb  Ally  Khan  v.  Ahdool  Aym 


fl 


See  Bagmlm 
'.,  1878,  L.  E| 

5  Ind.  App.  126.     Referred  to.  Wood  v.  Baaier,  1883,  49  L.  T.  47  ;  Raphael  v.  Bwrtl 

1884,  Cab.  2  E.  328 ;  II  v.  Sampson,  1885,  52  L.  T.  774.] 

In  the  case  of  goods  sold  in  an  open  shop  or  warehouse,  there  is  an  implied  warranty 
on  the  part  of  the  seller  that  he  is  the  owner  of  the  goods  :  and,  if  it  turns  o\i^ 
otherwise, — as,  where  the  goods  are  claimed  by  the  tiue  owner,  from  whom  they 
have  been  stolen, — the   buyer  may  recover  back  the  price  as  money  paid  upon  al 
consideration  which  has  failed. 

This  was  an  action  for  money  payable  by  the  defendant  to  the  plaintiff'  for  moneyi 
received  by  the  defendant  for  the  use  of  the  plaintiff,  for  money  paid  by  the  plaintifTj 
for  the  defendant  at  his  request,  and  for  money  found  to  be  due  from  the  defendant! 
to  the  plaintiff  on  accounts  stated  :  Claim,  191.  Plea,  never  indebted,  whereupon  issi^j 
was  joined. 

The  cause  was  tried  in  the  court  of  record  for  the  trial  of  civil  actions  within  thel 
city  of  Manchester,  before  the  deputy  recorder,  when  the  facts  which  appeared  inl 
evidence  were  as  follows  : — The  plaintiff  was  a  commission-agent  at  Manchester.  The* 
defendant  was  a  job-warehouseman  in  the  same  place.  On  the  18th  of  April  last,  thej 
plaintiff' went  to  the  defendant's  wai'ehouse,  and  there  saw,  amongst  other  goods  whicD 
the  defendant  had  just  purchased,  17  pieces  of  prints,  which  he  offered  to  buy  of  hinil 
at  5:^d.  a  yard.  After  some  discussion,  the  defendant  agreed  to  sell  them,  and  gave  i 
the  plaintiff  an  invoice  in  the  following  form,  the  whole  of  which  was  printed,  with  , 
the  exception  of  the  parts  in  italics  : — 

"21  Chorlton  Street,  Portland  Street,  Manchester, 
"  Mr.  Eichholz.  "  April  18th,  1864. 

"  Bought  of  R.  Bannister,  Job-warehouseman. 

"  Prints,    fents,    grey  fustians,  &c.      Job  and  perfect  yarns  in  hanks,  cops, 
and  bundles. 

11  pieces  of  prinU,  b2  yck.  at  b\cl.  .  .             .         £19  0     0 

1 1  per  cent,  for  cash         .             .  .  .             .              0  6     0 


"£18     4     0" 


[709]  The  plaintitl'  paid  for  the  goods  before  he  left  the  warehouse,  and  the 
defendant  sent  them  by  a  porter  to  the  plaintiff's  place  of  business.  The  plaintiff  sold 
the  lot  a  few  days  afterwards  for  191.  15s.  net.  The  goods  were  subsequently  returned 
to  the  plaintiff,  they  having  been  recognized  as  goods  which  had  been  stolen  from  the 
premises  of  one  Krauss.  The  goods  were  taken  possession  of  by  the  police,  and  the 
thief,  one  Aspinall,  was  tried  at  the  general  quarter  sessions  of  the  peace  holden  in 
and  for  the  city  of  Manchester  on  the  9th  of  May  last,  and  convicted,  and  sentenced 
to  penal  servitude  for  four  years. 

On  the  part  of  the  defendant,  it  was  objected  that  there  was  no  case  to  go  to  the 
jury,  inasmuch  as  there  is  no  implied  wai'i'anty  of  title  on  the  sale  of  goods. 

For  the  plaintiff  it  was  insisted  that  he  was  entitled  to  recover,  the  money  having 
been  paid  upon  a  consideration  which  had  wholly  failed. 

The  learned  judge  directed  a  verdict  to  be  entered  for  the  plaintiff  for  the  amount 
claimed,  reserving  leave  to  the  defendant  to  move  to  set  aside  the  verdict  and  enter  a 
nonsuit  or  a  verdict  for  the  defendant,  if  the  court  should  be  of  opinion  that  the 
plaintiff  was  not  entitled  to  recover'. 

Holker,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  accordingly.     He  referred 
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3  Crosse  v.  Gardner,  Carthevv,  90,  Pasleyw  Freeman,  3  T.  R.  51,  Mmiey  v.  .4 itenhm-mir/h , 
Exch.  500,  and  Hall  v.  Coiider,  2  C.  B.  (N.  S.)  22,  40. 

C.  Pollock  now  shewed  cause.     The  question  is,  whether  there   is  any  implied 
arrautv  of  title  upon  a  sale  of  goods.     That  there  is  such  warranty  according  to  the 
ioman  "(Cod.  lib.  8,  tit.  45.     Dig.  lib.  21,  tit.  2),  the  French  (Code  Civil,  art.  1626. 
"roplong,  ch.  4,  De  la  Vente),  the  Ameri-[710]-can  (a),  the  Scotch,  and  almost  every 
HW  of  the  continent  of  Europe,  is  clear  :  and  there  are  not  wanting  authorities  to  shew 
hat  it  is  so  in  the  law  of  this  country.     "By  the  Civil  law,"  says  Blackstone  (2  Bl. 
jom.  451),  "an  implied  warranty  was  annexed  to  every  sale,  in  respect  of  the  title  of 
■he  vendor  ;  and  so,  too,  in  our  lavr,  a  purchaser  of  goods  and  chattels  may  have  a 
atisfaction  from  the  seller,  if  he  sells  them  as  his  own,  and  the  title  proves  deficient, 
vithout  any  express  wari-anty  for  that  pui-pose."     In   Crosse  v.  Gardner,  Carth.   90, 
,he  plaintiff' declared  quod  cum  (on  such  a  day)  colloquium  fuit  between  the  plaintiff' 
md  the  defendant  concerning  the  buying  and  selling  two  oxen,  which  the  defendant 
hen  had  in  his  possession,  and  he  (the  defendant)  adtnnc  et  ibidem  falso  et  malitiose 
iffirmubat  that  those  oxen  were   his   (the  defendant's)  proper  goods,  to  which   the 
ol.iintifl^  gi^'i'ig  credit  bought  the  said  oxen  of  the  defendant  for  so  much  money,  when 
u  truth  the  said  oxen  then  were  the  proper  goods  of  T.  S.,  and  that  he  the  said  T.  S. 
postea,  &c.,  lawfully  recovered  the  said  oxen  from  the  plaintiff',  and  licet  (the  defendant) 
«t'pius  requisit.  fuit,  yet  he  refused  to  give  the  plaintiff' satisfaction  for  the  same.     Upon 
motion  in  arrest  of  judgment,  it  was  contended  that  the  declaration  was  ill,  because 
Ithe  plaintiff' had  not  alleged  that  the  defendant  (sciens  that  these  were  the  oxen  of  T.  S.) 
'did  affirm  them  to  be  his  oxen,  nor  allege  this  to  be  done  deceptive,  nor  set  forth  any 
warranty,  but  generally  that  the  defendant  did  affirm  these  to  be  his  (the  defendant's) 
oxen,  which  was  not  sufficient  to  maintain  the  action,  because  a  man  may  be  mistaken  in 
his  property  and  right  to  a  thing,  without  any  fraud  or  ill  intent.     But  the  court  held 
that  [711]  the  action  would  lie  upon  a  bare  affirmation,  ut  suprk," — referring  to  Harreij 
V.  Young,  Yelv.  20,  Bosden  v.  Thinne,  Yelv.  40,  Fvrnis  v.  Leicester,  Cro.  Jac.  474,  1  Rol. 
Abr.  91,  Leaki7is  v.  CHssel,   1  Siderfin,   146,  and  Ekins  v.  Tresham,   1  Lev.  102.     In 
Medina  v.  S/ovghton,  1  Ld.  Raym.  593,  Salk.  210,  it  was  held  that  an  action  lies  against 
the  seller  of  goods  for  affirming  them  at  the  time  of  the  sale  to  be  his  own,  when  they 
were  not,  if  he  was  in  possession  of  them  at  the  time  of  the  sale ;  and  that  it  is  no 
answer  that  he  bought  them  bona  fide,  and  believed  them  to  be  his.     OlTering  to  sell 
generally  is  sufficient  evidence  of  offering  to  sell  as  owner:  per  Lee,  C.  J.,  in  liyall  v. 
Hordes,  1  Ves.  sen.  348,  351.    And  see  the  judgment  of  Buller,  J.,  in  Pasleij  v.  Freeman, 
.'i  T.  R.  56,  57.     In  Morley  v.  Atteidiorongh,  3   Exch.  500,  although  the  conclusion 
arrived  at  hy  the  court  is,  that  there  is  no  implied  warranty  of  title  in  the  contract  of 
sale  of  a  personal  chattel,  yet  nianv  of  the  authorities  referred  to  in  the  judgment 
delivered  by  Parke,  B.,  sustain  the  present  argument;  and  the  decision  may  well  be 
warranted  by  the  circumstance  of  the  vendor  being  a  pawnbroker  and  the  subject  of 
sale  an  unredeemed  pledge.     "  With  respect  to  execuhrij  contracts  of  purchase  and 
sale,"  says  that  learned  judge,  "  where  the  subject  is  unascertainefl,  and  is  afterwards 
to  be  conveyed,  it  would  probably  be  implied  that  both  parties  meant  that  a  good 
title  to  that  subject  should  be  transferred,  in  the  same  manner  as  it  would  be  implied, 
under  similar  circumstances,  that  a  merchantable  article  was  to  be  supplied.     Unless 
goods  which  the  party  could  enjoy  as  his  own,  and  make  full  use  of,  were  delivered, 
the  contract  would  not  be  performed.     The  purchaser  could  not  be  bound  to  accept  if 
he  discovered  the  defect  of  title  before  delivery ;  and,  if  he  did,  and  the  goods  were 
recovered  from  him,  he  would  not  be  bound  to  pay,  or,  having  [712]  paid,  he  would 
be  entitled  to  recover  back  the  price,  as  on  a  consideration  which  had  failed.     But, 
when  there  is  a  bargain  and  sale  of  a  specific  ascertained  chattel,  which  operates  to 
transmit  the  property,  and  nothing  is  said  about  title,  what  is  the  legal  eft'ect  of  that 
contract  ?     Does  the  contract  necessarily  impart,   unless  the  contrary  be  expressed, 
that  the  vendor  has  a  good  title  1  or,  has  it  merely  the  eff'eet  of  transmitting  such  title 
as  the  vendor  has?     According  to  the  Roman  law  (vide  Domat.  book   1,  tit.  2,  s.  2, 
art.  3),  and  in  France  (Code  Civil,  chap.  4,  sect.   1,  art.   1603)  and   Scotland,   and 
partially  in  America  {Defreeze  v.  Trtmijjer,  I  Johns.  U.  S.  R.  274,  Broom's  Maxims, 
628,  where  this  subject  is  well  discussed),  there  is  always  an  implied  contract  that  the 

(a)  Armstrong  V.  Percy,  5  Wend.  535;  Blasdah  v.  Babcoclc,  1  J.  R.  517;  Sedgwick 
on  Damages,  2nd  edit.  293 ;  2  Kent's  Commentaries,  478. 
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vendor  has  the  right  to  dispose  of  the  subject  which  he  sells  (Bell  on  Sale,  94) :  but 
r  e  ul  o  th  older  authorities  is,  that  there  is  by  the  law  of  England  no  war.vanty 
of  t  tie  n  the  actual  contract  of  sale,  any  more  than  there  .s  of  quality  The  rule  of 
cL^  en  pt^-  applies  to  both  :  but,  if  the  vendor  knew  that  he  had  no  title,  and  con- 
c  al«  tha  Lt,^^e  was  always  held  responsible  to  the  purchaser  as  for  a  fraud,  ni  the 
^ne  w  V  that  he  is  if  he  knew  of  the  defective  quality  This  rule  will  be  found  m 
rTr  t  mo.  •?  Een  -^--a  Nov's  Maxims,  42,  Fitz.  Nat.  Brev.  94  C.  in  .Sp(.9M'f«  V. 
S/irile\n;,  9l,  cS-b;.  l!ittledale,  J  .  in  Earl,  .Garreif,  9.  B  &  C.  932,  4  M.  &  R 
6!s7  ;nd  in  Wmiam,cm  v.  AUiwiu  2  East,  469,  referred  to  in  the  argument.  Lord 
Hale  says,  '  Though  the  words  assign,  sd  m-er,  ami  hansjer  do  not  amount  to  a  covenant 
against  an  eign  title,  yet  as  against  the  covenantor  himself,  it  will  arnount  to  a 
covenant  against  all  claiming  under  h\m:-I)eermg  v.  tamnghm,  .3  Keble  304.  It 
may  be  that  as  in  the  earlier  times  the  chief  transactions  of  purchase  and  sale  were  in 
markets  and  fairs,  where  the  bona  fide  purchaser  [713]  without  notice  obtained  a  good 
title  as  against  all  except  the  Crown  (and  afterwards  a  prosecutor  to  whom  restitution 
is  ordered  by  the  21  H.  8,  c.  11),  the  common  law  did  not  annex  a  warranty  to  any 
contract  of  sale.  Be  that  as  it  may,  the  older  authorities  are  strong  to  shew  that 
there  is  no  such  warranty  implied  by  law  from  the  mere  sale.  In  recent  times  a 
different  notion  appears  to  have  been  gaining  ground  (see  note  of  the  learned  editor 
to  3  Rep.  22  a.):  and  Mr.  .Justice  Blaekstone  says,  'In  contracts  for  sale  it  is  con- 
stantly understood  that  the  seller  undertakes  that  the  commodity  he  sells  is  his  own  ;' 
and  Mr.  Wooddeson,  in  his  Lectures,  vol.  2,  p.  415,  goes  so  far  as  to  assert  that  the 
rule  of  caveat  emptor  is  exploded  altogether,  which  no  authority  warrants.  At  all 
times,  however,  the  vendor  was  liable  if  there  was  a  warranty  in  fact ;  and,  at  an  early 
period,  the  athrming  those  goods  to  be  his  own  by  a  vendor  in  possession,  appears  to 
have  been  deemed'  equivalent  to  a  warranty.  Lord  Holt,  in  Medina  v.  Stonghtun, 
1  Salk.  210,  Ld.  Rayra.  593,  says  that,  'where  one  in  posse.ssion  of  a  personal  chattel 
sells  it,  the  bare  affirming  it  to'  be  his  own  amounts  to  a  warranty  : '  and  Mr.  Justice 
BuUer,  in  Pasley  v.  Freeman,  3  T.  R.  57,  disclaims  any  distinction  between  the  effect 
of  an  affirmation,  when  the  vendor  is  in  possession  or  not,  treating  it  as  equivalent  to 
a  warranty  in  both  cases.  Some  of  the  text-writers  drop  the  expression  of  '  wai'ianty ' 
or  'affirmation,'  and  lay  down  in  general  terms  that,  if  a  man  sells  goods  as  his  oimi, 
and  the  title  is  deficient,  he  is  liable  to  make  good  the  loss:  2  Bl  Com.  451  :  the 
commentator  cites  for  that  position  Furnis  v.  Leicester,  Cro.  Jac.  474,  and  1  Roll.  Abr. 
70,  ill  both  which  cases  there  was  an  allegation  that  the  vendor  affirmed  that  he  had 
a  title,  and  therefore  it  would  seem  that  the  learned  author  treated  the  expression 
'selling  as  his  own  'as  equivalent  to  an  [714]  affirmation  or  warranty.  So,  Chancellor 
Kent,  in  2  Comm.  478,  says  that,  'in  every  sale  of  a  chattel,  if  the  possession  be  in 
another,  and  there  be  no  co\'enant  or  warranty  of  title,  the  rule  of  caveat  emptor 
applies,  and  the  party  buys  at  his  peril :  but,  if  the  seller  has  possession  of  the 
article,  and  he  sells  it  as  his  men,  and  for  a  fair  price,  he  is  understood  to  warrant 
the  title.'  From  the  authorities  in  our  law,  to  which  may  be  added  the  opinion 
of  the  late  Lord  Chief  Justice  Tindal,  in  Ormrod  v.  Huth,  14  M.  &  W.  664,  it 
would  seem  that  there  is  no  implied  warranty  of  title  on  the  sale  of  goods,  and  that, 
if  there  be  no  fraud,  a  vendor  is  not  liable  for  a  bad  title,  unless  there  is  an  express 
warranty,  or  an  equivalent  to  it,  by  declarations  or  conduct;  and  the  question  in 
each  case,  where  there  is  no  warranty  in  express  terms,  will  be,  whether  there  are 
such  circumstances  as  to  be  equivalent  to  such  a  warranty.  Usage  of  trade,  if 
proved  as  a  matter  of  fact,  would,  of  course,  be  sufficient  to  raise  an  inference  of 
such  an  engagement;  and,  without  proof  of  such  usage,  the  very  nature  of  the 
trade  may  be  enough  to  lead  to  the  conclusion  that  the  person  carrying  it  on  must 
be  understood  to  engage  that  the  purchaser  shall  enjoy  that  which  he  buys,  as 
against  all  persons.  It  is,  perhaps,  with  reference  to  such  sales,  or  to  executory 
contracts,  that  Blaekstone  makes  the  statement  above  referred  to.  We  do  not  suppose 
that  there  would  be  any  doubt,  if  the  articles  were  bought  in  a  shop  professedly 
carried  on  for  the  sale  of  goods,  that  the  shopkeeper  must  be  considered  as  warranting 
that  those  who  purchase  will  have  a  good  title  to  keep  the  goods  purchased.  In  such 
a  case  the  vendor  sells  'as  his  own,'  and  that  is  what  is  equivalent  to  a  warranty 
ot  title  iiut  in  the  case  now  under  consideration,  the  defendant  can  be  made 
responsible  only  as  an  a  sale  of  a  fmfeited  pledge,  eo  nomine.  The  vendor  must  be 
L715]  considered  as  selling  merely  the  right  to  the  pledge  which  he  himself  had." 
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There  is  nothing  in  that  judgment  to  militate  against  the  claim  of  the  plaintifF  here. 
The  circumstances  of  a  tradesman  selling  goods  in  a  public  shop  is  a  representation  to 
all  the  world  that  that  which  he  is  selling  is  his  own  property'.  In  Chapnvin  v.  SiKUer, 
14  Q.  B.  621,  the  defendant  at  a  sherift"s  sale  bought  goods  from  the  sheriff  for  181.  : 
the  plaintiff,  who  was  also  at  the  sale,  bought  the  defrndunt's  bargain  of  him  for  .51.,  and 
paid  him  the  231.  :  the  defendant  paid  the  sheriff"  the  181.,  and  the  sheriff  began  to 
deliver  the  goods  to  the  plaintiff,  but  they  were  then  claimed  as  not  being  the  property 
of  the  execution-debtor,  and  were  recovered  by  the  true  owner :  and,  in  an  action 
upon  an  alleged  warranty  that  the  vendor  (the  defendant)  had  title  to  sell,  it  was  held 
that  there  was  no  implied  warranty  by  the  defendant  that  he  had  title,  nor  any  failure 
of  consideration, — the  plaintiff'  ha\ing  paid  the  231.  to  the  defendant,  not  for  the 
goods,  but  for  the  right  which  the  defendant  had  acquired  by  his  purchase,  and  this 
consideration  not  having  failed.  But,  in  delivering  judgment,  Patteson,  J.,  says : 
"  In  deciding  for  the  defendant  under  these  circumstances,  we  wish  to  guard  against 
being  supposed  to  doubt  the  right  to  recover  back  money  paid  upon  an  ordinary 
purchase  of  a  chattel,  where  the  purchaser  does  not  have  that  for  which  he  paid."  In 
Sims  v.  Marryat,  17  Q.  B.  281,  290,  Lord  Campbell,  in  delivering  judgment,  says, 
obiter, — "I  do  not  think  it  neces.sary  to  inquire  what  the  law  would  be  in  the  absence 
of  an  express  warranty.  On  that  point  the  law  is  not  in  a  satisfactory  state.  The 
decision  in  Morky  v.  Attenhoroiuih,  3  Exch.  500,  was  that  a  pawnbroker,  selling  an 
unredeemed  pledge  as  such,  did  not  warrant  the  title  of  the  pawnor.  Of  that  decision 
I  approve  :  but  a  great  many  questions,  beyond  [716]  the  mere  decision,  arise  on  the 
very  able  judgment  of  the  learned  Baron  in  that  case,  which  I  fear  must  remain  open 
to  controversy.  It  may  be  that  the  learned  Baron  is  correct  in  .saying  that,  on  a  sale 
of  personal  property,  the  maxim  of  caveat  emptor  does  by  the  law  of  England  apply  : 
but,  if  so,  there  are  many  exceptions  stated  in  the  judgment  which  well  nigh  eat  up 
the  rule.  Executory  contracts  are  said  to  be  excepted  ;  so  are  sales  in  retail  shops, 
or  where  there  is  a  usage  of  trade  :  so  that  there  may  be  difficulty  in  finding  cases  to 
which  the  rule  would  practically  apply."  [Erie,  C.  J.,  referred  to  Xoy's  Maxims,  c.  42, 
p.  89  (Bythewood's  edit.  209),  where  it  is  said,  "  If  I  take  the  horse  of  another  man, 
and  sell  him,  and  the  owner  take  him  again,  I  may  have  an  action  of  debt  for  the 
money  ;  for,  the  bargain  was  perfect  by  the  delivery  of  the  horse  ;  and  caveat  emptor."] 
That  can  hardly  be  considered  law  at  this  day. 

Holker,  in  support  of  his  rule.  The  real  question  is,  whether  there  is  a  warranty 
of  title  to  goods  sold  in  a  shop  or  warehouse  ;  or,  in  other  words,  whether  the  money 
which  the  buyer  has  paid  for  them,  can,  if  the  vendor  turns  out  to  have  no  title,  be 
recovered  back  as  upon  a  failure  of  consideration.  As  a  general  rule  there  is  by  the 
law  of  England,  whatever  may  be  the  law  of  other  commercial  countries,  no  implied 
warranty  of  title  on  the  sale  of  a  chattel.  The  law  is  the  .same  with  respect  to 
warranty  of  title  to  land  as  of  title  to  goods.  [Byles,  J.  Chancellor  Kent,  in  his 
Commentaries,  vol.  2,  p.  478,  states  the  contrary  to  be  the  law  of  England  as  well  as 
that  of  America.]  The  English  authorities  he  refers  to  (a),  with  the  exception  of  the 
[717]  passage  in  Blackstone,  do  not  bear  him  out.  The  rule  is  clearlv  laid  down  by 
Tindal,  C.  J.,  in  Ormrofl  v.  Huth,  14  M.  &  W.  6.51,  664,— "The  rule  which  is  to  be 
derived  from  all  the  cases  appears  to  us  to  be  that,  where  upon  the  sale  of  goods  the 
purchaser  is  satisfied  without  requiring  a  warranty  (which  is  a  matter  for  his  own 
consideration),  he  cannot  recover  upon  a  mei-e  representation  of  the  quality  by  the 
seller,  unless  he  can  shew  that  the  repi-esentation  was  bottomed  in  fraud.  If  indeed, 
the  representation  was  false  to  the  knowledge  of  the  party  making  it,  this  would  in 
general  be  conclusive  of  fraud  :  but,  if  the  representation  was  honestly  made,  and 
believed  at  the  time  to  be  true  by  the  party  making  it,  though  not  true  in  point  of 
fact,  we  think  this  does  not  amount  to  fraud  in  law,  but  that  the  rule  of  caveat  emptor 
applies,  and  the  representation  itself  does  not  furnish  a  ground  of  action.  And, 
although  the  cases  may,  in  appearance,  raise  some  difference  as  to  the  effect  of  a  false 
assertion  or  representation  of  tiik  in  the  seller,  it  will  be  found,  on  examination  that 
in  each  of  those  cases  there  was  either  an  assertion  of  title  embodied  in  the  contract, 
or  a  representation  of  title  which  was  false  to  the  knowledge  of  the  seller."  That,  it 
is  submitted,  is  a  correct  exposition  of  the  law  upon  the  subject :  and  it  has  never 

(o)  2  Bl.  Com.  451,  Bacon's  Abridgment,  Actions  on  the  Case  (E.),  Comyn  on  Con- 
tracts, pai-t  3,  ch.  8,  Sl'iurt  v.  JVilkins,  Dougl.  18,  and  Parkinson  v.  Lee,  2  East,  314. 
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been  nuestioned.  Almost  all  the  authorities  are  referred  to  and  commented  upon  in 
S.J  v.  Atkuharmgh;  and  the  result  arrived  at  is  that,  by  the  common  law  of 
England,  there  is  no  implied  warranty  of  title  from  the  mere  con  ract  of  sale  of  a 
^        '  -        ■       is  still  further  carried  out  in  Hall  v.  (  onder,  2  L   li.  (N.  S.) 


■>■>  40,  where  Williams,  .1.,  in  delivering  the  judgnieiit  of  the  court,  says 
regard  to  the  sale  of  ascertained  chattels,  it  has  been  held  that  there  >s  not  am,  wifhed 
varmnl>i  of  either  title  m-  quality,  unless  there  are  some  circumstances  [718]  beyond  the 
more  fact  of  a  sale,  from  which  it  may  be  implied.  The  law  ou  this  subject  was  very 
fully  explained  by  Parke,  B.,  in  giving  the  judgment  of  the  court  of  Exchequer  in 
Marlei/'y.  Attentjmmgk"  [Erie,  C.  J.  In  both  those  cases,  the  dictayou  rely  on  were 
e.xtia-judiciai,  not  necessary  to  the  determination  of  the  question  in  issue  J  I  hey  are, 
at  all  events,  strong  expressions  of  opinion.  [Erie,  C.  •).  Very.]  In  a  note  to 
U'lUiamson  v.  AUmn,  2  East,  448,  the  following  MS.  note  of  Sprigwell  v.  Alkn, 
(Aleyn  91)  by  Burnet,  J.,  is  given,— "In  an  action  on  the  case  for  selling  a  horse  as 
the  defendant's  own,  when  in  truth  it  was  the  horse  of  A.  B.,  upon  not  guilty  pleaded, 
it  appeared  that  the  defendant  bought  the  horse  in  Smithfield,  but  did  not  take 
care  to  have  him  legally  tolled ;  yet,  as  the  plaintiff  could  not  prove  that  the 
defendant  knew  it  to  be"  the  horse  of  A.  B.,  the  plaintiff  was  nonsuited ;  for,  the 
scienter  ov  fraud  is  the  gist  of  the  action  where  there  is  no  warranty;  for,  there  the 
party  takes  upon  himself  the  knowledge  of  the  title  to  the  horse  and  of  his  qualities." 
The'  note  goes  on,— "See  also  Chavdler  v.  Lflpu%  in  the  Exchequer  Chamber, 
Cro.  Jac.  4,  to  the  same  purpose.  The  .same  MS.  also  refers  to  another  case:  'So, 
if  a  man  sell  six  blank  lottery  tickets,  and  afterwards  another,  as  owner  of  these 
tickets,  recover  them  of  the  vendee,  unless  the  vendor  knew  them  to  be  the  property 
of  another,  or  warranted  them,  neither  this  action  (under  the  title  Case  of  torts  in 
nature  of  deceit  and  other  wrongs)  nor  assumpsit  for  money  had  and  received  to  the 
vendee's  use  will  lie.  Per  Holt,  C.  J.,  Paget  v.  n'ilkinmi,_  Tr.  8  W.  3,  Guildhall.' 
And  see  Denison  v.  Balphson,  1  Ventr.  366,  where  an  opinion  is  given  on  the  very 
point  in  question  ;  for,  on  the  second  count,  which  stated  a  warranty  that  the  goods 
sold  were  good  and  merchantable,  and  averred  that  the  defendant  delivered  them 
[719]  had  and  not  merchantable,  knoiving  them  to  be  naught,  the  court  observe  that, 
though  the  declaration  be  '  knowinci  them  to  be  naught,'  yet  the  knowledge  need  not  he  jiroved 
in  eridence."  [Erie,  G.  J.  If  I  sell  an  article  as  my  article,  is  not  that  a  contract  that 
the  article  is  mine '?  Has  any  court  derided  that,  under  such  circumstances,  the  money 
paid  is  not  recoverable  back,  if  it  turn  out  that  the  seller  has  no  title  1]  In  IValker's 
case,  3  Co.  Rep.  22  a.,  it  is  laid  down  that,  "if  a  man  sell  goods  for  money  to  be 
paid  at  several  days,  in  such  case,  although  the  goods  be  taken  by  one  who  hath  right 
before  the  day,  yet  the  seller  shall  have  an  action  of  debt  in  respect  of  the  contract " 
To  which  is  added  in  the  note,  — "And,  unless  the  seller  knew  the  goods  to  be  the 
property  of  another,  or  warranted  them,  the  buyer  must  bear  the  loss  ;  foi'  the  rule 
is  caveat  emptor,— citing  1  Inst.  102  a.,  2  Insit.  247.  [Erie,  C.  J.  That  is  merely 
talking,  not  adjudging.]  In  Early  v.  Garrett,  9  B.  &  C.  928,  4  M.  &  R.  687. 
Littledale,  J.,  says :  "  It  has  been  held  that,  where  a  man  sells  a  horse  as  his  own, 
when  in  truth  it  is  the  horse  of  another,  the  purchaser  cannot  maintain  an  action 
against  the  seller,  unless  he  can  .shew  that  the  seller  knew  it  to  be  the  horse  of  the 
other  at  the  time  of  the  sale,— the  scienter  or  fraud  being  the  gist  of  the  action  where 
there  is  no  warranty,  for  there  the  party  takes  upon  himself  the  knowledge  of  the 
title  to  the  horse,  and  of  his  qualities."  [Erie,  C.  J.,  referred  to  Broum  v.  Edginqton, 
2  M  &  G.  279,  2  Scott,  N.  R.  496.]  In  Broom's  Legal  Maxims,  4th  edit.  768,'  the 
result  of  the  authorities,  antient  and  modern,  is  thus  summed  up,—"  Upon  the  whole, 
we  may  safely  conclude  that,  with  regard  to  the  sale  of  ascertained  chattels,  there  is 
not  any  implied  warranty  of  either  title  or  quality,  unless  there  are  some  circumstances 
beyond  the  mere  fact  of  a  sale,  from  which  it  may  be  implied."  The  mere  [720]  fact 
ot  the  sale  taking  place  in  a  shop  surely  cannot  make  any  difference.  As  to  the 
tailiuc  ot  consideration,  that  raises  very  nearly  the  .same  question.  "  It  may  be,"  says 
larke,  15.,  in  Morley  x.  Attenlmrmigh,  3  Exch.  514,  "that,  though  there  is  no  implied 
warranty  of  title,  so  that  the  \-endor  would  not  be  liable  for  a  breach  of  it  to 
unliquidated  damages,  yet  the  purchaser  may  recover  back  the  purchase-money,  as  on 
a  consideration  that  failed  ,f  it  could  be  shewn  that  it  was  the  understanding  of  both 
parties  that  the  bargain  should  be  put  .an  end  to  if  the  purchaser  should  not  have  a 
good  title.     But,  It  there  is  no  implied  warranty  of  title,  some  circumstances  must  be 
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she\vn  to  enable  the  plaiiitirt"  to  recover  for  money  had  and  received."  In  the  present 
ease,  the  defendant  sold  in  the  usual  and  ordinary  course  of  business,  without  any 
warranty  or  representation  of  any  sort,  and  without  any  knowledge  that  he  had  not 
the  full  right  openly  to  sell  that  which  he  had  as  openly  bought  To  hold  that  any 
implication  of  warranty  of  title  arises  under  such  circumstances  will  be  to  establish  a 
doctrine,  not  only  new  to  the  law  of  England,  but  fraught  with  inconveniences  the 
extent  of  which  cannot  well  be  foreseen  (a)'. 

Ekle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  The  plaintiff 
brings  his  action  to  recover  back  money  which  he  paid  for  goods  bought  by  him  in 
the  shop  of  the  defendant,  which  were  afterwards  lawfully  claimed  fiom  him  by  a 
third  person,  the  true  owner,  from  whom  they  had  been  stolen.  The  plaintiff  now 
claims  to  recover  back  the  money  as  having  been  paid  by  him  upon  a  consideration 
which  has  failed.  The  jury  at  the  trial  found  a  verdict  for  the  plaintiff,  under  the 
direction  of  the  learned  judge  who  presided,  and  a  rule  has  been  obtained  on  behalf 
I  if  [721]  the  defendant  to  set  aside  that  verdict  and  to  enter  a  nonsuit,  on  the  ground 
that  it  is  part  of  the  common  law  of  P^ngland  that  the  vendor  of  goods  by  the  mere 
contract  of  sale  does  not  warrant  his  title  to  the  goods  he  sells,  that  the  buyer  takes 
them  at  his  peril,  and  that  the  rule  caveat  emptor  applies.  The  case  has  been 
remarkably  well  argued  on  both  sides;  and  the  court  are  much  indebted  to  the 
learned  counsel  for  the  al)le  assistance  they  have  rendered  to  them.  The  result  I 
have  arrived  at  is,  that  the  plaintiff  is  entitled  to  retain  his  verdict.  I  consider  it  to 
be  clear  upon  the  antient  authorities  that,  if  the  vendor  of  a  chattel  by  word  or 
conduct  gives  the  purchaser  to  understand  that  he  is  the  owner,  that  tacit  represen- 
tation forms  part  of  the  contract,  and  that,  if  he  is  not  the  owner,  his  contract  is 
l)roken.  So  is  the  law  laid  down  in  the  very  elaborate  judgment  of  Parke,  B.,  in 
Murky  v.  Aftenhoroiujh,  3  ilxch.  500,  513,  where  that  learned  judge  puts  the  case  upon 
which  I  ground  my  judgment.  A  difference  is  taken  in  some  of  the  cases  between  ai 
warranty  and  a  condition  («)'- :  but  that  is  foieign  to  the  present  inquiry.  In  Morhyl 
V.  Atknhwovgh,  3  Exch.  513,  Paike,  B.,  saj-s :  "We  do  not  suppose  that  there  would 
be  any  doubt,  if  the  articles  are  bought  in  a  shop  professedly  carried  on  for  the  sale 
of  goods,  that  the  shop-keeper  must  be  considered  as  warranting  that  those  who 
purchase  will  have  a  good  title  to  keep  the  goods  purchased.  In  such  a  case  the 
vendor  sells  '  as  his  own,'  and  that  is  what  is  equivalent  to  a  warranty  of  title."  No 
doubt,  if  a  shopkeeper  in  words  or  by  his  conduct  affirms  at  the  time  of  the  sale  that 
he  is  the  owner  of  the  goods,  such  affirmation  becomes  part  of  the  contract,  and,  if  it 
turns  out  that  he  is  not  the  owner,  so  that  the  goods  are  lost  to  the  buyer,  the  price 
which  he  has  received  may  be  recovered  back.  [722]  I  ventured  to  thiow  out  some 
remarks  in  the  course  of  the  argument  upon  the  doctrine  relied  on  by  Mr.  Holker, 
which  he  answered  by  assertion  after  assertion  coming  no  doubt  from  judges  of  great 
authority  in  the  law,  to  the  effect  that  upon  a  sale  of  goods  there  is  no  implied 
warranty  of  title.  The  passage  cited  from  Noy  certainly  puts  the  proposition  in  a 
manner  that  must  shock  the  understanding  of  any  ordinary  person.  But  I  take  the 
principle  intended  to  be  illustrated  to  be  this, — I  am  in  possession  of  a  horse  or  other 
chattel :  I  neither  affirm  or  deny  that  I  am  the  owner :  if  you  choose  to  take  it  as  it 
is,  without  more,  caveat  emptor :  you  have  no  remedy,  though  it  should  turn  out  that 
I  have  no  title.  Where  that  is  the  whole  of  the  transaction,  it  may  be  that  there  is 
no  warranty  of  title  Such  seems  to  have  been  the  principle  on  which  Mcniey  v. 
Atttnhorouijh  was  decided.  The  pawnljroker,  when  he  sells  an  unredeemed  pledge, 
virtually  says, — I  have  under  the  provisions  of  the  statute  (39  &  40  G.  3,  c.  99,  s.  17) 
a  right  to  sell.  If  you  choose  to  buy  the  article,  it  is  at  your  own  peril.  So,  in  the 
case  of  the  sale  by  the  sheriff  of  goods  seized  under  a  fi.  fa., — Chapman  v.  Speller, 
14  Q.  B.  621.  The  fact  of  the  sale  taking  place  under  such  circumstances  is  notice  to 
buyers  that  the  sheriff  has  no  knowledge  of  the  title  to  the  goods  ;  and  the  buyers 
consequently  buy  at  their  own  peiil.  Many  contracts  of  sale  tacitly  express  the  same 
sort  of  disclaimer  of  warranty.  In  this  sense  it  is  that  I  understand  the  decision  of 
this  court  in  Hall  v.  Conder,  2  G.  B.  (N.  S.)  22.  There,  the  plaintiff'  merely  professed 
to  sell  the  patent-right  such  as  he  had  it,  and  the  coui-t  held  that  the  contract  might 
still  be  enforced,  though  the  patent  was  ultimately  defeated  on  the  ground  of  want  of 

(a)i  Lee  v.  Bayts,  18  C.  B.  599. 

\af  See  Bannerman  v.  White,  10  C.  B.  (N.  S.)  844. 
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novelty  The  thing  which  was  the  subject  of  the  contract  there  was  not  matter,  it  was 
r723  ratherin  the  nature  of  mind.  These  are  some  of  the  cases  where  the  conduct 
of  the  eller  expresses  at  the  time  of  the  contract  that  te  merely  contracts  to  sell  such 
a  t  t  e  as  Ic  himself  has  in  the  thing.  But  in  almost  all  the  transactions  of  sale  in 
common  life,  the  seller  by  the  very  act  of  selling  holds  out  to  the  buyer  that  he  ,s  the 
™r  of  the  article  he  offers  for  sale.  The  sale  o  a  chattel  is  the  strongest  act  of 
don  nion  that  is  incidental  to  ownership.  A  purchaser  under  ordinary  eircumstances 
would  naturally  be  led  to  the  conclusion  that,  by  ofTenng  an  article  for  sale  the  seller 
affirms  that  he' has  title  to  sell,  and  that  the  buyer  may  enjoy  that  for  which  he  parts 
with  his  money.  Such  a  case  falls  within  the  doc-tnne  stated  by  Blackstone,  and  is  so 
recognized  by  Littledale,  J.,  in  Early  v.  Garrett,  9  B.  &  C.  92b,  4  M.  &  R.  68  <,  and 
by  Parke  B "  in  iMm-hi/  v.  Attenhorouqh,  3  Exch.  513.  I  think  justice  and  sound  sense 
require  us  to' limit  the  doctrine  so  often  repeated,  that  there  is  no  implied  warranty 
of  title  on  the  sale  of  a  chattel.  I  cannot  but  take  notice  that,  after  all  the  research 
of  two  very  learned  counsel,  the  only  semblance  of  authority  for  this  doctrine  from  the 
time  of  Noy  and  Lord  Coke  consists  of  mere  dicta.  These  dicta,  it  is  true,  appear  to 
have  been  adopted  by  several  learned  judges,  amongst  others  by  my  excellent  Brother 
Williams,  whose  words  are  almost  obligatory  on  me  :  but  I  cannot  find  a  single  instance 
in  which 'it  has  been  more  than  a  repetition  of  barren  sounds,  never  resulting  in  the 
fruit  of  a  judgment.  This  very  much  tends  to  shew  the  wisdom  of  Lord  Campbell's 
remark  in  Sims  v.  Marryai,  17  Q.  B.  291,  that  the  rule  is  beset  with  so  many  exceptions 
that  they  well  nigh  eat  it  up.  It  is  to  be  hoped  that  the  notion  which  has  so  long 
prevailed  will  now  pass  away,  and  that  no  further  impediment  will  be  placed  in  the 
way  of  a  buyer  recovering  back  [724]  money  which  he  has  parted  with  upon  a 
consideration  which  has  failed. 

Byles,  J.  I  also  am  of  opinion  that  this  rule  should  be  discharged.  It  has  been 
said  over  and  over  again  that  there  is  no  implied  warranty  of  title  on  the  mere  sale 
of  a  chattel.  But  it  is  certainly,  as  my  Lord  has  observed,  barren  ground ;  not  a 
single  judgment  has  been  given  upon  it.  In  every  case,  there  has  been,  subject  to 
one  single  exception,  either  declaration  or  conduct.  Chancellor  Kent,  2  Com.  478, 
says :  "  In  every  sale  of  a  chattel,  if  the  possession  be  at  the  time  in  another,  and 
there  be  no  covenant  or  warranty  of  title,  the  rule  of  caveat  emptor  applies,  and  the 
party  buys  at  his  peril ; "  for  which  he  cites  the  dicta  of  Lord  Holt  in  Medina  v. 
Stmighion,  1  Salk.  210,  1  Ld.  Raym.  523,  and  of  Buller,  J.,  in  Pasley  v.  Freeman, 
3  T.  R.  57,  58.  "But,"  he  goes  on,  "if  the  seller  has  possession  of  the  article,  and 
he  sells  it  as  his  own,  and  not  as  agent  for  another,  and  for  a  fair  price,  he  is  under- 
stood to  warrant  the  title."  Thus  the  law  stands  that,  if  there  be  declaration  or 
conduct  or  warranty  whereby  the  buyer  is  induced  to  believe  that  the  seller  has  title 
to  the  goods  he  professes  to  sell,  an  action  lies  for  a  breach.  There  can  seldom  be 
a  sale  of  goods  where  one  of  these  circumstances  is  not  present.  I  think  Lord 
Campbell  was  right  when  he  observed  that  the  exceptions  had  well  nigh  eaten  up 
the  rule. 

Keating,  J.  I  am  of  the  same  opinion.  "Whether  it  be  an  exception  to  the  rule 
or  a  part  of  the  general  rule,  I  think  we  do  not  controvert  any  decided  case  or  dictum 
when  we  assert  that,  mider  circumstances  like  those  of  the  present  case,  the  seller  of 
goods  warrants  that  he  has  title.  These  goods  were  bought  in  the  defendant's  shop 
in  the  ordinary  course  of  business.  He  [725]  gives  an  invoice  with  them,  which 
represents  that  he  is  selling  them  as  vendor  in  the  ordinary  course.  I  think  the  case 
falls  within  that  put  by  Parke,  B.,  in  Morley  v.  Attenborouqh,  3  Exch.  513,  of  a  sale 
in  a  shop,  which  he  treats  as  a  circumstance  which  beyond  all  doubt  gives  rise  to 
a  warranty  of  ownership.  I  was  somewhat  pressed  by  Mr.  Holker's  question  whether 
there  is  more  affirmance  of  title  in  the  case  of  a  sale  in  a  shop  than  in  a  sale  elsewhere. 
It  may  be  that  the  distinction  is  very  fine  in  certain  cases.  If  a  man  professes  to  sell 
without  any  qualification  out  of  a  shop,  it  is  not  easy  to  see  why  that  should  not  have 
the  same  operation  as  a  sale  in  the  shop.  It  is  not  necessary,  however,  to  decide  that 
question  now.  Here,  the  sale  took  place  in  a  public  shop,  in  the  ordinary  way  of 
busniess,  and  every  circumstance  concurs  to  bring  the  case  within  the  distinction  put 
^j  iArk(i,K,m  Mwhy\.  Attenhorough. 

Rule  discharged. 
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PoDMORE  v.  Schmidt.     Xov.  19th,  1864. 

The  judge  having  at  the  trial  substituted  for  the  defendant  on  the  record  the  name 
of  the  person  really  intended  to  be  sued,  and  directed  a  verdict  to  be  entered  for  the 
plaintiff  against  that  person  "sued  as,  &c.,"  the  court  refused  to  order  a  verdict  to 
be  entered  for  the  defendant  named  originally  on  the  record,  for  the  purpose  of 
enabling  him  to  get  costs, — there  being  suspicion  of  collusion. 

This  was  an  action  by  the  plaintiff,  a  stock-jobber,  to  recover  from  the  defendant, 
who  carried  on  the  business  of  a  print-dealer,  in  Crown  Street,  Finsbur}-,  the  sum  of 
321.  10s.,  the  amount  of  loss  sustained  on  a  sale  of  Greek  stock,  which  the  plaintiff  had 
bought  for  a  person  who  cjime  to  him  with  Schmidt's  card.  The  [726]  writ  of  summons 
was  left  with  a  shopman  at  the  defendants  place  of  business  in  Crown  Street,  and  was 
by  him  handed  to  the  defendant.  The  defendant  took  it  to  his  attorney,  who  gave  an 
undertaking  to  appear,  and  afterwards  pleaded  to  the  action. 

The  cause  came  on  for  trial  before  Willes,  J.,  at  the  first  sitting  in  London  in  this 
term.  Upon  the  defendant  being  called,  the  plaintiff  was  asked  if  he  was  the  party 
with  whom  he  had  been  dealing  and  whom  he  intended  to  sue.  He  replied  that  he 
was  not :  and  he  identified  another  person  in  court  (one  Louis  Eochefort,  who  managed 
the  defendant's  business,)  as  the  person  who  had  employed  him,  presenting  the  defen- 
dant's card.  The  defendant  swore  that  he  never  had  had  any  transaction  in  buying 
or  selling  stock,  nor  had  he  authorized  Rochefort  to  do  so  in  his  name.  Rochefort 
was  then  called,  when  he  admitted  that  he  had  employed  the  plaintiff  to  buy  and  sell 
the  stock  in  question,  and  that  he  did  so  on  his  own  account,  having  no  authority 
from  Schmidt  to  use  his  name  in  the  transaction. 

The  learned  judge  thereupon  directed  the  jury  to  find  a  verdict  for  the  plaintiff 
for  the  sum  claimed,  against  Louis  Eochefort  "sued  as  Philipp  Schmidt." 

Pearce  now  moved  to  enter  a  verdict  for  Schmidt.  The  motion  was  founded  upon 
an  affidavit  of  Schmidt  detailing  the  above  facts,  and  stating  that  "  he  never  informed 
Eochefort  what  steps  had  been  taken  in  this  cause  before  the  8th  of  November  instant, 
and  that  he  (Rochefort)  was  not  aware  from  any  infoi"mation  which  he  (Schmidt)  had 
given  him,  either  directly  or  indirectly,  that  a  plea  had  been  delivered  in  this  cause." 
The  managing  clerk  of  Schmidt's  attorney  also  swore  that,  on  the  8th  of  November, 
he  ascertained  for  the  first  time  that  Rochefort  was  the  person  who  had  been  dealing 
with  the  plaintiff,  whereupon  he  immediately  [727]  caused  notice  of  that  fact  to  be 
given  to  the  plaintiff's  attorneys  ;  that  he  had  no  instructions  to  appear  for  Eochefort ; 
that  judgment  had  been  signed,  and  the  costs  taxed  ;  and  that  he  had  been  informed 
b)'  the  plaintiff's  attorney  that,  if  he  could  find  Schmidt,  he  would  take  him  in 
execution  on  the  judgment.  [Erie,  C.  J.  LTpon  the  verdict  as  entered,  Schmidt  can 
be  in  no  jeopardy.  What  is  the  real  object  of  the  motion  ?J  That  Schmidt  may  have 
his  costs. 

Erle,  C.  J.  I  do  not  think  we  ought  to  interfere,  under  the  circumstances.  The 
whole  transaction  is  replete  with  suspicion. 

The  rest  of  the  court  concurring, 

Pearce  took  nothing. 

In  re  Sparks.     Xov.  2nd,  1864. 

The  court  will  not  strike  an  attorney  off  the  rolls,  where  he  has  become  bankrupt 
having  moneys  of  a  client  in  his  hands  which  ought  to  have  been  paid  over,  unless 
a  clear  case  of  fraudulent  misappropriation  be  made  out  against  him. 

Garth,  in  Trinity  Term  last,  instructed  by  the  Incorporated  Law  Society,  obtained 
a  rule  calling  upon  Mr.  Sparks  to  shew  cause  why  his  name  should  not  be  struck  off 
the  roll  of  attorneys  of  this  court,  on  the  ground  that  he  had  improperly  appropriated 
to  his  own  use  moneys  which  had  come  to  his  hands  in  his  character  of  attorney. 

The  motion  was  founded  upon  an  affidavit  of  one  Lockington,  the  client,  and  also 
an  affidavit  verifj'ing  the  proceedings  in  bankruptcy  under  a  petition  filed  by  Sparks 
under  the  Bankruptcy  Act,  1861.  Lockington  in  his  affidavit  stated  that  in  May, 
1862,  he  employed  Sparks  to  recover  a  debt  of  6.51.  2s.  due  to  him  [728]  from  Messrs. 
T.  &  C. ;  that  he  afterwards  called  on  Sparks  to  inquire  what  he  had  done  in  the 
matter,  when  he  told  him  he  had  received  certain  bills,  but  was  pressing  for  security ; 
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that  he  exiled  again  several  times  at  Sparks's  office,  but  received  evasive  answers, 
that  ne  c.uieu  .y>.  Tamiarv   1863,  he  saw  Sparks,  and,  in  answer  to 

and  was  "-Wejo^ee  h  m      ha         Ja,,^ary,  ^^^  ^^^  P^^^^  ^^,^^  ^^^  ^^^^  ^^^^^ 

Sr—ed  3  HnpaS,  which  he  ejected  to  get  in  about  a  fortnight  when  he 
would  mv  it  all  together;  that  he  subsequently  made  applications  for  the  money 
0.  or  Sormation  respecting  it,  witiiout  being  able  to  obtain  any;  that  he  vvas 
informed  and  believed  that  Spirks  did  rece  ve  as  h,s  attorney  the  sum  of  oil.  9s.  fad. 
in  or  previously  to  the  month  of  August,  1862  ;  and  that  Sparks  never  informed  him 
that  he  had  received  that  sum.  i    v*.    i  i,     ■  ^i,     i  t^i. 

In  his  examination  before  the  commissioner,  Sparks,  admitted  having  on  the  lith 
of  Mav  186-^  received  from  Messrs.  T.  &  C.  two  bills  of  exchange  amounting  together 
to  5lV  '9s  ed  which  he  discounted  with  his  bankers,  applying  the  proceeds  to  his 
own  use  He 'further  stated  that  the  bills  were  dishonoured  at  maturity,  that  he 
repaid  the  amount  to  his  bankers,  and  afterwards,  in  August,  1862,  received  from  the 
parties  to  the  bills  the  amount  thereof  in  cash,  and  applied  it  to  his  own  use. 

Bv  the  proceedings  in  bankruptcy  it  appeared  that,  upon  Sparks  coming  up  for 
his  discharge,  "it  was  adjudged  by  the  court  that  the  said  bankrupt  could  not  have 
had  at  the  time  when  Mr.  Lockingfon's  debt  was  contracted  any  reasonable  or  probable 
around  or  expectation  of  being  abte  to  pay  the  same,  and  that  the  bankrupt's  insolvency 
was  attributable  greatly  to  unjustifiable  extravagance  in  living ;  and  that  the  order 
of  discharge  be  suspended  for  nine  months  from  this  [729]  date  (16th  December,  1863), 
with  protection  for  one  month  from  this  day  ;  but,  after  the  expiration  of  such  month, 
no  farther  protection  is  to  be  granted  until  the  bankrupt  has  been  without  protection 
for  six  months." 

Morgan  Lloyd  and  Butler  Eigby  now  shewed  cause.  They  produced  the  affidavit 
of  Sparks,  in  which  he  stated  that  his  discharge  by  the  bankruptcy  court  had  been 
opposed  by  Lockington  on  the  same  ground  as  that  upon  which  it  was  now  sought  to 
strike  him  off  the  roll ;  and  he  attributed  his  bankruptcy  to  a  severe  attack  of  illness 
which  had  for  some  time  succeeding  Christmas,  1862,  incapacitated  him  from  attending 
to  business:  and  also  the  affidavits  of  five  respectable  individuals  (to  one  of  whom,  a 
relative,  he  was  indebted  at  the  time  of  his  bankruptcy  in  the  sum  of  20001.  and 
upwards,  and  to  another  in  the  sum  of  2801.),  who  deposed  that  they  had  severally 
employed  Sparks  as  their  attorney  for  periods  varying  from  ten  to  twenty  years,  that 
he  had  always  transacted  their  business  to  their  entire  satisfaction,  and  that  they  were 
willing  to  employ  him  again  as  their  attorney. 

The  court  will  not  lend  its  aid  in  this  stringent  course  of  proceeding  to  compel  an 
attorney  to  pay  a  debt  which  is  barred  by  his  certificate,  nor  will  they  punish  him  for 
an  offence  for  which  he  has  already  under  the  order  of  the  court  of  bankruptcy'  been 
punished  by  six  months'  suspension  from  practice.  In  E.r  i>arle  Cullifonl,  S  B.  &  C. 
220,  the  court  of  Queen's  Bench  refused  to  compel  an  attorney  to  pay  a  sum  of  money 
which  he  had  received  in  his  character  of  attorney  ;  he  having,  as  here,  after  the 
receipt  of  the  money,  become  bankrupt  and  obtained  his  certificate, — Bayley,  J..saying  : 
"  If  an  action  were  brought  against  "Warren  for  money  had  and  received^  the  certificate 
[730]  might  be  pleaded  in  bar  "  (a).  Besides,  here,  the  affidavit  of  Mr.  Lockington  falls 
very  far  short  of  shewing  that  any  wilful  deceit  with  reference  to  the  receipt  of  the 
money  in  question  had  been  practised  upon  him. 

Kay  (with  whom  was  Garth)  submitted  that  the  bankrupt's  own  admissions  in 
his  examination  before  the  commissioner  established  a  clear  case  of  fraud  and  mis- 
representation by  him,  and  a  wilful  misappropriation  of  his  client's  money,  which 
rendered  it  inexpedient  that  he  should  be  permitted  to  remain  upon  the  roll  of  attorneys. 

Erle,  C.  J.  I  have  listened  attentively  to  the  affidavits  and  to  the  arguments 
which  have  been  urged  by  counsel ;  and,  though  the  ease  is  one  of  grave  suspicion, 
1  cannot  say  that  I  find  any  specific  misappropriation  of  the  client's  money  which 
would  warrant  me  in  taking  the  extreme  course  of  removing  this  gentleman  from  the 
roll  of  attorneys.  I  therefore  think  the  rule  must  be  discharged ;  but,  under  the 
circumstances,  I  think  it  should  be  discharged  without  costs. 

The  rest  of  the  court  concurring, 

Rule  discharged,  without  costs. 

(a)  And  see  Baron  vMmiell,  9  D.  &  R.  390,  The  King  v.  Edwards,  9  B.  &  C.  652, 
In  re  Bonner,  1  Nev.  &  M.  555,  4  B.  &  Ad.  811. 
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[731]     Sal-nders  i:  Best.     Nov.  24th,  1864. 

[S.  C.  1 1  L.  T.  421  ;  10  Jur.  X.  S.  1204  ;  13  W.  E.  160.] 

The  1.54th  section  of  the  Bankrupts  Act,  1861,  discharges  the  bankrupt  from  liability 
to  a  suiety  iu  respect  of  payments  of  premiums  on  a  policy  of  insurance  becoming 
due  subsequently  to  the  date  of  the  adjudication. 

The  defendant  in  the  year  1853  assigned  to  one  Hard  wick  a  policy  of  insurance 
upon  his  life,  the  plaintiff  joining  him  as  surety,  and  covenanting  to  pay  the  premiums 
u  hich  should  from  time  to  time  become  due.  In  April,  1862,  the  tiefendant  became 
'  lankrupt,  and  obtained  his  order  of  discharge  on  the  30th  of  June,  1862.  In  December, 
1863,  the  plaintiff  paid  the  premium  due  upon  the  policy,  amounting  to  101.  19s  2d., 
ind  brought  this  action.  The  defendant  pleaded,  amongst  other  pleas,  his  bankruptcy 
Lud  certitieate. 

The  cause  was  tried  before  the  undershcriff  of  Worcestershire  on  the  9th  of  August 
last,  when  a  verdict  was  found  for  the  plaintiff  for  the  sum  claimed  ;  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  verdict  for  him,  or  a  nonsuit,  if  the 
court  should  be  of  opinion  that  the  1.54th  section  of  the  Bankruptcy  Act,  1861, 
:.'4  &  25  Yiet.  c.  134,  made  the  subsequently  accruing  premiums  a  debt  provable  under 
the  defendant's  bankruptcy. 

T.  S.  Pritchard,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  accordiugl}^ 
He  referred  to  the  cases  of  If'arbunj  v.  Tucker,  5  Ellis  &  B.  384  (affirmed  on  error, 
LUis  B.  &  E.  914),  and  Young  v.  Winter,  16  C.  B.  401,  decided  upon  the  178th  section 
of  the  B;tnkrupt  Law  Consolidation  Act,  1849,  12  &  13  Vict.  c.  106,  and  to  the  154th 
section  of  the  Bankruptcy  Act,  1861,  24  &  25  Vict.  c.  134,  which  was  expressly 
introduced  for  the  purpose  of  meeting  the  ditiiculty  presented  by  that  class  of  cases, 
and  which  provides  that,  "if  any  bankrupt  shall  at  the  time  of  adjudication  be  liable 
by  reason  of  any  contract  or  [732]  promise  to  pay  premiums  upon  any  policy  of 
insurance,  or  any  other  sum  of  mone}',  whether  yearly  or  otherwise,  or  to  repay  to  or 
inikinnifi/  ani/  jjerson  againd  any  sufh  puytiiaits,  the  person  entitled  to  the  benefit  of 
such  contract  or  promise  may,  if  he  think  fit,  apply  to  the  court  to  set  a  value  upon  his 
interest  under  such  contract  or  promise,  and  the  court  is  hereby  required  to  ascertain 
the  value  thereof,  and  to  admit  such  person  to  prove  the  amount  so  Jiscertained,  and 
to  receive  dividends  thereon." 

Gritfits,  who  was  instructed  to  shew  cause,  submitted  that  the  154th  section  of 
the  Biinkruptcy  Act,  1861,  merely  gave  the  surety  in  a  case  like  this  permission  to 
call  upon  the  court  of  bankruptcy,  if  he  thought  fit,  to  set  a  value  upon  his  interest 
in  the  contract,  leaving  him  to  the  option  of  resorting  to  any  other  remedy  he  might 
have  against  the  bankrupt. 

Digby  Seymour,  t^.  C.,  and  Pritchard,  were  not  required  to  support  the  rule. 

Ekle,  C  J.  By  the  161st  section  of  the  Bankruptcy  Act,  1861,  the  order  of 
discharge  frees  the  bankrupt  from  "all  debts,  claims,  or  demands  provable  under  his 
bankruptcy."  A  debt  which  the  creditor  has  the  option  of  proving  is  a  debt  provable. 
The  rule  must  be  absolute  to  enter  a  nonsuit. 

The  rest  of  the  court  concurring, 

Kule  absolute. 

[733]    Inchb.xld  r.  The  We.stern  Xeilgherky  Coffee,  Te.\,  .vnd  Cinchona 
Plantation  Company  (Limited).     Nov.  10th,  1864. 

[S.  C.  24  L.  J.  C.  P.  15  ;  11  L.  T.  345  ;  10  Jur.  N.  S.  1128;  13  VV.  R.  95.  Referred 
to,  Og<lens,  Limited  v.  Nelmi,  [1903]  2  K.  B.  296  ;  [1904]  2  K.  B.  410 ;  [1905]  A.  C. 
109.  Adopted,  Burchell  v.  Gvwtie  and  Blockltmise  Collieries  Company,  Limited,  [1910] 
A.  C.  626.] 

The  plaintiff  was  retained,  by  resolution  of  the  directors  of  a  public  company,  as 
broker,   to  dispose  of  the  shares  therein,  upon  the  terms  that  he  was  to  receive 

(a)  See  Doria  &  Macrae's  Law  of  Bankruptcy,  vol.  1,  741,  and  Shelford's  Law  of 
Bankruptcy,  3rd  edit.  478,  543. 
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10(11  ,lovvn  and  4001  move  u-hen  all  the  ,hares  should  have  been  allotted.  By  the  act 
^h  d  ■  ;td;-;  tithout  any  default  o„  the  part  of  the  phunt.ff  the  company  was 
^v^und  up  before  the  whole  of  the  shares  had  been  disposed  of  :-Hell,  that  the 
Zi  was  entitled  to  recover,  as  damages  for  the  breach  of  con  ract,  such  sum 
L  a  jury  (or  the  court  substituted  for  a  jury)  should  think  reasonable. 

This  was  an  action  for  the  breach  of  a  contract  by  the  company  to  employ  the  plain- 
tiff as  their  broker  to  dispose  of  shares.  ,    ,       .  ,,    ^  ^u      ^  ■  ra- 

The  special  count  of  the  declaration  stated  that  it  was  agreed  between  the  plaintiti 
and  the  defendants  that  the  plaintiff  should  become  stock-broker  to  the  defendants 
in  and  about  the  selling  and  disposing  of  shares  in  the  said  company,  for  reward  to 
the  plaintiff  in  that  behalf  to  be  paid  by  the  defendants,  that  is  to  say,  1001.  to  be 
paid  down,  and  4001.  in  addition  on  the  allotment  of  the  whole  of  the  shares  of  the 
said  company ;  that  thereupon,  in  consideration  of  the  premises,  and  that  the  plaintiff 
then  promised  the  defendants  to  fulfil  the  said  agreement  on  his  part,  the  defendants 
then  promised  the  plaintiff  to  permit  and  suffer  him  to  act  as  such  broker,  and  to  sell 
and  dispose  of  the  said  shares  for  the  defendants  as  aforesaid  :  General  averment  of 
performance  of  all  conditions  precedent,  &c.  :  Breach,  that  the  defendants,  without 
any  reasonable  cause  or  pretence,  wrongfully  refused  to  permit  the  plaintiff  to  actas 
such  broker,  or  to  sell  and  dispose  of  the  said  shares  for  the  defendants  as  aforesaid, 
whereby  the  plaintitf  was  prevented  from  earning  the  said  sum  of  4001.  so  to  be  paid 
to  him  in  addition  as  aforesaid. 

There  was  also  a  count  foi'  work  and  labour  and  commission  as  a  broker. 

The  defendants  pleaded  to  the  special  count,  a  denial  of  the  promise,  and  a  traverse 
of  the  breach  as  alleged,  and,  to  the  common  count,  never  indebted,  and  payment. 
Issue  thereon. 

The  cause  was  tried  before  AVilliams,  J.,  at  the  sit-[734]-tings  iu  London  after 
Easter  Term  last,  when  the  following  facts  appeared  in  evidence  : — The  Western 
Neilgherry  Coffee,  Tea,  and  Cinchona  Plantation  Company  (Limited),  was  alleged  by 
the  prospectus  to  be  incorporated  under  the  Companies  Act,  1862  ('-'5  &  26  Vict.  c.  89), 
whose  capital  was  to  consist  of  50,0001.,  in  10,000  shares  of  .51.  each:  and  it  was 
stated  that  the  company  was  formed  for  the  purpose  of  purchasing  and  cultivating 
coffee,  tea,  and  cinchona  upon  certain  freehold  and  leasehold  estates  in  the  Madras 
presidency, — the  purchase-money  for  which  was  to  be  30,0001.,  one  third  of  which 
was  to  be  taken  in  shares  by  the  vendor.  The  prospectus  further  stated  that  ''  the 
directors  had  entered  into  an  arrangement  with  the  vendor  (a  gentleman  for  the  last 
twenty  years  a  resident  on  the  Neilgherry  Hills,  during  which  time  he  had  made  the 
cultivation  of  coffee  his  chief  occupation),  whereby  he  agreed  to  accept  the  super- 
intendence of  the  property,  and  to  guarantee  an  average  minimum  profit  of  8  per  cent, 
per  annum  on  all  paid-up  capital  for  five  years,  and  to  double  the  present  crop  within 
the  same  period  ;  and,  as  security  for  the  fulfilment  of  this  guarantee,  he  was  to  leave 
50001.  and  the  2000  shares,  parts  of  the  purchase-money,  and  the  interests  and 
dividends  thereof  respectively,  in  the  hands  of  the  company;"  that  "it  was  not 
intended  to  call  for  more  than  30,0001.  of  the  proposed  capital  of  50,0001.  during  the 
first  three  years'  operation  of  the  company  ; "  that  "  2260  shares  had  been  already  sub- 
scribed for ;  "  and  that  "  applications  for  the  remaining  shares  must  be  addressed  to 
the  bankers  or  hmker,  or  to  the  secretary." 

It  being  of  importance  to  the  efficient  starting  of  the  company  that  a  broker 
conversant  with  that  sort  of  business,  and  having  a  large  and  influential  connection 
among  capitalists,  should  be  employed  to  dispose  of  the  shares,  the  secretary  com- 
municated with  [735]  the  plaintiff,  who  was  a  member  of  the  Stock-Exchange,  and  in 
December,  1862,  the  directors  passed  a  resolution  appointing  the  plaintiff  to  be  the 
stock-broker  of  the  company,  on  the  terms  that  he  was  to  receive  1001.  down,  and  400?. 
more  on  the  allotment  of  the  whole  of  the  shares  in  the  company . 

The  1001.  was  accordingly  paid  to  the  plantift;  and  he  proceeded  to  get  subscribers 
tor  shares.  On  the  21st  of  January,  1863,  at  a  meeting  of  the  directors,  at  which 
ttie  plaintitt  was  present,  some  dissatisfaction  was  e.xpressed  at  the  small  progress 
made,  and  it  "-■" '  ^'    ■  ■'  •  ■        •  -'     -  -  -        -•  i"    o   . 


made  and  it  was  proposed  that  the  remaining  shares  should  be  taken  up  amongst  the 
directors  themse  ves.  But,  in  May  following,  in  consequence  of  the  agent  with  whom 
tae  company  had  l:,een  in  treaty  for  the  purchase  of  the  estates  turning  out  not  to 
Have  authority  from  the  owner  (Mr.  Lascelles)  to  sell  on  the  terms  proposed,  and  the 
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latter  refusing  to  ratify  the  contract,  the  directors  found  themselves  unable  to  form 
a  company,  and  accordingly  they  sent  circulars  to  the  holders  of  shares,  informing 
them  that  they  found  it  expedient  to  wind  up  the  concern,  and  that  the  deposits 
would  be  returned,— which  they  subsequently  were,  with  8  per  cent,  interest.  The 
directors  were  aware  as  early  as  February,  1863,  of  the  ditticulty  as  to  the  purchase, 
but  no  communication  was  made  by  them  to  the  plaintiii"  on  the  subject. 

The  plaintiff,  on  learning  that  the  company  was  wound  up,  demanded  the  stipulated 
4001.,  which  the  directors  refused  to  pay,  on  the  ground  that  the  whole  luuuber  of 
shares  had  not  been  allotted.     Whereupon  this  action  was  brought. 

The  defence  above  suggested  being  relied  on  at  the  trial,  it  was  contended  on  the 
part  of  the  plaintiff,  on  the  authority  of  PlancM  v.  Colhurn,  8  Bingh.  U,  1  M.  &  Scott, 
.51,  that,  inasmuch  as  he  had  been  prevented  by  [736]  the  act  of  the  defendants  from 
disposing  of  the  remaining  shares,' he  w;vs  entitled  to  recover  the  whole  stipulated 
reward,  just  as  if  he  had  performed  the  work. 

A  verdict  was  taken,  by  consent,  for  the  plaintiff,  for  iOOl.,  the  right  of  the 
plaintiff  to  recover,  and  the  amount  of  damages  he  was  entitled  to,  being  left  for  the 
decision  of  the  court. 

E.  James,  Q.  C,  in  Trinity  Term  last,  obtained  a  rule  nisi  accordingly.  He  sought 
to  distinguish  the  case  froin  Planchh  v.  Colburn,  on  the  ground  that  there  it  was  the 
voluntary  act  of  Colburn  which  prevented  Planche  from  fulfilling  the  engagement ; 
whereas,"  here,  the  non-fulfillment  arose  from  a  circumstance  over  which  the  directors 
had  no  control.  He  also  referred  to  the  authorities  collected  in  the  notes  to  Cutter  v. 
Powell,  2  Smith's  Leading  Cases,  5th  edit.  p.  1. 

Karslake,  Q.  C,  and  H.  James,  now  shewed  cause.  The  plaintiff  being  ready  to 
perform  the  services  for  which  he  was  retained,  and  the  company  having  by  winding 
up  put  it  out  of  their  power  to  permit  the  plaintiff  to  go  on  placing  the  shares,  how- 
ever discreetly  the  directors  may  have  acted,  they  are  clearly  liable  to  pay  him  the 
stipulated  remuneration  under  the  special  contract,  or  at  all  events  a  reasonable 
remuneration  under  the  common  counts.  PlancM  v.  Colburn,  8  Bingh.  14,  1  M.  &  Scott, 
51,  is  precisely  in  point.  There,  the  defendants  engaged  the  plaintiff  to  write  a 
treatise  for  a  periodical  publication.  The  plaintiff  commenced  the  treatise,  but,  before 
he  had  completed  it,  the  defendants  abandoned  the  publication  :  and  it  was  held  that 
the  plaintiff  might  sue  for  compensation,  without  delivering  or  tendering  the  treatise. 
To  the  same  effect  is  Prirkett  v.  Badger,  1  C.  B.  (N.  S.)  296,  where  it  was  held  that, 
where  an  [737J  agent  employed  for  an  agreed  commission  to  sell  land  at  a  given  price, 
succeeds  in  finding  a  purchaser  at  the  stipulated  price,  but  the  principal,  frorn  what- 
ever cause,  declines  to  sell,  and  rescinds  the  agent's  authority,  the  latter  is  entitled  to 
sue  for  a  reasonable  remuneration  for  his  work  and  labour,  and  is  not  bound  to  resort 
to  a  special  action  for  the  wrongful  withdrawal  of  the  authority.  "The  defendant 
having  declined,"  said  Crowder,  -f.,  "  from  whatever  cause,  to  sell  the  land  after  the 
plaintiff'  had  succeeded  in  procuring  a  purchaser  willing  to  take  it  at  the  price  pro- 
posed, and  the  plaintiff  having  thus  done  all  he  could  to  entitle  him  to  the  stipulated 
commission,  the  Lord  Chief  Baron  ruled  that,  although  the  plaintiff  could  not  maintain 
an  action  upon  the  special  contract,  he  was  nevertheless  entitled  to  recover  upon  the 
common  count  a  reasonable  remuneration  for  his  work  and  labour.  In  this  I  am 
of  opinion  he  was  quite  right.  His  ruling  is  perfectly  consistent  with  the  law  as  laid 
down  in  the  notes  to  the  case  of  Cutter  v.  Prncell  (6  t.  K.  320),  in  2  Smith's  Leading 
Cases,  1.  At  p.  16  [5th  edit.  17],  the  learned  editors  say,  'It  is  an  invariably  true 
proposition  that,  wherever  one  of  the  parties  to  a  special  contract  not  under  seal  has, 
in  an  unqualified  manner,  refused  to  perform  his  side  of  the  contract,  or  Ims  disabled 
himself  f ram  performing  it  by  his  own  act,  the  other  party  has  thereupon  a  right  to  elect 
to  rescind  it,  and  may,  on  doing  so,  immediuieh/  sue  on  a  quantum  meruit  for  anything 
which  he  had  done  under  it  previously  to  the  rescision  :  this,  it  is  apprehended,  is 
established  by  JFithers  v.  lieynokb,  2  B.  &  Ad.  882,  Plandu'.  v.  Colburn,  8  Bingh.  14, 
1  M.  &  Scott,  51,  Franklin  v.  MiUer,  4  Ad.  &  E.  599,  Prickett  v.  Badger,  1  C.  B.  (N.  S.) 
296,  and  other  cases.'"  [Williams,  J.,  referred  to  Moffatt  v.  Laurie,  15  C.  B.  583.] 
That  was  a  very  peculiar  case,  and  has  no  application  to  the  circumstances  of  this 
[738]  case.  If  the  directors  here  had  a  valid  contract  with  the  proposed  vendor  of 
the  estates,  they  should  have  enforced  it.  If  they  had  not,  they  should  not  have 
acted  so  precipitately. 

Prentice,  in  support  of  the  rule.     It  may  be  that  the  directors  would  be  liable  in 
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a  special  action  upon  an  implied  contract  that  they  would  not  do  anything  to  prevent 
the  plaintifl'  from  earning  the  stipulated  remuneration.  But  the  question  here  is, 
whether  the  plaintift'  is  in  a  position  to  maintain  an  action  upon  a  quantum  meruit. 
The  defendants  have  been  guilty  of  no  wilful  default :  it  is  solely  by  the  wrongful  act 
of  a  third  partv  that  they  are  prevented  from  perfecting  the  contemplated  arrange- 
ments. The  case,  therefore,  difJ'ers  materially  from  Planche  v.  Colhum,  where  the 
defendant  by  his  own  act  made  it  impossible  that  the  contract  should  be  carried  out. 
In  the  notes  to  Cutter  v.  Poicdl,  2  Smith's  Leading  Cases,  32,  it  is  said  :  "The  next 
e.xception  to  the  general  rule  that  no  action  of  indebitatus  assumpsit  will  lie  while  the 
special  contract  remains  unperformed,  is  to  be  found  in  a  class  of  cases  which  establish 
the  proposition  that,  when  one  party  has  absolutely  refused  to  perform,  or  has 
incapacitated  himself  from  performing,  his  side  of  the  contract,  the  other  party  may 
rescind  the  contract,  and  sue  for  what  he  has  already  done  under  it,  upon  a  quantum 
meruit.  That  he  may  rescind  it  upon  an  ahsohktc  refusal  by  the  other  party  to 
perform  his  part,  is  proved  by  IVithers  v.  Reynolds,  2  B.  &  Ad.  882.  There,  the 
plaintiff  having  refused  to  pay  for  the  loads  on  delivery,  pursuant  to  his  contract,  the 
defendant  was  held  entitled  to  lescind  it.  ' If  the  plaintiff,'  said  Pattesou,  J.,  ' had 
merely  failed  to  pay  for  any  particular  load,  that  of  itself  might  not  have  been  an 
excuse  to  the  defendant  for  delivering  no  more  straw :  but  the  [739]  plaintiff'  here 
expressly  refuses  to  paj'  for  the  loads  as  delivered  ;  the  defendant  is  therefore  not 
liable  for  ceasing  to  perform  his  part  of  the  contract.'  This  case  was  commented  on 
in  Fmnklin  v.  Miller,  i  Ad.  &  E.  599,  and  the  same  doctrine  laid  down.  '  The  rule 
is,'  said  Coleridge,  J.,  '  that,  in  rescinding,  as  in  making  a  contract,  both  parties  must 
concur.'  In  U-'ithers  v.  Reyiwlds,  each  load  of  straw  was  to  be  paid  for  on  delivery. 
When  the  plaintiff'  said  lie  would  not  pay  for  his  loads  on  delivery,  that  was  a  total 
failure,  and  the  defendant  was  no  longer  bound  to  deliver.  In  such  a  case  it  may  be 
taken  that  the  party  refusing  has  abandoned  the  contract.  The  I'efusal  which  is  to 
authorize  the  rescision  of  the  contract  must  be  an  unqualified  one;"  and,  it  may  be 
added,  a  voluntary  one,  like  that  which  took  place  in  Short  v.  Stone,  8  Q.  B.  358.  In 
Frlckett  V.  Badger,  1  C.  B.  (N.  S.)  29G,  the  plaintiff  had  done  all  he  was  retained  to 
do,  and  therefore  had  earned  his  commission.  So,  in  Green  \.  Reed,  3  I'ost.  &  Fin. 
226.  In  Simpsmi  v.  Lamb,  17  C.  B.  603,  A.  employed  B.,  a  clerical  agent,  to  offer  an 
advowson  for  sale,  upon  an  understanding  that,  in  the  event  of  a  sale  being  effected 
through  the  agency  of  B.,  the  latter  should  receive  a  commis.sion  of  5  per  cent,  upon  the 
amount  of  the  purchase-money.  A.  afterwards,  without  communicating  with  B.,  sold  the 
living  himself.  In  an  action  charging  a  xvrongful  revocation  of  the  mithorit/f,  it  was  held 
that,  in  the  absence  of  evidence  of  expense  or  liabilitv  iiicurred  by  B'.,  he  was  not 
entitled  to  recover  anything.  No  wrongful  act  is  imputable  to  the  defendants  here. 
[Byles,  J.  What  do  you  conceive  is  the  obligation  into  which  the  defendants  ha\-e 
entered  1]  Not  that  all  the  shares  should  be  allotted,  but  that  they  would  not  by  any 
voluntary  act  of  theirs  prevent  their  allotment. 

[740]  Erle,  C.  J.     The  plaintiff  in  this  action  claims  to  recover  the  sum  of  4001. 

due  to  him  under  a  contract  entered  into  with  him  by  the  defendants  by  resolution  of 

the  board  of  directors,  under  which  he  was  to  receive  1001.  down,  and  4001.  more  when 

the  whole  of  the  shares  in  the  proposed  companv  should  be  allotted.     It  is  conceded 

that  the  whole  of  the  shares  never  were  allotted,  so  that,  taking  the  contract  in  its 

html  terms,  the  4001.  never  became  payable.     But  Planche  v.   Colburn,  8  Bingh.  14, 

1  ivi.  iV  .-icott,  ol,  decides  that  a  party  who  has  come  under  such  a  liability  cannot 

prevent  its  attachnig  by  any  wilful  act  of  his  own.     And  I  am  of  opinion  that  the 

defendants  by  their  own  act  in  winding  up  this  company  did  prevent  the  rest  of  the 

Sri      !l^  allotted,  and  so  prevented  the  plaintiff  from  becoming  entitled  to  the 

S  .n,,f  1     "i  \  °^  ^''  '°''^'''"'^-     '^^'^  °"ly  question,  therefore,  Tvhich  remains  to 

considered  is  what  damages  the  plaintiff  is  entitled  to  recover.     Bv  the  universal 

lefpn£nt=    "tI.    f /"^'^'<^^1  t°  ■•ecover  what  he  has  lost  by  the  wrongful  act  of  the 

heoint.T  ''!^"*''f'''  '°"^^  discussion,  thought  it  prudent  to  wind  up 

oLa^sS,^  *''f  "f"^°'',°^  '^'  '''^'''  "P°"  th"e  acquisition  of  which  thl 

hlTe,ft  .T)  I!,"''  "'"'  '°  '''P"?f  '•'^P»diated  the  contract  which  had  been  made  by 

t  acted    'tit  in       T.r'^'  '°"^^  T'^  ""^^'■'^^  i*^  performance  by  a  probably  pro- 

q  el    Sdhn-    1     %T  '""''''"^  "P°"  '^'^  course,  the  probable  eon- 

the     he  Dlab    fl         mT  '^'"^  "°  P"'.^""  ^^^^^  '^^^^'^  ^•^"tu'-ed  to  buy  the  shares,  and 

then  the  plauitifl  would  have  got  nothing.     On  the  other  hand,  a  threat  of  proceed- 
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iiigs  possibly  might  have  induced  the  vendor  to  give  way,  and  in  that  event  the 
plaiutiti'  might  have  earned  the  4001.  He  has,  however,  by  the  acts  of  the  defendants, 
lost  his  chance  of  obtaining  the  4001.  Both  parties  appear  to  have  acted  with  perfect 
good  [741]  faith :  but,  at  the  same  time,  the  directors  knew  of  the  refusal  of  Mr.  Lascelles 
to  perform  the  contract  in  the  early  part  of  1S63,  but  went  on  trying  to  make  the 
best  bargain  they  could,  without  communicating  the  difficulty  to  the  plaintifl',  who 
only  learned  it  by  accident  in  the  month  of  May.  Under  all  the  circumstances,  there- 
fore, making  the  best  estimate  we  can,  we  think  the  plaintiff's  compensation  for  the 
breach  of  contract  should  be  assessed  at  2-501. 

WiLLES,  J.  I  am  of  the  same  opinion.  One  who  enters  into  a  contract  is  bound 
to  perform  his  engagement  in  substance.  This  is  illustrated  by  the  case  in  Bulstrode, 
where  the  defendant  contracted  to  deliver  to  the  plaintift'  a  horse,  but  poisoned  him 
before  delivery.  That  w;is  held  not  to  be  a  substantial  performance  of  the  contract, 
because  one  of  the  contracting  parties  had  done  an  act  which  prevented  the  other  from 
having  the  benefit  of  it.  I  apprehend  that  wherever  money  is  to  be  paid  by  one  man 
to  another  upon  a  given  event,  the  party  upon  whom  is  cast  the  obligation  to  pay  is 
liable  to  the  party  who  is  to  receive  the  money,  if  he  does  any  act  which  prevents  or 
makes  it  less  probable  that  he  should  receive  it.  This  is  a  clear  proposition  of  good 
sense  as  well  as  law.  .\pplying  it  to  this  case, — the  company  undertake  to  pay  the 
plaintiff  4001.  on  the  whole  number  of  the  shares  being  allotted, — nothing,  of  course, 
being  done  by  them  to  prevent  the  allotment.  The  directors  expected  that  the  whole 
numbei-  would  be  subscribed  for,  and  so  the  plaintift'  would  earn  the  stipulated  sum. 
The  plaintiff  also  must  have  contemplated  that  the  whole  would  be  disposed  of.  lu 
February,  1863,  intelligence  was  received  by  the  directors  that  Mr.  Lascelles,  the 
proprietor  of  the  estates  which  they  had  contracted  to  buy,  declined  to  fulfil  the 
engagement  his  agent  had  entered  [742]  into.  The  directors  should  then  at  once 
have  called  upon  the  plaintiff  and  arranged  with  him.  It  is  very  probable  that 
persons  who  otherwise  might  have  been  willing  to  take  shares  would  decline  to 
embark  in  a  company  which  could  only  start  with  litigation  with  an  unwilling  vendor: 
and  probably  the  plaintiff  would  then  have  estimated  his  chance  of  getting  the  4001. 
at  less  than  he  did  before.  The  directors,  being  unwilling  to  go  to  law,  preferred 
winding  up  the  company  and  returning  the  deposits, — thus  rendering  impossible  what 
before  was  possible,  viz."  that  the  whole  number  of  shares  might  have  been  subscribed 
and  the  4001.  earned  by  the  plaintiff.  The  result  is  that  the  plaintiff  is  entitled  to 
receive  the  4001.,  less  an  allowance  for  the  risk.  It  is  extremely  difKcult  to  say  what 
sum  should  represent  that  risk  :  but,  upon  the  whole,  I  am  disposed  to  agree  with  the 
rest  of  the  court  that  2501.  will  be  a  reasonable  compensation. 

Byles,  J.  I  am  of  the  same  opinion.  In  the  course  of  the  argument,  I  asked 
Mr.  Prentice  what  he  conceived  to  be  the  obligation  into  which  the  defendants  had 
entered.  The  answer  he  gave  me  was  that  it  was  not  that  all  the  shares  should  be 
allotted,  but  that  they  would  voluntarily  do  no  act  which  should  prevent  the  attain- 
ment of  that  result.  Now,  the  impossibility  of  all  the  shares  being  allotted  arose  from 
the  winding  up  of  the  concern  l)y  the  directors, — in  a  very  unusual  way,  certainly,  for 
they  returned  to  the  allottees  the  deposits  in  full,  with  8  per  cent,  interest.  All  that 
we  can  see  is  that  the  winding  up  was  the  act  of  the  defendants.  With  their  motives, 
we  have  nothing  to  do.  Be  their  reasons  good  or  bad,  the  plaintiff  is  entitled  to  a 
verdict.  They  have  broken  their  contract,  and  the  plaintilf  must  be  compensated  for 
it.  As  to  what  that  compensation  should  be,  I  will  only  say  that,  [743]  in  the 
uncertainty  in  which  we  find  ourselves,  all  we  can  say  is  that  the  damages  should  be 
moie  than  nominal  and  (perhaps)  less  than  the  4001.  Considering  all  the  circumstances, 
acting  as  a  jury,  we  think  we  do  right  in  saying  that  the  proper  measure  is  2501. 

Keating,  J.  I  am  of  the  same  opinion.  The  case  is  doubtless  a  peculiar  one. 
The  plaintiff  has  not  done  what  he  contracted  to  do.  That  is  conceded.  But  it  is 
said  that  it  was  by  the  act  of  the  defendants  that  he  was  prevented  from  doing  it. 
In  one  sense  it  certainly  was.  But  it  is  impossible  not  to  see  that  the  doing  that  act 
was  not  wrongful  or  voluntary  on  the  part  of  the  defendants,  but  the  result  of  the 
owner  of  the  property  refusing  to  ratify  the  contract  made  on  his  behalf  by  his  agent. 
But  for  that,  the  plaintilf  would  have  had  a  chance  of  earning  the  4001.  Under  the 
power  reserved  to  us  by  consent  of  the  parties,  we  think  the  justice  of  the  case  will 
be  met  by  awarding  the  plaintiff  2501., — each  party  paying  their  own  costs  of  the  rule. 
Rule  accordingly. 
C.  P.  XXII.— 10* 
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Cai-el  v.  Powell  and  Anuthek.     No^.  2ith,  1S64. 
re  r-  -M  T    I  P  P   168  •  11  L  T  421 ;  10  Jur.  N.  S.  159 ;  13  W.  E.  159.    Adopted, 
^'-  ^/;.«^-i«Sa!^,,  [iVoi]  1  K.  B.  581  ;  2  6'W  v.  i.sfe,  [1909]  1  K.  B.  884.] 
One  who  has  obtained  a  sentence  of  dissolution  of  mamage  in  the  Divorce  court  is 
not  i^vble  to  be  joined  iu  an  action  for  a  tort  committed  by  his  wife  during  the 
coverture. 

This  was  an  action  for  an  assault  and  false  iraprisoumeiit  p      ,-      p        „ 

The  declaration  stated  that  the  defendant  Caroline  >^ickel  sued  as  Caroline  Powe  1, 
•itand  dnrinc'  the  time  she  was  the  wife  of  the  defendant  Ellison  Powell,  unlawfully 
a-ivc  the  plaintiff  into  the  custody  of  a  policeman,  on  a  false  charge  of  felony,  &c.,  etc. 
'''    The  defendant  Caroline  Nickel  pleaded,— tirst,  not  guilty,— secondly,  a  justihcation. 

[744]  The  other  defendant  pleaded  that  at  the  time  of  the  commencement  of  the 
action  the  said  Caroline  Nickel  was  not  his  wife.  ,  .      ,     „  -..-,, 

The  plaintiff  new-assigned  that  the  trespasses  complained  of  were  committed  by 
the  said  Caroline  Nickel  whilst  she  was  the  wife  of  the  said  Ellison  Powell. 

To  this  the  defendant  Ellison  Powell  pleaded  that,  at  the  time  of  the  commence- 
ment of  the  action,  the  said  Caroline  Nickel  was  not  his  wife.     Issue  thereon. 

At  the  trial  before  Martin,  B.,  at  the  last  Summer  Assizes  at  Kingston,  the  female 
defendant  did  not  appear.  It  was  proved  on  the  part  of  the  defendant  Ellison  Powell 
that,  at  the  time  the  transaction  complained  of  took  place,  Caroline  Nickel  and  himself 
were  livin"  apart  by  mutual  consent,  and  that,  before  the  commencement  of  the  action, 
he  had  obfained  a  decree  for  dissolution  of  the  marriage  under  the  20  &  21  Vict.  c.  85. 

The  learned  judge  was  of  opinion  that  the  plea  was  an  answer  to  the  action  ;  and 
he  desired  the  jury  to  assess  the  damages  against  the  female  defendant,  reserving 
leave  to  the  plaintiff'  to  move  to  enter  the  verdict  against  the  other  defendant,  if  the 
court  should  be  of  a  contrary  opinion. 

Daly,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon  the  defendant 
Ellison  Powell  to  shew  cause  why  judgment  should  not  be  entered  against  him  for 
501.  lion  obstante  veredicto,  on  the  ground  that  the  husband's  liability  for  the  tortious 
act  of  the  wife  during  coverture  is  not  discharged  by  a  decree  dissolving  the  marriage 
on  the  ground  of  adultery.  He  referred  to  the  25th  and  26th  sections  of  the  20  tfe  21 
Vict.  c.  85  (a). 

[745]  Hawkins,  Q.  C,  and  Sir  G.  Honyman,  now  shewed  cause.  This  action  is 
not  maintainable  against  the  male  defendant.  In  all  cases  where  the  husband  is  sued 
with  his  wife  in  respect  of  contracts  made  by  her  or  torts  committed  by  her  before 
the  marriage,  he  is  merely  joined  for  conformity :  if  he  dies  before  judgment,  the 
right  of  action  survives  as  against  the  wife.  In  1  Chitty  on  Pleading,  edit.  1844, 
p.  104,  it  is  said  :  "  Actions  for  torts  committed  by  a  woman  before  her  marriage  must 

(a)  The  25th  section  enacts  that,  "in  every  case  of  a  judicial  separation,  the  wife 
shall  from  the  date  of  the  sentence  and  whilst  the  separation  shall  continue,  be  con- 
sidered as  a  feme  sole  with  respect  to  property  of  e\'ery  description  which  she  may 
ac(iuire,  or  which  may  come  to  or  devolve  upon  her :  and  such  property  may  be  dis- 
posed of  by  her  in  all  respects  as  a  feme  sole,  and  on  her  decease  the  same  shall,  in 
case  she  shall  die  intestate,  go  as  the  same  would  have  gone  if  her  husband  had  been 
then  dead  :  provided  that,  if  any  such  wife  should  again  cohabit  with  her  husband, 
all  such  property  as  she  may  be  entitled  to  when  such  cohabitation  shall  take  place 
shall  be  held  to  her  separate  use,  subject,  however,  to  any  agreement  in  writing  made 
between  herself  and  her  husband  whilst  separate." 

And  s.  26  enacts  that,  "in  every  case  of  judicial  separation,  the  wife  shall,  while 
so  separated,  be  considered  as  a  feme  sole  for  the  purposes  of  contract,  and  wrongs 
and  injuries,  and  suing  and  being  sued  in  any  civil  proceeding;  and  her  husbaiul  shall 
not  be  liable  in  respect  of  any  engagement  or  contract  she  may  have  entered  into,  or 
for  any  wrongful  act  or  omission  by  her,  or  for  any  costs  she  may  incur  as  plaintiff 
or  defendant :  provided  that,  where  upon  any  such  judicial  separation  alimony  has 
been  decreed  or  ordered  to  be  paid  to  the  wife,  and  the  same  shall  not  be  duly  paid 
by  the  husband,  he  shall  be  liable  for  necessaries  supplied  to  her  use :  provided  also, 
that  nothing  shall  prevent  the  wife  from  joining,  at  any  time  durin<^  such  separation, 
m  the  exercise  of  any  joint  power  given  to  herself  and  her  husband.'' 
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be  brought  agaiust  the  husbaud  and  wife  jointly  :  Bac.  Abr.  Baron  ami  Feme  (L.) ;  Co. 
Litt.  351  b. ;  Com.  Dig.  Baron  ami  Feme  (Y.).  For  [746]  torts  committed  by  the  wife 
durimj  coverture,  as  for  slander,  assaults,  &c.,  or  for  any  forfeiture  under  a  penal 
statute,  they  must  also  be  jointly  sued  :  1  Hawk.  P.  C.  3,  4  ;  Bac.  Abr.  Baron  and  Feme 
(L.).  A  person  may  sue  husband  and  wife  jointly  for  her  libel  or  slander,  although 
she  ma}-  have  committed  adultery,  and  they  live  separate,  but  have  not  been  divorced 
a  vinculo  matrimonii :  Hcud  v.  Bri.%oc,  5  C.  &  P.  484.  In  an  action  of  trespa.ss 
jtgainst  husband  and  wife  for  her  tort  before  coverture,  or  a  wrong  committed  by  her 
alone  during  the  coverture,  if  she  die  before  judgment,  the  suit  will  abate  ;  but,  if  the 
husband  die  or  become  bankrupt,  her  liability  will  continue  :  MiddJeion  v.  Croft,  Kep. 
temp.  Hardw.  39.5,  399."  The  husband  cannot  after  her  death  be  sued  for  a  tort 
committed  by  the  wife.  A  divorce  a  vinculo  matrimonii  is  for  this  purpose  the  same 
as  death.  The  relation  of  husband  and  wife  has  in  that  case  ceased  to  all  intents  and 
purposes.  The  25th  and  26th  sections  of  the  20  &  21  Vict.  c.  85  have  been  relied  on 
to  shew  that  protection  was  only  intended  to  be  given  to  the  husband  quoad  by-gone 
transactions  in  the  case  of  a  judicial  separation.  But  the  answer  to  that  is  obvious  : 
it  was  necessary  to  make  such  a  provision  in  the  case  of  a  judicial  separation,  because 
the  relation  of  husband  and  wife  still  subsists,  though  the  marital  obligations  are 
suspended  :  but  no  such  provision  could  be  needed  where  the  marriage  is  altogether 
dissolved.  In  Head  v.  BrUcoe,  5  C.  &  P.  484,  Tindal,  C.  J.,  says  :  "  There  is  no  doubt 
in  point  of  law  that  a  husband,  so  Ion;/  «■■>'  the  relation  of  hnstiand  and  wife  continues,  is 
answerable  to  a  third  person  for  what  is  done  by  the  wife.  And,  whether  their 
separation  be  permanent  or  temporary,  it  does  not  affect  the  question,  nuless  it  operates 
so  iqmi  the  marriage  as  to  make  the  civil  relation  cease ;  for,  by  the  law  of  England,  you 
cannot  bring  an  action  [747]  against  the  wife  without  joining  the  husband  :  and  a  man 
would  be  without  remedy  if  he  could  not  sue  the  husband."  Here,  the  plaintiff  is  not 
without  remedy.  There  is  no  impediment  in  the  way  of  his  suing  the  wife,  who  is 
to  all  intents  and  purposes  a  single  woman.  Head  v.  Briscoe  came  before  the  full  court 
(2  Law  J.,  X.  S.  C.  P.  101),  when  the  ruling  of  Tindal,  G.  J.,  was  sustained.  This 
probably  was  the  reason  why  the  provisions  contained  in  the  25th  and  26th  sections 
were  inserted  in  the  Divorce  Act. 

Daly  and  Houston,  in  support  of  the  rule.  The  husband  is  clearly  liable  for  the 
tortious  acts  of  his  wife  during  coverture  :  Bac.  Abr.  Baron  and  Feme{L.).  A  divorce 
a  vinculo,  or  a  sentence  of  dissolution  of  marriage,  exonerates  the  husband  from  the 
consequences  of  acts  done  by  the  wife  after  sentence,  but  not  before.  Death  of  the 
wife  dissolves  the  liability,  upon  the  principle  that  actio  personalis  moritur  cum 
persona.  The  death  of  the  wife  is  the  act  of  God.  Divorce  is  the  act  of  the  party. 
[Erie,  C.  J.  Marriage  does  not  give  a  cause  of  action  against  the  husband.  Whilst 
the  husband  lives  and  the  relation  continues,  he  must  be  joined  in  all  actions  for  his 
wife's  debts  and  trespasses.  If  the  husband  dies,  the  action  goes  on  against  the  wife. 
If  the  wife  dies,  the  action  abates, — because  the  husband  is  not  liable.]  Before  the 
sentence  of  dissolution  was  pronounced  heie,  the  plaintiff  had  a  vested  right  of 
action.  [Erie,  C.  J.  Against  the  wife,  not  against  the  husband.  The  separate 
existence  of  the  wife  is  wholly  ignored  during  coverture.  In  Marshall  v.  Button, 
8  T.  K.  545,  54S,  Lord  Kenjon  puts  the  state  of  widowhood  and  divorce  a  vinculo 
matrimonii  in  the  same  category.  Keating^  J.  It  is  difficult  to  see  any  reason 
why  the  husband  should  be  joined  for  conformity  after  the  dissolution  [748]  of  the 
marriage.]  \\  hen  the  case  of  Head  v.  Briscoe  was  decided,  there  were  no  means  of 
dissolving  a  marriage  but  by  an  act  of  parliament. 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  I  think  the 
husband  who  has  obtained  a  decree  of  dissolution  of  marriage  is  not  liable  to  be  sued 
for  a  wrong  committed  by  the  wife  whilst  the  coverture  existed.  L^pon  this  point 
the  law  seems  to  me  to  be  perfectly  clear.  During  coverture  the  wife  has  no  such 
existence  as  to  enable  her  to  be  a  suitor  in  her  own  right  in  any  court;  neither  can 
she  be  sued  alone.  For  any  wrong  committed  by  her  she  is  liable,  and  her  husband 
cannot  be  sued  without  her  ;  neither  can  she  be  sued  without  joining  her  husband. 
Seeing  that  all  her  personal  property  is  vested  in  the  husband,  it  would  be  idle  to  sue 
the  wife  alone :  the  action  would  be  fruitless.  Where  the  husband  is  joined  for  con- 
formity, if  he  dies,  the  action  goes  on  against  the  wife  :  but,  if  the  wife  dies,  the  action 
abates.  It  is  clear  to  demonstration,  therefore,  that  there  is  no  cause  of  action  against 
the  husband.     He  is  not  liable  for  the  wrong ;  but  he  is  joined  only  by  reason  of  the 
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„„ive..sal  n.le  that  the  ^^e  during  cov^turec^not^  ^l^^eift^fV;^::!: 
S:  onii  \trn°LttL,r;jot-ancl.^  eove.-ture.  She  is  admitted  to  her 
ScMame  and  station,  and  is  perfectly  capable  of  suing  and  being  sued,  as  if  she 
ncm  hTd  been  married:  consequently,  the  necessity  for  joining  the  husband  no 
ongr  exits  One  can  well  recognize  the  expediency  of  making  a  legislative  pro- 
Si  mi  fo?  the  case  of  a  decree  of  judicial  separation  ;  for,  there  notwiths  anding  the 
e  t en  e  the  relation  of  husband  and  wife  is  not  entirely  dissolved.  But  there  was 
no  need  of  [749]  legislation  in  the  case  of  a  sentence  which  dissolves  the  marriage 
uJiuU  Briscoe  5  C  &  P.  484,  is  a  distinct  decision  of  a  very  learned  judge  to  that 
effect  ■  Hv  a  divorce  a  vinculo,  or  a  sentence  of  dissolution,  the  husband  is  altogether 
exonerated  from  the  responsibilities  which  the  marriage  entailed  upon  him. 

Kevtixg  J  I  am  entirely  of  the  same  opinion.  The  moment  it  is  established 
that  the  sole  liability  of  the  husband  in  respect  of  wrongs  committed  by  the  wife  is 
to  be  joined  for  conformity  in  the  action  against  her,  it  follows  as  a  necessary  con- 
sequence that  the  dissolution  of  the  relation  of  husband  and  wife,  by  putting,  an  end 
to  the  state  of  things  which  caused  the  necessity  for  joining  him,  discharges  him  from 
that  liability. 

Rule  discharged. 

Homvoon  V.  Wood  and  Others.    Nov.  15th,  1864. 

[S.  C.  11  L.  T.  383 ;  13  W.  R.  94;  10  Jur.  N.  S.  1132.] 

A  claim  for  a  balance  due  as  the  result  of  cross-consignments  and  remittances  between 
a  merchant  here  and  a  merchant  (a  British  subject)  domiciled  and  carrying  on 
business  exclusively  at  the  Cape  of  Good  Hope,  is  "a  cause  of  action  which  arose 
within  the  jurisdiction  "  of  the  superior  courts  at  Westminster,  or  "in  respect  of 
the  breach  of  a  contract  made  within  the  jurisdiction,"  within  the  18th  section  of 
the  Common  Law  Procedure  Act,  1852. 

The  defendants,  who  were  merchants  carrying  on  business  at  Graham's  Town,  in 
the  colony  of  the  Cape  of  Good  Hope,  under  the  firm  of  George  Wood  &  Sons,  having 
no  establishment  and  no  property  in  this  country,  had  considerable  dealings  with  a 
firm  of  Frederick  Joly  &  Co.,  merchants  in  London,  down  to  the  month  of  February, 
1853,  when  Mr.  Joly  died.  On  the  23rd  of  that  month,  information  of  that  event 
was  communicated  to  Messrs.  Wood  &  Sons  by  the  [750]  now  plaintiff,  in  a  letter  of 
which  the  following  is  a  copy  : — 

"London,  23rd  February,  1853. 
"  Messrs.  G.  Wood  &  Sons,  Graham's  Town. 

"Gentlemen,— I  am  much  grieved  in  having  to  communicate  to  you  the  sad 
intelligence  of  the  decease  of  my  very  beloved  and  respected  friend  and  principal, 
Mr.  Frederick  Joly,  who  expired  on  the  Uth  instant.  With  this  gentleman  I  com- 
menced my  commercial  life  in  the  year  1820  :  and,  having  enjoyed  his  unlimited  con- 
fidence up  to  the  period  of  his  death,  and  having  also  had  the  principal  conduct  of  his 
business,  I  beg  to  solicit  a  continuance  of  the  same  confidence  on  my  own  behalf  as 
hitherto  experienced  by  him,  and  to  assure  you  that  no  exertion  of  mine  shall  be 
wanting  to  give  satisfaction  in  any  transaction  with  which  I  may  be  entrusted.  It 
is  my  intention  to  carry  on  the  business  as  heretofore  under  the  firm  of  Fi-ederick 
Joly  &  Co.  "  M.  HoRWOOD." 

On  the  12th  of  March,  1853,  the  following  letter  was  addressed  to  G.  Wood  &  Sons 
by  "  M.  Horwood  and  P.  Champion,  executoi's  of  the  late  Frederick  Joly  :  "— 

"In  consequence  of  the  lamented  death  of  our  mutual  friend  Mr.  Frederick  Joly, 
which  took  place  on  the  Uth  ultimo,  we  herewith  inclose  your  account  current 
balanced  up  to  that  date,  and  leaving  to  your  debit  a  balance  of  35101.  9s.  ;  and,  as 
we  are  desirous  to  hqmdate  his  estate  at  an  early  period,  we  shall  be  obliged  to  you  to 
remit  said  balance  to  our  account  to  Messrs.  Frederick  Joly  &  Co.,  whose  circular  is 
mclosed."  ■'  ' 

At  the  foot  of  the  above  was  the  following,  signed  by  the  plaintitt':— 
"Gentlemen,— If  you  so  approve,  please  order  us  to  pay  over  to  the  executors  of 
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the  late  Frederick  Joly  the  balance  of  your  account  as  above,  viz.  35101.  9s.,  to  your 
debit  in  account  with  us." 

[751]  On  the  26th  of  April,  Wood  &  Co.  wrote  assenting  to  this  proposal,  where- 
upon the  plaintiff,  "  for  self  and  P.  Champion,  executors,"  on  the  Uth  of  July,  addressed 
a  letter  to  them,  as  follows : — 

"  Centlemen, — We  are  in  receipt  of  your  favour  of  the  26th  of  April,  and  now  beg 
to  acknowledge  the  settlement  of  your  account  with  the  late  Frederick  Joly  by 
Messrs.  Frederick  Joly  &  Co.,  who  have  taken  over  the  balance  of  your  account  current 
to  Uth  February  last^  say  3-5101.  9s.,  to  your  debit,  and  will  have  passed  to  your  credit 
all  remittances  received  since." 

The  Messrs.  Wood  continued  their  dealings  with  the  plaintiff  under  the  new  firm 
down  to  June,  1864,  when  the  plaintiff,  claiming  a  balance  of  290S1.  10s.  as  being 
due  to  him  as  the  result  of  the  cross-consignments  and  remittances  between  them, 
on  the  23rd  of  that  month  issued  a  writ  of  summons  against  them  under  the  I  Sth 
section  of  the  Common  Law  Procedure  Act,  1852  {ay,  [752]  requiring  him  to  appear 
thereto  within  one  hundred  and  ten  days,  and  claiming  that  sum  with  5  per  cent. 
interest,  and  101.  10s.  for  costs,  within  one  hundred  and  ten  days  from  the  service 
thereof. 

Watkin  Williams  now  moved  for  a  rule  calling  upon  the  plaintiff  to  shew  cause 
why  the  writ  should  not  be  set  aside,  on  the  ground  that  the  above  facts  (which 
appeared  on  affidavit)  did  not  disclose  "  a  cause  of  action  which  arose  within  the  juris- 
diction" of  this  court,  or  "in  respect  of  the  breach  of  a  contract  made  within  the 
jurisdiction,"  within  the  statute.  He  submitted  that,  to  entitle  a  plaintiff  to  proceed 
under  this  section,  it  is  necessary  that  the  whole  of  the  cause  of  action  should  have 
arisen  within  the  jurisdiction  of  the  court ;  referi-ing  to  Sichel  v.  Borch,  2  Hurlst.  & 
Colt.  954.  There,  the  defendant,  a  merchant  residing  in  Norway,  and  not  being  a 
British  subject,  drew,  indorsed,  and  sent  in  a  letter  by  post  to  a  merchant  in  London 
a  bill  of  exchange  payable  in  London,  and  which  was  indorsed  to  the  plaintiff',  and 
dishonoured  :  and  it  was  held  (by  Pollock,  C.  B.,  and  Martin,  B.,  dubitante  Pigott,  B.) 
that  there  was  no  cause  of  action  which  arose  within  the  jurisdiction  of  the  superior 
courts,  nor  a  breach  of  a  contract  made  within  their  [753]  jurisdiction,  and  conse- 
quently that  the  plaintiff  could  not  proceed  against  the  defendant  under  the  19th 
section  of  the  Common  Law  Procedure  Act,  1852(a)-.     "The  first  question,"  said 

(a)i  Which  enacts  that,  "  in  case  any  defendant,  being  a  British  subject,  is  residing 
out  of  the  jurisdiction  of  the  superior  courts  of  common  law  at  Westminster,  in  any 
place  except  in  Scotland  or  Ireland,  it  shall  be  lawful  for  the  plaintiff  to  issue  a  writ 
of  summons  in  the  form  contained  in  Sched.  A.  No.  2,  which  writ  shall  bear  the 
indorsement  contained  in  the  said  form,  purporting  that  such  writ  is  for  service  out 
of  the  jurisdiction  of  the  said  superior  courts;  ancl  the  time  for  appearance  by  the 
defendant  to  such  writ  shall  be  regulated  by  the  distance  from  England  of  the  place 
where  the  defendant  is  residing,  and  it  shall  be  lawful  for  the  court  or  judge,  upon 
being  satisfied  by  affidavit  that  there  is  a  cause  of  adion  which  arose  within  fhe  juriulictim, 
or  in  respect  of  the  breach  of  a  contract  made  within  the  jurisdidim,  and  that  the  writ 
was  personally  served  upon  the  defendant,  or  that  it  came  to  his  knowledge,  and  either 
that  the  defendant  wilfully  neglects  to  appear  to  such  writ,  or  that  he  is  living  out  of 
the  jurisdiction  of  the  said  courts  in  order  to  defeat  and  delay  his  creditors,  to  direct 
from  time  to  time  that  the  plaintiff  shall  be  at  liberty  to  proceed  in  the  action  in  such 
manner  and  subject  to  such  conditions  as  to  such  court  or  judge  may  seem  fit,  having 
regard  to  the  time  allowed  for  the  defendant  to  appear  being  reasonable,  and  to  the 
other  circumstances  of  the  case  :  Provided  always  that  the  plaintiff'  shall  and  he  is 
hereby  required  to  prove  the  amount  of  the  delit  or  damages  claimed  by  him  in  such 
action,  either  before  a  jury  upon  a  writ  of  inquiry,  or  before  one  of  the  Masters  of  the 
said  superior  courts  in  the  manner  thereinafter  (s.  94)  provided,  according  to  the 
natui-e  of  the  case,  or  as  such  court  or  judge  shall  direct :  and  the  making  such  proof 
shall  be  a  condition  precedent  to  his  obtaining  judgment." 

(a)-  Which  enacts  that,  "in  any  action  against  a  person  residing  out  of  the  juris- 
diction of  the  said  courts,  and  not  being  a  British  subject,  the  like  proceedings  may 
be  taken  as  against  a  British  subject  resident  out  of  the  jurisdiction,  save  that,  in  lieu 
of  the  form  of  writ  of  summons  in  the  schedule  A  No.  2,  the  plaintiff  shall  issue  a  writ 
of  summons  according  to  the  form  contained  in  the  said  schedule  A.  No.  3,  and  shall 
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M-utin  B    " is,  Does  the  cause  of  action  arise  within  the  jurisdiction ?     The  ' cause  of 

a^^Uo    '  mekns  the  uMe  cause  of  action,  and  inc  udes  the  drawing  and  indorsement  of 

the  name  of  the  drawer  on  the  bill,  both  of  which  took  place  ,n  xNTonvay.     Therefore 

ho  whole  cause  of  action  did  not  arise  within  the  jurisdiction.     Then   was  there  a 

Ir  a  h  of  a  contract  made  within  the  jurisdiction  ?     The  contract  was  not  made  withni 

he    urisdiction,  but,  on  the  contrary,  in  Norway;  and,  having  been  made  there,  a 

Mca  h  of  it  her;  is  not  within  the  operation  of  this  act  of  pa,-liament.     There  ore  i 

eems  to  me  that  this  case  is  not  within  the  language  of  the  act,  and  it  is  cer  ainly  not 

within  its  spirit,  for  a  foreigner  can  owe  no  allegiance  to  the  law  of  England  who  did 

nothi.K'  more  than  enter  into  some  mercantile  transaction  in  respect  of  which  he  drew 

a  bill  liiroid  "     [Erie  C  J      There,  there  was  merely  a  request  to  pay  money  out  ot 

the  iurisdict'ion.     There   is  a  material  [754]  distinction  between  the  liability   of   a 

foreign  drawer  or  indorser  and  that  of  one  who  writes  from  abroad  to  a  merchant  in 

Loncfon,  "  Please  voii  pav  A.  B.  30001.  for  me."]     How  can  it  be  said  here  that  "the 

cause  of  action,"  that  is," the  wJwh  cause  of  action,  arose  in  this  country'?     Part  of  it 

clearly  arose  at  Graham's  Town.     The  receipt  of  the  letter  in  England    makes    no 

difl'erence.  . 

Per  Curiam.  We  think  there  was  a  cause  of  action  ni  this  case  which  arose 
within  our  jurisdiction,  and  a  breach  of  a  contract  made  within  the  jurisdiction,  and 
therefore  that  the  writ  was  properly  issued. 

Kule  refused. 

Elm-ood  and  Another  r.  Christy  and  Others.     No\'.  5th,  1864. 

[S.  C.  34  L.  J.  C.  P.  130  ;  11  L.  T.  342  ;  10  Jur.  N.  S.  1079  ;  13  W.  E.  54.] 

It  is  no  ground  of  objection  to  the  title  of  an  assignee  of  a  patent,  that  the  assignors, 
the  e-xeciitors  of  the  grantee,  had  omitted  to  register  the  probate  until  after  the 
date  of  the  assignment  ;  though  possibly  it  might  be  an  obstacle  to  the  maintenance 
of  an  action  bythe  assignee  for  an  infringement,  if  commenced  before  the  registra- 
tion of  the  probate. 

This  was  an  action  for  the  infringement  of  a  patent  for  an  improved  hat  or  helmet 
for  hot  climates. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London  after  the  last 
Trinity  Term,  when  a  verdict  was  found  for  the  plaintift's. 

Bovill,  Q.  C.  (with  whom  was  Murray),  moved  for  a  new  trial,  on  the  ground  of 
misdirection,  and  that  the  verdict  was  against  the  weight  of  evidence,  and  also  upon 
affidavits  setting  forth  evidence  of  user  in  India  long  anterior  to  the  date  of  the  patent, 
which  but  for  the  absence  of  certain  witnesses  the  defendants  would  have  been  able  to 
prove.  The  misdirection  complained  of  was  in  his  Lordship  ruling  that  the  patent  had 
been  [755]  well  assigned  to  the  plaintiffs.  It  appeared  that  the  plaintiffs  claimed 
under  an  assignment  made  to  them  by  the  executors  of  one  Henry  Elwood.  The 
testator  died  on  the  20th  of  November,  1862.  Probate  of  his  will  was  obtained  on  the 
3rd  of  December.  The  assignment  to  the  plaintiffs  was  made  on  the  5th  of  February, 
1863:  but  the  probate  was  not  registered  until  the  10th  of  April.  The  35th  section 
of  the  15  &  16  Vict.  c.  83,  enacts  that  "there  shall  be  kept  at  the  office  appointed  for 
filing  specifications  in  Chancery  under  this  act,  a  book  or  books  intituled  '  The  Register 
of  Proprietors,'  wherein  shall  be  entered,  in  such  manner  as  the  commissioners  shall 
direct,  the  assignment  of  any  letters-patent,  or  of  any  share  or  interest  therein,  any 
licence  under  letters-patent,  and  the  district  to  which  such  licence  relates,  with  the 
name  or  names  of  any  person  having  any  share  or  interest  in  such  letters-patent  or 
licence,  the  date  of  his  or  their  acquiring  such  letters-patent,  share,  and  interest,  and 
any  other  matter  m-  thing  relating  to  or  affecting  the  propietmship  in  such  letters-patent  w 

in  manner  aforesaid  serve  a  notice  of  such  last-mentioned  writ  upon  the  defendant 
therein  mentioned,  which  notice  shall  be  in  the  form  contained  in  the  said  schedule 
also  marked  No.  3;  and  such  .service  shall  be  of  the  same  force  and  effect  as  the 
service  of  the  writ  of  summons  in  any  action  against  a  British  subject  resident  abroad, 
and  by  leave  of  the  court  or  a  judge,  upon  their  or  his  being  satisfied  bv  affidavit  as 
atoresaid,  the  like  proceedings  may  be  had  and  taken  thereupon." 
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licence :  Provided  always  that,  until  such  entry  shall  have  heen  made,  the  grantee  or 
grantees  of  the  letters-patent  shall  be  deemed  and  taken  to  be  the  sole  and  exclusive 
proprietor  or  proprietors  of  such  letters-patent,  and  of  all  the  licences  and  privileges 
thereby  given  and  granted."  It  was  submitted  that,  under  these  circumstances,  as 
the  name  of  the  deceased  would  appear  upon  the  register  as  the  proprietor  of  the  patent 
at  the  date  of  the  assignment,  the  executors  had  not  clothed  themselves  with  a  perfect 
title  to  convey  it, — the  object  of  the  statute  being  that  no  person  shall  deal  in  any  way 
with  a  patent  until  everything  affecting  the  title  to  it  has  been  registered  ;  and  that, 
as  in  the  case  of  an  intestacy  of  the  grantee  of  the  patent,  the  grant  of  letters  of 
administration  must  be  registered  before  the  [756]  representative  can  deal  with  the 
patent,  and  in  the  case  of  bankruptcy  the  appointment  of  assignees  must  be  registered, 
so  in  this  case  there  could  be  no  valid  dealing  with  the  patent  by  the  executors  until 
they  had  registered  the  probate. 

Erle,  C.  J.  There  is  nothing  whatever  in  this  point.  If  the  plaintiff's  had  commenced 
their  action  before  they  had  completed  their  title  by  registering  the  prolwte,  the  case 
would  probably  have  been  different. 

The  rest  of  the  Court  concurring,  the  rule  was  granted  only  upon  the  ground  that 
the  verdict  was  against  the  weight  of  evidence,  and  upon  the  affidavits.  It  was,  how- 
ever, subsequently  discharged. 


Whiteley  r.  Kixc  and  Others.     Nov.  oth,  186-1. 

[S.  C.  11  L.  T.  U-2  :  10  Jur.  N.  S.  1079  ;  1.3  W.  \l.  83.] 

Where  a  will  and  codicil  (the  drafts  of  which  were  produced)  were  proved  to  ha\'e  been 
left  by  the  attorney  who  drew  them  with  the  testator  after  execution,  but  were  not 
forthcoming  after  his  death. — declarations  of  the  testator  to  various  members  of  his 
family  down  to  a  few  days  before  his  death,  expressive  of  his  satisfaction  at  having 
settled  his  affairs,  and  intimating  that  his  will  was  left  with  his  attorney,  were  held 
to  have  been  properly  admitted,  to  rebut  the  presumption  that  the  will  and  codicil 
had  been  destroyed  by  the  testator  animo  revocandi. 

This  was  an  action  of  ejectment  brought  by  the  plaintiff',  the  grandson  and  heir-at- 
law  of  one  John  AVhiteley,  to  recover  certain  lands  in  the  county  of  York,  which  were 
claimed  by  the  defendants  as  devisees  under  a  will  made  by  John  Whiteley  on  the  6th 
of  December  18.59,  and  a  codicil  dated  the  17th  of  December,  1861. 

The  will,  which  revoked  all  former  wills,  was  not  to  be  found  at  the  death  of  the 
testator  ;  but  a  draft  was  produced  by  one  Sutclift'e,  the  attorney  who  prepared  [757] 
it,  and  in  whose  custody  it  had  remained  down  to  December,  1861. 

The  cause  was  tried  before  Blackburn,  J.,  at  the  last  Summer  Assizes  at  Leeds.  It 
appeared  that,  at  that  time,  the  testator  was  desirous  of  making  some  alteration  in  his 
will,  and  wrote  to  Sutcliff'e  requesting  him  to  let  him  have  the  will,  and  giving  him 
instructions  for  a  codicil  thereto;  that  SutclifFe  accordingly  went  to  him  with  the  will 
and  codicil ;  that  the  testator  executed  the  codicil ;  that  Sutcliff'e  was  requested,  either 
by  the  testator  or  by  one  of  his  daughters  who  was  present,  to  leave  them  with  the 
testator ;  that  he  did  so ;  and  that  he  saw  no  more  of  them  :  nor  did  it  appear  that 
they  had  ever  been  seen  by  any  one  since.     The  testator  died  in  1863. 

In  order  to  rebut  the  presumption  arising  from  the  absence  of  the  will  and  codicil 
that  the  testator  had  destroyed  them,  evidence  was  oft'ered  on  the  pai't  of  the  defen- 
dants, of  i-epeat€d  declarations  made  by  the  testator  to  diff'erent  members  of  his  family, 
down  to  a  short  period  before  his  death,  expressing  his  satisfaction  at  having  settled 
his  aff"airs,  and  telling  one  person  that  he  had  named  him  one  of  his  executors,  and 
another  that  his  will  was  at  Sutclift'e's. 

This  evidence  was  objected  to  on  the  part  of  the  plaintitf,  but  admitted  by  the 
learned  judge  on  the  authority  of  Patten  v.  Poulton,  1  Swab.  &  Trist.  .55,  27  Law  J., 
Probate,  41,  where  it  was  held  by  Sir  C.  Cresswell  that  the  presumption  that  a  will 
left  in  the  keeping  of  the  testator,  if  it  cannot  be  found  at  his  death,  has  been  destroyed 
by  him  animo  revocandi,  is  a  presumption  of  fact  which  prevails  only  in  the  absence 
of  circumstances  to  rebut  it  ;  and  that  among  such  circumstances  are  declarations  by 
the  testator  of  goodwill  towards  the  persons  benefited  by  it,  adherence  to  the  will,  as 
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mule  and  the  contents  of  the  will  itself :  and  he  left  [758]  it  to  the  jury  to  say  whether 
or"  not  the  testator  had  destroyed  the  will  and  codicil  ammo  revocandi. 

The  jury  found  that  the  will  had  not  been  revoked,  and  accordingly  the  verdict 

was  entered  for  the  defendants.  ,  ^.    .  ^i      i     i       4--  c  ..i, 

Kemplav  now  moved  for  a  new  trial  on  the  ground  that  the  declarations  of  the 
testator  were  not  admissible.  In  Taylor  on  Evidence,  4th  edit.  164,  §  135,  it  is  said, 
_  "  If  a  will  traced  to  the  possession  of  the  testator,  and  last  seen  in  his  custody,  be 
not  forthcom'int'  on  his  death,  the  law  presumes  that  it  has  been  destroyed  by  himself ; 
and  this  presumption,  which  is  obviously  founded  on  good  sense,  must  prevail,  unless 
there  be  sutKcient  evidence  to  rebut  it,"— citing  IFelch  v.  Phillips,  1  Moore,  P.  C.  299, 
302  per  Parke,  B. ;  Dickinson  v.  Stidoljih,  11  C.  B.  (N.  S.)  341,  357;  Bmvn  v.  Broivn, 
8  Eilis  &  B.  ,S76  ;  In  re  Brown,  27  Law  J.,  Probate,  20,  1  Swab.  &  Trist.  32  ;  Cutlo  v. 
Gilbert,  9  Moore,  P.  C.  143,  per  Dr.  Lushington ;  Saunders  v.  Saunders,  6  Eccl.  &  Mar. 
Cas.  518;  Williams  v.  Jmes,  7  Eccl.  &  Mar.  Cas.  106;  Patten  v.  PouUon,  1  Swab.  & 
Tr.  55.  In  Broion  v.  Broton,  8  Ellis  &  B.  876,  A.  executed  a  will,  and  afterwards 
executed  a  second  will,  which  he  took  away  with  him.  On  his  death,  the  earlier  will 
was  found,  but  the  second  will  could  not  be  found.  The  solicitor  who  prepared  the 
second  will  gave  evidence  (from  recollection)  of  its  contents,  which  were  inconsistent 
with  the  first  will,  and  revoked  it  On  a  case  where  the  court  had  power  to  di'aw 
inferences  of  fact,  it  was  held  that  secondary  evidence  of  the  contents  of  the  last  will 
was  admissible,  and  that  the  evidence  given  sufficiently  shewed  that  it  had  revoked  the 
first  will  ;  and,  fuither,  that  the  facts  that  the  second  will  was  last  seen  in  the  custody 
of  the  deceased,  and  could  not  be  found,  raised  a  pre-[759]-suniption  that  he  had 
destroyed  it  animo  cancellandi,  and  cast  upon  those  seeking  to  establish  the  will  the 
onus  of  rebutting  that  presumption.  That  case  fully  bears  out  the  proposition  stated 
by  Mr.  Taylor.  [Keating,  J.  Brown  v.  Brown  is  criticised  by  Sir  James  Wilde  in 
Wharram  v.  Wharram,  33  Law  J.,  Probate,  75.]  The  criticism  of  that  learned  judge 
does  not  bear  upon  the  point  now  under  consideration.  That  the  missing  will  was 
intentionally  destroyed  is  a  presumption  of  fact  which  it  requires  strong  evidence  to 
rebut.  [Erie,  C.  J.  Surely  you  may  look  at  a  man's  words  to  see  what  his  intentions 
are.  The  question  here  vfas  whether  the  testator  had  the  intention  to  destroy  his  will 
and  codicil.  Down  to  the  last  moment  almost  of  his  life  he  is  found  declaring  his 
satisfaction  that  he  has  settled  his  affairs.]  Declarations  accompanying  an  act,  no  doubt, 
are  admissible  But  mere  loose  conversations  deposed  to  by  interested  persons  ought 
not  to  outweigh  the  presumption  arising  from  the  absence  of  the  document. 

Erle,  C.  J.  I  am  of  opinion  that  there  should  be  no  rule  in  this  case.  The  non- 
appearance of  the  will  and  codicil  raising  a  presumption  of  fact  that  the  testator 
intended  to  revoke  them,  evidence  tending  to  prove  the  contrary  intention  was 
admissible.  For  this  purpose  the  ordinary  channels  of  information  "may  be  resorted 
to.  The  declarations  of  the  testator  are  cogent  evidence  of  his  intentions.  In  this 
case  his  repeated  declarations  down  to  within  a  very  few  days  of  his  death,  were 
abundant  evidence  that  the  testator  did  not  intend  to  cancel  or  destroy  the  will.  He 
on  several  occasions  expressed  his  satisfaction  that  he  had  "  settled  his  affairs,"  and 
on  one  occasion  said  that  he  had  left  his  will  with  Mr.  Sutcliffe.  If  declarations  are 
evidence  of  intention,-as  the  cases  cited  .shew  [760]  they  are,— there  was  abundant 
evidence  to  satisfy  the  jury  here  that  the  testator  had  no  intention  to  cancel  or  revoke  the 
will  and  codicil,  and  consequently  the  verdict  was  properly  found  for  the  defendants. 

BYf.ES,  J.  I  am  of  the  same  opinion.  I  see  no  reason  why  the  declarations  of  the 
testator  should  not  be  admitted  as  part  of  his  conduct,  to  shew  his  intentions  as  to 
the  disposition  of  his  property. 

Ke.vting,  J.  I  am  of  the  same  opinion.  I  think  it  would  be  wrong  to  cast  a 
doubt  upon  a  well-established  rule  of  law  by  granting  a  rule 

Rule  refused. 

Moon  v.  Hall.    Nov.  4th,  1864. 
[S.  C.  IIL.  T.  275;  13  W.  R.  83.] 
After  the  issuing  of  a  writ,  the  attorney  gave  the  plaintiflf  the  following  memorandum, 
i^rket   iw%      T?°"  ^^'\  action  on  having  cash  provided  for  costs  out  of 
pocket,  such  costs  not  to  exceed  151.,  including  counsel'.s  fee;  not  any  witnesses' 
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expenses  : " — Held,  that  this  was  an  engagement  on  the  part  of  the  attorney  not  in 
any  event  to  charge  the  client  more  than  151. 

This  was  an  action  upon  an  attorney's  bill.  The  cause  was  tried  before  Williams,  J., 
at  the  sittings  in  London  after  last  Easter  Term.  The  plaintiff's  version  of  the  facts 
was  as  follows  : — A  person  named  Hicks  had  induced  the  defendant  to  give  credit  to 
one  Cooper,  who  gave  him  a  bill,  which  was  dishonoured.  Hicks  thereupon  went  to 
Moon,  and  instructed  him  to  issue  a  writ  against  Cooper  in  Hall's  name.  This  was 
done,  and  Cooper  obtained  leave  to  defend  the  action.  Hall's  wife,  having  learnt  that 
an  action  was  pending,  went  with  Hicks  to  Moon,  when  the  latter  told  her  that  he 
would  proceed  with  the  action,  and  trust  to  getting  his  costs  from  Cooper,  provided 
she  would  pay  him  the  [761]  costs  out  of  pocket,  which  would  be  about  151.  Ulti- 
mately Moon  gave  Mrs.  Hall  the  following  memorandum  : — 

"  Hall  V.  Cooper. 

"  I  undertake  to  carry  on  this  action,  on  having  the  cash  provided  for  costs  out  of 
pocket,  such  costs  not  to  exceed  151.,  including  counsel's  fee ;  not  any  witnesses' 
expenses.  "Francis  Moon." 

The  151.  were  paid  to  Moon,  and  the  action  against  Cooper  proceeded  to  judgment 
and  execution.  Cooper  proposed  a  composition  of  10s.  in  the  pound,  but  was  taken  in 
execution  at  the  suit  of  Hall.  Cooper  while  in  custody  oti'ored  terms  to  Hall,  which 
the  latter  declined  to  accept.  Hall  afterwards  called  at  Moon's  office,  where  he  left 
the  following  note  :  — 

"I  were  here  at  half-past  ten  until  eleven.  My  terms  is,  to  return  me  the  151. 
paid  to  you,  and  the  10s.  in  the  pound  on  the  amount  of  the  bill,  and  Cooper  to  pay 
your  costs.  "  J.  Hall. 

"F.  Moon,  Esq." 

In  the  meantime  Moon  had  sent  in  his  bill  of  costs  to  Hall,  amounting  to  Gil. 
10s.  2d.,  after  giving  credit  for  the  151.  On  the  -tth  of  January,  1864,  Hall  wrote  to 
Moon,  as  follows  : — 

"  Sir, — I  have  received  a  notice  from  the  Bankruptcy  court  respecting  Cooper.  As 
I  have  not  the  means  of  paying  any  further  costs  in  the  matter,  please  take  no  more 
steps  on  my  account.  "  J.  Hall. 

"  F.  Moon,  Esq." 

Mr.  Moon's  account  of  the  interview  with  Mrs.  Hall  was  that.  Hall  being  a  stranger 
to  him,  and  knowing  Cooper  to  be  in  bad  circumstances,  he  declined  to  carry  on  the 
action  unless  supplied  with  monej'  for  expenses  out  of  pocket,  and  that  the  151.  were 
paid  on  that  account. 

[762]  On  the  part  of  the  defendant,  it  was  submitted  that,  the  151.  once  paid, 
all  liability  on  the  part  of  Hall  to  Moon  in  respect  of  the  costs  of  the  action  was  to 
cease ;  and  that,  at  all  events,  the  document  was  so  ambiguous  that  evidence  was 
admissible  to  explain  it. 

The  learned  judge  left  it  to  the  jury  to  say  whether  they  believed  Mrs.  Hall's 
version  of  what  passed  at  the  interview  with  Mr.  Moon,  or  that  given  by  that  gentle- 
man. The  jury  were  of  opinion  that  the  evidence  of  Mrs.  Hall  disclosed  the  real 
agreement :  and  the  learned  judge,  thinking  that  was  the  fair  result  of  the  document 
and  of  the  evidence,  directed  a  verdict  to  be  entered  for  the  defendant, — leave  being 
reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  him  for  the  full  amount,  or  for 
such  sum  as  the  Master  on  taxation  should  find  due. 

Digby  Seymour,  Q.  C,  in  Trinity  Term  last,  accordingly  obtained  a  rule  nisi,  on 
the  grounds, — first,  that  the  plaintiff's  undertaking  did  not  limit  his  right  to  recover 
his  costs  to  the  amount  mentioned  in  that  undertaking, — secondly,  that  the  construction 
was  for  the  court,  but,  if  it  was  matter  for  the  jury,  the  evidence  supported  the 
construction  put  upon  the  undertaking  and  documents  by  the  plaintiff, — thirdly,  that 
the  undertaking  did  not  apply  to  the  costs  incurred  before  the  date  of  the  undertaking 
or  subsequently  to  the  verdict. 
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H-iriliixre  Giffard  and  Besley  now  shewed  cause.  The  fair  construction  of  the 
document  signed  by  Moon  supports  the  view  taken  by  the  jury  and  corroborates 
Mrs  Hall's  evidence.  Carrying  on  a  cause  for  "costs  out  of  pocket,  :s  a  well-known 
thin'"  A.nd  that  was  the  obvious  meaning  of  the  plaintiff's  undertaking,  limiting  it  to 
ir,]  ■"  Takinu-  that  document  and  the  [763]  contemporaneous  conversation  together, 
all  that  thc"plaintiff  stipulated  for  was,  the  liability  of  Cooper  plus  the  151.  The 
sul)se(|ucnt  documents,  if  they  can  be  lookedat  for  the  purpose  of  explaining  the  fii-st, 
are  not  at  all  inconsistent  with  that  view  of  it. 

Digby  Seymour,  Q  C,  and  Joyce,  in  support  of  the  rule,  borne  expenses  had 
been  nie'urred  by  Moon  prior  to  this  undertaking  being  given  :  and,  knowing  the 
circumstances  of 'the  parties,  he  might  well  decline  to  go  on  without  being  furnished 
with  a  sufhcient  sum  to  cover  necessary  disbursements.  The  document  in  question 
amounts  to  no  more  than  an  engagement  on  his  part  that  he  will  carry  on  the  action 
without  rei|uiring  a  larger  advance  than  151.:  he  does  not  undertake  that  he  will 
charge  nothing  for  bis  labour. 

Kklk,  C.  J.  I  think  the  fair  meaning  of  the  document  signed  by  the  plaintiff  is, 
that  Hall  was  not  to  be  liable  beyond  the  151.  agreed  to  be  paid.  It  fixes  that  as  the 
maximum,  and  also  that  Moon  shall  carry  on  the  action  on  being  paid  by  Hall  his 
costs  out  of  pocket.  That  seems  to  me  to  be  a  reasonable  contract  for  Hall  to  have 
entered  into  ;  and  it  also  seems  to  be  very  reasonable  that  Moon  should  consent  to  it, 
if  he  had  any  hope  of  making  Cooper  pay.  It  is  by  no  means  an  uncommon  bargain 
for  an  attorney  to  make.  The  surrounding  circumstances  at  the  time  appear  to  me  to 
confirm  that  view  ;  and  the  jury  found  that  the  statement  Mrs.  Hall  made  as  to  what 
passed  between  her  and  Moon  was  true.  The  writ  seems  to  have  been  issued  against 
Cooper  at  the  request  of  Hicks.  There  was  no  ratification  of  that  as  having  been 
done  for  Hall  until  the  interview  with  Mrs.  Hall.  It  clearly  was  not  intended  to 
leave  an  outstanding  claim  for  that  writ.  The  subsequent  events  are  not  admissible 
as  direct  evi-[764]-dence  to  guide  the  construction  of  the  defendant's  undertaking, 
though  they  might  be  admissible  to  shew  which  party  was  the  more  entitled  to  credit : 
and  I  think  they  all  tend  to  confirm  Mrs.  Hall,  and  to  shew  that,  on  payment  of  the 
151.,  Hall  was  to  be  exonerated  from  any  further  claim  on  the  part  of  Moon. 

Byi.es,  J.  I  am  of  the  same  opinion.  The  proper  mode  of  construing  this  under- 
taking is  to  ascribe  to  it  the  meaning  which  Moon  understood  that  the  other  party 
would  understand  it  to  mean.  Now,  what  could  Moon  imagine  that  Mrs.  Hall  would 
understand  by  this  document  1  It  is  said  that  the  undertaking  does  not  cover  the 
costs  which  had  already  been  incurred,  or  extend  to  costs  incurred  after  the  verdict 
was  obtained.  But  the  expression  "carry  on  this  action"  was  necessarily  used.  The 
action  had  been  brought.  It  means  carry  it  on  from  the  beginning  to  the  end.  Lord 
Coke  says  that  the  attorney's  authority  continues  down  to  execudon,  if  it  be  issued 
withm  a  year.  I  cannot  conceive  that  the  jury  could  possiblv  have  come  to  any  other 
conclusion.  The  defendant's  letter  of  the  4th  of  January  at 'first  occasioned  me  some 
difficulty.  But  the  "  further  costs"  there  evidently  means  costs  of  proceedings  in  the 
bankruptcy  court. 

.^l!^,"'"'^''^''  '^-  ^  ^^  entirely  of  the  same  opinion.  The  construction  put  upon  the 
plaintift  s  undertaking  by  my  Lord  and  my  Brother  Byles  is  evidently  the  correct  one. 
And,  even  if  its  terms  were  open  to  the  criticism'  of  the  plaintifl"'s  counsel,  it  is 
impos.sible  to  suppose  for  a  moment  that  the  defendant  could  have  understood  it  in 
any  other  sense  than  that  he  was  to  be  exonerated  from  all  costs  of  the  action  for  the 
151.  paid.     I  think  it  was  a  perfectly  just  verdict. 

Knle  discharijed. 


[765]    TiiK  Generat,  Discount  Company  (Limited)  v.  Stokes.     Nov.  25th,  1864. 
[S.  C.  34  L.  J.  C.  P.  18  ;  11  L.  T.  31.3  ;  10  Jur.  N.  S.  1080  ;   13  W.  li  84.] 

^tv''lT^'VT'^  certificate  are  no  bar  to  an  action  for  a  call  in  respect  of  shares  held 
cLn^nif  f  f  f  ?o-'i  J°"'*-'*°'^''  company  registered  under  the  Joint  Stock 
^esZt  n  T  1  ^^'f  ""^  ^'^■"'  ™'^^'^  ^^'''-  '^^  acljudication,-the  liability  in 
.espect  of  such  call  not  being  a  liability  at  the  time  of  the  filing  o    the  petition '"to 
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pay  money  on  ;i  contingenn',"  within   the   178th  section   of  the   Banlvcupt  Law 
Consolidation  Act,  1S49." 

This  was  an  action  for  calls  hy  a  joint-stock  company.  The  defendant  pleaded 
that,  before  the  commencement  of  the  action,  he  became  a  bankrupt  within  the  mean- 
ing of  the  statutes  in  force  concerning  bankrupts,  and  that  the  causes  of  action  in 
the  declaration  mentioned  accrued  before  the  defendant  so  became  bankrupt.  Issue 
thereon. 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  in  London  after  last  Trinity 
Term.  It  appeared  that  the  defendant  was  the  holder  of  twenty  shares  of  101.  each, 
upon  which  21.  10s.  per  share  had  been  paid,  in  the  General  Discount  Company, — a 
corapanv  incorporated  in  September,  1857,  under  the  Joint  Stock  Companies  Acts  of 
1856  and  1857  (19  &  20  Vict.  c.  47,  and  20  &  21  Vict.  c.  14);  that,  on  the  3rd  of 
Novemlier,  1860,  the  defendant  w.is  adjudged  a  bankrupt,  and  obtained  his  certificate 
on  the  4th  of  February,  1862  ;  that,  on  the  14th  of  May,  1861  an  order  was  made  for 
winding  up  the  company  ;  and  that,  on  the  4th  July,  1861,  a  call  was  made  by  the 
official  liquidator,  the  defendant's  proportion  whereof  (1101.)  had  not  been  paid. 

On  the  part  of  the  defendant,  it  was  submitted  that  the  claim  was  one  from  which 
he  was  discharged  by  his  certificate,  by  force  of  the  178th  section  of  the  Bankrupt 
Law  Consolidation  Act,  1849,  which  enacted  that,  "if  any  trader  who  shall  become 
bankrupt  after  the  commencement  of  this  act  shall  have  contracted  before  the  filing 
of  a  petition  for  adjudication  of  bankruptcy,  a  liability  to  pay  money  upon  a  con- 
tingency which  shall  not  have  happened,  and  the  demand  in  respect  thereof  shall  not 
have  been  ascertained  before  the  filing  of  such  petition,  [766]  in  every  such  case,  if 
such  liability  be  not  proveable  under  any  other  provision  of  this  act,  the  person  with 
whom  such  liability  has  been  contracted  shall  be  admitted  to  claim  for  such  sum  as 
the  court  shall  think  fit;  and,  after  the  contingency  shall  have  happened,  and  the 
demand  in  respect  of  such  liability  shall  have  been  ascertained,  he  shall  be  admitted 
to  prove  such  demand,  and  receive  dividends  with  the  other  creditoi's,  and,  so  far  as 
practicable,  as  if  the  contingencj'  had  happened  and  the  demand  had  been  ascertained 
before  the  filing  of  such  petition,  but  not  disturbing  former  dividends  ;  provided  such 
person  had  not,  at  the  time  such  liability  was  contracted,  notice  of  any  act  of  bank- 
ruptcy by  such  bankrupt  committed." 

The  learned  judge  directed  a  verdict  to  be  entered  foi-  the  plaintiffs  for  the  amount 
claimed,  reserving  leave  to  the  defendant  to  move  to  enter  a  verdict  for  him  if  the 
court  should  be  of  opinion  that  his  bankruptcy  and  certificate  were  a  bar  to  the  action. 

Aichibald,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  accordingly.  He 
submitted  that  the  effect  of  the  order  of  discharge,  under  the  161st  section  of  the 
Bankruptcy  Act,  1861  (24  &  25  Vict.  c.  134),  was,  to  discharge  the  bankrupt  "from 
all  debts,  claims,  or  demands  proveable  under  his  bankruptcy  ;"  and  that  the  flemand 
in  question  was  proveable  under  the  178th  section  of  the  [2  Si  13  Vict.  c.  106,  as  a 
debt  payable  upon  a  contingency :  and  he  referred  to  Adkins  v.  Farrington,  5  Hurlst. 
&  N.  586.  There,  in  May,  1857,  the  plaintiff  and  defendant,  jointly  with  and  as 
sureties  for  one  Vigrass,  made  their  promissory  note  (joint  and  several)  in  favour  of 
one  Haywood,  for  timber  supplied  by  Haywood  to  Vigrass.  The  note  was  payable 
on  the  1st  of  January,  1858.  In  November,  1857,  Vigrass  executed  an  assignment 
for  the  benefit  of  his  [767]  creditors,  under  which  the  plaintiff  ultimately  received  a 
dividend.  In  December  1857,  the  defendant  became  bankrupt,  and  obtained  his 
certificate.  In  January,  1858,  the  plaintift"  paid  the  note,  and  afterwards  commenced 
an  action  against  the  defendant,  his  co-surety,  to  recover  contribution  :  and  it  was 
held  that,  inasmuch  as  the  payment  by  the  plaintiff"  was  within  six  months  from  the 
time  of  the  filing  of  the  petition  by  the  defendant,  the  plaintiff  had  a  right  not  merely 
to  clniin.  but  to  prove  against  the  estate  of  the  defendant,  in  respect  of  his  liability  to 
contribution,  as  "a  liability  to  pay  money  on  a  contingency,"  within  the  178th  section 
of  the  Bankrupt  Law  Consolidation  Act,  1849,  and  consequently  that  the  bankruptcy 
and  certificate  of  the  defendant  were  an  answer  to  the  action. 

Kemp  now  shewed  cause.  The  claim  in  question  was  neither  a  contingent  debt 
within  the  177th  section,  nor  a  contingent  liability  within  the  178th  section  of  the 
12  &  13  Vict.  c.  106.  In  The  South  Staffonhhire  Railway  Company  v.  Burndik,  5  Exch. 
129,  calls  upon  shares  in  a  railway  company  were  held  not  to  be  proveable  under  the 
51st  or  56th  sections  of  the  6  G.  4,  c.  16.     "If,"  said  Parke,  B.,  "the  defendant  con- 
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tracted  with  the  company  to  take  twentv  shares  upon  each  of  which  the  capital  to  be 
contributed  was  201.,  he 'may  be  said  to  have  agreed  with  them  to  pay  201.  per  share 
by  such  instalments  as  according  to  the  statute  they  were  entitled  to  require.  If  he 
purcha<!cd  the  shares  from  another,  he  may  be  considered  as  having  taken  upon  himself 
the  contract  of  the  vendor  to  the  like  effect.  But,  under  this  section  (the  .51st),  which 
is  taken  from  the  7  G.  1,  c.  31,  s.  1,  a  debt  under  such  a  contract  could  not  be  proved. 
It  was  uncertain  how  much  of  the  201.  per  share  the  exigencies  of  the  company  would 
call  for ;  nor  could  it  be  told  what  the  time  [768]  of  payment  w-ould  be,  and  conse- 
quently'what  the  amount  to  be  rebated.  Is  this,  then,  a  debt  payable  on  a  conHnr/enci/ 
under"  the  .5(Jth  section?  The  contract  on  which  the  shareholder's  obligation  is 
founded,  is  not  to  pay  a  certain  fixed  sum  upon  a  future  contingency,  but  such 
sum  or  sums  as  may  be  required  from  himself  and  all  the  other  shareholders  from 
time  to  time,  not  exceeding  a  certain  sum,  and  regulated  by  the  wants  of  the  com- 
pany. At  the  time  of  the  bankruptcy,  it  was  uncertain  what  the  sum  would  be 
which  the  defendant  would  be  called  on  to  pay,  and  no  certain  debt  was  then 
contracted.  But,  in  order  to  bring  a  case  within  the  56th  section,  the  bankrupt 
must  have  conti'acted  a  certain  deld  before  the  bankruptcj^  payable  after  it  on  a 
contingency.  In  Hopkins  v.  Thomas,  7  C.  B.  (N.  S.)  117,  it  was  held  that  bankruptcy 
during  the  currency  of  a  quarter  (and  subsequent  certificate)  is  no  bar  to  an  action  by 
a  school-master  for  board  and  tuiton  of  the  defendant's  son  under  a  quarterly'  contract, 
— the  demand  not  being  a  deht  "not  payable  at  the  time  of  the  bankruptcy,"  within 
.s.  172  of  the  12  &  1.3  Vict.  c.  106,  or  "a  liability  to  pay  money  upon  a  contingency," 
within  s.  178.  "There  was  no  debt,"  said  Erie,  C.  J.,  "paj'able  in  future,  or  on  a 
contingency,  at  the  time  of  the  defendant's  bankruptcy  :  and  we  are  of  opinion  that 
there  was  no  liability  within  the  meaning  of  the  178th  section,  though  there  was  a 
contract  to  pay  if  the  contract  was  continued  until  that  day."  [Byles,  J.  What  sort 
of  cases  do  you  suggest  come  within  the  178th  section  ?]  Contracts  of  guarantie  and 
the  like.     The  contingency  must  be  one  that  can  be  reduced  to  a  certainty. 

Archibald,  in  support  of  his  rule.  The  case,  it  is  submitted,  falls  within  the 
language  of  the  178th  section  of  the  12  &  1.3  Vict.  c.  106.  The  subsequent  legis-[769]- 
lation  on  this  subject,  contained  in  the  15.3rd  (a)  and  154th  (J)  sections  of  the  24  &  25 
Met.  c.  13-1,  shews  that  this  section  ought  to  receive  the  most  liberal  construction. 
These  clauses  were  introduced  in  order  to  get  rid  of  the  difficulty  raised  by  the  cases 
of  IVarhmj  v.  Txicker,  5  Ellis  &  !?.  3S4,  in  error,  Ellis,  E.  &  B.  914,  and  Young  v. 
IVinler,  16  C.  B.  401.  This  is  a  limited  company  registered  under  the  Joint-Stock 
Companies  Acts,  1856  and  1857.  There  is  no  evidence  as  to  what  the  company's 
articles  were ;  therefore  it  must  be  taken  that  they  were  according  to  the  form  given 
m  the  9th  section  of  the  1 9  &  20  Vict.  c.  47,  Table  B.  Under  these,  retaining  the  shares 
IS  contracting  a  liability  to  contribute  to  the  assets  of  the  company  to  the  extent  of 
the  nominal  value  of  the  shares ;  and  by  s.  22  of  that  act,  the  amount  of  calls  for  the 
time  being  unpaid  on  any  share  is  to  be  deemed  to  be  a  debt  due  from  the  holder  of 
such  share  to  the  company.  The  75th  section  of  the  25  &  26  Vict.  c.  89,  brings  calls 
within  the  1  /  ah  section  of  the  12  &  13  Vict.  c.  106.  It  enacts  that  "the  liability  of 
any  person  to  contribute  to  the  assets  of  a  company  under  this  act,  in  the  event  of 
the  same  being  wound  up,  shall  be  deemed  to  create  a  debt  (in  England  and  Ireland 
ot  tbc  nature  of  a  specialty)  accruing  due  from  such  person  at  the  time  when  his 
liability  commenced,  but  payable  at  the  time  or  respective  times  when  calls  are  made 
!!.!=«  'T'^^K  ""^"t'o'^ed  for  enforcing  such  liability;  and  it  shall  be  lawful,  in  the 
vnlL  ,f  .^  bankruptcy  of  any  contributory,  to  prove  against  his  estate  the  estimated 

St  L  .1  f^'  r^V„"-,*'T'  '^"'^'  ''^^  ^^^'1  ^'  «*"«  '-already  made."     [Byles,  J.     That 

Law  f  '^°'\'"'\^V-[m-v^y  to  this  case.]      In  Ex  parte  Barwis,  In  re  Strahan,  25 

^tov'Zl^:^;::^'^^^^^'^  '^^r"^^"*  -^^  '"^^'''^  ^"to  by  a  principal 

three  in 
bpfnrp    ti,o    „„       r'-  "1  T 'i^--'"cu  Liay  s.    j.ue  nrsii  instalment  was  duly  paid,  but, 

Stortnlir.tr''''"™*-^^           P^y^l^l'''  ^he  surety  became  bankrupt.      The 
cieaitorapphed  to  the  commissioner  to  bp  prlm,»pri  ^^  ..i.,;™  „„.„■„„.  .i„  i,Li „..„ 


u  w  I     \  '"'!'■     t  ^^^  P""'''P^'  ^^'°"ld  P'-^y  a  sum  of  money  by' three  instal- 

rP      ,P   1p     1  '•  °".  *^"''  'f '''^'=''  ^^-y^-    Tbe  first  instalment  was  duly  paid,  but, 

tor  all  phT  m'"^  ^  "™*  ■''''''''"*^  P^^y^l^l'''  ^he  surety  became  bankrupt.      The 

c  Ute  in  r^P^nPpVof  \r°"''"''''°"/'"  ^°  ^^  ^^^"^'t^^^'  *°  '^l''^™  against  the  bankrupt's 

(6)  Whict  nrolirlf'?'"'^'  '"  ""'P'"*  ^^  Unliquidated  damages  proveable. 
ante  p.  731      ^  P''"^'""'^  °"  policies  of  insurance:  see  Saurdersy.  Best, 
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allowed.     The  Lords  Justices,  on  appeal,  affirmed  the  decisiou  of  the  commissioner, 
holding  that  the  claim  was  properly  admitted  to  upon  a  contingent  liability  under 
the  178th  section  of  the  12  &  1.3  Vict.  c.  106.     The  contingency  there  was,  that  the 
p-incipa}  might  not  pay :  the  claim  was  under  the  bankruptcy  of  the  surety.     Lord 
Justice  Turner,  in  giving  judgment,  says :  "  Up  to  the  time  of  the  passing  of  the  Con- 
solidation .^ct,  the  law  had  made  no  pro\ision  for  a  proof  in  respect  of  contingent 
liabilities,  and  the  IVSth  section  was  introduced  into  the  act  for  the  purpose  of  enabling 
claims  founded  on  such  liabilities  to  be  worked  out.      That  shews  that  it  was  the 
intention  of  the  legislature  to  exonerate  bankrupts,  as  far  as  practicable,  from  such 
liabilities ;   and    it  is  the  duty  of    the    court  to  endeavour  to  carry  into  effect  the 
intention  of  the  legislature.     This  claim  was  clearly  a  liability  depending  on  a  con- 
tingency, that  is  to  say,  the  contingency  whether  the  persons  primarily  liable  would  pay. 
It  has  been  urged,  however,  that  it  was  not  a  contingent  liability  to  pay  a  sum  of  money, 
but  the  covenant  was  one  under  which  the  bankrupts  could  have  been  obliged  to  pay 
if  the  other  parties  did  not,  and  therefore  this  was  in  substance  a  covenant  to  pay  a 
sum  of  mone\'  if  certain  other  persons  did  not.      Then  it  was  said  that  the  amount 
[771]  was  uncertain,  as  the  persons  primarily  liable  might  make  some  payments,  so 
that  it  was  uncertain  what  the  deficiency  would  be.     There  was  some  truth  in  that 
observation :  but  here  there  was  a  measure  of  the  liability.     It  could  not  exceed  a 
certain  sum ;  and  the  legislature  seem  to  have  intended  to  provide  for  such  a  case,  by 
giving  the  commissioner  a  discretion  as  to  the  amount  for  which  the  claim  should  be 
entered."     He  goes  on  to  say  that,  as  to  the  cases  of  Young  v.  Jl'inkr  and  Warburg 
v.  Tucker,  he  did  not  see  how  they  could  be  reconciled ;  and  that,  if  it  were  necessary 
to  decide  between  them,  he  should  prefer  following  Young  v.   Winter.     In  Bowl  v. 
Rolim,  4  C.  B.  (X.  S.)  7-19,  this  court  held  that  a  liability  as  surety  on  a  guarantie 
for  the  debt  of  another,  which  liability  the  party  had  the  option  of  putting  an  end 
to  by  notice,  was  a  contingent  liability  within  the  178th  section.     The  decision  was 
overruled  in  the  Exchequer  Chamber  (.5  C.  B.,  X.  S.  597),  on  the  ground  that  there 
the  liability  was  contracted  after  the  bankruptcy.     [Erie,  C.  J.     The  ground  of  the 
decision  here  was  that,  having  fciken  the  benefit  by  obtaining  the  goods  for  the  principal 
debtor,  the  surety  must  take  the  liability.]     Furker  v.  Ince,  4  Hurlst.  &  X.  .53,  is 
clearly  distinguishable  (a).    The  contingencies  there,  as  is  said  by  [772]  Martin,  B.,  are 
of  a  nature  which  could  not  possibly  be  susceptible  of  valuation.     "  The  liability  to 
pay  money  within  that  section,"  says  that  learned  judge,  "  is  where  a  single  sum  of 
money  is  payable  on  a  contingency,  and  in  such  case  the  court  is  to  say  for  what  sum 
the  claim  is  to  be  made.     The  object  is,  to  enable  the  creditor  to  be  paid,  in  the 
event  of  the  money  becoming  payable.     Here  there  is  no  contingency  of  that  kind." 
The  only  contingency  here  is,  the  making  of  a  call.     [Erie,  C.  J.     The  case  is  equally 
within  Baron  Martin's  principle.      There  may  be  ten  calls.]     There  were  as  many 
contingencies  in  Jdkius  v.  Farrington  as  here.     The  whole  course  of  the  legislation 
has  been  to  free  the  bankrupt  from  all  debts  and  liabilities  down  to  the  time  of  the 
petition.     [Keating,  J.     Do  you  find  any  case  where  the  liability  has  been  held  to  be 
within  the  I78th  section,  in  which  anything  more  than  the  time  of  payment  was  con- 

(a)  By  deed  of  separation  between  the  defendant  and  his  wife,  the  defendant 
covenanted  with  the  plaintiff  that  he  would  every  year  during  the  joint  lives  of  him- 
self and  his  wife  pay  to  the  plaintiff",  as  a  trustee  for  her,  to  her  sepaiate  use,  such 
sum  as,  together  with  the  dividends  or  interest  or  other  income  to  arise  from  9481.  6s.  4d. 
Bank  3  per  cent.  Annuities,  or  from  other  funds  settled  or  which  might  be  settled  to 
her  separate  use  and  which  might  be  received  by  her,  would  make  one  clear  annuity 
or  yearly  sum  of  2001.,  such  annuity  to  commence  from  the  11th  of  January,  18.34, 
and  to  be  paid  by  four  even  and  equal  quarterly  payments  :  provided  that,  if  the 
defendant  and  his  wife  should  at  any  time  thereafter  cohabit  as  man  and  wife,  that 
then  and  from  thenceforth  the  said  annuity  should  cease.  On  the  29th  of  September, 
18.54,  and  while  the  defendant  and  his  wife  continued  to  live  separate  the  defendant 
became  bankrupt :  and  it  w:vs  held  that  the  annual  sum  so  covenanted  to  be  paid  by 
the  defendant  for  the  separate  use  of  his  wife,  was  not  an  "  annuity  "  within  the  175th 
section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  nor  a  "debt  payable  upon  a 
contingency  "  within  the  1 7  7th  section,  or  a  "  liability  to  pay  money  upon  a  contingency  " 
within  the  178th  section  ;  and  consequently  that  the  certificate  was  no  bar  to  an  action 
for  the  recovery  of  a  quarterly  payment  which  became  due  after  the  bankruptcy. 
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li„.e.il!  Here  it  was  a  contingency  whether  a  call  would  be  made  ]  In  A,lkin.  v 
y^M^r,  the  contingency  was  of  that  .sort  [L>rle  C.  J.  If  the  creditor  does  not  ge 
h  money  from  the  principal  dcl.tor,  he  w,ll  ccrlmnhi  call  upon  the  surety  Tha  is  not 
a  Contingency.!  In  Ex  park  Bwrwis,  there  was  a  coi.tin-[773]-gency  a.s  to  liability  as 
tell  as  time  The  18th  section  of  the  20  &  21  Vict.  c.  60,  enacts  that  "all  calls  made 
or  to  be  made  on  any  shareholder  or  contributory  in  pursuance  of  any  of  the  Joint-Stock 
Companies  Acts  shall,  in  the  event  of  such  shareholder  or  contributory,  becoming 
bankrupt  or  insolvent,  be  proveablc  against  his  estate.  [Erie,  C.  J.  That  must 
mean  calls  made  or  to  be  made  Ijefoie  the  Ijankruptcy  (a).]  ,      .    • 

Eklk  C  J.  I  am  of  opinion  that  this  lule  should  be  discharged.  It  is  an  action 
bi-ou'^'ht  by  a  joint-stock  couipanv  against  a  shareholder  for  a  call.  The  call  in  question 
was  luade 'under  the  Winding-up  Acts  ;  but  the  principle  is  the  same  as  if  it  were  a  call 
made  by  a  continuing  company.  The  defendant  wa.s  adjudged  a  bankrupt  on  the 
3rd  of  November,  lt<()0,  an  order  was  made  for  winding  up  the  company  on  the  lith 
of  Mav,  1861,  and  a  call  of  51.  lOs.  per  share  was  made  upon  the  contributorics  on  the 
4th  of  Julv,  1801.  The  call  therefore  was  made  upon  a  shareholder  who  was  a  bank- 
rupt :  andVhe  question  is  whether  the  certificate  which  was  granted  to  him  in  February, 
18G2,  constitutes  a  bar  to  the  right  of  the  company  (or  the  official  liquidator)  to  enforce 
payment  of  the  call.  The  call,  having  been  made  after  the  bankruptcy,  would  not 
under  ordinary  circumstances  be  a  debt  proveal:)le  against  the  estate  :  but  the  question 
turns  upon  the  construction  of  the  178th  section  of  the  Bankrupt  Act  then  in  force 
(12  &  13  ^■ict.  c.  106),  which  enables  a  party  with  whom  the  bankrupt  has  contracted 
a  liability  to  pay  money  upon  a  contingency  which  shall  not  h.ave  happened,  and  the 
demand  in  respect  whereof  shall  not  have  been  ascertained  before  the  filing  of  the 
petition,  to  claim  for  such  sum  as  the  court  shall  think  fit.  In  other  words,  where 
the  bankrupt  has  become  [774]  liable  to  pay  money  upon  a  contingency  which  shall 
not  have  happened  at  the  time  of  tiling  the  petition,  the  party  with  whom  such  con- 
tingent liability  has  lieen  contracted  has  the  power  of  proving  for  its  value,  and  so  the 
bankrupt  gets  clear  from  the  liability,  inasmuch  as  his  certificate  is  a  bar  to  all  claims 
and  demands  made  proveable  against  his  estate.  Then,  was  the  liability  of  this  share- 
holder to  be  called  upon  to  contribute  to  the  funds  of  the  company,  a  liability  to  pay 
money  upon  a  contingency  within  the  meaning  of  this  provision  t  On  the  first  reading 
of  the  words  of  the  178th  section,  they  would  seem  to  raise  a  presumption  that  it  was 
intended  that  the  bankrupt  should  be  discharged  from  such  a  liability  as  this  :  but, 
upon  looking  attentively  at  the  authorities,  I  have  come  to  the  conclusion  that  the 
intention  of  the  legislature  to  that  effect,  if  such  intention  existed,  has  not  been  well 
expressed.  Where  a  party  is  a  holder  of  shai'es  in  a  joint-stock  company,  his  liability 
to  pay  money  depends  upon  more  contingencies  than  one  :  there  may  or  may  not  be 
a  call  made  ;  and  the  bankrupt  might  not  be  the  holder  of  the  shares  when  a  call  is 
made.  There  may  be  no  existing  liability  at  the  time  of  the  bankruptcy  ;  but  a 
liability  may  arise  from  the  concurrence  of  those  two  contingencies.  The  authority 
which  induces  me  to  come  to  this  conclusion  is,  the  case  of  Parker  v.  Lice,  i  Hurlst. 
&  N.  .53,  where  the  court  of  Exchequer  held  that  a  liability  to  pay  an  annuity  to  a 
wife  undei-  a  deed  of  separation,  on  the  bankruptcy  of  the  husband,  was  not  a  liability 
to  pay  money  upon  "a  contingency"  within  the  protection  of  the  178th  section  of  the 
12  >t  13  Vict.  c.  106,  inasmuch  as  the  liability  depended  upon  several  contingencies. 
Ill  Adkiiis  V.  Farringlon,  5  Hurlst.  &  N.  586,  the  plaintifi'  and  defendant  were  both 
r™!i";^  ^°''  ^^'^  Pi'fcbaser  of  certain  timber.  The  principal  debtor  failed  before  the 
[775]  bankruptcy  of  the  surety,  and  Adkins  had  to  pay  the  whole  amount.  At  the 
time  he  paid  the  money,  it  was  a  matter  of  perfect  certainty  that  the  deficiency  must 
be  paid  l)y  him,  and  he  had  a  right  to  call  upon  his  co-suretv  to  re-pay  him  the  moiety. 
Ihere  was  but  one  sum  and  one  contingency,  and  therefore  the  court  held  that  it  was 
proveable.  ibat  is  the  ground  upon  which  it  is  put  by  Bramwell,  B.  In  Ex  jmrte 
Uirwis,  In  re  blrahav,  2o  Law  J.,  Bankruptcy,  10,  money  had  been  borrowed  on 
mortgage,  with  a  covenant  by  the  debtor  and  Barwis  the  surety  to  re-pay  the  money, 
vitli  interest,  by  instalments  on  certain  specified  days  :  the  surety  became  bankrupt 
etore  all  the  instalments  were  due;  and  it  was  held  "that  the  creditor  was  entitled  to 
F/rn .fJ'V'"""'""'-  y  ^  ^^  contingency  against  the  estate  of  the  surety.  That  is  the 
strongest  case  in  favour  of^Ir^rchibald's  argument:  but  I  think  it  does  not  go  far 

(a)  See  Betteley  v.  Stainsby,  12  C.  B.  (N.  S.)  477. 
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enough  to  sustain  it,  beciUise,  iu  tho  case  of  a  continuing  company,  if  thoy  were  to 
come"  forward  in  the  bankruptcy  court  and  to  say  that,  from  the  state  of  their  affixirs, 
tliey  expect  that  the  shareholder  will  be  called  upon  to  pay  the  full  amount,  they 
would  be  exposing  the  weakness  of  the  concern.  It  must  be  a  claim  depending  upon 
whether  or  not  the  company  is  in  a  prosperous  condition  or  not.  Thus  it  will  depend 
on  a  varietv  of  contingencies,  whereas  the  act  of  parliament  seems  to  have  contem- 
plated  but  one  contingency.  It  may  be  a  hardship  on  the  shareholder  to  be  made 
to  rest  under  this  undetined  liability.  He,  however,  has  his  lemedy  by  paying  each 
.all  by  a  fresh  bankruptcy.  For  these  reasons,  upon  the  best  consideration  1  can 
laing  to  this  very  doubtful  clause,  I  am  of  opinion  that  the  defendant's  certificate 
IS  no  bar. 

Byles,  J.  I  am  of  the  same  opinion.  Almost  all  [776]  the  questions  which 
piesent  themselves  under  this  act  of  parliament  are  fraught  with  difficulty.  I  was  at 
tirst  inclined  to  think  that  this  case  fell  within  the  remedy  of  the  178th  section  :  but 
the  cases  which  have  been  referred  to  seem  to  go  to  this,  that,  where  the  liability  to 
]iay  the  money  depends  upon  several  contingencies,  and  not  upon  a  single  one,  the 
words  of  the  section  are  not  satisHed.  Here,  there  are  two  contingencies  at  the  least, 
— one,  whether  a  call  would  ever  be  made, — the  other,  whether,  if  a  call  were  made, 
the  bankrupt  would  at  the  time  be  the  holder  of  the  shares.  If,  therefore,  any  case 
could  be  imagined  in  which  the  existence  of  two  contingencies  would  prevent  its 
falling  within  the  178th  section,  this  is  that  case.  Further,  if  the  bankrupt  be  dis- 
charg'ed,  he  is  discharged  from  all  the  liability  that  ever  can  happen  in  respect  of 
these  shares  ;  and  then  we  are  driven  to  this, — that  the  bankrupt  will  hold  his  shares 
(for,  the  assignees  may  not  choose  to  interfere),  and  yet  he  is  freed  from  all  liability 
in  respect  of  all  calls  past  and  future.  On  the  other  hand,  if  he  be  not  discharged, 
the  liability  will  stick  to  him  in  spite  of  his  bankruptcy,  only  to  be  got  rid  of  t)y  a 
succession  of  appeals  to  the  court.  The  balance  of  authority  seems  to  coincide  with 
the  balance  of  convenience.     The  verdict,  therefore,  must  stand. 

Keating,  J.  I  am  of  the  same  opinion.  The  construction  of  the  178th,  like  that 
of  some  other  sections  of  this  much  considered  act  of  parliament,  is  not  free  fi'om 
ditliculty.  Upon  the  whole,  however,  upon  the  authorities  referred  to,  and  for  the 
reasons  given  by  my  Lord  and  my  Brother  Byles,  I  concur  with  them  in  thinking 
that  the  rule  should  be  discharged. 

Kule  discharged. 

[777]      KolUNSON   V.   COLLINGWOOD.      Nov.  8th,  1864. 

[S.  C.  .34  L.  J.  C.  P.  18;   11  L.  T.  31.3  ;  10  Jur.  N.  S.  1080;  13  W.  K.  84.     Keferred 
to,  Exparte  Collins,  1875,  L.  R.  10  Ch.  369  («).] 

1.  A  bill  of  sale  was  executed  by  A.  to  B.,  but  the  person  who  was  really  interested 
in  the  goods  was  C,  who  advanced  the  money,  but  whose  name  did  not  appear 
either  in  the  bill  of  sale  or  in  the  affidavit  filed  therewith  : — Held  that,  though  B. 
might  be  treated  in  equity  as  a  mere  trustee,  there  was  no  trust  which  need  under 
ss.  2  and  3  of  the  Bills  of  Sale  Act,  17  &  18  Vict.  c.  36,  appear  upon  the  face  of  the 
instrument. — 2.  Where  a  bill  of  sale  of  goods  taken  under  a  ti.  fa.  is  made  by 
an  officer  of  the  sherifi',  the  court  will  presume  that  he  was  duly  authorized  to 
make  it. 

This  was  an  issue  under  the  Interpleader  Act,  to  try  the  right  to  certain  goods 
seized  under  a  fi.  fa.  against  a  gentleman  named  Berkeley. 

The  issue  came  on  to  be  tried  before  Williams,  J.,  at  the  sittings  in  London  after 
last  Easter  Term.  The  facts  were  as  follows : — In  August,  1861,  a  writ  of  fi.  fa.  was 
issued  against  the  goods  of  Berkeley,  upon  a  judgment  obtained  against  him  iu  an 
action  at  the  suit  of  Collingwood.  The  sheriff  of  Middlesex  having  taken  possession 
of  the  furniture  and  effects  of  Berkeley  under  the  writ,  Kobinson,  who  was  an  attorney, 
and  acting  as  such  for  one  Montague,  a  friend  of  Berkeley,  paid  to  one  Hall,  the 
sheriff's  officer,  1381.  14s.,  the  amount  of  the  condemnation-money,  and  took  from  him 
an  assignment  of  the  effects  by  bill  of  sale.  In  February,  1863,  Berkeley,  in  considera- 
tion of  a  further  advance  of  321.,  assigned  certain  other  effects  to  Kobinson  by  another 
bill  of  sale.     Both  these  sums  were  the  moneys  of  Montague,  and  were  advanced  by 
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Kobi.,8on  as  Montague's  attorney;  and  the  two  bills  of  sale  were  duly  registered 
under  the  17  &  Is  Vict.  c.  36,  but  Montague's  name  did  not  appear  either  upon  the 
instruments  themselves  or  in  the  affidavits  filed  therewith  ,,,■,•, 

Coliin.'wood  having  brought  a  second  action  against  terkeley,  and  obtained  judg- 
ment and'issued  e.x-ecution,  after  the  date  of  the  second  bill  of  sale,  caused  the  goods 
which  had  been  conveyed  to  Kobinson  under  the  two  bills  of  sale  (but  which  remained 
in  Berkeley's  possession)  to  be  seized  by  the  sheriff  of  Middlesex  ;  and,  Robinson 
claiming  them  an  interpleader  summons  was  taken  out,  under  which  the  present 
issue  [778]  was  directed,  to  try  the  validity  of  the  title  of  Robinson  under  the  bills 

Hall,  the  officer  who  executed  the  first  bill  of  sale,  who  was  called  as  a  witness, 
stated  that  the  only  authority  under  which  he  acted  was  a  verbal  appointment  by  the 

undersheritt'.  ,      ,   ,  •„      r      i  ■       i-j 

On  the  part  of  the  defendant  it  was  objected  that  both  bills  ot  sale  were  invalid, 
the  assignment  to  Robinson  being  subject  to  a  trust  which  was  not  mentioned  therein  : 
and,  as  to  the  bill  of  sale  of  August,  1861,  it  was  further  objected  that  Hall,  the 
officer  who  executed  it,  was  not  properly  authorized  so  to  do. 

The  learned  judge  directed  the  jury  to  find  a  verdict  for  the  plaintiff,  reserving 
leave  to  the  defendant  to  move  to  enter  a  verdict  for  him,  if  the  court  should  be  of 
opinion  that  the  bills  of  sale  were  invalid  for  the  reasons  assigned  ;  but  he  overruled 
the  objection  as  to  the  authority  of  the  sheriff's  officer  to  execute  the  first  bill  of  sale. 

Keane,  Q.  C,  in  Trinity  Term  last,  moved  for  a  rule  nisi  to  enter  a  verdict  for  the 
defendant,  on  the  ground  that  the  requisitions  of  the  2nd  section  of  the  Bills  of  Sale 
Act,  17  ife  18  Vict.  36,  had  not  been  complied  with.  He  submitted  that  the  true 
character  of  the  transaction  and  the  name  of  the  person  by  whom  the  advance  was 
made  ought  to  have  appeared  upon  the  face  of  the  bill  of  sale,  in  order  that  the 
execution-creditor,  if  he  wished  to  pay  oft'  the  mortgage,  might  ascertain  to  whom  the 
money  was  to  be  paid. 

He  also  moved  for  a  new  trial,  on  the  ground  of  misdirection.  He  submitted  that 
Hall,  the  officer  who  made  the  first  bill  of  sale,  had  no  authority  to  make  it ;  for  that, 
though  the  uiidersheriff  has  power  to  execute  assignments  in  the  name  and  under  the 
seal  of  office  of  the  sheriff, — Doe  d.  James  v.  Brawn,  5  B.  &  [779]  Aid.  243  (a), — yet  he 
could  not  delegate  that  power  to  another,  and  at  all  events  not  by  parol. 

Eui,E,  C.  J.  The  rule  may  go  upon  the  first  point,  but  not  upon  the  second. 
"When  the  sheriff  appoints  his  undersherift'  he  ex  consequenti  gives  him  authority  to 
exercise  all  the  ordinary  offices  of  the  sheriff  himself :"  Com.  Dig.  Viscount  (B.  1). 
We  think  the  undersherift',  therefore,  has  authority  to  impower  his  officers  lo  put  the 
seal  to  an  instrument  of  this  sort. 

Henry  James  now  shewed  cause.  The  2nd  section  of  the  Bills  of  Sale  Act  enacts 
that,  "if  such  bill  of  sale  shall  be  made  or  given  subject  to  any  defeasance  or  condition 
or  declaration  of  trust  not  contained  in  the  body  thereof,  such  defeasance  or  con.lition 
or  declaration  of  trust  shall,  for  the  purposes  of  this  act,  be  taken  as  part  of  such  bill 
of  sale,  and  shall  be  written  on  the  same  paper  or  parchment  on  which  such  bill  of 
sale  shall  be  written,  before  the  time  when  the  same  or  a  copy  thereof  respectively 
shall  be  filed,  otherwise  such  bill  of  sale  shall  be  null  and  void  to  all  intents  and 
purposes  as  against  the  same  persons  and  as  regards  the  same  property  and  eft'ects  as 
if  such  bill  of  sale  or  a  copy  thereof  had  not  been  filed  according  to  the  provisions  of 
this  act.  There  was  no  such  trust  here  as  was  required  to  be  noticed.  Montague, 
not  choosing  that  his  name  should  appear  in  the  transaction,  advanced  the  money  in 
the  name  of  Robinson,  [780]  his  attornev.  As  between  the  latter  and  Montague 
there  may  be  a  trust:  but  it  is  not  such  a  one  as  the  statute  contemplated.  It  is 
neither  within  the  words  nor  the  mischief  of  the  act.  The  arrangement  between 
Montague  and  Robinson  had  nothing  to  do  with  the  making  or  ciivhuj  the  bill  of  sale  : 
It  was  neither  a  defeasance,  a  condition,  or  a  trust  as  between  the  parties  to  the  bill 


(a)  There  an  assignment  of  a  lease  by  deed  taken  in  execution  was  made  in  the 
name  and  under  the  seal  of  office  of  the  sheriff  by  A.  B.,  acting  as  undersheriff;  and 
'nli  .    ffo  ^««'g°ment  was  sufficiently  proved,  without  proving  further  the 

tn^TJZ       f  i'  ^^^^.  ""dersherift',  and  that  he  had  power  bv  deed  to  execute  deeds 
in  the  name  of  the  sheriS. 
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Bo\ill,  y.  C,  and  Keaiie,  (^>.  C,  in  support  of  the  rule.  These  instruments  do  not 
comply  with  the  requisites  of  the  statute.  The  title  of  the  act  is,  "  An  act  for 
preventing  frauds  upon  creditors  by  secret  bills  of  sale  of  personal  chattels  ; "  and  it 
recites  that  "frauds  are  frequently  committed  upon  creditors  by  secret  bills  of  sale  of 
personal  chattels,  whereby  persons  are  enabled  to  keep  up  the  appearance  of  being 
in  good  circumstances  and  possessed  of  property,  and  the  grantees  or  holders  of  such 
bills  of  sale  have  the  power  of  taking  possession  of  the  property  of  such  persons,  to 
the  exclusion  of  the  rest  of  their  creditors."  The  1st  section  enacts  that  "every  bill 
of  sale  of  personal  chattels  made  after  the  passing  of  this  act,  either  absolutely  or 
conditionally,  or  subject  or  not  subject  to  any  trusts,  and  whereby  the  grantee  or 
holder  shall  have  power,  either  with  or  without  notice,  and  either  immediately  after 
the  making  of  such  bill  of  sale  or  at  any  future  time,  to  seize  or  take  possession  of  any 
property  and  ett'ects  comprised  in  or  made  subject  to  such  bill  of  sale,  and  every 
schedule  or  inventory  which  shall  be  thereto  annexed  or  therein  referred  to,  or  a  true 
copy  thereof  and  of  ever^^  attestation  of  the  execution  thereof,  shall,  together  with  an 
atiidavit  of  the  time  of  such  bill  of  sale  being  made  or  gi\^en,  and  a  description  of  the 
residence  and  occupation  of  the  person  making  or  giving  the  same,  or,  in  case  the 
same  [781]  shall  be  made  or  given  by  any  person  under  or  in  the  execution  of  any 
process,  then  a  description  of  the  residence  and  occupation  of  the  person  against  whom 
such  process  shall  have  issued,  and  of  every  attesting  witness  to  such  bill  of  sale,  be 
filed,"  &c.,  "  otherwise  such  bill  of  sale  shall,  as  against  all  assignees  of  the  estate 
and  effects  of  the  person  whose  goods  or  any  of  them  are  comprised  in  such  bill  of 
.sale,  under  the  laws  relating  to  bankrupt*}'  or  insolvency,  or  under  any  assignment 
for  the  benefit  of  the  creditors  of  such  person,  and  as  against  all  sheriffs'  othcers  and 
other  persons  seizing  any  property  or  effects  comprised  in  such  bill  of  sale,  in  the 
execution  of  any  process  of  any  court  of  law  or  equity  authorizing  the  seizure  of  the 
goods  of  the  person  by  whom  or  of  whose  goods  such  bill  of  sale  shall  have  been  made, 
and  against  every  person  on  whose  behalf  such  process  shall  have  been  issued,  be  null 
and  void  to  all  intents  and  purpo.ses  whatsoever,  so  far  as  regards  the  property  in  or 
light  to  the  possession  of  any  personal  chattels  comprised  in  such  bill  of  sale,  which 
at  or  after  the  time  of  such  bankruptcy,  or  of  filing  the  insolvent's  petition  in  such 
insolvency,  or  of  the  execution  by  the  debtor  of  such  assignment  for  the  benetit  of  his 
creditors,  or  of  executing  such  process  (as  the  case  may  be),  and  after  the  expiration 
of  the  said  period  of  twenty-one  days,  shall  be  in  the  possession  or  apparent  possession 
of  the  person  making  such  bill  of  sale,  or  of  any  person  against  whom  the  process  shall 
have  issued  under  or  in  the  execution  of  which  such  bill  of  sale  shall  have  been  made 
or  given,  as  the  case  may  be."  And  then  comes  the  2nd  section,  which  enacts  that, 
if  such  bill  of  sale  shall  he  made  or  given  subject  to  any  defeazance,  condition,  or  declara- 
tion of  trud,  not  contained  in  the  body  thereof,  such  defeazance,  condition,  or  declara- 
tion of  trust  shall  be  taken  as  part  of  the  instrument,  and  be  [782]  written  on  the  .same 
paper  or  parchment.  The  object  of  these  provisions  was,  to  compel  a  complete  and 
true  disclosure  of  the  real  nature  of  the  bargain,  in  order  that  creditors  or  assignees 
may  have  the  means  of  incjuiry  as  to  the  bona  tides  of  the  transaction  between  the 
assignor  and  the  assignee  under  the  bill  of  sale.  [Erie,  C.  J.  If  Berkeley  had  an 
equity  of  redemption,  no  doubt  that  must  appear.  But,  why  should  the  grantee 
disclose  upon  the  face  of  the  bill  of  sale  where  he  got  the  money  which  he  advanced  ? 
Suppose  Kobinson  had  been  trustee  for  Berkeley's  wife,  and  had  advanced  this  money 
out  of  the  trust-fund  ?]  That  fact  should  have  appeared.  The  provision  is  not  limited 
to  trusts  for  the  grantor  :  it  deals  with  trusts  generally.  [Keating,  J.  Kead  with 
the  preamble,  that  must  mean  trusts  in  favour  of  the  grantor.]  The  whole  act 
consists  of  a  series  of  provisions  applying  to  the  grantee,  not  merely  to  the  grantor. 
These  requirements  are  to  be  pursued  most  strictly.  This  is  illustrated  by  the  3id 
section,  which  requires  the  officer  to  keep  a  book  or  books,  "in  which  he  shall  cause 
to  be  fairly  entered  an  alphabetical  list  of  every  such  bill  of  sale,  containing  therein 
the  name,  addition,  and  description  of  the  person  making  or  giving  the  same,  or,  in 
case  the  same  shall  be  made  or  given  by  any  person  under  or  in  the  execution  of 
process  as  aforesaid,  then  the  name,  addition,  and  description  of  the  person  against 
whom  such  process  shall  have  issued,  and  also  of  the  per.son  to  whom  or  in  whom  favour 
the  same  shall  have  been  given,  together  with  the  number,  and  the  dates  of  the 
execution  and  tiling  of  the  same,  and  the  sum  for  which  the  same  has  been  given,  and 
the  time  or  times  (if  any)  when  the  same  is  thereby  made  payable,"  according  to  the 
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form  contained  in  the  schedule.  In  the  second  column  of  the  schedule  is  to  be 
inserted  the  name  and  description  of  [783]  the  person  to  whom  the  bill  of  sale  is 
made  or  given.  It  is  of  the  utmost  importance  that  this  should  be  truly  stated,  in 
order  that  the  validity  and  fairness  of  the  transaction  may  be  tested.  The  legislature 
evidently  contemplated  the  possibility  of  fraud  being  committed  in  a  variety  of  shapes  : 
and,  in  order  as  much  as  possible  to  guard  against  that,  it  has  made  the  most  stringent 
provisions  for  the  purpose  of  compelling  a  disclosure  of  the  whole  of  the  transaction. 

Ekle,  C.  J.  I  am  of  opinion  that  these  bills  of  sale  are  valid  notwithstanding 
the  arguments  which  have  been  urged  against  them  founded  upon  the  provisions  of 
the  BiTis  of  .Sale  Act,  17  &  18  Vict.  c.  36.  The  statute,  as  I  read  it,  requires  that, 
wliere  the  bill  of  sale  is  made  or  given  suljject  to  any  defeazance  or  condition  or 
declaration  of  trust  in  which  the  grantor  or  giver  thereof  has  an  interest,  it  shall  be 
registered  with  the  bill  of  sale,  the  evil  to  be  avoided  wa.s,  the  baffling  of  creditors 
by  sham  bills  of  sale  by  which  the  whole  interest  of  the  grantor  in  the  subject-matter 
was  apparently  transferred  to  the  grantee,  whereas  in  truth  some  interest  or  trust 
remained  in  the  foi'mer.  Creditors  or  as.signees,  provided  no  interest  remains  in  the 
grantor,  cannot  require  to  be  informed  whether  the  grantee  holds  the  goods  assigned 
on  his  own  behalf  or  as  trustee  for  another.  Here,  Robinson  is  the  grantee.  The 
money  ho  advanced  as  the  consideration  for  the  grant  was  the  money  of  Montague. 
But  I  see  nothing  in  the  act  of  parliament  which  requires  that  the  relation  in  which 
Robinson  stood  to  Montague  shall  appear  upon  the  face  of  the  instrument. 

BvLES,  J.  I  am  of  the  same  opinion  :  and  I  have  derived  my  notions  on  the 
subject  from  the  observations  made  by  Mr.  James  upon  the  2nd  section  of  the  [784] 
statute,  which  have  convinced  me  that  the  trusts  there  referred  to  clearly  are  trusts 
in  favour  of  the  grantee.  It  appears  to  me  that  any  other  construction  would  be  highly 
inconvenient.  It  might  be  that  the  persons  advancing  the  money  were  trustees,  and 
it  might  be  convenient  that  the  security  should  be  taken  in  the  name  of  one  of  their 
number :  and,  if  the  argument  on  the  part  of  the  defendant  were  well  founded,  the 
instrument  would  be  void  unless  all  the.se  circumstances  were  explained  upon  the  face 
of  it.  The  words  "any  defeasance,  condition,  or  declaration  of  trust  not  contained  in 
the  body  thereof,"  seem  to  me  to  point  to  such  trusts  as  would  ordinarily  appear  upon 
the  face  of  such  an  instrument,  and  which  aftect  its  operation  as  between  the  grantor 
and  the  grantee.  These  alone  are  within  the  mischief  to  be  remedied,  and  are  what 
the  legislature  intended  should  be  remedied.  I  agree  that  the  3rd  section,  which 
requires  an  entry  of  the  name  of  the  person  to  whom  or  in  whose  favour  the  bill  of  sale 
is  given,  is  not  confined  to  bills  of  sale  executed  by  the  sheriff,  but  extends  to  all  bills 
of  sale  by  whomsoever  given.  But  I  do  not  think  that  affects  the  present  question. 
I  do  not  think  it  necessary  that  the  name  of  Montague  should  appear. 

KEATrNG,  J.  I  am  of  the  same  opinion.  I  agree  with  the  rest  of  the  court  that 
the  object  of  the  statute  is  sufficiently  attained  by  compelling  the  registration  of  all 
conditions  oi'  declarations  of  trust  \vhich  are  made  in  favour  of  the  grantor.  To 
reqmre  the  grantee  to  disclose  upon  the  face  of  the  register  where  he  obtained  the 
money  wherewith  to  purchase  the  goods,  might  possibly  convey  to  the  execution- 
creditor  information  which  might  under  some  circumstances  be  useful.  But  I  do  not 
think  that  that  is  the  effect  of  the  statute.  I  see  nothing  in  its  provisions  to  require 
L/8&J  this  trust  to  appear.  In  truth  there  was  no  "declaration  of  trust."  All  that 
could  have  been  put  upon  the  register  here,  if  the  entire  transaction  had  been  disclosed, 
would  have  been  a  state  of  facts  which  would  have  induced  a  court  of  equity  to  declare 
a  trust  as  between  Robinson  and  Montague.  That  clearly  is  not  the  sort  of  trust 
which  the  statute  contemplated. 
Rule  discharged. 

Barker  v.  The  Metropolitan  Railway  Comp.^ny.     Nov.  7th,  1864. 
[S.  C.  11  L.  T.  312;  10  Jur.  N.  ,S.  1127  ;  13  W.  R.  82.] 

"^^veS'^rS 7^  "^""^  ^  ^f^^^'^olA  interest  in  premises  held  by  a  tenant  from  year  to 
r.^nirprl     n,   tl,"  ^™"  %  P^J'^^^^'^  '''''^''■^y  company  that  the  premises  were 

i™d  wih  f>,r7P°'f  °i    ''''"■  ""^'ertaking;  and  the  company  subsequently 
^ve  fhe  nln  T^  ^"'  '■'°'^'^'''^'  f'°™  '"™  th''  key.     The  plai^ntiff  thereupon 

gave  the  company  notice,  under  the  6sth  section  of  the  Lands  Clises  Consolida  ion 
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Act,  1 845,  of  the  amount  of  her  claim  and  the  nature  of  her  interest  in  the  premises, 
and  requiring  them  to  issue  their  warrant  to  the  sheriff  to  summon  a  jury ;  and, 
upon  their  neglecting  so  to  do,  she  brought  an  action  for  the  sum  claimed  : — Held, 
that  these  facts  warranted  the  jury  in  finding  that  the  company  had  acluaUy  taken 
the  premises,  and  consequently  that  they  were  liable  for  the  amount  demanded. 

This  was  an  action  brought  by  the  plaintiff  to  recover  compensation  from  the 
Metropolitan  Eailway  Companj'  for  her  interest  in  certain  leasehold  premises  in 
(  juduit  Street  East,  Paddington,  which  were  alleged  to  have  been  taken  by  the 
L  jmpany  under  the  powers  contained  in  their  special  acts. 

The  declaration  sUited  that  the  defendants  were  a  railway  company  incorporated 
1  y  the  Metropolitan  Railway  Act,  1854,  and  the  plaintiff  was  entitled  to  compensation 
ill  respect  of  an  interest  in  certain  land  which  had  been  taken  by  the  defendants,  as 
i  eing  the  promoters  of  the  undertaking,  to  make  the  said  railway  in  the  said  act 
luentioned  and  thereby  authorized  to  be  made,  for  the  execution  of  the  works  of  the 
said  [786]  railway  ;  that  the  defendants  as  such  promoters  as  aforesaid  had  not  made 
satisfaction  to  the  plaintifl"  in  respect  of  her  interest  in  the  said  land,  which  exceeded 
the  sum  of  501. ;  that  the  plaintiff,  desiring  to  have  the  said  compensation  settled  by 
a  jury,  gave  notice  in  writing  of  such  her  desire  to  the  defendants  as  such  promoters 
as  aforesaid,  stating  in  the  said  notice  the  nature  of  her  interest  in  the  said  land  in 
respect  whereof  she  claimed  compensation,  and  the  amount  of  compensation  so  claimed 
by  her,  being  8501. ;  that  the  defendants,  as  such  promoters  as  aforesaid,  were  not 
willing  to  pay  the  amount  of  compensation  so  claimed,  nor  did  they  enter  into  a 
written  agreement  for  that  purpose,  nor  did  they  within  twenty-one  days  after  the 
receipt  of  the  said  notice  issue  their  warrant  to  the  sheriff  to  summon  a  jury  for  settling 
the  same,  in  the  manner  provided  by  law ;  and  that,  by  reason  of  their  default  to  issue 
their  warrant  as  aforesaid,  the  defendants  became  and  were  liable  to  pay  to  the  plaintiff, 
being  so  entitled  as  aforesaid,  the  amount  of  compensation  so  claimed  by  her  as  afore- 
said ;  and  that  all  conditions  were  fulfilled  and  all  things  happened  and  all  times 
elapsed  necessarj'  to  entitle  the  plaintiff  to  recover  the  last-mentioned  sum  from  the 
defendants,  yet  that  the  defendants  had  not  paid  the  said  amount  of  compensation  : 
Claim,  8501. 

The  defendants  pleaded, — that  the  plaintiff  was  not  entitled  to  compensation  as 
alleged ;  and  that  the  land  in  the  declaration  mentioned  was  not  and  had  not  been 
taken  by  the  defendants  as  alleged.     Issue  thereon. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  at  Westminster  after  last 
Trinity  Term.  The  facts  were  as  follows: — In  1858,  notice  was  given  by  the  defen- 
dants to  the  plaintiff  that  the  premises  in  question  were  required  for  the  purposes  of 
their  under-[787]-taking,  and  that  they  were  ready  to  treat,  and  in  1860  they  gave  a 
bond  under  the  85th  section  of  the  Lands  Clauses  Consolidation  Act,  1845,  8  &  9 
Vict.  c.  IS.  At  this  time  the  premises  were  in  the  occupation  of  one  Taylor  as  tenant 
from  year  to  j'ear  to  the  plaintiff'.  Nothing  further  was  done  until  Jaimary,  1864, 
when,  the  companj'  having  arranged  with  Taylor  for  the  transfer  of  his  interest  to 
them,  the  key  was  handed  over  to  them.  Taylor  paid  rent  for  the  premises  down  to 
Christmas,  1863. 

The  plaintiff  thereupon  gave  the  company  a  notice,  under  s.  68,  claiming  8501.  as 
compensation  for  her  interest  in  the  land  .so  taken,  and  requiring  the  company  to  issue 
their  warrant  to  summon  a  jury.  The  company  did  not  issue  their  warrant,  and 
intimated  that  they  did  not  at  present  require  the  premises  for  the  purposes  of  their 
railway. 

On  the  part  of  the  defendants,  it  was  submitted  that  there  was  no  evidence  that 
they  had  taken  the  plaintiff's  land  under  the  compulsory  powers  given  to  them  by 
the  Lands  Clauses  Consolidation  Act  and  the  special  act ;  but  that  they  had  merely 
possessed  themselves  of  Taylor's  interest. 

His  Lordship,  however,  ruled  that  there  was  evidence  enough  to  warrant  the 
jury  in  finding,  if  they  were  so  minded,  that  the  company  had  taken  the  premises 
under  the  acts  of  parliament. 

The  jury  returned  a  verdict  for  the  plaintiff  for  the  amount  claimed. 

Keane,  Q.  C,  pursuant  to  the  leave  reserved  to  him,  moved  to  enter  a  verdict  for 
the  defendants,  on  the  ground  that  there  was  no  evidence  to  go  to  the  jury  of  their 
having  taken  possession  of  the  premises  so  as  to  entitle  the  plaintift'  to  claim  compensa- 
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tion  The  6th  section  of  the  8  &  9  Vict.  c.  18,  enacts  that,  "  sub-[788]-ject  to  the 
provisions  of  this  and  the  special  act,  it  shall  be  lawful  for  the  promoters  of  the  iinder- 
tokin"  to  agree  with  the  owners  of  any  lands  by  the  special  act  authorized  to  be  taken, 
and  which  shall  be  required  for  the  purposes  of  such  act,  and  with  all  parties  having 
any  estate  or  interest  in  such  lands,  or  by  this  or  the  special  act  enabled  to  sell  and 
convey  the  same,  for  the  absolute  purchase  for  a  consideration  in  money  of  any  such 
lands,  or  such  parts  thereof  as  they  shall  think  proper,  and  of  all  estates  and  interests 
in  such  lands  of  what  kind  soever."  The  68th  section  enacts  that,  "  if  any  party  shall 
be  entitled  to  any  compensation  in  respect  of  any  lands,  or  of  any  interest  therein, 
which  shall  have  been  tahn  for  or  injuriously  afl'ected  by  the  execution  of  the  works, 
and  for  which  the  piomoteis  of  the  undertaking  shall  not  have  made  .satisfaction  under 
the  provisions  of  this  or  the  special  act,  or  any  act  incorporated  therewith,  and  if  the 
compensation  claimed  in  such  case  shall  exceed  the  sum  of  501.,  such  party  may  have 
the  same  settled  either  by  arbitration  or  by  the  verdict  of  a  jury,  as  he  shall  think  tit; 
and,  if  such  party  desire  to  have  the  same  settled  by  arbitr'atioii,  it  shall  be  lawful  for 
him  to  give  notice  in  writing  to  the  promoters  of  the  undertaking  of  such  his  desire, 
stating  in  such  notice  the  nature  of  the  interest  in  such  lands  in  respect  of  which  he 
claims  compensation,  and  the  amount  of  the  compensation  so  claimed  therein  ;  and, 
unless  the  promoters  of  the  undertaking  be  willing  to  pay  the  amount  of  compensation 
so  claimed,  and  shall  enter  into  a  written  agreement  for  that  purpose  within  twenty-one 
days  after  the  receipt  of  any  such  notice  from  any  party  so  entitled,  the  same  shall  be 
settled  l)y  arbitration  in  the  manner  herein  provided  ;  or,  if  the  party  so  entitled  as 
aforesaid  desire  to  have  such  (juestion  of  compensation  settled  by  a  jury,  it  shall  be 
[789]  lawful  for  him  to  give  notice  in  writing  of  such  his  desire  to  the  promoters  of 
the  uiulcrtaking,  stating  such  particulars  as  aforesaid,  and,  unless  the  promoters  of  the 
undertaking  be  willing  to  pay  the  amount  of  compensation  so  claimed,  and  enter  into 
a  written  agi'cement  for  that  purpose,  they  shall,  within  twenty-one  days  after  the 
receipt  of  such  notice,  issue  their  warrant  to  the  sheriff  to  summon  a  jury  for  settling 
the  same  in  the  manner  herein  provided,  and,  in  default  thereof,  they  shall  be  liable  to 
pay  to  the  party  so  entitled  as  aforesaid  the  amount  of  compensation  so  claimed,  and 
the  same  may  be  reco\-ered  by  him,  with  costs,  by  action  in  any  of  the  supei'ior  courts." 
The  words  "lands  which  have  been  taken  for  or  injuriously  affected  by  the  execution 
of  the  works,"  in  that  section,  have  been  held  to  include  such  lands  only  as  are  achuilly 
taken  or  adaulhj  affected  by  the  works :  Burkinshaw  v.  The  Birmingham  ami  Oxford 
Jmidion  llaihcay  Coinpani/,  5  Exch.  475.  The  84th,  85th,  and  89th"  sections  plainly 
shew  that  "  taken  "  here  does  not  mean  merely  acquiring  a  right  to  take,  but  an  actual 
physical  taking.  One  of  the  objects  of  these  provisions  was,  to  give  the  undertakers 
a  right  to  exercise  a  discretion  as  to  the  time  and  manner  of  taking  possession  of  lands 
required  for  their  works.  As  between  the  company  and  Taylor,  the  tenant,  they  took 
hts  interest  under  the  compulsory  powers  of  the  act.  But  there  was  no  evidence  what- 
ever of  any  taking  possession  of  the  interest  of  the  reversioner.  All  they  did  was  to 
get  rid  of  the  particular  tenant. 

Ekle,  C.  J.  I  think  there  should  be  no  i-iile  in  this  case.  I  think  there  was 
a  nindant  evidence  to  warrant  the  jury  in  finding  that  the  land  was  in  fact  taken  by 
the  detendants.  The  plaintirt'  had  an  interest  in  the  premises  as  a  termor.  The 
company  haying  given  [790]  notice  of  their  intention  to  take  them  for  the  purposes 
oi  their  works,  the  plamtift- gave  them  notice  of  her  claim,  and  of  her  desire  to  have 
the  compensation  to  which  she  was  entitled  assessed  bv  a  jury.  It  then  became  their 
duty  0  issue  a  wairant  for  summoning  a  jury.  They  "have  failed  to  do  so,  and  conse- 
quently the  plamtitt  IS  entitled  to  the  money  claimed  by  her.  The  case  comes  clearly 
within  the  words  of  s.  68. 

,„„W  !if''^'  ■^;    ^t?  "L^^"  "*™®  ^P""*^"-     '^^'^  i^'^y  fouucl  that  the  land  was  taken 

f     n    nfi  ^l     '  P^'P"'"'  °f  ^^^  ''^'^^  -■  *"d  I  do  not  see  how  they  could  have 

^  vl      fr^H-     T'''  "T^tY  "^'''"'^y  ^'^  "°*  '"tend  to  become  tenants  from  year 

fclnnot  .  H  ^7'f-  ^^?.'''''  ^^^"'  '''^^''^  ^^^  ^'«ry  words  of  the  68th  section. 
1  cannot  see  the  smallest  ground  for  doubt. 

and  thp^J'fn,!'„'hi,^l"i!  °^  '^'^  '^™';  °P''"°"-  '^'^'^  ^''^«''  ^^'^«  properly  left  to  the  jury, 
0  it  ons  o  fhP  rll  '  '^'^V-^^'^y^-d  taken  the  land  so  as  to  bring  them  under  the 
Sl'c^usion  '"    '°"-     ^  '^""°*  '"'  ^°''  ^^'""y  '^^"Id  have  come  to  any  other 

liule  refused. 
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[791]    HoBBS  V.  Henning.     Nov.  16th,  1864. 

[S.  C.  31  L.  J.  C.  P.  117;  12  L.  T.  205  ;  11  Jur.  N.  S.  222  ;  13  W.  R.  431.] 

].  Goods  that  are  contraband  of  war,  in  the  course  of  transport  from  a  neutral  port  to 
a  neutral  port,  in  a  neutral  ship,  are  not  by  the  law  of  nations  liable  to  seizure  by 
the  cruizers  of  a  belligerent  state,  even  though  the  shipper  may  know  or  intend 
that  they  shall  ultimately  reach  a  port  belonging  to  the  enemies  of  the  captors.  To 
render  goods  contraband  of  war  liable  to  seizure,  they  must  be  taken  in  delicto, 
that  is,  in  the  actual  prosecution  of  a  voyage  to  an  enemy's  port. — 2.  Nor  does  the 
mere  fact  that  the  ship  carries  simulated  papers  per  se  operate  a  forfeiture  of  either 
ship  or  goods,  though  it  may  afford  evidence  from  which  a  prize-court  may  infer 
that  the  ship  or  goods  were  enemies'  property,  or  that  her  destination  was  to  a 
blockaded  port  or  to  an  enemy's  port  with  contraband  of  war. — 3.  The  sentence  of 
a  foreign  court  of  Admiralty  condemning  a  ship  or  goods  as  lawful  prize,  is  not 
conclusive  in  the  courts  of  this  country  as  to  the  ground  of  condemnation,  unless 
stated  upon  the  face  of  it  without  ambiguity.  It  is  competent  to  our  courts  to 
examine  the  sentence  carefully  to  see  whether  it  proceeds  on  that  which  would  be  a 
just  ground  of  condemnation  by  the  law  of  nations,  or  on  another  ground  which 
would  amount  only  to  a  breach  of  the  municipal  regulations  of  the  condemning 
country. — 4.  To  an  action  upon  a  valued  policy  on  goods  on  board  the  "Peterhoff" 
at  and  from  London  to  Matamoras  (a  port  in  Mexico  notorious  for  being  the  place 
to  which  goods  contraband  of  war  intended  for  the  use  of  the  confederate  states  of 
North  America  were  sent,  for  the  purpose  of  being  forwaixled  to  Wilmington  or 
Charleston),  against  capture  amongst  other  things,  and  averting  a  loss  by  a  peril 
insured  against, — the  defendant  pleaded  (seventhly)  that  the  goods  were  contraband 
of  war,  and  were  shipped  by  the  insured  for  the  purpose  of  being  sent  to  and 
imported  into  a  port  in  North  America  situate  in  a  state  engaged  in  hostilities 
with  the  United  States  of  America,  and  were  liable  to  be  seized  by  the  cruizers  of 
the  United  States  as  contraband  of  war,  and  that  the  ship  was  during  the  continu- 
ance of  the  risk  and  at  the  time  of  the  loss  carrying  goods  and  papers  which 
rendered  her  liable  to  be  seized  by  such  cruizers,  and  that  the  ship  and  goods  were 
seized  accordingly, — of  all  which  the  defendant  at  the  time  of  subscribing  the  policy 
was  wholly  ignorant. — The  jilaintiff  replied  to  the  seventh  plea,  that  the  voyage  in 
the  declaration  and  in  the  policy  of  insurance  mentioned  was  a  voyage  to  a  certain 
port  in  Mexico,  to  wit,  to  Matamoras,  and  not  a  voyage  to  any  port  in  North 
America  situate  in  a  state  engaged  in  hostilities  with  the  ITnited  States  of  America, 
and  that  the  said  ship  and  goods  while  proceeding  on  the  said  voyage  to  Matamoras 
were  seized  as  in  the  declaration  alleged. — The  plaintiff  also  demurred  to  the  seventh 
plea,  on  the  ground  that  it  disclosed  no  defence  to  the  action  : — Held,  that  it  was 
consistent  with  the  plea  that  the  goods  were  sent  from  a  neutral  port  to  a  neutral 
port  in  a  neutral  ship,  and  therefore  not  liable  to  seizure  ;  that  the  allegation  that 
they  were  shipped  for  the  purpose  of  being  sent  to  an  enemy's  port,  did  not  deny 
the  destination  to  the  neutral  port  to  which  the  insurance  related,  but  merely  intro- 
duced a  purpose  existing  in  the  mind  of  the  assured  for  the  ulterior  disposition  of 
the  cargo  and  ship  after  the  termination  of  the  voyage  insured,  and  consequently 
that  the  plea  was  no  answer  to  the  action  ;  that  the  allegation  that  the  ship  was 
carrying  papers  which  rendered  her  liable  to  be  seized,  was  not  an  accurate  statement 
in  reference  in  the  law  of  nations,  the  having  simulated  papers  alone  not  being  a 
breach  of  neutrality  so  as  to  work  a  forfeiture  of  the  ship  ;  and  that  the  allegation 
that  the  defendant  at  the  time  of  effecting  the  insurance  was  ignorant  of  the  premises 
was  under  the  circum.stanees  an  immaterial  allegation. — 5.  The  eighth  plea  stated 
that,  before  action  brought,  the  ship  and  goods  were  during  hostilities  between  the 
United  States  of  America  and  the  confederate  states  seized  by  the  cruizers  of  the 
United  States  of  America,  and  carried  to  a  port  in  the  said  United  States,  and  such 
proceedings  were  duly  and  according  to  the  law  of  nations  had  that  it  was  duly 
adjudged  and  determined  by  an  United  States  prize-court  held  at  New- York,  and 
having  competent  jurisdiction,  that  the  .said  ship  was  knowingly  on  the  voyage 
aforesaid  laden  in  whole  or  in  part  with  articles  contraband  of  war,  and  had  them 
in  the  act  of  transportation  at  sea,  and  that  the  said  ship  with  hei-  .Scaid  cargo  was 
not  truly  destined  to  the  port  of  Matamoras,  but,  on  the  contrary,  was  destined  to 
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some  other  port  or  place  and  in  aid  and  for  the  use  of  persons  then  at  war  with  the 
said  United  States,  and  in  violation  of  the  law  of  nations  and  that  the  ships  papers 
were  simulated  and  false  as  to  her  real  destination,  and  thereupon  it  was  considered 
•md  •idind-'cd  by  the  said  court,  then  having  competent  jurisdiction  in  that  behalf 
'that  the  said  ship  and  her  cargo  were  subject  to  condemnation  and  for  eiture,  and 
that  the  same  should  be  condemned  and  forfeited  accordingly  :— Held,  that  the 
co'nclusion  to  l)e  arrived  at  from  an  examination  of  the  judgment  set  out  m  the  plea 
was  that  the  court  did  not  intend  to  find,  as  a  matter  of  fact,  either  that  the  ship 
had  not  sailed  on  a  voyage  to  Matamoras,  or  that,  after  having  so  sailed,  she  had 
fleviated  from  that  voyage  ;  but  that,  on  the  contrary,  they  condemned  her  as  lawful 
prize  because  she  was'in  the  prosecution  of  that  voyage  with  an  ulterior  destination 
either  for  the  cargo  or  the  ship,  or  both,  as  before  explained  ;  and  that  therefore 
the  jud^^ment  did  not  sustain  the  inferences  of  fact  which  the  defendant  sought  to 
establish  thereby,  or  sustain  his  claim  of  right  to  prevent  the  plaintiff  from  shewing 
the  truth  in  respect  of  this  fact ;  and  therefore  that  the  plea  was  bad.— 6.  Held 
also,  that  the  eighth  plea  was  open  to  the  further  objection  that  it  did  not  plead 
the  'issuable  fact  in  respect  of  the  voyage,  but  the  evidence  which  might  prove  that 
fact.— 7.  And  held  by  Erie,  C.  J.,  and  Byles,  J.  (Keating,  J.,  not  dissenting),  that 
the  eighth  plea  and  the  rejoinders  hereafter  mentioned  were  bad,  because  the  finding 
of  a  matter  of  fact  in  the  course  of  the  adjudication  of  a  prize-court,  cannot  lie 
pleaded  as  an  estoppel  in  the  cases  where,  if  adduced  in  evidence,  the  judgment 
would  be  received  as  conclusive  evidence  of  the  fact  so  found. — 8.  The  rejoinder  to 
the  replication  to  the  third  plea  stated  that  the  plaintifi'  ought  not  to  be  admitted 
to  take  issue  on  the  third  plea,  and  deny  the  truth  thereof,  because  before  action 
brought  the  ship  and  goods  were  during  hostilities  between  the  United  States  of 
America  and  the  confederate  states  seized  and  carried  into  port  as  in  the  eighth  plea 
mentioned,  and  such  proceedings  were  thereupon  had  and  such  adjudication  made 
as  in  that  plea  mentioned  ;  and  that,  before  action  brought,  all  things  had  happened 
and  all  times  had  elapsed  necessary  to  make  the  said  adjudication  binding  on  the 
plaintiti',  and  to  entitle  the  defendant  to  rejoin  the  same  as  an  estoppel  to  the 
plaintiff's  said  replication.  The  rejoinder  to  the  second  replication  to  the  seventh 
plea  .set  out  the  sentence  of  the  New  York  prize-court,  as  in  the  eighth  plea.  To 
each  of  these  rejoinders  the  plaintiff  demurred,  on  the  ground  that  it  could  not  be 
pleaded  as  an  estoppel  in  answer  to  the  replication  : — Held,  that  the  rejoinders  were 
bad  for  the  same  reasons  as  those  for  which  the  eighth  plea  was  held  bad. 

This  was  an  action  upon  a  valued  policy  of  insurance  on  goods  on  board  the 
"Peterhoff"  at  and  from  London  to  Matamoras,  with  leave  to  call  at  any  intermediate 
port  or  ports.  The  perils  insured  against  were  declared  to  be  [792]  "  of  the  seas,  men 
of  war,  fire,  enemks,  pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and  countermart, 
surprizajs,  takingn  at  sea,  arrests,  restraints,  and  detainments  of  all  Kiw/s,  princes,  and 
people  of  what  nation,  condition,  or  quality  soever,  barratry  of  the  master  and  mariners," 
&c.,  etc.  The  policy  was  effected  by  the  plaintiff  as  agent  for  Messrs.  Weatherall  &  Co., 
and  averred  a  loss  by  a  peril  insured  against,  and  that  all  conditions  were  fulfilled  and 
all  things  happened  and  all  times  elapsed  to  entitle  the  plaintiff  to  be  paid  the  sum 
insured  by  the  defendant  and  to  maintain  this  action  ;  yet  that  the  defendant  had  not 
paid  the  said  sum. 

The  third  plea  stated  that  the  said  ship,  with  the  [793]  said  goods  on  board 
thereof,  did  not  sail  on  the  voyage  covered  by  the  said  policy,  as  in  the  declaration 
alleged.  r      ./  > 

The  seventh  plea  stated  that  the  said  goods  were  contraband  of  war,  and  were 
shipped  by  the  plaintiff  and  the  said  Messrs.  Weatherall  &  Co.  for  the  purpose  of  being 
sent  to  and  imported  into  a  port  in  North  America  situate  in  a  state  then  and  now 
engaged  in  hostilities  with  the  United  States  of  America,  and  were  liable  to  be  seized 
by  the  ci  iiizcrs  of  the  United  States  as  contraband  of  war ;  that  the  ship  in  the  policy 
mentioned,  was  during  the  continuance  of  the  risk,  and  at  the  time  of  the  loss,  carrying 
goods  and  papers  which  rendered  her  liable  to  be  seized  by  such  cruizers  ;  and  that 
rne  sam  ship  and  goods  were  seized  accordingly,  which  was  the  loss  complained  of,— 
01  a  1  which  the  defendant  before  and  at  the  time  of  making  the  said  insurance  and 
sub.seribing  the  said  policy  was  totally  ignorant. 

ihe  eighth  plea  stated  that,  before  action  brought,  the  said  ship  and  goods  were, 
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duiini;  hostilities  between  the  United  States  of  America  and  the  confederate  states, 
seized  by  the  cruizers  of  the  United  fitates  of  America,  and  carried  into  a  port  of  the 
United  States  ;  that  snch  proceedings  were  thereupon  duly  and  according  to  the  law 
of  nations  had,  that  afterwards,  and  before  action  brought,  it  was  duly  adjudged  and 
determined  by  an  United  States  prize-court  held  at  New  Yoik,  in  the  said  United 
States,  and  then  having  competent  jurisdiction  in  that  behalf,  that  the  said  ship  was 
knowingly  on  the  voyage  aforesaid  laden  in  whole  or  in  part  with  articles  contraband 
of  war,  and  had  them  in  the  act  of  transportation  at  sea  ;  and  that  the  said  ship  with 
her  said  cargo  was  not  truly  destined  to  the  port  of  Matamoras,  but,  on  the  contrary,  was 
destined  to  some  other  port  or  place,  and  in  [794]  aid  and  for  the  use  of  persons  then  at 
war  with  the  said  United  States,  and  in  violation  of  the  law  of  nations ;  and  that  the 
ship's  papers  were  simulated  and  false  as  to  her  real  destination  ;  that  thereupon  it 
was  considered  and  adjudged  by  the  said  court,  then  having  competent  juiisdiction  in 
that  behalf,  that  the  said  ship  and  her  cargo  were  subject  to  condemnation  and  for- 
feiture, and  that  the  same  should  be  condemned  and  forfeited  accordingly,  which  was 
the  loss  complained  of ;  that,  before  action  brought,  all  things  had  happened  ami  all 
times  had  elapsed  necessary  to  make  the  said  judgment  binding  on  the  plaintiff,  and 
to  entitle  the  defendant  to  plead  the  same  as  an  answer  to  this  action  ;  and  that  the 
said  judgment  so  pronounced  was  absolutely  final  and  conclusive,  and  was  still  in  full 
force  and  effect,  not  reversed,  annulled,  or  otherwise  vacated. 
The  plaintitf'  by  his  first  replication  took  issue  on  all  the  pleas. 
The  second  replication  to  the  seventh  plea  stated  that  the  voyage  in  the  declaration 
and  in  the  policy  of  insurance  mentioned  was  a  voyage  to  a  certain  port  in  Mexico, 
to  wit,  to  Matamoras,  and  not  a  voyage  to  any  port  in  North  America  situate  in  a 
state  then  or  now  engaged  in  hostilities  with  the  United  States  of  America ;  and  that 
the  said  ship  and  goods,  while  proceeding  on  the  said  voyage  to  the  said  port  of 
Matamoras,  were  seized  as  in  the  declaration  alleged.     Joinder. 

The  plaintiff  also  demurred  to  the  seventh  and  eighth  pleas,  on  the  ground  that 
those  pleas  respectively  disclosed  no  defence  to  the  action.     Joinder. 

First  rejoinder,  as  to  so  much  of  the  pl.aintiff's  first  replication  as  related  to  the 
third  plea, — that  the  plaintiff'  ought  not  to  be  admitted  to  take  issue  on  the  third  plea 
and  deny  the  truth  thereof,  because  the  defendant  said  that  before  action  brought  the 
said  ship  [795]  and  goods  were,  during  hostilities  between  the  United  States  of  America 
and  the  confederate  states,  seized  and  carried  into  ports  as  in  the  eighth  plea  men- 
tioned, and  such  proceedings  were  thereupon  had,  and  such  adjudication  made,  as  in 
that  plea  mentioned ;  that,  before  action  brought,  all  things  had  happened  and  all 
times  had  elapsed  neces-sary  to  make  the  said  adjudication  binding  on  the  plaintiff, 
and  to  entitle  the  defendant  to  rejoin  the  same  as  an  estoppel  to  the  plaintiff's  said 
replication  to  the  defendant's  third  plea;  and  that  the  said  judgment  was  ab.solutely 
final  and  conclusive,  and  still  was  in  full  force  and  effect,  not  reversed,  annulled,  or 
otherwise  vacated. 

Third  rejoinder  to  the  second  replication  to  the  seventh  plea, — that  the  plaintiff 
ought  not  to  be  admitted  to  plead  the  said  second  replication  to  the  seventh  plea, 
because  the  defendant  said  that,  before  action  brought,  the  said  ship  and  goods  were, 
during  hostilities  between  the  United  States  of  America  and  the  confederate  states, 
seized  by  the  cruizers  of  the  said  United  States,  and  carried  into  a  port  of  the  said 
United  States,  and  such  proceedings  were  thereupon  duly  and  according  to  the  law 
of  nations  had  that,  afterwards,  and  before  action  brought,  it  was  duly  adjudged  and 
determined  by  an  United  States  prize-court  held  at  New  York,  in  the  said  United 
States,  and  then  having  competent  jurisdiction  in  that  behalf,  that  the  .said  ship 
was  knowingly  on  the  voyage  aforesaid  laden  in  whole  or  in  part  with  articles  contra- 
band of  war,  and  had  them  in  the  act  of  transportation  at  sea,  and  that  the  said  ship, 
with  her  said  cargo,  was  not  truly  destined  to  the  port  of  Matamoras,  a  neutral  port, 
and  for  the  purpose  of  trade  and  commerce  within  the  authority  and  intendment  of 
public  law,  but,  on  the  contrary,  was  destined  for  some  other  port  or  place,  and  in  aid 
of  and  for  the  use  of  the  enemies  of  the  said  United  States,  and  [796]  in  violation 
of  the  law  of  nations,  and  that  the  ship's  papers  were  simulated  and  false  as  to  her 
real  destination,  and  that  it  was  considered  and  adjudged  by  the  said  court,  then 
having  competent  jurisdiction  in  that  behalf,  that  the  said  ship  and  her  cargo  were 
subject  to  condemnation  and  forfeiture,  and  that  the  same  should  be  condemned  and 
forfeited  accordingly ;  that,  before  action  brought,  all  things  and  times  had  happened 
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and  elapsed  necessary  to  make  the  said  judgment  bindi.ig  on  the  plaintiff  and  to 
entitle  t'be  defendant  to  rejoin  the  same  as  an  estoppel  to  the  plauitift  s  second  rephea- 
S  o  the  seventh  plea  ;  and  that  the  said  udgment  of  the  said  prize-court  was  and 
rabsolutely  fin"l  and  conclusive,  and  still  was  i.i  full  force  and  effect,  and  not  reversed, 

annulled,  or  otherwise  vacated.  ,-    ^-       ^     ^i,  ^i,     i       ..u 

Thecefendant  also  demurred  to  the  second  replication  to  the  seventh  plea,  the 
ground  stated  in  the  margin  being,  "  that  the  fact  of  the  ship  being  bound  to  Matamoras 
is  no  answer  to  the  seventh  plea."     Joinder.  ,•     .■      .    .i,    .i,-    i     i  it 

The  plaintiff  took  issue  on  the  rejoinder  to  the  replication  to  the  third  plea.  lie 
also  demurred  thereto,  the  ground  of  demurrer  stated  in  the  margin  being,  "  that  the 
matter  contained  in  the  said  rejoinder  cannot  be  pleaded  as  an  estoppel  in  answer  to 

the  replication."     Joinder  ,     ,      ,  •  ■    i      ^     ..t  j         i      ..•       <. 

The  plaintiff  also  took  issue  on  the  further  rejoinder  to  the  second  replication  to 
the  seventh  plea,  and  also  demurred  thereto  on  the  same  ground  as  last  mentioned. 

S  Temple  Q  C.  (with  whom  was  Haiinen),  for  the  plaintiff  («)■  Two  questions 
arise  upon  these  demur-[797]-rers,-first,  whether  the  seventh  plea  is  a  good  answer 
to  the  action,— secondly,  whether  the  sentence  of  the  prize-court  at  New  York  is 
conclusive  as  an  estoppel  to  prevent  a  recovery  in  this  action. 

1.  The  fact  of  the  goods  lieing  contraband  of  war  of  [798]  itself  is  no  answer  to 
the  action.     In  Arnould  on  Insurance,  2nd  edit.,  vol.   1,  p.  76.5,  the  law  upon  this 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  : — 

As  to  the  demurrer  to  the  seventh  pka,—"  1.  That,  as  the  policy  is  against  capture, 
the  facts  set  forth  in  the  plea,  if  they  shewed  that  the  capture  was  legal,  are  wholly 
irrelevant : 

"  2.  That  it  does  not  appear  from  the  said  plea  that  the  said  goods  were  at  the 
time  of  the  said  seizure  on  a  voyage  to  any  port  in  a  state  engaged  in  hostilities  with 
the  United  States,  and  therefore  that  the  character  of  contraband  could  not  attach  to 
them : 

"  3.  That  it  is  consistent  with  the  said  plea  that  the  said  goods  were  on  their  way 
to  Matamoras,  a  neutral  port,  for  the  purpose  of  their  being  sent  from  that  port  by 
canal  or  by  another  sea  voyage  to  a  port  in  a  state  engaged  in  hostilities  with  the 
United  States,  in  which  case  the  seizure  of  them  by  the  United  States  cruizers  would 
not  be  justifiable : 

"  4.  That  it  is  consistent  with  the  plea  that  the  goods  which  rendered  the  vessel 
liable  to  be  seized  were  other  goods  than  those  of  the  plaintiff,  and  that  the  plaintiff's 
goods  were  seized  solely  in  consequence  of  the  presence  on  board  the  ship  of  other 
goods  and  papers,  of  which  the  plaintiff  and  the  other  persons  interested  were  wholly 
ignorant : 

"  5.  That  it  is  consistent  with  the  said  plea  that  the  goods  were  at  the  time  of  the 
seizure  on  a  lawful  voyage  to  a  neutral  port,  in  which  case  the  plea  affords  no  answer 
to  the  action." 

As  to  the  demurrer  to  the  eighth  plea,— ''  1.  That  the  alleged  grounds  of  adjudication 
in  the  prize-court  are  irrele^•ant  in  this  action  : 

"2.  That  it  is  ambiguous  on  the  face  of  the  said  judgment  of  the  prize-court  as 
set  out  in  the  eighth  plea,  what  the  ground  of  condemnation  was,  and  therefore  it  is 
not  conclusive  against  the  plaintiff : 

"  3.  That  the  said  judgment  does  not  necessarily  proceed  on  any  ground  falsifying 
any  warranty  contained  in  the  policy  as  to  the  plaintiff's  goods  : 

"  4.  That  it  is  consistent  with  the  said  judgment  that  the  plaintiff's  goods  were  part 
of  the  cargo  not  contraband  of  war  shipped  for  and  intended  to  be  unshipped  at 
Matamoras,  and  that  the  '  Peterhoff,'  after  lauding  the  plaintiff's  goods  there,  was  about 
to  proceed  with  the  contraband  cargo  to  some  other  port." 

"The  plaintiff  will  also  contend  that  the  rejoinders  demurred  to  are  respectively 
bad  on  the  same  grounds  upon  which  the  eighth  plea  is  bad,  and  also  on  the  ground 
that  they  ought  not  to  be  pleaded  by  way  of  estoppel ;  and  that  the  second  repHcation 
to  the  seventh  plea  is  good  as  an  answer  to  that  plea  if  the  plea  be  good,  inasmuch  as 
It  shews  that  the  vessel  was  seized  while  on  a  voyage  to  a  neutral  port,  and  therefore 
the  character  of  the  goods  or  papers  on  board  were  in  no  way  material  in  relation  to 
the  said  policy. 
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subject  is  thus  laitl  down, — "  All  insurances  on  .articles  contraband  of  war  are  wholly 
void  and  incapable  of  being  enforced  in  the  courts  of  the  liellujcrent  country  :  Marshall 
ou  Insurance,  75  ;  Gibson  v.  Seirice,  5  Taunt.  433,  1  Marsh.  119.  If,  however,  effected 
by  or  for  neutrals,  and  sought  to  be  enforced  in  the  court  of  a  ventral  state,  the  case 
would  be  difl'ereiit ;  for,  it  is  not  deemed  unlawful  in  a  neutral  by  his  own  government 
to  be  engaged  in  a  contraband  trade.  The  contraband  articles,  indeed,  are  liable  to 
seizure  and  confiscation  at  the  hands  of  the  enemy  ;  but  the  neutral  is  never  punished 
by  his  own  sovereign  for  his  contraband  shipments.  The  insurance,  therefore,  by 
a  neutral  of  articles  contraband  of  war,  being  per  se  a  valid  contract,  may  be  enforced 
in  the  courts  of  the  neutral  country,  provided  the  nature  of  the  trade  and  of  the  goods 
VMS  disclosed  to  the  underwriter,  or  piovided  there  be  just  ground,  from  the  circumstances 
of  the  trade  or  otherwise,  to  presume  that  he  was  duly  informed  thereof  :  "  3  Kent's 
Comm  "267,  edit.  1844.  There  is  nothing  illegal  in  shipping  goods  for  a  neutral  port 
like  Matamoras  (which  is  on  the  Mexican  side  of  the  Kio  Grande),  though  the  merchant 
may  well  know  that  their  ultimate  destination  is  most  likely  to  be  [799]  Wilmington 
or  Charleston.  And  the  allegations  in  the  seventh  plea  do  not  go  beyond  that.  It  is 
true,  the  plea  goes  on  to  allege  that  the  ship  was  liable  to  be  seized  :  but  it  should 
have  set  out  in  what  respect  it  was  so  liable.  [Erie,  C.  J.  The  plea  alleges,  and  the 
demurrer  admits,  that  the  insurer  was  ignorant  of  the  facts.  It  may  be  that,  if  the 
premises  are  all  immaterial,  the  ignorance  of  them  is  immaterial.  The  observation  is 
suggested  by  the  passage  cited  from  Arnould.]  The  insurer  may  be  ignorant  of  facts 
which  he  ought  and  is  presumed  to  know. 

i.  The  eighth  plea  in  terms  sets  out  the  judgment  of  the  prize-court  at  New  York, 
and  pleads  it  by  way  of  estoppel.     A  sentence  of  a  foreign  court  of  Admiralty,  how- 
ever, is  conclusive  in  this  country  only  provided  the  court  heie  can   see   that   the 
grounds  upon  which  it  proceeded  are  in  accordance  with  the  law  of  nations  and  with 
natural  justice,  if  it  professes  to  set  out  the  grounds  of  its  judgment.     That  is  cleaily 
laid  down  by  Tindal,  C.  J.,  in  JMh/Ieish  v.   Hodyson,   7  Bingh.   495,  5  M.  &  P.  407. 
The  plaintiff'  insured  goods  on  board  the  ship  "George,"  upon  a  voyage  "from  Liver- 
pool to  Buenos  Ayres,  and  any  port  or  ports  in  the  river  Plate ;  and,  in  the  event  of 
a  blockade,  or  being  ordered  off  the  river  Plate,  with  liberty  to  proceed  to  any  other 
port  in  South  America  not  round  Cape  Horn. '     The  declaiation  averred  a  loss  by 
capture.     It  appeared  that  a  notification  of  the  blockade  of  the  poits  in  the  river 
Plate  belonging  to  the  government  of  Buenos  Ayres  had  been  published  in  the  hmdon 
Gazette:  that  the  "  George '' sailed  from  Liverpool  on  the  2nd  of  August,  bound  for 
Buenos  .Ayres,  with  instructions  to  the  captain,  in  the  event  of  his  being  warned  off 
by  an  intimation  from  the  Biazilian  cruizers  of  the  existence  of  the  blockade,  to  pro- 
ceed to  Monte  Video,  and  there  land  the  cargo  ;  that,  on  the  6th  of  October,  about 
6  [800]  p.m.,  the  vessel  arrived  abreast  of  the  port  of  Monte  Video,  two  leagues 
distance  :  that,  the  wind  blowing  from  the  port,  and  the  master  not  meeting  with  any 
ship  of  war,  or  any  other  vessel  from  which  he  could  obtain  any  intelligence  respecting 
the  state  of  the  port  of  Buenos  Ayres,  he  continued  his  voyage,  and  proceeded  fuither 
up  the  river  Plate  in  pursuance  of  his  instructions,  conceiving  that  the  blockade  of 
Buenos  Ayres  no  longei-  existed,  until  he  had  got  somewhat  beyond  the  point  of  Lara, 
about  10  p.m.  on  the  night  of  the  7th  of  October,  when  he  descried  the  Brazilian 
squadron,  and  immediately  let  go  his  anchor  in  sight  of  the  squadron  ;  that,  while  the 
ship  was  at  anchor,  an  officer  belonging  to  the  Brazilian  corvette  of  war  "  Ymperica" 
came  on  boaid  the  " George,"  and  took  away  the  ship's  register,  log-book,  and  the 
instructions  relative  to  the  voyage,  together  with  other  papers  relating  to  the  ship 
and  cargo  ;  that  the  master  was  at  the  same  time  conveyed  on  boaid  the  commodore's 
frigate  "  Nitroy,"  and  one  half  of  the  crew  sent  on  Vjoard  the  corvette  "  Ymperica"  ; 
that  the  master  was  detained  on  board  the  frigate  until  the  11th,  on  which  day  the 
"  George,"  with  the  goods  on  board,  was  carried  into  Monte  Video  as  a  prize  by  the 
Brazilian  squadron  ;  and   that,  after  the  "  George "  and  the  goods  weie  taken  into 
Monte  Video,  proceedings  were  commenced  in  the  prize-court  there,  and  on  the  13th 
of  December,  the  following  sentence  was  pronounced  by  the  judge  of  that  court: — 
"  In  viitue  of  summary  process  against  the  English  brig  '  George,'  taken  by  the  van- 
guard of  the  imperial  squadron  now  blockading  the  enemy's  port  in  the  river  Plate, 
it  plainly  appears  from  all  the  documents  brought  forward  in  the  said  process,  that 
the  said  brig  sailed  from  Liverpool  knowing  of  the  said  blockade,  and  which  the 
captured  do  not  even  deny,  neither  that  her  desti-[801]-nation  was  Buenos  Ayres, 
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f  -h.Vli  nort  at  only  a  short  distance  she  was  taken  ;  and  for  this  reason  it  is 

Se.r  ho  ough;  to  be  considered  as  violating  the  said  blockade  and  which  she 
would  have  effected  but  for  the  diligence  of  the  captnrers,  m  spite  of  all  the  means  , 
'riedtoevadcit-.  neither  are  the  endeavours  used  by  the  captured  to  get  a  part  of 
the  cargo  of  this  prize  into  Buenos  Ayres  less  notorious,  but  which  having  not  been 
able  to  accomplish  in  other  vessels,  and  the  same  being  returned  to  England,  they 
were  in  hones  to  do  in  this ;  and  this  with  all  diligence,  as  is  proved  by  the  oflficial 
renort  fol  57  and  as  is  clear  by  the  evasions  the  captain  had  recourse  to  in  his 
answers  to  the'interrogatories,  and  in  the  clause  shewn  in  the  translated  letter,  fol. 
44  and  G5  ■  for  as  much  as  besides  not  doing  away  the  proof  that  Buenos  Ayres  was 
the'  fir^^t  port  the  shipment  was  destined  for  (in  itself  criminal),  it  also  happened  that 
the  captured  had  not  even  the  plausible  excuse  of  coming  to  this  port  of  Monte  Video 
first  to  "et  intelligence,  and  thereby  comply  with  the  published  instructions  ;  on  the 
contrarv^'it  is  proved  by  the  log-book  translated,  fol.  68,  that  thej'  .saw  it  and  passed 


even  much  beyond  it,  and  where  they  were  captured  :  from  al 
he  documents  state,  I  judge  the  said  brig  '  George  '  and  her 


from  all  which,  and  from  what 
the  documents  state,  I  judge  the  said  brig  '  ueorge  and  her  cargo  to  be  good  and 
lawful  prize  to  the  capturers."  This  court  held  that  the  grounds  of  condemnation  did 
not  appear  so  explicitly  on  this  sentence  as  to  prevent  the  courts  of  this  country  from 
inquiring  into  them.  '  "The  general  law  upon  this  subject,"  says  Tindal,  C.  J.,  "is 
well  known,  that  the  sentence  of  a  foreign  court  of  Admiralty  of  competent  jurisdic- 
tion is  liinding  upon  all  parties,  and  in  all  countries,  as  to  the  fact  upon  which  the 
condemnation  proceeded,  where  such  fact  appears  on  the  face  of  the  sentence  free  from 
doubt  and  ambiguity.  But  it  is  at  [802]  the  same  time  as  well  established  that,  in 
order  to  coMclude  the  parties  from  contesting  the  ground  of  condemnation  in  a  court 
of  law,  such  ground  must  appear  clearly  upon  the  face  of  the  sentence  ;  it  must  not  be 
collected  by  niference  only,  or  left  in  uncertainty  whether  the  ship  was  condemned 
upon  one  ground  which  woukl  be  a  just  ground  of  condemnation  by  the  law  of  nations, 
or  on  another  ground  which  would  only  amount  to  a  breach  of  the  municipal  regula- 
tions of  the  condemning  country."  After  criticising  the  language  of  the  document,  his 
Lordship  concludes, — "  Under  a  sentence,  therefore,  expressed  with  so  much  doubt  and 
ambiguity  as  to  the  real  ground  on  which  it  proceeded,  we  hold  ourselves  at  liberty  to 
determine,  whether,  upon  the  evidence  given  at  the  trial,  such  violation  of  the  blockade 
did  in  fact  take  place  or  not ;  and,  upon  that  question,  we  are  satisfied  on  the  evidence 
that  the  captain  did  not  break  noi'  did  he  intend  to  break  the  l^lockade,  but  that  ln' 
honestly  intended  to  obtain  instructions  from  the  blockading  squadron,  not  having  been 
before  warned  off  by  any  of  the  Brazilian  cruizers."  The  adjudication  here  is  against 
the  shiji  on  the  ground  that  she  was  carrying  simulated  papers  and  goods  contraband 
of  war  really  destined  for  an  enemy's  port.  It  is  no  where  alleged  that  the  plaintiff's 
goods  were  contraband  of  war :  and  the  allegation  that  the  goods  were  not  truly 
destined  for  the  neutral  port  of  Matamoras  is  traversed.  The  mere  fact  of  the 
ship's  papers  being  simulated  is  no  ground  of  condemnation.  It  is  true,  the 
eighth  plea  does  allege  that  the  ship  and  goods  were  destined  to  some  other 
port  or  place  and  in  aid  and  for  the  use  of  persons  then  at  war  with  the  United 
States,  and  in  violation  of  the  law  of  nations.  But  the  sentence,  so  far  as  it 
appears,  does  not  shew  in  what  respect  the  law  of  nations  has  been  violated. 
[803]  [Byles,  J.  Contraband  of  war  alone  may  have  one  eflect ;  but,  coupled  with 
simulated  papers,  the  effect  may  be  different.]  In  Bermrdi  v.  Mottem,  2  Dougl.  575, 
It  was  held  that  ;i  condemnation  by  a  foreign  court  of  Admiralty  is  not  conclusive 
evidence  that  the  ship  was  not  neutral,  unless  it  appear  that  the  condemnation  went 
upon  that  ground.  Lord  Mansfield  there  says :  "  The  first  principles  are  clear  and 
admitted.  All  the  world  are  parties  to  a  sentence  of  a  court  of  Admiralty.  Here, 
there  is  a  monition  published  at  the  Exchange,  and  in  other  countries  at  some  place 
of  general  resort,  and  any  person  interested  may  come  in  and  appeal  at  any  time,  if 
there  has  been  no  laches.  If  there  /m.^  the  time  of  appeal  is  limited.  '  But  the 
sentence,  as  to  that  which  is  within  it,  is  conclusive  against  all  persons,  unless  reversed 
by  the  regular  court  of  appeal.  It  cannot  be  controverted  collaterally  in  a  civil  suit. 
Ihe  difhculty  here  is,  what  the  ground  was  on  which  the  French  court  of  Admiralty 
went,-whether  the  ground  of  enemy's  property,  or  that  of  the  papers  having  been 
thrown  ovei-^)oard.  By  the  maritime  law  of  all  countries,  throwing  papers  oveHroard 
IS  considered  as  a  strong  presumption  of  enemy's  property,  and  upon  that  principle 
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the  Arret  of  1778  (a)  is  founded.     But,  in  all  my  experience  in  England,  I  have  never 
known  a  condemnation  on  that  circumstance  only.     It  is  made  use  of  as  a  strong 
[804]  ground  of  suspicion.     The  arret  is  very  rigid.     It  is  difficult  to  find  out  what 
the  ground  of  this  sentence  was.     I  incline-  to  think  the  court  went  upon  the  ground 
of  cmiay's pmperfij,  and  considered  the  want  of  the  papers  as  a  strong  presumption  of 
that   fact ;,    but  they  did  not  examine  the  captain  upon  interrogatories  as  to  the 
contents  of  the  papers :  and,  upon  the  whole,  enough  does  not  appear  on  this  obscure 
sentence  to  ascertain  precisely  upon  what  it  was  founded,  and  some  other  method 
ought  to  be  taken  to  inquire  what  the  ground  of  it  was.     As  to  whatever  it  nuant  to 
decide,  we  must  take  it  as  conclusive."     In  Pollard  v.  Bell,  8  T.  R.  434,  it  was  held 
that  a  warranty  of  neutrality  in  a  policy  of  insurance  is  not  falsified  by  a  sentence  of 
a  foreign  court   of   Admiralty  condemning  a  ship  for  na^•igating  contrary  to  the 
ordinances  of  that  belligerent  state,  to  which  the  neutral  country  had  not  assented. 
Lord  Kenyon,  in  delivering  judgment,  says  :  "This  is  one  of  the  numberless  questions 
that  have  arisen  in  consequence  of  the  extraordinary  sentences   of   condemnation 
passed  by  the  courts  of  Admiralty  in  France  during  this  war.     I  do  not  think  that 
they  were  characterized  too  strongly  at  the  Bar,  when  it  was  stated  that  they  all 
proceeded  on  a  system  of  plunder ;  but,  still,  until  the  legislature  interferes  on  this 
subject,  we,  sitting  in  a  court  of  law,  are  bound  to  give  credit  to  the  sentences  of  a 
court  of  competent  jurisdiction.     If,  therefore,  in  this  instance,  the  French  court  had 
condemned  this  ship  on  the  ground  that  it  was  not  Danish  property,  we  should  have 
been  concluded  by  that  sentence  in  this  action,  and  must  (however  reluctantly,  it 
being  stated  as  a  fact  in  the  beginning  of  the  Civse  that  it  was  a  Danish  ship),  have 
given  judgment  for  the  defendant.     This  is  proved  by  the  diflferent  cases  cited  in  the 
argument,  with  the  decisions  in  which  I  concur,  and  it  is  supported  by  rea-[805]-sons." 
And,  after  going  through  the  facts,  and  referring  to  Muyne  v.  Walter,  2  Park,  Ins.  531, 
his  Lordship  concludes, — "  On  the  whole,  therefore,  I  am  of  opinion  that,  though,  if 
contrary  to  justice  the  ship  had  been  condemned  simply  because  she  was  not  a  Danish 
ship,  we  should  have  been  concluded  by  that  sentence  ;  yet,  as  the  courts  abroad  have 
endeavoured  to  give  other  supports  to  their  judgment  which  do  not  warrant  it,  and 
have  stated  as  the  foundation  of  the  sentence  of  condemnation,  one  of  their  own 
ordinances  which  is  not  binding  on  other  nations,  this  sentence  does  not  prove  that 
the  ship  in  question  was  not  a  neutral  ship,  and,  consequently,  the  plaintiff'  is  entitled 
to  recover."     So,  in  Calvert  v.  Bmill,  7  T.  R.  523,  a  sentence  of  a  French  prize-court 
was  held  not  to  be  conclusive  evidence  against  a  warranty  of  neutrality,  because  the 
special  grounds  assigned  for  the  sentence  did  not  necessaril}^  lead  to  such  a  conclusion. 
"  If,"  said  Lord  Kenyon,  "  that  court  had  stated  in  their  sentence  that  they  condemned 
the  goods  because  they  were  British  property,  I  should  have  considered  myself  bound 
by  their  sentence ;  but  they  have  assigned  other  reasons  for  their  adjudication  :  the 
express  grounds  of  the  sentence  of  condemnation  are,  that  the  ship  was  destined  for 
one  of  the  West  India  islands,  that  she  was  hired  and  loaded  at  London,  and  that  she 
had  a  certain  quantity  of  gunpowder  on  board,  therefore  they  condemned  her  and 
her  cargo  as  good  prize.     Then  it  is  impossible  for  us  to  conclude  that  the  French 
court  decided  on  the  ground  that  this  was  British  property,  when  all  the  evidence  in 
the  cause,  and  the  reasons  expressly  given  by  them  for  their  judgment,  lead  to  a 
contrary  conclusion."     That  is  an  extremely  strong  case.     [Erie,  C.  J.     The  substance 
of  the  decision  is  that,  if  the  premises  set  out  in  the  foreign  sentence  do  not  warrant 
the  conclusion,  the  court  here  will  [806]  not  hold  itself  bound  by  it.]     Precisely  so. 
Again,   in  Fisher  v.   Ogle,   1   Campb.   4 1 8,   Lord  EUenborough  says :    "  We  shew  a 
sufficient  respect  for  French  sentences,  if  we  attach  credit  in  our  courts  to  what  they 
distinctly  say.     It  is  often  painful  to  go  this  length,  considering  the  piratical  way  in 
which  they  proceed.     But  this  sentence  does  not  say  that  the  ship  was  not  American, 
and  it  is  not  to  be  considered  as  evidence  of  what  it  does  not  specifically  affirm.     I 

(a)  For  the  regulation  of  the  marine,  &c.,  26th  July,  1778,  art.  3.  "All  vessels 
taken,  of  what  nation  soever,  either  neutral  or  allied,  from  which  it  is  known  that  any 
papers  have  been  throvm  into  the  sea,  suppressed,  or  abstracted,  shall  be  declared  good 
prize,  together  with  their  cargoes,  upon  the  mere  proof  that  some  papers  have  been 
thrown  into  the  sea,  without  an}'  necessity  of  examining  what  those  papers  were,  by 
whom  they  were  thrown,  or  even  though  a  sufficient  quantity  should  remain  on  board 
to  justify  that  the  ship  and  its  cargo  belonged  to  friends  or  allies." 
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.l-uT  ^av  .such  sfiiteiiccs  vvill  be  positive  enough  in  future,  siuee  those  who  frame  them 
are  disposed  to  consider  everything  as  good  prize  against  all  mankind.  When  they 
do  speak  out  I  will  give  them  the  same  effect  here  which  they  receive  in  other  places. 
But  there  is  no  proof  in  the  present  case  that  the  property  was  not  American,  though 
such  III  inference  might  be  drawn  from  certain  indirect  statements  in  the  sentence 
now  presented  to  us."  In  the  following  term  a  rule  for  a  new  trial  was  moved  for, 
but  refused,— Lord  Ellenborough  saying:  "I  must  look  to  the  adjudicative  part  of 
the  sentence,  and  there  I  find  nothing  distinctly  stated  as  to  the  ship  or  her  cargo  not 
Ijcin"  American.  Have  you  any  case  in  which  it  was  held  that  judges  must  fish  for  a 
meaning,  when  a  sentence  of  this  kind  is  produced  to  them  !  Here,  the  foreign  court 
.seems  not  to  have  formed  any  settled  opinion  upon  the  subject,  and  not  to  have 
known  or  cared  on  what  grounds  it  proceeded  to  a  condemnation.  It  is  by  an  over- 
strained comity  that  these  sentences  are  received  as  conclusive  evidence  of  the  facts 
which  thev  positively  aver,  and  upon  which  they  specifically  profess  to  be  founded." 
Ill  Sihitfc'i  v.  JJ'uoJmuss,  Pai-k,  Ins.  362,  Lord  Mansfield  laid  it  down  as  a  rule  that,  where 
no  other  grouml  appe.ired,  the  condemnation  of  a  ship  as  prLx  must  be  taken  to  have 
proceeded  on  the  ground  of  enemies'  property,  and  distinguished  that  case  from  Bcynanli 
V.  [807]  Mottnu-,  as  there  another  ground,  namely,  the  arret,  appeared,  on  which  the 
condemnation  might  have  proceeded.  These  cases  are  all  commented  on  in  the  notes 
to  The  Ihiclms  of  KingMmi's  case,  2  Smith's  Leading  Cases,  642,  691,  692,  where  the 
result  is  thus  summed  up:  "Upon  the  whole,  the  rule  appears  to  be, —  1.  That  the 
sentence  of  a  foreign  court  of  Admiralty  of  competent  jurisdiction  pronounced  in  rem, 
is  conclusive  against  all  the  world  as  to  the  existence  of  the  ground  on  which  the  court 
professes  to  decide.  2.  It  would  seem  from  Saloucci  v.  IVoodmass  that  such  a  court 
shall  y'e/Vdfyw,  where  it  states  no  ground  of  decision,  be  presumed  to  have  decided  ou 
the  ground  which  would  warrant  its  decision  in  the  terms  in  which  it  is  pronounced  ; 
and  that,  therefore,  where  a  vessel  is  condemned  as  prize,  the  court  would  be  presumed 
to  have  condemned  it  on  the  proper  ground,  namely,  an  infraction  of  neutrality,  or, 
what  amounts  to  the  same  thing,  a  Ijreach  of  treaty.  But  thirdly,  that  this  pre- 
sumption ends  where  it  appears  doubtful  upon  the  face  of  the  sentence  itself  whether 
the  ship  was  not  condemned  upon  some  other  ground,  such,  for  instance,  as  the  infrac- 
tion of  a  mere  local  ordinance.  In  such  a  case,  it  is  apparent  that  the  words  as  lawful 
pi:e,  even  if  used,  may  l)e,  and  probably  are,  a  mere  misapplication  of  terms,  so  far  as 
they  may  lead  to  the  inference  that  a  breach  of  neutrality  has  been  committed."  As 
to  that  part  of  the  judgment  of  the  prize-court  which  alleges  that  the  ship  carried 
simulated  papers,— why,  it  may  be  asked,  should  the  falsity  of  the  ship's  papers  atlect 
the  innocent  owners  of  the  goods?  It  is  not  alleged  that  they  were  parties  to  any 
deceit.  It  may  be  that  the  captain  of  the  "Peterhoff"'  intended  to  land  the  plaintiff's 
goods  at  Matamoras,  and  then  to  proceed  to  break  the  blockade  at  Wilmington  or 
elsewhere.  But  the  owner  of  the  goods  may,  [808]  nevertheless,  have  been  guilt- 
less of  any  violation  of  the  law  of  nations.  Simulated  papers,  unless  the  under- 
writers consent  to  their  being  carried,  have  been  held  to  avoid  an  insurance  on 
ship:  Ilomeyer  v.  LusUngton,  15  East,  46,  3  Campb.  8.5;  Fomin  v.  Oswell,  3  Campb. 
357,  1  M.  &  Selw.  393  ;  Osioell  v.  Viijiv,  15  East,  70  ;  Bell  v.  BrumJieU,  15  East,  364  ; 
Steel  V.  Lacey,  3  Taunt.  285.  But  it  is  otherwise  in  the  case  of  a  mere  assured  of 
(joods,  who  IS  not  answerable  for  the  proper  documenting  of  the  ship,  without  a  warranty 
or  i-epresentation  of  her  national  character :  Bell  v.  Carstairs,  14  East,  374.  Through- 
out the  cases,  the  having  simulated  papers  is  considered  as  conclusive  evidence  of 
the  ship  being  enemies'  property.  Mr.  Arnould  says  upon  this  subject,—!  Arnould  on 
Insurance  2nd  edit.  734,—"  Owing  to  the  unexampled  difficulties  thrown  in  the  way 
ot  Enghsh  commerce  by  the  ambition  of  Napoleon  during  our  last  great  maritime  wars. 
It  l,ecarae  necessary  in  order  to  carry  on  trade  with  the  continent  at  all,  to  do  so  by 
the  aia  ot  simulated  papers  :  but,  although  it  was  notoriously  impossible  for  our  own 
or  neutral  ships  to  trade,  especially  to  the  Baltic  ports,  without  having  such  papers  on 
board,  yet  our  courts  uniformly  held  that  the  sentences  of  foreign  tribunals  of  prize 
expressly  proceeding  on  the  ground  of  the  ship's  carrying  simulated  papers,  were  con- 
ckisivc  to  discharge  the  underwriter  from  his  liability,  except  where  there  was  an 
expiess  leave  given  in  the  policy  to  carry  them."  There  is  nothing  upon  this  record 
dJ  «  u,    'f  .K  V"^  simulated  papers  on  board  formed  a  ground  for  the  coii- 

S  Hu  .»li     .^°       u'  ^"^g  e-'emies'  property.     For  these  reasons,  it  is  submitted 
that  the  adjudication  which  is  the  subject  of  the  eighth  plea  and  of  the  rejoinder  to 
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the  replication  to  the  third  plea  is  not  conclusive,  but  that  it  is  competent  to  the 
assured  to  shew  that  it  ni;iv  have  [809]  proceeded  upon  a  ground  which  is  not 
warranted  bj'  the  law  of  nations. 

Lush,  Q.  C.  (with  whom  was  Sir  George  Honyman),  contra  (ay.  The  plaintiff 
declares  upon  a  policy  on  goods  on  a  voyage  from  London  to  Matamoras.  The 
seventh  plea  alleges  that  the  goods  were  contraband  of  war,  and  were  shipped  by  the 
insured  for  the  purpose  of  being  sent  to  and  imported  into  a  port  in  North  America 
situate  in  a  state  engaged  in  hostilities  with  the  United  States  of  America,  and  were 
liable  to  be  seized  by  the  cruizers  of  the  United  States  as  contraband  of  war,  and  that 
the  ship  was  during  the  contiii-[810]-uance  of  the  risk  and  at  the  time  of  the  loss 
carrying  goods  and  papers  which  rendered  her  liable  to  be  seized  by  such  cruizers, 
and  that  the  ship  and  goods  were  seized  accordingly, — of  all  which  the  defendant  at 
the  time  of  subscribing  the  policy  was  wholly  ignorant.  A  neutral,  no  doubt,  has  a 
perfect  right  to  trade  with  either  belligerent  party  :  nor  is  a  policy  intended  to  cover 
the  risk  of  conveying  goods  to  an  enemy's  port,  or  of  breaking  a  blockade,  illegal, 
except  in  the  sense  that  the  party  attempting  it  subjects  the  ship  and  cargo  to  con- 
fiscation, whether  the  goods  are  contraband  of  war  or  not.  A  neutral  trades  at  his 
own  peril  with  a  blockaded  port.  AMiere  there  is  no  blockade,  or  no  efficient 
blockade,  a  neutral  may  trade  to  the  port  with  everything  which  is  not  contraband 
of  war.  If  he  attempts  to  carry  thither  contraband  of  war,  he  violates  his  neutrality 
and  renders  himself  liable  to  capture  («)-.  In  1  Kent's  Commentaries,  10th  edit. 
149,  the  law  is  thus  laid  down  : — "  When  goods  are  once  clearly  shewn  to  be  con- 
traband, confiscation  to  the  captor  is  the  natural  consequence.  This  is  the  practice  in 
all  cases,  as  to  the  article  itself,  excepting  provisions ;  and  as  to  them,  when  they 
become  contraband,  the  antient  and  strict  right  of  forfeiture  is  softened  down  to  a 
right  of  preemption  on  reasonable  terms.  But,  generally,  to  stop  contraband  woidd, 
as  Vattel  observes  (book  3,  c.  7,  §  1 13),  prove  an  ineffectual  relief,  especially  at  sea.  The 
penaltv  of  confiscation  is  applied,  in  order  that  the  fear  of  loss  might  operate  as  a  check 
on  the  avidity  for  gain,  and  deter  the  neutral  merchant  from  supplying  the  enemy 
with  contraband  articles.  It  is  a  genei'al  understanding,  grounded  on  true  principles, 
that  the  powers  at  war  may  seize  and  confiscate  all  contraband  goods,  without 
[811]  any  complaint  on  the  part  of  the  neutral  merchant,  and  without  any  imputation 
of  a  breach  of  neutrality  in  the  neutral  sovereign  himself.  It  was  contended  on  the  part 
of  the  French  nation,  in  1796,  that  neutral  governments  were  bound  to  restrain  their 
subjects  from  selling  or  exporting  articles  contraband  of  war  to  the  belligerent  powers. 
But  it  was  successfully  shewn,  on  the  part  of  the  United  States,  that  neutrals  may 
lawfully  sell,  at  home,  to  a  belligerent  purchaser,  or  carry  themselves  to  the  belligerent 

(a)i  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as 
follows : — 

"  1.  That  the  third  plea  is  a  valid  answer  to  the  plaintiff's  claim,  as  it  shews  that 
there  never  was  any  inception  of  the  voyage  insured  : 

"  2.  That  the  judgment  of  the  American  prize-court  set  out  in  the  defendant's 
first  rejoinder  estops  the  plaintiff  from  denying  the  truth  of  the  said  third  plea  : 

"  3.  That  the  seventh  plea  is  good,  as  shewing  a  loss  by  peril  not  insured  against : 

"  4.  That  such  seventh  plea  is  good,  as  shewing  that  the  said  venture  was  one  in 
violation  of  the  law  of  nations  : 

"  .5.  That  the  seventh  plea  is  good,  as  shewing  a  loss  caused  by  the  default  and  act 
of  the  assured  : 

"  6.  That  the  second  replication  to  the  seventh  plea  gives  no  answer  to  it ;  such 
replication  admitting  that  the  goods  were  shipped  for  the  purpose  of  importation  into 
the  confederate  states,  and  were  liable  to  seizure : 

"  7.  That  the  second  replication  to  the  seventh  plea,  if  good,  is  suflScieutly  answered 
by  the  judgment  of  the  American  prize-court  set  out  in  the  defendant's  third  rejoinder, 
which  estops  the  plaintiff  from  setting  up  the  matters  relied  on  by  him  in  his 
replication  : 

"  8.  That  the  eighth  plea  shews  a  valid  answer  to  the  plaintiffs  claims,  as  the 
judgment  of  the  American  prize-court  there  stated  estops  the  plaintiff  from  contro- 
verting the  matters  stated  in  such  judgment,  and  shews  that  the  plaintiff  is  not 
entitled  to  recover  in  this  action." 

{af^  See  GiM  v.  Mason,  1  T.  R.  88,  and  Dalmady  v.  Molteaux,  there  cited. 
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powers,  oontraband  articles,  subject  to  the  right  of  seizure  in  transitu^  This  right 
h,is  since  been  explicitly  declared  by  the  judicial  authorities  of  this  country  (n)  The 
ri.dit  of  the  neutral  to  transport,  and  of  the  hostile  power  to  seize  are  conflicting 
rights,  and  neither  party  can  charge  the  other  with  a  criminal  act.  VV  heaton  (on 
IifternatioiKil  Law),  edit.  1863,  pp.  727,  7G7,  806,  is  to  the  same  effect.  Both  those 
learned  authors  shew  that  it  is  not  necessary  that  the  ship  or  the  goods  should  be 
.'oiiic'  to  a  belligerent  port :  it  is  enough  if  the  object  and  purpose  of  the  shipper  is 
that' they  shall  ultimately  reach  a  belligerent  port.  The  insurance  is  not  valid  ;  the 
insurer  bein<'  put  in  a  position  of  risk  which  he  never  contemplated  when  he  under- 
wrote the  policy.  [Erie,  C.  J.  You  say  the  insurance  is  void  by  reason  of  a  supposed 
purpose  in  the'inind  of  the  shipper?]  Yes.  It  is  the  purpose  in  the  mind  of  the 
assured  which  determines  the  character  of  the  transaction.  Suppose  the  plaintiff  had 
an  agent  at  Matamoras  ready  on  receipt  of  the  goods  to  ship  them  across  the  river,— 
would  not  the  first  step  taken  for  that  purpose  be  illegal?  and  would  not  the  goods 
be  contraband  and  liable  to  seizure  immediately  on  leaving  England?  [812]  [Erie,  C.  J. 
The  consignee  at  Matamoras  would  be  as  willing  to  send  the  goods  to  New  Y'ork  as 
to  Wilmington,  if  he  could  get  as  good  a  price,  or  a  better.]  There  are  numerous  cases 
in  which  it  has  been  held  that  a  contract  is  avoided  by  reason  of  an  illegal  purpose 
in  the  mind  of  one  of  the  contracting  parties :  see  The  Gas-Light  Company  v.  Turner, 
5  N.  &  C.  666,  7  Scott,  779  (in  error, ^6  N.  C.  324,  8  Scott,  609) ;  Lightfoot  v.  Tmant, 
1  Bos.  &  P.  .551 ;  Langton  v.  Hughc><,  1  M.  &  Selw.  593 ;  IVaijmen  v.  Reed,  5  T.  R.  599. 
In  Lightfoof  v.  Temiit,  Eyre,  C.  J.,  says  :  "  No  man  ought  to  furnish  another  with  the 
means  of  transgressing  the  law,  knowing  that  he  intends  to  make  that  use  of  them. 
And  it  will  seldom  happen  that  this  will  be  the  whole  for  which  he  will  have  to  answer. 
The  man  who  knows  that  an  illegal  use  is  intended  to  be  made  of  that  which  he  is 
selling  will  be  thereby  impelled  to  use  his  knowledge  to  make  the  contract  more 
beneficial  to  him.self,  and  it  may  become  his  interest  to  stipulate  for  himself  that  the 
illegal  use  shall  be  made  of  the  goods  he  sells  ;  and  so  the  illegal  use  may  be  the 
very  gist  of  the  contract.  It  is  a  possible  case  that  a  tradesman  may  wish  to  speculate 
in  this  contraband  trade,  and  to  do  it  by  dividing  the  profits  with  some  man 
of  spirit  and  enterprize  but  without  capital.  Such  a  man  would  stipulate  that 
the  goods  which  he  sold  should  be  put  on  board  a  ship  under  a  foreign  commission, 
and  should  be  sent  to  Calcutta  to  be  there  sold.  His  share  of  the  profits  would  be 
found  in  the  price  originally  fixed  on  the  goods,  but  his  hopes  of  payment  would  rest 
entirely  on  the  returns  of  this  contraband  trade.  Such  a  man  would  not  advance  51. 
worth  of  goods  which  were  not  to  be  employed  in  the  contraband  trade.  It  is  essential 
to  his  views,  and  it  enters  into  the  spirit  of  his  contract,  that  the  goods  shall  be 
employed  according  to  [813]  their  destination."  Here,  the  seizure  is  the  loss  com- 
plained of;  and  that  is  brought  about  by  the  illegal  act  of  the  plaintiff'  himself. 
Capture,  rightful  or  wrongful,  is  a  total  loss. 

Then,  as  to  the  effect  of  the  judgment  in  the  prize-court  at  New  Y^ork.  The  judg- 
ment of  the  foreign  court  is  conclusive  as  to  all  the  material  facts  which  it  finds  as  the 
ba.sis  of  its_ adjudication.     Lord  Chief  Justice  Tindal,  in  Dalglehh  v.  Hodgson,  7  Bingh. 

^1?'"''  '1^^'  ^  ^'  ^  ^'  **^'^'  ^^•^^ "  "  ■'''"^  general  law  upon  the  subject  is  well  known, 
that  the  sentence  of  a  foreign  court  of  Admiralty  of  competent  jurisdiction  is  binding 
upon  all  parties,  and  in  all  countries,  as  to  the  fact  on  which  such  condemnation 
proceeded,  when  such  fact  appears  on  the  face  of  the  sentence  free  from  doubt  and 
ambiguity.  But  it  is  at  the  same  time  as  well  established  that,  in  order  to  conclude 
the  parties  from  contesting  the  ground  of  condemnation  in  an  English  court  of  law, 
such  ground  must  appear  clearly  on  the  face  of  the  sentence.  It  must  nut  be  colledcd 
pom  mference  onh,."  Assuming  that  to  be  a  correct  exposition  of  the  law,  what  are 
the  statements  in  this  judgment?  That  the  ship  was  knowingly  on  the  voyage  afore- 
said latlcn  in  whole  or  m  part  with  articles  contraband  of  war,  and  bad  them  in  the 
act  ot  transportation  at  sea,  and  that  the  said  ship  with  her  .said  cargo  was  not  truly 
aestinea  to  the  port  of  Matamoras,  but,  on  the  contrary,  was  destined  to  some  other 
port  or  place,  and  in  aid  and  for  the  use  of  persons  then  at  war  with  the  said  United 
states  and  in  violation  of  the  law  of  nations,  and  the  ship's  papers  were  simulated 
dnu  laise  as  to  her  real  destination :  and  the  sentence  goes  on  to  say  that  thereupon 


riJlLty^'^^%  .  See  i?jrW(;.5o»  V.  Marine  Insnrance  Company,  6  Mass.  R.  102,  113; 
Ihe  Untmima  Tnnidad,  7  Wheaton,  R.  283. 
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it  was  considered  and  adjudged  that  the  ship  and  her  cargo  were  subject  to  condemna- 
tion and  forfeiture,  and  that  the  same  should  be  condemned  and  forfeited  ac-[814]- 
cordingly.  Here  ample  ground  for  a  sentence  of  forfeiture  is  disclosed.  The  possession 
of  simulated  papers  has  always  been  held  to  justify  seizure  and  condemnation  of  both 
ship  and  cargo.  In  the  case  of  The  Franklin,  3  C.  Rob.  Adm.  R.  217,  22-1,  Sii-  W.  Scott, 
alter  time  taken  to  consider,  says  :  "  I  have  deliberated  upon  this  case,  and  desire  it 
to  be  considered  as  the  settled  rule  of  law  received  by  this  court,  that  the  carriage  of 
contraband,  with  a  false  destination,  will  work  a  condemnation  of  the  ship  as  well  as 
the  cargo.  In  the  earlier  case  of  The  Sarah  ChriMinn,  1  C  Rob.  Adm  R.  237,  the  court 
from  a  favourable  regard  to  some  particular  circumstances,  practised  an  indulgence 
in  restoring  the  ship,  but  without  freight  and  expenses,  declaring  it  at  the  time  to  be 
an  indulgence  hardly  reconcileable  to  just  principle.  Having  now  maturely  and  upon 
discussion  considered  the  general  point,  I  am  decidedly  of  opinion  that  confiscation 
of  the  vessel  is  the  legal  result  of  the  carriage  of  contraband  under  a  false  destination." 
The  judgment  of  the  prize-court  is  conclusive  as  to  the  possession  of  simulated  papers 
and  the  false  destination.  It  is  not  left  in  doubt  upon  what  ground  the  condemnation 
proceeded.  [Byles,  J.  Chancellor  Kent  says, — 1  Comm.  150,  10th  edit, — "The  act 
of  carrying  contiaband  articles  is  attended  onh'  with  the  loss  of  freight  and  expenses, 
unless  the  ship  belongs  to  the  owner  of  the  contraband  articles,  or  the  carrying  of 
them  has  been  connected  with  malignant  and  aggravating  circumstances  ;  and,  among 
those  circumstances,  a  false  destination  and  false  papers  are  considered  as  the  most 
heinous.  In  those  cases,  and  in  all  cases  of  fraud  in  the  owner  of  the  ship,  or  in  his 
agent,  the  penalty  is  carried  beyond  the  refusal  of  freight  and  expenses,  and  is  extended 
to  the  confiscation  of  the  ship  and  the  innocent  parts  of  the  [815]  cargo  (a).  This  is 
now  the  established  doctrine."]  The  ground  of  condemnation  here  is,  having  on 
lioard  goods  contraband  of  war,  ;ind  papers  fraudulent  and  simulated  as  to  their 
destination.  If  carrying  contraband  of  war  is  not  enough  ;  if  the  possession  of 
simulated  papers  is  not  enough ;  the  essential  inquiry  was  whether  Matamoras  was 
the  true  destination  of  the  goods.  The  conclusion  the  court  came  to  was  that  the 
papers  were  false,  and  that  the  true  destination  of  the  goods  was  some  confederate 
port.  [Erie,  C.  J.  That  the  ship  with  her  cargo  was  destined,  not  to  Matamoras, 
but  "  to  some  other  port  or  place  :  "  it  may  be  some  neutral  port]  It  goes  on,  "and 
in  aid  and  for  the  use  of  persons  at  war  with  the  United  States,  and  in  violation  of 
the  law  of  nations."  The  propriety  of  the  decision,  it  is  conceded,  cannot  be  inquired 
into  :  it  is  as  conclusive  as  if  the  facts  had  been  found  by  the  verdict  of  a  jury  here. 

Temple,  in  replv.  It  clearly  is  not  illegal  to  supply  a  belligerent  with  contraband 
of  war  either  in  this  country  or  in  a  neutral  port.  If  a  neutral  be  conveying  contra- 
band of  war  for  the  purpose  of  being  converted  to  the  use  of  one  of  the  belligerents, 
if  they  are  seized  by  a  cruizer  of  the  opposite  party,  the  merchant  can  claim  no  pro- 
tection or  redress  from  his  own  sovereign  ;  he  takes  the  goods  at  his  own  risk  :  but 
any  contract  he  may  have  made  in  respect  of  them  in  his  own  country  is  perfectly 
valid.  The  rule  is  well  stated  [816]  in  1  Arnould  on  Insurance,  76-5  :  "  All  insurances 
on  articles  contraband  of  war  are  wholly  void  and  incapable  of  being  enforced  in  the 
courts  of  the  heUigerenI  country.  If,  however,  aff^ected  by  or  for  neutrals,  and  sought 
to  be  enforced  in  the  court  of  a  neutral  state,  the  case  would  be  diff'erent,  for,  it  is  not 
deemed  unlawful  in  a  neutral  by  his  own  government  to  be  engaged  in  a  contraband 
trade.  The  contraband  articles,  indeed,  are  liable  to  seizure  and  confiscation  at  the 
hands  of  the  enemy  ;  but  the  neutral  is  never  punished  by  his  own  sovereign  for  his 
contraband  shipments.  The  insurance,  therefore,  by  a  neutral  of  articles  contraband 
of  war,  being  per  se  a  valid  contract,  may  be  enforced  in  the  courts  of  the  neutral 
country,  provided  the  nature  of  the  trade  and  of  the  goods  was  di.sclosed  to  the  under- 
writer, or  provided  there  be  just  ground,  from  the  circumstances  of  the  trade  or  other- 
wise, to  presume  that  he  was  duly  informed  thereof."  The  seventh  plea  does  not  shew 
with  any  certainty  that  the  object  and  purpose  of  the  plaintift'  was  that  the  goods 
should  be  sent  into  a  port  in  North  America  situate  in  one  of  the  confederate  states. 

(a)  In  support  of  these  positions  the  learned  commentator  cites  Bynk.  Q.  J.  Pub. 
b.  1,  cc.  12,  14  ;  Heinec.  de  Nav.  ob.  Vect.  Merc.  Vetit.  com.  c.  2,  §  6 ;  Opera,  tom.  ii., 
348 ;  The  Staadt  Emhden,  1  C.  Rob.  Adm.  R.  26,  The  Jonge  Tobias,  1  C.  Rob.  Adm. 
R.  329  ;  The  Franklin,  3  C.  Rob.  Adm.  R.  217  ;  The  Neutralitet,  3  C.  Rob.  Adm.  R.  295  : 
The  Eda-ard,  4  C.  Rob.  Adm  R.  68;  The  Ranger,  6  C.  Rob.  Adm.  R.  125. 
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It  may  be  that  the  plaiiitili'  knew  that  they  would  arrive  at  a  market  at  Matamoraa  { 
principally  frequented  by  confederate  buyers  :  but  it  does  not  follow  that  he  shipped 
the  "oods  for  that  port  with  the  intention  that  they  should  be  forwarded  thence  to  a 
confederate  port.  The  ignorance  of  the  underwriter  alleged  m  the  plea,  is  ignorance 
of  that  which  it  did  not  import  the  assurers  to  know,  and  therefore  that  allegation  is 
wholly  immaterial.  There  is  nothing  in  the  destination  of  the  ship  or  goods  to  taint 
this  contract  with  illegality,  within  any  of  the  authorities  referred  to.  Then,  as  to 
the  sentence  set  out  in  the  eighth  plea,  the  grounds  therein  stated  are  not  sufficient  to 
justify  the  seizure.  The  court  finds  that  part  of  the  cargo  was  contraband  [817]  of 
war:  it  may  be  that  the  plaintiff's  goods  were  not  of  that  character;  and  the  ship  had 
liberty  (by  "the  policy)  to  touch  and  stay  at  any  intermediate  port  or  ports.  The  pos- 
session of  simulated  papers  may  aflbrd  eyidence  against  the  ship ;  but  the  owner  of 
the  goods  is  not  resi)onsibIe  for  "the  regularity  of  the  ship's  papers.  In  all  the  cases 
where  simulated  papers  haye  lieen  held  to  be  a  ground  of  condemnation,  there  haye 
been  circumstances  which  warranted  the  conclusion  that  the  goods  were  enemy's 
property.  Here,  the  adjudication  proceeds  upon  a  totally  different  ground,  viz  that 
the  goods  were  intended  to  reach  the  hands  of  an  enemy.  [Lush.  The  prize-court 
has  found  as  a  fact  that  "  the  said  ship  with  her  cargo  was  not  truly  destined  to 
the  port  of  Matamoras,  but,  on  the  contrary,  was  destined  to  some  other  port  or 
place,  and  in  aid  and  for  the  use  of  persons  then  at  war  with  the  United  States, 
and  in  violation  of  the  law  of  nations," — in  effect,  that  the  vessel  did  not  sail  on  the 
voyage  insured  :  and  it  is  submitted  that  the  plaintiff  is  bound  by  that  finding.] 

Cur.  adv.  ^-ult. 

Ekle,  C.  J.,  on  a  subsequent  day  delivered  the  judgment  of  the  court  (a)  : — 

The  declaration  is  on  a  policy  of  insurance  on  goods,  from  London  to  Matamoras, 
in  the  usual  form,  and  alleges  a  loss  in  the  course  of  that  voyage  by  a  peril  insured 
against. 

The  se\'enth  plea  alleges  that  the  goods  were  contraband  of  war,  and  were  shipped 
by  the  plaintiff  for  the  purpose  of  being  sent  to  and  imported  into  a  port  in  a  state 
engaged  in  hostilities  with  the  United  States,  and  were  liable  to  be  seized  by  the 
cruizers  of  the  [818]  United  States  as  contraband  of  war  ;  that  the  ship  was  carrying 
goods  and  papers  which  rendered  her  liable  to  be  seized  by  such  cruizers  ;  and  that 
the  siiip  and  goods  were  seized  accordingly,  which  is  the  loss  complained  of, — of  all 
which  the  defendant  at  the  time  of  subscribing  the  policy  was  wholly  ignorant. 

The  demurrer  to  this  plea  raises  the  question  whether  the  facts  alleged  shew  a 
defence  :  and  our  answer  is  in  the  negative. 

The  plea  was  probably  intended  to  be  a  defence  on  the  ground  of  the  concealment 
by  the  plaintiff  of  material  facts.  But  we  do  not  find  sufficient  averments  to  establish 
that  defence.  As  we  read  the  plea,  we  take  it  to  be  consistent  therewith  that  the 
goods  of  the  plamtitf  were  sent  fi'om  a  neutral  port  to  a  neutral  port  in  a  neutral  ship. 
1  be  allegation  in  the  declaration  that  the  goods  were  sent  from  London  to  Matamoras, 
IS  admitted  by  the  plea :  and,  although  we  cannot  notice  judicially  the  situation  of 
Matamoras,  so  neither  can  the  defendant  rely  on  its  proximity  to  the  confederate 
states,  or  make  any  unfavourable  inference  therefrom  against  the'plaintiff',  if  the  goods 
were  in  the  course  of  transport  from  a  neutral  to  a  neutral  port.  The  better  opinion 
seems  to  be  that  war  does  not  give  to  a  belligerent  any  right  to  seize  goods  on  account 
ot  their  quahty  :  see  the  authorities  collected  in  Ortolan  Diplomatie  de  la  Mer,  vol.  2, 
pp.  165-213.  ' 

The  allegation  that  the  goods  were  shipped  for  the  purpose  of  Ijeing  sent  to  an 
enemy  s  port  IS  an  allegation  of  a  mental  process  only.  We  are  not  to  assume  there- 
furHl\''  '  P';"'u'*^  ^'""^  "''^^'*^  ^"y  ^'°»t''^^''t  or  provided  any  means  for  the 

M.h1  ™"'""'"°"  °^  ^'  ^°°'''  "^^°  '^'^  «»e™y'«  «tate,  or  that  the  shipment  to 
n  ;  tn  rsiQl'M  f "  ""''^i  P''^'"''-  "  ^'^'^  8°°^^^  ''^'^  i"  a  course  of  transmission, 
the  nolirv  «,S  trTTv"'  *°  an  enemy's  port,  the  voyage  would  not  be  covered  by 
afieJ  t  ™  do  f ,  f  1  "A"'  'i  '^-'''^  "'  '^''''''  terms  by  the  third  plea.  Here,  the 
Safe  Zt.Wnl  "^"''  ^lestmation  to  the  neutral  port  to  which  the  insurance 
S  of'  he  vov^tT ''  P^r*  f-^'"^'"S  in  the  mind  of  the  assured,  after  the  termina- 
eonsis  ent  with  th«/.?"'  '  ^°'  't  "'*f"°''  destination  of  the  cargo  and  ship.  It  is 
-!!!!!^'!!Z!^^L!^!^Z'!g^^  plaintiff  made  the  consignment 

(a)  The  case  was  argued  before  Erie,  C.  J ,  Byles,  J.,  and  Keating,  J. 
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for  mercantile  piofit  as  the  end  to  be  attained  by  him  ;  in  other  words,  that  he  Ivnew 
oi  an  effective  demand  for  warlike  stores  at  Matamoras,  and  was  induced  to  send  a 
supply  by  the  expectation  of  a  higher  price,  and  that  he  expected  that  the  purchase 
would  probably  be  made  on  behalf  of  the  confederate  states,  and  in  that  sense  had  the 
purpose  that  the  goods  should  pass  into  those  states.  In  that  sense,  price  was  the 
ultimate  end  which  he  purposed  to  attain  ;  and  federal  and  confederate  were  alike 
indifferent  as  a  means,  provided  he  attained  that  end :  and  in  a  neutral  territory  he 
might  lawfully  sell  to  either. 

The  distinction  between  a  mere  mental  purpose  that  an  unlawful  act  should  be 
done,  and  a  participation  in  the  unlawful  transaction  itself,  is  made  more  clear  by 
reference  to  the  cases  of  Hohnan  v.  Johnson,  Cowp.  341,  and  Lightfoot  v.  Tenant, 
1  Bos.  &  P.  554.  In  the  former,  the  plaintiff  in  a  foreign  country  sold  goods  to  the 
defendant,  knowing  that  he  purposed  to  smuggle  them  into  England  ;  and  in  one 
sense  the  plaintiff  there  sold  them  with  the  purpose  that  they  should  be  so  smuggled  ; 
but,  as  he  did  not  participate  in  any  way  in  the  unlawful  transaction,  the  mere  mental 
[)urpose  did  not  avoid  the  contract  of  sale.  In  the  second  case  {Litjhtfoot  v.  Tenant), 
the  plaintiff  sold  goods  to  the  defendant,  to  be  delivered  abroad  in  order  that  they 
should  be  sent  unlawfully  to  the  East  Indies :  [820]  after  verdict  for  the  defendant 
mi  a  plea  alleging  this  fact,  on  motion  for  judgment  non  obstante  veredicto,  the 
'il)jection  was  raised  that  the  mere  mental  purpose  of  the  vendor  did  not  avoid  the 
contract  of  sale:  but  the  objection  was  answered  by  suggestion  of  the  fact  that  the 
plaintiffs  participation  in  the  unlawful  transaction  went  beyond  the  mere  mental 
purpose,  that  he  was  taken  to  be  a  party  to  the  whole  project,  and  to  be  acting  in 
the  execution  thereof  in  the  sale,  which  was  the  cause  of  action :  and  upon  these  facts 
the  contract  was  held  void. 

For  these  reasons,  we  think  the  averment  "that  the  goods  were  shipped  for  the 
purpose  of  being  sent  to  an  enemy's  port"  (construing  those  words  as  we  have  done), 
is  insufficient  to  establish  that  they  were  liable  to  seizure  for  a  breach  of  neutrality. 

The  effect  of  the  other  allegations  in  the  plea  depends  much  on  that  which  we 
have  last  considered.  If  goods  fit  for  immediate  use  in  war,  and  therefore  of  the 
c|ualit\'  described  b}'  the  term  contraband  of  war,  are  passing  between  neuti'als,  it 
seems  that  they  are  not  liable  to  seizure  by  a  belligerent.  The  right  of  capture, 
according  to  Sir  William  Scott's  opinion  expressed  in  the  case  of  The  Imina,  3  C.  Rob. 
Adm.  R.  168,  attaches  only  where  they  are  passing  on  the  high  sea  to  an  enemy's 
port, — "They  must  be  taken  in  delicto,  that  is,  in  the  actual  prosecution  of  a  voyage 
to  an  enemy's  port." 

The  liability,  therefore,  of  these  goods  to  lawful  seizui'e,  although  their  quality 
was  such  as  might  make  them  contraband  of  war,  depended  on  their  destination ;  and 
they  were  not  liable,  unless  it  distinctly  appeared  that  the  voyage  was  to  an  enemy's 
port. 

The  further  allegation  that  the  ship  was  carrying  goods  and  papers  which  made 
them  liable  to  be  seized,  is  immaterial  as  a  ground  of  defence ;  for,  these  goods  [821] 
are  not  alleged  to  be  the  plaintiff's  goods,  and  the  plaintiff  is  not  shewn  to  be  respon- 
sible for  the  ship's  papers,  nor  for  any  other  goods  than  his  own.  Also,  if  the  voyage 
was  to  a  neutral  port,  and  the  law  be  as  above  stated,  the  facts  alleged  do  not  shew 
that  the  ship  and  goods  were  liable  to  seizure. 

Furthermore,  the  allegation  that  the  ship  was  carrying  papers  which  made  her 
liable  to  be  seized,  is  not  strictly  accurate,  in  reference  to  the  law  of  nations.  The 
papers  alone  are  not  a  breach  of  neutrality  so  as  to  work  a  forfeiture  of  the  ship  :  they 
are  only  evidence  from  which  cause  of  forfeiture  may  be  inferred :  they  may  be  evidence 
either  of  enemies'  property  or  of  destination  to  a  blockaded  port,  or  to  an  enemy's 
port,  with  contraband,  and  so  be  evidence  on  which  the  judge  may  find  a  cause  of 
forfeiture  proved :  but  they  are  in  themselves  no  cause  of  forfeiture.  The  language 
of  Sir  William  Scott,  in  the  case  of  The  FrankHn,  3  C.  Rob.  Adm.  R.  221,  speaking  of 
simulated  papers,  and  saying  that  "this  fraudulent  conduct  justly  subjects  the  ship 
to  confiscation,"  must  be  taken  with  reference  to  the  question  before  him, — whether 
the  ship  should  be  confiscated  as  well  as  the  contraband  cargo:  and  his  decision  is  in 
the  affirmative,  and  rightly  if  the  ship-owner  was  knowingly  conveying  contraband 
to  an  enemy's  port,  of  which  knowledge  papers  indicating  a  false  destination  would 
raise  a  presumption. 

These  being  the  premises  alleged  in  the  plea,  the  allegation  that  the  defendant 
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WIS  itc.....a„t  of  them  is  of  no  Hvail.  If  the  defence  is  that  the  plaintifi  has  concealed 
a  fact  which  he  was  bound  to  disclose,  the  plea  should  have  been  framed  accordingly. 
As  it  stivnds,  it  shews  no  wrongful  act  on  the   part  of  the  plaintiff  towards  the 

'"^"iTthe  proper  construction  of  the  premises  in  the  [822]  plea  be  diflFerent  fiom  that 
which  we  have  come  to,  still  the  allegation  of  the  defendants  ignorance  of  those 
premises  would  not  make  the  plea  a  good  defence  on  the  ground  of  concealment.  Ihe 
insurance  is  against  capture,  lawful  and  unlawful ;  and  the  defendant,  in  order  to 
dischar<^e  himself,  must  shew  a  conecalraent  by  the  assured.  Mr.  Phillips,— Phillips 
on  Insurance,  vol.  1,  §531,— says:  "Concealment  is  where  one  party  suppresses  or 
neglects  to  communicate  a  material  fact."  It  is  quite  consistent  with  anything 
appeai-ing  on  this  record,  that  a  letter  from  the  plaintift"  may  have  miscari-ied,  or  that 
the  defendant  may  have  remained  in  ignorance,  without  any  default  of  the  plaintiflf'. 
The  allegation,  therefore,  of  the  ignorance  of  the  defendant  is  of  itself  iiuiiviterial, 
and  has  no  eflect  in  avoiding  the  policy;  and  the  result  is  that  we  consider  the 
seventh  plea  to  be  bad. 

We  proceed  now  to  the  eighth  plea,  which  in  substance  alleges  that  the  ship  did 
not  sail  on  the  voyage  covered  by  the  policy. 

The  third  plea  pleads  the  .same  ground  of  defence  as  a  fact  in  direct  terms  :  the 
eighth  plea  pleads  it  by  way  of  estoppel,  setting  out  a  judgment  in  which  the  fact 
is  supposed  to  be  stated  as  a  matter  whereon  the  court  had  adjudicated,  and  then 
relying  on  the  judgment  to  estop  the  plaintift  from  denying  that  fact.  The  same 
estoppel  is  the  ground  of  two  rejoinders  to  two  replications  :  and  the  eighth  plea  and 
the  two  last-mentioned  rejoinders  may  be  considered  together. 

The  defendant,  in  support  of  these  pleas,  relied  on  the  rule  that  sentences  of 
foreign  courts  deciding  questions  of  prize  are  to  be  received  as  conclusive  evidence  in 
actions  on  policies,  on  every  subject  immediately  and  properly  within  the  jurisdiction 
of  the  couit  on  which  it  has  professed  to  decide  judicially  :  see  the  opinions  of  the 
judges  in  Lothian  v.  [823]  Henderson,  3  Bos.  &  P.  499 :  and  he  contended  that  the 
judgment  as  pleaded  shewed  that  the  voyage  on  which  the  ship  was  captured  was  not 
a  voyage  from  London  to  Matamoras.  The  plaintiff,  in  answer,  contended, — first, 
that  the  decision  does  not  profess  to  determine  the  matter  of  fact  on  which  the  defen- 
dant relies,— and,  secondly,  if  it  had  decided  that  matter  of  fact,  still  that  the  decision 
could  not  be  pleaded  as  an  estoppel.     And  we  are  of  opinion  that  the  plaiiitifJ'  is  right. 

The  rule  making  the  decision  of  a  court  which  creates  the  status  of  a  person  or 
thing  conclusive  upon  all  persons  as  to  the  existence  of  that  status,  has  been  regarded 
as  salutary.  Sentences  of  nullity  of  marriage  in  the  Ecclesiastical  courts,  of  forfeiture 
in  the  Exchequer,  of  .settlement  of  paupers  by  the  quarter  sessions,  and  of  prize  in 
prize-courts,  are  examples.  In  Hughes  v.  Cornelius,  3  Show.  495,  the  rule  was  applied 
within  salutary  limits,  where,  in  trover  for  a  ship  hy  the  former  owner,  the  sentence 
of  a  prize-court  was  held  conclusive  to  shew  that  the  property  had  been  changed.  See 
Doe  Y.  Ohm;  2  Smith's  Leading  Cases,  p.  677,  where  the  whole  subject  is  fully  con- 
sidered with  much  learning  and  lucid  arrangement. 

But  the  rule  making  the  finding  of  a  judge  upon  any  matter  of  fact  upon  which 
he  professes  to  form  his  judgment  conclusive  upon  all  the  world,  has  been  supposed 
to  be  anomalous,  and  to  produce  pernicious  results :  .see  Lord  Eldou's  opinion  in 
j^othiunv  Hende,-son,  3  Bos.  &  P.  499,  to  that  effect.  Also  in  Geyer  v.  A,,uilar,  7  T.  K. 
bJo  bSl,  Lord  Keiiyon  speaks  of  the  rule  as  a  source  of  the  grossest  injustice.  So, 
m  J-tsher  V.  Ugle,  1  Campb.  418,  Lord  Ellenborough,  speaking  of  this  rule,  savs  : 
ine  (ioctrine  rests  on  a  case  in  Shower,  which  does. not  fully  support  it;  and  the 
practice  ot  recen-mg  these  sentences  often  leads  in  its  consequences  to  the  grossest 

,  '^^^-r^  ^,^'f  p°"t''  ^^"'''^'^''  '"efer  to  Dalgleish  v.  Hodgson,  7  Bingh.  495,  5  M.  &  P.  407, 
,        1    f      ' ,     '^•'  ^.^>'^  ^^^^  *^^e  sentence  of  a  prize-court  is  not  conclusive  as  to  the 
r  ,t  KpVf.  °"      '"f  •°"'  '^  ^^"''^  ^'^  '^"y  ambiguity  as  to  what  the  ground  is.     It  must 
holZlt  "'  ""certainty  whether  the  ship  was  condemned  on  a  ground  which  would 
•L  bilnrh  nf  ^i!  "'■'^'°"''  "'■  °"  ^"°*^er  ground,  which  would  amount  only  to 

se.ln.Po  1,  tl"""'"P^^  regulations  of  the  condemning  country.     Although  these 
he    lue  W         'Tr'^  '°  '^''^''''''  ^^'"  ^l^e  precedents  shew  that,  when  received, 
act  i     ni  or'f '  ■'  f  ^">"«1'  fo'-  the  purpose  of  seeing  whether  the  matter  of 
fact  in  pioof  of  which  they  are  adduced  was  clearly  and  "certainly   foL.nd   by   the 
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judge  whose  sentence  is  relied  on.  Beniardi  v.  Motieux,  2  Dougl.  581,  and  Calvert 
X.  Bovill,  7  T.  R.  523,  are  two  among  numerous  cases  which  might  be  cited  to 
this  ettect. 

We  now  proceed  to  examine  the  judgment  set  out  in  the  eighth  plea.  The  con- 
demnation appears  to  us  to  have  been  for  carrying  contraband  of  war  intended  to  be 
for  the  use  of  the  enemies  of  the  United  States  :  and  the  sentence,  so  far  from  deciding 
that  the  ship  with  the  said  goods  did  not  sail  on  the  voyage  from  London  to  Matamoras, 
appears  to  us  to  express  that  she  was  on  that  voyage  when  she  was  taken.  The  first 
matter  of  fact  found  by  the  judge  is,  that  the  ship  was  knowingly  on  the  myage  afore- 
.-aid  (that  is,  from  London  to  Matamoras),  laden  with  contraband.  The  second  is,  that 
the  said  ship  with  the  said  cargo  was  not  truly  destined  to  Matamoras,  a  neutral  port, 
and  for  the  purpose  of  trade  and  commerce  within  the  authority  and  intendment  of 
public  law,  but  was  destined  for  some  other  port  or  place,  and  in  aid  and  for  the  use 
of  the  enemy,  and  in  violation  of  the  law  of  nations  ;  and  that  the  ship's  papers  were 
simulated  and  false. 

[825]  If  the  judge  meant  to  find  that  the  ship  was  not  bound  to  Matamoras,  but, 
on  the  contrary,  to  a  port  of  the  enemy,  the  finding  would  have  been  so  expressed. 
But,  if  he  meant  to  find  that  she  was  bound  to  Matamoras,  not  for  the  purpose  of 
commerce  with  the  inhabitants  thereof,  but  for  the  purpose  of  such  a  sale  or  transfer 
there  as  that  the  confederates  should  get  the  use  of  the  cargo,  all  the  words  of  the 
judgment  have  their  usual  meaning  and  eflect.  AVe  have  no  jurisdiction  to  inquire 
into,  nor  are  we  at  all  considering,  the  validity  of  the  legal  grounds  of  the  judgment: 
our  task  is,  to  ascertain  what  matter  of  fact  the  judge  found  to  exist.  He  may  have 
considered  that  trading  with  the  confederates  was  not  within  the  authority  and 
intendment  of  public  law,  and  was  in  violation  of  the  law  of  nations ;  and  that  a 
\oyage  to  Matamoras,  in  order  that  the  cargo  should  be  transferred  from  thence  to 
some  port  or  place  for  the  use  of  the  confederates,  was  a  destination  of  the  cargo  for 
such  port  or  place,  and  made  it  liable  to  confiscation ;  and  that  the  papers  were 
simulated  and  false,  because  the}'  represented  Matamoras  as  the  final  destination,  and 
concealed  a  purpose  of  ulterior  destination. 

By  this  examination  of  the  judgment  set  out  in  the  plea,  we  are  led  to  the  conclu- 
sion that  the  learned  judge  did  not  intend  to  find  as  a  matter  of  fact,  either  that  the 
ship  had  not  sailed  on  a  voyage  to  Matamoras,  or  that,  after  having  so  sailed,  she  had 
deviated  from  that  voyage.  But,  on  the  contrary,  he  condemned  her  as  lawful  prize 
because  she  was  in  prosecution  of  that  voyage  with  an  ulterior  destination,  either  for 
the  cargo  or  the  ship,  or  both,  as  above  explained. 

The  judgment,  therefore,  does  not  sustain  the  inferences  of  fact  which  the  defen- 
dant seeks  to  establish  thereby ;  nor  does  it  sustain  his  claim  of  right  to  pi'event  the 
plaintift'  from  shewing  the  truth  in  respect  of  this  fact :  and  the  plea  is  therefore  bad. 

[826]  Thus  far  the  judgment  is  the  judgment  of  myself,  my  Brother  Byles,  and 
my  Brother  Keating.  The  other  answer  to  the  eighth  plea  is  the  opinion  of  my 
Brother  Byles  and  myself.     ]NIy  Brother  Keating  neither  assents  nor  dissents. 

We  are  further  of  opinion  that  the  eighth  plea  and  the  same  rejoinders  as  last 
mentioned  are  bad,  because  the  finding  of  a  matter  of  fact  in  the  course  of  the 
adjudication  of  a  prize-court  cannot  be  pleaded  as  an  estoppel  in  the  cases  where,  if 
adduced  in  evidence,  the  judgment  would  be  received  as  conclusive  proof  of  the  fact 
so  found.  Although  the  cases  are  numerous  in  which  the  evidence  has  been  admitted, 
still  there  is  no  precedent  for  the  plea  of  the  fact  as  an  estoppel,  that  we  have  been 
able  to  find. 

The  principle  on  which  the  evidence  was  held  admissible  is  not  clear.  Lord 
Eldon,  in  Lothian  v.  Henderson,  3  Bos.  &  P.  499,  says  it  was  introduced  at  first  against 
the  insurers  to  prove  the  loss,  and  was  afterwards  used  by  the  insurers  for  their 
defence.  Lord  Ellenborough,  in  Fisher  v.  Oyle,  cited  supra,  speaks  of  it  as  a  matter 
of  comity  between  the  two  courts.  Such  evidence  does  not  fall  within  any  legal 
description  of  matter  of  estoppel ;  nor  is  it  guarded  by  the  safeguards  against  abuse 
which  restrict  matters  of  estoppel  in  respect  of  parties  and  of  subject-matter.  In 
Barrs  v.  Jackson,  1  Y.  &  C.  C.  C.  585,  cited  in  Doe  v.  OUcer,  2  Smith's  Leading  Cases, 
677  (5th  edit.).  Knight  Bruce,  V.  C,  gives  an  elaborate  judgment  on  estoppel,  and 
lays  down  the  principle  thus, — "Generally,  neither  the  judgment  of  a  concurrent  nor 
of  an  exclusive  juriscliction  is  conclusive  evidence  of  any  matter  which  came  collaterally 
in  {|uestion  before  it,  though  within  the  jurisdiction,  or  of  any  matter  incidentally 
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eo.'nizil.le  or  of  anv  matter  to  be  inferred  by  argument  from  the  judgment;  and 
a  iii.l-men't  is  Hnal  onlv  for  its  proper  purpose  and  object. 

r8271  The  admissiliilitv  of  the  judgments  of  prize-courts  upon  matters  of  fact,  is 
„ot  restricted  within  these  limits;  and,  although  we  are  bound  here  to  hold  that  they 
■ire  -dmissible  so  far  as  the  decided  cases  have  established  their  admissibility,  yet 
i,evond  that  limit  we  would  not  go :  and  we  consider  that  the  attempt  to  use  the 
iud^'raent  as  an  estoppel  does  transgress  that  limit,  there  being  no  precedent  for  it. 
In  rehhv  upon  the  absence  of  any  precedent,  we  do  not  consider  that  this  objection 
is  confined  to  matter  of  form.  It  restricts  in  some  degree  the  tendency  of  such 
evidence  to  defeat  real  truth  by  technical  proof ;  and  it  may  have  the  effect  of  pre- 
vcntin-'  the  foreign  judgment  from  being  misunderstood  or  misapplied. 

If  Hie  judgment  can  only  be  adduced  in  evidence,  and  is  not  pleadable  as  an 
estoppel,  the  nTeaning  may  be  ascertained  by  adducing  in  evidence  the  preliminary 
proceedings  and  other  matters  referred  to  in  the  judgment. 

In  Ihniarill  v.  Motku.r,  2  Dougl.  .575,  Lord  Mansfield  admitted  a  French  arret,  and 
expressed  his  oiiinion  that  the  proccs  verbal  on  which  the  judgment  was  founded  ought 
to  have  been  given  in  evidence  at  the  trial  by  the  jilaintif^',  to  shew  the  meaning  of 
the  judgment,  that  is,  to  shew  whether  the  court  intended  to  find  enemy's  pioperty, 
and  so  to  prove  a  breach  of  warranty  of  neutrality,  or  to  condemn  by  reason  of  an 
iinvt  against  throwing  papers  overboard.  So,  in  Christie  v.  Secretan,  8  T.  K.  192,  the 
court  by  the  special  case  had  power  to  refer  to  the  proceedings  before  the  Tribunal  de 
Commerce,  and  also  to  a  printed  copy  of  a  treaty  between  France  and  America,  to 
shew  the  meaning  of  the  judgment.  So,  in  Pollard  v.  Bell,  8  T.  R.  434,  the  court 
referred  for  the  same  purpose  to  the  judgments  in  the  Tribunal  de  Commerce  at 
Bordeaux,  in  the  Tribunal  Civil  de  la  Gironde,  and  in  the  [828]  Cour  de  Cassation  at 
Paris.  So,  in  Ikdijlimh  v.  Hodgson,  7  Bingh.  494,  5  M.  &  P.  407,  the  circumstances 
under  which  the  ship  entered  the  Kiver  Plate  were  admitted  in  evidence,  to  shew  the 
meaning  of  the  judgment, — that  is,  to  shew  whether  she  was  condemned  for  breaking 
blockade  or  for  di.sobedience  to  a  municipal  law  of  Brazil. 

These  are  the  considerations  wdiich  induce  us  to  adhere  to  precedent  and  reject  the 
plea  of  estoppel. 

If  the  judgment  here  in  question  should  be  hereafter  adduced  in  evidence  in 
support  of  the  third  plea,  it  may  be  that  it  would  be  found  to  refer  to  pleadings  and 
doctrines  of  public  law,  and  to  various  classes  and  items  of  proof  relating  to  acts  and 
declarations  of  parties  on  board,  and  so  forth  :  and,  if  the  judgment  was  given  in 
evidence,  these  matters  so  referred  to  therein  might  be  also  adduced  in  evidence,  and 
might  shew  that  the  fact  was  not  found  by  the  judge,  as  supposed  by  the  defendant. 
This  inquiry  would  not  tend  to  impeach  the  conclusive  effect  of  the  judgment  upon 
the  question  of  prize,  but  might  prevent  a  mistaken  assumption  from  prevailing  over 
the  truth. 

For  these  reasons,  we  give  our  judgment  on  these  demurrers  for  the  plaintiff. 

We  consider  the  eighth  plea  open  to  the  further  objection,  that  it  does  not  plead 
the  issuable  fact  in  respect  of  the  voyage,  but  the  evidence  which  might  prove  that 
fact.  It  pleads  the  probans,  and  not  the  probandum.  But,  as  this  objection  would 
not  apply  to  the  rejoindei'  to  the  replication  to  the  third  plea,  we  do  not  further 
advert  to  it. 

Judgment  for  the  plaintiff  (a). 

[829]    In  the  ExcHEciUEK  Chamber. 

Michaelmas  Vacation,  1864. 

M.\iJDicK  AND  Another  v.  Marshall.    Nov.  30th,  1864. 

[S.C.  11  L.  T.  611 ;  10  Jur.  N.  S.  1201 ;  13  W.  R.  205.   Followed,  Pdlojv.  Packinjlor^, 

1867,  L.  R.  2  C.  P.  541.] 

^"tlf 'f 'f  ^"''  ?^^' ?;  '''  r°^'i«'°"'^l  directors  of  a  projected  joint-stock  company, 
resolved  at  a  meeting  that  the  company  should  be  advertized  in  several  newspapeis; 

(a)  The  matter  was  not  further  contested. 
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and  directed  their  secretary  to  take  the  necessary  steps  for  that  purpose.  The 
secretary  accordingly  applied  to  an  advertizing  agent,  to  whom  (on  his  calling  at 
the  companj^'s  offices  to  inquire  under  what  authority  the  secretary  was  acting)  he 
shelved  the  prospectus  and  the  above  rewUdions  :  —  \le\d, — atlirming  the  judgment  of  the 
Common  Pleas, — that  there  was  evidence  to  go  to  the  jury  that  the  directors  who 
were  parties  to  the  resolutions  were  responsible  for  the  debt  thereby  incurred,  not- 
withstanding they  had  been  induced  to  allow  their  names  to  appear  as  directors 
upon  the  faith  of  the  secretary's  assurance  that  all  the  preliminarj'  expenses  would 
be  provided  for  by  him,  and  that  they  would  incur  no  liability, — there  being 
nothing  to  shew  that  the  secretarj',  in  giving  the  orders,  or  in  communicating  to  the 
plaintiffs  the  resolutions  of  the  directors,  had  acted  beyond  the  scope  of  his  actual 
or  apparent  authority  as  secretary'. 

This  was  an  action  brought  by  the'plaintiffs,  who  are  advertizing  agents  in  London, 
against  the  defendant,  a  merchant  in  London,  for  the  recovery  of  13761.  5s.  for 
advertizing  "The  Adelaide  (North  Arm)  Port  and  Railway  Extension  and  Land 
Company,  South  Australia."  The  declaration  contained  counts  for  work  and  materials 
pro\'ided,  for  money  paid,  and  money  due  on  an  account  stated.  Plea,  nevei- 
indebted.     Issue. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  Kingston  Surrey  Assizes,  1864.  The 
evidence  was  in  substance  as  follows  : — 

Alfred  Maddick,  one  of  the  plaintiffs,  stated  that  he  became  acquainted  with  one 
Payne  (the  secretary  of  the  company)  in  January,  1S63,  who  promised  to  get  him  and 
his  partner  appointed  agents  to  the  companj^ ;  that,  in  June  of  that  year,  he  called  at 
the  company's  offices,  36  Old  Broad  Street,  City,  and  there  saw  Payne,  and  asked  him 
who  were  to  be  the  responsible  parties  for  his  account,  to  which  Payne  answered, 
"The  directors,  of  course,"  telling  him  that  "the  minutes  were  passed,"  and  handing 
him  a  prospectus  which  described  the  company  as  consisting  of  a  capital  [830]  of 
400,0001 ,  in  20,000  shares  of  201.  each,  and  stated  the  company  to  be  formed  for  the 
purpose  of  affording  more  convenient  accommodation  for  the  shipping  and  commerce 
of  the  colony  of  South  Australia,  and  contained  (amongst  others)  the  name  of  Marshall 
Ithe  defendant)  as  one  of  the  directors,  and  that  of  Payne  as  secretary ;  that,  on  the 
10th  of  June,  li^63,  he  received  from  Payne  an  order  (which  was  also  signed  by  one 
Allen,  who  was  represented  by  Payne  to  be  the  "  manager ''  of  the  company)  to  advertize 
the  company  in  a  great  number  of  newspapers  in  town  and  country ;  that  the  first 
advertizement  was  accordingly  inserted  on  the  11th  of  June  ;  that  he  again  saw  Payne 
on  the  Ilth  of  June,  when  that  gentleman  produced  to  him  the  minute-book  of  the 
company,  and  pointed  out  to  him  the  minutes  dated  the  2nd  of  April,  1S63,  and  2nd 
and  5th  of  June,  1863,  all  of  which  were  signed  by  Marshall  as  chairman. 

The  minute  of  the  2nd  of  April,  liS63,  purported  to  be  a  minute  of  a  meeting  of 
"the  gentlemen  interested  in  the  establishment  of  the  companj'."  The  proposed  pro- 
spectus having  been  read  and  discussed,  it  was  resolved,  amongst  other  things,  that 
certain  persons  (amongst  whom  was  the  defendant)  should  be  directors ;  that  the 
prospectus  then  read  be  approved  and  adopted  and  printed  forthwith ;  that  Payne  be 
the  secretary;  and  "that  it  is  inexpedient  to  advertize  the  company  pending  the 
Easter  Holidays,  but  that  the  prospectus  of  the  company  be  forwarded  to  the  daily 
papers,  with  a  request  to  announce  its  issue  ;  and  that  the  prospectus  be  advertized 
in  the  necessary  newspapers  on  Wednesdaj'  next,  the  8th  instant ;  and  that,  in  the 
meantime,  it  be  distributed  and  circulated  b}'  post  and  otherwise  to  such  persons  as 
are  likely  to  become  subscribers  of  capital." 

The  minute  of  the  2nd  of  June  stated  that  it  was  [831]  resolved,  amongst  other 
things,  "  that  the  prospectus  be  finally  settled  and  revised  by  a  committee  consisting 
of  Mr.  Marshall,  Mr.  Spicer,  and  Mr.  Browne,  with  power  to  deal  with  any  matters 
connected  therewith ;  and  that,  when  approved  by  them,  the  prospectus  be  printed 
and  foiihivitk  advertv.ed." 

And  by  the  minute  of  the  5th  of  June  "authority  was  given  to  the  secretary  to 
have  the  prospectus  printed,  as  finally  levised." 

The  witness  further  stated  that  the  whole  of  the  advertizements  charged  for  were 
inserted  between  the  11th  of  June  and  25th  of  August,  1863,  on  which  last-mentioned 
day  the  plaintifi^s  received  notice  to  cease  advertizing;  that,  his  account  having  been 
sent  in  to  the  offices  of  the  company,  he  made  repeated  applications  to  Payne  for 
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a  settlement  without  eflfect ;  that  he  addressed  a  letter  to  Mr.  Marshall  containing 
the  following- passage,—"  We  informed  your  secretary  before  commencing  the  business 
th-it  we  coukl  not  undertake  the  advertizing  unless  we  were  furnished  with  the  proper 
•luthoritv  from  the  gentlemen  then  serving  on  the  direction  ;  copies  of  the  usual 
miiuitcs'  passed  authorizing  the  insertion  of  the  advertizements  were  then  handed  to 
us  upon  which  we  acted  ■ "  and  that,  no  answer  being  returned  to  this  letter,  the 
plaintiffs  instructed  their  solicitors  to  apply  for  paj^ment  to  Marshall,  who  repudiated 

all  lial)ilitv.  ,     ,     i  i    j  j     i        i        •  i 

On  cross-examination,  the  witness  stated  that  he  had  had  a  great  deal  to  do  with 
advertizinc;  public  companies  ;  that  he  was  never  told  that  Payne  was  the  promoter  of 
this  compaiiy,  or  that  he  (Payne)  had  procured  several  gentlemen  to  act  as  directors 
and  that  the  promoters  wereto  pay  the  preliminary  expenses ;  and  that  he  was  never 
eithei-  bv  Payne  or  by  Allan  informed  that  he  was  to  look  to  them  for  payment,  and 
that  theV  were  to  be  the  responsible  parties. 

[832]  Pa3-ne,  who  was  called  as  a  witness  for  the  plaintiffs,  on  his  examination 
in  cliief,  stated  that  he  was  secretary  of  the  companv  ;  that  the  defendant  was 
introduced  to  him  in  March,  1863;  that  twenty-five  shares  qualified  as  a  director ; 
that  the  defendant  was  to  have  free  shares  presented  to  him ;  that  the  resolutions 
were  signed  by  the  defendant ;  that  the  defendant  w-as  present  when  the  prospectus 
was  settled  :  that  he  afterwards  saw  the  plaintifT,  Maddick,  who  said  he  would  like  to 
see  if  he  (Payne)  had  a  proper  authority,  before  advertizing  the  prospectus  ;  that  he 
said  it  was  generally  given  in  the  form  of  a  minute  from  the  board,  and  he  should  like 
to  see  it ;  that  he  (Payne)  then  .shewed  him  the  minute,  when  he  .said  it  was  satis- 
factoiy,  and  he  would  advertize  the  company ;  that  the  newspapers  and  lists  were 
always  laid  on  the  board  table  ;  that  the  defendant  took  great  interest  in  the  company, 
and  saw  the  newspapers  and  lists  ;  that,  with  the  defendant's  sanction,  he,  on  the  23rd 
of  June,  1863,  addressed  a  letter  to  one  Purdy,  the  manager  of  the  Australian  Bank, 
informing  him  that  advertizements  inviting  subscriptions  for  the  company's  capital 
would  be  insei'ted  in  the  leading  papers  in  Adelaide,  Melbourne,  and  Sydney,  and 
requesting  him  to  instruct  the  agents  of  the  bank  to  receive  deposits  for  the  companj' ; 
and  that  the  ad^■ertizements  were  laid  before  the  board. 

On  cross-examination,  Payne  sfcited  that  Allan  and  his  co-owner  of  the  estates 
agreed  to  be  purchased  by  the  company  had  contracted  to  pay  him  10,0001.  out  of 
the  purchase-money,  in  consideration  of  his  ser^-ices ;  that  he  (Payne)  had  never  agreed 
to  pay  the  preliminaiy  expenses ;  that  it  was  always  understood  that  Allan  was  to  pay 
them  :  that  he  (Payne)  had  applied  to  several  gentlemen  to  become  directors,  but  not 
to  the  defendant ;  that  he  wrote  letters  to  the  directors,  [833]  agreeing  that  they  were 
not  to  be  looked  to  for  preliminary  expenses,  telling  them  that  Allan  was  in  a  position 
to  pay  and  would  pay  all  preliminary  expenses,  inchiding  advertizements,  and  that 
they  (the  directors)  were  not  to  be  'called  upon ;  that  there  was  no  allotment  of 
shares;  and  that  he  did  not  tell  the  plaintiff'  before  the  orders  were  executed 
that  there  was  aii  agreement  that  Allan  should  pay  all  the  preliminary  expenses. 
_  The  plaintiffs'  books  were  then  put  in,  shewing  that  the  company  alone  was  debited 
in  them. 

The  defendant's  evidence  was  in  substance  as  follows :— I  came  to  arrangements 
that  I  was  not  to  be  liable  for  preliminary  expenses,  before  I  joined  as  a  director.  The 
arrangement  was,  that  the  directors  were  to  be  guaranteed  against  all  preliminary 
expenses  by  Payne  and  Allan,  who,  I  was  told,  were  the  promo1:ers  of  the  companv. 
On  the  faith  of  that,  I  joined  the  companv.  I  remember  a  board  meeting  before 
i\ovember,  at  which  the  question  of  preliminary  expenses  was  discussed.  Phillips 
(the  solicitor  to  the  company),  Allan,  and  Payne,  were  present.  Several  directors, 
and  1  among  them,  asked  who  was  to  pay  the  preliminary  expenses  ;  when  Payne  and 
Allan  said  arrangements  had  been  made ;  and  Phillips  said  he  had  satisfied  himself 
ttiat  was  so.  Something  was  said  about  an  undertaking.  Mr.  Phillips  was  asked  to  give 
nis  undertaking :  but  he  said  it  was  unusual  for  professional  men  to  give  guaranties, 
hut  we  might  trust  to  his  professional  character  that  it  was  all  right.  It  was  after 
npvp,  |;"f  "ded  at  the  meetings.  I  never  saw  the  defendant  before  to-day ;  and  I 
rndph  P ''""'' ""Tr"'^'""  ''''^^  ^™  by  letter,  and  never  heard  of  any"  contract 
knew  fLfT'  "'\\^T  ""'  'y  ^'^'■'^^'  ""^'1  the  dispute  with  the  plaintiff  I  never 
it  to  .,n,  n  ■''■  TK  f^-'""'i  l^"  """ute-book.  I  was  not  aware  [834]  he  had  shewn 
to  anj  one.     The  plaintiffs  account  was  never  submitted  to  the  board  by  Pavne ; 
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!ior  was  it  ever  mentioned.  I  did  not  hear  of  the  claim  until  I  received  Maddick's 
letter  of  the  5th  of  January  last. 

Allan,  who  was  called  on  the  part  of  the  defendant,  stated  that  he  and  his  partner 
were  the  owners  of  the  property  in  Australia ;  that  he  first  became  acquainted  with 
Pavne  in  1S61  ;  that  Payne  volunteered  him  his  services;  that  he  was  to  give  him 
10,0001.  out  of  the  first  moneys,  out  of  which  he  (Payne)  was  to  pay  every  preliminary 
expense  :  that  they  made  an  estimate  of  them,  in  which  10001.  was  put  down  as  the 
probable  expense  of  advertizing ;  that  the  subject  of  the  preliminary  expenses  was 
discussed  at  the  first  meeting  of  the  company  ;  that  Payne  was  present,  and  said  that 
all  arrangements  had  been  made  ;  that  the  defendant  was  present,  and  he  then  asked 
Phillips,  the  solicitor,  to  give  a  letter  or  undertaking,  when  he  said  it  was  not  usual 
for  solicitors  to  give  an  undertaking :  that  he  never  heard  the  advertizements  dis- 
cussed at  board-meetings,  that  is,  the  paying  for  advertizements  ;  that  the  advertize- 
ments were  to  be  paid  for  by  Payne,  as  part  of  the  preliminary  expenses ;  and  that 
Payne  told  him  he  had  arranged  with  Mr.  Maddick  as  to  the  advertizing  question. 

Mr.  M'Arthur  stated  that  he  was  applied  to  by  Payne  to  become  a  director ;  that, 
at  first,  he  declined  altogether  :  that  he  afterwards  consented  to  join  ;  that  he  asked 
who  was  to  pay  preliminary  expenses ;  that  Payne  then  said  he  would  give  him  a 
letter  of  guarantie  that  none  of  the  directors  should  be  liable  to  pay  preliminary 
expenses  ;  that  he  took  up  and  paid  for  shares  to  qualify  him  as  a  director  ;  that  he 
understood  from  Payne  that  some  letter  of  guarantie  had  been  given  to  other  directors, 
and  that  the  money  was  not  to  come  from  the  funds  of  the  company. 

[835]  On  the  part  of  the  defendant  it  was  submitted  that  there  was  no  evidence 
to  go  to  the  jury  of  the  defendant's  liability  to  the  plaintiffs'  claim. 

The  learned  judge  thought  there  was  evidence  to  go  to  the  jury,  but  reserved  leave 
to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  court  should  think  he  ought  to 
have  given  such  leave ;  and,  subject  thereto,  he  left  to  the  jury  the  questions  whether 
the  defendant  had  held  out  Payne,  the  secretary,  to  the  plaintiffs  as  having  authority 
to  pledge  the  defendant's  credit  for  the  advertizements,  and  whether  the  plaintifts  had 
trusted  to  the  defendant's  credit  or  had  trusted  Payne  and  Allan, — telling  the  jury 
that,  if  the  plaintifts  looked  to  Payne  and  Allan,  the  defendant  was  entitled  to  the 
verdict. 

The  jury  returned  a  verdict  for  the  plaintiffs  for  the  amount  claimed,  subject  to 
arrangement. 

In  the  following  Easter  Term  the  defendant  moved  for  a  rule  nisi  to  enter  a  nonsuit. 
The  court,  however,  refused  to  grant  it, — holding  that  the  directors  who  were  parties 
to  the  resolutions  authorizing  the  insertion  of  the  a<lvertizements  were  responsible  for 
the  cost  thereby  incurred,  notwithstanding  they  had  been  induced  to  allow  their  names 
to  appear  as  directors  upon  the  faith  of  the  secretary's  assurance  that  all  preliminary 
expenses  would  be  provided  for  by  him,  and  that  they  would  incur  no  liability  :  there 
being  nothing  to  shew  that  the  secretary,  in  giving  the  orders,  or  in  communicating 
to  the  advertizing  agents  the  resolutions  of  the  directors,  had  acted  beyond  the  scope 
of  his  actual  or  apparent  authority  as  secretary  :  see  16  C.  B.  (N.  S.)  387. 

Against  this  decision  the  defendant,  with  the  leave  of  the  court,  appealed,  and  the 
case  now  came  on  for  argument  in  the  Exchequer  Chamber  before  Pollock,  C.  B., 
Crompton,  J.,  Bramwell,  B.,  Mellor,  J.,  and  Shee,  J. 

[836]  Lush,  Q.  C.  (with  whom  was  J.  Brown),  for  the  appellant.  The  question  is 
whether  there  was  any  evidence  to  go  to  the  jurj^  to  fix  the  defendant,  to  shew  that 
he  authorized  the  secretary  (Payne)  to  pledge  his  credit.  [Pollock,  C.  B.  He  gave 
the  secretary  the  means  of  obtaining  credit,  by  shewing  a  plausible  ground  which 
might  induce  any  one  to  give  him  credit.]  Payne,  without  authority  from  the  defen- 
dant or  any  of  the  other  directors,  shewed  the  plaintiff  the  resolutions  directing  him 
to  advertize  the  company,  without  disclo.sing  the  circumstances  under  which  the  parties 
had  agreed  to  become  directors.  In  giving  judgment  in  the  court  below,  Willes,  J., 
states  the  substance  of  the  evidence  to  be  that  the  work  was  done  in  procuring 
advertizements  to  be  inserted  in  certain  newspapers  for  a  company  of  which  the 
defendant  was  a  provisional  director,  that  his  name  appeared  as  such  in  the  prospectus, 
that  it  was  necessary  to  the  process  of  forming  a  company  that  advertizements  should 
be  published,  and  that  the  defendant  and  others  of  the  directors  at  a  meeting  had 
resolved  that  they  should  be  so  published,  and  had  given  directions  which  ordinarily 
would  have  authorized  their  secretary  to  order  the  work  in  question  to  be  done.     That 
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mi.'ht  be  so,  p^o^■ided  there  was  no  arrangement  to  the  contrary.  The  learned  judge 
then  Hoes  on  -"Up  to  this  point  the  case  is  a  clear  one.  In  none  of  the  numerous 
cases  to  which  allusi\)n  has  been  made  has  the  question  ever  arisen  m  the  present  form  ; 
because  nobody  ever  entertained  a  doubt,  whate^■er  the  position  occupied  by  provisiona 
directors  as  to  the  secretary  that,  upon  a  resolution  of  the  provisional  directors  that 
advertisements  shall  be  inserted,  acted  upon  by  the  secretary,  the  person  advertizing 
m-iv  sue  the  persons  who  made  the  resolutions  and  so  authorized  the  advertizements 
to'  be  inserted  The  resolutions  of  the  2nd  of  June,  [837]  therefore,  was  a  plain 
direction  to  the  secretary,  on  the  part  of  the  provisional  directors,  to  cause  the  work 
to  be  done  for  Ihem."  This,  it  is  submitted,  is  not  correct.  The  secretary  had  no 
authoritv  to  communicate  a  part  of  the  arrangement,  and  withhold  the  rest.  After 
observing  upon  the  "secret  arrangement"  between  the  directors  and  the  secretary, 
his  lordship  adds,— "  It  appears  to  me  that  the  directors  (/w/ authorize  the  secretary 
to  represent,  if  the  inquiry  were  made  of  him,  what  was  the  authority  under  which 
he  acted.  It  was  most  natural  that  such  an  inquiry  should  be  made.  It  is  in  the 
onh'iiary  and  necessary  course  of  what  would  take  place  upon  such  a  resolution  being 
entered  into.  If  a  man  is  to  be  bound  by  the  ordinary  and  necessary  consequences  of 
his  acts,  the  defendant  must  be  respon.s'ible  for  the  orders  given  by  the  secretary." 
That  reasoning,  it  is  submitted,  is  entirely  fallacious.  If  the  resolution  had  gone  on 
to  say,—"  such  advertizements  to  be  inserted  at  the  sole  expense  of  Payne,"  could  it 
have  been  said  that  the  secretary  had  authority  from  the  directors  to  shew  part  of  the 
arrangement  and  conceal  the  rest?  That  is,  in  effect,  what  Payne  did  here.  The 
minute-book  is  a  mere  private  record  of  the  transactions  of  the  company.  The  only 
authority  Payne  had  was  to  advertize  at  his  own  expense.  The  directors  did  not 
authorize  him  to  go  to  the  plaintiffs  and  tell  them  half  the  truth.  [Pollock,  C.  B. 
The  signing  the  resolution  was  a  fact.  The  enveloping  it  in  other  circumstance.s  does 
not  affect  the  question,  which  is,  whether  the  directors  are  not  responsible  for  the 
representations  which  they  enabled  the  secretary  to  make]  There  is  no  evidence 
that  the  directors  authorized  the  secretary  to  make  any  representations  at  all.  The 
mere  fact  of  their  being  provisional  directors  does  not  impose  any  liability  on  the 
parties  or  confer  upon  the  secretary  [838]  any  authority  to  fix  them  with  contracts. 
The  true  doctrine  is  that  put  by  Pollock,  C.  B.,  in  Hei/nell  v.  Lewi-s  and  ll'yM  v.  IIopkin.% 
15  M.  &  W.  517,  526:  "The  plaintiff,  on  whom  the  burden  of  proof  lies  in  all  these 
cases,  must,  in  order  to  recover  against  the  defendant,  shew  that  he  (the  defendant) 
contracted  expressly  or  impliedly  ;  expressly,  by  making  a  contract  with  the  plaintiff; 
impliedly,  by  giving  an  order  to  him  under  such  circumstances  as  shew  that  it  was 
not  to  be  gratuitously  executed  :  and,  if  the  contract  was  not  made  by  the  defendant 
personally,  it  must  be  proved  that  it  was  made  by  an  agent  of  the  defendant  properly 
authorized,  and  that  it  was  made  as  his  contract.  In  these  cases  of  actions  against 
provisional  committee-men  of  railways,  it  often  happens  that  the  contract  is  made  by 
a  third  person  ;  and  the  point  to  be  decided  is  whether  that  third  person  was  an 
agent  for  the  defendant  for  the  purpose  of  making  it,  and  made  the  contract  as  such. 
The  agency  may  be  constituted  by  an  express  limited  authority  to  make  such  a  con- 
tract, or  a  larger  authority  to  make  all  falling  within  the  class  or  description  to  which 
it  belongs,  or  a  general  authority  to  make  any  ;  or  it  may  be  proved  by  shewing  that 
such  a  relation  existed  between  the  parties  as  by  law  would  create  the  authority,  as, 
for  instance,  that  of  partners,  by  which  relation,  when  complete,  one  becomes  by  law  the 
agent  of  the  other  for  all  purposes  necessary  for  carrying  on  their  particular  partnership, 
whether  general  or  special,  or  usually  belonging  to  it ;  or  the  relation  of  husband  and  wife, 
in  which  the  law,  under  certain  circumstances,  considers  the  husband  to  make  his  wife 
an  agent.  In  all  these  cases,  if  the  agent,  in  making  the  contract,  acts  on  that  authority, 
the  principal  is  bound  by  the  contract,  and  the  agent's  contract  is  his  contract,  but  not 
?Qooi"i!**M-  ^"  ^""'^''^y  °"  Partnership,  p.  45,  it  is  said  that  "  the  doctrine  that  a  person 
[839]  holding  himself  out  as  a  partner,  and  thereby  inducing  others  to  act  on  the  faith 
of  his  representations,  is  lialile  to  them  as  if  he  were  in  fact  a  partner,  is  nothing  more 
than  an  illustration  of  the  general  principle  of  estoppel  by  conduct  acted  on  and 
explained  in  iVi-ard  v.  Sears,  6  Ad.  &  E.  469,  2  N.  &  P.  488,  and  Freeman  v.  Cooke, 
-  i!.xcli.  bo4.  Suppose  the  directors  had  given  the  secretary  10001.  to  pay  for  these 
advertizements  at  the  tmie  the  resolution  for  their  insertion  was  passed,  and  the  secretary 
Had  shewn  tiie  plaintifts  the  resolution,  suppressing  the  fact  of  his  having  received  the 
money, -could  it  have  been  contended  in  that  case  that  the  directors  would  have  been 
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Iklile?  And,  in  what  does  that  case  differ  from  the  actual  facts?  In  Fox  v.  Clifton, 
6  Biiigh.  776,  4  M.  &  P.  676,  the  fact  of  the  plaintifl'  being  shewn  by  the  secretary  a 
book  containing  the  names  of  the  defendants  as  shareholders  and  partners  in  the  concern, 
was  held  to  be  no  evidence  of  their  having  been  held  out  as  such  by  their  authority. 
The  resolution  here  contained  mere  instructions  from  the  directors  to  their  agent ;  it 
never  was  intended  to  be  communicated  to  any  one.  [Shee,  J.  It  was  passed  for  the 
purpose  of  being  acted  upon  :  and  it  was  a  direct  order  to  the  secretary  to  advertize.] 
No  doubt :  but  that  must  be  taken  with  reference  to  the  previous  agreement,  that  this 
and  all  the  other  preliminary  expenses  were  to  be  provided  for  by  Payne.  He  never 
had  authority  to  pledge  the  credit  of  the  directors.  [Bramwell,  B.  The  Lord  Chief 
Justice  seems  to  think  that  the  transaction  amounted  to  an  authority  by  Marshall  and 
the  others  to  Payne  to  give  the  orders  for  the  advertizements  upon  their  responsibility, 
they  looking  to  him  for  an  indemnitj'.]  The  arrangement  was,  not  that  Payne  should 
reimburse  the  directors  the  preliminary  expenses,  but  that  he  was  to  pay  them 
himself. 

[840]  Montagu  Chambers,  Q.  C.  (with  whom  was  J.  Murphy),  contra  {a,y.  According 
to  all  the  cases,  beginning  with  Jiei/nell  v.  Lewis  and  JFi/ld  v.  Hcq^kins,  the  learned 
judge  would  have  been  wrong  if  he  had  withdrawn  this  case  from  the  jury.  The  defen- 
dant, as  one  of  the  directors  of  this  company,  not  only  held  out  Pa_yne  as  a  person 
authorized  to  do  all  acts  usaall\-  falling  within  the  scope  of  a  secretary's  duty,  but, 
further,  he  signs  the  resolution  authorizing  him  to  do  the  very  thing  which  the  plain- 
tifl's  now  seeks  to  be  paid  for.  The  defendant  is  an  active  party  throughout.  He  now 
says  that,  notwithstanding  all  that  he  did  and  authorized  to  be  done,  he  is  not 
responsible,  because  he  onlv  consented  to  act  as  a  director  upon  Payne's  assurance  that 
all  the  preliminary  expenses  of  setting  the  concern  afloat  were  to  be  paid  by  Payne, 
and  that  he  did  not  authorize  Payne  to  shew  the  plaintiffs  the  resolution  directing  the 
insertion  of  the  advertizements.  [Pollock,  C.  B.  There  is  no  evidence  that  Payne 
was  desired  not  to  shew  the  minute-book  :  and  I  apprehend  the  secretary  did  perfectly 
right  in  shewing  it  foi-any  lawful  purpose.]  The  insertion  of  these  advertizements  was 
essential  to  the  launching  of  the  concern  :  and  it  is  an  universal  rule  that,  if  a  thing  is 
done  for  [841]  the  benefit  of  another,  and  he  knows  it  has  been  done,  and  takes 
advantage  of  it,  he  is  responsible  for  it.  Where  an  agent  appears  to  be  clothed  with 
a  general  authorit)',  the  principal  cannot  repudiate  his  acts  because  of  some  secret 
arrangement  qualifying  and  restricting  the  apparent  general  authority.  [Crompton,  J. 
That  does  not  quite  agree  with  the  doctrine  laid  down  by  the  majority  of  the  court  of 
Common  Pleas  in  Jolly  v.  Hees,  15  C.  B.  628  (a)-.  The  authority  of  a  wife  seems  to 
sUind  upon  peculiar  and  perhaps  not  verv  accurately-defined  grounds.  A  strong 
instance  of  the  liability  of  a  principal  for  the  act  of  his  agent  is  found  in  the  case  of 
Hern  XicJwls,  1  Salk.  289,  Holt,  -162,  which  is  frequently  cited.  There,  in  an  action 
on  the  case  for  a  deceit,  the  plaintiff  set  forth  that  he  bought  several  parcels  of  silk 
for  silk,  whereas  it  was  another  kind  of  silk,  and  that  the  defendant,  well 

knowing  this  deceit,  sold  it  him  for  silk.     On  the  trial,  upon  not  guilty,  it 

appeared  that  there  was  no  actual  deceit  in  the  defendant,  who  was  the  merchant,  but 
that  it  was  in  his  factor  beyond  sea :  and  the  doubt  was,  if  this  deceit  could  charge 
the  merchant.  And  Holt,  C.  J.,  was  of  opinion  that  the  merchant  was  answerable  for 
the  deceit  of  his  factor,  though  not  criminaliter,  yet  civiliter ;  for,  "  seeing  somebody 
must  be  a  loser  by  this  deceit,  it  is  more  reason  that  he  that  employs  and  puts  a  trust 
and  confidence  in  the  deceiver  should  be  a  loser,  than  a  stranger."  Here,  the  defen- 
dant and  his  co-directors  employed  Payne,  and  put  a  tiiist  and  confidence  in  him  :  and 

(a)i  The  points  marked  for  argument  on  the  part  of  the  plaintiffs,  were  as 
follows : — 

"  That  there  was  evidence  that  Payne  was  authorized  to  pledge  the  defendant's 
credit, — that  the  defendant  authorized  the  performance  of  the  actual  work  in  respect 
of  which  the  action  was  brought, — that  Payne  had  at  least  apparent  authority  to  pledge 
the  defendant's  credit, — that  there  was  evidence  that  the  defendant  authorized  Payne 
to  represent  him  as  ordering  the  advertizements  to  be  inserted, — that  the  defendant, 
by  becoming  a  party  to  the  resolutions,  enabled  Paj'ne  to  get  credit  from  the  plaintifl's, 
— and  that  the  private  arrangements  between  Payne  and  Allan  and  the  directors  were 
not  properly  admitted  in  evidence  against  the  plaintiffs." 

(a)-  See  Ilyan  v.  Saim,  1 2  Q.  B.  460,  which  was  not  referred  to  in  JoUy  v.  Bees. 
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it  is  fit  that  he  ivither  th;ui  the  plaintiffs  should  be  the  losei-  if  that  confidence  was 
misplaced.  Not  only  was  there  evidence  of  authority  in  Payne  to  do  as  he  did,  which 
it  was  the  duty  of  the  learned  [842]  judge  to  leave  to  the  jury,  liut  evidence  which 
could  lead  the  jury  to  no  other  conclu.sion  than  that  to  which  they  came.  The  defen- 
dant's own  evidence  puts  him  out  of  court.  "The  arrangement,"  he  says,  "was,  that 
the  directors  were  to  be  guaranteed  against  all  preliminary  expenses  by  Payne  and 
Allan."  What  is  a  guarantie'?  It  is  an  engagement  by  a  third  party  to  indemnify  or 
hold  one  harmless  ii  he  is  called  upon  to  pay.  [Crompton,  J.  It  might  well  liave 
])een  supposed  that  the  advertizements  would  not  have  been  inserted  on  Payne's  credit 
only.  Channel!,  B.  It  clearly  was  a  question  for  the  jury.  Shee,  J.  And  I  do  not 
seehow  they  could  have  come  to  any  other  conclusion  than  they  did.]  ai 

Lush  was  heard  in  reply. 

Pollock,  C.  B.  It  is  the  opinion  of  the  whole  court  that  the  judgment  of  the 
court  of  Common  Pleas  must  be  sustained.  We  are  all  clearly  of  opinion  that  the 
resolution,  signed  by  the  defendant  which,  directed  the  secretary  to  cause  the  advertize- 
ments to  be  inserted,  could  not  be  excluded  from  the  consideration  of  the  jury.  So 
far  as  that  went,  the  case  is  altogether  unaffected  by  the  private  arrangement  between 
the  directors  and  Payne  as  to  the  preliminary  expenses.  And,  even  if  that  was  to  have 
any  weight,  the  question  must  still  have  been  left  to  the  jury.  I  concur  in  every  one 
of  the  reasons  given  by  the  judges  in  the  court  lielow.  In  fact,  this  was  attempting 
to  set  up  a  secret  agreement  inconsistent  with  the  contract  with  the  plaintiffs  for  the 
purpose  of  binding  them.  The  only  question,  however,  for  us  is,  whether  there  was 
any  evidence  to  go  to  the  jury.  We  think  there  was,  and  on  that  gi'onnd  affirm  the 
judgment. 

Judtrraent  affirmed. 
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[1]  Cases  ipon  Appfal  fPvOM  Dkcisions  of  Revising-Barristers,  Argued 
AND  Determined  in  the  Court  of  Common  Pleas,  in  Michaelmas  and 
Hilary  Terms,  in  the  Twenty-Eighth  Year  of  the  Reign  of  Victoria. 

The  judges  present  at  the  argument  of  these  cases,  were, — Erie,  C.  J.,  Byles,  J., 
and  Keating,  J. 

Borough  of  Devonport. 

Richard  Bennett  Oram,  Appellant;  Edward  William  Cole,  Respondent. 

Nov.  18th,  1864. 

[S.  C.  H.  &  P.  87  ;  .34  L.  .J.  C.  P.  .52  :  11  L.  T.  4-51  ;  10  .Tiir.  N.  S.  1206  ; 

13  W.  R.  268.] 

The  borough  of  Devonport  consists  of  the  parish  of  Stoke  Damerel  and  the  parish  or 
township  of  East  Stonehouse.  Each  of  these  parishes  has  distinct  churchwardens 
and  overseers,  and  distinct  places  of  worship  ;  and  separate  list  of  voters  are  stuck 
up  at  the  seveial  places  of  worship  by  the  respective  churchwardens  and  overseers 
of  each  parish  or  township : — Held,  that  the  objector  sufficiently  described  himself 
in  his  notice  of  objection  by  stating  that  he  was  "on  the  list  of  voters  for  the 
borough  of  Devonport  and  tmimship  of  East  Stonehouse." 

1.  kt  a  court  held  for  the  revision  of  the  lists  of  voters  for  the  borough  of  Devon- 
port,  Edward  William  Cole  objected  to  the  name  of  .John  Adams  being  retained  upon 
the  list.  The  notices  of  objection  were  duly  served  both  upon  the  overseers  and  on 
the  voter,  and  were  in  the  following  form  : — 

[2]  '•  To  Mr.  .John  Adams,  33  Union  Street,  East  Stonehouse. 
"  I  hereby  give  you  notice  that  I  object  to  your  name  being  retained  on  the  list 
of  persons  entitled  to  vote  in  the  election  of  members  foi-  the  borougii  of  Devonport 
and  township  of  East  Stonehouse. 

"Dated  this  24th  day  of  August,  1864. 

"Edward  William  Cole, 
of  69  Durnford  Street,  on  the  list  of  voters 
for  the  Borough  of  Devonport  and  town- 
ship of  East  Stonehouse." 

2.  It  was  objected  to  these  notices  that  it  did  not  appear  from  them  on  what  list 
the  objector's  name  was  to  be  found,  and  moreover  that  there  was  in  fact  no  such  list 
as  that  described  in  the  notice  of  objection. 
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3  The  borough  of  Dcvoiipoit  consists  of  the  parish  of  Stoke  Damerel  and  the  parish 
or  township  of  East  Stonehouse.  Each  of  these  parishes  has  distinct  churchwardens 
and  overseers,  and  distinct  places  of  worship ;  and  separate  hsts  of  voters  are  stuck 
up  at  the  several  places  of  worship  by  the  respective  overseers  and  churchwardens  of 

eacli  parish  or  township.  ,       ,         ,  j  f  q^  i      r,  i   • 

4  The  list  stuck  up  by  the  churchwardens  and  overseers  or  btoke  Damerel  is 
headed,—"  List  of  persons  entitled  to  vote  for  the  borough  of  Devonport,  in  respect 
of  piop'erty  occupied  within  the  parish  of  Stoke  Damerel." 

5.  The  list  stuck  up  by  the  churchwardens  and  overseers  for  the  parish  or  town- 
ship of  East  Stonehouse  is'headed,— "List  of  persons  entitled  to  vote  for  the  borough 
of  Devonport,  in  respect  of  property  occupied  within  the  township  of  East  Stonehouse." 

G.  On  this  list  the  name  of  the  said  Edward  William  Cole  appeared  with  the 
place  of  residence  as  stated  in  the  notice  of  objection.  There  is  no  other  Durnford 
Street  in  the  borough  of  Devonport  than  the  Durnford  [3]  Street  in  which  the  said 
Edward  William  Cole  lives  ;  and  that  is  within  the  township  of  East  Stonehouse. 

7.  The  like  objection  was  made  to  the  names  of  thirty-nine  other  persons  being 
retained  on  the  lists,  the  notice  of  objection  in  each  case  being  in  the  same  words. 

8.  The  re\-ising-barrister  held  the  notices  of  objection  to  be  good,  and  expunged 
the  several  names  from  the  register.     The  appeals  were  consolidated. 

9.  If  the  court  should  be  of  opinion  that  the  notices  of  objection  were  insufficient, 
the  name  of  John  Adams  and  those  of  the  thirty-nine  other  persons  mentioned  in  the 
schedule  annexed  to  the  case,  were  to  be  restored  to  the  list  of  voters  from  which  the 
same  had  been  expunged,  and  the  register  of  voters  was  to  be  altered  accordingly.  But,  if 
the  court  should  be  of  opinion  that  such  notices  of  objection  were  sufficient,  the  register 
of  voters  was  to  remain  unaltered. 

Karslake,  Q.  C.  (with  whom  was  Lopes),  for  the  appellant.  The  description  of 
the  objector  at  the  foot  of  the  notice  in  question  is  not  sufficient :  there  is  no  such 
list  of  voters  as  that  described.  It  is  not  enough  to  follow  strictly  the  form  given  in 
Sched.  B.  No.  10  to  6  &  7  Vict.  c.  IS.  In  Ei(hfodh,  App.,  Fairer,  Eexp.,  4  C.  B.  9, 
I  Liitw.  Reg.  Cas.  .517,  in  a  notice  of  objection  the  objector  was  described  as  "R.  F., 
of,  &c.,  on  the  list  of  voters  for  the  borough  of  L."  The  register  of  voters  for  the 
borough  of  L.  consisted  of  four  separate  lists, — one,  of  101.  householders  for  each  of 
three  townships  comprised  in  it, — and  one  of  the  freemen  of  the  borough.  The 
objector's  name  was  on  the  last-mentioned  list  only ;  and  it  was  held  that  he  was 
insufficiently  described  in  the  notice,  and  that  the  inaccuracy  of  description  was  not 
cured  by  s.  lOL  Wilde,  C.  J.,  there  says  that  the  legislature  evidently  meant  to 
re-[4]-quire  tlv.  particular  parish  to  be  designated.  "  We  may  collect  from  that,"  says 
his  Lordship,  "  that  the  legislature  intended  that  reference'  should  be  made  to  the 
particular  list  upon  which  the  name  of  the  objector  is  to  be  found.  The  objector, 
therefore,  does  not  do  that  which  the  statute  requires,  by  stating  generally  that  he  is 
on  the  list  of  voters  for  the  borough;  or,  at  all  events,  he  does  not  do  it  so  distinctly 
and  explicitly  as  it  ought  to  be  done.  It  is  not  enough  to  say  that  the  notice  is  so 
framed  that  the  required  information  may,  with  more  or  less  difficulty,  be  obtained 
elsewhere."  And  Maule,  J.,  says:  "The  opinion  expressed  by  Tindal,  C.  J.,  in 
pronouncing  the  decision  of  the  court  in  Tudhall,  App.,  The  Town  Clerk  of  Bristol,  Besp., 
5  M.  &  G.  5,  7  Scott,  N.  R.  486,  1  Lutw.  Reg.  Cas.  7,  would  have  been  wholly 
inapplicable  to  the  case,  unless  the  statute  did,  in  the  judgment  of  the  court,  require 
the  objector,  if  on  the  list  of  freemen,  to  state  so."  So,  in  Crouiher,  App.,  Bradnc^/, 
hesp.,  lo  C.  B.  (X.  S.)  .536,  1  Hopw.  &  Ph.  63,  it  was  again  held  that,  where  there 
are  t«'P  lists  of  voters  for  a  borough,  the  notice  of  objection  should  distinctly  state 
on  which  the  objector's  name  appears.  There,  as  here,  each  division  had  its  separate 
cliurchwardens  and  o\'erseers,  though  it  did  not  appear  that  there  was  more  than  one 
parish  church:  and  yet  Erie,  C.  J.,  said:  "Where  there  are  two  separate  lists,  the 
person  objecting  must  state  distinctly  which  of  the  two  he  is  on."  The  partv  must 
describe  himself  so  as  to  preclude  the  possibility  of  mistake.  " 

Frfp  p  t*''t'^[*-^7''°™  "'^^  Philbrick),  for  the  respondent,  was  not  called  upon. 
\T^.   in      a\:  *^"®  decision  of  the  revising-barrister  was  right.     Sched.  B. 

funVllr  .  \  '■f'^""'*'  f^^  ^'^'^  ^'^J'^^^"^'  "1  '"«  "Otice  to  state  his  place  of  abode  and 
tW  li  ^'°.te;s  upon  which  his  name  appears  :  and  it  has  been  decided  that,  where 

i,t  wW  wr^  .'  ;'"  °"®  ^°''  ^  '^oro^'gli.  he  must  accurately  define  the  particular 
U.t  «hich  the  party  whose  vote  is  objected  to  must  examine  in  order  to  see  that  he 
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has  a  real  objector.  I  think  the  objector  here  has  properly  complied  with  the  recniire- 
ment  of  the  statute.  He  describes  himself  as  "  of  69  Durnford  Street,  on  the  li.st  of 
voters  for  the  borough  of  Devoiiport  and  toinisltip  of  East  Stonchouse."  I  think  this  is 
an  extreme  endeavour  to  pervert  the  meaning  of  the  words  of  the  notice.  It  appears 
that  the  borough  of  Devonport  consists  of  the  parish  of  Stoke  Damerel  and  the  parish 
or  township  of  East  Stonehouse,  each  having  distinct  churchwardens  and  overseers 
and  distinct  places  of  worship,  and  that  separate  lists,  properly  headed,  are  stuck  up 
In'  the  respective  functionaries.  The  list  stuck  up  by  the  churchwardens  and  over- 
seers of  the  parish  or  township  of  East  Stonehouse  is  headed,  "List  of  persons  entitled 
to  vote  for  the  borough  of  Devonport,  in  respect  of  property  occupied  within  the 
township  of  East  Stonehouse:"  and  Durnford  Street  is  in  the  township  of  East 
Stonehouse.  I  think,  therefore,  this  objector  has  sutRciently  referred  the  party 
(ibjected  to  to  the  list  which  relates  to  the  township  of  East  Stonehouse.  I  do  not 
<ee  how  he  could  have  given  a  more  accurate  description. 

The  rest  of  the  court  concurring, 

Decision  affirmed,  with  costs. 


[6]    Lancashire.— Southern  Division. 

Thomas  Goad  Blain,  Appellant;  The  Overseers  of  the  Township  of 
PiLKlNGTON,  Respondents.     Nov.  18th,  1864. 

[S.  C.  H.  &  P.  92 ;  34  L.  J.  C.  P.  55  ;  11  L.  T.  452 ;  10  Jur.  N.  S.  1237  ; 

13  W.  K.  269.] 

1 .  Two  barristers,  A.  and  B.,  were  appointed  to  re\ise  the  list  of  voters  for  a  county. 
At  a  court  held  by  A.,  the  name  of  C.  was,  upon  objection,  expunged  from  the  list 
on  which  it  appeared,  C.  not  being  present  to  support  his  right,  and  A.  duly  initialed 
the  erasure,  and  signed  the  list  as  settled  by  him. — At  a  court  held  by  B.  on  the 
following  da}',  C.  attended  and  satisfied  B.  that  his  absence  on  the  preceding  day 
was  excusable ;  whereupon  B.  consented  to  rehear  the  matter  (though  his  power  to 
do  so  w;«  contested),  and  ultimately  restored  C.'s  name  to  the  list : — Held, — it 
not  appearing  that  the  objector  was  present  on  the  second  occasion  icith  the  proofs 
necessary  to  sustain  his  ohjedion, — that  the  course  taken  by  B.  was  not  justifiable. — 
2.  Whether  B.  could  under  any  circumstances  lawfully  re-open  the  decision  of  his 
colleague,  (Jiucre  ? 

1.  This  was  an  appeal  from  a  decision  of  one  of  the  revising-barristers  appointed 
to  revise  the  lists  of  voters  for  the  southern  division  of  Lancashire,  upon  certain  points 
of  law  arising  out  of  the  following  facts  : — 

2.  "At  a  court  held  by  adjournment  in  Bury,  on  the  13th  of  October,  1864, 
liefore  me,  appointed  to  re^ase  the  list  of  voters  in  the  election  of  membei's  of  parlia- 
ment for  the  southern  division  of  Lancashire,  the  Kev.  Thomas  Corser,  incumbent  of 
Stand,  in  the  township  of  Pilkington,  applied  to  have  his  name  restored  on  the  list 
for  that  township. 

3.  "  The  name  had  been  removed  from  the  Pilkington  register  in  due  course  of 
proceeding  by  my  colleague,  one  of  the  other  re\asing-barristers  for  the  same  di\ision 
of  the  county,  at  a  pre\'ious  sitting  of  the  court  in  Bury,  in  consequence  of  its  having 
been  duly  objected  to,  and  of  the  absence  of  the  applicant,  or  any  one  on  his  behalf, 
when  the  name  in  its  order  was  called.  At  the  time  in  question,  the  applicant  had 
been  in  attendance  on  his  bishop,  in  performance  of  his  duties  as  rural  dean  of  Bury ; 
but,  with  due  precautiou,  he  had  provided  a  fit  and  proper  person  to  attend  the 
revising-barrister's  court  on  his  behalf,  and  support  his  right  to  remain  on  the  register. 

4.  "  Upon  this  application  being  made,  objection  was  taken  that  I  had  no  power 
to  entertain  it. 

[7]  5.  "But  I  was  of  opinion, — firstly,  that,  although  the  list  in  question  had  been 
gone  through  and  been  duly  initialed  and  signed  by  my  colleague,  yet,  as  it  was  still 
in  my  hands,  my  power  to  do  in  open  court  all  things  proper  for  perfecting  the  list  in 
accordance  with  the  intention  and  purpose  of  the  statutes  in  that  case  provided  still 
remained, — Secondly,  that  the  marks  of  erasure  upon  the  name  and  qualification  of 
the  applicant  in  the  list,  accompanied  by  the  initials  of  my  colleague  in  the  margin. 
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were  to  me  sufficient  evidence  that  a  valid  notice  of  objection  in  this  particular 
instance  hud  been  duly  proved  in  open  court;  and  that  it  was  competent  for  me, 
without  further  proof  of  such  notice,  to  investigate  the  right  of  the  app  leant  to  lie 
unon  the  register, -thirdly,  that  such  investigation,  after  being  initiated  by  proof  of 
such  notice  Is  a  proceeding  in  the  hands  of  the  revising-barnster  solely,  and  is  not 
invalidated' by  the  absence  of  the  objector  or  his  agent,  or,  if  present,  by  any  refusal 

on  their  part  to  assist  ,■       ,  ,,  ,  j  r     n.  •     u-      i     i 

6  "Being  further  of  opinion  that  the  applicant  through  no  default  in  him  had 
been  removed  from  the  register,  I  did,  in  the  exercise  of  my  discretion,  entertain  the 
application  ;  and,  upon  investigation  of  his  right,  being  satisfied  that  he  was  entitled 
to  be  on  the  register,  I  restored  his  name. 

7.  "  If  the  court  should  be  of  opinion  that  I  had  power  so  to  do,  the  name  is  to 
remain  on  the  register ;  but,  if  otherwise,  it  is  to  be  erased." 

Keane,  Q.  C,  for  the  appellant.  Two  gentlemeii,  A.  and  B.,  were  appointed  to 
revise  the  list  of  voters  for  the  southern  division  of  Lancashire.  The  list  in  question 
beiii"  brought  before  A.  with  an  objection  to  the  name  of  the  Eev.  Mr.  Corser  being 
retained  therein,  and  no  one  being  there  to  sustain  his  right,  A.  struck  [8]  out  his 
name.  Having  done  this,  it  was  perfectly  competent  to  A.  at  once  to  transmit  the 
list  as  settled  by  him  to  the  clerk  of  the  peace  by  post  at  the  rising  of  the  court. 
The  whole  list,  however,  not  having  been  gone  through  on  that  day,  his  colleague,  B., 
appeared  in  court  on  the  following  day  to  finish  it.  Mr.  Corser  attended,  and, 
suggesting  what  was  no  doubt  a  very  sufficient  excuse  for  his  non-appearance  on  the 
preceding  day,  prayed  B.  to  re-open  the  matter,  and  B.  accordingly  did  so,  and 
restored  Mr.  Corser's  name  to  the  list.  This,  it  is  submitted,  he  had  no  power  to  do. 
The  appointment  of  revising-barristers  is  regulated  by  the  2Sth  and  29th  sections  of 
the  6  &  7  Vict.  c.  18.  The  30th  section  enacts  that,  "where  two  or  more  barristers 
shall  be  appointed  for  the  same  county,  riding,  parts,  or  division  of  a  county,  or  for 
the  same  city  or  borough,  the\'  may  hold  separate  courts  at  the  same  time  and  place 
for  the  despatch  of  business,  or  may  hold  separate  courts  at  difi'erent  times  and  places, 
as  shall  be  deemed  most  expedient."  The  mode  of  proceeding  at  the  court  of  revision 
is  regulated  by  s.  41,  which  enacts  that  "  every  such  barrister  shall  upon  the  hearing  in 
open  court  finaUi/  determine  vpon  the  validiti/  of  the  daiiiu  and  olijcciioiit^;  and  shall  for 
that  purpose  have  the  same  powers  and  proceed  in  the  same  manner  (except  where 
otherwise  directed  by  this  act)  as  the  returning-officer  of  any  county,  city,  or  borough, 
according  to  the  laws  and  usages  obser^'ed  at  elections  previous  to  the  passing  of  the 
recited  act  [2  W.  4,  c.  45] ;  and  such  barrister  shall  in  open  court  write  his  initials 
against  the  names  respectively  expunged  or  inserted,  and  against  any  part  of  the 
said  lists  in  which  any  mistake  shall  have  been  corrected  or  any  omission  supplied, 
or  any  insertion  made  by  him,  and  shall  sign  his  name  to  every  page  of  the  se\-eral 
lists  .so  settled."  [Byles,  J.  It  sufficiently  ap-[9]-pears  that  the  objector  was  present 
when  the  name  of  Mr.  Corser  was  reinstated.]  That  may  be  so ;  but  it  is  one  thing 
to  be  present,  and  another  to  be  prepared  with  proofs.  "The  revising-barrister  who 
had  the  list  before  him  upon  the  first  occasion  heard  the  matter,  and  finalli/  determined 
the  validity  of  the  objection,  by  writing  bis  initials  against  the  erasure,  and  signing 
the  list  so  settled.  The  second  revising-barrister  had  no  authority  to  correct  what 
had  been  done  by  the  first.  Even  judges  of  the  superior  courts  neVer  interfere  with 
each  others  decisions  at  Chambers,  except  on  appeal.  Some  light  is  thrown  upon 
the  matter  by  s.  40,  which  provides,  amongst  other  things,  that,  "if  any  person 
vvhose  name  is  included  in  any  such  list,  or  his  place  of  abode,  or  the  nature  or 
description  of  his  riualification,  shall  in  the  judgment  of  the  revising-barrister  be 
insufficien  ly  described  for  the  purpose  of  being  identified,  such  barrister  shall 
expunge  the  name  of  every  such  person  from  such  list,  unless  the  matter  or  matters 
so  omitted  or  insufficiently  described  be  supplied  to  the  satisfaction  of  such  barrister 
Iwtorc  he  shall  have  completed  the  revision  of  siwh  lid,  in  which  case  he  shall  then  and 
there  insert  the  same  in  such  list."  But  there  all  the  parties  are  present,  and  the 
matter  is  properly  proved. 

No  person  was  instructed  to  appear  on  behalf  of  the  respondent, 
thi™'.  K.T  I  ';°'"y  "i""?!^  ?^'sh  I  could  have  supported  the  revising-barrister  in 
Tun^r, ;  f  compelled  to  come  to  the  conclusion  that  he  has  done  wrong, 

of  the   o,niJnM '■'  ^PP°'"'^^1  ,t°  '■e"^'-^  the  lists  of  voters  for  the  southern  division 
01  the  county  of  Lancaster;  and  at  a  court  held  by  one  of  them  a  question  was  raised 
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lietween  a  person  whose  name  ap-[10]  peaied  upon  the  list  of  voters  and  one  who 
had  duly  given  notice  of  objection  to  his  name  being  retained  therein.  It  was  a  trial 
in  foro  contentioso.  1  he  objector  was  there  to  sustain  his  objection  :  the  voter  was 
not  there  to  support  his  right  to  be  upon  the  register.  The  revising-barrister  dis- 
posed of  the  question  against  the  voter,  expunging  his  name  from  the  list,  and  placing 
his  initials  against  it.  On  the  following  day,  as  I  read  the  c;ise,  the  voter  came  before 
the  other  revising-barrister,  and  satisfied  him  that  his  absence  on  the  preceding  day 
was  justifiable,  and  prayed  a  re-hearing.  The  last-mentioned  revising-barrister 
thought  fit  to  accede  to  the  application  :  and  eventually  he  restored  the  name  of  the 
\  oter  to  the  list.  Xow,  the  ground  upon  which  I  hold  that  this  was  an  unjustifiable 
proceeding  is,  that  it  does  not  appear  to  me  that  the  objector  was  there  and  reaiiy  to 
■f:  heard :  and  so  there  was  really  a  decision  in  foro  contentioso  in  the  absence  of  one 
of  the  litigant  parties. 

When  a  proper  occasion  arises,  I  should  wish  to  say  a  word  or  two  upon  the  other 
point.  I  should  be  to  the  last  degree  desirous  of  sanctioning  the  power  in  any 
tribunal  to  correct  any  error  in  point  of  form  in  its  own  proceedings  ;  but  I  cannot 
liut  see  that  there  is  a  material  distinction  between  amendments  which  are  made 
whilst  a  proceeding  is  pending,  and  ameudments  which  are  made  after  a  matter  has 
lieen  heard  and  finally  determined:  and  I  much  doubt  the  power  of  a  revi.sing- 
'■arrister  to  do  that  which  in  effect  amounts  to  granting  a  new  trial.  But  I  entertain 
-till  greater  doubt  whether,  where  two  revising-barristers  are  appointed  with  power 
■o  act  jointly  and  severally,  and  one  of  them  has  heard  and  finallv  decided  as  to  the 
alidity  of  a  claim  or  objection,  the  other  has  authority  to  re-open  the  matter,  and 
liear  the  case  over  again  and  come  to  a  diflerent  conclusion.  But  I  am  clearly  of  [11] 
opinion  that,  as  it  does  not  appear  that  the  objector  was  present  with  his  proofs  on 
the  second  occasion,  we  ought  to  hold  that  the  decision  first  come  to  was  conclusive, 
lud  that  the  reversal  of  that  decision  was  wholly  unwarranted.  For  this  reason  I 
think  the  appeal  must  be  allowed. 

The  rest  of  the  court  concurring, 

Decision  reversed. 

Borough  of  Barnstaple. 

John  Gavdon,  Appellant ;  Lionel  Bencraft,  Eespondent.     Nov.  18th,  18G4. 

[S.  C.  H.  &  P.  97 ;  .34  L.  J.  C.  P.  53 ;  11  L.  T.  48-3 ;  10  Jur.  N.  S.  1206 ; 

13  W.  R.  267.] 

1.  In  a  borough  in  which  prior  to  the  passing  of  the  Reform  Act  freemen  by  birth 
were  entitled  to  vote  on  attaining  the  age  of  twenty-one,  that  right  is  by  s.  32 
presen'ed  to  all  the  lineal  descendants  of  such  freemen. — 2.  Therefore,  a  freeman 
by  birth,  whose  (jiandfatlier  was  a  freeman  so  entitled  previously  to  the  1st  of 
March,  1831,  but  s^hosc  father  (being  then  under  age)  was  not  on  that  day  entitled 
to  be  admitted  a  freeman,  is  entitled  to  be  registered. 

1.  At  a  court  held  for  the  revision  of  the  lists  of  voters  for  the  borough  of  Barn- 
staple, on  the  19th  of  September,  1864,  William  Saunders  was  inserted  in  the  list  of 
freemen  entitled  to  vote  for  the  said  borough,  thus, — 


Christian  and  surname  of  each  freeman 
at  full  length. 

Place  of  abode. 

William  Saunders. 

Holland  Street,  Barnstaple. 

2.  His  name  was  duly  objected  to  by  Tom  John  Pitts  Tucker.  The  facts  proved 
were  as  follows  : — 

3.  In  the  borough  of  Barnstaple  there  is  a  body  of  [12]  freemen.  The  sons  of 
these  freemen  are  entitled,  on  proving  their  fathers'  marriage,  that  the}^  were  born 
of  that  marriage,  and  that  they  have  attained  the  age  of  twenty-one  years,  to  be 
admitted  as  freemen  of  this  borough  :  but  they  cannot  claim  from  or  through  any 
other  relative  than  their  father,  and  in  no  other  wa}'  than  that  described.     The  said 


right  of  birth,  on  the  -ind  of  May,  1831,  having  only  come  ot  age  on  the   4th  o 
April  in  that  year.     The  grandfather  was  admitted,  by  right  of  birth,  on  the  14th  of 
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William  Sannders  was  dulv  admitted  as  a  freeman  (by  right  of  birth,  from  his  father) 
to  the  said  borough  on  the  31s_t  of  Jnly,  1856.     His  fathej;  was^  admitted  also,  by 

rig 

April  in  that  year. 

'^  4'^On  this  state  of  facts,  it  was  contended  on  the  part  of  the  objector  that,  as  the 
said  William  Saunders  derived  his  right  to  be  admitted  as  a  freeman  of  the  said 
boi-ou"h  throut'h  his  father,  from  and  through  whom  alone  he  could  claim,  and  as  it 
was  necessary  by  the  32iid  section  of  the  Reform  Act,  2  W.  4,  c.  45,  that  the  father, 
to  give  him  the'right  claimed  (viz.  to  be  on  the  list  of  freemen  voting  for  the  borough), 
should  have  been"  admitted  a  freeman,  or  liave  been  entitled  to  be  admitted  as  a 
freeman,  previously  to  the  1st  day  of  March,  1831,  and  that,  as  he  (the  father)  was 
not  admitted  till  the  2nd  of  May,  1831,  nor  entitled  to  be  admitted  till  he  came  of 
a^e,  on  the  4th  day  of  April  in  that  year,  his  right  to  be  placed  on  the  list  of  freemen 
voting  for  that  borough  could  not  be  sustained. 

5.  On  the  other  side,  it  was  contended,  in  support  of  the  vote,  that,  although  the 
father  could  not  have  been  admitted  as  a  freeman  till  he  came  of  age,  he  had  an 
inchoate  right  to  be  so  admitted  previously  to  the  1st  day  of  March,  1831,  which  was 
perfected  on  his  coming  of  age  ;  and  that  this  was  sufficient  to  satisfy  the  provisoes 
of  the  32nd  section  of  the  Keform  Act,  and  to  sustain  the  vote. 

[13]  6.  The  revising-barrister  held  that  the  said  William  Saunders  originally 
derived  his  right  from  or  through  his  father,  and  that  there  was  no  one  from  or 
through  whom  he  thus  derived  his  right  who  was  a  freeman  or  entitled  to  be  a  free- 
man previously  to  the  1st  day  of  March,  1831,  and  that  the  vote  could  not  be 
sustained  :  and  he  struck  his  name  out  of  the  list. 

7.  If  the  revising-barrister  was  right  in  this  opinion,  the  list  of  freemen  for  this 
borough  was  to  remain  as  it  is :  if  he  was  not  right,  the  list  was  to  be  amended  by 
inserting  the  names  of  the  appellant  William  Saunders,  and  John  Ga^'don,  an  appellant 
thereinafter  mentioned  in  a  consolidated  appeal.  And  he  declared  that  the  appeal  of ' 
the  s.aid  John  Gaydon  and  this  appeal  depended  on  the  same  decision,  and  ought  to 
be  consolidated  :  and  he  named  Gaydon  to  be  appellant  and  the  town-clerk  of  Barn- 
staple to  be  respondent. 

8.  The  name  of  John  Gaydon  stood  in  the  list  of  the  freemen  for  the  borough  of 
Barnstaple  entitled  to  vote  at  the  election  of  members  of  parliament  for  that  borough, 
thus, — 


Christian  and  surname  of  each  freeman 
at  full  length. 

Place  of  abode. 

John  Gaydon. 

Boutport  Street. 

W.  M.  Cooke,  Q.  C.  (with  whom  was  the  Hon.  R.  Bourke),  for  the  appellant. 
The  revisingbarrister,  it  is  submitted,  has  taken  an  erroneous  view  of  the  second 
proviso  in  the  32nd  section  of  the  2  W.  4,  c.  45.  That  section  enacts,  that  "  every 
person  who  would  have  been  entitled  to  vote  in  the  election  of  a  member  or  members  to 
servein  any  future  parliamentfor  any  city  or  borough  not  included  in  the  schedule  marked 
A.  to  this  act  annexed,  either  as  a  burgess  or  freeman,  [14]  or,  in  the  city  of  London, 
as  a  freeman  and  liveryman,  if  this  act  had  not  been  passed,  shall  be  entitled  to  vote 
in  such  election,  provided  such  person  shall  be  duly  registered  according  to  the  pro- 
visions hereinafter  contamed  ;  but  that  no  such  person  shall  be  so  registered  in  any 
year,  unless  he  shall  on  the  last  day  of  July  in  such  year  be  qualified  fn  such  manner 
as  won  d  entitle  him  then  to  vote  if  such  day  were  the  day  of  election  and  this  act 
had  not  been  passed,  nor  unless,  where  he  shall  be  a  burgess  or  freeman  or  freeman 
and  liveryman  of  any  city  or  borough,  he  shall  have  resided  for  six  calendar  months 
next  previous  to  the  last  day  of  July  in  such  year  within  such  city  or  borough," 
fHn.,-itl    Jr  ?^''  ^""^^  "°  P*^'''°"  ^^^°  «hall  have  been  electe.l,  made"  or 

rPsnPPt  nfl-r^'"'  °'  'I'T'"    '?'"    ^^'  ^''  °*   ^'"'^1''  ^^^l,   otherwise   than  in 
rC.fn,  f-P.       ^^"•^<^'^de,  or  who  shall  hereafter  be  elected   made,  or  admitted 

to  vofe  .sTunL T?         T'^    '^^"'  1"  '''^''''  "^  '^''■^l'  ^'^  servitude,  shdl  be  entitle.l 
to  vote  as  such  in  any  such  election  for  any  city  or  borough  as  afoiesaid,  or  to  be  so 
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registered  as  aforesaid  ;  Provideil  also,  that  no  person  shall  be  so  entitled  as  a  buryess  or 
freeman  in  respect  of  birth,  unless  his  right  be  originally  derived  from  or  through  some 
person  tcho  icas  a  burgess  or  freeman,  or  entitled  to  be  admitted  as  a  burgess  w  freeman, 
preriouslg  to  the  Isi  of  March,  1831,  or  from  or  through  some  person  who  since 
that  time  shall  have  become  or  shall  hereafter  become  a  burgess  or  freeman  in 
respect  of  sei'vitude."  The  question  is,  whether  by  that  section  the  right  of  freemen 
and  burgesses  to  vote  in  right  of  birth  and  servitude  is  preserved  to  them  in  per- 
petuity, or  only  to  the  sons  of  those  who  were  burgesses  or  freemen  entitled  to  be 
admitted  as  burgesses  or  freemen  on  the  1st  of  March,  1831, — the  day  on  which  the 
first  Reform  Bill  was  brought  into  the  House  of  Commons.  At  the  [15]  time  of  the 
passing  of  the  Reform  Act,  the  right  of  voting  as  a  burgess  or  freeman  was  obtainable 
by  purchase  or  by  gift,  and  in  some  boroughs  by  marriage,  as  well  as  by  birth  and 
servitude.  The  object  of  the  32nd  section,  as  Maule,  J.,  observes,  in  C'roucher,  App., 
Broune,  Resp.,  2  C.  B.  97,  107,  I  Lutw  Reg.  Cas.  388,  was,  "to  prevent  the  repetition 
of  the  corrupt  practices  that  had  before  existed  in  certain  boroughs,  of  making  on 
some  particular  occasion  a  large  number  of  new  voters,  for  the  purpose  of  swamping 
the  old  constituency."  The  present  claimant  clearly  is  not  one  whom  the  legislature 
intended  to  exclude.  The  words  "from  or  through,"  the  revising-barrister  construes 
to  mean  claiming  by  direct  descent  from  his  father,  and  therefore,  he  holds,  where,  as 
here,  the  father  was  not  of  age  on  the  1st  of  March,  1831,  the  son  acquires  no  vote. 
That  clearly  is  not  the  meaning  of  the  act.  This  person  claims  from  his  grandfather, 
through  hfs  father.  Gale,  App.,  Chubb,  Itesji.,  4  C.  B.  41,  1  Lutw.  Keg.  Cas.  544,  is 
precisely  in  point.  The  corporation  of  Malmesbury  consists  of  four  classes  of  burgesses 
or  freemen, — 1.  Capital  burgesses  (in  whom  alone  was  the  right  of  voting  prior  to 
the  passing  of  the  Keform  Act), — 2.  Assistant-burgesses, — 3.  Land-holders, — 4.  Free 
burgesses  or  commoners  Vacancies  in  the  third  class  are  supplied  from  the  fourth, 
by  seniority,  and,  in  the  other  classes  respectively,  by  election.  It  was  held  that  one 
who  was  a  member  of  the  fourth  class,  bi/  right  of  birth,  before  the  1st  of  March,  1831, 
and  became  a  "capital  burgess"  by  election  after  that  day,  was  not  disqualified  as  an 
elector  by  the  2  W.  4,  c.  4-5,  s.  32.  But  for  the  second  proviso  in  that  section,  the 
sons  of  honorary  freemen  would  have  been  entitled  to  be  registered  Mr.  Elliott 
remarks  upon  this  section, — Elliott  on  Registration,  2nd  edit.  214, — "The  elective 
rights  of  all  burgesses  and  freemen  and  of  the  freemen  [16]  and  liverymen  of  the  city 
of  London  are  reserved  in  perpetuity,  subject  to  the  exceptions  and  conditions 
mentioned  in  this  section.  Thus,  persons  made  or  admitted  burgesses  or  freemen 
after  the  1st  day  of  March,  1831,  will  not  have  the  right  to  be  registered,  unless 
admitted  in  respect  of  birth  or  servitude ;  and,  further,  where  the  claim  is  in  respect 
of  birth,  the  right  must  be  originally  derived  from  oi-  through  some  person  who  was 
actually  a  burgess  or  freeman,  or  entitled  to  be  admitted  as  such,  previously  to  the 
1st  day  of  March,  1831,  or  from  or  through  some  person  who  since  that  time  has 
become  a  burgess  or  freeman  in  respect  of  servitude.  Thus,  all  honorary  freemen 
and  burgesses  made  after  the  1st  day  of  March,  1831,  are  excluded  from  the  right  of 
voting ;  so,  also,  it  would  appear,  persons  acquiring  their  freedom  by  marriage 
subsequently  to  that  day."  To  this  the  editor  appends  the  following  note,  putting 
this  very  case, — "  The  following  question  ha-s  been  raised  upon  these  words,  whether 
a  freeman  by  birth  is  entitled  to  vote,  whose  grandfather  was  actually  a  freeman 
previously  to  the  1st  day  of  March,  1831,  but  his  father,  being  under  age  at  that 
time,  was  not  entitled  to  be  admitted  till  after  that  date.  It  is  contended  that  his 
right,  though  directly  derived  through  his  father,  was  originally  derived  from  the 
grandfather.  Such  a  construction  appears  consistent  with  the  words  and  principle  of 
the  proviso."  [Byles,  J.  The  claimant  is  within  the  qualifying  words:  the  only 
question  is  whether  he  is  disqualified  by  the  proviso.]  It  is  submitted  that  he  is  not. 
Some  light  may  be  thrown  upon  the  matter  by  a  reference  to  the  4th  and  5th  sections 
of  the  Municipal  Corporation  Keform  Act,  5  &  6  W.  4,  c.  76,  amended  by  the  7  W.  4 
&  1  Vict.  c.  78,  s.  27.  [Byles,  J.  Those  provisions  merely  reserve  the  rights,  what- 
ever they  might  be.] 

[17]  Dowdeswell,  for  the  respondent.  The  evident  intention  of  the  second  proviso 
in  the  32nd  section  of  the  Reform  Act  was,  to  limit  the  right  to  vote  in  respect  of 
freedom  by  birth  to  those  who  were  themselves  entitled  to  be  admitted  freemen  on 
the  1st  of  March,  1831,  or  who  are  the  immediate  descendants  of  those  so  entitled  on 
that  day  :  and  not  to  extend  it  to  all  time.     From  whom  did  this  person  derive  his 
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richt'  From  his  father,  not  from  his  grandfather.  Suppose  the  son  of  a  freeman 
died  without  having  been  adn.itted,  though  it  might  be  otherwise  m  sonae  boroiighs, 
RinwtaDle  it  is  phiin  the  grandson  could  not  be  admitted.  In  Jshbij  v.  U  lute, 
"  Ld  Cm  938  943,  6  Mod.^46,  1  Salk.  19,  3  Salk.  17,  Ld.  Holt,  524  Powys^  J., 
savs-  "There  is  a  vast  intricacy  in  determining  the  right  of  electors,  and  there  is  a 
variety  and  a  ditlerent  manner  and  right  of  election  in  every  borough  almost.     As,  in 


\\-as  there  in  this  Iwrough  a  right  acquired  by  servitude?]  That  is  common  to  all 
boroughs  In  respect  of  birth,  the  revising-barrister  finds  that,  in  Barnstaple,  the  party 
must  claim  through  his  father.  [Cooke.  It  may  be  conceded  that,  if  the  father  had 
never  taken  up  his  freedom,  the  son  could  not  take  from  his  grandfather  ]  The  con- 
tention before  the  revising-barrister  was,  that  the  father  had  an  inchoate  right  to  be 
admitted  a  freeman  prior  to  the  1st  of  March,  1831.  If  that  be  so,  a  child  in  ventre 
sa  mere  might  ac(iuire  the  right.  [Erie,  C.  J.  Your  contention  is  that  the  right  in 
respect  of  freedom  bv  birth  is  continued  only  for  one  generation  ?]  Yes.  [Erie,  C.  J. 
I  do  not  see  why  a  freeman's  son  should  have  [18]  the  franchise  preserved  to  him,  and 
not  his  son's  son.]  The  limit  was  an  arbitrary  one,  no  doubt :  but  it  must  be  borne 
in  mind  that  this  was  the  result  of  a  compromise  in  parliament.  If  this  man's  father 
had  died  under  twenty-one,  the  son  never  could  have  been  admitted  by  right  of  birth  : 
he  must  derive  the  right  from  a  person  who  was  admitted  or  entitled  to  be  admitted. 
[Byles,  J.  Do  you  find  any  instance  in  the  act  of  a  reserved  right  being  continued 
for  one  generation  only  (  Erie,  C.  J.  The  right  is  certainly  continuous  as  regards 
the  votes  of  freemen  by  servitude  :  and  so  I  should  say  the  legislature  intended  that 
the  freeman  should  transmit  the  right  in  respect  of  birth  so  long  as  he  has  lineals.] 
Could  a  man  claim  from  his  maternal  grandfather?  As  to  Gale,  App.,  Chubb,  Resp., 
4  C.  B.  41,  1  Lutw.  Keg.  Cas.  .544,  all  that  was  decided  was,  that  a  man  who  was  a 
member  of  the  fourth  class  of  burgesses  or  freemen  by  right  of  birth  before  the  1st  of 
March,  1831,  did  not  lose  any  right  which  that  gave  him,  by  being  promoted  to  the 
first  class. 

Cooke  was  not  called  upon  to  reply. 

Erle,  C.  J.  I  think  the  revising-barrister  was  wrong  in  this  case.  The  question 
is,  whether  the  right  of  voting  as  freemen  is  by  the  32nd  section  of  the  Reform  Act 
preserved  to  freemen  (by  birth)  for  one  descent  only,  or  is  preserved  contiiiuou.sly  to 
the  lineal  descendants  of  one  who  was  a  burgess  or  freeman,  or  entitled  to  be  admitted 
a  burgess  or  freeman,  previously  to  the  1st  of  March,  1831.  I  think  the  legislature 
intended  to  preserve  it  continuously  to  all  descendants  of  burgesses  or  freemen.  The 
32nd  section  begins  with  a  general  enactment  that  every  person  who  would  have  been 
entitled  to  vote  in  the  election  of  a  member  [19]  or  members  to  serve  in  any  future 
parliament  for  any  city  or  borough  (not  disfranchised),  either  as  a  burgess  or  freeman, 
or  in  London  as  a  freeman  and  liveryman,  if  the  act  had  not  been  passed,  shall  be 
entitled  to  vote,  being  duly  registered.  Then  comes  a  proviso  that  no  person  who 
shall  have  been  or  who  shall  hereafter  be  elected,  made,  or  admitted  a  burgess  or  free- 
man, otherwise  than  in  respect  of  birth  or  servitude,  shall  be  entitled  to  vote  or  be  registered. 
The  right,  therefore,  to  vote  is  preserved  to  all  who  become  freemen  by  birth  or 
servitude.  Then  comes  the  proviso  or  exception  upon  which  this  question  arises, — 
"  Provided  also  that  no  person  shall  be  so  entitled  as  a  burgess  or  freeman  in  respect 
of  birth,  unless  his  right  be  originally  derived  from  or  through  some  person  who  was 
a  burgess  or  freeman,  or  entitled  to  be  admitted  a  burgess  or  freeman,  previously  to 
the  1st  of  March,  1831."  This  is  a  limitation  upon  the  general  enactment  contained 
in  the  earlier  part  of  the  section.  I  think  the  present  claimant  fulfils  the  requirement 
ot  the  proviso.  He  derives  his  right  to  be  admitted  a  freeman  by  or  through  a  person 
who  was  a  freeman  previously  to  the  1st  of  March,  1831,  viz.  from  his  grandfather. 
Uis  grandfather  was  admitted  a  freeman  by  right  of  bii'th  in  1810,  and  his  father 
hecame  entitled  to  be  admitted  on  the  4th  of  April,  1831,  and  was  actually  admitted 
on  the  .nd  of  May  in  that  year.  I  think  the  legislature  intended  to  preserve  the  right 
01  \otuig  to  treemen  by  birth  as  a  continuous  lineal  right  to  all  persons  claiming  to  be 
ireemen  by  or  through  some  person  having  that  right  at  the  time  limited  by  the  act, 
anri  did  not  intend  t.o  re.strict  it  to  one  generation  after  the  passing  of  the  act.  This 
person  claims  from  his  grandfather  and  through  his  father.     I  am  confirmed  in  that 
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view,  because  the  legislature  has  preserved  the  right  to  freemen  by  servitude,  and 
enacted  that  persons  claim-[20]  iiig  by  descent  from  freemen  b}'  servitude  are  to  be 
continued  in  their  right  in  perpetuity  ;  for,  the  proviso  goes  on, — "or  from  or  through 
some  person  who  since  that  time  [viz.  the  1st  of  March,  1831]  shall  have  become  or 
shall  hereafter  become  a  burgess  or  freeman  in  respect  of  servitude."  It  contemplates, 
therefore,  the  preservation  of  the  right  in  all  future  time  to  the  sons  of  freemen  by 
servitude ;  and  it  is  in  the  highest  degree  improbable  that  the  legislature  should  have 
intended  to  limit  the  right  in  the  case  of  freemen  by  birth  to  one  generation.  The 
revising-barrister  here  finds  that,  in  the  borough  of  Barnstaple  "the  sons  of  freemen 
are  entitled,  on  proving  their  fathers'  marriage,  that  they  were  born  of  that  marriage, 
and  that  they  have  attained  the  age  of  twenty-one  years,  to  be  admitted  as  freemen, 
but  that  they  cannot  claim  from  or  tlirough  any  other  relative  than  their  father.  But  I  take 
it  that  statement  is  to  be  construed  with  reference  to  this  statute.  No  doubt,  a  free- 
man claiming  by  lineal  descent  must  claim  through  his  father.  The  statute  clearly 
did  not  contemplate  that  no  freeman  should  claim  in  right  of  birth  unless  his  father 
was  admitted  or  entitled  to  be  admitted  a  freeman  on  the  1st  of  March,  1831.  The 
decision  of  the  revising-barrister  must  be  reversed. 

Byles,  J.  I  am  of  the  same  opinion.  I  have  paid  the  utmost  attention  to  Mr. 
Dowdeswell's  argument :  but  I  cannot  entertain  a  doubt  as  to  the  true  construction 
of  this  proviso.  The  facts  are  extremely  simple.  In  this  borough,  prior  to  the  passing 
of  the  Reform  Act,  freemen  by  birth  were  entitled  to  vote.  In  the  year  1810,  the 
grandfather  of  the  claimant  was  admitted  a  freeman  by  birth.  At  the  time  mentioned 
in  the  act,  viz.  the  1st  of  March,  1831,  his  son  (the  father  of  the  claimant)  was  a 
minor.  He  came  of  age  on  the  -Ith  of  Apiil  in  that  year,  and  was  admitted  a  [21] 
freeman  by  right  of  birth  on  the  2nd  of  May.  It  is  plain,  therefore,  that  the  claimant 
is  within  the  preserving  words  of  the  32nd  section  of  the  Reform  Act,  and  entitled  to 
be  registered,  unless  his  right  is  taken  away  by  the  second  proviso.  But  it  seems  to 
me  that  he  satisfies  that  proviso ;  for  he  claims  by  or  through  some  person  who  was 
a  burgess  or  freeman  previously  to  the  1st  of  March,  1831.  There  is  no  reason  why 
the  words  "his  father"  should  be  substituted  for  "some  person."  And  there  is  no 
instance  thioughout  the  act  in  which  the  right  of  voting  is  preserved  for  one  genera- 
tion only. 

Keating,  J.  I  am  of  the  same  opinion.  The  question  raised  by  the  case  is, 
whether  a  freeman  by  birth  is  entitled  to  vote,  where  his  father  was  entitled  as  a 
freeman  before  the  1st  of  March,  1831,  and  his  father,  not  being  then  of  age,  was  not 
entitled  to  be  admitted  a  freeman  until  after  that  date.  Looking  at  the  whole  scheme 
of  the  enactments  contained  in  the  Reform  Act,  I  think  it  was  not  the  intention  of 
the  legislature  by  an^'thing  contained  in  the  32nd  section  to  exclude  such  a  person 
from  the  exercise  of  the  franchise. 

Decision  reversed. 


[22]    County  of  Leicester. — Northern  Division. 

George  Steele,  Appellant;  John  Alleyne  Bosworth,  Bespondeni. 

Nov.  18th,  1864. 

[S.  C.  H.  &  P.  106 ;  34  L.  J.  C.  P.  57 ;  11  L.  T.  507  ;  10  Jur.  N.  S.  1239  ; 
13  W.  R.  260.     See  Simey  v.  Marshall,  1872,  L.  R.  8  C.  P.  278.] 

In  1692,  the  Earl  of  Rutland  founded  a  hospital  at  Bottesford  for  fourteen  poor  men ; 
and  by  a  deed  of  1762  the  lands  belonging  thereto  were  vested  in  trustees,  in  trust 
to  permit  the  rectors  for  the  time  being  of  two  parishes  named  to  receive  the  rents 
and  profits,  and  thereout  pay  to  each  of  the  fourteen  inmates  certain  periodical 
sums  (in  the  whole  amounting  to  61.  12s.  8d.  per  annum),  and  to  expend  upon  them 
certain  other  sums  in  clothing,  coals,  medical  and  other  attendance,  &c.  Since  the 
year  1778,  the  trustees  had  been  in  the  habit  of  allowing  the  surplus  revenue  to 
be  distributed  amongst  the  inmates  of  the  hospital,  so  that  each  had  down  to  the 
present  time  been  in  the  receipt  of  9s.  2d.  per  week,  exclusive  of  the  allowance 
for  clothing,  &c.  :  but  there  appeared  nothing  in  the  deed  of  1762  to  warrant  this 
increased  allowance : — Held,  that  the  inmates  had  not  any  equitable  freehold  estate 
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or  interest  in  the   lands  belonging  to  the  hospital,  so  as   to  entitle  them   to  be 
registered  for  the  county. 

At  a  court  held  to  revise  the  lists  of  voters  for  the  northern  division  of  the  county 
of  Leicester,  at  Bottesford,  John  Alleyne  Bosworth  duly  objected  to  George  Steele 
us  not  having  been  entitled  on  the  last  day  of  July,  186i,  to  have  his  name  retained 
upon  the  list  of  voters  for  the  parish  of  Bottesford,  in  the  said  division. 

1.  The  name  of  George  Steele  stood  on  the  copy  of  the  register  of  the  said  parish 
as  follows  ; — 


Christian  ami 
surnaDie. 

I'lace  or  abode. 

Xatiire  of 
qualification. 

street,  lane,  &c.,   where  the 
property  is  sitiiate,  &c.,  or 
name    of  the    property,  if 
known  by  any,  &c. 

Steele,  George. 

Bottesford. 

Freehold 

interest  in 

land. 

Haspital  land. 

■2.  It  was  proved  in  evidence  before  the  revising-barrister,  that  George  Steele  was 
an  inmate  of  the  Bottesford  Hospital  for  men,  in  the  same  parish,  founded  by  the 
Earl  of  liutland  in  or  about  the  year  1692,  which  from  time  to  time  was  augmented 
until  the  year  1762,  when  certain  lands  and  tenements  in  Bottesford,  Muston, 
Abkettlely",  Holwell,  and  Long  Clawson,  were  re  conveyed  to  certain  trustees  therein 
named,  and  which  conveyance, — after  reciting  that  the  rents  of  premises  comprised  in 
certiiin  indentures  [23]  therein  recited  had  for  some  time  been  found  sufficient  for  the 
support  of  fourteen  poor  people,  and  the  said  Duke  being  desirous  to  extend  the  said 
charity  to  the  maintenance  of  two  other  poor  persons,  had  directed  two  more  to  be 
added  to  the  twelve  poor  people  already  provided  for  out  of  the  revenues  of  the  said 
hospital,— declared  that  the  said  trustees  should  stand  possessed  of  the  said  lands  and 
tenements,  upon  the  following  trusts,  that  is  to  say,  "  In  ti'ust  that  they  the  said 
trustees  and  the  survivors  and  survivor  of  them  should  permit  and  soffei-  the  rectors 
of  the  rectories  of  Bottesford  and  Harly,  respectively,  for  ever,  to  receive  and  take 
the  rents  and  profits  of  all  and  singular  the  said  messuages,  lands,  and  premises  there- 
by respectively  granted,  bargained,  and  sold,  as  often  as  the  same  should  become  due 
and  payable,  to  the  intent  and  purpose  that  they  the  said  rectors  and  their  successors, 
or  the  rectors  for  the  time  being  of  Bottesford  and  Harly  aforesaid,  respectively,  for 
ever,  should  and  would  by  and  out  of  the  said  rents  and  profits  pay  and  distribute  to 
the  fourteen  poor  men  who  then  were  or  thereafter  should  be  legally  and  rightfully 
admitted  into  and  placed  in  the  said  hospital,  that  is  to  say,  to  each  and  every  of 
them  once  in  every  month  the  sum  of  10s.  8d.  of  current  British  money,  and  also  the 
sum  of  6d^  to  each  and  every  of  the  said  poor  men  at  four  several  time's  in  the  year, 
namely,  at  Easter,  Whitsuntide,  Bottesford  Feast,  and  Christmas,  for  pye-mo'ney ; 
and  also  the  sum  of  1  Od.  to  each  and  every  of  the  said  poor  men  in  December  every 
year,  for  and  in  lieu  of  capon-money ;  and  also  in  February  and  August,  yearly  to 
every  of  the  said  poor  men  6d.  a  time  for  buying  them  salt ;  and  also  to  every  of  them 
the  said  poor  men  the  sum  of  lOd.  in  September  yearly  for  the  finding  them  with 
candles ;  and  also  the  sum  of  Is.  6d.  every  month  to  the  fire-maker  for  the  making 
each  of  [24]  the  said  poor  men's  fires ;  and  also  the  sum  of  .30s.  for  each  and  every  of 
the  said  poor  men  m  April  yearly  for  the  providing  every  of  them  a  suit  of  clothes, 
and  to  each  and  every  of  them  a  good  cloth  gown  and  making  at  Easter  every  other 
or  second  year  ;  and  also  the  sum  of  6s.  8d.  a  man  to  the  laundress  for  washing  each 
poor  man,  at  Lady-day  and  Michaelmas  yearly,  by  even  and  etiual  portions  ;  and  also, 
out  ot  the  said  rents,  to  find  and  provide  for  each  of  the  said  poor  men  20  cwt.  of 
nard  coals  to  be  laid  in  yearly  in  the  month  of  May  ;  and  also  thereout  from  time  to 
time  ancl  at  all  times  thereafter  to  find  and  provide  all  necessary  and  reasonable  beds 
anci  bedding,  household  goods,  and  other  necessary  utensils,  for  the  use  and  benefit  of 
the  said  poor  men,  but  at  the  discretion  of  the  said  trustees  parties  to  these  presents  ; 
and  should  manitain,  repair,  and  keep  the  said  hospital  or  almshouse  with  all  necessary 
araendments  and  reparation-s,  and  also  provide  physic  and  attendance  for  the  sick  : 
And,  in  case  the  said  trustees  or  their  successors,  or  the  rectors  for  the  time  being  of 
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Bottesford  .ind  Harly  aforesaid,  should  neglect  or  refuse  to  act  or  concern  themselves 
in  the  said  trust  pursuant  to  and  to  be  guided  by  the  directions  aforesaid,  then  and 
in  such  case  it  was  thereby  declared  and  agreed  by  and  between  all  the  said  parties 
to  these  presents,  and  the  said  John  Duke  of  Rutland  (party  thereto)  did  authorize 
and  impower  the  said  trustees  or  any  three  of  them,  by  an\'  writing  under  their  hands 
respectively,  and  also  anv  subsequent  grantees  of  the  said  premises,  to  nominate  and 
appoint  three  or  more  honest  and  discreet  persons  to  act  and  be  concerned  in  the  said 
trust,  in  such  manner  as  the  rectors  aforesaid  or  any  of  them  might  or  were  to  do  by 
«rtue  of  these  presents  and  of  the  powers  aforesaid  :  And  it  was  thereby  declared 
and  agreed  by  and  between  all  the  said  par-[25]-ties  to  these  presents,  and  the  said 
John  Duke  of  Rutland  (party  thereto)  did  declare,  that  the  sole  power  of  nominating 
and  appointing  any  person  or  persons  whatsoever  to  be  placed  and  admitted  in  the 
said  hospital  should  be  and  remain  in  the  said  present  Duke  (party  thereto)  and  his 
heirs  male  for  ever ;  and,  in  case  of  failure  of  such  heirs  male,  then  the  lord  or  lords 
of  the  manor  of  Bottesford  aforesaid  at  the  time  of  such  failure,  and  their  successors, 
lord  or  lords  for  the  time  being  there,  should  have  the  right  of  nomination  and  placing 
of  poor  persons  in  such  manner  as  the  said  Duke  then  had,  and  his  heirs  might  have : 
And  it  was  further  declared  that,  in  case  any  of  the  said  poor  men,  after  such  their 
nomination  or  admission  into  the  said  hospital,  should  any  ways  abuse  the  said 
charity  by  their  immoral-like  profaneness  or  lewdness,  or  other  misbehaviour,  then  it 
should  and  might  be  lawful  for  and  be  in  the  power  of  the  said  then  present  Duke 
(party  thereto)  or  his  heirs,  or,  for  failure  of  such,  for  the  lords  of  Bottesford  and  their 
successors  or  lords  of  Bottesford  for  the  time  being,  to  remove  and  displace  such 
person  or  persons,  so  as  he  or  they  should  have  no  benefit  or  advantage  of  the  said 
charity,  and  to  nominate  and  appoint  any  other  person  or  persons  in  the  place  and 
stead  of  such  person  or  persons  so  to  be  removed." 

3.  In  the  said  conveyance  is  also  contained  a  declaration  that  the  said  trustees 
should  demise  or  lease  all  or  anv  part  of  the  said  premises  for  a  term  not  e.'cceeding 
twenty -one  years,  so  as  upon  ever}-  such  lease  there  be  reserved  the  full  and  impi-oved 
rent,  without  any  fine  to  be  paid. 

4.  It  was  further  proved  that  the  said  George  Steele  was  paid  by  the  trustees  of 
the  hospital  the  sum  of  9s.  2d.  per  week  ;  that  the  appointment  of  the  hospital  men 
by  the  Duke  of  Rutland  for  the  time  being  was  [26]  by  word  of  mouth  or  by  letter 
to  his  agent  who  reduced  such  appointment  in  writing,  and  forwarded  it  to  the  parties 
so  appointed  ;  that  there  was  in  the  said  hospital  a  common  hall  where  the  hospital 
men  had  their  meals  :  that  each  man  occupied  a  separate  room  with  a  pantry,  and 
that  all  the  apartments  were  numbered ;  that  the  entrance  to  the  said  hospital  is  by 
one  outer  door  into  a  passage  at  the  end  of  which  is  a  second  door,  and  all  the  inner 
doors  of  the  said  apartments  open  into  the  said  passage  :  that  a  matron  is  appointed 
1)V  the  said  trustees,  who  has  apartments  allotted  to  her,  and  who  receives  a  salary 
of  201.  per  annum,  and  whose  duties  consist  in  the  general  superintendence  of  the 
hospital,  in  cleaning  the  apartments,  and  in  cooking  and  washing  for  the  said  hospital 
men  :  that  the  said  hospital  men  pay  no  rates  or  taxes,  and  never  repair  the  apart- 
ments ;  that  thev  enjoy  the  use  of  an  orchard  and  garden  adjoining  the  hospital,  and 
are  supplied  from  the  funds  of  the  trust  with  coal,  medicine,  medical  attendance,  and 
all  necessaries  (except  meat  and  provisions) ;  that  they  also  receive  a  cloak  apiece 
once  in  two  years  ;  that  they  have  uninterrupted  enjoyment  of  their  apartments, 
together  with  a  key,  and  with  a  power  of  ingress  and  egress  at  any  time,  but  that, 
after  9  o'clock  at  night,  the  matron  by  arrangement  among  the  hospital  men  locks  the 
outer  door,  and  hangs  up  the  key  in  the  passage  :  that  no  instance  has  been  known 
of  any  one  of  the  hospital  men  being  removed,  although  a  power  of  amotion  is  con- 
tained in  the  deed,  for  immorality,  profaneness,  lewdness,  or  other  misbehaviour ;  nor 
has  any  instance  been  known  of  any  of  the  poor  men  having  ever  sub-let  their  apart- 
ments ;  that,  as  the  rents  of  the  said  lands  and  tenements  mentioned  in  the  said  deed 
of  reconveyance  increased,  such  increased  rents  were  distributed  amongst  the  hospital 
men  from  time  to  time;  [27]  and  that,  so  far  back  as  the  year  1778,  each  man  has 
been  in  receipt  of  upwards  of  101.  per  annum,  and  each  man  is  now  in  actual  receipt 
of  9s.  2d.  per  week,  exclusive  of  the  coals  and  gown. 

5.  Upon  proof  of  the  above  facts,  the  revising-barrister  held, —  First,  that,  although 
the  weekly  payments  to  each  of  the  hospital  men  amounted  to  more  than  lUl.  per 
year,  as  the  power  of  appointment  and  amotion  expressed  in  the  deed  appeared  to 
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him  to  be  discrctionarv  with  the  Duke  of  Rutland  for  the  time  being,  the  said  George 
Steele  had  not  such  an  equitable  freehold  interest  in  land  as  to  entitle  him  (under  the 
nrovisions  of  the  2  W.  4,  c.  45,  s.  18)  to  have  his  name  retained  upon  the  register  of 
voters  for  the  said  parish  of  Bottesford,  in  the  said  division  of  the  said  county,— 
Secondlv  that  even  if  that  were  not  so,  the  said  George  Steele  was  simply  a  member 
of  an  eleemosynary  institution,  and  as  such  was  not  entitled  to  have  his  name  retained 

upon  the  said  register.  •  ..      r      ,.v        •  i         ■  , 

6  There  were  thirteen  other  names  upon  the  existing  register  for  the  said  parish, 
and  two  on  the  list  of  new  claimants,  whose  right  to  be  retained  or  otherwise  depended 
upon  the  decision  of  the  court  in  the  case  of  George  Steele. 

7.  The  revising-barrister  expunged  the  names  of  the  said  thirteen  persons  on  the 
old  register,  and  disallowed  the  said  two  new  claims. 

8.  If  the  court  should  be  of  opinion  that  the  revising-barrister  was  wrong,  then 
the  name  of  the  said  George  Steele,  together  with  the  names  of  the  thirteen  other 
persons,  were  to  be  restored  to  the  register,  and  the  two  new  claims  were  to  be 
allowed. 

Mellish  (Q  C),  for  the  appellant.     It  will  not  be  disputed  that,  if  these  persons 

have  any  estate  at  all,  it  is  an  equitable  freehold  for  life.     The  case  finds  that  [28] 

the  inmates  of  this  hospital  are  removable  only  for  misbehaviour.     Then,  does  the 

mere  circumstance  of  this  being  a  charitable  foundation   prevent  the  parties   from 

acquiring  the  franchise  ?     If  an  estate  be  given  to  a  man  from  motives  of  charity, 

that  clearly  will  not  prevent  the  donee  from  acquiring  the  right  to  vote.     According 

to  the  deed  set  out  in  the  case,  certain  sums  are  to  be  paid  to  each  of  the  fourteen 

inmates  of  Bottesford  Hospital,  which  in  the  aggregate  exceed  101.  per  annum.     No 

mode  of  disposing  of  the  surplus  arising  from  the  increase  in  the  value  of  land  is 

pointed  out :  but  it  is  found  as  a  fact  that  the  trustees  do  divide  the  whole  surplus 

among  the  inmates  ;  and  it  must  be  assumed  that  that  is  in  accordance  with  the  true 

construction  of  the  deed.     If  the  trustees  were  without  just  cause  to  remove  one  of 

these  persons,  would  he  not  have  a  remedy  by  bill  in  equity  to  recover  his  aliquot 

share  of  the  rents?     If  .so,  he  clearly  has  an  equitable  freehold  within  the  18th  section 

of  the  Reform  Act.     In  Davis,  App.,  Waddington,  Bexp.,  7  M.  &  G.  37,  8  Scott,  N.  R. 

807,  1  Lutw.  Reg.  Cas.  1-59,  the  inmates  of  Jesus  Hospital,  Rotbwell,  were  held  not 

to  have  such  an  estate  as  entitled  them  to  be  registered  as  freeholders,  because  the 

trustees  had  power  to  remove  them  "  toties  quoties  sibi  conveniens  fore  videbitur  (a). 

In  Simpson,  App.,  If'Ukinson,  Eesp.,  7  M.  &  G.  50,  8  Scott,  N.  R.  814,  1   Lutw.  Reg. 

Cas.  168,  the  qualification  in  respect  of  which  the  right  to  vote  was  claimed  was,  the 

room  in  which  the  party  lived,  and  not  the  share  in  the  profits  of  the  land.     That 

case  lias  been  observed  upon  and  somewhat  shaken  since.     ']"he  cases,  however,  which 

will  be  mainly  relied  upon  on  the  other  side  are,  Heartley,  App.,  Banh,  Besp.,  5  [29] 

N.  C.  40,  K.  &  G.  219,  and  Freeman,  App.,  Gaiiisford,  'Besp.,  1 1  0.  B.  (N.  S.)  68, 

K.  &  G.  448.     In  the  former  of  these  cases,  the  claim  was  of  a  borough  vote  by  the 

military  knights  of  Windsor,  in  respect  of  a  supposed  interest  in  the  houses  occupied 

by  them  :    and  Cockburn,  C.  J.,  in  delivering  the  judgment  of  the  court,  says : 

"  Whether  the  interest  of  these  parties  in  the  benefits  of  the  charity  be  a  freehold 

interest  or  not,  we  are  of  opinion  that  there  is  no  such  estate  or  interest  in  these 

houses  as  can  properly  be  deemed  an  ownership.     The  legal  estate  is  in  the  dean  and 

canons  of  Windsor  ;  and,  though  they  may  be  bound  to  allow  the  knights  to  occupy 

these  houses,  yet  it  appears  that  the  dean  and   canons   have  power  and  authoi'ity 

to  impose  such  restrictions  on   the  enjoyment  as  to  divest  the  occupation   of  the 

character  of  ownership.     The   knights  cannot  let  their  houses  in  the  whole  or  in 

part,  except  with  the  assent  and  sanction  of  the  dean  and  canons.     The  language, 

too,  of  the  grant,  and  of  the  statutes  of  the  institution,  speaks  of  the  houses  or 

rooms  of  the  knights  (for,  both  terms  are  used),  in  language  inconsistent  with  the 

Idea  ot   ownership.       The  decision  in   Freeman,  App.,   Gainsford,  Besp.,    proceeded 

entirely  upon  the  authority  of  Heartley,  App.,  Banks,  Besp.     The  claim  there  was  in 

respect  of  the  house  in  which  the  party  lived  :  and  the  court  held  that  he  did  not 

take     an  equitable  freehold  in  the  chambers  in  the  hospital  wherein  he  resided,  so  as 

to  entitle  hmi  to  vote  under  the  8  H.  fi,  c.  7."     "When,"  says  Erie,  G.  J.,  "the 

governor  assigns  him  rooms  for  his  residence,  he  does  not  confer  upon  him  any  estate 


(«)  He  referred  to  a  learned  note  by  Serjeant  Manning,  7  M.  &  6.  45  et. 
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which  he  could  enforce  by  liill  in  equity."  That,  it  is  submitted,  is  the  true  test. 
Here,  the  cbiim  is  in  respect  of  an  interest  in  the  lands  themselves.  If  the  surplus 
profits  are  to  go  to  the  inmates,  they  clearly  have  an  equitable  interest  in  the  lands. 

[30]  Hayes,  Serjt.,  for  the  respondent.  The  terms  of  the  deed  negative  there 
being  any  freehold  interest  whatever  in  the  lecipients  of  this  charity.  The  lands,  and 
even  the  household  goods,  are  all  vested  in  the  trustees  :  all  that  the  inmates  are 
entitled  to  under  the  deed  is,  10s.  8d.  per  month,  and  certain  other  trifling  money 
]xiyments,  amounting  altogether  to  considerably  less  than  101.  a  year.  And  the 
trustees  ;ire  to  do  all  the  repairs.  The  same  point  that  is  raised  here  was  raised  in 
Ashmorc,  ApjK,  Lees,  llesp.,  2  C.  B.  31,  1  Lutw.  Reg.  Cas.  337.  The  inmates  of  an 
hospital  in  the  county  of  York,  founded  and  endowed  by  the  Duke  of  N.  in  1673, 
claimed  to  be  registered  for  the  county  of  Nottingham.  It  appeared  that  the  revenues 
.if  the  hospital  were  derived  from  lands,  and  corn-rents  in  lieu  of  tithes  of  lands,  in 
Yorkshire  and  Nottinghamshire,  which  were  vested  in  trustees  ;  that  the  whole 
formed  one  fund,  out  of  which  the  trustees  paid  a  weekly  stipend  to  each  inmate ; 
that,  originally,  each  inmate  received  2s.  6d.  per  week,  and  a  certain  weekly  allowance 
iif  coals  and  clothing ;  but  that  the  weekly  payment  had  subsequently  been  increased 
to  10s.  ;  that,  by  one  of  the  constitutions  of  the  charity,  it  was  provided  that,  if  at 
the  end  of  any  year  there  should  be  found  in  the  treasury  of  the  hospital  above  1001., 
the  surplus  should  be  divided  amongst  the  pensioners  ;  and  that  the  appointment  was 
tor  life,  no  instance  of  dismissal  being  known.  By  an  act  of  parliament  modifying 
the  constitutions  of  the  charity,  it  was  provided  that,  instead  of  having  the  surplus 
1  eveniies  distributable  amongst  the  original  number  of  pensioners,  additional  pensioners 
should  be  chosen  ;  and  the  trustees,  under  the  direction  of  the  Duke,  were  impowered 
md  directed  from  time  to  time  to  add  as  many  more  pensioners  as  the  revenues  of 
the  hospital  would  allow  (leaving  a  sufficient  surplus  for  repairs  and  incidental 
expenses) ;  and  the  trustees  [31]  were,  under  the  directions  of  the  Duke,  to  pay  the 
jjensioners  xuch  fixed  slipends  as  they  should  think  fit  (having  regard  to  the  revenues  of 
the  hospital),  and  to  lessen  or  increase,  vary,  change,  and  alter  such  weekly  stipends,  as  they 
slwuld  find  requisite,  so  that  the  stipentls  sliould  at  no  tine  be  reduced  below  3s.  6d.  a  week. 
The  revisingbarrister  having  held  that  the  inmates  had  no  legal  or  equitable  interest 
in  the  funds  *  of  the  hospital  to  a  sufficient  amount  to  entitle  them  to  be  registered, 
assuming  that  they  had  no  absolute  right  to  more  than  3s.  6d.  per  week, — the  court 
affirmed  his  decision.  In  Simpson,  App.,  IVilkinson,  Resp.,  there  were  no  trustees : 
the  lecipients  of  the  charity  were  letting  part  of  the  premises,  and  receiving  and 
di\iding  the  proceeds  among  themselves.  [Byles,  J.  The  ground  stated  for  that 
decision  in  the  judgment  in  Heartley,  App.,  Bankf,  Resp.,  was  not  the  real  ground  on 
which  it  proceeded.]  It  was  not.  In  Freeman,  App.,  Gainsford,  Resp.,  Earl,  C.  J., 
says  :  "  I  do  not  accede  to  the  suggestion  that  the  court  is  put  to  its  election  between 
the  ease  of  Simpson,  App.,  Wilkinxon,  Re.np.,  and  that  of  Heartley,  App.,  Banks,  Resp. 
The  question  submitted  for  the  opinion  of  the  court  in  the  former  case  was,  not 
whether  the  claimants  had  an  equitable  freehold  in  the  rooms  allotted  to  them,  but 
whether  the  revising-barrister  was  right  in  holding  that  a  legal  foundation  might  be 
presumed,  not  necessarily  investing  the  claimants  with  a  corporate  character.  And 
the  judgment  of  the  court  was  confined  to  that."  Simpson,  App.,  JVilkimon,  Resp., 
therefore,  can  have  no  application  here.  In  Heath,  App.,  Huynes,  Resp.,  3  C.  B. 
(N.  S.)  389,  K.  &  G.  99,  the  inmates  of  the  Earl  of  Leicester's  Hospital, — a  charity 
regulated  by  a  private  act  of  parliament, — each  had  allotted  to  him  by  the  master 
rooms  therein  of  more  than  the  yeaily  value  of  101.,  of  which  he  had  the  exclusive 
use.  The  appointment  [32]  was  for  life,  subject  to  removal  for  breach  of  any  of  the 
rules.  The  court  held  that  they  did  not  occupy  "as  owners  or  tenants"  within  the 
:i7th  section  of  the  Reform  Act,  and  therefore  were  not  entitled  to  be  registered. 
There,  as  here,  the  legal  and  equitable  interest  was  in  the  trustees. 

Mellish,  in  reply.  This  charity  appears  to  have  been  founded  in  or  about  the  year 
1692,  under  what  circumstances  is  not  now  known.  In  17G2,  when  the  deed  referred 
to  in  the  case  was  made,  some  additional  lands  were  probably  given  to  the  hospital : 
but  there  is  no  resulting  trust  in  the  Duke,  nor  any  reservation  enabling  him  to  deal 
with  the  funds  at  all.  The  whole  profits  of  the  land  are  to  be  devoted  to  the  objects 
of  the  Duke's  bounty  :  and  the  case  finds  that  since  the  year   1778  the  entire  rents 
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have  been  so  distributed  :  and  the  presumption  is  that  that  was  done  in  conformity 
with  the  deed  The  general  nature  of  deeds  of  this  kind  was  considered  m  The 
Almiev-General  v.  The  Drapers'  Compamj,  2  Beavan,  508.  Lord  Langdale,  M.  R., 
there  savs  that,  "  in  everj'  case  where  the  general  purpose  of  a  gift  or  conveyance  is 
declared  to  l.e  a  charity,  and  the  particular  payments  do  not  exhaust  the  whole  fund, 
any  surplus  will  belong  to  the  charity,  unless  there  are  other  circumstances  from 
which  a  contrary  intention  of  the  testator  can  be  collected."  In  Ashmme,  App.,  Lees, 
Ren>  there  was  an  express  provision  that  the  trustees  were  to  apply  the  surplus 
reveiiues  in  a  particular  way,  viz.  by  increasing  the  number  of  pensioners.  The 
decision  in  that  case,  therefore,  is  strictly  in  accordance  with  that  of  Davis,  App., 
IFaihlingUm,  licsp.  [Keating,  J.  Do  you  find  any  case  where  a  gift  of  land  to 
trustees  upon  trust  to  receive  the  rents  and  profits  and  pay  101.  a  year  to  A.  B.,  has 
been  held  to  give  an  equitable  estate  in  fee  to  A.  B.  ?]     No. 

[33]  Erle,  C.  J.  I  am  of  opinion  that  the  decision  of  the  revising-barrister  in 
this  case  was  right.  The  qualification  of  the  parties  objected  to  was  in  respect  of  a 
freehold  interest  in  land  in  the  parish  of  Bottesford.  It  appears  that  a  charity  called 
Bottesford  Hospital  was  founded  by  the  Earl  of  Kutlaiid  in  or  about  the  year  1692  ; 
and  that,  in  17f)2,  there  was  a  re-conveyance  of  certain  lands  by  the  then  Duke  of 
Kiitland  to  trustees  therein  named,  who  were  to  hold  them  in  trust  to  permit  and 
suffer  the  rectors  for  the  time  being  of  Bottesford  and  Harly  to  receive  the  rents  and 
profits,  and  to  appropriate  the  same  in  making  certain  payments  to  each  of  fourteen 
poor  men  who  then  were  or  thereafter  should  be  admitted  into  and  placed  in  the 
hospital, — 10s.  8d.  per  month,  2s.  a  year  for  pye-money,  lOd.  a  year  in  lieu  of  capon- 
money.  Is.  a  year  for  salt,  and  lOd.  a  year  for  candles, — besides  certain  allowances  for 
clothing,  fuel,  and  attendance,  and  so  on.  The  legal  estate  is  in  the  trustees,  upon 
trust  to  allow  the  rectors  of  the  two  parishes  named  to  receive  the  rents  and  to 
appropriate  them  to  the  extent  described  and  in  the  manner  mentioned.  The  deed  is 
silent  as  to  the  dispo.sal  of  the  sui'plus  rents  after  satisfying  those  claims ;  and  there  is 
nothing  to  warrant  the  inference  that  they  are  to  be  appropriated  to  the  inmates  of 
the  hospital.  These  fourteen  persons  insist  that  they  have  a  freehold  interest  in  the 
lands.  Legal  interest  they  clearly  have  not.  Nor  have  they  any  equitable  estate  in 
the  land.  All  they  are  entitled  to  is,  to  receive  certain  payments  out  of  the  profits 
of  the  land  by  the  hands  of  the  trustees.     Looking  to  the  deed  as  set  out  in  the  case, 

I  see  no  sign  of  an  equitable  interest  in  the  land  in  these  persons  :  and  to  qualify 
them  to  vote  they  must  at  least  have  that.     In   Freeman,  App.,  Gainsford,  liesp., 

II  C.  B.  (N.  S.)  68,  K.  &  G.  448,  the  parties  also  claimed  to  have  equitable  [34] 
freeholds  in  the  chambers  which  they  occupied  :  but  the  court  held  otherwise.  I  am 
reported  to  have  said  on  that  occasion,— "  It  seems  to  me  that  the  inmate  is  elected  as 
a  mere  object  of  charity  ;  and  that,  when  the  governor  assigns  him  rooms  for  his 
residence,  he  does  not  confer  upon  him  any  estate  which  he  could  enforce  by  bill  in 
equity."  And  my  Brother  Williams  said  :  "The  language  of  the  constitutions  simply 
is,  that  the  accommodation  for  the  recipients  of  the  charity  shall  be  regulated  in  a 
certain  way.  They  are  to  take  for  their  lives,  subject  to  removal  for  any  of  the 
ofterices  specified.  But  it  does  not  therefore  follow  that  the  particular  rooms  are  to 
be  assigned  to  each  of  them  as  owner  for  his  life.  It  seems  to  me  to  be  clear  that  he 
has  not  the  right  of  an  equitable  owner  at  all.  If  he  had,  although  the  purposes  of 
the  charity  might  require  him  to  be  removed  to  another  set  of  rooms,  he  might  set 
the  governor  at  defiance.  It  is  quite  manifest  that  no  such  state  of  things  as  that 
could  have  been  intended  "  So  here,  I  take  it  to  be  clear  that  all  that  these  poor  men 
have  IS  a  right  to  ask  for  certain  money  payments  and  allowances  from  the  trustees ; 
and  that  they  cannot  be  said  to  have  any  equitable  estate  in  the  lands. 

Byies,  J.  I  am  of  the  same  opinion.  To  entitle  the  party  to  have  his  name 
retiimed  upon  the  list  of  voters,  he  must  shew  that  he  is  seised  of  an  estate  of  freehold. 
It  1.S  not  necessary  that  it  should  be  a  lerjal  interest :  it  is  enough  if  he  has  an  equitable 
estate  of  freehold.  This  is  not  the  case  of  a  simple  trust  to  receive  the  rents  and 
profits  for  the  ce.stuisque  trust,  or  to  permit  and  suff-er  them  to  receive  them  :  but  the 
trustees  are  to  receive  the  rents  and  profits,  and  to  expend  and  allot  a  portion  of 
them  in  a  particular  manner  among  the  inmates  of  the  hospital.  That  alone  is  [35] 
enough  to  prevent  those  persons  taking  an  equitable  interest  in  the  land.  But  the 
ca  e  goes  further.  Mr.  Mellish  concedes  that  he  must  avail  himself  of  the  surplus 
itnts,  in  order  to  constitute  a  sufficient  value.     But,  without  deciding  that  the  tru.stees 
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take  the  surplus  rents  in  trust  (as  to  which  I  express  no  opinion),  it  is  clear  that  no 
power  is  conferred  upon  them  by  the  deed  to  dispose  of  them  to  any  prescribed  person 
or  in  any  prescribed  manner.  AH  they  could  do  would  be,  to  dispose  of  them  to  and 
among  such  persons  and  in  such  manner  as  the  court  of  Chancery  might  sanction  or 
direct.  For  these  reasons,  although  I  at  one  period  entertained  some  doubt,  I  entertain 
no  doubt  now  that  these  persons  ha\e  not  such  an  interest  in  the  lands  in  question  as 
to  entitle  them  to  the  franchise.  Upon  the  authority  of  Freeman,  App.,  Gaiiifford, 
Besjj.,  and  particularly  of  the  judgments  of  my  Lord  and  my  Brother  Williams  in  that 
case,  I  think  the  revising-barrister  rightly  held  that  these  persons  were  not  entitled 
to  be  upon  the  register. 

Keating,  J.  I  am  of  the  same  opinion.  It  is,  I  think,  clear  from  the  statements 
in  this  case  that  the  claimants  are  only  entitled  to  claim  certain  money  payments 
from  the  trustees  who  take  the  interest  in  the  lands,  and  that  they  (the  claimants) 
have  no  equitable  estate  in  the  land,  and  therefore  no  estate  of  freehold  such  as  is 
necessary  to  give  them  the  franchise 

Decision  affirmed,  with  costs. 

[36]    Northamptonshire — Northern  Division. 

Thomas  Nicglls  Roberts,  Appellant .-  Andrew  Percival,  Respondent. 

Nov.  19th,  1864. 

[S.  C.U.  Si  P.  121  ;  34  L.  J.  C.  P.  84;  11  L.  T.  603;  11  Jur.  N.  S.  40;  13  W.  K. 
265.  Followed,  Fryer  v.  Bodenham,  1869,  L.  R.  4  C.  P.  529.  Discussed,  Dnrant  v. 
Kenneth,  1869,  L.  R.  5  C.  P.  272.  Referred  to,  Hadfield's  case,  1873,  L.  R. 
8C.  P.  311.] 

1.  Although  the  decisions  of  the  court  of  Common  Pleas  upon  cases  stated  b_v  revising 
barristers  under  the  6  &  7  Vict.  c.  18,  are  by  the  66th  section  of  that  statute 
declared  to  be  "  final  and  conclusive  in  the  case  upon  the  point  of  law  adjudicated 
upon,"  it  is  nevertheless  competent  to  the  revising-barrister  upon  a  future  occasion, 
and  between  other  parties,  again  to  laise  the  question,  even  in  relation  to  the  same 
property  qualification. — 2.  Burleigh  Hospital,  a  charitable  foundation  for  a  certain 
number  of  poor  men  called  bedesmen,  was  indowed  prior  to  the  statute  29  Eliz. 
c.  5  (an  act  for  the  incorporation  of  public  charities),  and  was  governed  by  certain 
rules  or  ordinances  which  referred  to  "the  feoffees  and  their  heirs,"  who  by  lapse 
of  time  had  been  altogether  lost  sight  of.  The  bedesmen  were  appointed  for  life, 
each  on  his  appointment  having  a  room  in  the  hospital  specially  assigned  to  him, 
and  which  was  found  to  be  of  the  annual  value  of  41.  The  bedesmen  were  by  the 
ordinances  declared  to  be  subject  to  expulsion  for  certain  offences  ;  but  no  instance 
of  expulsion  had  ever  been  known  There  was  a  warden,  who  with  the  bedesmen 
managed  the  propertv  belonging  to  the  hospital,  letting  a  portion  of  it  and  dividing 
the  rent  between  them :  and,  on  the  occasion  of  a  railway  company  requiring  a 
portion  of  the  land,  the  warden  and  bedesmen  executed  the  conveyance,  and  received 
the  purchase-money,  which  they  expended  in  improving  the  hospital  premises  for 
their  mutual  benefit. — Held,  upon  the  authority  of  Simpson,  App.,  JVilkinsoii,  Jiesji., 
1  M.  &  Ci.  50,  8  Scott,  N.  R.  814,  1  Lutw.  Reg.  Cas.  168,  and  distinguishing  it  from 
Heartley,  App.,  Banks,  liesp.,  5  C.  B.  (N.  S.)  40,  K.  &  G.  219,  and  Freeman,  App., 
Gainsford,  Re.^i.,  11  C.  B.  (N.  S.)  68,  K.  &  G.  448, — that  each  of  the  bedesmen  had 
an  equitable  estate  of  freehold  in  the  room  occupied  by  him,  in  respect  of  which  he 
was  entitled  to  be  registered  for  the  county. 

1.  Thomas  Waddington,  of  Kettering,  in  the  county  of  Northamption,  on  the 
register  of  voters  for  the  parish  of  Kettering,  in  the  northern  division  of  the  said 
county,  duly  objected  to  the  vote  of  Abraham  Bell.  The  name  and  description  of  the 
voter  on  the  register  was  as  follows  : 


Bell,  Abraham.  Lord  Buighley's  Hos-    i  Freehold  tene- 

pital,  Saint  Martin's,    \  ment  or  room. 
Stamford  Baron. 


Abraham  Bell, 
occupier. 
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■->  He  also  objected  to  the  names  of  twelve  other  persons  whose  qualifications  on 
the  iistwere  described  in  like  manner,  and  depended  on  the  like  facts  :  and  the  appeals 

were  *!}f^^^'^^°"g7o  The  appointment  of  the  several  claimants,  and  the  nature  and 
mode  of  enjoyment  of  the  qualifying  property,  are  similar  to  the  facts  as  [37]  stated 
Tthe  case  of  Smp,on,  Ai>p.,  mkinson  Resp.,  7  M.  &  G.  50,  8  Scott,  N.R  814, 
1  T  niw  Rea  Cas  168  •  and  the  facts  of  that  case  are  admitted  and  are  to  be  taken, 
mutatis' mutandis,  as  if  stated  as  part  of  this  case ;  as  is  also  the  copy  of  the  ordinances 
prmted  ni^sjic^ repor  s.^^^^  being  called  on,  it  was  contended  on  the  behalf  of  the 
respondent  that  the  revising-barrister  had  no  power  to  enter  upon  the  inquiry, 
according  to  the  66th  section  of  the  6  &  7  Vict.  c.  18,  the  judgment  of  this  court, 
having  been  given  upon  facts  similar  to  those  which  are  the  foundation  of  the  present 

^  ^  5.  The  whole  of  the  claim.ants  in  the  present  case  had  been  appointed  since  the 
above  judgment  was  delivered.  ,  ,    ,         .,         ■ , 

6  The  revising-barrister  decided  to  go  into  the  case,  and  to  hear  the  evidence  ; 
bein<^  of  opinion  that  the  words  "the  case"  in  the  66th  section  referred  only  to  the 
current  register,  or  at  anv  rate  to  the  particular  individual  affected. 

7.  If  the  court  should  be  of  opinion  that  this  contention  should  have  prevailed,  the 
names  were  to  be  retained,  without  reference  to  the  remainder  of  the  case 

8.  The  following  additional  facts  were  then  proved:  That,  in  the  year  1846,  part 
of  the  hospital  premises  not  separately  used  by  the  then  occupiers  was  sold  to  the 
Midland  Railway  Company  for  the  purposes  of  a  railway  ;  that  the  sale  was  conducted 
by  the  then  warden  and  bedesmen,  as  owners,  without  the  intervention  of  any  other 
person  ;  that  the  warden  and  each  of  the  bedesmen  signed  the  conveyance  to  the 
company ;  and  that  the  money  was  paid  to  the  warden  and  bedesmen,  and  expended 
by  them  in  erecting  buildings  upon  part  of  the  garden  attached  to  the  hos-[38]-pital, 
which  buildings  are  now  used  for  a  washhouse  by  the  warden  and  bedesmen,  as  they 
have  occasion. 

9.  It  was  then  contended  bv  the  objector,— that,  assuming  the  legal  origin  of  the 
foundation,  if  the  claimants  had  any  estate,  it  was  only  as  members  of  a  corporation 
aggrciiate,  and  that  the  additional  facts  above  stated  led  to  this  conclusion  ;  that  they 
had  no  freehold  estate;  that,  if  they  had,  it  was  only  a  joint-tenancy  in  the  whole 
hospital,  and  not  an  exclusive  and  separate  one  in  each  of  the  rooms,  and  that  this 
also  appeared  from  the  new  facts  ;  that  they  were  in  the  receipt  of  alms ;  and  that, 
looking  at  the  recent  decisions,  and  especiallj'  at  Freeman,  App.,  Gainsford,  Eesp.,  1 1  C.  B. 
(N.  S.)  68,  K  &  G.  448,  the  claims  were  bad. 

10.  The  revising-barrister  overruled  these  objections,  and  retained  the  several 
names  on  the  list  of  voters  ;  being  of  opinion  that  the  facts  were  substantially  unaltered, 
and  that  therefore  there  was  nothing  to  disentitle  the  claimants  to  the  benefit  of  the 
judgment  already  given  by  this  court  upon  the  same  foundation,  whatever  were  the 
reasons  of  such  decision ;  and  also  that  they  did  not  receive  alms,  within  the  meaning 
of  the  .36th  section  of  the  2  W.  4,  c.  45. 

Hannen  (with  whom  was  Underdown),  for  the  appellant.  The  first  question  is, 
whether  the  revising-barrister  had  any  power  to  go  into  the  case,  after  the  decision  of 
this  court  in  Simpson,  App.,  JVilkinsov,  Eesp.  The  contention  that  he  had  not  rests 
upon  the  66th  section  of  the  6  &  7  Vict.  c.  18,  which  enacts  that  "every  judgment  or 
decision  of  the  said  court  [of  Common  Pleas]  shall  be  final  and  conclusive  in  the  case 
upon  the  point  of  law  adjudicated  upon,  and  shall  be  binding  upon  every  committee 
of  the  House  of  Commons  appointed  for  the  trial  of  any  petition  [39]  complaining  of 
an  undue  election  or  return  of  any  member  or  members  to  serve  in  parliament."  That 
clearly  means  that  the  decision  shall  be  conclusive  only  in  the  case  in  which  it  is 
pronounced.     [The  Court  here  intimated  their  acquiescence  in  this  argument.] 

The  first  question  then  is,  whether  these  claimants  have  a  freehold  interest  for 
life,  within  the  18th  section  of  the  Reform  Act.  The  claim  put  forward  here  is  that 
the  inmates  of  this  hospital  have  an  equitable  estate  of  freehold  in  the  rooms  they 
?R.9"Py-  '^^^  P°'"t  ^^  "Ot  concluded  by  the  decision  of  the  court  in  Simpson,  App., 
Wilkm.vm,  F,esp.  The  court  upon  that  occasion  felt  itself  to  be  hampered  by  the  wav 
in  which  the  case  was  stated  by  the  revising-barrister  :  and,  when  the  counsel  for  the 
appellant  came  to  consider  what  was  the  eff"ect  of  the  eleemo.synary  character  of  the 
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gift,  he  was  stopped  bv  the  court,  because  the  point  had  not  been  raised  before  the 
revisiug-barrister.  And,  in  giving  judgment,  Tiudal,  C.  J.,  says  :  "  It  appears  to  me 
that  the  onl}'  question  open  to  us  in  this  case  is,  whether  the  revising-barrister  was 
wrong  in  law,  in  presuming  a  legal  commencement  to  the  estate  of  these  bedesmen. 
I  think  his  decision  was  right,  and  that  the  facts  fairly  warranted  him  to  presume, — 
which  was  all  that  was  necessary, — that  the  estate  existed  by  virtue  of  the  Queen's 
licence  before  the  passing  of  the  29  Eliz.  c.  5."  The  question  here  is,  whether  the 
circumstances  do  not  prevent  these  persons  being  equitable  owners.  Dealing  with 
that  case  in  Freeman,  Jpp.,  Gain>'ford,  Be.«j>.,  11  C.  B.  (N.  S.)  68,  91,  K.  &  G.  448, 
Erie,  C.  J.,  says :  "  The  question  submitted  for  the  opinion  of  the  court  in  that  case 
was,  not  whether  the  claimants  had  an  equitable  freehold  in  the  rooms  allotted  to 
them,  but  whether  the  revising-barrister  was  right  in  holding  that  a  legal  founda-[40]- 
tion  might  be  presumed,  not  necessarily  investing  the  claimants  with  a  corporate 
character.  And  the  judgment  of  the  court  is  confined  to  that.  That  which  is  repre- 
sented to  have  been  said  by  Maule,  J.,  if  correctly  reported,  was  clearly  extra-judicial. 
But,  be  that  as  it  may,  the  adjudication  was  upon  the  other  point  only."  The  character 
of  the  holding  in  Freeman,  App.,  Gainsford,  Eesp.,  where  the  parties  were  held  to  have 
no  estate,  is  not  substantially  different  from  that  in  the  present  case.  In  the  case  of 
the  military  knights  of  Windsor, — Heartlei/,  App.,  Banks,  Eesp.,  5  C.  B.  (N.  S.)  40,  57, 
K.  &  G.  219, — Cockburn,  C.  J.,  delivering  the  judgment  of  the  court,  says:  "It 
appears  to  us  that,  if  we  were  to  hold  that  the  occupation  of  a  residence  as  part  of  the 
benefits  of  such  a  charity  was  an  occupation  as  owner,  we  must  say  that  any  occupation 
of  a  separate  residence  in  an  almshouse,  where  the  appointment  by  the  grant  of  the 
founder  is  during  good  behaviour,  would  be  a  freehold  occupation  as  owner,  and,  con- 
sequently, if  of  sufficient  value,  would  give  a  right  to  vote, — a  conclusion  to  which  we 
are  certainly  not  prepared  to  come."  Speaking  of  Simpson,  Afp.,  JFilkinson,  Eesp.,  he 
adds  :  "  That  is  a  verj-  different  case  from  the  present.  In  that  case,  no  trustees  were 
to  be  found.  The  recipients  of  the  charity  had  the  direct  and  uncontrolled  manage- 
ment of  the  property  in  their  own  hands  :  and  the  only  question  raised  in  the  case 
was,  whether  the  revising-barrister  was  right  in  presuming  a  legal  commencement  of 
the  estate  of  the  bedesmen  by  the  royal  licence,  prior  to  the  passing  of  the  39  Eliz. 
c.  5.  There  is  nothing  in  the  authority  of  that  case  which  precludes  us  from  fully 
considering  in  this  whether  the  occupation  of  their  houses  by  the  military  knights  is 
an  occupation  as  owners."  The  result  of  the  decisions  seems  to  be  this,  that  in  order 
to  judge  what  is  the  [41]  character  of  the  holding,  and  see  whether  or  not  it  amounts 
to  an  ownership,  regard  must  be  had  to  the  general  character  of  the  institution  of 
which  the  inmates  are  permitted  to  receive  the  benefits.  Upon  reference  to  the 
ordinances  set  out  in  the  report  of  the  case  of  Simpson,  App.,  WiUdnson,  Eesp.,  it  is 
manifest  that  these  parties  have  no  legal  estate,  but  that  their  holding  is  altogether  of 
an  eleemosynary  character.  Reliance  will  probablj''  be  placed  on  the  21st  of  these 
ordinances,  which  provides  that,  "as  these  poor  men  shall  have  at  the  first  their 
several  rooms  allowed  them  in  the  almshouse,  so  shall  they  during  their  lives  or  their 
continuance  in  their  places  continue  their  lodging,  and  every  one  as  he  shall  succeed 
to  the  void  places,  so  shall  he  succeed  in  the  lodgings  without  any  change,"  as  giving 
a  somewhat  more  permanent  character  to  the  holding  than  in  some  of  the  other  cases  : 
but  it  is  to  be  observed  that  that  is  to  be  found  amongst  the  rules  for  the  internal 
government  of  the  institution.  The  observations  of  Williams,  J.,  in  Freeman,  App., 
Gainsford,  Eesp.,  would  have  been  equally  applicable  in  the  case  of  Simpson,  App., 
Wilkinson,  Eesp.  [Erie,  C.  J.  In  Freeman,  App.,  Gaimford,  Eesp.,  the  surplus  revenues 
of  the  hospital  were  vested  in  the  trustees  for  the  purpose  of  enlarging  the  charity  and 
adding  to  the  number  of  the  inmates.  The  trustees  were  clothed  with  active  trusts, 
and  had  a  general  control  over  the  funds  of  the  hospital,  the  inmates  merely  occupying 
the  rooms  as  recipients  of  the  benefits  of  the  charity.  That  is  a  very  dift'erent  thing 
from  having  an  equitable  estate  in  the  lands.  In  Simpson,  App.,  Wilkinson,  Eesp.,  the 
warden  and  bedesmen  act  as  absolute  owners,  letting  a  portion  of  the  building,  and 
dividing  the  rent  amongst  them.]  That  arose  from  the  circumstance  of  the  heirs  of 
the  feoffees  being  unknown.  [Erie,  C.  J.  In  the  case  of  a  lost  deed,  user  [42]  is 
evidence  of  its  contents.]  We  have  here  the  ordinances,  which  shew  the  precise 
position  of  the  inmates,  which  does  not  differ  from  that  of  the  parties  in  Hearthy,  App., 
Banks,  Eesp.,  and  Freeman,  App.,  Gainsford,  Eesp.  The  circumstances  of  the  inmates 
receiving  the  rent  for  the  granary,  and  disposing  of  the  proceeds  of  the  sale  of  a 
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ijurliuii  of  the  hospital  to  the  mihvay  company,  are  fully  accounted  for  by  the  fact  of 
the  feoflees  and  their  heirs  being  lost  sight  of.  In  order  to  entitle  these  persons  to 
vote  they  nnist  have  a  freehold  intei-est,  legal  or  equitable,  in  the  rooms  they  occupy. 
1  ookiii"  at  the  general  character  of  the  ordinances  by  which  this  charity  is  regulated, 
it  is  clear  that  the  occupation  of  the  rooms  by  these  parties  is  only  as  objects  of  the 
lioinity  of  the  founder,  without  any  scintilla  of  ownership. 
Field,  C^  C,  contra,  was  not  called  upon. 

Eri.e  C.  J.  I  am  of  opinion  that  the  decision  of  the  revising-barnster  was  right. 
I  was  a  party  to  the  judgment  in  Siiiqmn,  App.,  Wilkimon,  Besp.,  7  M.  &  G.  50, 
8  Scott,  N.  R.  814,  1  Lutw.  Eeg.  Cas.  168.  This  court  were  then  of  opinion  that  the 
inmates' of  Burleigh  Hospital  had  a  freehold  interest  in  the  rooms  assigned  to  them: 
and  I  now  entertain  the  same  opinion.  The  origin  of  the  hospital  was  unknown,  and 
we  held  that  the  revising-barrister  was  warranted  in  inferring  from  the  ordinances  and 
the  statute  39  Eliz.  c.  5  (referring  to  a  former  statute  of  35  Eliz.  c.  7),  that  it  had  been 
founded  bv  Lord  Burleigh  under  licence  from  the  Crown',  and  indowed  with  a  grant 
of  lands  to"  trustees  or  feoffees  in  trust  for  the  use  of  the  bedesmen.  It  seems  to  me 
that  the  inteiest  of  the  inmates  under  such  an  indowment,  if  it  stood  there,  would  have 
been,  an  equitable  freehold  in  the  property,  the  legal  estate  being  in  [43j  the  trustees, 
just  as.  if  incorporated  under  the  39  Eliz.  c.  5,  the  legal  estate  would  be  vested  in  the 
corporation,— except  that  in  that  case  the  members  of  the  corporation  would  acquire 
no  right  to  vote.  The  difference  consists  in  this.  Members  of  a  corporation  aggregate 
are  not  qualified  to  vote,  because  the  interest  in  the  property  is  vested  in  the  corpora- 
tion :  and  that  is  the  way  in  which  liy  far  the  larger  portion  of  these  hospitals  are 
indowed.  But,  if  the  lands  are  conveyed  to  feoffees  in  trust  for  the  members,  the 
legal  est<ate  would  be  in  the  feoffees,  and  the  equitable  interest  would  be  in  the 
members  of  the  institution  according  to  the  terms  of  the  deed.  Where  the  deed  is 
lost,  the  terms  of  it  would  be  to  be  piesumed  from  the  manner  in  which  the  property 
had  been  enjoyed.  Now,  the  property  belonging  to  Burleigh  Hospital  has  been  dealt 
with  in  a  way  that  is  consistent  with  the  supposition  which  I  have  put  forward.  Each 
member  when  elected  was  placed  in  a  certain  room  for  life.  The  property  of  the 
hospital  was  managed  by  the  warden  and  bedesmen  as  the  legal  owners,  without  inter- 
ference by  any  one.  There  had  been  feoffees,  but  they  were  unknown.  The  warden 
and  bedesmen  let  a  portion  of  the  hospital  which  was  not  required  for  their  own  use, 
acting  in  every  way  as  persons  having  the  equitable  freehold  and  beneficial  interest  in 
the  premises.  And  then  we  have  here  the  additional  fact  that,  when  a  portion  of  the 
hospital  premises  was  sold  to  the  Midland  Railway  Company,  the  warden  and  bedesmen 
executed  the  conveyance,  and  received  the  purchase-money  and  applied  it  to  their  own 
use.  There  is,  therefore,  ground  for  inferring  that  the  legal  estate  was  originally  in 
the  feoffees :  but  there  was  abundant  evidence  from  the  mode  of  user  to  authorize  the 
court  in  holding  that  each  of  the  bedesmen  took  a  separate  equitable  freehold  in  the 
room  assigned  to  him,  the  rest  of  the  bene-[44]-ticial  interest  in  the  property  of  the 
hospital  being  in  the  warden  and  bedesmen  in  the  way  I  have  already  pointed  out. 

There  is,  no  doubt,  much  in  the  language  of  the  ordinances  set  out  in  the  reports 
to  imply  a  supervision  and  control  interfering  in  some  degree  with  the  rights  of 
property  I  have  assumed.  But  there  is  not  anything  very  distinct.  For  instance, 
the  11th  article  provides  that  the  bede.smen  shall  for  certain  irregularities  of  conduct 
be  "displaced  by  them  by  whose  authority  they  were  |,laced.""  But,  little  reliance 
can  be  placed  on  that,  seeing  that  it  seems  never  to  have  been  acted  upon  ;  and,  if 
any  attempt  were  now  made  to  act  upon  it,  there  would  probably  be  found  abundant 
difticulty  in  so  doing.  I  do  not,  upon  the  whole,  think  that  the  existence  of  that 
power  of  amotion  shews  that  the  court  were  wrong  in  holding  in  Simpson,  App., 
IHlhnmi,  Lesp.,  that  the  inmates  of  this  hospital  took  each  an  equitable  freehold 
interest  in  his  room,  and  so  were  qualified  to  be  reeistered. 

The  strength  of  Mr  Hannen's  argument  was,"that  this  court  in  HeartJeii,  App., 
Banks,  Ile^p.,  5  C.  B.  (N.  S.)  40,  K.  &  G.  219,  held  that  "the  poor  knights  of  W^dsof," 
and  m  h-eewan,  App.,  Gainsford,  Besp.,  11  C.  B.  (N.  S.)  68^  K.  &  G.  44S,  that  the 
inmates  o  Shrewsbury  Hospital,  had  no  such  estate  or  interest  in  the  houses  or  rooms 
«hal'^'    ^^'  '''  ^?  f  ^'^''  ^^™  *°  ^'^  --egistered,  though  they  were  entitled  to  a 

inTv  i     ,  ??""''  °[  *^'  '-espective  charities.     But  the  broad  and  marked  distinction 
h<3r=  "''"•  '^T'f^'"'''"^  '^^  P''^^«"^  i«  this  that,  in  each  of  those  cases, 

there  was  a  governing  body,  in  whom  the  legal  estate  was  vested,  and  in  whom  it 
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necessarily  coutiuued  vested  for  the  performaDce  of  active  trusts,  and  the  propeity 
did  not  belong  absolutely  and  beneficially  to  the  persons  who  claimed  to  be  registered 
in  [45]  respect  of  it.  In  Heurtley,  .4pp.,  Banks,  Resp.,  the  trustees,  the  dean  and  canons 
of  Windsor,  received  the  rents  and  profits,  and  the  poor  knights  received  each  a  given 
portion  of  money  out  of  the  fund,  and  were  allowed  to  occupy  a  house.  So,  in  the 
ease  of  Shrewsbury  Hospital  (Freeman,  App.,  Gainsford,  Resp.),  the  inmates  were  entitled 
to  a  certain  portion  of  money  out  of  the  general  fund,  without  having  any  estate, 
though  the  trustees  were  bound  to  find  them  a  lodging.  In  the  case  of  the  Burleigh 
Hospital,  the  inmates  were  by  the  21st  article  of  the  Ordinances  to  continue  in  their 
rooms  for  life.  In  Freeman,  App.,  Gainsford,  Resp.,  they  took  no  estate  in  their  respec- 
tive rooms :  and  the  court  assumed  that  the  governing  hoAy  had  power  to  shift  them 
from  time  to  time  as  they  pleased,  and  would  perform  their  duty  by  assigning  them 
any  room  in  the  hospital  for  a  residence, — which  was  altogether  iireconcileable  with  a 
freehold  interest,  as  in  the  case  of  Lord  Burleigh's  Hospital.  In  this  case,  the  legal 
estate  is  in  the  feoffees,  who  would  have  been  a  corporation  if  created  after  the  .39  Eliz. 
c.  5,  and  the  equitable  interest  was  in  the  warden  and  bedesmen.  In  Hearth//,  App., 
Bank.-i,  Resp.,  and  in  Freeman,  App.,  Gain-ford,  llesp.,  the  trustees  took  the  whole  legal  and 
equitable  estate,  subject  to  the  disposal  of  the  proceeds  in  the  way  already  mentioned. 

A  degree  of  unneces.sary  ambiguity  has  been  introduced  into  these  cases  by 
assuming  that  the  parties,  though  taking  a  freehold  interest,  legal  or  equitable,  would 
be  disqualified  from  voting  if  the  occupation  were  of  an  eleemosynary  character.  I 
have  a  great  desire  to  avoid  introducing  as  a  ground  of  decision  that  which  to  my 
mind  is  altogether  a  mistaken  notion.  In  deciding  whether  or  not  a  party  has  an 
equitable  title,  it  may  be  material  to  look  at  the  mode  in  which  the  proceeds  of  the 
property  are  applied,  to  [46]  see  whether  the  trustees  are  doling  out  the  bounty  of  the 
grantor  to  those  who  are  the  objects  of  his  charity.  But,  if  a  man  has  a  freehold 
estate,  legal  or  equitable,  it  matters  not  that  the  motives  of  the  grantor  were  of  a 
charitable  or  benevolent  nature,  or  that  the  feelinijs  of  the  grantee  should  be  those  of 
gratitude  for  an  eleemosynary  gift.  The  motives  and  feelings  of  neither  grantor  nor 
grantee  can  be  permitted  to  weigh  when  we  are  deciding  whether  or  not  the  grantee 
took  an  estate.  They  are  absolutelj'  irrelevant,  except  to  the  extent  I  have  already 
intimated.  All  we  have  to  look  at  is,  what  the  trustees  have  to  do.  If  they  hold 
the  legal  estate  in  trust  to  receive  the  profits  and  pay  certain  allowances  to  the 
inmates,  and  the  latter  take  nothing  but  an  interest  in  those  allowances,  no  qualifica- 
tion is  created.  There  is  nothing  in  the  Reform  Act  to  shew  that  the  acquisition  of 
an  estate  through  the  benevolence  of  the  grantor  interferes  with  the  right  to  vote. 

Byles,  J.,  was  engaged  in  the  Central  Criminal  Court. 

Keating,  J.  I  concur  with  m}'  Lord  in  thinking  that  the  decision  of  the  revising- 
barrister  was  right.  Mr.  Hannen  asks  us  to  reconsider  the  decision  which  the  court 
came  to  in  Simpson,  App.,  Wilkinson,  Resp.,  on  the  ground  that  the  court  has  in  the 
subsequent  cases  of  Heartley,  App.,  Banks,  Resp.,  and  Freeman,  App.,  Gainsford,  Resp., 
laid  down  principles  which,  though  they  do  not  absolutelj'  conflict  with  those  upon 
which  the  former  case  rests,  might  have  induced  the  court  to  come  to  a  different 
conclusion.  He  has,  however,  failed  in  shewing  identitj'  of  circumstances  between 
the  case  of  Simpson,  App.,  JFilkinson,  Resp.,  and  the  two  later  cases.  One  important 
distinction  [47]  has  been  adverted  to  by  the  Chief  Justice,  viz.  that,  in  Heartley,  App., 
Banki,  Resp.,  and  Freeman,  Ap/p.,  Gainsford,  Resp.,  the  property  was  vested  in  trustees, 
who  had  active  trusts  to  perform,  and  the  donees  or  recipients  of  the  charity  took 
nothing  which  amounted  to  an  equitable  estate  in  any  particular  land ;  whereas,  in 
Simpson,  App.,  Wilkimon,  Resp.,  there- is  no  such  intervening  body,  but  the  manage- 
ment of  the  property  has  from  the  beginning  been  vested  in  the  claimants  themselves. 
The}'  have  let  a  portion  of  the  property,  dividing  the  proceeds  amongst  them  as  joint- 
tenants.  They  deal  with  their  respective  rooms  as  their  separate  and  exclusive 
property.  And,  when  a  portion  of  the  hospital  property  is  wanted  by  a  railway 
company,  they  all  join  in  the  conveyance,  and  they  expend  the  purchase-money  in 
improvements  in  the  building  for  their  mutual  conveyance, — no  trustee  or  feoflee  or 
other  person  interfering  in  any  way  with  their  proceedings.  Under  these  circum- 
stances, it  seems  to  me  that  the  inmates  in  the  two  cases  relied  on  had  no  equitable 
estate  at  all  in  respect  of  which  they  could  claim  to  be  registered,  but  that,  in  Simpson, 
App.,  JFilkinson,  Resp.,  they  had. 

Decision  affirmed,  with  costs. 
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[48]    County  of  Oxford. 

Thojus  Nicolls  Koberts,  Appellant:  Richard  Drewitt,  Respondent.  \ 

Nov.  19th,  1864.  | 

[S.  C.  H.  &  P.  132.]  I 

1  The  appointnieiit  of  ;i  p;iri.sh-clerk  need  not  be  by  deed.— 2.  A  parish-clerk  by 
virtue  of  his  iippointmeiit  was  entitled  to  a  twelfth  share  of  twenty-six  acres  of 
freehold  land  in  the  parish  (of  sufficient  value  to  confer  a  vote  for  the  county)  so 
long  as  he  continued  clerk,  and  his  pi'edecessors  in  the  office  had  always  enjoyed 
the  same :— Held,  that  the  clerk  had  a  freehold  interest  in  his  share,  in  respect  of 
which  he  w;is  entitled  to  be  registered. 

1.  The  respondent's  name  was  inserted  in  the  list  of  voters  of  the  parish  of  Marston, 
in  the  county  of  Oxford,  as  follows, — 


Christian  and 
surname. 

Place  of  abode. 

Nature  of 
qualili  cation. 

street,  lane,  &c.,  where 
situate,  &c. 

Drewitt,  Richard. 

Marston,  Oxon. 

Freehold  office 
of  parish-clerk. 

Marston. 

2.  At  the  court  held  to  revise  the  lists  of  voters  for  the  said  county  of  Oxford,  the 
name  of  the  said  Richard  Drewitt  was  duly  objected  to. 

3.  It  was  proved  that  he  was  duly  appointed  parish-clerk  of  the  parish  of  Marston 
by  the  vicar  thereof;  and  that  he  had  held  and  performed  the  duties  of  such  office  of 
parish-clerk  for  thirty  years :  but  there  was  no  proof  of  appointment  by  deed 

4.  By  virtue  of  his  said  office  of  paiish-clerk,  he  was  entitled  to  one  twelfth  part 
or  share  in  twenty-six  acres  of  freehold  land  situate  in  the  .said  parish,  and  known  by 
the  name  of  Bushy  Land,  so  long  as  he  continued  pari.sh-clerk.  The  yearlj'  value  of 
the  said  one  twelfth  part  or  share  was  40s.  ;  and  it  was  let  by  him  for  that  sum. 

5.  It  was  further  proved  that  his  predecessors  in  the  said  ofHce  of  parish-clerk  had 
ahi'ays  been  entitled  to  and  had  received  and  enjoyed  the  said  one-twelfth  part  or 
share;  and  that  he  had  received  and  enjoyed  the  same  ever  since  his  appointment; 
and  that  the  [49]  right  thereto  of  the  parish-clerk  of  Marston  for  the  time  being  was 
fixed  and  certain. 

6.  The  only  other  e\'idence  which  could  be  furnished  as  to  the  original  title  of  the 
parish-clerk  of  Marston  to  the  above-mentioned  one-twelfth  share  in  the  said  land 
was,  an  extract  from  the  report  of  the  charity  commissioners  relating  to  the  said 
parish,  l)earing  date  the  9th  of  July,  1824,  as  follows,— "  There  is  in  this  parish  a 
piece  of  bushy  land,  containing  about  twenty-six  acres,  on  which  twelve  of  the  poor 
men  have  a  right  of  common  for  a  cow.  AVe  could  not  discover  the  origin  of  this 
right:  and  it  is  doubtful  whether  it  can  be  referred  to  any  charitable  foundation. 
These  twelve  cow-commons  are  however  always  enjoyed  by  twelve  poor  persons,  of 
whom  the  parish  clerk  is  one."  There  was  no  evidence  of  any  election  of  the  .said 
Richard  Drewitt  as  one  of  such  twelve  poor  men. 

7'  ^}  "''^^  contended  by  the  appellant,  upon  this  state  of  facts,  that  the  said 
Richard  Drewitt  took  no  freehold  interest  in  his  one-twelfth  part  or  share  in  the  said 
twenty-six  acres  of  land,  and  that,  the  same  was  eleemosynary  ;  and  that,  even  if  his 
interest  therein  were  freehold,  yet  the  same  was  not  of  sufficient  yearly  value  to 

'"''"  """ '"^  ''parish-clerk"  is  not  an  qffire  within  the 


entitle  him  to  be  registered,  as  the  calling  of 


meaning  of  the  exception  in  the  18th  section  of  the  2  W.  4,  c.  4.5  ;  and,  consequently, 
that,  to  entitle  him  to  be  registered  on  the  said  list,  his  one-twelfth  part  or  share  in 
the  saifl  twenty-six  aci'cs  of  land  must  be  of  the  annual  value  of  101.  :  and,  further. 


that  the  appointment  of  parish-clerk  must  be  by  deed. 

,.,^;  '^'"'/''''j"'"g-^^arrister  decided  that,  on  these  facts,  the  said  Richard  Drewitt 

aici  take  a  freehold  interest  in  his  one-twelfth  part  or  share  in  the  said  land,  and  that 

pansh-clerk    was  an  "office"  within  [50]  the  said  ISth  section  :  and  accordin-lv  he 

letainerl  his  name  in  the  said  list  of  voters,  and  amended  the  third  column  of  the'said 
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list  to  "  Freehold  land,  in  right  of  office,"  and  the  fourth  column  to  "  Parish-clerk  of 
Marston.     Bushy  laud." 

9.  The  questions  for  the  opinion  of  the  court  were,  first, —  whether  the  said 
Kichard  Drewitt  had  a  freehold  interest  in  his  said  one-twelfth  part  or  share  of  the 
said  land, — secondly,  whether  the  calling  of  "  parish-clerk  "  was  an  office  within  the 
meaning  of  the  exception  iu  the  said  ISth  section  of  the  said  act, — and  thirdly, 
whether  a  person  can  be  appointed  to  such  office  otherwise  than  by  deed. 

10.  If  the  court  should  be  of  opinion  that  the  respondent  took  a  freehold  interest 
iu  respect  of  his  said  share,  and  that  "  parish-clerk  "  is  an  office  within  the  meaning  of 
the  said  ISth  section,  and  also  that  the  appointment  thereto  need  not  be  by  deed,  the 
list  was  to  stand  without  amendment.  But,  if  the  court  should  be  of  a  contrarj^ 
opinion  on  either  of  these  points,  the  said  list  was  to  be  amended  by  expunging 
therefrom  the  name  of  the  said  respondent. 

Hanuen,  for  the  appellant.  The  question  in  this  case  arises  upon  the  18th  section 
of  the  Eeform  Act,  which  enacts  that  "  no  person  shall  be  entitled  to  vote  in  the 
election  of  a  knight  of  the  shire  to  serve  in  any  future  parliament,  or  in  the  election 
of  a  member  or  members  to  serve  in  any  future  parliament  for  any  city  or  town  being 
a  county  of  itself,  in  respect  of  any  freehold  lands  or  tenements  whereof  such  person 
may  lie  seised  for  his  own  life  or  for  the  life  of  another,  or  for  any  lives  whatsoever, 
except  such  person  shall  be  in  the  actual  and  bona  fide  occupation  of  such  lands  and 
tenements,  or  except  the  same  shall  have  come  to  such  person  by  marriage,  marriage- 
settlement,  devise,  or  promotion  to  any  benefice  or  to  any  iffice,  or  except  [51]  the 
same  shall  be  of  the  clear  yearly  value  of  not  less  than  101.  above  all  rents  and 
charges  payable  out  of  or  iu  respect  of  the  same,"  &c.  It  cannot  be  contended  that 
the  appointment  to  the  office  of  parish-clerk  need  be  by  deed  :  and,  as  to  its  being  an 
appointment  to  an  "office,"  the  subject  underwent  consideration  in  Bushell,  App., 
Easks,  Resp.,  11  C.  B.  (X.  S.)  106.  There,  A.  was  in  1826  appointed  parish-clerk  of 
St.  James,  Dover ;  and  by  licence  under  the  seal  of  the  Archbishop  of  Canterbury, 
dated  in  1S.32,  he  was  confirmed  in  his  office,  "together  with  all  and  singular  the 
fees,  salaries,  and  profits  either  by  law  or  autient  custom  belonging  to  the  same."  Part 
of  the  emoluments  attached  to  the  office  consisted  of  the  clerk's  share  of  an  antient 
due  payable  to  the  clerk  and  sexton  upon  the  opening  of  every  grave  iu  the  church- 
yard of  the  parish ;  and  this  exceeded  40s.  a  year.  The  parish-clerk  had  not  himself 
to  perform  any  of  the  work  of  or  incident  to  the  opening  of  the  graves,  this  being 
done  by  the  sexton.  The  rensing-barrister  held  that  the  antient  fee  was  in  the 
nature  of  a  remuneration  for  services  rendered  in  conducting  the  funeral  rites,  and 
not  a  payment  or  emolument  issuing  out  of  or  charged  upon  any  land,  and  therefore 
that  the  parish-clerk  was  not  entitled  to  be  registered.  The  court  held  that  his 
decision  was  right.  The  real  question  here  is,  whether  this  person  has  a  freehold 
interest  in  land  within  the  statute.  [B\des,  J.  We  cannot  enter  into  a  question  of 
title.]  If  the  revising-barrister  meant  to  find  that  Mr.  Drewitt  had  title  to  the  land, 
there  is  nothing  to  argue.  [Byles,  J.  He  finds  that  he  is  entitled  to  it  so  long  as 
he  holds  the  office  of  parish-clerk,  that  his  predecessors  in  the  office  have  always 
enjoyed  it,  and  that  nobody  has  ever  interfered  with  them.] 

Rew,  for  the  respondent,  was  not  called  upon. 

[52]  Ekle,  C.  J.  We  must  presume  that  what  has  been  done  has  been  rightly 
done.  If  it  was  impossible  for  this  person  to  have  a  freehold  in  the  land,  no  doubt 
Mr.  Hannen's  argument  must  prevail.  But  there  is  nothing  in  the  case  to  warrant  us 
in  coming  to  that  conclusion. 

The  rest  of  the  court  concurring. 

Decision  affirmed,  with  costs. 


Borough  of  Taunton. 

Georgk  Baker,  Appellant;  Thomas  Locke,  Respondent.    Nov.  19th,  1864. 

[S.  C.  H.  &  P.  137  ;  34  L.  J.  C.  P.  49  ;  1 1  L.  T.  567  ;  11  Jur.  N.  S.  6-5 ; 

13  W.  R.  258.] 

1 .  Qmere,  whether  a  poor-rate,  one  of  the  persons  necessarily  constituting  the  majority 
in  the  making  of  which  was  an  assistant-overseer,  is  valid  1 — 2.   In  the  parish  of  T. 
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there  were  two  churchwardens  and  four  overseers  and  an  assistant^overseer  who 

l^Tappointed  "  to  assist  the  overseers  of  the  poor  of  the  said  parish  in  the  perform- 

Tce  of  all  the  duties  incident  to  the  office  of  overseer  of  the  said  parish,  except  the 

collect  on  of  rates."     A  rate  was  made  by  the  two  churchwardens  one  overseer, 

an     the  assistant-overseer,  and  was  allowed  by  two  justices,  and  duly  publi.shed, 

ad  not  appealed  against  :-Held,  that  the  rate  being  apparently  good  upon    he 

face  of  it,  the  non-payment  of  it  disqualified  a  party  from  being  placed  upon  the 

borough  list  of  voters. 

1    At  the  court  held  to  revise  the  list  of  voters  for  the  borough  of  Taunton, 

Thomas  Locke  duly  objected  to  the  name  of  George  Baker  and  those  of  nine  other 

persons     The  names  of  the  parties  objected  to  appeared  in  the  list,  as  follows :— 


Christian  name  and  sm-- 
name  of  each  voter. 

Place  of  abode. 

Nature  of 
qualiflcation. 

Street,  Ac,  where  property 
situate,  &c. 

Baker,  George. 
Baker,  James. 
Baxter,  John. 
Biss,  VVilliam. 
Buiford,  James. 
Kallend,  James. 
Warren,  William. 
Warren,  William. 
Whitcrham,  F.  D.  S. 
Woodland,  William. 

Bridge  Street. 

Obridge. 

Black  Horse  Lane. 

Bridge  Street. 

Bridge  Street. 

Yarde  Street. 

Bridge  Street. 

Northtown. 

Xo.  5  Harmony  Row. 

Yarde  Estate,  Bridge  St. 

House  and  shops. 

House. 

House  and  shop. 

House. 

House. 

House. 

House. 

House  and  garden. 

House. 

Hou.se  and  premises. 

Bridge  Street. 

Obridge. 

Black  Horse  Lane. 

Bridge  Street. 

Bridge  Street. 

Yarde  Street. 

Bridge  Street. 

Northtown. 

5  Harmony  Row. 

Yarde  Estate,  Bridge  St. 

[53]  2.  The  facts  in  the  case  of  George  Baker  proved  before  the  revising-barrister 
were  as  follows  : — George  Baker  occupied  as  tenant  premises  within  the  said  borough, 
in  the  parish  of  Taunton  St.  James,  of  sufficient  value  and  for  a  sufficient  time  to 
entitle  him  to  a  vote  for  the  said  borough  under  the  2  W.  4,  c.  45,  s.  27,  subject  to 
the  following  question  as  to  his  non-payment  of  rates, — 

3.  During  the  period  of  his  occupation  required  by  law  to  entitle  him  to  a  vote, 
a  poor-rate  for  the  said  parish  was  made  and  signed  by  an  overseer  of  the  said  parish, 
and  also  by  the  two  churchwardens,  and  by  the  assistant^overseer  thereof.  The  rate 
was  allowed  and  confirmed  at  Taunton  by  two  magistrates  for  the  county  of  Somerset, 
who  in  the  usual  form  appended  their  joint  signatures  to  a  certificate  of  allowance 
immediately  following  in  the  rate-book  the  signatures  of  the  overseer,  a.ssistant-over- 
seer,  and  churchwardens;  but,  in  point  of  fact,  the  signatures  of  the  two  magistrates 
to  the  allowance  were  obtained  on  the  same  day  in  Taunton,  and  separately. 

i.  The  rate  was  duly  published  the  day  after  it  was  allowed  :  and  in  the  said  rate 
George  Baker  was  rated  in  respect  of  the  premises  he  occupied ;  and,  on  its  being 
demanded,  he  did  not  pay  and  has  not  paid  the  said  rate.  The  rate  was  not  appealed 
against,  and  the  time  for  appeal  has  now  expired  :  and  the  rate  has  been  generally 
paid. 

5.  There  are  four  overseers  appointed  for  the  said  parish.  The  assistantroverseer 
is  appointed  under  the  59  G.  3,  c.  12,  s.  7,  and  his  appointment  in  its  material  parts 
is  as  follows  : — 

"  Poor  Law.     Assistant-Overseer.     Appointment. 

"59  G.  3,  c.  12,  s.  7  ;  7  &  8  Vict.  c.  101,  s.  61. 

"County  of  Somerset.  Wherea,s,  the  inhabitants  of  the  parish  of  Taunton  St. 
James,  in  the  said  county  of  [54]  Somerset,  in  vestry  assembled  in  the  said  parish  on 
the  8th  day  of  April  last,  elected  and  nominated  Walter  Chorley  Brannan,  of  Taunton 
St.  .lames  aforesaid,  accoraptant,  to  be  assistant-overseer  of  the  poor  of  the  said  parish 
of  launton  St.  James,  and  did  determine  that  the  duties  to  be  bv  him  executed  and 
performed  should  be,  to  assist  the  overseers  of  the  poor  of  the"  said  parish  in  the 
performance  of  all  the  duties  incident  to  the  office  of  overseers  of  the  said  parish 
(except  the  collection  of  rates),  and  that  his  salarv  for  the  execution  of  the  said 
othce  should  be  101.  yearly,  to   be  paid   quarterly."     Now,  we  do  appoint  the  said 


18  C.  B.  (N.  S.)  55.  BAKER    r.   LOCKE  361 

Walker  Chorley  Braniian  to  be  cassistant-overseer  of  the  poor  of  the  said  parish  of 
Taunton  St.  James,  to  execute  and  pei-form  the  duties  above  referred  to,  and  at  the 
salary  fixed  as  aforesaid. 

"Given  under  the  hands  and  seals,"  &c. 

6.  The  assistant-overseer  was  also  duly  appointed  collector  of  rates  by  the  board 
of  guardians. 

7.  It  was  contended  on  behalf  of  George  Baker,  that  the  said  rate  was  \oid,  on 
the  ground  that  it  was  not  signed  by  a  majority  of  the  parish  officers,  and  that 
consequently  its  non-payment  by  George  Baker  did  not  in\alidate  his  right  to  be 
retained  on  the  list  of  voters  for  the  said  borough. 

8.  The  revising-barrister  was  of  opinion  that  the  rate  had  been  signed  by  a 
majority  of  the  parish  officers  ;  but  that,  at  all  events,  having  been  signed  as  above 
described,  allowed,  and  published,  it  was  while  uuappealed  against  a  rate  which  must 
have  been  paid  by  George  Baker  to  entitle  him  to  a  vote  under  the  27th  section  of 
the  Reform  Act ;  and  he  accordingly  expunged  his  name  from  the  list  of  voters. 

9.  He  also  expunged  from  the  said  list  the  other  nine  names  above  written  ;  and, 
as  the  facts  in  each  of  those  cases  were  the  same  as  those  above  stated  in  reference 
[55]  to  George  Baker,  and  raised  the  same  point  of  law,  he  declared  that  they  should 
be  all  consolidated  with  the  principal  case. 

10.  If  his  decision  in  the  case  of  George  Baker  was  right,  the  list  as  revised  by 
him  was  to  remain  unaltered  :  but,  if  it  was  wrong,  then  the  name  of  George  Baker 
and  the  other  nine  names  above  written  were  to  be  reinstated  in  the  list. 

Hanneu  (with  whom  was  Underdown),  for  the  appellant.  A  voter  is  not  dis- 
qualified by  non-payment  of  a  void  rate,  which,  it  is  submitted,  the  rate  in  question 
is,  it  not  having  been  made  by  "the  greater  number"  of  the  churchwardens  and 
overseers  of  the  poor  of  the  paiish,  as  required  by  the  -tS  Eliz.  c.  2,  s.  .3.  It  appears 
that,  in  the  parish  of  Taunton  St.  James,  there  are  two  churchwardens  and  four 
overseers,  and  that  there  is  also  an  assistant-overseer;  and  that  the  rate  in  question 
was  signed  by  the  two  churchwardens  and  one  o\'erseer,  and  by  the  assidanl-ovcriicer. 
It  is  submitted  that  the  assistant-overseer  has  no  authority  to  make  a  rate.  The 
statute  authorizing  the  appointment  of  an  assistant-overseer  is  the  59  G.  3,  c.  12,  s.  7, 
which  provides,  amongst  other  things,  that,  "every  person  to  be  so  appointed  assistant- 
overseer  shall  be  and  he  is  hereby  authorized  and  impowered  to  execute  all  such  of 
the  duties  of  the  office  of  overseer  of  the  poor  as  shall  in  the  warrant  for  his  appoint- 
ment be  expressed,  in  like  manner  and  as  fully  to  all  intents  and  purposes  as  the 
same  may  be  executed  by  any  ordinary  overseer  of  the  poor. '  That  obviously  means 
that  he  shall  act  as  the  deputy  or  servant  of  the  overseers  ;  and  that  is  borne  out  by 
the  61st  section  of  the  7  &  8  Vict.  c.  101,  which  enacts  that  "every  assistiint-overseer 
appointed  or  hereafter  to  be  appointed  in  pursuance  of  the  said  act  of  59  G.  3,  c.  12, 
shall,  subject  to  [56]  the  rules  of  the  poor-law  commissioners,  obey,  in  all  maUtra 
relating  to  the  duties  of  overseer,  all  directions  of  the  majoritij  of  the  overseers  of  the  parish 
for  which  he  acts."  How  is  it  consistent  with  this  enactment  that  his  vote  should 
override  the  judgment  of  three  of  the  four  overseers.  [Byles,  J.  He  relies  upon 
the  express  words  of  the  59  G.  3,  c.  1 2,  "  in  like  manner  and  as  fully  to  all  intents 
and  purposes  as  the  same  may  be  executed  by  any  ordinary  overseer  of  the  poor."] 
That  is  the  case  with  every  agent :  but  it  never  could  have  been  intended  to  enable 
the  assistant-overseer  to  control  the  overseers,  or  to  enlarge  his  own  powers  in  this 
way.  In  the  note  appended  to  the  form  of  a  poor-nite  order,  in  Glen's  Poor  Law 
Board  Orders,  p.  393,  it  is  said  that,  "  under  the  43  Eliz.  c.  2,  it  is  necessaiy  that  an 
actual  majority  of  the  churchwardens  and  overseers  should  sign  the  rate ;  and  the 
necessity  of  their  doing  so  is  in  no  way  lessened  by  there  being  an  assistant^overseer 
appointed  to  discharge  all  the  duties  of  an  overseer.  There  is,  however,  nothing  to 
prevent  the  assistant-overseer  signing  it ;  l)ut  his  sitjnature  will  have  no  legal  effect." 
Bennett  v.  Edwards,  8  B.  &  C.  702,  1  M.  &  E.  482  (a),  is  a  distinct  authority  to  shew 
that  an  assistant  overseer  is  not  an  overseer  for  all  purposes.  If  this  objection  be  a 
valid  one,  the  rate  is  void  :  and  the  non-payment  of  a  void  rate  does  not  disqualify 
a  party  from  being  placed  upon  the  register:  Fox,  App.,  Davies,  liesp.,  6  C.  B.  11, 
Lutw.  Reg.  Cas.  97. 
Prideaux,  for  the  respondent.     The  rate  in  question  is  valid.     If  the  7  &  8  Viet. 

(a)  In  error,  3  Y.  &  J.  458,  6  Bing.  230,  3  M.  &  P.  749. 
C.  P.  XXII.— 12* 
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c    101  had  not  been  passed,  the  case  would  have  been  free  from  doubt.     By  the 
^M   ;   -i  c   1-'   s    7,  the  duties  to  be  performed  by  the  assistant-overseer  are  to  be 
spediied  in  the' warrant  under  which  he  is  appointed;  and  the  person  so  a]>[57]- 
nointed  is  authorized  and  impowered  to  execute  all  such  of  the  duties  of  the  ofhce  of 
overseer  "in  like  manner  and  as  fully  to  all  intents  and  purposes  as  the  same  may 
be  execu'ted  by  any  ordinary  overseer  of  the  poor.'      Here  Brannan  was  by  the  terms 
of  the  warrant  under  which  he  was  appointed  '"to  assist  the  overseers  of  the  poor  of 
the  said  parish  in  the  performance  of  all  the  duties  mculent  to  the  office  o)  overseers  of 
the  said  parish  except  the  collection  of  rates  : "  and  he  was  afterwards  appointed  to 
nerform  that  duty  also.     He  clearly,  therefore,  was  competent  to  perform  the  duty   ■ 
of  nnkinl  a  rate      In  The  Qncen  y! Watts,  7  Ad.  &  E.  461,  2  xN.  &  P.  367,  where  the 
question  was  whether  an  appeal  lay  against  the  accounts  of  an  assistant-overseer. 
Lord  Deiiman  savs  :  "  We  see  no  reason  to  doubt  that  an  assistant-overseer's  account 
may  be  the  subject  of  an  appeal.     He  is  not  the  serrant  of  the  churchunrdens  and  ornseers 
of  the  parish,  but  of  the  vestry,  from  whom  he  directly  receives  his  authority  ;  an  , 
authority  whicli  may  indeed  be  limited  by  the  warrant  of  appointment,  but  which 
does  not  appear  to  have  been  limited  in  the  present  case."     It  is  clear,  therefore,  that, 
before  the  7  &  8  Vict.  c.  101,  the  assistant-overseer  was  an  independent  officer,  , 
derivino-  none  of  his  authority  from  the  churchwardens  and  overseers.     [Byles,  J. 
Could  he  be  displaced  without 'a  vote  of  the  vestry  1]     No  :  that  is  expressly  provided 
by  the  59  G.  3,  c.  12,  s.  7.     In  Points,  App.,  Attwood,  Besp.,  6  C.  B.  38,  2  Lutw.  Keg.  , 
Cas.  117,  the  service  of  a  notice  of  objection  upon  an  assistant-overseer  was  held  to 
be  a  good  service  within  the  6  &  7  Vict.  c.  18,  s.  17.     Coltman,  J.,  in  delivering  the 
judgment  of  the  court  there  says  :  "On  the  facts  stated  in  this  case  it  must  be  under- 
stood that  Cooper  had  been  appointed  pursuant  to  the  statute  -59  G.  3,  c.  12;  and,  as 
there  is  no  limitation  of  the  duties  which  he  is  to  [58]  perform,  but  the  appointment 
is  general  in  its  terms,  he  must  be  taken  to  have  been  appointed  to  perform  all  the 
duties  of  an  overseer :  for  which  the  case  of  Skingley  v.  Surridge,  1 1  M.  &  W.  .503,  is 
an  authority.     Now,  such  an  officer,  as  was  stated  by  Lord  Denman,  in  delivering  the 
judgment  of  the  court  in  The  Queen  v.  JP^alts,  is  not  the  ser\-ant  of  the  churchwardens 
and  overseers,  but  of  the  vestry,  from  whom  he  directly  receives  his  authority.     The 
acts  done  by  him  are  not,  therefore,  to  be  considered  as  done  by  him  as  the  agent 
of  the  other  overseers,  but  as  done  by  virtue  of  his  own  authority  derived  from  the 
appointment  of  the  vestry."     All  the  arguments  urged  here  would  have  been  equally 
applicable  there.     Parke,  B.,  in  his  judgment  in  Skingley  v.  Swridge,  assumes  that  a 
general  appointment  would  give  the  party  appointed  "  all  the  powers  and  duties  of  a  . 
principal  over.seer. '     In  Caunter,  App.,  Addams  Besp.,  15  C.  B.  (N.  S.)  512,  1  Hopw.  i 
&  Ph.  60,  service  of  a  notice  of  claim  upon  an  assistant-overseer  was  held  a  good  service  ; 
under  the  30th  section  of  the  Reform  Act.     These  authorities  clearly  shew  that,  before  • 
the  passing  of  the  7  &  8  Vict.  c.  101,  an  assistant-overseer  was  a  party  deriving  inde-  i 
pendent  authority  hy  virtue  of  his  appointment  by  the  vestry  and  the  confirmation  t 
thereof  by  the  justices,  and  was  not  the  servant  or  agent  of  the  overseers.     Then,  is  i 
the  character  of  that  officer  in  any  degree  altered  by  the  words  of  the  7  &  8  Vict.  \ 
c.  101,  s.  61,  which  require  him  to  obey,  in  all  matters  relating  to  the  duties  of  over- 
seer, all  directions  of  the  majority  of  the  overseers ']     It  is  submitted  that  it  is  not. 
So  material  an  alteration  of  his  status  would  not  have  been  made  by  the  legislature 
except  by  plain  and  express  words. 

Hannen,  in  reply.     The  only  authority  which  at  all  presses,  is  the  case  of  Points, 
App.,  Attv.-ood,  Besp.,  6  [59]  C.  B.  38,  2  Lutw.  Peg.  Cas.  117,  where  it  was  held  that  an 
assistant-overseer  was  competent  to  receive  a  notice  which  the  statute  required  to  be 
served  upon  the  overseers  :  but  there  the  difficulty  was  removed  by  the  provision  in  ; 
the  101st  section  of  the  6  &  7  Vict.  18,  that  the  words  "overseers"  or  "overseers  of  ^ 
the  poor"  shall  extend  to  and  mean  all  persons  who  by  virtue  of  any  office  or  appoint-  j 
meiit  shall  execute  the  duties  of  overseers  of  the  poor,"  by  whatever 'name  or  title  such  t 
persons  may  be  called,  and  in  whatsoever  manner  they  may  be  appointed  ;  and  that, 
wherever  any  notice  is  by  the  act  required  to  be  given  or  sent  to  the  overseers  of  any 
parish  or  township,  it  shall  be  sufficient  if  such  notice  shall  be  delivered  to  any  one  of  ' 
such  overseers,  &c. 

Ekle,  C.  J.  I  am  of  opinion  that  the  decision  of  the  revising-barrister  in  this 
case,  that  the  claimant  was  disqualified  by  reason  of  the  non-payment  of  the  rate  in 
question,  was  correct.     The  legislature  has  thought  tit  to  make  the  right  to  be  regis- 
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tered  as  a  voter  for  a  borough  to  depeud  upou  the  party's  having  paid  certain  dues, — 
amongst  others,  the  poor-rates, — up  to  a  certain  date.     It  is  found  as  a  fact  iu  this 
case  that  a  poor-rate  was  made,  allowed,  and  confirmed,  and  duly  published, — but  was 
not  paid  by  the  voter.     Apparently,  therefore,  he  is  unqualified.     The  rate  so  left 
unpaid  was  upon  the  face  of  it  a  valid  rate ;  and  it  was  not  appealed  against.     It 
purports  to  be  signed  l)y  four  persons,  viz.  two  churchwardens,  one  overseer,  and 
an  assistant-overseer.     The   parish   has  two   churchwardens,   four  overseers,   and  an 
assistantoverseer :  four,  therefore,  would  constitute  a  majority,  as  required  by  the 
43  Eliz.  c.  2,  s.  3.     The  voter's  excuse  for  non-payment  of  the  rate  is,  that  one  of  the 
persons  who  signed  the  rate,  and  without  whose  signature  there  would  not  be  the 
required  majority,  was  not  qualified  to  join  [60]  iu  the  making  of  a  rate.     I  do  not 
intend  to  express  any  binding  opinion  as  to  whether  or  not  a  rate  so  made  is  a  valid 
rate.     It  is  laid  down  by  Mr.  Glen,  in  his  edition  of  the  Poor  Law  Board  Orders, 
that  an  assistant-overseer  cannot  legally  join  in  making  a  rate.     But  here  the  assistant- 
overseer  has  in  point  of  fact  joined  :  and  I  must  say  that  there  is  presumably  an 
authority  in  him  so  to  do  under  the  -59  G.  3,  c.  12,  s.  7,  which  enacts  that  every 
person  appointed   assistant-overseer   under   that   act  "shall    be  and    he  is    thereby 
authorized  and  impowered  to  execute  all  such  of  the  duties  of  the  office  of  overseer 
of  the  poor  as  should  iu  the  warrant  for  his  appointment  be  expressed,  in  like  manner 
and  as  fully  to  all  intents  and  purposes  as  the  same  might  be  executed  by  any 
ordinary  overseer  of  the  poor. "     We  have  before  us  the  warrant  under  which  this 
person  was  appointed  assistant-overseer ;  and  that  defines  the  duties  to  be  performed 
by  him  to  be  "«//  the  duties  incident  to  the  office  of  overseers  of  the  said  parish, 
except  the  collection  of  rates.''     Xow,  the  making  and  signing  a  rate  is  one  of  the 
duties  incident  to  the  office  of  overseer.     It  has  been  contended  by  i\Ir.  Hannen  that 
the  assistant-overseer  is  but  the  servant  of  the  overseers,  bound  (under  the  7  &  y  Vict. 
c.  101,  s.  61)  to  obey,  in  all  matters  relating  to  the  duties  of  overseer,  all  directions 
of  the  majority  of  the  overseers  of  the  parish  for  which  he  acts,  and  that  he  cannot 
act  in  the  place  or  in  opposition  to  the  will  of  his  masters.     I  do  not,  however,  think 
the  learned  counsel  is  well  justified  in  that  contention.     Under  the  59  G.  3,  c.  12, 
s.  7,  he  is  appointed,  and  removable  by  the  vestry  :  and  the  court  of  Queen's  Bench 
iu  The  QmtM  v.  lFait»,  7  Ad.  &  E.  461,  2  N.  &  P.  367,  distinctly  say  that  "he  is  not 
the  servant  of  the  churchwardens  and  overseers  of  the  parish,  but  of  the  vestry,  from 
whom  he  directly  derives  his  authority. '     [61]  There  are  numerous  instances  where 
an  assistant-overseer  is  held  to  be  an  overseer,  and  where  the  acts  of  the  former  are 
held  to  be  the  acts  of  the  latter.     In  many  corporations  there  is  a  deputy-recordei', 
but  he  is  not  in  truth  the  deputy  of  the  recorder,  but  an  independent  otficer.     The 
statute  7  &  8  Vict.  c.  101,  s.  61,  no  doubt,  directs  that  the  assistant-overseer  shall, 
in  all  matters  relating  to  the  duties  of  overseer,  obey  all  directions  of  the  majority  of 
the  overseers  of  the  parish  for  which  he  acts.     Still  his  appointment  remains  as  before. 
That  being  so,  here  is  a  rate  which  is  apparently  valid  upon  the  face  of  it,  and  which 
has  been  allowed  by  two  justices,  and  duly  published.     The  observations  of  Maule,  J., 
iu  giving  judgment  in  Fo.c,  App.,  Davits,  lUsp.,  6  U.  B.  11,  2  Lutw.  Keg.  Cas.  97,  are 
very  much  to  the  purpose.     "In  allowing  a  rate,"  he  remarks,  "the  justices  are  said 
to  act  ministerially  :  The  Queen  v.  Tlie  Bad  of  Faiiorowjh,  12  Ad.  &  E.  416,  3  P.  &  D. 
491.     And  probably  that  is  so,  in  the  sense  in  which  the  word  is  used  in  some  of  the 
cases.     But  it  is  quite  clear  that  they  may  so  far  act  judicially  that  they  may  exercise 
a  discietiou  in  judging  whether  the  persons  who  profess  to  have  made  the  rate  are 
the  pioper  persons  to  make  it.     This  was  the  view  taken  by  the  court  of  King's 
Bench  in  7.'e/-  v.  Folh/,  1  Bott's  P.  L.  86  (6th  edit.,  by  Pratt,  p.  62).     '  On  a  mandamus 
to  the  justices  of  AV.  B.  to  allow  a  rate,  they  returned  that,  ever  since  the  43  Eliz. 
c.  2,  the  justices  had  appointed  four,  three,  or  two  overseers  within  that  part  of  the 
parish  which  lies  within  the  barouyh,  and  that  they  had  always  made  rates   \v'ithin 
their  jurisdiction ;  then  they  say  that  the  rate  was  offered  to  them,  made  by  overseers 
appointed  by  justices  of  ihe  county,  and  not  of  tlie  borough.     Per  Curiam :  The  return 
must  be  confirmed.'     The   justices  there  did  exercise  a  discretion  in  determining 
whether  the  rate  had  been  made  by  [62]  competent  officers  :  and  to  that  extent  their 
jurisdiction  was  upheld."     Presumably  the  rate  here  is  a  valid  one  :  and  I  am  clearly 
of  opinion  that,  if  the  claimant  wished  to  try  the  validity  of  it,  he  might  have  done 
so  by  appeal ;  and  if  he  had  chosen  to  pay  the  rate  in  the  meantime,  he  would  have 
sustained  no  detriment,  because,  if  it  had  turned  out  that  the  rate  was  invalid,  hu 
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would  have  been  allowed  that  payment  on  account  of  the  next  valid  rate.  I  therefore 
think  the  claimant  has  kept  in  his  pocket  i^oney  which  parliament  required  him  to 
rnv  as  a  condition  of  his  obtaining  a  right  to  be  upon  the  register.  And,  without 
deciding  whether  or  not  his  objection  was  a  sound  one,  it  is  enough  to  say  that  this 
latc  was  presumablv  a  good  one  and  ought  to  have  been  paid.  I  think  we  should  l)e 
holding  out  a  very  bad  precedent  if  we  held  a  party  entitled  to  be  registered  who  has 
thus  withheld  payment  of  a  rate  which  has  not  been  properly  questioned,  upon  a 
around  that  appears  to  me  to  be  perfectly  inditt'erent.  The  poor  must  be  maintained 
at  the  expense  of  those  who  occupy  rateable  property  in  the  parish  :  and  we  ought 
not  to  hold  out  any  encouragement  to  those  who  seek  to  relieve  themselves  from  a 
burthen  which  the  law  has  cast  upon  them,  by  taking  advantage  of  an  objection 
of  mere  form.  I  think,  upon  the  whole,  that  the  revising-barrister  was  right  in 
expunging  the  names  of  these  persons  from  the  list  of  voters. 

B\XES,  J.  I  am  of  the  same  opinion.  The  rate  in  question  appears  to  be 
perfectly  good  upon  the  face  of  it.  It  professes  to  be  signed  l)y  the  proper  persons, 
and  to  have  been  allowed  by  two  magistrates,  and  duly  published.  The  59  G.  3, 
c.  12,  s.  7,  which  creates  the  office  of  assistant-overseer,  makes  him  appointable  and 
removable  by  the  vestry,  but  says  nothing  about  his  [63]  obedience  to  his  fellow 
overseers.  It  gives  him  power  and  authority  in  the  largest  terms  "  to  execute  all 
such  of  the  duties  of  the  office  of  overseer  of  the  poor  as  shall  in  the  warrant  for  his 
appointment  be  expressed,  in  like  manner  and  as  fully  to  all  intents  and  purposes  as 
the  same  may  be  executed  by  any  ordinary  overseer  of  the  poor."  Now,  the  w  arrant 
under  which  this  person  was  appointed  declares  that  the  duties  to  be  by  him  executed 
and  performed  shall  be,  "  to  assist  the  overseers  of  the  poor  of  the  said  parish  in  the 
performance  of  all  llu  duties  incident  to  the  office  of  overseers  of  the  said  parish,  except 
the  collection  of  rates," — a  reasonable  exception,  seeing  that  the  appointment  of 
collector  of  the  rates  did  not  rest  with  the  vestry.  Looking,  therefore,  at  the  59  G.  '■>, 
c.  12,  and  at  the  warrant,  this  person  seems  to  have  been  invested  with  the  full 
powers  of  an  overseer.  Mr.  Hannen  says  he  stands  in  the  relation  of  a  servant  to 
the  overseers.  There  is  nothing  in  the  language  of  the  statute  to  warrant  that.  I 
should  say  he  rather  stands  in  the  position  of  a  co-adjutor  or  fellow-officer.  The 
court  of  (Queen's  Bench  in  The  Queen  v.  Watts,  and  this  court  in  Points,  App.,  Attwood, 
liesp.,  seem  to  have  so  held :  at  least,  that  appears  to  me  to  be  the  fair  result  of  those 
two  decisions.  If  the  matter  had  stood  there, — without  pronouncing  any  final  opinion 
upon  the  point,— I  must  confess  I  should  feel  great  difficulty  in  holding  this  to  be 
a  bad  rate.  I  certainly  had  always  understood  that  the  allowance  of  the  rate  by  the 
justices  was  simply  a  ministerial  act.  But,  looking  at  the  case  of  Tlte  King  v.  Folhi, 
to  which  my  Lord  has  referred,  and  to  the  observations  of  Maule,  J.  (whose  judgments 
are  entitled  to  the  profoundest  respect),  in  Fox,  App.,  Vanes,  Besp.,  there  seems  to  be 
good  reason  for  thinking  that  it  is  something  more.  Strangers  might  not  know  who 
are  the  persons  autbor-[64]-ized  to  make  a  rate :  but  the  statement  of  the  magistrates 
authenticating  the  tran.saction  might  well  satisfy  all  persons  concerned  that  the  rate 
was  made  by  persons  duly  qualified  to  make  it,  and  to  be  avoided  only  on  appeal. 
A  man  cannot  be  excused  from  paying  a  rate  merely  because  it  may  be  voidable. 
Almost  every  rate  that  is  made  is  voidable.  For  these  reasons,  I  am  unable  to  sav 
that  the  revising-barrister  has  come  to  a  wrong  conclusion. 

Keatinc,  J.  I  entirely  agree  in  the  reasons  which  have  been  given  by  my  Lord 
and  my  Brother  Byles.  Mr.  Hannen  has  relied  very  much  upon  the  terms  "of  the 
7  &  8  \ict.  c.  101,  s.  61,  requiring  the  assistant-overseer  to  obey  in  all  matters 
relating  to  the  duties  of  overseer  all  directions  of  the  majority  of  the  overseers  of 
the  parish  for  which  he  acts.  But  I  do  not  know  why  we  should  intend  that  in 
signing  this  rate  Braiinan  did  not  act  in  obedience  to  the  directions  of  the  majority 
ot  the  overseers.  Under  these  circumsUmces,  it  is  impossible  to  say  that  the  revising- 
barrister  has  come  to  a  wrong  conclusion. 

Prideaux  asked  for  costs  on  behalf  of  the  respondent. 

Hannen,  contra,  submitted  that  the  case  was  one  which  was  fairly  arguable,  and 
tneretore  not  a  case  for  costs;  more  especially  as  the  magistrates  had  considered  the 
rate  of  so  doubtful  validity  that  they  had  declined  to  enforce  it. 

f    ,  i^l  ^^V^°  '''^'*^°"  ^'^y  ^^^  ''*^t«  should  not  be  paid.     There  is  nothing 

to  take  the  case  out  of  the  general  rule,  that  the  respondent  succeeding  has  his  costs. 
Decision  affirmed,  with  costs. 
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[65]    Borough  of  Kidderminster. 

EiCH.4RD  Powell,  AppeUant ;  Frederick  Bradley,  Bespondent.    Nov.  22nd,  1864. 

[S.  C.  H.  &  P.  159  ;  34  L.  J.  C.  P.  67  ;  11  L.  T  602  ;  10  Jur.  N.  S.  1241  ;  1-3  W.  R. 
272.  Referred  to,  .^feduin  v.  Streeter,  1869,  L.  E.  4  C.  P.  496  ;  JiendlesJiam  \.  Havnrd, 
1873,  L.  R.  9  C.  P.  256.     Distinguished,  Han/rcaves  v.  Hopper,  1875,  1  C.  P.  D.  199.] 

To  entitle  a  party  to  be  registered  under  the  2  W.  4,  c.  45,  s.  27,  in  respect  of  the 
occupation  of  a  house,  &c.,  it  is  not  necessary  that  he  should  have  been  of  "  full  age  " 
during  the  whole  of  the  prescribed  period  of  occupation. 

1.  At  a  court  held  for  the  revision  of  the  lists  of  voters  for  the  borough  of 
Kidderminster,  Frederick  Bradley  duly  claimed  to  have  his  name  inserted  on  the  list 
of  persons  entitled  to  vote  in  the  election  of  a  member  for  the  borough  of  Kidderminster, 
in  respect  of  the  joint  occupation  of  a  foundry  and  premises  at  Clensmore,  in  the  parish 
of  Kidderminster  Borough. 

2.  The  said  Richard  Powell  duly  objected  to  the  name  of  the  said  Frederick  Bradley 
being  inserted  in  such  list  of  voters. 

3.  The  said  foundry  and  premises  were  in  the  joint  occupation  of  Frederick  Bradley 
and  his  brother  Samuel  Bradley,  for  twelve  calendar  months  next  previous  to  the  last 
day  of  July  in  the  present  year. 

4.  The  said  Frederick  Bradley  attained  the  age  of  twenty-one  years  in  the  month 
of  March  in  the  present  year. 

5.  At  the  said  foundry,  the  trade  or  business  of  iron-founders  was  carried  on  under 
the  firm  of  John  Bradley  &  Co. 

6.  It  was  objected,  on  behalf  of  the  said  Richard  Powell,  that  the  said  Frederick 
Bradley's  name  ought  not  to  be  inserted  in  the  list  of  voters  for  the  parish  of  Kidder- 
minster Borough,  "inasmuch, — first,  that,  as  the  said  Frederick  Bradley  was  only 
twenty-one  years  of  age  in  March  in  the  present  year,  he  could  not  have  occupied  ;vs 
owner  or  tenant  the  said  foundry  and  premises  for  twelve  calendar  months  previous 
to  the  last  day  of  July  in  the  present  year, — secondly,  that  the  said  Frederick  Bradley 
was  not  of  full  age  during  the  [66]  whole  of  the  twelve  calendar  months  previous  to 
the  last  day  of  July  in  the  present  year. 

7.  The  revising-barrister  held  that  the  said  Frederick  Bradley's  having  attained 
the  age  of  twenty-one  years  in  March  last  did  not  preclude  him  from  occupying  the 
said  foundry  and  premises  for  twelve  calendar  months  previous  to  the  last  dav  of 
July  in  the  present  year :  and  he  also  held  that  the  minority  of  the  said  Frederick 
Bradley  during  a  portion  of  the  twelve  calendar  months  previous  to  the  last  day  of 
July  in  the  present  year  did  not  of  itself  constitute  a  disqualification  to  his  name 
being  retained  on  the  list  of  voters,  and  he  therefore  retained  his  name  on  the  list 
of  voters. 

8.  If  the  court  should  be  of  opinion  that  the  said  Frederick  Bradley's  having 
attained  the  age  of  twenty-one  years  in  March  last  did  preclude  him  from  occupying 
the  said  foundry  and  premises  for  twelve  calendar  months  pre\nous  to  the  last  day  of 
July  in  the  present  year,  or  that  the  minority  of  the  said  Frederick  Bradley  during  a 
portion  of  the  twelve  months  previous  to  the  last  day  of  July  in  the  present  year  was 
a  disqualification,  then  the  name  of  the  said  Frederick  Bradley  was  to  be  expunged 
from  the  list  of  voters,  and  the  register  of  voters  was  to  be  altered  accordingly.  But, 
if  the  court  should  be  of  opinion  that  the  said  Frederick  Bradley's  having  attained  the 
age  of  twenty-one  years  in  March  last  did  not  preclude  him  from  occupying  the  said 
foundry  and  premises  for  the  time  and  in  manner  aforesaid,  and  that  the  minority  of 
the  said  Frederick  Bradley  during  a  portion  of  the  said  twelve  months  previous  to  the 
last  day  of  July  in  the  present  year  was  not  a  disqualification,  the  register  of  voteis 
was  to  remain  unaltered. 

Keane,  Q.  C,  for  the  appellant.  The  first  point  [67]  urged  before  the  revising- 
barrister  must  be  conceded  not  to  be  tenable.  The  second,  however,  is  a  point  of 
some  importance.  At  the  time  of  the  passing  of  the  Reform  Act,  the  7  &  S  W.  3, 
c.  25,  the  8th  section  of  which  precluded  a  minor  from  voting  in  the  election  of  a 
member  of  parliament,  was  in  force,  and  is  still  unrepealed.  The  words  "  person  of 
full  age "  in  the  27th  section  of  the  Reform  Act  must  be  assumed  to  have  been 
introduced  for  another  purpose.  That  section  enacts  that,  in  every  city  or  borough, 
&c.,  eveiy  male  person  of  full  age  who  shall  occupy  as  owner  or  tenant  any  house,  &c. 
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of  the  clear  vearlv  value  of  not  less  than  101.,  shall,  if  duly  registered,  be  entitled  to 
vote-  provided  always  that  no  such  persm^  shall  be  so  registered  m  any  year,  unless 
he  shall  have  ommed  such  premises  as  aforesaid  foi-  twelre  calendar  months  next  previous 
to  the  last  dav  of  Julv  in  such  vear,  &c.  Three  things  must  concur  to  entitle  the 
nartv  to  be  registered:  he  must  be  a  mak,  and  oi }vll  age,  and  "such  person"  must 
have  occupied  tbe  particular  tenement  for  twelve  months.  This  section  bears  a  strong 
ainlocTv  to  the  provision  of  the  Municipal  Torporation  Reform  Act,  .5  &  6  W.  4,  c.  76, 
which  prohibits  an  infant  from  qualifying  himself  to  be  a  burgess.  [Erie,  C.  J.  The 
prohibition  is  against  an  infant  voting.]  ti   t,       i    n   r       .i.  j     .       a  i. 

Kinglake,  Sorjt.  (with  whom  was  the  Hon.  R.  Bourke),  for  the  respondent.  At 
the  time  the  Reform  Act  passed,  any  person  who  had  the  requisite  qualification,  and 
had  then  attained  the  age  of  twenty-one  years,  was  entitled  to  vote.  If  the  construction 
now  sought  to  be  put"  upon  the  27th  section  of  that  act  be  the  correct  one,  it  would 
operate  as  a  disqualifying  section  in  many  cases,  and  defer  the  acquisition  of  the 
franchise  until  the  party' had  attained  the  age  of  twenty-two.  This  would  be  a 
manifest  absurdity.  It  [68]  never  could  have  been  intended  that  the  party  .should 
not  acquire  a  vote  in  respect  of  occupation  unless  he  was  of  full  age  during  the  whole 
twelve  months.  [Keating,  J.  There  is  nothing  in  the  27th  section  of  the  Reform 
Act  to  disable  an  infant  from  being  registered.f  Nothing.  The  qualification  spoken 
of  in  the  40th  section  of  the  fi  &  7  Vict.  c.  1 8,  means  the  estate  or  interest  in  respect 
of  which  the  party  is  or  claims  to  be  registered. 

Keane,  Q.  C,  was  heard  in  reply. 

Eri.e,  C.  J.  I  am  of  opinion  that  the  decision  of  the  revising-barrister  in  this  case 
was  right.  The  qualification  given  by  the  2  W.  4,  c.  45,  s.  27,  is  given  in  these  words, — 
"  In  every  city  or  borough  which  shall  return  a  member  or  members  to  serve  in  any 
future  parliament,  every  "male  person  of  full  age,  and  not  subject  to  any  legal  incapacity, 
who  shall  occupy,  within  such  city  or  borough,  or  within  any  place  sharing  in  the 
election  for  such  city  or  borough,  as  owner  or  tenant,  any  house,  warehouse,  counting- 
house,  shop,  or  other  building,  being  either  separately  or  jointly  with  any  land  within 
such  city,  borough,  or  place,  occupied  therewith  by  him  as  owner,  or  occupied  therewith 
by  him  as  tenant  under  the  same  landlord,  of  the  clear  yearly  value  of  not  less  than  101., 
shall,  if  duly  registered  according  to  the  provisions  hereinafter  contained,  be  entitled  to 
vote  in  the  election  of  a  member  or  members  to  serve  in  any  future  parliament  for  such 
city  or  borough."  And  that  is  followed  by  a  proviso  that  "no  such  person  shall  be  so 
regi.stered  in  any  year,  unless  he  shall  have  occupied  such  premises  as  aforesaid  for 
twelve  calendar  months  next  previous  to  the  last  day  of  July  in  such  year,"  &e.  Under 
that  section,  the  person  claiming  to  vote  must  be  of  full  age  [69]  when  be  appears  to 
vote.  Under  the  Registration  Act,  he  must  equally  be  of  full  age  at  the  time  he  claims 
to  be  placed  upon  the  register.  The  meaning  of  the  27th  section  appears  to  me  to  be 
this,  that  every  male  person  of  full  age  .shall  be  entitled  to  vote,  provided  such  person 
has  occupied  the  qualifying  property  for  twelve  calendar  months.  "Such  person" 
does  not  mean  of  full  age  at  the  time  when  the  occupation  began  :  he  must  be  under 
no  legal  incapacity  when  he  comes  to  claim  the  franchise.  The  27th  section  of  the 
Reform  Act  and  the  40th  section  of  the  Registration  Act  are  to  be  read  together  ; 
and  this  latter  section  makes  it  clear  that  the  question  for  the  revising-barrister  is, 
whether  at  the  time  the  party  claims  to  be  put  upon  the  register  he  would  be  qualified 
to  vote  if  that  were  the  day  of  the  election.  The  discussion  "before  the  revising-banister 
is  substituted  for  the  old  contention  at  the  polling-booth.  That  section  enacts  that  the 
revising-barrister  "  shall  expunge  the  name  of  every  person  whose  qualification  as  stated 
in  any  hst  shall  be  insufficient  in  law  to  entitle  such  person  to  vote  ; "  and,  further,  in 
cases  of  objection,  he  "shall  reipiire  it  to  be  proved  that  the  person  so  objected  to  was 
entitled  on  the  last  day  of  July  then  next  preceding  to  have  his  name  inserted  in  the 
hst  of  voters  in  respect  of  the  qualification  desciibed  in  such  list,"  This  latter  part 
apphes  to  the  sufficiency  of  the  qualifying  property,  not  to  the  age  of  the  party.  The 
section  then  goes  on,— "and,  in  case  the  same  shall  not  be  proved  to  the  satisfaction 
ot  such  barrister,  or  m  case  it  shall  be  proved  that  such  person  was  then  incapacitated 
by  any  law  or  statute  from  voting  in  the  election  of  membei's  to  serve  in  parliament, 
such  barrister  shall  expunge  the  name  of  every  such  person  from  the  said  lists."  Imai^ine 
ttiat  an  election  is  going  on  at  the  time  of  the  revision,  and  the  party  comes  and  [70] 
Claims  to  vote,  and  the  barrister  asks  him  "  Are  you  of  full  age  ? "  If  the  answer  is  in 
rne  negative,  the  name  is  to  be  expunged.     If  in  the  affirmative,  the  sufficiency  of  the 
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occupation  or  other  qualification  (if  objected  to)  is  to  be  inquired  into.  It  seems  to 
me,  therefore,  that  no  person  is  to  be  put  upon  the  register  unless  he  be  qualified  to 
\  ote  if  an  election  were  then  going  on.  If  the  construction  contended  for  by  Mr.  Keane 
were  to  prevail,  viz.  that  the  party  must  be  of  full  age  at  the  time  the  twelve  months' 
occupation  commences,  it  would  have  the  effect  of  disqualifying  very  many  persons 
from  voting  until  they  had  attained  the  age  of  twenty-two ;  whereas,  every  man  by 
the  law  of  England  acquires  the  full  rights  of  citizenship  on  attaining  twenty-one. 

Byi.es,  J.  I  am  of  the  same  opinion.  The  Sth  section  of  the  7  &  8  W.  3,  c.  25, 
enacted  that  "  no  person  whatsoever,  being  under  the  age  of  one  and  twenty  years, 
shall  at  any  time  hereafter  be  admitted  to  give  his  voice  for  election  of  any  member 
or  members  to  serve  in  this  present  or  any  future  parliament,"  and  imposed  serious 
penalties  on  infants  who  might  be  elected.  We  ought  not,  therefore,  unless  obliged, 
to  extend  the  legal  incapacity  beyond  the  age  of  twenty-one  at  the  time  of  voting. 
But  we  are  obliged  to  do  so  to  a  certain  extent,  by  holding  that  the  party  claiming 
the  franchise  must  be  twenty-one  at  the  time  of  registration,  because  now  (by  6  &  7 
Vict.  c.  18,  s.  81)  only  two  questions  can  be  put  at  the  time  of  voting,  viz.  as  to  the 
identity  of  the  voter,  and  whether  he  has  already  voted.  We  are  here  asked  to  strain 
the  words  of  the  Refoi-m  Act,  and  to  hold  that  the  paity  must  be  of  full  age  at  the 
time  of  the  commencement  of  the  twelve  months'  occupation  upon  which  his  qualification 
rests  If  the  legislature  had  intended  that  the  [71]  party  should  have  been  of  full  age 
during  the  whole  of  the  twelve  months  preceding  the  last  day  of  July,  they  would  have 
employed  appropriate  language  to  express  that  intention.  The  proper  construction 
appears  to  me  to  be  that  the  party  must  have  occupied  for  twelve  months,  and  must 
be  of  full  age  at  the  time  he  claims  to  be  registered.  By  adopting  the  construction 
contended  for  on  the  part  of  the  appellant,  we  should  in  effect  be  extending  the  period 
of  nonage  to  twenty-two. 

Ke.\tini;,  J.  1  am  of  the  same  opinion.  The  only  difficulty  I  have  felt  during  the 
discussion  has  been  as  to  how  an  infant  could  be  kept  off  the  register,  if  he  had  been  for 
the  requisite  period  the  occupier  of  premises  of  the  required  value.  But  the  remarks 
of  my  Lord  upon  the  40th  section  of  the  6  &  7  V'ict.  c.  18,  have  removed  that  difficulty. 
I  think  the  revising-barrister  was  right  in  overruling  the  objection. 

Kinglake,  Serjt.,  asked  for  costs. 

Keane,  Q.  C,  opposed  the  application,  suggesting  that  there  had  been  contradictory 
decisions  of  revising-barristers  on  the  point. 

Erle,  C.  J.  Our  general  rule  is,  to  grant  the  respondent  costs  where  the  decision 
of  the  revising-barrister  is  affirmed  (a) ;  still  reserving  to  ourselves  the  exercise  of  a 
discretion  under  extraordinary  circumstances. 

The  rest  of  the  court  concurring, 

Decision  affirmed,  with  costs. 

[72]    Borough  of  Kidderminster. 
Richard  Powell,  Appellant;  Thomas  Guest,  Jtn.,  Respondent.    Nov.  ■22nd,  1864. 

[S.  C.  H.  &  P.  149  ;  34  L.  J.  C.  P.  69  ;  11  L.  T.  599 ;  10  Jar.  N.  S.  1238  ;  13  W.  R. 

274.  Applied,  Fml  v.  Pye,  1873,  L.  R.  9  C.  P.  272  ;  Ford  v.  Hart,  1873,  L.  R.  9  C.  P. 

275.  Commented  on.  Ford  v.  Drew,  1 879,  5  C.  P.  D.  63.  Discussed,  TJonnelhj  v.  Gralmn, 
1888,  24  L.  R.  Ir.  132.] 

A  man  has  not  "  resided  "  in  the  borough  "  for  six  calendar  months  next  previous  to 
the  last  day  of  July,"  within  the  27th  section  of  the  2  W.  4,  c.  45,  when  he  has  for 
a  portion  of  that  time  been  detained  in  a  gaol  situate  more  than  seven  miles  distant 
therefrom,  under  a  sentence  of  imprisonment  for  an  assault,  without  the  option  of 
paying  a  fine. 

1.  At  a  court  held  for  the  revision  of  the  lists  of  voters  for  the  borough  of  Kidder- 
minster, Richard  Powell  duly  objected  to  the  name  of  Thomas  Guest,  jun.,  being 
retained  on  the  list  of  persons  entitled  to  vote  in  the  election  of  a  member  for  the 
borough  of  Kidderminster  in  respect  of  the  occupation  of  a  house  in  Stourbridge  Street, 

(a)  And  is  in  affirmance  of  the  franchise'?  See  Clarke,  App.,  Tlie  Overaeers  of  Bury 
St.  Edmund.<,  Besp.,  1  C.  B.  (X.  8.)  23,  33. 
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in  the  palish  of  Ki.ldeiminster  Borough,  on  the  ground  that  the  said  Thomas  Guest,  Jan., 
had  not  resided  for  six  calendar  months  next  previous  to  the  last  day  of  July  m  the 
present  year  within  the  said  borough  or  within  seven  miles  thereof. 

2.  The  qualification  of  the  said  Thomas  Guest,  ]un.,  was  duly  proved  in  all  other 

lespec^.^  the  27th  of  February  in  the  present  year,  the  said  Thomas  Guest,  jun.,  was 
convicted  of  an  assault,  and  committed  by  the  magistrates  of  the  borough  of  Kidder- 
minster to  Worcester  gaol  for  six  months'  imprisonment,  without  the  option  of  paynig 
a  tine.  He  duly  served  the  .said  term  of  imprisonment,  and  returned  to  Kidderminster 
on  the  I'oth  of  August  in  the  present  year.  ^    r  t-- ,  , 

4.  A\'orcester  gaol  is  situate  more  than  seven  miles  from  the  borough  of  Kidder- 
minster or  any  part  thereof.  ■ ,    ,         ,       , 

5.  At  the  time  of  his  conviction,  the  said  Thomas  Guest,  jun.,  resided  at  the  above- 
mentioned  house,  and  carried  on  there  the  businesses  of  a  butcher  and  beer-seller ;  and 
after  his  conviction,  but  before  leaving  Kidderminster,  he  made  arrangements  by  which 
the  said  businesses  were  carried  on  and  the  said  house  was  occupied  by  his  servant  on 
his  behalf  during  his  ab-[73]-senee,  to  whom  he  gave  the  key  of  the  house,  and  paid 
him  15s.  per  week  to  conduct  the  said  businesses.  His  furniture  remained  undisturbed 
in  the  house  during  his  imprisonment ;  and  immediately  on  the  termination  thereof  he 
returned  to  his  said  house,  and  has  continued  to  reside  there  ever  since. 

6.  The  said  Thomas  Guest,  jun.,  is  a  widower,  and  has  no  family. 

7.  It  was  contended,  on  behalf  of  the  said  Kichard  Powell  that,  under  the  circum- 
stances stated,  the  said  Thomas  Guest,  jun.,  had  not  resided  for  six  calendar  months 
next  previous  to  the  last  day  of  July  in  the  present  year  within  the  said  parish  of 
Kidderminster  Borough,  or  within  seven  statute  miles  thereof,  or  of  any  part  thereof. 

8.  The  revising-bariister  lield  that,  under  the  circumstances  stated,  the  said  Thomas 
Guest,  jun.,  had  resided  for  six  calendar  months  previous  to  the  said  last  day  of  July 
in  the  present  year  within  the  said  parish  of  Kidderminster  Borough  ;  and  he  therefore 
retained  his  name  on  the  list  of  voters. 

9.  If  the  court  should  be  of  opinion  that,  under  the  circumstances  stated,  the  said 
Thomas  Guest,  jun.,  had  not  resided  for  six  calendar  months  previous  to  the  last  day 
of  July  in  the  piesent  year  within  the  said  parish  of  Kidderminster  Borough,  then  the 
name  of  the  said  Thomas  Guest,  jun.,  was  to  be  expunged  from  the  list  of  voters,  and 
the  register  of  voters  was  to  be  altered  accordingly.  But,  if  the  court  should  be  of 
opinion  that  the  said  Thomas  Guest,  jun.,  had  resided  during  the  time  and  in  manner 
aforesaid  within  the  said  parish  of  Kidderminster  Borough,  the  register  of  voters  was 
to  remain  unaltered. 

Keane,  Q.  C,  for  the  appellant.  The  27th  section  of  the  Reform  Act  requires  six 
months'  residence  in  the  [74]  borough  as  one  of  the  qualitieatioiis  to  entitle  a  party 
to  be  registered  as  a  voter.  Here,  the  greater  portion  of  that  period  had  been  passed 
by  the  respondent  in  compulsory  residence  in  a  gaol  distant  more  than  seven  miles 
from  the  borough.  The  residence  required  by  the  statute,  is  an  actual  occupation  by 
the  party  himself,  or^by  his  family  or  servants  :  IFithurn,  App.,  Thamas,  Itesp.,  7  M.  & 
G.  1,  8  Scott,  N.  E.  783,  1  Lutw.  Reg.  Cas.  125.  The  residence  must  continue  down 
to  the  time  of  voting:  6  &  7  Vict.  c.  18,  s.  79.  In  settlement  cases,  the  effect  of 
imprisonment  was  saved  by  the  proviso  in  the  9  &  10  Vict,  c  66,  s.  1,  "that  the  time 
during  which  such  person  shall  be  a  prisoner  in  a  prison  shall  for  all  purposes  be 
tf7  ,-  r"'  *T  '^°™P"'^^t'0"  of  time:"  The  Queen  v.  The  Lnhahiiants  of  Harmw-on-the- 
ma  1(  Law  J.,  M.  a  148;  Tim  Queen  v.  Tlie  lnhahiiants  of  Salfard,  12  Q.  B.  106, 
u  .7, ,'  n  ,  ^ '  ^,',  '''^'*  ^"*^*''^  "■  ^^'^  Overseers  of  Hartfiekl,  21  Law  J.,  M.  G.  65  (nom. 
nartJieldvLother/ieldl,  q.  B.  746);  The  Queen  v.  The  Inhabitants  of  Potterhimworth, 


^..r^i.-r  f       (  '        '  "'  ^^  ^'^y  "™®  during  the  fave  years  («)  next  before 

nnin  n.^  "  f'  ^"  ^'t''  '°  '^T^^  "^^  '^^  ^""^  ^''^'^^  ^^movcd  from  the  parish  under  a 
?hTt  thp  nJn  ■'  '"  '^^"10^'^V'  ^  ^'^^^  "'  ^^«  residence  :  and  it  makes  no  difference 
that  the  pauper  so  removed  leaves  behind  furniture  in  a  house  rented  and  occupied 

Archlid'sTnrr  ^\,T-r^-^  2'^  ^''''-  '■  53.  «•  4.  See  the  cases  collected  in 
Aiclibolds  l-oor  Law,  Uth  edit.  7U1  et  seq. 
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by  him  at  the  tiiue  of  his  removal,  and  retains  the  key  of  the  house,  and  that  he  has 
always  the  animus  revertendi,  and  actually  returns  and  resumes  [75]  occupation  of 
his  house  after  an  absence  of  a  few  days.  [Byles,  J.  How  does  this  case  difler  from 
that  of  a  person  illegally  detained,  or  of  a  person  imprisoned  under  a  ca.  sa.  ?]  In  the 
former  case,  there  is  in  law  no  detention  :  and,  in  the  latter,  the  party  has  the  option 
of  getting  his  discharge  by  paying  the  debt.  Here,  the  respondent  has  by  his  own 
wilful  misconduct  deprived  himself  of  the  right  to  reside  within  the  borough.  In  the 
case  of  Jn  re  Jone-s,  2  Ad.  &  E.  436,  an  unsuccessful  attempt  was  made  to  obtain  a  habeas 
corpus  to  enable  a  prisoner  in  custody  upon  a  conviction  for  a  misdemeanor  to  vote  at 
an  election. 

Kinglake,  Serjt.  (with  whom  was  the  Hon.  R.  Bourke),  for  the  respondent.  The 
revising-barrister  finds  the  fact  of  residence,  unless  the  imprisonment  precludes  it. 
Decisions  on  settlement  cases  are  altogether  inapplicable  to  appeals  under  the  Registra- 
tion Act :  per  Maule,  J.,  in  Dewhiust,  App.,  Fielden,  Begp.,  7  M.  &  G.  182,  8  Scott,  N.  R. 
1013,  1  Lutw.  Reg.  C'as.  274.  The  word  "  residence  "  has  different  meanings  according 
to  the  occasion  upon  which  and  the  intention  with  which  it  is  used.  The  residence  in 
Withom,  App.,  Thomas,  Resp.,  was  clearly  insufficient.  In  Rogers  on  Elections,  7th  edit. 
176,  it  is  said  :  "The  following  cases  were  decided  by  the  Ipswich  committee.  Piseifs 
case,  F.  &  F.  271.  The  voter  at  Midsummer  (before  the  election)  had  removed  a 
waggon-load  of  goods  to  another  house  at  some  distance  from  Ipswich  :  the  house  at 
Ipswich  was  shut  up  till  Michaelmas  (the  election  being  in  July),  to  which  time  he  paid 
the  rent  and  kept  the  key  ;  he  had  never  given  notice  to  quit,  but,  on  the  contrary,  had 
not  abandoned  all  intention  of  returning.  It  did  not  appear  whether  all  his  furniture 
had  been  removed  in  the  waggon,  or  whether  any  had  been  left.  In  Prentice's  case, 
F.  &  F.  273,  it  was  [76]  proved  that  the  voter  having  removed  in  June  from  his  house 
to  one  opposite,  a  placard  of  '  House  to  let '  w^as  pat  on  the  former  house,  which  was 
returned  'empty'  by  the  rate-collector,  and  the  words  'Removed  opposite'  placed 
on  the  shutters :  a  few  articles  were  left  in  the  house  till  within  a  few  days  before 
Michaelmas,  but  he  kept  the  key  till  Michaelmas,  and  held  himself  out  as  entitled  to 
let  the  house.  The  election  took  place  in  July.  The  committee  decided  in  Pheij's  case 
that  the  voter  had  not  lost  his  qualification  :  in  Prentice's  case  they  decided  that  he  had. 
It  is  difficult  to  see  any  feature  of  legal  distinction  between  the  two  cases  :  a  distinction 
was,  however,  taken  in  argument,  that  there  was  an  animus  revertendi  in  one  case,  and 
not  in  the  other :  but  surely  that  can  make  no  difference.  In  cases  of  inhabitancy, 
where  it  is  required  to  be  inferred  that  a  man,  though  personally  absent,  still  continues 
to  '  inhabit,'  it  is  important  to  shew  that  the  absence  is  not  permanent :  but,  unless 
personal  residence  by  a  man  or  his  family  be  necessary  to  constitute  occupation,  it  is 
immaterial,  supposing  actual  occupation  to  be  otherwise  shewn,  whether  his  personal 
absence  is  permanent  or  only  temporarj'."  Could  this  man  be  said  to  be  residing  in 
Winchester  gaol  ?  In  Nias  v.  Dains,  4  C.  B.  444,  a  prisoner  in  execution  under  a  ca.  sa. 
in  the  common  gaol  of  the  county  of  Radnor,  but  having  a  permanent  lodging  in  London, 
where  his  wife  and  family  resided,  and  to  which  it  was  his  intention  to  return,  was  held 
to  have  a  sufficient  residence  in  London  to  petition  the  court  of  bankruptcy  under  the 
5  &  6  Vict.  c.  116,  and  7  &  8  Vict.  c.  96.  In  Dumton  v.  Paterson,  5  C.  B.  (X.  S.)  267, 
it  was  held  that  a  compulsory  residence  at  the  time  of  the  commencement  of  the  action 
in  a  gaol,  did  not  constitute  the  place  of  detention  the  "dwelling"  of  the  party,  within 
the  128th  section  of  the  9  &  10  [77]  Vict.  c.  95,  s.  128.  "We  are  of  opinion,"  says 
Willes,  J.,  in  delivering  the  judgment  of  the  court,  "that  the  gaol  was  not  a  dwelling 
within  the  meaning  of  the  act.  The  residence  there  was  compulsory  and  temporary, 
without  any  intention  on  the  plaintiff's  part  of  remaining;  but,  on  the  contrary,  with 
an  intention,  shewn  by  the  facts,  of  leaving  it  when  she  could,  and  returning  to  her 
former  place  of  residence,  whenever  she  was  discharged  out  of  custody.  The  statute 
refers  to  the  place  in  which  the  party  dwells,  as  affecting  the  question  of  convenience 
to  suitors  in  attending  the  county-court,  and  therefore  must  mean  by  the  word 
'dwelling'  the  ordinary  dwelling  of  the  party,  and  not  a  place  like  a  gaol,  where  a 
person  is  temporarily  detained,  it  may  be  for  a  single  day  or  night,  in  custody."  The 
King  v.  Mitchell,  10  East,  -51 1,  is  a  very  strong  authority.  There,  freemen  of  Norwich, 
substitutes  in  the  militia,  quartered  at  Colchester,  but  having  dwelling-houses  in 
Norwich,  in  which  their  families  jesided,  and  to  which  they  at  times  resorted  on 
furlough  (in  some  instances  within  the  preceding  six  months  only  for  the  purpose  of 
voting  at  elections),  were  held  to  be  inhabitants  within  the  charter  of  Norwich  and  a 


370  POWELL   V.  GUEST  18  C.  B.  (N.  S.)  78. 

loc-il  -ict  (3  G  2  c  8)  requiring  them  to  have  been  inhabitants  for  six  calendar  months 
previous  to  certain  elections  of  corporate  otlicers,  in  order  to  qualify  them  to  vote. 
Lord  Kllenborough  there  said:  "The  act  in  question  requires  and  ought  to  receive  a 
reasonable  construction,  according  to  the  subject-matter  of  it  and  the  manifest  object 
of  the  let^islature.  The  act  meant  to  secure  the  right  of  voting  for  corporate  offices 
to  the  freemen  bona  fide  inhabitants  of  the  city  for  a  certain  period  liefore  the  election, 
and  is  therefore  satisfied  bv  a  bona  fide  inhabitancy.  Now,  of  what  other  place  but 
of  Norwich  could  these  meii  be  said  to  be  inhabitants  at  the  time  ?  They  had  [78] 
their  own  dwelling-houses  or  homes  there,  in  which  they  left  their  families  dwelling, 
and  to  which  they  returned  from  time  to  time  when  they  received  leave  of  absence 
from  their  regiment.  They  had  no  other  abiding  place  than  this;  for,  the  place 
where  the  regiment  happened  to  be  quartered  could  not  be  considered  as  such  :  and, 
thougii  tliev  could  not  perform  watch  and  ward  at  Norwich,  yet  they  were  lialile  there 
to  alT  public  burthens  in  respect  of  their  houses  there  in  which  their  families  dwelt." 
The  respondent  in  this  case  answers  every  one  of  the  conditions  mentioned  in  that 
judgment.  [Byles,  J.  Suppose  the  qualification  here  had  been  one  of  the  old  reserved 
ones,  to  inhabitants  paying  scot  and  lot,  would  this  person  have  been  an  inhabitant'?] 
Clearlv  so,  upon  the  authority  of  The  King  v.  Mitchdl.  In  The  Queen  v.  Tlie  Overseers 
of  Iloiheck,  16  Q.  B.  404,  it  was  held  that,  under  the  9  &  10  Vict.  c.  66,  s.  1,  an 
imprisoimient  out  of  the  parish,  in  default  of  paying  a  fine,  upon  a  summary  conviction, 
does  not  break  the  residence  in  the  parish  ;  and  that,  if  there  be  on  the  whole  a  five 
years'  residence,  without  reckoning  the  time  of  imprisonment,  and  the  residence  be 
continuous,  with  the  exception  of  that  time,  the  resident  is  irremovable.  [Byles,  J. 
Suppose  the  party  had  been  confined  in  the  county  lunatic  asylum,  beyond  the  limits 
of  the  borough,  or  in  a  hospital,  with  a  broken  leg,  would  he  lose  his  vote?]  It  is 
submitted  that  he  would  not.  [Byles,  J.  In  the  cases  I  put,  he  is  in  no  way  accessory 
to  his  own  confinement.  Here,  however,  he  is.]  True  :  but,  in  the  case  of  the  militia- 
men, there  was  a  compulsory  absence.  Would  a  man  lose  his  right  to  vote  whose  absence 
was  occasioned  by  his  seizure  by  a  press-gang?  Or  a  man  imprisoned  on  suspicion  of 
felony,  and  on  his  trial  acquitted  ? 

Keane,  Q.  C,  in  reply.  In  The  Kiwi  v.  Mitchell,  10  [79]  East,  511,  the  parties  were 
in  the  habit  of  coming  back  to  Norwich  from  time  to  time  on  furlough,  and  were  only 
absent  on  duty  :  and  in  Tlie  Queen  v.  The  Overseers  of  Holheck,  16  Q.  B.  404,  the  pauper 
had  the  option  of  relieving  himself  from  the  imprisonment  by  paying  the  fine.  So, 
in  the  cases  put,  of  the  lunatic  and  the  man  with  a  broken  leg,  both  might  come  back, 
the  one  when  cured  of  his  mental  infirmity,  the  other  on  recovering  his  bodily  health 
and  strength.  All  that  Dunston  v.  Faferson,  .5  C.  B.  (N.  S.)  267,  amounts  to  is,  that 
the  word  "dwelling "  does  not  apply  to  a  temporary  detention  in  a  gaol  for  debt :  but, 
how  can  a  man  be  said  to  "dwell"  or  "reside"  in  a  place  where  he  neither  is  nor  can 
be  ?  To  entitle  a  person  to  the  franchise  in  respect  of  the  occupation  of  premises  in  a 
borough,  he  must  have  a  lawful  right  to  be  present  there  during  the  statutory  period. 
The  decision  in  Mas  v.  Daris,  4  C.  B.  444,  turned  upon  the  meaning  of  the  word 
"  reside  "  in  the  Bankrupt  Acts. 

Erle,  C.  J.  I  am  of  opinion  that  the  decision  of  the  revising-barrister  in  this  ease 
was  wrong,  and  that  Guest,  the  respondent,  had  not  a  right  to  have  his  name  retained 
upon  the  list  of  voters  for  the  borough  of  Kidderminster.  The  27th  section  of  the 
Keform  Act  contains  a  proviso  "that  no  such  person,"  as  before  mentioned,  "shall  be 
so  registered  in  any  year,  unless  he  shall  have  resided  for  six  calendar  months  next 
previous  to  the  last  day  of  July  in  such  year  within  the  city  or  borough,  or  within 
the  place  sharing  in  the  election  for  the  city  or  borough,  iii'  respect  of  which  city, 
iiorough,  or  place  respectively  he  shall  be  entitled  to  vote,  or  within  seven  statute 
miles  thereof  or  of  any  part  thereof  :  "  and  this  person  was  for  a  considerable  portion 
ot  the  SIX  months  in  prison  under  sentence  for  a  misdemeanor  at  a  distance  exceeding 
L«UJ  seven  statute  miles  from  the  borough.  The  legislature  has  imposed  residence  as 
one  ot  the  conditions  of  qualification.  Did  this  man  reside  in  the  borough  during 
he  spec'ihed  time?  I  will  assume  that  he  had  a  house  there,  and  a  wife  and  family, 
.a  that  he  Imd  animus  revertendi :  but,  during  the  time  he  was  in  prison,  he  was 
not  sui  juris  :  he  was  not  at  liberty  to  return  home  :  he  had  forfeited  his  right  to  do 
f,?  rnu^lt  °'^"  ^^'•'"""■'il.  act.  I  entirely  subscribe  to  the  doctrine  so  clearly  laid  down 
L.r?  °"  3iegi«t>-at;on,  2nd  edit.  204,  where  the  learned  author  savs  that,  "in 
oraer  to  constitute  residence,  a  party  must  possess  at  the  least  a  sleeping  apartment, 
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but  that  an  uiiiiiterrupted  abiding  at  such  dwelling  is  not  requisite."'  "Absence,"  he 
continues,  "no  matter  how  long,  if  there  be  the  liberty  of  returning  at  any  time,  and 
no  abandonment  of  the  intention  to  return  wheiie\er  it  may  .suit  the  party's  pleastu'S 
or  convenience  so  to  do,  will  nut  prevent  a  constructive  legal  residence.  But,  if  he 
has  debarred  himself  of  the  liberty  of  returning  to  such  dwelling,  by  letting  it  for  a 
period,  however  short,  or  has  abandoned  his  intention  of  returning,  he  cannot  any 
longer  be  said  to  have  even  a  legal  residence  there."  The  learned  author  says  he 
loses  his  character  of  resident  "  if  he  has  debarred  himself  of  ihe  liberty  of  returning 
to  such  dwelling,"  and  he  gives  two  examples,  viz.  letting  the  house,  or  abandoning 
the  intention  of  returning.  I  think  we  may  add  to  these  a  third  case  :  I  think  this 
man  has  debarred  himself  of  the  liberty  of  returning,  when  he  has  been  guilty  of  a 
criminal  act,  by  reason  of  which  the  hiws  of  his  country  have  taken  away  fi'om  him 
the  power  of  returning.  Judges  who  have  from  time  to  time  had  to  decide  upon  the 
meaning  of  "residence"  in  diffcient  statutes,  have  been  obliged  to  resort  to  various 
shifting  meanings  of  the  word,  according  to  the  object  and  intention  of  the  [81] 
legislature  in  the  particular  statute  in  which  it  is  used.  In  Nias  v.  Dams,  4  C.  B.  444, 
for  the  purpose  of  the  administration  of  the  bankrupt  law,  the  party,  though  temporarily 
confined  for  debt  in  a  distant  county,  was  held  to  be  resident  in  the  place  where  his 
family  was,  and  where  probably  also  his  ereditois  dwelt  and  his  debts  were  contracted. 
I  should  say  also  that  that  statute  was  passed  altogether  alio  intuitu  fiom  the  statute 
now  under  consideration.  Further,  I  should  say  that  a  man  who  is  imprisoned  for 
debt  has  not  absolutely  lost  the  liberty  of  returning  to  his  place  of  residence :  by 
paying  the  debt,  he  becomes  free  to  return.  So,  the  case  of  the  militiamen  {Tlie  King 
V.  Milchell,  10  East,  511),  is  in  some  degree  consistent  with  the  power  to  return  to 
their  residences.  But  a  person  who  stands  convicted  and  sentenced  to  an  absolute 
term  of  imprisonment  for  a  misdemeanor,  without  the  option  of  purging  his  offence 
by  payment  of  a  tine,  is  under  an  utter  disability  to  return  to  his  home.  I  think  all 
the  eases  cited  are  distinguishable,  and  that  the  intention  of  the  legislature  will  be 
carried  out  by  holding  that  this  respondent  has  not  complied  with  the  condition  of 
residence  which  the  statute  imposes.  If  his  impi'isonment  for  five  months  were  held 
not  to  deprive  him  of  his  right  to  be  registered,  I  do  not  see  why  an  imprisonment 
for  two  years  should  prevent  him  from  being  qualified.  I  think  the  decision  was 
wrong,  and  must  be  reversed 

Byles,  J.  I  am  of  the  same  opinion.  It  is  not  necessary  or  convenient  to  lay 
down  any  universal  rule  on  the  subject :  but  I  think  the  fair  result  of  the  authorities 
is,  that  legal  inability  caused  by  the  criminal  and  voluntary  act  of  the  party,  and  not 
from  misfortune,  breaks  the  residence,  and  destroys  the  qualification  Ihe  case  of  a 
man  who  is  kept  away  from  his  [82]  residence  by  bodily  or  mental  infirmity  is 
distinguishable ;  as  also  is  that  of  a  militiaman  a1)sent  for  a  time  on  duty,  or  of  an 
innocent  man  accused  and  remanded,  or  committed  for  trial  and  acquitted.  These  are 
purely  cases  of  misfortune.  It  is  distinguishable  also  from  that  of  a  man  imprisoned 
under  a  writ  of  ca.  sa.,  or  for  non-payment  of  a  fine  :  he  may  relieve  himself  from 
impediment  to  his  return  by  paying  the  debt  or  the  fine.  Extreme  cases  may  be 
suggested  in  support  of  either  view.  On  the  one  side,  it  may  be  asked,  would  an 
imprisonment  for  twenty-four  hours  disqualify  ?  On  the  other  it  might  be  asked, 
would  twenty  years'  imprisoment  disqualify  I  It  is  not  easy  at  first  sight  to  say 
where  the  line  is  to  be  drawn  :  but,  upon  the  whole,  I  agree  with  my  Lord  that  the 
decision  of  the  revising-barrister  here  was  wrong. 

Keatixg,  J.  I  am  of  the  same  opinion.  Cases  which  approach  the  line  are 
always  very  difficult  to  decide.  But  I  am  of  opinion  that,  where  a  man  has  by  his 
own  wrongful  and  criminal  act  deprived  himself  of  the  power  of  complying  with  the 
condition  of  residence  in  the  statute  in  question,  he  cannot  be  said  to  have  continuously 
resided  in  the  borough. 

Decision  reversed. 

[83]       BOROUfiH   OF   KiDDERMINSTEK. 

Richard  Po\\t;ll,  Appelhmi :  Wii.mam  Jones,  liespondent.     Nov.  22nd,  18(54. 

[S.  C.  H.  &  P.  165;  U  L.  T.  600  ;  11  Jur.  X.  S.  17  ;  13  W.  R.  273.] 

A.  was  possessed  of  three  houses  (one  of  which  he  himself  occupied),  each  being  under 
the  yearly  value  of  lOl.     Under  a  local  act,  he  compounded  for  the  rates  upon  all 
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the  premises  foi-  one  year.  At  the  expiration  of  the  year  no  new  composition  was 
entered  into  but  the  overseers  continued  to  assess  the  premises  as  before,  though 
A  had  improved  those  in  his  own  occupation  so  as  to  increase  their  yearly  vahie 
to  upwards  of  101.  He  then  claimed  to  be  rated  to  the  full  rate  in  respect  of  the 
premises  in  his  own  occupation,  but  he  did  not  at  that  time  pay  or  tender  the 
arrear"!  of  rates  then  due.  No  alteiation  was  made  in  the  rating.  A.  afterwards, 
and  before  the  20th  of  July,  paid  to  the  overseers  a  sum  which  was  more  than 
sufficient  to  satisfy  all  rales'  due  in  respect  of  the  last-mentioned  premises  to  the 
5th  of  January,  but  made  no  specific  appropriation  of  the  money  at  the  time  of  the 
payment ;  and  the  overseers  placed  the  amount  against  all  the  rates  due  :— The 
re visin "-barrister  having  found  that  A.  was  sufficiently  rated,  and  that  he  had  paid 
his  rates  so  as  to  entitle  him  to  be  registered,— the  Court  refused  to  interfere  with 
his  decision. 

1.  At  a  court  held  for  the  revision  of  the  lists  of  voters  for  the  borough  of  Kidder- 
minster, Richai-d  Powell  objected  to  the  name  of  William  Jones  being  retained  on  the 
list  of  persons  entitled  to  vote  in  the  election  of  a  member  for  the  borough  of  Kidder- 
minster in  respect  of  property  occupied  within  the  pari.sh  of  Kidderminster  Borough. 

2.  The  said  William  Jones  occupied  in  St.  John  Street,  within  the  parish  of 
Kidderminster  Borough,  for  twelve  calendar  months  previous  to  the  last  daj'  of  July 
in  the  present  year,  a  house  and  garden  of  upwards  of  the  clear  yearly  value  of  101. 

.■?.  The  said  AVilliam  Jones  was  the  owner  of  the  said  house  and  garden  in  his 
occupation,  and  also  of  the  two  adjoining  houses. 

4.  The  said  William  Jones  some  years  since,  under  the  provisions  of  an  act  of 
4  &  5  Vict.  c.  l.xxii.,  intituled  "An  Act  for  better  assessing  and  collecting  the  poor- 
rates  in  the  borough  of  Kidderminster,  in  the  county  of  Worcester,"  compounded 
with  tlie  overseers  for  the  said  borough  for  the  poor-rates  of  the  above  houses  for  the 
term  of  one  year;  and  by  entering  into  such  composition  only  one  half  the  amount 
was  assessed  on  the  said  house  and  garden  for  poor-rates  that  would  have  been  assessed 
thereon  if  the  said  [84]  William  Jones  had  not  entered  into  such  composition.  At  the 
expiration  of  the  year  for  which  such  composition  was  entered  into,  and  down  to  the 
month  of  July  last  inclusive,  the  July  rate  being  made  and  allowed  on  the  22nd  of 
that  month,  the  overseers  continued  to  assess  the  said  house  and  garden  on  composi- 
tion, although  the  said  William  Jones  did  not  enter  into  any  composition  agreement 
with  them  other  than  as  above  stated,  neither  did  he  attend  any  meeting  of  the  over- 
seers for  the  purpose  of  entering  into  any  other  composition  agreement;  but  the 
demand  made  by  the  overseer,  and  the  receipt  given  by  the  collector,  stated  that  the 
rates  were  composition  poor-rates. 

4.  Subsequently  to  the  said  William  Jones  entering  into  such  composition  as  afore- 
said, and  previously  to  the  31st  of  July,  1863,  he  made  improvements  to  the  said  house 
and_garden,  by  which  the  clear  yearly  value  thereof  was  raised  to  upwards  of  101. 

5.  The  case  contained  an  extract  of  the  poor-rate  made  and  allowed  the  l-5th  of 
October,  1863,  so  far  as  was  material  to  this  case  (being  the  first  rate  made  after  the 
31st  of  July  preceding),  shewing  the  names  of  the  occupiers  of  two  of  the  tenements 
(the  third  being  void),  and  also  the  name  of  the  owner  (the  respondent),  the  descrip- 
tion of  the  property,  the  gross  estimated  rental,  the  rateable  value,  and  the  amount 
of  the  rate  assessed  upon  the  owner  pursuant  to  the  statute. 

6.  The  said  William  Jones,  in  October,  1863  (but  he  could  not  state  the  precise 
day),  canned  to  be  rated  separately  for  the  said  two  other  houses,  and  to  the  full  rate 
tor  and  in  respect  of  the  house  and  garden  in  his  own  occupation,  for  the  purpose, 
as  lie  then  stated  to  the  overseer,  of  "getting  his  vote  ;"  but  he  did  not  at  the  same 
time  ])ay  or  tender  the  arrears  of  rates  then  due. 

[85]  7.  The  overseer  did  not  alter  the  rating  in  respect  of  the  said  house  and 
gai-dcn  in  the  occupation  of  the  said  William  Jones. 

„.J'  '^,^^'^°"PO"»d  'ate  laid  in  October,  186.3,  amounted  for  all  three  houses  and 
^araen  to  4s  9d    and  there  were  arrears  of  former  rates  brought  forward  of  11.  3s.  9d., 
making  the  total  rates  then  due  in  respect  of  the  three  houses,  11.  Ss.  6d. 
■^inZ'Jri        1  ■      ?    °"*'''  sul«equently  to  his  claiming  to  be  separately  rated  as 

s  e  r'n  ;r  I.",7'°»-^l3;  to  the  20th  of  July  in  the  present  year,  paid  to"  the  over- 
vhi^h  !  ^^'^  !^°™"gh  the  sums  of  10s.  and  12s.  6d.,  making  together  11.  2s.  6d., 
which  «a.  more  than  suihcient  to  pay  all  rates  due  previously  to  the  5th  of  JanuarjJ 
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last  in  respect  of  the  house  and  garden  in  his  own  occupation  :  but,  at  the  time  of 
making  such  payment,  he  did  not  state  or  specify  to  what  rate  or  in  respect  of  which 
houses  he  paid  the  said  amounts  :  and  the  collector  placed  the  amount  against  all  the 
rates  due,  nam  eh'  11.  Ss.  6. 

10.  It  was  objected,  on  behalf  of  the  said  Richard  Powell,  that  the  name  of  the 
said  William  Jones  should  be  expunged  from  the  list  of  persons  entitled  to  vote  in 
the  election  of  a  member  for  the  borough  of  Kidderminster  in  respect  of  property 
occupied  within  the  said  parish  of  Kidderminster  Borough,  inasmuch, — first,  as  he 
had  not  been  rated  in  respect  of  such  house  and  garden  to  all  rates  for  the  relief  of 
the  poor  in  such  parish  of  Kidderminster  Borough  made  during  the  time  of  such  his 
occupation  as  aforesaid, — secondly,  that  the  said  William  Jones  had  not  paid  the  poor- 
rates  payable  from  him  previously  to  the  5th  of  January,  on  or  before  the  20th  of 
July  in  the  present  year. 

11.  The  revising-barrister  held  that  the  said  William  Jones  was  rated  in  respect 
of  such  house  and  [86]  garden  to  all  rates  for  the  relief  of  the  poor  in  such  parish  of 
Kidderminster  Borough  made  during  the  time  of  his  occupation,  and  that  he  had  paid 
the  poor-rates  payable  from  him  previously  to  the  -^th  day  of  January,  on  or  before 
the  20th  day  of  July  in  the  present  year ;  and  accordingly  retained  his  name  on  the 
list  of  voters. 

12.  If  the  court  should  be  of  opinion  that,  under  the  circumstances  stated,  the 
said  William  Jones  was  not  rated  in  respect  of  such  house  and  garden  to  all  rates 
for  the  lelief  of  the  poor  during  the  time  aforesaid,  or  that  he  had  not  paid  the  poor- 
rates  payable  from  him  previously  to  the  5th  da}'  of  January,  on  or  before  the  20th 
day  of  July  in  the  present  ,\  ear,  then  the  name  of  the  said  William  Jones  was  to  be 
expunged  from  the  list  of  voters,  and  the  register  of  voters  was  to  be  altered  accord- 
ingly. But,  if  the  court  should  be  of  opinion  that,  under  the  circumstances  stated, 
the  said  William  Jones  was  rated  in  respect  of  such  house  and  garden,  and  had  paid 
all  rates  payable  from  him  previously  to  the  5th  day  of  January,  on  or  before  the 
20th  day  of  July  in  the  present  year,  the  register  of  voters  was  to  remain  unaltered. 

Keane,  Q.  C.,  for  the  appellant.  The  revising-barrister  was  wrong  in  holding 
that,  under  the  circumstances,  Jones  was  rated  in  respect  of  the  premises  occupied  by 
him,  and  had  paid  the  rates  due.  By  the  1st  section  of  the  local  act,  4  &  5  Vict. 
c.  Ixxii.,  it  is  provided  that  the  owners  of  dwelling-houses  of  a  yearly  rent  of  less  than 
101.  shall  be  rated  instead  of  the  occupiers.  Compositions  for  rates  are  regulated  by 
s.  2,  which  enacts  that,  "if  the  owner  of  an\'  dwelling-house  within  the  said  borough, 
the  3'early  rent  or  value  whereof  shall  not  amount  to  101.,  shall  be  de-[87]-sirous  of 
paying  a  reduced  rate  for  a  year  for  the  same,  whether  occupied  or  not,  the  overseers 
of  the  poor  of  the  said  borough,  or  any  two  of  them,  shall  compound  with  such  owner 
for  the  payment  of  the  rates  charged  or  chargeable  thereon,  in  manner  following, 
that  is  to  say, — where  the  annual  rent  or  value  of  the  dwelling-house  rated  shall  not 
amount  to  the  sum  of  71.,  at  any  sum  not  less  than  one-third  of  the  amount  of  each 
rate,  and  at  any  sum  not  less  than  one-half  of  the  amount  of  each  rate  where  the 
annual  rent  or  value  of  the  dwelling-bouse  shall  amount  to  the  sum  of  71.  and  shall 
not  amount  to  the  sum  of  101.  :  and  all  such  compositions  and  reduced  rates  shall  be 
entered  in  the  rate-book  of  the  said  overseers,  and  shall  be  recoverable  in  like  manner 
as  poor-rates  are  now  by  law  recoverable."  And  s.  3  enacts  that  "  the  overseers  of 
the  poor  of  the  said  borough  shall  yearly  hold  a  meeting  for  the  purpose  of  entering 
into  any  such  composition  with  such  owners  as  last  aforesaid,  and  the  said  overseers 
shall  give  seven  days'  notice  of  the  time  and  place  of  every  such  meeting,  in  the  same 
manner  as  notices  of  vestry  meetings  are  now  required  to  be  given  ;  the  first  yearly 
meeting  for  such  purpose  to  be  held  within  ten  days  after  the  publication  of  the  first 
rate  to  be  made  for  the  relief  of  the  poor  of  the  said  borough  after  the  passing  of  this 
act."  By  the  2  W.  i,  c.  -15,  s.  30,  an  occupier  may  demand  to  be  rated  :  but  a 
parishioner  has  no  right  to  appeal  (under  the  17  G.  3,  c.  38,  s.  4)  against  a  rate,  on 
the  ground  that  he  is  not  rated  therein  :  The  King  v.  George,  6  Ad.  &  E.  305,  1  N.  &  P. 
451.  The  respondent  was  the  owner  of  the  three  houses  and  the  occupier  of  one. 
It  never  was  the  intention  of  the  statute  that  a  person  so  situated  should  have  the 
benefit  of  the  reduced  rate.  No  new  composition  was  entered  into  after  the  first 
year ;  consequently,  there  was  no  authority  for  continuing  the  [88]  reduced  payment. 
Besides,  the  improvements  made  therein  during  the  year,  as  found  by  the  revising- 
barrister,  altogether  took  the  premises  in  the  respondent's  own  occupation  out  of  the 
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ouei-ition  of  tho  4  &  5  Vict.  c.  Ixxii.,  if  they  ever  were  applicable.  To  entitle  a  party 
to  be  registered  in  respect  of  a  ([ualification  as  occupant,  he  must  be  legally  rated. 
Noil  navmeiit  of  an  illegal  rate  operates  no  disqualification  :  Fox,  App.,  Davies,  Besp., 
6  C  B  11  -U.utw.  Keg.  Cas.  97.  This  man  was  not  legally  rated.  Then,  as.suming 
that  he  was' well  rated,  had  he  paid  all  the  rates  due?  This  depends  upon  the 
doctrine  of  appropriation,  as  to  which  the  rule  is  thus  laid  down  m  Roscoe  on  Evidence, 
S)th  edit.  447  (10th  edit.  470),— "In  general,  the  party  who  pays  money  has  a  right 
to  direct  the  application  of  it :  but,  where  money  is  paid  to  a  creditor  generally 
without  any  specific  appropriation  by  the  party  paying,  and  the  creditor  has  several 
demands  against  the  party  paying,  he  may  apply  the  money  paid  to  whichever  of 
those  demands  he  pleases:  Hall  v.  irovd,  14  East,  243,  n.  ;  Clayton's  case,  I  Meriv. 
572."  [Byles,  J.  There  may  be  appropriation  by  conduct,  as  well  as  by  words.] 
No  doubt.  IJut  there  must  be  something  more  specific  that  is  found  in  this  case. 
The  proper  time  for  appropriation  is  the  time  of  payment  (a). 

[89]  Kinglake,  Serjt.,  for  the  respondent,  was  not  called  upon. 

Eklk,  C.  .T.  I  am  of  opinion  that  the  decision  of  the  revising-liarrister  ought  not 
to  be  interfered  with.  It  seems  that  Jones  was  rated.  Any  objection  such  as  that 
alluded  to  by  Mr.  Keane  might  have  been  set  right  by  appeal.  Then,  has  he  paid 
all  the  poor-rates  which  were  payable  from  him  in  respect  of  the  premises  previously 
to  the  (ith  day  of  April  next  preceding  the  day  of  revision  1  There  is  much  weight 
in  the  argument  as  to  the  mode  of  appropriation.  Actual  express  words  are  not 
essential  to  constitute  an  appropriation.  Conduct  and  course  of  business  will  be 
enough.  Although  the  statement  of  the  case  is  somewhat  meagre,  I  think  enough 
appears  to  warrant  the  conclusion  that  Jones  was  rated,  and  that  he  paid  enough  to 
satisfy  the  rate  payable  from  him  in  respect  of  the  premises  in  his  occupation,  though 
he  did  not  at  the  time  make  any  specific  appropriation  of  the  money.  As  a  question 
of  fact,  thei'c  is  much  in  what  has  been  urged  by  Mr.  Keane  :  but  it  was  all  before 
the  rcvising-liarrister.  He  has  found  that  the  money  was  so  paid  as  to  constitute  a 
sufKcient  payment  by  the  respondent :  and  I  do  not  feel  warranted  in  saying  that 
there  was  no  evidence  to  justify  his  decision. 

Byles,  J.  I  am  of  the  same  opinion.  The  rate  is  prima  facie  good.  At  all 
events,  it  was  only  reversible  on  appeal.  As  to  the  appropriation,  I  think  we  may 
assume  that  the  receiver  knew  the  intention  of  the  payer  when  he  made  the  payment. 

Keating,  J.  I  am  of  the  same  opinion.  Mr.  Keane  frankly  admitted  that,  if 
what  passed  when  Jones  claimed  to  be  rated  had  passed  at  the  time  he  paid  the  [90] 
rate,  there  would  have  been  a  complete  appropriation  of  the  payment  to  the  discharge 
of  his  own  rate  It  does  not  appear  from  the  case  as  stated  by  the  revising-barrister 
what  time  elapsed  between  the  two  transactions.  I  think  the  revising-barrister's 
decision  ought  to  be  held  conclusive. 

Decision  affirmed,  with  costs. 

Lancashire. — Southern  Division. 

Ahthuu  Heelis,  Appellant;  Thomas  Goad  Blain,  Resjjondent.     Nov.  23rd,  1864. 

[S.  C.  H.  &  P.  189 ;  34  L.  J.  C.  P.  88 ;  11  L.  T.  480 ;  11  Jur.  N.  S.  18  ;  13  VV.  E. 
262.  Distinguished,  Ormc'.s-  am,  1872,  L.  R.  8  C.  P.  281.  Followed,  Hadfield's  case, 
1872,  L.  K.  8  C.  P.  306;  Lmvcock  v.  Broughton  Overseers,  1883,  12  Q.  B.  D.  369.] 

1.  Where  a  rent-charge  is  created  by  means  of  a  conveyance  to  uses,  the  grantee 
nnmediately  acquires  "  actual  seisin,"  by  the  words  of  the  statute  27  H.  8,  c.  10,  s.  1, 
and  is  entitled  to  be  registered  in  respect  thereof,  notwithstanding  he  may  not 
have  actually  received  any  part  of  the  rent.— 2.  Aliter,  where  the  rent-charge  is 

(a)  "The  intention  of  the  dehlor,"  says  Mr.  Roscoe,  p.  448,  "ought  to  be  notified 
at  [or  before]  the  time  of  payment :  per  Abbott,  C.  J,,  and  Bayley,  J.,  in  Maylidd  v. 
UwMey,  3  B.  h  C.  3-57,  362,  363,  5  D,  &  R.  224.  But  the  ardltw  need  noi  apply 
It  to  any  particular  demand  at  the  moment  of  payment;  he  has  a  right  to  make  the 
apphcation  at  any  subsequent  period  ;  nor  will  an  "entry  in  bis  private  books  applying 
It  to  a  particular  demand,  but  not  communicated  to  the  part3'  paying,  preclude  him 
from  applying  it  afterwards  to  another  demand:  Simso^  v.  /i«„/,  2  B.  &  C.  65, 
o  1).  eV  Ix  249.     See  also  any<j  v.  Vudcs,  4  Simons,  438." 
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created  by  au  ordinary  grant  at  common  law,  as  in  Murray,  App.,  ThornUey,  Reqi., 
2  C.  B.  217,  1  Lutw.  Kesj.  Cas.  i96,  a,nd  Hayden  App.,  The  Overseers  of  Twertm,  Resp., 
4  C.  B.  1,  1  Lutw.  Eeg.  Cas.  510. 

1.  At  a  court  held  for  the  revision  of  the  lists  of  voters  for  the  southern  division 
of  the  county  of  Lancaster,  Frederick  Clayton  objected  to  the  name  of  Arthur  Heelis 
being  letained  on  the  list  of  voters  for  the  township  of  Pendleton,  in  respect  of  the 
qualitication  following  : — 


Cbristiau  and  sur- 
name of  each 
claimant  at  t'nil 
length. 


Heelis,  Arthur. 


Place  of  abode. 


Halton  Bank,  Eccles. 
Old  Road,  Pendleton. 


Xatui-e  of  qualification. 


Street,  lane,  &c.,  where  the  property  is 
situate,  &c.,  or  if  the  qualitication 
consist  of  a  i-ent-charge,  then  tile 
names  of  the  owTiers  of  the  property 
out  of  which  such  rent  is  issuing  or 
some  of  them,  and  the  situation  of  the 
property. 


Au  undivided  sixth    It 
yiart  or  share  of  a 
perpetual  chief  or 
fee-farm    rent    of 
.501.  per  annum. 


suing  out  of  land  and  a  house 
and  other  buildings  known 
as  Hopetield  Weaste  Lane,  in 
Pendleton,  belonging  to  and 
occupied  by  W.  T.  Blacklock. 


[91]  2.  The  said  rent>charge  of  501.  was  created  by  indentures  of  lease  and  release 
dated  respectively  the  9th  and  10th  of  June,  1839,  whereby  certain  land  in  Pendleton 
was  granted,  bargained,  sold,  and  released  by  John  Robinson  and  Stephen  Heelis  to 
John  Spencer  and  his  heirs,  to  the  use,  intent,  and  purpose  that  the  said  John  Robinson 
and  his  assigns,  during  his  life,  and,  after  the  determination  of  that  estate  by  any 
means  in  his  life-time,  then  that  the  said  Stephen  Heelis  and  his  heirs  during  the 
natural  life  of  and  in  trust  for  the  said  John  Robinson,  and,  subject  to  the  aforesaid 
limitations,  then  that  John  Robinson,  his  heirs  and  assigns,  should  and  might  yearly 
and  every  year  for  ever  thereafter  have,  receive,  and  take,  from  and  out  of  the  land 
thereby  released,  and  the  buildings  to  be  erected  thereon,  one  clear  yearly  rent  or 
sum  of  501.,  by  half-j'carly  payments,  on  the  24th  of  June  and  25th  of  December,  and 
to  farther  uses  limiting  to  John  Robinson,  his  heirs  and  assigns,  or  to  Stephen  Heelis 
and  his  heirs,  as  the  case  might  be,  powers  of  distress  and  of  entry  and  perception  of 
profits  for  securing  the  said  yearly  rent ;  and,  subject  to  the  said  yearly  rent  of  501. 
and  powers  and  remedies  for  the  recovery  thereof, — to  uses  to  bar  dower  :  remainder 
to  the  use  of  John  Spencer,  his  heirs  and  assigns,  for  ever. 

3.  All  the  estate  and  interest  in  the  said  land  so  vested  in  John  Spencer  became 
prior  to  the  year  1862,  and  still  is,  vested  in  William  Thomas  Blacklock,  and  his  heirs, 
in  fee. 

4.  B\^  an  indenture  made  and  dated  the  3rd  of  November,  1862,  the  said  John 
Robinson  granted  and  released  the  said  rent-charge  of  501.,  and  all  his  estate  therein, 
with  the  said  powers  and  remedies  for  recovering  the  same,  unto  and  to  the  use  of  the 
said  Stephen  Heelis,  his  heirs  and  assigns,  for  ever. 

[92]  5.  By  indenture  duly  e.xecuted  and  dated  the  27th  of  January,  1864,  and 
made  between  the  said  Stephen  Heelis  of  the  first  part,  John  Heelis  (a  son  of  the  said 
Stephen  Heelis)  of  the  second  part,  and  the  said  Stephen  Heelis  and  John  Heelis,  and 
Thomas  Heelis,  Arthur  Heelis,  James  Heelis,  and  Edward  Heelis,  four  other  sons  of 
the  said  Stephen  Heelis,  of  the  third  part, — the  said  Stephen  Heelis,  in  consideration 
of  the  natural  love  and  afiection  which  he  had  and  bore  for  his  sons,  the  other  parties 
to  the  deed,  and  for  a  nominal  pecuniary  consideration,  granted  and  assured  unto  the 
said  John  Heelis  and  his  heirs  the  said  rent  of  501.,  with  the  powers  and  remedies  for 
the  recoveiy  thereof ;  and  all  his  estate  and  interest  therein  :  to  hold  unto  the  said 
John  Heelis  and  his  heirs,  to  the  use  of  the  said  Stephen  Heelis,  John  Heelis,  Thomas 
Heelis,  Arthur  Heelis,  James  Heelis,  and  Edward  Heelis,  respectively,  and  their 
respective  heirs  and  assigns,  equally,  in  undivided  sixth  shares,  as  tenants  in  common, 
and  not  as  joint-tenants. 

6.  The  said  rent-charge  has  always  been  duly  paid  to  the  parties  entitled. 

7.  The  half-year's  rent  which  became  due  on  the  24th  of  June,  1864,  being  the 
first  which  beciime  due  after  the  execution  of  the  said  indenture  of  the   27th  of 
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lanini'V  1S64  was  on  the  8th  day  of  July  following  paid  by  the  said  William 
Thonns'Bluckiock  to  the  said  John  Heelis,  for  and  on  behalf  of  himself  and  the  five 
other  'parties  entitled  thereto  under  the  last-mentioned  deed  ;  to  whom  he  paid  over 
their  respective  sliarcs  at  various  times  between  the  Sth  and  30th  days  of  July.  No 
portion  of  the  said  renl>charge  was  paid  after  the  execution  of  the  said  indenture  of 
the  27th  of  January,  1864,  until  the  24th  of  June,  1864,  when  the  half-year's  payment 

was  made  as  aforesaid.  rnon  u  i    ^.i,       i    -i  v 

8  The  land  so  conveyed  in  18-39,  together  with  a  [93]  house  and  other  buildings 
subseiiuently  erected  thereon,  are  the  premises  described  in  the  fourth  column  of  the 
said  list  of  persons  claiming  to  be  entitled  to  vote. 

9.  The  said  Arthur  Heelis  named  in  the  said  indenture  of  the  27th  of  January, 
1864^  is  the  claimant  Arthur  Heelis  named  in  the  said  list. 

lb.  When  the  claim  of  Arthur  Heelis  came  before  the  revising-barrister,  it  was 
objected  that  he  had  not  been  in  actual  possession  or  in  receipt  of  the  rent  for  his  own 
use  for  si.x  calendar  months  next  previous  to  the  last  day  of  July,  1864.  On  the 
other  hand,  the  claimant  contended  that  the  said  rent-charge  having  been  originally 
created,  not  hij  grant,  hut  by  a  conveyaime  to  uses,  he  (the  claimant)  having  on  the  27th  of 
January,  1864,  become,  by  virtue  of  the  indenture  of  that  date,  an  assign  of  the 
.said  John  Robinson,  he  was  by  the  4th  and  Sth  sections  of  the  Statute  of  Uses  (a) 
[94]  to  be  adjudged  and  deemed  to  be  in  po.ssession  and  seisin  of  the  share  of  the 
said  rent-charge  in  such  like  estate  as  he  had  in  the  use  of  the  same ;  and  that,  so 
beint;  in  such  possession  and  seisin,  he  was  in  the  actual  possession  and  receipt  thereof 
for  .six  calendar  months  next  previous  to  the  last  day  of  July,  1864,  within  the  meaning 
of  the  2  W.  4,  c.  45,  s.  26. 

11.  The  revising-barrister  considered  that  the  seisin  and  possession  mentioned  in 
the  said  sections  of  the  Statute  of  Uses,  as  explained  and  qualified  by  the  subsequent 
words  ill  the  latter  section,  viz.  "as  if  a  grant  or  other  lawful  conveyance  had  been 
made  and  executed  to  them  by  such  as  were  or  should  be  seised  to  the  use  or  intent 
of  any  such  rent,"  and  that  the  statutable  seisin  and  possession  was  to  the  same 
extent  and  of  the  same  effect  only  as  if  a  grant  of  the  said  share  of  the  said  rent  had 
on  the  said  27th  of  January,  1864,  been  made  by  AVilliam  Thomas  Blacklock  to  the 
claimant ;  and  that,  if  such  grant  had  then  been  made,  nevertheless,  until  the  actual 
I'eceipt  of  part  of  his  said  share  of  the  said  rent,  the  claimant  would  not  have  been  in 
the  actual  possession  or  receipt  thereof  within  the  meaning  of  the  2  W.  4,  c.  45,  s.  26. 
He  therefore  disallowed  the  claim  of  the  said  Arthur  Heelis,  and  erased  his  name  from 
the  list  of  voters. 

(a)  27  H.  8,  c.  10.  The  4th  and  5th  sections  are  as  follows : — 
S.  4.  "  And  where  also  divers  persons  stand  and  be  seised  of  and  in  any  lands, 
tenements,  or  hereditaments,  in  fee-simple  or  otherwise,  to  the  use  and  intent  that 
some  other  person  or  persons  shall  have  and  perceive  yearly  to  them  and  to  his  or 
their  heirs  one  annual  rent  of  xli,  or  more  or  less,  out  of  the  same  lands  and  tene- 
ments, and  some  other  person  one  other  annual  rent  to  him  and  his  assigns  for  term 
of  life  or  years,  or  for  some  other  special  time,  according  to  such  intent  and  use  as 
hath  been  heretofore  declared,  limited,  and  made  thereof," — 

S.  5.  Be  it  therefore  enacted,  "  that,  in  every  such  case,  the  same  persons,  their 
heirs  and  assigns,  that  have  such  use  and  interest,  to  have  and  perceive  any  such 
annual  rents  out  of  any  lands,  tenements,  or  hereditaments,  that  they  and  every  of 
them,  their  heirs  and  assigns,  be  adjudged  and  deemed  to  be  in  possession  and  seisin 
of  the  same  rent  of  and  in  such  like  estate  as  thev  had  in  the  title,  interest,  or  use  of 
the  said  rent  or  profit,  and  as  if  a  sufficient  grant  or  other  lawful  conversance  had 
been  made  and  executed  to  them  by  such  as  were  or  shall  be  seised  to  the  use  or 
intent  of  any  such  rent  to  be  had,  made,  or  paid,  according  to  the  very  trust  and 
intent  thereof;  and  that  all  such  and  everv  such  person  and  persons  as  have,  or  here- 
atter  shaU  have,  any  title,  use,  and  interest  in  or  to  any  such  rent  or  profit,  shall 
lawtully  distrain  for  non-payment  of  the  said  rent,  and  in  their  own  names  make 
avownes,  or  by  their  bailiffs  or  servants  make  cognizances  and  justifications,  and  have 
all  other  suits,  entries,  and  remedies  for  such  rents  as  if  the  same  rents  had  been 
actually  and  really  granted  to  them  with  sufficient  clauses  of  distress,  re-entry,  or 
other\wse  according  to  such  conditions,  pains,  or  other  things  limited  and  appointed 
upon  the  trust  and  intent  for  payment  or  surety  of  such  rent^" 
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[95]  12.  If  the  court  should  be  of  opinion  that,  upon  the  facts  stated,  the  claimant 
was  bv  \-irtue  of  the  said  seisin  to  uses  of  the  said  William  Thomas  Blacklock,  or 
otherwise,  to  be  deemed  in  point  of  law  to  have  been  in  the  actual  possession  or 
receipt  of  the  said  share  of  the  said  rent  for  six  calendar  months  next  previous  to  the 
last  day  of  July,  1S64,  then  his  name  was  to  be  restored  to  the  list  of  voters.  But, 
if  the  said  court  should,  upon  the  said  facts,  be  of  opinion  that  the  claimant  was  not 
in  point  of  law  to  be  so  deemed  in  the  actual  possession  or  receipt  of  the  said  share  of 
the  said  rent,  then  his  name  was  not  to  be  restored  to  the  said  list. 

13.  The  like  claims  were  made  by  James  Heelis,  John  Heelis,  and  Thomas  Heelis, 
whose  names  appeared  in  the  same  list  of  claimants.  The  same  objection  was  made 
to  each  of  these  claimants,  and  their  names  were  erased  from  the  list  for  the  .same 
reasons,  and  their  cases  consolidated  with  the  [irincipal  case. 

Joshua  Williams,  for  the  appellant.  The  rent-charge  in  question  was  created  by 
indentures  of  lease  and  release  of  the  9th  and  10th  of  June  18.39,  and  was  conveyed 
to  the  claimant  and  the  other  live  persons  named  by  indenture  of  the  27th  of  January, 
186i.  On  the  part  of  the  claimant  it  was  urged  before  the  revising-barrister  that, 
the  rent-charge  having  been  originally  created,  not  by  grant,  but  by  conveyance  to 
uses,  he  having  become  by  virtue  of  the  indenture  of  January  18fi4,  an  assign  of  the 
grantee,  he  was  by  I  he  Uh  and  olh  sections  of  the  SUitute  of  Uses  to  be  adjudged  and 
deemed  to  be  in  possession  and  seisin  of  the  share  of  the  said  rent-charge  in  such 
like  estate  as  he  had  in  the  use  of  the  same,  and  that,  so  being  in  such  possession 
and  seisin,  he  was  in  the  actual  posfCfsion  and  receipt  thereof  for  six  calendar  months 
next  [96]  previous  to  the  last  day  of  July,  186-1,  within  the  meaning  of  the  2  W.  4, 
c.  45,  s.  26.  The  revising-barrister  considered  that  the  seisin  and  possession  men- 
tioned in  the  sections  of  the  Statute  of  Uses  referred  to,  was  explained  and  qualified 
by  the  subsequent  words  in  s.  5,  viz.  "  as  if  a  grant  or  other  lawful  conveyance  had 
been  made  and  executed  to  them  by  such  as  were  or  should  be  seised  to  the  use  or 
intent  of  any  such  rent,"  and  that  the  statutable  seisin  and  possession  was  to  the  same 
extent  and  of  the  same  effect  only  as  if  a  grant  of  the  said  share  of  the  said  rent  had 
on  the  27th  of  January,  1864,  been  made  by  Blacklock,  the  assignor,  to  the  claimant; 
and  that,  if  such  grant  had  then  been  made,  nevertheless,  until  the  actual  receipt  of 
part  of  his  said  share  of  the  said  rent,  the  claimant  would  not  have  been  in  the  actual 
possession  or  leceipt  thereof  within  the  26th  section  of  the  Reform  Act.  The  sections 
of  the  statute  27  li.  8,  c.  10,  upon  which  the  decision  proceeded  are,  it  is  submitted, 
altogether  irrelevant.  They  apply  to  the  creation  of  the  rent-charge,  and  not  to  its 
alienation,  which  is  regulated  by  the  1st  section  ('()•     No  rent  [97]  can  be  reserved 

(a)  That  section  recites,  that  "  Where  by  the  common  laws  of  this  realm,  lands, 
tenements,  and  hereditaments  be  not  devisable  by  testament,  nor  ought  to  be  trans- 
ferred from  one  to  another  but  by  solemn  livery  and  seisin,  matter  of  record,  writing 
sufficient  made  bona  fide,  without  covin  or  fraud  :  yet,  nevertheless,  divers  and  sundry 
imaginations,  subtle  inventions,  and  practices  have  been  used,  whereliy  the  heredita- 
ments of  this  realm  have  been  conveyed  from  one  to  another  by  fradulent  feoffments, 
tines,  recoveries,  and  other  assurances  craftily  made  to  secret  uses,  intents,  and  trusts, 
and  also  by  wills  and  testaments,  sometime  made  by  nude  parolx  and  words,  sometime 
b}'  signs  and  tokens,  and  sometime  by  writing,  and  for  the  most  part  made  by  such 
persons  as  be  visited  with  sickness,  in  their  extreme  agonies  and  pains,  or  at  such 
time  as  they  have  scantly  had  any  good  memory  or  remembrance,  at  which  times 
they  being  provoked  by  greedy  and  covetous  persons  lying  in  wait  about  them,  do 
many  times  dispose  indiscreetly  and  unadvisedly  their  lauds  and  inheritances  ;  by 
reason  whereof,  and  by  occasion  of  which  fraudulent  feoffments,  tines,  recoveries,  and 
other  like  assurances  to  uses,  confidences,  and  trusts,  divers  and  many  heirs  have  been 
unjustly  at  sundry  times  disherited,  the  lords  have  lost  their  wards,  marriages,  reliefs, 
heriols,  escheats,  aids  pur  fair  fitz  chivalier,  and  pur  file  marier,  and  scantly  any  person 
can  be  certainly  assured  of  any  lands  by  them  purchased,  nor  know  surely  against  whom 
they  shall  use  their  actions  or  executions  for  their  rights,  titles,  and  duties  ;  also  men 
married  ha\e  lost  their  tenancies  by  the  curtesy,  women  their  dowers,  manifest  perjuries 
by  trial  of  such  secret  wills  and  uses  have  been  committed,  the  King's  Highness  hath 
lost  the  profits  and  advantages  of  the  lands  of  persons  attainted,  and  of  the  lands 
craftily  put  in  feott'ments  to  the  uses  of  aliens  born,  and  also  the  pi'ofits  of  waste  for 
a  year  and  a  day  of  lands  of  felons  attainted,  and  the  lords  of  their  escheats  thereof, 


378 


HEELIS  V.  BLAIN  W  C.  B.  (N.  S.)  98. 


out  of  a  rent-charse.  The  words  of  the  26th  section  of  the  Eeform  Act  are,  that  no 
person  shall  be  registered  in  any  year  in  respect  of  his  estate  or  interest  in  any  lands 
or  tenements  as  a  freeholder,  &c.,  unless  he  shall  have  been  in  the  actual  possession 
r981  thereof  or  in  the  receipt  of  the  rents  and  profits  thereof,  for  his  own  use,  tor  six 
calendar  months  at  least  next  previous  to  the  last  day  of  July,  &c.  The  vvords,  "in 
the  reaipl  of  the  rents  and  profits  thereof,"  can  have  no  application  to  the  subject :  the 
only  words  applicable  are,  "  unless  he  shall  have  been  in  the  actual  possession  thereof. 
Now  here,  the  claimant  by  virtue  of  the  Statute  of  Uses,  the  1st  section  of  which 
crave'him  actual  seisin  in  fact,  and  not  a  mere  seisin  in  law,  was  in  "actual  possession" 
of  his  share  of  the  rent-charge  on  the  271^  of  January,  under  the  mdentuie  of  that 
date.  The  words  of  the  Statute  of  Uses  are  sufficient  to  put  the  assignees  of  this 
rent-charge  in  the  same  situation  as  if  they  had  been  actual  tenants  of  the  estate  m 
fee-simple.  That  [99]  this  is  so  is  clear  from  all  the  authorities.  In  Bacon's  Reading 
on  the  Statute  of  Uses,  p.  48  (edit.  1806),  it  is  .said :  "The  third  material  words  are, 
lawful  seisin,  estate,  and  possession,  not  a  possession  in  law  only,  but  a  seisin  in  fact ; 
not  a  title  to  enter  into  the  land,  but  an  actual  estate.  The  fourth  words  are,  '  of  and 
in  such  estates  as  they  had  in  the  use ; '  that  is  to  say,  like  estates,  fee-simple,  fee-tail, 
for  life,  for  years,  at  will,  in  possession,  and  reversion  ;  which  are  the  substantial  difter- 
ences  of  estates,  as  was  said  before.  But  both  these  latter  clauses  are  more  fully 
perfected  and  expounded  by  the  branch  of  the  fiction  of  the  statute  which  follovys. 
This  branch  of  the  fiction  hath  three  material  words  or  clauses.  The  first  material 
clause  is,  that  the  estate,  right,  title,  and  possession  that  was  in  such  person,  &c.,  shall 
be  in  cestui  que  use :  for  that  the  matter  and  substance  of  the  estate  of  cestui  que  use 
is  the  estate  of  the  feoffee,  and  more  he  cannot  have.  So  as,  if  the  use  were  limited 
to  cestui  que  use  and  his  heirs,  and  the  estate  out  of  which  it  was  limited  was  but  an 
estate  for  life,  cestui  que  use  can  have  no  inheritance  :  so  if,  when  the  statute  came, 
the  heir  of  the  feofi'ee  had  not  entered  after  the  death  of  his  ancestor,  but  had  only 
a  possession  in  law,  cestui  que  use  in  that  case  should  not  bring  an  assize  before  entry, 
because  the  heir  of  the  feofiee  could  not.  So  that  the  matter  whereupon  the  use  must 
work  is  the  feotiee's  estate  "  (a).     In  Comyns's  Digest,  Uses  (I.),  it  is  said  that,  "  By 

and  many  other  inconveniences  have  happened  and  daily  do  increase  among  the  King's 
subjects,  to  their  great  trouble  and  inquietuess,  and  to  the  utter  subversion  of  the  antient 
common  laws  of  this  realm  : "  and,  "  for  the  extirping  and  extinguishment  of  all  such 
subtle  practised  feoflfments,  fines,  recoveries,  abuses,  and  errors  heretofore  used  and 
accustomed  in  this  realm,  to  the  subversion  of  the  good  and  antient  laws  of  the  same, 
and  to  the  intent  that  the  King's  highness  or  any  other  his  subjects  of  this  realm  shall 
not  in  any  wise  hereafter  by  any  means  or  invention  be  deceived,  damaged,  or  hurt  by 
reason  of  such  trusts,  uses,  or  confidences,"  enacts,  "that,  where  any  person  or  persons 
stand  or  be  seised,  or  at  any  time  hereafter  shall  happen  to  be  seised,  of  and  in  any 
honours,  castles,  manors,  lands,  tenements,  rents,  services,  reversions,  remainders,  or 
other  hereditaments,  to  the  use,  confidence,  or  trust  of  any  other  person  or  persons,  or 
of  any  body  politic,  by  reason  of  any  bargain,  sale,  feofi"ment,  fine,  recovery,  covenant, 
contract,  agreement,  will,  or  otherwise,  by  any  means  whatsoever  it  be  that,  in 
every  such  case  all  and  every  such  person  and  persons  and  bodies  politic  that  have  or 
hereafter  shall  have  any  such  use,  confidence,  or  trust,  in  fee-simple,  fee-tail,  for  term 
of  life,  or  for  years,  or  otherwise,  or  anv  use,  confidence,  or  trust  in  remainder  or 
reverter,  shall  from  thenceforth  stand  and  be  seised,  deemed  and  adjudged  in  lawful 
seisin,  estate,  and  possession  of  and  in  the  same  honours,  castles,  manors,  lands, 
tenements,  rents,  services,  reversions,  remainders,  and  hereditaments,  with  their 
appurteiiances,  to  all  intents,  constructions,  and  purposes  in  the  law,  of  and  in 
such  like  estates  as  they  had  or  shall  have  in  use,  trust,  or  confidence  of  or  in  the 
same ;  and  that  the  estate,  title,  right,  and  possession  that  was  in  such  person  or 
persons  that  were  or  hereafter  shall  be  seised  of  any  lands,  tenements,  or  hereditaments, 
to  the  use,  confidence,  or  trust  of  any  such  person  or  persons,  or  of  any  body  politic, 
be  trom  henceforth  clearly  deemed  and  adjudged  to  be  in  him  or  them'  that  have  or 
nereatter  shall  have  such  use,  confidence,  or  trust,  after  such  quality,  manner,  form, 
and  condition  as  they  had  before  in  or  to  the  use,  confidence,  or  trust  that  was 
in  them.  ' 
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the  statute  27  H.  8,  c.  10,  cestui  que  use  is  immediately  seised  and  iu  actual  possession, 
and  therefore  shall  have  assize  or  trespass  against  a  stranger  before  entry," — citing 
Aiioni/mous,  Cro.  Eliz.  46.  In  Cruise's  Digest,  vol.  3,  p.  274,  s.  15,  it  is  said  :  "With 
respect  to  the  mode  of  acquiring  seisin  of  a  [100]  rent,  in  the  case  of  a  rent-service  the 
person  entitled  cannot  acquire  a  seisin  in  deed  before  the  rent  becomes  due ;  for, 
nothing  but  the  actual  receipt  of  it  will  have  that  effect.  As  to  a  rent-charr/e,  the  only 
mode  of  acquiring  a  seisin  in  deed  of  it,  when  created  by  grant  is,  by  the  actual  receipt 
of  the  whole  or  of  some  part  of  it ;  and,  formerly,  it  was  usual,  where  a  freehold  estate 
in  a  rent-charge  was  created,  to  pa}'  the  grantee  a  penny  in  the  name  of  seisin  of  the 
rent.  But,  where  a  grant  is  created  by  means  of  a  conveyance  to  uses,  the  grantee  immediately 
acipiires  a  seisin,  by  the  words  of  the  statute."  That  is  what  is  contended  for  on  the  part 
of  the  appellant  here.  Lord  Coke,  commenting  upon  g  565  of  Littleton,  says, — Co. 
Litt.  315  a., — "  Hereupon  is  to  be  observed  a  diversitie  betweene  money  given  by  way 
of  attornement,  and  where  it  is  given  as  parcel  of  the  rent  by  way  of  seisin  of  the  rent. 
For,  albeit  the  rent  be  not  due  before  the  day,  yet  a  payment  of  parcel  of  the  rent 
beforehand  is  an  actual!  seisin  of  the  rent  to  have  an  assize.  And  so  it  is  if  he  give 
an  oxe,  a  horse,  a  sheepe,  a  knife,  or  any  other  valuable  thing  in  name  of  seisin  of  the 
rent  beforehand,  this  is  good.  And  therefore  a  payment  in  name  of  seisin  is  more 
beneficiall  for  the  grantee,  because  that  is  both  an  actuall  seisin  and  an  attornement 
in  law :  and  yet,  being  given  before  the  day  in  which  the  rent  is  due,  it  shall  not  be 
abated  out  of  the  rent.  So  as  to  give  seisin  of  the  rent,  it  is  taken  for  part  of  the 
rent ;  but,  as  to  the  payment  of  the  rent,  it  is  accounted  as  no  part  of  the  rent ;  and 
the  reason  of  the  diversitie  is,  for  that  remedies  to  come  to  rights  or  duties  are  ever 
taken  favorably.  Here  also  appeareth  that  there  is  an  actual  seisin  or  a  seisin  in  deed 
of  a  rent,  whereof  (as  Littleton  here  speaketh)  an  assize  doth  lie ;  and  a  seisin  in  law 
which  the  grantee  hath  by  attornement  before  actual  possession."  To  this  [101] 
Mr.  Butler  adds  a  note, — "This  is  only  to  be  understood  of  a  rent  at  common  law: 
but,  if  the  rent  is  limited  as  an  use  under  the  statute, — as,  if  lands  are  conveyed  by 
lease  and  release  to  A.  and  his  heirs,  to  the  use  that  B.  may  receive  out  of  them  an 
annual  rent,  the  statute  immediately  executes  the  use  of  the  rent  in  B."  hi  Burton's 
Real  Property,  g  1115,  it  is  said  that,  "according  to  the  rale  that  there  cannot  be  a 
use  upon  a  use,  it  is  evident  that,  upon  a  conveyance  of  land  to  A.,  to  the  intent  that 

B.  may  receive  thereout  a  rent  to  the  use  of  or  in  trust  for  C,  only  an  equitable 
interest  will  be  vested  in  C.  But  (§  1116),  if  A.,  being  the  owner  of  the  land,  were 
to  grant  a  rent  out  of  it  to  B.,  to  the  use  of  C,  here,  by  the  first  section  of  the  statute, 

C.  would  take  the  legal  estate.  It  may  be  objected,  indeed,  that  B.  is  not,  strictly 
speaking,  seised  of  the  rent,  until  he  has  received  some  part  of  it ;  for,  by  the  old  law, 
he  could  not  bring  an  assize  for  it  previously  to  such  receipt :  but  there  seems  to  be 
no  doubt  that  the  seisin  in  law  which  is  conferi-ed  at  once  by  the  grant,  is  suthcient  to 
put  the  statute  in  operation."  Murray,  App.,  Thorniley,  Resp.,  2  C.  B.  217,  1  Lutw. 
Keg.  Cas.  496,  will  be  relied  on  for  the  respondent.  The  court  is  there  said  to  have 
decided  that  the  words  "actual  possession,"  in  the  2  W.  4,  c.  45,  s.  26,  mean  a  posses- 
sion in  fact,  as  contradistinguished  from  a  possession  in  law :  and  therefore  that  a 
grantee  of  a  rent-charge  is  not  entitled  to  be  registered,  unless  he  has  been  in  the 
actxi/il  receipt  of  it  for  six  months  before  the  last  day  of  July.  That,  however,  is  not 
an  accurate  statement  of  the  ground  upon  which  that  case  was  decided.  Tindal,  C.  J., 
in  a  judgment  full  of  excellent  law,  lays  it  down  that,  "  the  actual  possession  of  rent 
being  a  well-known  legal  phrase  or  expression,  the  legislature  cannot  be  taken  to  have 
used  it  in  anj'  other  than  such  well-[102]-known  sense,  that  is,  as  contradistinguished 
from  such  possession  in  law,  or  right  to  the  rent-charge,  as  the  bare  delivery  of  the 
deed  of  grant  would  confer."  Not  a  word  was  said  there  about  the  Statute  of  Uses : 
it  was  a  grant  at  common  law  :  and  the  case,  as  Maule,  J.,  observes,  in  Hayden,  App., 
The  Overseers  of  Twerton,  Resp.,  4  C.  B.  1,  1  Lutw.  Reg.  Cas.  510,  "proceeded  on  the 
ground  that  the  seisin  requisite  to  entitle  a  party  to  be  registered  in  respect  of  a  rent- 
charge,  is  such  as  would  have  been  necessary  to  enable  the  grantee  to  maintain  an 
assize."  This  is  a  grant  operating  by  the  Statute  of  Uses.  It  is  the  seisin  of  .lohn 
Heelis  which  serves  the  uses,  and  not  the  seisin  of  the  person  out  of  whose  land  the 
rent-charge  issues  :  and  therefore  the  claimants  fulfil  the  requisitions  of  the  Reform  Act. 

Keane,  Q.  C,  for  the  respondent.  The  legislature  did  not  by  the  26th  section  of 
the  Reform  Act  intend  to  draw  the  distinction  suggested  between  a  grant  of  a  rent- 
charge  at  common  law  and  a  grant  operating  by  virtue  of  the  Statute  of  Uses.     There 
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is  1)0  authoiity,  strictly  so  called,  for  saying  that  the  effect  of  the  statute  is  to  put  the 
grantee  or  assignee  of  the  rent-charge  into  actual  possession  thereof.  The  names 
of' Bacon,  Cruisli,  Butler,  and  Burton,  however  high  sounding,  are  not  authority. 
(Erie,  C.  J.  They  are  all  great  luminaries.  Lord  Eldon,  in  Smith  v.  Doe  d.  Jerm, 
i  Brod.  &  B.  599,  gives  great  weight  to  the  opinions  of  conveyancers  (a).]  The  only 
semblance  of  authority  is''[103]  the  Jnonymous  case  in  Cro.  Eliz.  46,  and  that  is  extra 
viam.  [Keating,  J.  Lord  Chief  Baron  Comyns  adopts  it.]  That  shews  that  it  is 
entitled  to  great  respect,  but  does  not  make  it  an  authority.  "  Possession  "  at  that 
time  meant  something  very  different  from  "  actual  possession  :  "  see  Bevil's  case,  4  Co. 
Rep.  10  a.  In  Gilbert  on'Uses,  3rd  edit.,  by  Sugden,  p.  192,  it  is  said  that,  "Before 
the  statute,  a  rent  newly  created  might  be  bargained  and  sold  ;  because,  when  the 
money,  as  an  equivalent,  was  given,  and  ceremonies  or  words  of  law  were  wanting,  the 
chancery  supplied  them  ;  therefore  this  was  good  to  pass  the  esUte,  without  any  words 
of  granting.  But,  since  the  statute,  a  rent  newly  created  cannot  be  bargained  and 
sold,  because  theie  ought  to  be  a  freehold  in  some  other  per.son  to  be  executed  in 
cestui  que  use  :  but  there  can  be  no  seisin  of  this  rent  in  the  bargainor,  because  no 
man  can  be  seised  of  a  rent  in  his  own  land ;  and  consequently  there  can  be  no  estate 
to  be  executed  in  the  bargainee."  To  this  the  learned  editor  adds  in  a  note,  p.  193, 
— "The  statute  has  two  provisions  for  the  execution  of  rents, — the  first,  for  rents  in 
esse  limited  to  uses,  which  are  executed  in  the  same  manner  as  uses  of  coi-poreal 
hereditaments, — the  other,  for  rents  limited  in  use  out  of  the  seisin  of  the  land  of 
some  other  person,  e.g.  where  any  person  stands  seised  of  any  lands  to  the  use  that 
some  other  person  may  receive  a  rent  thereout,  which  the  statute  executes  in  the 
same  manner  as  if  a  sufficient  grant  had  been  made  to  him  by  the  person  seised  to 
the  use,  and  gives  the  cestui  [104]  que  use  a  power  of  distress  : "  referring  to  Bascawin 
and  lit  lie  v.  Vook,  1  Mod.  223,  Cuok  v.  Herh;,  2  Mod.  138.  All  that  the  claimant  here 
had  was  a  title  in  law  to  a  rent-charge :  no  actual  possession,  no  pernancy  of  profits  : 
and  the  statute  only  puts  him  in  the  same  condition  as  if  he  had  a  common-law 
cunveyance.  The  cases  of  Mwrai/,  A-pp.,  Thorniley,  liesp.,  2  C.  B.  217,  1  Lutw.  Reg. 
Cas.  496,  and  Hayden,  App.,  The  Overseers  of  Tvjerion,  Besp.,  4  C.  B.  1,  1  Lutw.  Reg. 
Cas.  .510,  shew  that,  if  this  had  been  a  I'ent-charge  created  by  a  common-law  deed, 
the  grantee  would  have  had  no  right  to  be  put  upon  the  register  unless  he  had  been 
actually  in  receipt  of  the  rent  for  six  months  previously  to  the  last  day  of  July.  The 
judgment  of  Tindal,  C.  J.,  in  the  first  of  these  cases  is  clear  and  decisive."  "  The 
question,"  he  says,  "  undoubtedly  turns  upon  the  meaning  of  the  words  '  actual 
possession;'  and  we  think  these  words  mean  a  possession  in  fact,  as  contradis- 
tinguished from  a  possession  in  law ;  and  that,  as  the  possession  in  fact  of  a  rent- 
charge  must  be  the  actual  manual  leceipt  of  the  rent  itself  or  some  part  of  it,  or 
of  something  in  lieu  of  it,  so  there  could  be  no  such  possession  in  fact  in  this  case, 
where  the  first  payment  of  the  rent  did  not  become  due  until  after  the  expiration  of 
the  month  of  July,  and  where  nothing  whatever  took  place  but  the  mere  execution 
of  the  deed.  There  is  a  long  course  of  authorities  fully  establishing  the  distinction 
between  a  possession  or  seisin  in  fact  of  a  rent-charge,  and  a  possession  or  seisin  in 
law.  Littleton,  §  23.5,  is  an  authority  in  point ;  'And  so  it  is,  if  a  man  grant  bv  his 
deed  a  yearly  rent  issuing  out  of  his  land  to  another,  &c.,  if  the  grantor  thereafter 
pay  to  the  grantee  a  penny  or  a  half-penny  in  name  of  seisin  of  the  rent,  then,  if  the 
next  day  of  payment  the  rent  be  denied,  the  grantee  mav  have  an  assise,  or  else  not,' 
Ofcc. :  and  Lord  Coke,  in  his  commentary  on  this  passage,  Co.  [105]  Litt.  160  a.,  is 
equally  decisive:  ^By  this,  &c.,  is  implied  that  the  grant  and  delivery  of  the  deed  is 
no  seism  ofthe  rent ;  and  that  a  seisin  in  law,  which  the  grantee  hath  by  the  grant, 
IS  not  suffacient  to  maintain  an  assise,  or  any  other  real  action,  but  there  must  be  an 

(a)  "My  Lords,"  he  says,  "between  the  year  1772  (it  is  a  long  while  to  look  back 
to)  and  a  period  approaching  the  year  1780,  I  spent  many  of  the  most  profitable  years 
ot  my  lite  in  the  othce  of  a  conveyancer  :  and  I  was  led  at  that  time  to  a  knowledge, 
not  only  of  the  practice  there,  but  of  what  were  the  sentiments  of  the  great  convey- 

ZZ\  n  f  ^^''  '''"^}  ^'''  ^'  '''"''  I  ^'^'"k'  as  I  can  be  of  my  existence,  that  it 
™n  Ir'"'  "^^"'■'•e^'.to  any  one  of  them,  if  there  was  a  leasing  power  in  any 
rt3,T"'""'n'T"''"S  such  a  power  as  this,  that  to  give  the  time  of  fifteen 
wJ  hi  At?'^''  ^;  ^"  '"^'^'''^  execution  of  the  power.     I  am  sure  all  practice 

was  the  other  way  ;  andprudice,  my  Lords,  in  this  respect  is  evidence  of  wlmt  is  reasonable. 
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actual  seisin.'  And  in  Comyns's  Digest,  Seisin  (C.)  and  (D.),  the  older  authorities  are 
brought  together,  establishing  the  distinction  in  this  respect  between  a  seisin  in  law 
and  a  seisin  in  fact,  or,  as  it  is  called,  an  actual  seisin.  And  this  appears  more  distinctly 
in  the  commentary  of  Lord  Coke  on  the  Sth  section  of  Littleton,  which  relates  to  the 
doctrine  of  possessio  fratris,  where  Lord  Coke  says, — Co.  Litt.  15  b., — 'What,  then, 
is  the  law  of  a  rent,  advowson,  or  such  things  that  lie  in  grant?  If  a  rent  or  an 
advowson  do  descend  to  the  elder  son,  and  he  dieth  before  he  hath  seisin  of  the 
rent,  or  present  to  the  church,  the  rent  or  advowson  shall  descend  to  the  youngest 
son  [that  is,  by  the  other  venter],  for  that  he  must  make  himself  heir  to  his  father.' 
And,  although  Lord  Coke  there  distinguishes  the  law  as  to  the  case  of  tenant  by  the 
curtesy,  where,  in  favour  of  that  estate,  the  husband  shall  have  the  rent  although  his 
wife  dies  before  the  rent-day,  it  makes  no  difference  as  to  the  present  argument.  The 
actual  possession  of  rent  being,  therefore,  a  well-known  legal  phrase  or  expression,  the 
legislature  cannot  be  taken  to  have  used  it  in  any  other  than  such  well-known  sense, 
that  is,  fw  contradistinguished  f ram  such  possemion  in  lav:,  or  right  to  tlie  rent-charge,  as  the  hare 
delivery  of  the  deed  of  grant  vjoukl  confer."  The  mere  interposition  of  an  use  is  obviously 
an  evasion  of  the  statute.  The  decision  of  the  revising-barrister,  therefore,  in  this  case 
is  plainh^  in  conformity  with  the  intention  of  the  legislature  as  expressed  in  s.  26  of 
the  Reform  Act. 

Joshua  Williams,  in  reply.  Actual  legal  decisions  [106]  are  not  to  be  expected 
upon  every  point  which  arises  :  but  the  works  referred  to  have  always  been  esteemed 
works  of  authority  on  the  subjects  of  which  they  treat.  [Erie,  C.  J.  The  dicta  of 
learned  men  certainly  have  much  weight  with  me  :  but,  where  it  is  to  be  had,  the 
point  for  adjudication  has  more.     I  do  not  think  we  need  trouble  you  further.] 

Erle,  C.  J.     I  am  of  opinion  that  the  revising-barrister  is  wrong,  and  that  the 
claimant  is  entitled  to  be  registered.     He  claimed  to  have  been  in  the  actual  posses- 
sion of  a  share  of  a  rent-charge  for  six  calendar  months  before  the  31st  of  July  ;  and 
it  appears  that  more  than  six  months  before  that  day  a  rent-charge  of  501.  which  had 
been  created  by  the  owners  in  fee-simple  of  certain  land  in  Pendleton  in  1839,  was 
conveyed  by  Stephen  Heelis,  to  whom  it  had  come  by  various  mesne  assignments,  to 
John  Heelis  and  his  heirs,  to  the  use  of  the  claimant  and  five  othei-  persons  as  tenants 
in  common.    No  payment  on  account  of  the  rent-charge  was  due  or  paid  to  the  claimant 
and  the  other  five  persons  until  after  the  2tth  of  June,  186-1 :  and,  if  it  had  been  the 
case  of  a  conveyance  at  common  law,  without  the  aid  of  the  Statute  of  LTses,  it  is  clear 
from  Hayden,  App.,  The  Overseers  of  Ticertim,  Resp.,  4  C.  B.  1,  1   Lutw.  Reg.  Cas.  510, 
that  there  would  have  been  no  actual  receipt  of  the  rent-charge  so  as  to  entitle  the 
claimant  to  be  registered.     But  the  conveyance  under  which  the  party  claims  here  is 
a  conveyance  operating  by  the  Statute  of  Uses;  and  the  1st  section  of  that  statute 
enacts  that,  where  any  person  shall  be  seised  of  (amongst  other  things)  any  rent,  &c., 
in  trust  for  any  other  person,  &c.,  the  cestui  que  trust  shall  have  lawful  seisin  and 
pos.session  of  the  same.     The  statute  2  W.  4,  c.  45,  s.  26,  enacts  that  no  person  shal' 
be  registered  in  any  year  in  respect  of  his  estate  or  [107]  interest  in  any  lands  oi 
tenements,  &c.,  unless  he  shall  have  been  in  the  actual  possession  thereof,  or  in  the 
receipt  of  the  rents  and  profits  thereof,  for  his  own  use,  for  six  calendar  months,  &c. 
The  27  H.  8,  c.  10,  s.  1,  says  that,  where  any  person  is  seised  of  a  rent  to  the  use  of 
any  other  person,  the  person  who  has  the  use  shall  stand  seised  in  possession  of  such 
rent  to  all  intents  and  purposes  in  the  law.     I  am  of  opinion  that  the  word  "  posses- 
sion "  has  a  technical  meaning,  and  that  the  legislature  in  the  time  of  Henry  8  and  the 
legislature  in  the  time  of  William  4  attached  the  same  meaning  to  the  words  "  actual 
possession,"  and  that  a  conveyance  under  the  27  H.  8,  c.  10,  gives  the  cestui  que  use 
the  actual  possession  which  is  required  to  constitute  a  qualification  under  the  2  W.  4, 
c.  45,  s.  26.     It  is  said  that  the  merely  interposing  an  use  is  an  evasion  of  the  statute. 
But  I  attach  no  weight  to  that  argument,  because  the  two  cases  which  have  held  that 
actual  receipt  of  the  rent  is  essential  to  perfect  the  right  to  be  registered,  shew  that 
the  handing  over  anything  in  the  name  of  the  rent  would  afford  less  facility  of  proof 
than  the  production  of  a  deed  operating  by  virtue  of  the  Statute  of  Uses,  which  has 
been  put  in  practice  thousands  of  times  since  the  time  of  Henry  8.     So  far,  therefore, 
as  regards  the  statute.     Then,  as  to  the  authorities,  Mr.  Williams  has  invited  our 
attention  to  some  which  are  entitled  to  the  very  highest  respect.     In  Aiionijmous,  Cio. 
Eliz.  46,  is  a  resolution  of  divers  justices  that  cestui  que  use  at  this  day  is  immediately 
and  actually  seised  and  in  possession  of  the  land,  so  as  he  may  have  an  assise  or  trespass 
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before  entry  =igainst  a  stranger  who  enters  vyithout  title  ;  and  this  by  the  words  of  the  | 
97  H  8  c  10  viz  "that  cestui  que  use  shall  stand  and  be  seised,  &c.  And,  though 
the  reoort'is  short,  it  is  not  the  less  valuable,  for,  often  in  the  reports  of  that  day  the 
most  important  propositions  [108]  are  laid  down  in  four  or  hve  lines,  and  certainly 
lose  no  force  by  reason  of  their  conciseness.  Then,  again,  we  have  Bacon  s  Readings 
upon  the  Statute  of  Uses,  which  is  also  entitled  to  very  great  respect,  bo,  Chief  Baron 
Comviis  whose  great  work  stands  high  in  the  estimation  of  every  one  in  the  profession, 
and  who  is  the  universal  referee  for  almost  every  proposition,  lays  it  down,— title  f7«-.< 
(I )  —that,  "by  the  statute  27  H.  8,  c.  10,  cestui  que  use  is  immediately  seised  and  in 
actual  possession,  and  therefore  shall  have  assise  or  trespass  against  a  stranger  before 
entry  ; "  adopting  the  dictum  in  Cro.  Eliz.  46.  Then  we  have  the  authority  of  Co.  Litt. 
315  a.' and  Butler's  note,  which  seems  to  me  to  involve  the  whole  of  the  learning  con- 
tained in  the  judgment  of  Tindal,  C.  J.,  in  Munm/,  A-pp.,  Thoriuky,  Uesp.,  2  C.  B.  217, 
1  Lutw.  Keg.  Cas.  496.  Butler's  note  points  out  the  distinction  between  the  convey- 
ance of  a  rent  at  common  law  and  the  limitation  of  a  rent  as  an  use  under  the  statute. 
Then,  I  take  notice  of  that  which  is  not  strictly  authority,  viz.  Cruise's  Digest,  vol.  3, 
p.  274,  s.  15,  and  Burton's  Compendium  of  the  Law  of  Eeal  Property,  §  1116;  and 
I  think  I  am  warranted  in  so  doing,  since  it  is  a  main  ground  of  Lord  Eldon's  judgment 
in  The  Britton  Ftrrij  cane  (a)  that  the  practice  of  conveyancers  is  to  be  taken  notice  of 
by  those  who  administer  the  law, — a  very  wise  and  salutary  principle ;  for,  according 
to  my  experience,  the  persons  entrusted  with  that  branch  of  the  law  have  ever  been 
remarkable  for  ability  and  learning :  and  the  argument  which  we  have  heard  this  day 
satisfies  me  that  the  mantle  of  those  great  men  has  not  descended  upon  unworthy 
shoulders. 

Keating,  J.(i).  I  also  am  of  opinion  that  the  deci-[109]-sion  of  the  revising- 
barrister  in  this  case  was  wrong ;  but  I  feel  bound  to  add  that,  if  I  had  been  called 
upon  to  decide  the  point,  unaided  by  the  light  of  the  able  argument  we  have  heard 
this  day,  I  should  have  come  to  the  same  conclusion.  Mr.  Williams  has  satisfied  me 
that  there  is  a  clear  distinction  between  a  grant  of  a  rent-charge  at  common  law  and 
a  grant  operating  by  virtue  of  the  Statute  of  Uses.  The  26th  section  of  the  Reform 
Act  enacts  that  no  person  shall  be  registered  in  any  year  in  respect  of  his  estate  or 
interest  in  any  lands  or  tenements,  as  a  freeholder,  &c.,  unless  he  shall  have  been  in 
the  actual  pussesmn  thereof,  or  in  the  receipt  of  the  rents  and  profits  thereof  for  his 
own  use,  for  six  calendar  months  at  least  next  previous  to  the  last  day  of  July  in  such 
year.  In  Murray,  App.,  Thorniley,  Resp.,  2  C.  B.  217,  1  Lutw.  Eeg.  Cas.  496,  it  was 
held  that  a  grant  of  a  rent-chai-ge  at  common  law  did  not  give  the  grantee  a  right  to 
be  registered  under  that  provision  unless  he  had  been  in  actual  receipt  of  the  rent  for 
the  prescribed  period.  The  Chief  .Justice  founds  his  judgment  in  that  case  upon  the 
very  authorities  which  have  been  brought  before  us  to-day.  He  cites  the  23.5th  section 
of  Littleton,— "And  so  it  is,  if  a  man  grant  by  his  deed  a  yearly  rent  issuing  out  of 
his  land  to  another,  &c.,  if  the  grantor  thereafter  pay  to  the  grantee  a  penny  or  a  half- 
penny in  name  of  seisin  of  the  rent,  then,  if  after  the  next  day  of  payment  the  rent  be 
denied,  the  grantee  may  have  assise,  or  else  not,  &c."  Lore!  Coke,  exemplifying  his 
own  doctnne  that  there  is  often  virtue  in  an  etcetera,  explains  what  that  means  thus, 
— "  By  this,  &c.,  is  implied  that  the  grant  and  delivery  of  the  deed  is  no  seisin  of  the 
rent ;  and  that  a  seisin  in  law,  which  the  grantee  hath  by  the  grant,  is  not  sufl^cient 
to  maintain  an  assise  or  any  other  real  action,  but  there  must  be  an  actual  seisin." 
Mr,  \\  ilhams  admits  that  the  [110]  actual  possession  spoken  of  in  the  Reform  Act 
must  be  such  an  actual  po.ssession  as  would  have  entitled  the  party  to  maintain  an 
assise.  Then  we  find  from  the  Anmymous  case  in  Cro.  Eliz.  46,— which  certainly 
derives  additwnal  authority  from  being  cited  by  Chief  Baron  Comyns,— that,  "by 
the  statute  27  H.  8,  c.  10,  cestui  que  use  is  immediately  seised  and  in  actual  possession, 
and  therefore  shall  have  assise  or  trespass  against  a  stranger  before  entry."  That 
therefore  Imngs  this  case  precisely  within  the  ground  upon  which  3furray,  App., 
Ikormlmj,  Aesp.,  was  decided,  and  establishes  the  distinction  between  the  grant  of 
a  rent-charge  at  common  law,  and  a  grant  under  the  Statute  of  Uses.  Upon  these 
grounds  1  am  of  opinion  that  the  revising-barrister  took  an  erroneous  view  of  this 
case,  and  consequently  that  his  decision  must  be  reversed. 

(a)  Smith  y.  Doe  d.  Lord  Jersey,  2  Brod.  &  B.  599. 

{b)  Byles,  J.,  was  engaged  at' the  Central  Criminal  Court. 
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Williams  asked  for  costs. 

Eri^,  C.  J.  Where  the  decision  is  in  favour  of  the  appellant,  no  costs  are  allowed. 
But,  where  the  decision  is  in  favour  of  the  respondent,  the  general  rule  is  to  give  him 
his  costs, — the  court  leserving  to  itself  the  right  to  modify  the  rule  as  the  circumstances 
of  each  case  may  seem  to  them  to  render  it  expedient. 

Decision  reversed. 

[Ill]    City  of  London. 

Maurice  Benesh,  Airpellant ;  Thomas  Woodzei.l  Booth,  Respondent  (a). 

Nov.  23rd,  1864. 

[S.  C.  H.  &  P.  223 ;  34  L.  J.  C.  P.  99  ;  11  L.  T.  479  ;  13  W.  E.  271.] 

The  duplicate  notice  of  objection,  stamped  by  the  post-master  pursuant  to  the  100th 
section  of  the  6  &  7  Viet.  c.  18,  produced  before  the  revising-barrister,  had  written 
at  the  top  of  it  the  word  "Copy"  : — Held,  that  (assuming  that  the  word  "Copy" 
was  not  on  the  notice  transmitted  by  the  post-master  to  the  person  objected  to)  the 
notice  was  well  served. 

1.  At  a  court  held  to  revise  the  lists  of  parliamentary  voters  for  the  city  of  London, 
Thomas  Woodzell  Booth,  on  the  list  of  voters  of  the  liveiy  of  the  company  of  distillers, 
objected  to  the  name  of  Maurice  Benesh  being  retained  on  the  list  of  voters  for  the 
parish  of  St.  Botolph-without,  Aldersgate. 

2.  Upon  calling  upon  the  objector  to  prove  that  he  had  given  the  notices  of  objec- 
tion respectivelv  required  by  the  Registration  Act  (6  &  7  Vict.  c.  18),  he  duly  proved 
the  requisite  notice  given  to  the  overseers,  as  to  which  therefore  no  question  arises  in 
the  present  case  :  and  the  party  who  posted  the  notice  directed  by  the  act  to  be  served 
on  the  party  objected  to  produced  before  the  revising-barrister  the  notice,  duly  stamped 
with  the  stamp  of  the  London  post-office,  of  which  an  exact  transcript  follows, — 

"Copy. 
"  To  Mr.  Maurice  Benesh. 
"  I  hereby  give  you  notice  that  I  object  to  your  [112]  name  being  retained  on  the 
list  of  persons  entitled  to  vote  in   the  election  of  members  for  the  city  of  London. 
Dated,  <V-c.  "  Thom.as  Woodzell  Booth, 

"12  Manor  Place,  Walworth,  S. 

"On  the  list  of  votei-s  of  the  livery  of  the  company  of  distillers." 

3.  It  was  admitted  that  the  word  "  copy "  on  the  notice  produced  before  the 
revising-barrister  was  on  the  said  notice  before  it  was  taken  to  and  stamped  at  the 
post-office,  and  that  the  words  "Thomas  Woodzell  Booth,"  subscribed  thereto,  were 
in  the  proper  handwriting  of  the  objector.  An  objection  was  thereupon  duly  made 
before  the  revising-barrister  to  the  reception  of  any  parol  evidence  to  explain  the  state 
of  the  notice  retained  by  the  post-master  to  be  forwarded  to  the  address  thereon  :  but 
he  admitted  the  party  posting  the  notice  to  supply  such  explanation  :  and  he  did  prove 
on  oath  to  his,  the  re\ising-bai'rister's  satisfaction  that  the  word  "  copy  "  was  not  on 
the  notice  retained  by  the  post-office  to  be  forwarded  to  its  address. 

4.  Thereupon  the  revising-barristei'  held  it  to  be  duly  proved  that  the  ol)jector 
had  given  the  notices  of  objection  required  by  the  Registration  Act,  and  called  upon 
the  party  objected  to  to  prove  that  he  was  entitled  to  have  his  name  inserted  in  the 
list  of  voters  in  respect  of  the  qualification  described  in  the  list;  and,  on  his  failure 
to  do  so,  he  expunged  his  name  from  the  said  list. 

(a)  When  this  case  was  called  on  upon  a  former  day,  it  appeared  that  the  appellant 
had  delivered  his  paper-books,  but  the  respondent  had  delivered  none.  As,  however, 
the  appellant  had  not,  pursuant  to  the  7th  rule  of  Hilary  Term,  4  W.  4,  supplied  the 
respondent's  omission  on  the  dav  following  that  upon  which  the  latter  should  have 
delivered  his  paper-books,  he  was  not  in  a  condition  to  ask  for  judgment.  The  court 
thereupon  directed  (the  respondent  being  then  prepared  with  bis  copies)  that  the  case 
should  stand  in  the  paper  for  the  next  day,  being  desirous  not  to  prejudice  the  voter's 
right  l)y  striking  out  the  appeal. 

See  Dorsett  v.  Aspdin,  1 1  C.  B.  6.51.    But  see  Sheddon,  App.,  Butt,  lie.sp.,  11  C.  B.  27. 
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5    It  WIS  conteiiclerl  by  the  appellant,— first,  that  parole  testimony  was  inadmissible 
to  orove  the  contents  of  the  notice  retained  to  be  forwarded  by  the  post-master,  the 
s'lme  heiuc  a  iudicial  instrument  required  by  statute  to  be  ni  writnig,  and  which  in 
this  case  bv  the  express  words  of  the  100th  section  of  the  Registration  Act  must 
expliiii  and  prove  and  be  complete  in  itself,— secondly,  that,  while  the  registration 
nis'l  -^t't  allows  a  certain  latitude  in  the  forms  of  notices  for  counties  and  for  claims, 
md  vlso  of  notices  of  objection  to  overseers  in  cities  and  boroughs,  provided  the  words 
"employed  be  "to  the  like  effect"  as  the  statutory  form,  it  admits  of  no  such  deviation 
ill  the  case  of  borough  notices  to  be  served  on  parties  objected  to,  and  therefore  the 
notice  now  in  question  was  not  "  according  to  the  form  numbered  1 1  in  the  schedule  B.," 
in  which  the  word  "copy"  does  not  appear,— thirdly,  that  a  statutory  judicial  written 
instrument  must  be  held  in  law  to  be  what  on  the  face  of  it  it  purports  to  be ;  and 
that,  inasmuch  as  the  notice  produced  before  the  revising-barrister  purported  to  be  a 
"copy,"  it  could  not  be  adduced  by  the  author  as  the  original  notice  required  by  the 
act;  "that  the  word  "copy"  was  "not  surplusage,  because  it  is  a  terra  which  assigns 
a  distinctive  and  specific  "negative  character  to  the  document  to  which  it  is  affixed, 
amounting  in  fact  to  a  protest  on  the  part  of  its  utterer  that,  as  against  him,  such 
document  is  not  to  be  allowed  to  have  the  effect  and  authority  of  an  original, — not 
to  have  the  effect,  in  short,  in  the  present  instance,  of  proving  that  the  objector  gave 
the  notice  required  by  the  act,  without  evidence  of  which  the  party  objected  to  would 
not  be  in  foro  or  entitled  to  the  costs  of  a  groundless  objection  ;  that  the  notice  was 
not  the  less  a  "  copy  "  because  the  words  "  Thomas  Woodzell  Booth  "  were  in  the 
actual  hand-writing  of  the  objector,  inasmuch  as  it  was  as  competent  for  himself  as 
for  any  amanuensis  to  make  copies  of  his  own  notices  ;  and  the  ease  was  likened  to 
that  of  a  transcript  of  a  foreign  bill  of  exchange  (which  requires  no  stamp)  if  it  bears 
the  word  "  copy  "  on  it  before  it  is  issued,  and  which  would  not  become  an  original 
in  the  hands  of  an  indorsee  merely  because  the  transcription  was  made  in  the  hand- 
writing of  the  acceptor, — fourthly,  that,  if  the  notice  left  with  [114]  the  post-office  to 
be  forwarded  to  its  address  did  not  bear  the  word  "copy,"  it  was  not  a  duplicate 
of  the  notice  produced  before  the  revising-barrister,  and  could  not  therefore  be  the 
notice  required  by  the  act, — iifthly,  that  the  necessity  imposed  on  the  objector  by  the 
nature  of  his  own  argument,  of  contending  that  the  notice  produced  by  him  as  a 
duplicate  was  not  in  fact  a  duplicate  was  an  inadmissible  approbation  and  reproliatioii 
of  the  same  instrument  by  the  same  party, — sixthly,  that,  as  the  notice  was  produced 
before  the  revising-barrister  as  a  duplicate  original,  it  must  be  assumed  that  the 
duplicate  forwarded  to  its  address  purported  to  be  a  "  copy,"  and  that,  as  such,  the 
person  objected  to  was  entitled  to  disregard  it,  as  not  being  an  original,  and  to  reckon 
upon  the  stamped  duplicate  being  I'cjected  by  the  revising-barrister,— seventhly,  that 
the  objector's  own  case  being  that  the  notices  were  not  "  alike  in  their  address  and 
their  contents,"  the  authenticity  of  the  service  by  the  post-office  was  thereby  destroyed, 
and  that  the  production  of  the  stamped  notice  ceased   to   be  the   proof  of  service 
desiderated  by  the  statute,— eighthly,   that,   if  the  post-oflice   had  dispensed   with 
identity  in  one  respect,  as  not  being  essential,  there  was  no  security  against  its  having 
dispensed  with  it  in  others  as  equally  non-essential ;  and  that,  if  it  had  certified  that 
the  word  "copy"  was  on  the  notice  forwarded  to  its  address,  when  it  was  not,  it 
might  have  certified  the  date,  the  address,  the  signature,  as  in  duplicate,  when  in  point 
of  fact  in  the  document  served  they  might  have  been  omitted,— ninthly,  that  there 
could  be  no  safe  reliance  on  service  liy  the  post-office,  except  on  the  assumption  that 
the  post-master  had  rigidly  followed  the  injunctions  upon  him  prescribed  bv  the  act ; 
that  he  was  no  reliable  judge  of  what  is  or  is  not  material  and  essential  in"a  judicial 
instrument;  and  that,  if  any  dis-[115]-cretion  were  left  to  him  to  determine  what 
particulars  therein  are  essential  and  what  are  immaterial  or  surplusage,  his  stamp 
might  authenticate  as  duplicates  the  most  material  deviations  from  the  requisites  of 
essential  identity. 

6.  On  the  part  of  the  respondent  it  was  contended,— first,  that  the  word  "  copy  " 
was  not  part  of  the  "  contents  "  of  the  notice,  and  might  be  treated  as  surplusage,"— 
secondly  that  the  notice  was  constituted  an  original  duplicate  by  having  been  signed 
by  the  objector  propno  manu,-thirdly,  that  it  was  proved  that  the  duplicates  were 
essentially  alike,-fourthly,  that  the  duplicate  forwarded  to  the  party  objected  to  not 
havmg  the  word  "  copy,"  he  could  not  be  misled  into  treating  it  as  not  being  an 
original  instrument,  and  he  was  placed  at  no  disadvantage  by  the  deviation  excepted 
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to, — fifthly,  that  being  "alike"  is  not  " commonly  understood  "  as  being  identical, — 
sixthly,  that  no  practical  inconvenience  could  result  from  the  construction  put  upon 
the  statute  by  the  revising-barrister. 

7.  The  names  of  several  other  persons  having  been  expunged  from  several  lists  of 
voters  on  objection  by  the  said  Thomas  Woodzell  Booth,  whose  cases  depended  and 
were  decided  upon  the  same  points  of  law,  and  such  parties  having  given  notice  of 
appeal,  their  eases  were  consolidated  with  the  principal  case. 

8.  If  the  court  should  be  of  opinion  that  due  notice  of  objection  was  not  given  to 
the  parties  objected  to,  their  names  were  to  be  re-inserted  in  the  lists  from  which  they 
had  been  expunged. 

9.  The  stamped  notice  of  objection  produced  before  the  revising-barrister  in  the 
case  of  the  appellant  Maurice  Benesh  (which  was  in  all  things  but  the  stamp  identica' 
with  that  above  set  out)  was  appended  [116]  to  and  was  to  be  taken  as  part  of  the 
case.     The  notices  in  all  the  other  cases  were  precisely  similar. 

Hannen  (with  whom  was  Underdown),  for  the  appellant.     The  17th  section  of  the 
6  &  7  Yict.  c.  18  requires  notice  of  objection  to  be  given  to  or  left  at  the  place  of 
abode  of  the  person  objected  to.     The  ordinary  way  of  pro^"ing  that  would  be  by 
calling  the  person  who  delivered  the  notice.     No  such  proof  was  given  here.     The 
100th  section  substitutes  a  delivery  by  post.     It  enacts  that  "  it  shall  be  sufficient,  in 
every  case  of  notice  to  any  person  objected  to  in  any  list  of  county,  city,  or  borough 
voters,  &c.,  if  the  notice  so  required  to  be  given  as  aforesaid  shall  be  sent  by  the  post, 
free  of  postage,  or  the  sum  chargeable  as  postage  for  the  same  being  first  paid,  directed 
to  the  person  to  whom  the  same  shall  be  sent,  at  his  place  of  abode  as  described  in 
the  said  list  of  voters  ;  and,  whenever  any  person  shall  be  desirous  of  sending  any  such 
Dotice  of  objection  by  the  post,  he  shall  deliver  the  same,  duly  directed,  open  and  in 
duplicate,  to  the  post-master,  &c. ;  and  the  post-master  shall  compyare  the  said  notice 
and  the  duplicate,  and,  on  being  satisfied  that  thej'  are  alike  in  their  address  and  in 
their  contents,  shall  forward  one  of  them  to  its  address  by  the  post,  and  shall  return 
the  other  to  the  party  bringing  the  same,  duly  stamped  with  the  stamp  of  the  said 
post-office ;  and  the  production  by  the  party  who  posted  such  notice  of  such  stamped 
duplicate  shall  be  evidence  of  the  notice  having  been  given  to  the  person  at  the  place 
mentioned  in  such  duplicate,  on  the  day  on  which  such  notice  would  in  the  ordinary 
course  of  post  have  been  delivered  at  such  place."     The  statute,  if  the  statutorj'  mode 
of  service  is  resorted  to,  must  be  strictly  complied  with.    The  post-master  has  authority 
to  do  no  more  than  compare  the  two  documents  word  by  word,  [117]  and  to  select 
one  to  forward  and  return  the  other.     If  the  dpcument  forwarded  to  the  party  to 
whom  it  is  addressed  has  the  word  "  copy  "  on  it,  the  party  may  well  disregard  it, 
inasmuch  as  the  statute  says  that  he  shall  be  served  with  an  original.    And,  if  extrinsic 
evidence  is  to  be  admitted  to  shew  that  the  word  "copy"  was  not  upon  the  other 
paper,  then  it  will  appear  that  they  were  not  duplicates.     In  l^omx,  App.,  Cuming, 
Resp.,  7  M.  &  G.  88,  8  Scott,  N.  R.  910,  1  Lutw.  Reg.  Cas.  200,  it  was  held  that  the 
notice  of  objection,  and  also  the  duplicate  notice,  where  notice  of  objection  is  sent 
by  post,  must  both  be  personally  signed  by  the  objector.     There,  the  notice  had  been 
signed  by  the  objector,  and  the  copy  by  another  person  at  his  request.     "  The  very 
meaning  of  the  term  duplicate,"  said  Tindal,  C.  J.,  "  is  that  one  document  resembles 
the  other  in  all  essentials.     The  instance  put  by  my  Brother  Maule  in  the  course  of 
the  argument,  of  bills  drawn  in  duplicate,  is  an  apt  illustration.     In  this  case,  one 
of  the  documents  was  a  notice  ;  but  the  other  was  no  notice  at  all."     Maule,  J.,  says : 
"  The  term  '  duplicate '  means  a  document  which  is  essentially  the  same  as  some  other 
instrument     It  is  a  verv  different  thing  from  an  examined  copy  ;  although  an  examined 
copy  may,  in  effect,  be  a  duplicate  under  certain  circumstances.     But,  in  the  present 
case,  the  copy  is  essentially  different  from  the  original."     And  Cresswell,  J.,  says : 
"As  to  the  duplicate,  the  objector  is  relieved  from  the  proof  of  the  ordinary  service 
of  the  notice  by  adopting  the  cour.se  prescribed  by  the  100th  section :  but  he  must 
shew  that  the  document  sent  by  the  post  is  identical  with  the  one  produced  before 
the  barrister."     The  objection,  no  doubt,  is  a  very  fine  one  :  but  the  same  may  also 
be  said  of  cases  arising  upon  the  Statute  of  Frauds,  which  frequently  excludes  evidence 
of  facts  which  are  well  known  to  exist.     The  objection  was  [118]  quite  as  fine  in  Birch, 
App.,  Edwards,  Resp.,  o  C.  B.  45,  2  Lutw.  Reg.  Cas    37.     It  was  there  held  that  a 
notice  of  objection  sent  by  post  was  not  proved  by  the  production  of  a  stamped  copy 
similar  in  all  respects  to  the  notice  left  with  the  post-master,  save  that  it  had  no 
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external  address, — such  copy  not  being  a  "stamped  duplicate,"  within  the  meaning  of 
the  act.  [Keating,  J.  The  two  were  not  alike  "in  their  address  and  in  their 
contents."]  Yes  they  were :  but  the  address  was  inside  the  one  and  outside  the 
other.  Wilde,  C.  J.,  there  says  :  "  One  important  point  to  be  ascertained  in  such 
a  case  is,  what  was  the  direction  given  to  the  post-master  with  respect  to  the  trans- 
mission of  the  notice.  The  matter  that  appeals  upon  the  face  of  the  paper  is  not 
intended  for  any  such  object.  When  I  find  the  legislature  providing  that  the  two 
papers  shall  be  alike  in  their  address  and  in  their  contents,  I  cannot  conceive  that, 
because  it  is  possible  so  to  fold  the  paper  as  to  make  the  direction  upon  the  face  of 
it  answer  the  purpose  of  an  external  address,  the  objection  is  obviated.  I  see  much 
inconvenience  that  might  result  from  a  departure  from  so  plain  and  simple  a  direc- 
tion ;  but  none  can  arise  from  a  strict  and  literal  adherence  to  the  words  of  the  act." 
Coltman,  J.,  says  :  "  When  the  statute  speaks  of  a  document  to  be  transmitted  by  the 
post  'dulj'  directed  '  to  the  pei'son  to  whom  it  is  to  be  sent,  it  can  only  contemplate  a 
direction  in  the  ordinary  way,  written  on  the  outside.  And  it  appears  that  the  copy 
retained  by  the  post-master  had  such  external  address.  The  absence  of  such  external 
address  on  the  copy  returned  by  the  post-master  to  the  person  producing  it  was  a 
variance,  and  not  an  immaterial  one."  And  Maule,  J.,  says:  "The  notice  left  with 
the  post-master  was  a  notice  having,  in  addition  to  the  address  on  the  face  of  it,  a 
direction  outside,  to  inform  the  post-master  where  and  to  whom  it  was  to  [119]  be 
transmitted.  This  external  address  is  a  most  essential  part  of  the  notice.  It  was 
material  to  shew  what  the  post-master  was  required  to  do.  The  paper  produced  as 
evidence  of  the  notice  omits  to  state  what  direction  was  given  at  the  post-office.  It 
therefore  seems  to  me  to  be  defective  in  an  essential  particular."  The  two  documents 
must  be  brought  in  such  a  state  that  either  will  pass  for  an  original :  otherwise  it 
makes  the  post-master  the  judge  of  whether  or  not  they  are  duplicates.  It  will  be 
nn.safe  to  depart  in  anj^  the  slightest  degree  from  the  plain  words  of  the  statute. 

Fawcitt,  for  the  respondent,  was  not  called  upon. 

Erle,  C.  J.  This  is  so  fine  an  objection  that  I  do  not  feel  justified  in  yielding  to 
it.  The  statute  (s.  17)  requires  notice  of  objection  to  be  served  upon  the  person 
objected  to ;  and  it  also  (in  s.  100)  contains  a  provision  for  the  transmission  of  the 
notice  by  post,  where  the  objector  chooses  to  avail  himself  of  that  mode  of  service. 
He  is  to  deliver  the  notice,  open  and  in  duplicate,  to  the  post-master ;  and  the  post- 
master is  to  compare  the  notice  and  the  duplicate,  and,  on  being  satisfied  that  they 
are  alike  in  their  address  and  in  their  contents,  shall  forward  one  of  them  to  its 
address  by  the  post,  and  shall  return  the  other  to  the  party  bringing  the  same,  duly 
stamped  with  the  stamp  of  the  said  post-office ;  and  the  production  by  the  party  who 
posted  such  notice  of  such  stamped  duplicate  shall  be  evidence  of  the  notice  having 
been  given  to  the  person  at  the  place  mentioned  in  such  duplicate,  on  the  day  on 
which  such  notice  would  in  the  ordinary  course  of  post  have  been  delivered  at  such 
place.  One  duplicate  original  is  to  be  sent  to  the  person  objected  to,  and  the  other 
duplicate  original  is  to  be  returned  [120]  to  and  kept  by  the  objector.  If  one  were 
headed  "  Duplicate,"  and  the  other  not,  and  the  two  were  in  all  other  respects  alike 
in  their  address  and  in  their  contents,  I  am  of  opinion  that  that  would  be  a  sufficient 
compliance  with  the  statute.  In  common  parlance,  the  one  would  be  called  a  copy  of 
the  other.  All  notices  are  in  law  originals  :  but  it  is  by  no  means  uncommon  for  the 
person  who  has  served  a  notice,  in  the  affidavit  of  service  to  state  that  he  served 
"  a  copy."  I  therefore  think  that  the  placing  the  word  "  copy  "  at  the  top  of  the 
duplicate  notice  in  this  ease  does  not  in  the  smallest  degree  aflfect  the  validity  of  the 
document. 

Byles,  J.,  was  engaged  at  the  Central  Criminal  Court. 

Keating,  J.  I  also  am  of  opinion  that  the  validity  of  this  notice  is  not  at  all 
aflected  by  the  word  "copy"  being  written  on  the  document  produced  before  the 
revising-bari'ister.  In  the  case  relied  on  by  Mr.  Hannen,  of  Birch,  Ayp.,  Edwards, 
Besp.,  5  C.  B.  4.5,  2  Lutw.  Reg.  Cas.  .37,  the  variance  between  the  two  documents  was 
a  very  material  one.  The  external  address  was  an  essential  part  of  the  notice :  one 
had  it,  the  other  had  not :  and  the  court  hold  that  the  direction  to  the  post-master 
with  respect  to  the  transmission  of  the  notice  was  contained  in  the  external  address. 
The  word  superadded  here  is  one  which  is  altogether  immaterial.  That  case,  therefore, 
cannot  govern  this.     The  decision  must  be  affirmed. 

Deci.sion  affiimed,  with  costs. 


18  C.  B  (N.  S.) m.  TEPPER   V.  NICHOLS  387 

[121]     County  of  Surrey — Eastern  Division. 

Jabez  Tepper,  Appellant :  David  Nichols,  Keqmidint.    Nov.  ■24th,  1864. 

[S.  C.  H.  &  P.  202;  34  L.  J.  C.  P.  61  ;  11  L.  T.  509;  11  Jur.  N.  S.  18;  13  W.  R. 
270.  See  Smith  v.  James,  1865,  L.  E.  1  C.  P.  138.  Followed,  Wadmore  v.  Dear, 
1871,  L.  R.  7  C.  P.  212.] 

By  a  local  act,  12  G.  1,  c.  36  (1724),  and  a  subsequent  act  of  1  G.  2,  c.  18  (1728), 
commissioners  or  trustees  were  incorporated  and  impowered  to  treat  with  the  pro- 
prietors of  an  antient  ferry  between  Fulham  and  Putney  for  the  purchase  of  their 
rights,  and  to  procure  persons  to  subscribe  capital  for  the  building  of  a  bridge 
between  those  two  places,  and  to  convey  to  those  persons  in  perpetuity  the  surplus 
tolls  or  inc'rme  of  thf  bridge  and  ferry  after  prmnding  far  the  exiien^es  of  repairs,  &c.  The 
commissioners  having  agreed  with  thirty  individuals  who  each  subscribed  10001. 
for  the  building  of  the  bridge,  and  having  compensated  the  proprietors  of  the  ferry, 
in  1729,  by  a  deed,  reciting  several  of  the  provisions  of  the  two  acts  above  mentioned, 
and  that  the  thirty  individuals  had  paid  the  sums  subscribed  by  them,  and  built  the 
bridge,  assigned  to  trustees,  in  trust  for  those  persons,  their  heirs  and  assigns  for 
ever,  the  said  bridge  and  all  the  matei'ials  whereof  the  same  was  erected  and  built, 
and  all  tolls,  revenues,  profits,  and  incomes  of  the  said  bridge,  uith  all  such  ground 
and  soil  adjacent  and  belonging  to  the  ferries  as  had  been,  was,  or  should  be  vested  in  the  said 
commissioners,  &c.  : — Held,  that  the  commissioners  had  no  authoritj'  under  their 
acts  of  parliament  to  convey  to  or  in  trust  for  the  subscribers  or  shareholders  in 
the  bridge  any  lands  vested  in  them  bj'  those  acts  ;  that  the  latter,  having  notice 
of  the  powers  which  the  commissioners  had,  took  under  the  deed  of  1729  nothing 
moi-e  than  the  commissioners  could  lawfully  convey  ;  and  that  consequently  they  had 
not  such  an  interest  in  the  land  on  either  side  of  the  bridge  as  to  entitle  them  to  be 
registered  for  the  county. 

1.  At  a  court  holden  at  Wandsworth,  in  the  county  of  Surrey,  to  revise  the  list 
of  voters  for  the  eastern  divi-sion  of  the  county  of  Surrey,  David  Nichols,  a  person  on 
the  register  of  voters  for  the  .said  eastern  division,  duly  objected  to  the  names  of  Jabez 
Tepper  and  twenty-four  other  persons  being  retained  on  the  Putney  list  of  voters  for 
the  said  eastern  division. 

2.  The  claims  of  the  persons  so  objected  to  appeared  upon  the  register  and  upon 
the  new  claim  list  in  respect  of  freehold  shares  or  parts  of  shares  in  Fulham  (or 
Putney)  Biidge: — 

3.  In  support  of  the  right  of  the  several  parties  to  have  their  names  retained  and 
placed  on  the  said  lists,  the  following  documents  and  facts  were  duly  established  in 
evidence  before  the  revising-barrister  : — 

4.  In  or  about  the  year  1724,  the  act  12  G.  1,  e.  36,  was  passed,  intituled  "An 
Act  for  building  a  bridge  across  the  river  Thames,  fiom  the  town  of  Fulham,  in  the 
countj'  of  Middlesex,  to  the  town  of  Putney,  in  the  county  of  Surrey. 

5.  By  s.  1  of  that  act  certain  persons  were  constituted  and  appointed  commissioners 
and  trustees  for  [122]  designing,  directing,  ordering,  and  building  such  bridge,  and 
for  maintaining,  preserving,  and  supporting  the  same  when  built:  and  they  were 
impowered,  at  any  time  after  the  24th  of  June,  1726,  to  design,  assign,  and  lay  out 
how  and  in  what  manner  the  said  bridge  should  be  made  and  built  from  the  town 
of  Fulham  to  the  town  of  Putney  aforesaid,  and  the  v:ai/s  and  passages  to  and  from  the 
same,  and  to  preserve  and  keep  in  repair  such  ways  and  passages  from  time  to  time, 
and  to  make  contracts,  and  do  all  matters  and  things  for  carrying  on  and  effecting  the 
purposes  aforesaid,  and  to  cause  the  same  to  be  done  and  perfected  accordingly. 

6.  And  to  the  intent  that  the  navigation  of  the  said  river  Thames  might  receive 
no  prejudice,  by  s.  2,  it  was  enacted  "  that,  when  the  said  bridge  was  built  across  the 
said  river,  there  should  remain  free  and  open  passage  for  the  water  to  pass  and  re-pass 
through  the  arches  or  passages  under  the  said  bridge  of  700  feet  at  the  least  within 
the  then  present  banks  of  the  said  river."  By  s.  5,  bodies  corporate  and  others  who 
were  seized  of  ground  in  Putney  or  Fulham  which  might  be  required  for  the  purpose 
of  making  convenient  approaches  to  the  said  bridge,  were  enabled  to  convey  to  the 
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said  rommissiniiprs  anfl  trustees,  or  to  any  nine  or  more  of  them,  or  their  successors, 
oV  as  thcv  shoul.l  appoint,  any  such  grouiKl  for  the  purposes  of  that  act. 

7  Bv  s  7  it  was  enacted  "  that  it  shall  be  lawful  to  and  for  His  Majesty,  his 
heirs'  and  successors,  by  letters-patent  under  the  great  seal  of  Great  Britain,  to 
incorporate  all  and  every  the  commissioners  and  trustees  appointed  by  this  act,  or 
who  shall  be  appointed  plu'suant  thereto  to  be  commissioners  and  trustees  for  putting 
this  act  in  execution,  oi'  such  of  them  as  shall  be  then  living,  and  such  others  as  His 
Maiesty  his  [123]  heirs  or  successors,  shall  think  fit,  to  be  one  body  politic  and 
corporate  in  deed  and  in  name,  &c. ;  and  that  they  and  their  successors  shall  be  able 
and  capable  in  law  to  have,  purchase,  receive,  and  enjoy,  possess,  and  retain  to  them 
and  their  successors,  messuages,  lands,  rents,  tenements,  and  hereditaments,  of  what 
kind,  nature,  or  quality  soever,  and  also  to  sell,  grant,  demise,  alien,  or  dispose  of  the 
same  or  any  part  thei'eof  at  their  free  wills  and  pleasures,  to  sue  and  implead,  be  sued 
and  impleaded,  &c.,  and  to  choose  their  successors  and  officers  from  time  to  time,  and 
to  do  and  execute  all  and  singular  other  matters  and  things  that  to  them  shall  or  may 
appertain  to  do,  with  such  powers  and  clauses  as  shall  be  necessary  or  requisite  for 
erecting,  building,  preserving,  and  supporting  the  said  bridge,  and  the  ways  and 
passages  thereto  from  time  to  time."  The  said  commissioners  and  trustees  were  never 
incorporated  in  pursuance  of  this  act. 

8.  By  s.  8  it  was  enacted  that  it  should  not  be  lawful  to  or  for  the  corporation  or 
company  which  should  or  might  be  erected  or  established  by  virtue  of  or  pursuant 
to  that  "act,  as  such  corporation  or  company,  to  borrow  or  take  up  or  give  security  for 
any  sum  or  sums  of  money  payable  in  less  than  six  months,  or  to  discount  any  bills 
of  exchange  or  other  bills  or  notes  whatsoever,  or  to  keep  any  books  or-  cash  of  or 
for  any  person  or  persons,  bodies  politic  or  corporate,  whatsoever,  other  than  and 
except  only  the  proper  books,  moneys,  and  cash  of  the  said  company  or  corporation. 

9.  By  s.  10  it  was  enacted  that  a  certain  pontage  or  toll  should  be  paid  before  any 
passage  over  the  said  bridge  should  be  permitted,  and  that  the  said  pontage  or  toll 
should  be  vested  in  the  said  commissioners,  to  be  by  them  applied,  in  accordance 
with  the  proA'isions  of  the  said  act,  towards  the  expenses  of  making  and  [124]  main- 
taining the  said  liridge,  ways,  and  passages,  and  purchasing  the  necessary  ground  for 
the  same. 

10.  By  s.  13,  the  commissioners  or  any  eleven  or  more  of  them  were  impowered 
when  incorporated  by  indenture  or  writing  under  their  common  seal  to  convey  and 
assure  the  toll  by  that  act  granted,  or  any  part  thereof,  as  a  security  for  any  sum  or 
sums  of  money  by  them  to  be  borrowed  for  the  purposes  of  the  act,  and  to  grant  any 
annuities  for  one,  two,  or  three  lives  or  for  twenty-one  years  or  a  less  term  ;  such 
annuities  to  be  chargeable  upon  and  payable  out  of  the  tolls,  estates,  and  revenues 
belonging  to  such  corporation.  By  s.  14,  it  was  enacted  that  such  annuities  should  be 
personal  estate.  By  s.  16,  it  was  enacted  that  it  should  be  lawful  for  the  said  com- 
missioners and  their  successors,  and  for  such  intended  company  or  corporation,  and 
their  agents,  or  officers,  from  time  to  time  to  remove  any  shelfs  in  the  .said  river 
Thames,  and  to  make  the  same  river  deeper. 

12.  By  s.  17,  it  was  enacted  that  all  stones,  bricks,  planks,  piles,  and  other 
materials  ^yhich  should  be  made  use  of  for  or  towards  building  or  making  the  said 
bridge,  or  in  or  about  the  same,  or  for  maintaining,  repairing,  or  suppoiting  the  same, 
or  for  making  the  said  river  deeper  us  aforesaid,  should  always  be  deemed  to  belong 
and  appertain  to  the  commissioners  and  corporation  aforesaid.  And  by  the  18th 
section  it  was  provided  that,  if  the  said  bridge  should  at  any  time  become  damaged, 
It  should  be  lawful  for  the  said  commissioners  or  corporation  to  set  up  ferries  across 
the  said  river  near  to  the  said  bridge,  and  to  take  certain  rates  and  duties  for  passage 
by  such  ferries  over  the  same. 

13.  By  s.  19,  it  was  enacted  as  follows :— "It  shall  not  be  lawful  to  erect  or  build 
the  said  bridge  or  any  part  thereof  before  or  until  full  and  ample  satisfaction  [125] 
be  made  for  all  such  prejudice,  loss,  or  damage  as  shall  or  may  be  sustained  or 
suffered  by  any  of  the  owners,  proprietors,  lessees,  or  others  having  any  property 
or  interest  in  the  present  horse  or  foot  ferries  between  Putney  and  Futhanraforesaid."  , 

14.  By  s.  22,  it  is  enacted,  "that  nothing  in  this  act  contained  shall  extend  or  be 
construed  to  extend  to  prejudice  or  take  away  any  right,  property,  or  jurisdiction  of 
the  mayor,  or  of  the  mayor,  commonalty,  and  citizens  of  the  city  of  London,  to,  in,  '. 
and  upon  the  river  of  Thames  aforesaid,  other  than  and  except  to  remove  any  shelf  or 
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shelfs,  or  to  deepen  or  widen  the  said  river  where  the  said  bridge  shall  be  built,  and 
to  do  every  other  matter  and  thing  as  shall  or  may  be  necessary  for  the  erecting  and 
maintaining  the  said  bridge.  ' 

15.  By  the  act  1  G.  2,  c.  18,  for  explaining  and  amending  the  act  above  referred 
to,  it  is  by  s.  1  enacted  as  follows, — "  The  commissioners  and  trustees  appointed  by 
the  said  recited  act,  and  those  appointed  by  this  act,  or  any  nine  or  more  of  them, 
and  the  commissioners  and  trustees  when  incorporated  in  pursuance  of  the  said  former 
act,  shall  have  and  they  have  hereby  full  power  and  authority  to  contract  and  agree 
with  any  person  or  persons  whatsoever,  as  well  commissioners  and  trustees  as  others, 
to  erect  and  build  a  bridge  across  the  said  ri\-er  of  Thames,  from  the  said  town  of 
Fulham  to  the  said  town  of  Putney,  and  to  repair,  maintain,  and  support  the  same 
when  built,  in  such  manner  as  by  the  said  commissioners  and  trustees  or  corporation 
aforesaid  shall  be  judged  proper  ;  and  the  said  commissioners  and  trustees  or  corpora- 
tion aforesaid,  or  any  nine  or  more  of  the  said  commissioners  and  trustees  before  such 
incorporation,  have  hereby  power  and  authority  to  grant  any  annuity  or  annuities  in 
fee  out  of  the  profits,  incomes,  revenues,  or  tolls  of  the  said  bridge,  in  such  manner  as 
[126]  they  may  by  the  said  formei'  act  grant  any  other  annuity  or  annuities  ;  all 
which  annuities  in  fee  to  be  granted  pursuant  to  this  act  shall  be  registered,  and 
shall  be  assignable  and  de\'isable  as  the  said  other  annuities  are  by  the  said  former 
act;  and  svch  annuities  in  fee  shall  be  deemed  jiemonal  edates,  and  shall  go  as  such." 

16.  And,  for  the  more  effectual  enabling  the  said  commis.sioners  and  trustees  and 
corporation  aforesaid  as  speedily  as  may  be  to  complete  and  perfect  the  said  work,  by 
s.  3  it  is  enacted  that  "  it  shall  and  may  be  lawful  to  and  for  the  said  commissioners 
and  trustees,  or  any  nine  or  more  of  them,  before  incorporated,  and  also  lawful  for 
such  corporation  when  created,  at  any  time  or  times  to  convey  and  assign  over  in 
perpetuity,  or  otherwise,  all  or  any  tolls,  revenues,  profits,  or  incomes  of  or  belonging 
to  the  said  bridge  or  ferries,  or  which  shall  in  anywise  arise,  accrue,  or  belong  to  the 
same,  unto  such  person  or  persons  as  will  undertake,  contract,  and  agree  to  erect  and 
build  the  said  bridge,  and  to  preserve  and  keep  up  the  same  in  good  and  sufficient 
repair,  and  shall  give  sufficient  security  so  to  do  to  the  .satisfaction  of  the  said  com- 
missioners and  trustees  and  corporation  aforesaid  :  anything  herein  or  in  the  said 
former  act  to  the  contrary,  notwithstanding." 

17.  By  s.  5  it  is  enacted  that  "it  shall  not  be  lawful  for  the  said  commissioners 
and  trustees  or  corporation  to  erect  or  build  the  said  bridge,  or  any  part  thereof, 
before  or  until  full  and  ample  satisfaction  be  made  for  all  such  prejudice,  loss,  or 
damage  as  shall  or  may  be  sustained  or  suffered  by  any  of  the  proprietors  of  the 
horse-ferries  between  the  said  towns  of  Putney  and  Fulham,  unless  the  proprietors  of 
the  said  ferries  by  writing  under  their  respective  hands  and  seals  shall  consent  and 
agree  with  the  said  commissioners  and  [127]  trustees,  or  any  nine  or  more  of  them,  or 
the  .said  corporation,  to  permit  the  said  commissioners  and  trustees  or  corporation  to 
build  the  same  before  such  satisfaction  shall  be  made  ;  and,  in  case  such  consent  of 
the  said  proprietors  shall  be  had  and  obtained  in  maimer  aforesaid,  that  then  the  said 
bridge,  when  built,  and  all  tolls,  revenues,  profits,  and  incomes  belonging  or  to  belong 
to  the  same  shall  be  and  are  hereby  made  chargeable  and  charged,  in  the  first  place, 
with  all  such  sums  of  money  as  are  by  the  said  former  act  to  be  paid  to  the  respective 
owners,  propiietors,  and  peisons  interested  in  the  present  ferries  between  Fulham  and 
Putney  aforesaid  ;  and  that,  upon  payment  thereof  respectively,  or  tender  and  refusal, 
all  ownerships,  properties,  and  interests  of,  in,  or  to  the  horse  and  foot  ferries  between 
Fulham  and  Putney  aforesaid  shall  be  and  are  hereby  extinguished  and  determined, 
and  the  said  ferries  and  passage  over  the  river  of  Thames  there,  awl  the  ground  and  soil 
adjacent  and  belonging  to  t/te  said  respective  ferries,  shall  be  and  are  by  the  authority 
of  this  act  ti-ansfeired  to  and  absolutely  vested  in  the  said  commissioners  and  trustees 
and  corporations  aforesaid  and  their  successors  and  assigns  for  ever."  All  such  moneys 
and  payments  for  the  .said  horse-ferries  have  long  since  been  duly  paid  and  made. 

18.  Copies  of  both  of  the  acts  above  referred  to  accompanied  the  case  and  were  to 
be  taken  to  be  and  form  part  of  the  same,  for  the  purpose  of  I'eference  or  otherwise. 

19.  The  ferries  referred  to  in  the  .said  acts  on  the  Putney  side  of  the  river  were 
held  and  were  parcel  of  the  manor  of  Wimbledon,  and  on  the  Fulham  side  were  held 
and  were  parcel  of  the  manor  of  Fulham  :  and,  previously  to  the  21st  of  March,  1728, 
Daniel  Pettiward  and  William  Skelton  had  been  respectively  admitted  to  and  each  of 
them  then  held  in  fee  by  copy  [128]  of  the  court  rolls  of  the  respective  manors,  one 
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undivided  moiety  of  the  ferries  on  both  the  Putney  and  Fulham  sides  of  the  river  ;  ;ind 
on  thatdiiy  the  commissioners  paid  to  them  the  sum  of  80001.  in  full  satisfaction  for 
all  damage  which  they  or  either  of  them  should  sustain  by  occasion  of  building  the 
.said  briiige,— the  rights  and  interests  of  all  other  parties  in  the  said  ferries  having 
been  previously  satisfied  by  the  commissioners. 

20.  On  the  19th  of  November,  1728,  a  contract  was  duly  entered  into  by  the 
commissioners  with  thirty  persons  who  had  subscribed  10001.  each  for  building  the 
bridge  and  making  the  purchases  and  payments  required  by  the  said  acts,  by  which 
those  thirty  persons  contracted  to  build  and  maintain  the  bridge  and  the  ways  and 
passages  thereto,  and  make  the  said  puichases  and  payments  :  and,  in  pursuance 
theieof,  the  .said  thirty  persons  did  build  the  said  bridge  and  make  the  said  payments 
and  purchases. 

21.  By  indenture  of  bargain  and  .sale  bearing  date  the  11th  of  November,  1729, 
duly  inroiled  in  Chancery,  made  between  the  saicT  commissioners  of  the  first  part,  the 
said  thirty  persons  therein  named,  and  described  as  being  all  the  contractors  and 
subscribers  for  building  the  said  bridge,  of  the  second  part,  and  certain  other  persons 
as  tiustees  of  the  third  part, — after  reciting  the  1st,  2nd,  5th,  7th,  10th,  11th,  12th, 
IGth,  17th,  18th,  and  19th  sections  of  the  act  first  above  mentioned  (12  G.  1,  c.  36), 
and  the  1st,  3rd,  and  5th  sections  of  the  act  secondly  above-mentioned  (1  Gr.  2, 
c.  xviii.) ;  and  further  reciting  the  said  contract  of  the  19th  of  November,  1728,  and 
that  the  said  thirty  persons  had  paid  all  moneys  they  had  agreed  to  pay,  and  built 
the  said  Ijridge,  — the  commissioners  granted,  bargained,  sold,  assigned,  and  set  over 
unto  the  .said  persons  parties  thereto  of  the  third  part,  theii-  heirs  and  [129]  assigns 
for  ever,  the  said  bridge,  and  all  the  materials  wherewith  the  same  was  erected  and 
built,  and  all  tolls,  revenues,  profits,  ;ind  incomes  of  or  belonging  to  the  said  bridge 
so  built  from  the  town  of  Fulham  to  the  town  of  Putney,  or  the  ferries  thereafter  to 
be  set  up  and  erected  as  occasion  might  be,  according  to  the  provision  in  that  behalf 
made  by  the  said  recited  acts,  or  either  of  them,  or  which  should  in  anywise  arise, 
accrue,  or  belong  to  the  same,  with  all  such  (jroniul  and  soil  adjacent  and  helovijiwi  lu 
(he  then  late  or  then  present  horse-fen  ies  and  passage  over  the  said  river  between  Fulham 
and  Putney  as  had  been,  was,  or  should  be  vested  in  the  said  commissioners,  and  all 
benefits,  advantages,  powers,  privileges,  and  authorities,  and  every  other  matter  and 
thing  whatsoever  vested  in  or  granted  to  the  said  commissioners  which  they  were 
impowered  or  capable  to  assign  and  convey  over  by  virtue  of  the  said  acts  or  either  of 
them  ;  To  hold  the  .same  unto  and  to  the  use  of  the  said  trustees,  parties  thereto  of 
the  third  part,  their  heirs  and  assigns  for  ever,  upon  trust  to  permit  and  sufler  the  said 
thhty  peisons  therein  named  of  the  second  part,  their  heirs  and  assigns,  to  receive 
and  take  the  said  tolls,  revenues,  profits,  and  income,  and  to  have  the  sole  manage- 
ment and  direction  thereof,  upon  condition  that  they  should  thereout  pay  certain 
sums  of  money  and  expenses  specified  in  the  said  deed  (which  condition  has  been 
pei-forraed),  and,  after  payment  of  such  sums  of  money,  should  every  year  there- 
after divide  all  the  then  rest  and  residue  of  the  moneys  to  be  raised  by  the  said  tolls, 
revenues  profits,  and  income  of  the  said  bridge,  ferries,  and  other  the  premises  (if  any), 
unto  and  amongst  the  said  thiity  subscribers  and  proprietors  for  the  time  being,  and 
tiicn-  lespective  heirs  and  assigns,  rateably  and  proportionably,  according  to  the  several 


■  1   -  r  •  ■"■  -" "■■,""^.1^1.0,0  joint-tenants.     And,  by 

the  same  deed  It  was  provided  that,  in  ease  the  tolls,  revenues,  profits,  and  incomes 
oJ  the  said  bridge  or  femes  should  at  any  time  or  times  thereafter  fall  short  and  not 

)e  sutlicient  to  answer  and  make  good  all  such  sums  of  money  as  should  be  requisite 
tor  putting  and  keeping  the  said  bridge,  together  with  the  ways  and  passages 
to  and  from  the  .same,  in  good  repair  within  a  reasonable  time  to  be  allowed  for 
making  such  repairs,  or  should  not  be  sufficient  for  the  payment  of  all  the  matters 
ana  tilings  thereinbefore  particularly  mentioned,  and  the  charges  of  the  trustees  in 

t  mh-n!:''/     fl       '^'  ^'■"'^''  ^'?""  '^"  ^"'^*  °f  »^^°"ey  ^^«  «ho"ld  so  fall  short  or  be 
h    f V  ^„I       i"  '^"^1  P"''P°«es  should  from  time  to  time  be  paid  and  borne  by  the  said 

■  1;  ,1^!  r  ■''  !  PiT^'"'  ^}''''^°  °^  *'i«  «<^°°"d  part,  their  heirs  and  assigns, 
\Tt  ll  y^^^^  to  the  several  sums  of  money  subscrilied 
by  them   respectively  towards  the  purposes  aforesaid,  ai  '  "    "        ^      -     -  - 


shares,  and  interests  therein. 


purposes  aforesaid,  and   to  their  several  rights 
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22.  On  the  16th  of  June,  1730,  by  grant  of  that  date,  the  Archbishop  of  Canterbury 
granted  to  the  proprietors  of  Putney  Bridge  two  hundred  superficial  feet  of  land,  part 
of  the  churchyard  of  Putney,  for  the  purpose  of  making  the  passage  to  and  from  the 
said  bridge  more  commodious  ;  and  the  same  was  used  for  that  purpose,  and  now 
forms  part  of  the  approach  to  the  said  bridge. 

2-3.  There  is  no  other  land  in  the  county  of  Surrey  vested  in,  belonging  to,  or 
claimed  by  the  said  proprietors,  except  what  is  comprised  in  the  before-stated  deed  of 
the  11th  of  November,  1829,  and  the  last-mentioned  grant:  and  no  evidence  was 
adduced  before  [131]  the  revising-barrister  as  to  the  annual  value  of  the  said  land. 

24.  On  the  26th  of  August,  1736,  by  deed  of  that  date,  the  persons  then  equitably 
entitled  to  the  tolls,  revenues,  profits,  and  income  of  the  bridge  under  the  indenture 
of  the  11th  of  November,  1729,  covenanted  with  each  other  that  certain  orders  and 
directions  given  for  the  arrangement  of  the  aflairs  of  the  bridge  should  stand  good 
until  altered  at  some  quarterly  general  meeting  of  persons  from  time  to  time  becoming 
so  equitably  entitled,  by  a  majority  of  such  persons  present  at  such  meeting. 

25.  The  interest  of  the  present  shareholders  in  the  bridge  is  identical  with  the 
interest  vested  in  the  said  thirty  persons  or  proprietors  under  the  said  deed  of  the 
11th  of  November,  1729,  and  under  the  grant  of  the  16th  of  June,  1730,  and  has 
always  been  conveyed  and  transmitted  as  and  dealt  with  as  freehold  estate  :  and  the 
shareholders  of  the  said  bridge  are  about  eighty  in  number. 

26.  The  proprietors  meet  once  a  year,  and  select  a  committee  of  six  out  of  their 
own  body  to  manage  their  affairs. 

27.  The  said  persons  objected  to  are  respectively  the  holders  of  a  share  or  part  of 
a  share  of  such  interest  as  aforesaid  :  and  the  sufficiency  of  the  annual  money  value  of 
such  share  or  part  of  a  share  is  not  now  in  dispute. 

28.  The  bridge  is  built  partly  upon  piles  driven  into  the  bed  of  the  river,  and  at 
either  end  upon  brick  foundations  which  stand  respectively  upon  that  part  of  the 
banks  between  high  and  low-water  mark  whence  formei'ly  the  ferries  used  to  ply  from 
side  to  side,  and  in  part  upon  land  which  formerly  was  ground  and  soil  adjacent  and 
belonging  to  the  said  ferries. 

29.  There  are  toll-houses  at  each  end  of  the  bridge,  [132]  at  which  tolls  aie 
collected  ;  and  each  of  them  is  a  structure  of  brick,  and  stands  upon  the  brick  founda- 
tions of  the  bi'idge  referred  to  in  the  preceding  paragraph. 

30.  For  the  said  persons  objected  to,  it  was  contended  that  they  had  respectively 
under  or  by  virtue  of  the  said  acts  of  parliament  and  deeds  of  the  10th  of  November, 
1729,  and  16th  of  June,  1730,  hereinbefore  stated,  such  equitable  freehold  estates  in 
the  said  bridge,  tolls,  and  other  property  comprised  in  the  said  acts  and  deeds,  as 
entitled  them  respectively  to  be  on  the  list  of  voters  for  the  said  eastern  division  of 
the  said  county  :  and,  for  the  said  David  Nichols,  the  objector,  it  was  contended  that 
they  had  not  respectively  such  equitable  freehold  estates  as  would  entitle  them  to  vote 
for  the  said  division  of  the  said  county  ;  and  also  that  the  shareholders  were  a  company, 
and  that  the  indi\idual  shareholders,  being  only  entitled  to  a  share  of  the  receipts  and 
profits,  were  not  entitled  to  be  on  the  said  list  of  voters. 

The  revising-barrister  decided,  in  favour  of  the  said  David  Nichols,  that  the  said 
several  persons  objected  to  had  not  respectively  such  equitable  freehold  estates  as 
entitled  them  respectively  to  be  on  the  said  list  of  voters,  and  he  accordingly  expunged 
their  names  from  the  said  list. 

If  his  decision  was  wrong,  the  names  of  the  said  persons  objected  to  were  to  be 
restored  and  inserted  on  the  register  for  the  parish  of  Putney. 

Kaislake,  Q.  C.  (with  whom  was  Beresford),  for  the  appellant.  Under  the  acts  of 
parliament  referred  to  in  the  case,— 12  G.  1,  c.  36,  and  1  G.  2,  e.  18,— the  commis- 
sioners for  building  Putnej'  Bridge  had  an  intei'cst  in  the  soil  which  belonged  to  the 
antient  ferries,  upon  which  the  abutments  of  the  bridge  were  built ;  and  [133]  they 
having,  by  the  deed  mentioned  in  the  21st  paragraph  of  the  case,  assigned  all  their 
interest  therein  to  trustees  for  the  shareholders,  the  latter  are  entitled  to  vote.  That 
the  soil  vested  in  the  commissioners,  is  clear  from  the  5th  section  of  the  second  act, 
which  enacts  that  "all  ownerships,  properties,  and  interests  of,  in  or,  to  the  said  ferries 
between  Fulham  and  Putney  shall  be  extinguished  and  determined,  and  the  said  ferries 
and  passage  over  the  river  of  Thames  thei-e,  and  the  ground  and  soil  adjacent  and  belong- 
ing to  the  Mid  respective  ferries,  shall  be  and  are  by  authority  of  this  act  transferi-ed  to 
and  absolutely  vested  in  the  said  commissioners  and  trustees  and  corporation  afore- 
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said  and  their  successors  and  assigns  for  ever."  Under  the  trusts  of  that  deed  the 
cestui  que  trusts  took  an  equitable  interest  in  the  land,  and  not  merely  a  right  to  a 
share  of  the  profits  arising  from  the  tolls.  The  trustees  have  a  mere  naked  trust, 
with  no  active  duties  to  perform  :  and  the  case  states  (par.  25)  that  the  interest  of 
the  shareholders  has  always  been  conveyed  and  transmitted  as  and  dealt  with  as 
freehold  estate.  In  Foster's  case,  2  Peck.  10-5,  these  shares  were  held  to  confer  a  vote 
for  Middlesex.  In  lla.rler,  App.,  NeiLnnwn  {or  Brown),  Besj}.,  S  Scott,  N.  E.  1019, 
7  M.  .fe  G.  19.S,  1  Lutw.  Reg.  Cas.  287,  A.,  B.,  C,  and  D.  joined  in  partnership  to  work 
a  fullinr'-mill.  Money  was  subscribed  by  all  the  partners  ;  with  part  of  which  freehold 
land  wiis  bought,  which  was  conveyed  to  A.  and  B.  in  fee  ;  with  other  part  a  mill  was 
built  on  the  hind,  and  machinery  for  the  mill  was  purchased.  By  a  partnei'.ship  deed 
executed  by  A.,  B.,  C,  and  D.,  the  trusts  of  the  land,  mill,  &c.,  were  declared  to  be 
(amongst  other  things)  that  A.  and  B.  should  stand  seised  and  possessed  of  all  the 
estates,  property,  goods,  itc,  upon  trust  for  the  benefit  of  themselves  and  their 
partners  as  part  of  their  partnership  joint  stock  in  [134]  trade  :  there  was  a  provision 
in  the  deed  that  A.  and  B.  might  borrow  money  upon  mortgage  of  the  stock,  property, 
estates,  &o.,  belonging  to  the  co-partnership ;  and  it  was  declared  that  the  land,  mill, 
&c.,  should  be  deemed  and  considered  as  or  in  nature  of  personal  estate  and  not  real 
estate,  and  be  held  in  trust  for  the  partners  as  part  of  theii-  partnership  stock  in  trade. 
And  it  was  held  that  each  partner  had  an  interest  in  the  realty  corresponding  with 
the  amount  of  shares  held  by  him  in  the  partnership,  and  was  entitled  to  be  on  the 
list  of  voters  for  the  county.  That  case  very  much  governs  this.  Benvett,  App., 
Blain,  liesp.,  1.5  C.  B.  (N.  S.)  .518,  1  Hopw.  &  Ph.  35,  will  probably  be  relied  on  for 
the  respondent.  But  there  the  land  was  vested  in  trustees,  who  had  active  trusts  to 
perform,  and  the  shareholders  in  the  company  had  only  a  right  to  a  share  of  profits. 

Riiymond,  for  the  respondent.  The  real  question  is,  whethei'  the  persons  who 
claim  to  be  legistered  in  respect  of  their  shares  in  the  tolls  of  this  bridge  have  any 
freehold  interest  in  any  lands  or  tenements.  The  case  does  not  find  that  the  owners 
of  the  antieiit  ferries  had  any  land  :  nor  was  it  necessary  that  they  should  have.  The 
intention  of  the  legisiatuie  in  passing  these  acts  was,  to  enable  the  commissioners  to 
purchase  the  interest  in  the  old  ferry,  and  to  build  a  bridge  :  it  never  intended  to 
convey  to  them  larger  powers  than  were  necessary  for  that  purpose.  No  portion  of 
the  bed  or  soil  of  the  river  was  vested  in  them ;  otherwise  there  would  have  Ijeen  no 
necessity  for  the  17th  section  of  the  12  6.  1,  c.  36,  which  enacts  "that  all  stones, 
bricks,  planks,  piles,  and  other  materials  which  shall  be  made  use  of  for  or  towards 
building  or  making  the  said  bridge  or  in  or  about  the  same,  or  for  maintaining, 
repairing,  or  supporting  the  same,  or  for  [135]  making  the  said  river  deeper  as  afore- 
said, shall  always  be  deemed  to  belong  and  appertain  to  the  commissioners  and 
corporation  aforesaid."  The  cases  are  inimerous  to  shew  that  the  courts  will  not 
construe  acts  of  parliament  as  conveying  more  than  is  necessary  for  the  cai'rying  out 
of  work.s  of  this  sort.  This  was  clearly  laid  down  in  Badger  v.  The  South  yorkshire 
Baikw/  and  Rivur  Dun  Company,  1  Ellis  &  Ellis,  347.  Where  a  mere  easement  will 
suffice,  nothing  more  passes:  Lancaster  v.  Eve,  5  C.  B.  (N.  S.)  717. 

Then,  supposing  that  there  was  some  interest  in  land  in  the  commissioners,  it  was 
not  and  could  not  be  conveyed  simpliciter  to  the  claimants,  the  shareholders  in  this 
biidge.  The  3rd  section  of  the  1  G.  2,  c.  18,  enacts  that  "it  shall  and  may  be  lawful 
to  and  for  the  said  commissioners  and  trustees,  or  any  nine  or  more  of  them,  before 
incorporated,  and  also  lawful  for-  such  corporation  when  created,  at  any  time  or  times 
to  convey  and  assign  over  in  perpetuity  or  otherwise  all  or  am/  tolls,  revenues,  profits,  or 
incomes  of  or  belongnig  to  the  said  bridge  or  ferries,  or  which  shall  in  anywise  arise, 
accrue,  or  belong  to  the  same,  unto  such  person  or  persons  as  will  undertake,  contract, 
and  agree  to  erect  and  build  the  said  bridge,  and  to  preserve  and  keep  up  the  same  in 
good  and  suftcient  repair,  and  shall  give  sufficient  security  so  to  do,  to  the  satisfaction 
ot  the  .said  commissioners  and  trustees  and  corporation  aforesaid."  As  we  have  here 
the  origin  of  the  title,  we  cannot  assume  anything  from  user.  The  way  in  which  the 
power  so  conferred  upon  the  commissioners  is  carried  out  appeal's  from  the  deed  set 
out  m  t  le  1.1  St  paragraph  of  the  case,  by  which  they  convey  to  the  trustees,  their 
heirs  and  assigns  for  ever,  "the  said  bridge,  and  all  the  materials  wherewith  the  same 
was  erecedaiKl  built,  and  all  tolls,  revenues,  profits,  and  incomes  of  or  belonging  to 
the  said  bridge  [136]  .so  built  from  the  town  of  Fulham  to  the  town  of  Putney,  or^he 
terries  thereafter  to  be  set  up  and  erected  as  occasion   might  be,  according  to  the 
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piovisiou  in  that  behalf  made  by  the  said  recited  acts  or  either  of  them,  or  which 
should  in  anywise  arise,  accrue,  or  belong  to  the  same,  with  all  such  ground  and  soil 
adjacent  and  belonging  to  the  then  late  or  then  present  horse-ferries  and  passage  over 
the  said  river  between  Fulham  and  Putney,  as  had  been,  was,  or  should  be  vested  in 
the  said  commissioners,  and  all  benefits,  advantages,  powers,  privileges  and  authorities, 
and  every  other  matter  and  thing  whatsoever  vested  in  or  gianted  to  the  said  com- 
missioners, which  they  were  impowered  or  capable  to  assign  and  convey  over  by  virtue 
of  the  said  acts  or  either  of  them," — to  be  held  by  them  upon  certain  trusts.  [Erie,  C.  J. 
The  trustees  have  nothing  to  do.  The  shareholders  are  to  keep  up  the  bridge.  If 
the  land  were  vested  in  the  parties  of  the  third  part  as  bare  trustees,  the  shareholders 
would  take  equitable  freeholds.] 

Then,  these  persons  form  a  company,  and  that  brings  the  case  within  the  principle 
of  Bennelt,  App.,  Blain,  Rebp.,  1-5  C.  B.  (N.  S.)  518.  Erie,  C,  J.,  there  says,  p.  .531,— 
■•  I'he  deed  shews  how  the  land  was  to  be  held, — the  legal  esUite  to  be  vested  in 
trustees  for  ever.  The  committee  of  management  was  by  means  of  rents  and  sub- 
scriptions to  make  profits  out  of  the  undertaking,  and,  after  payment  of  expenses  and 
out-goings,  to  divide  the  surplus  amongst  the  shareholders.  The  eflect  of  that  deed 
in  my  opinion  is,  to  give  to  each  shareholder  a  right  to  his  share  of  the  profits,  but 
not  to  confer  upon  him  any  right  in  the  land  which  is  vested  in  the  trustees.  It  is 
clear  that  that  was  the  intention  of  the  deed  The  declaration  that  the  shares  are  to 
be  deemed  personal  estate  only,  the  mode  of  transfer,  which  is  inconsistent  with  the 
rules  of  law  as  [137]  to  the  transfer  of  real  estate,  and  the  whole  tenor  of  the  deed 
seems  to  constitute  a  sort  of  interest  which  is  well  known  and  has  frequently  been  the 
subject  of  consideration  in  dealing  with  joint>-stock  companies."  [Keating,  J.  All 
the  right  the  shareholder  there  had  was  to  a  place  in  the  exchange,  which  might  be 
varied  by  the  committee.  The  only  absolute  interest  he  had  was  in  a  share  of  the 
profits.  Besides,  the  trustees  had  active  trusts  to  perfoim.]  The  nature  of  rights 
of  this  description  was  very  much  discussed  in  hligh  v.  Brent,  2  Y.  &  C.  Eq.  Exch. 
268.  In  delivering  the  judgment  of  the  court  there,  Alderson,  B.,  says,  p.  295, — -"It 
is  of  the  greatest  importance  to  look  carefully  at  the  nature  of  the  property  originally 
entrusted,  and  that  of  the  body  to  whose  management  it  is  entrusted,  the  powers  that 
body  has  over  it,  and  the  purposes  for  which  these  powers  are  given.  The  property 
is  money,  the  subscriptions  of  individual  corporators.  In  order  to  make  that  profits 
able,  it  is  entrusted  to  a  corporation  who  have  an  unlimited  power  of  converting  part 
of  it  into  land,  part  into  goods,  and  of  changing  and  disposing  of  each  from  time  to 
time  :  and  the  purpose  of  all  this  is,  the  obtaining  a  clear  surplus  profit  from  the  use 
and  disposal  of  this  capital  for  the  individual  contributors.  It  is  this  surplus  profit 
alone  which  is  divisible  among  the  individual  corporators.  The  land  or  the  chattels 
are  only  the  instruments  (and  those  varying  and  temporary  instruments,)  whereby 
the  joint-stock  of  money  is  made  to  produce  profit.  Suppose  the  sub.scription  had  not 
been  by  the  individual  corporators,  but  that  strangers,  having  collected  the  money, 
had  put  it  into  the  management  of  a  corporate  body  ha^^ng  particular  piivileges,  and 
had,  after  giving  them  power  to  vest  the  money  at  their  pleasure,  stipulated  to  receive 
these  profits,  could  it  be  contended  that  the  nature  of  the  property  of  the  subscribers 
de-[138]-pended  on  the  mode  of  management  by  the  independent  body  ?  And  yet 
that  is,  in  truth,  this  case  ;  for,  the  individual  members  of  a  corporation  are  quite  as 
distinct  from  the  metaphysical  body  called  '  the  corporation '  as  any  others  of  His 
Majesty's  subjects  are."  So  here  the  only  right  which  each  subscriber  or  shareholder 
has,  is  a  light  to  receive  a  share  of  the  profits  arising  from  the  tolls  :  there  is  nothing 
in  which  each  can  claim  a  share  as  tenants  in  common.  [Erie,  C.  J.  If  they  are 
owners  in  fee-simple  of  the  bridge,  their  obligation  to  the  public  to  repair  it  makes 
no  difference  (a).]  It  is  submitted  that  they  have  no  such  interest  in  any  lands  or 
tenements  as  to  confer  upon  them  a  right  of  voting. 

Karslake,  Q.  C,  in  reply.  Bennett,  App.,  Blain,  Ue.^p.,  15  C.  B.  (N.  S.)  518, 
1  Hopw.  &  Ph.  35,  has  no  application  to  a  case  of  this  sort.  Baxter,  App.,  Newman 
(or  Brown),  Re-ip.,  8  Scott,  N.  E.  1019,  7  M.  &  G.  198,  1  Lutw.  Reg.  Cas.  287,  is  more 
to  the  purpose,  and  shews  that  the  cestui  que  trusts,  the  shareholders,  took  an  equit- 
able freehold  interest  in  the  land  conveyed  to  the  trustees.     Bligh  v.  Brent,  2  Y.  &  C. 

(a)  His  Lordship  referred  to  The  King  v.  The  Mayor,  dc,  of  Stratford^pon-Avon, 
U  East,  348. 
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iM.  l'\cli  26^  shews  that  the  circumstance  of  the  shares  being  dec  hired  to  be  personal 
~rty  will  not  alter  their  legal  character,  or  aflect  the  rights  of  the  shareholders. 
The  annuities  and  other  securities  to  be  granted  are  m  both  acts  (s.  14  of  12  G.  1, 
(■  -je  and  s  1  of  1  G  ■'  c  18)  declared  to  be  personal  property.  But  for  those  pro- 
visions, both  acts  assume  that  they  would  l)e  real  est^ite.  The  provision  in  s.  5  of  the 
Hrst  act  for  the  purchase  of  houses  and  land  for  maknig  the  necessary  approaches  to 
the  bridge  and  the  provision  in  s.  7  enabling  the  commissioners  to  acquire,  hold,  and 
con-ri39]-vey  lands,  clearlv  shew  that  they  took  something  more  than  a  mere  ease- 
ment fErle  C  J.  Generally  speaking,  a  ferryman  has  no  freehold,  but  only  an 
ciisement  in  the  approaches  to  his  franchise.]  The  provisions  last  referred  to  would 
have  been  wholly  unnecessary  if  these  commissioners  took  an  easement  only.  There 
has  besides,  been  complete  and  uninterrupted  possession  here  ever  since  the  date  of 
the' conveyance  in  1729.  That  of  itself  is  abundant  evidence  of  title.  The  case  of 
Lancoitcr'w  Eve,  -5  C.  B.  (N.  S.)  717,  turned  upon  whether  the  pile  which  was  the 
subject  of  the  action  had  been  put  into  the  bed  of  the  river  under  circumstances  which 
deprived  the  person  placing  it  there  of  the  ownership  of  the  chattel :  looking  at  all 
the  facts,  the  court  held  that  it  had  not.  But  this  bridge  can  hardly  be  considered 
to  be  a  chattel.  Then,  as  to  the  equitable  interest.  As  the  cestuis  que  trust  must 
necessarily  be  a  fluctuating  body,  it  was  found  convenient  to  have  a  body  of  trustees 
in'whom  the  legal  interest  would  vest.  But  the  trust  was  the  lowest  that  could  well 
be  conceived :  the  trustees  had  no  duties  to  perform,  and  incurred  no  liability  ;  the 
whole  affairs  of  the  bridge  were  under  the  management  of  a  committee.  The  share- 
holders took  all  the  interest  in  the  profits,  and  therefore  have  an  equitable  interest  in 
the  land,  in  respect  of  which  they  were  entitled  to  be  registered  for  the  county  in 
which  the  land  is  situate. 

Cur.  adv.  vult. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  court ; — 

This  was  a  claim  on  the  part  of  the  shareholdei's  of  a  bridge  which  crosses  the 
river  Thames  between  Fulham  and  Putney  to  be  placed  upon  the  register  for  the 
eastern  division  of  the  county  of  Surrey,  in  respect  of  a  [140]  freehold  interest  in 
shares  in  the  bridge  :  and  the  main  question  is  whether  they  have  au  equitable  free- 
hold therein.  It  appears  that  the  statute  which  authorized  the  building  of  the  bridge, 
12  G.  1,  c.  36,  appointed  certain  commissioners,  and  impowered  them  to  purchase  and 
hold  lands  for  the  purpose  of  carrying  out  the  work  ;  and  that  the  commissioners, 
acting  in  the  supposed  pursuance  of  the  act,  by  indenture  of  bargain  and  sale  of  the 
11th  of  November,  1729,  conveyed  to  trustees  in  trust  for  thirty  persons  who  had 
subscribed  the  capital  for  acquiring  the  rights  and  building  the  bridge,  all  the  materials 
of  the  bridge,  and  all  tolls,  revenues,  profits,  and  income  belonging  thereto,  with  all 
such  ground  and  soil  adjacent  and  belonging  to  the  ferries  between  Fulham  and 
Putney  (which  they  had  acquired  under  the  powers  of  the  act),  as  were  or  should  be 
\ested  in  the  commissioners,  and  all  benefits,  tV:c.,  and  every  other  matter  and  thing 
whatsoever  vested  in  or  granted  to  the  said  commissioners  which  they  were  impowered 
or  capable  to  assign  or  convey  over  by  \irtue  of  the  acts  of  parliament.  If  the  com- 
missioners had  power  to  part  with  any  land  vested  in  them  by  the  acts  or  either  of 
them,  no  doubt  the  shareholders  would  take  an  equitable  interest  under  that  convey- 
ance. But  I  take  it  to  be  perfectly  clear  law  that,  where  an  act  of  parliament  vests 
land  in  commissioners  for  public  purposes,  unless  there  be  some  special  authority  to 
that  eti'ect  in  the  act  they  have  no  power  to  part  with  the  land.  I  see  nothing  here 
to  warrant  the  commissioners  in  conveying  away  any  land.  The  3rd  section  of  the 
1  G.  2,  c.  18,  confirms  this  view.  It  authorizes  the  commissioners  and  trustees  (a)  at 
any  time  or  times  "  to  convey  and  assign  over  in  perpetuity  or  otherwise  all  or  any 
MU,  p.^V\  revenues,  pyjits,  or  incomes  of  or  belonging  to  the  said  bridge  or  ferries,  or 
which  shall  in  anywise  arise,  accrue,  or  belong'to  the  same,  unto  such  pei'son  or 
persons  as  will  undertake,  contract,  and  agree  to  erect  and  build  the  said  bridge,  and 
to  preserve  and  keep  up  the  same  in  good  and  sufficient  repair,"  &c.  That  is  a  power 
to  the  commissioners  to  assign  the  tolls  and  profits  of  the  bridge  as  distinguished  from 
the  fee-simple  of  the  land.  I  therefore  think  the  commissioners  had  no  power  to 
convey  any  interest  in  any  land  to  the  shareholders,  or  to  any  trustees  for  them. 
Although  they  professed  toronvey  it  by  the  deed  of  1729,  yet,  if  the  law  has  prohibited 

(a)  I.e.  the  commissioners  and  trustees  named  in  the  12  G.  1,  c.  .36,  s.  1. 
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it,  the  shareholders,  takiug  the  conveyance  with  knowledge  of  the  limited  powers  of 
the  commissioners,  would  take  no  more,  and  the  commissioners  would  part  with  no 
more,  than  the  law  entitled  the  latter  to  convey.  The  result  is  that,  in  our  judgment, 
uo  interest  in  the  land  pa-ssed  by  that  conveyance,  but  a  mere  right  to  take  the  tolls ; 
and  consequently  we  hold  that  the  decision  of  the  revising-barrister  was  right. 

As,  however,  the  case  was  one  of  some  doubt,  we  think  the  decision  should  be 
affirmed  without  costs. 

Decision  affirmed. 

Memorandum. 

The  days  appointed  for  hearing  the  registration  appeals  for  Michaelmas  Term, 
lisGi,  being  found  iusutficient,  and  there  remaining  on  the  last  day  but  two  of  the 
term  three  cases  to  be  argued,  and  two  standing  for  judgment,  besides  a  rule  pending 
for  striking  out  one,  the  court  were  pressed  by  counsel  to  dispose  of  the  list  during 
the  two  remaining  days, — it  being  suggested  that  otherwise,  in  one  event,  parties 
might  be  [142j  improperly  disfranchised.  The  Lord  Chief  Justice,  however,  after 
referring  to  the  several  clauses  of  the  6  &  7  Vict.  c.  IS  by  which  the  hearing  of  these 
cases  is  regulated,  thought  there  was  no  reason  why  other  pressing  business  of  the 
term  should  be  postponed  on  that  account. 

There  seems  to  be  no  foundation  for  the  suggestion  that  any  serious  inconvenience 
could  result  from  the  postponement  of  these  appeals  until  a  subsequent  term. 

By  s.  62,  the  appellant  is  required,  within  the  first  four  days  of  Michaelmas  Term  to 
transmit  the  case  to  the  Masters  of  the  court  of  Common  Pleas  with  notice  of  his  intention 
to  prosecute  the  appeal ;  and  he  is  to  give  a  similar  notice  to  the  respondent  The  court 
is  then  (by  s.  6.3),  as  early  as  cmivtnienily  mwj  he,  either  in  term  time  or  in  vacation,  to 
appoint  days  for  hearing  and  deciding  such  appeals.  There  is  no  other  limit  of  time. 
The  formation  of  the  register  is  provided  for  by  ss.  4749.  By  s.  47,  the  list  of 
voters  for  the  county,  signed  by  the  barrister  as  directed  by  s.  41,  is  to  be  forthwith 
transmitted  by  him  to  the  clerk  of  the  peace  of  the  county  ;  and,  in  like  manner,  by 
s.  48,  the  lists  of  voters  for  each  city  or  borough,  signed  as  aforesaid,  are  to  be  forth- 
witli  transmitted  to  the  town-clerk  :  and  the  clerk  of  the  peace,  or  the  town-clerk,  is 
forlhuilh  to  cause  the  lists  to  be  copied  «?!(/  printed  in  a  book  ;  which  liooks,  signed 
respectively  by  the  clerk  of  the  peace  and  the  town-clerk,  are  to  be  delivered  to  the 
sheriff  of  the  county,  or  the  returning  officer  of  the  city  or  borough,  on  or  before  the 
last  day  of  Novtmher,  a.r\A  are  (by  s.  49)  to  be  the  register  of  voters  until  the  1st  of 
December  in  the  succeeding  year. 

Any  alterations  which  may  be  rendered  necessary  by  the  decisions  of  the  court  of 
Common  Pleas  can  [143]  only  be  made  after  the  printed  register  has  been  sent  to  the  sheriff 
or  the  returniuij-ojficer. 

The  67th  section  enacts  that,  "  whenever  by  any  judgment  or  order  of  the  said 
court  any  decision  or  order  of  any  revising  barrister  shall  be  reversed  or  altered,  so  as  to 
require  any  alteration  or  correction  of  the  register  of  voters  for  any  county,  or  for  any 
citj'  or  borough,  notice  of  the  said  judgment  or  order  of  the  said  court  shall  be  forthwith 
given  by  the  said  court  to  the  sheriff  or  returuing-officer,  as  the  case  may  be,  having 
the  custody  of  such  register ;  and  the  said  notice  shall  be  in  writing  under  the  hand 
of  one  of  the  Masters  of  the  said  court,  and  shall  specify  exactly  eveiy  alteration  or 
correction  to  be  made  in  pursuance  of  the  said  judgment  or  order  in  the  said  register ; 
and  such  sheriff  or  returning-officer  respectively  shall,  upon  the  receipt  of  the  said 
notice,  alter  or  correct  the  .said  register  accordingly,  and  shall  sign  his  name  against 
every  such  alteration  or  correction  in  the  said  register,  and  shall  safely  keep  and  hand 
over  to  his  successors  every  such  notice  rei-eived  by  him  from  the  said  court  as  afore- 
said, together  with  the  said  register." 

And  by  s.  69  it  is  provided  that  "no  right  of  voting  at  any  election  of  a  member 
or  members  to  serve  in  parliament  shall  be  aflected  by  any  appeal  pending  in  the  said 
court  at  the  time  of  the  issuing  of  the  writ  for  such  election ;  but  it  shall  be  lawful 
for  every  person  to  exercise  the  right  of  voting  at  such  election  as  effectually,  and 
every  vote  tendered  thereat  shall  be  as  good,  as  if  no  such  appeal  were  pending ;  and 
that  the  subsequent  decision  of  any  appeal  which  shall  be  pending  in  the  said  court  at 
the  time  of  the  issuing  of  the  writ  for  any  such  election,  shall  not  in  any  wax  whatso- 
ever alter  or  affect  the  poll  taken  at  such  election,  nor  the  return  made  thereat  by  the 
returuiot'-officer." 
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[144]    Hilary  Tekm. 

Kent.— Eastern  Division. 

Henry  Smitu,  Aj)j>ellant ;  Frederick  Foreman,  Respondmil.    Jan.  12th,  1865. 

rS  C  H  &  P  231  :  34  L.  J.  C.  P.  93 ;  11  L.  T.  673 ;  11  Jur.  N.  S.  42 ; 
I-  13  W.  R.  291.] 

A  ocfupied  solely  as  tenant  a  house  and  land  at  a  yearly  rent  of  401.  He  also  jointly 
with  his  father  I'ented  and  occupied  other  lands  at  a  yearly  rent  of  641.  Both 
occupations  were  under  the  same  landlord  :— Held,  that  A.'s  proportion  of  the  joint 
rent  could  not  be  added  to  his  separate  rent,  so  as  to  constitute  a  quahfiuation  to 
vote  for  the  county  under  the  2  W.  4,  c.  45,  s.  20. 

1  At  a  court  held  at  Ashford,  in  the  eastern  division  of  the  county  of  Kent,  for 
the  I'cvision  of  the  list  of  voters  for  the  parish  of  West  Brabourne,  Henry  George 
Allen  duly  objected  to  the  name  of  John  Holfe  being  retained  on  the  list  of  voters  for 
the  said  parish. 

2.  The  facts  of  the  case  are  these  :— The  name  of  John  Rolfe  appeared  on  the  copy 
of  the  register  of  persons  entitled  to  vote,  as  follows,—"  John  Rolfe,  West  Brabourne, 
Occupation  of  house  and  land,  West  Brabounie : "  and  his  name  had  .stood  on  the 
res^ister  thus  for  several  previous  years.  John  |Rolfe  had  during  the  qualifying 
penod,  and  for  several  previous  years,  occupied  solely,  as  tenant,  a  house  and  land  at 
A\'est  Brabourne,  for  which  he  was  bona  fide  liable  to  a  yearly  rent  of  401.  He  had 
also  occupied  during  the  qualifying  period,  and  for  several  previous  years,  as  tenant, 
jointly  with  his  father,  under  the  same  landlord,  other  land  three  fourths  of  which 
were  "also  in  West  Brabourne  and  about  one  fourth  in  a  neighbouring  parish,  also 
within  the  said  eastern  division,  for  which  he  and  his  father  were  bona  tide  jointly 
liable  to  a  rent  of  641.  per  annum.  The  hiring  of  these  latter  named  lands  was  at  a 
different  and  subsequent  period  from  the  hiring  of  the  first-mentioned  house  and  land, 
of  which  John  Rolfe  was  sole  tenant. 

[145]  The  revising-barrister  decided  that,  inasmuch  as  the  occupation  and  holding 
of  the  joint  tenant  is  per  tout,  as  well  as  per  mi,  and  that  John  Rolfe  was  actually 
bona  tide  liable  to  pay  to  one  landlord  a  yearly  sum  as  rent  exceeding  501.  (that  is  to 
say,  401.  for  his  sole  occupation,  and  321.  at  least  as  his  bona  fide  share  of  the  rent  for 
the  joint-occupation)  for  the  lands  and  other  tenements  holden  and  occupied  by  him 
as  aforesaid,  he  was  entitled  to  be  retained  on  the  list  of  voters,  by  virtue  of  the 
20th  section  of  the  2  W.  4,  c.  45,  which  enacts  "  that  every  male  person  of  full  age, 
who  shall  occupy  as  tenant  any  lands  or  tenements  for  which  he  shall  be  bona  tide 
liable  to  a  yearly  rent  of  not  less  than  501.,  shall  be  entitled  to  vote  :  "  and  he  retained 
his  name  on  the  list  of  voters  accordingly. 

If  the  court  should  be  of  a  contrary  opinion,  the  name  of  John  Rolfe  was  to  be 
expunged  from  the  register  of  voters  for  the  eastern  division  of  the  county  of  Kent. 

The  Hon.  R.  Bourke  (with  whom  was  Hayes,  Serjt.),  for  the  appellant.  This 
person  claims  to  be  entitled  to  the  franchise,  partly  in  respect  of  the  occupation  as 
tenant  of  premises  of  the  yearly  value  of  401.  (under"  the  20th  section  of  the  Reform 
Act),  and  partly  in  respect  of  the  occupation  jointly  with  his  father  of  other  premises 
under  the  same  landlord,  of  the  yearly  value  of  641.  (under  the  73rd  section  of  the 
Registration  Act).  It  is  sul)mitted  that  these  two  occupations  cannot  be  joined 
together,  so  as  to  constitute  one  qualification  as  tenant  of  premises  of  the  yearly  value 
of  501.  The  20th  section  of  the  2  W.  4,  c.  45,  enacts  that  "  everv  male  person  of  full 
age,  and  not  subject  to  any  legal  incapacity,"  "  who  shall  occupy  a.s  tenant  any  lands  or 
tenements  for  which  he  shall  be  bona  fide  [146]  liable  to  a  yearly  rent  of  not  less  than 
501.,  shall  be  entitled  to  vote,^'  &c.  Rolfe  cleai'ly  acquired  no  franchise  under  that 
section.  Then,  the  73rd  section  of  the  6  &  7  Viet.  c.  18,  after  I'eoiting  the  last- 
mentioned  provision,  enacts  that,  "where  any  such  lands  and  tenements  shall  be 
jointly  rented  and  occupied  by  more  pei'sons  than  one,  each  of  such  joint-occupiers 
shall  be  entitled  to  be  registered  and  vote  iu  such  election  as  last  aforesaid  in  respect 
of  the  lands  and  tenements  so  jointly  rented  and  occupied,  in  case  the  yearly  rent  for 
which  they  sha!  be  bona  fide  liable  in  respect  of  such  lands  and  tenements  shall  be  of 
an  amount  which,  when  divided  by  the  number  of  such  occupiers,  shall  give  a  bona 
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fide  rent  of  not  less  than  501.  for  each  and  every  snch  occupier,  but  not  otherwise  " 
Kolfe  .acquired  no  franchise  under  that  section  ;  for,  his  share  of  the  rent  was  only  .321. 
The  question  is,  whether  two  separate  and  distinct  tenancies  can  be  joined  for  the 
purpose  of  making  up  the  necessary  qualification.  The  matter  is  virt-ially  disposed 
of  by  the  judgment  of  Tindal,  C.  •).,  in  Gadsbi/,  App.,  Bairmv,  Kesp.,  S  Scott,  N.  R.  799, 
7  M.  &  G.  21,  1  Lutw.  Reg.  Cas.  142.  Commenting  on  the  words  "a  yearly  rent  of 
not  less  than  501.,"  in  the  20th  section  of  the  Reform  Act,  he  says :  "These  words,  as 
it  appears  to  me,  not  onh^  in  their  grammatical  construction,  but  also  in  their  legal 
sense,  import  a  liability  to  a  single  yearly  rent  of  not  less  than  501.  If  the  legislature 
had  intended  a  qualification  that  might  be  compounded  of  divers  rents,  it  was  easy 
for  them  to  say  'a  yearly  rent  or  rents  amounting  in  the  whole  to  not  less  than  501.' 
In  furtherance  of  this  construction  of  the  act,  observe  to  whom  the  same  section  has 
given  the  right  to  vote  in  the  two  other  instances  referred  to.  First,  it  gives  a  right 
to  vote  to  '  every  male  person  of  full  age,  and  not  subject  to  any  legal  incapacity,  who 
shall  be  entitled,  [147]  either  as  lessee  or  assignee,  to  any  lands  or  tenements,  whether 
of  freehold  or  of  any  other  tenure  whatever,  for  the  unexpired  residue,  whatever  it 
may  be,  of  ani/  term  originally  created  for  a  period  of  not  less  than  sixty  years  (whether 
determinable  on  a  life  or  lives  or  not),  of  the  clear  yearly  value  of  not  less  than  101. 
over  and  above  all  rents  and  charges  payable  out  of  or  in  respect  of  the  same.'  There 
can  be  no  doubt  but  that  that  right  can  only  be  acquired  in  I'espect  of  a  sinrjle  term  of 
the  required  value  ;  and  that  a  person  entitled  to  an  unexpired  residue  of  two  or 
more  terms  of  smaller  annual  value,  but  amounting  in  the  aggregate  to  a  greater 
yearly  value  than  101.,  would  not  thereby  gain  a  vote.  So,  in  the  second  branch  of 
the  clause,  a  right  of  voting  is  given  to  persons  in  like  manner  entitled  'for  the 
unexpired  residue,  whatever  it  may  be,  of  any  term  originally  created  for  a  period  of 
not  less  than  twenty  years  (whether  determinable  on  a  life  or  lives  or  not),  of  the 
clear  yearly  value  of  not  less  than  501.  over  and  above  all  rents  and  charges  payable 
out  of  or  in  respect  of  the  same  : '  there  again  we  have  a  description  of  a  person 
entitled  to  vote  in  respect  of  a  sinr/le  term.  Now,  there  can  be  no  reason  why  the 
legislature  should  in  the  third  instance  have  intended  to  confer  the  franchise  in 
respect  of  several  lettings,  when  in  the  two  former  they  clearly  contemplated  a  single 
term ,  for  there  could  be  no  ground  for  allowing  a  tenant  under  a  parol  demise  to 
make  up  his  quaJificatimi  of  different  rents,  and  to  withhold  the  same  advantage  from  one 
claiming  in  respect  of  difl'erent  terms.  Looking,  therefore,  at  this  section  alone,  I 
have  no  hesitation  in  saying  that,  as  well  in  grammatical  as  in  legal  construction,  it 
confei's  the  right  to  vote  only  in  respect  of  the  liability  to  a  singJe  yearly  rent  of  not 
less  than  501."  This  is  not  a  single  rent.  [Williams,  J.  The  73rd  section  speaks  of 
premises  jointly  rented  [148]  and  occupied  by  more  persons  than  one,  at  a  rent  of  not 
less  than  501.  :  it  does  not  say,  in  conjunction  with  any  other  land.]  No.  You 
cannot  tack  a  joint-tenancy  to  a  sole  tenancy,  for  the  purpose  of  ekeing  out  a 
qualification. 

Hannen  (with  whom  was  Underdown),  for  the  respondent.  There  can  be  no 
objection  to  a  qualification  made  up  of  two  holdings  under  the  same  landlord.  In 
Gadshy,  App.,  JFarbarton,  Resp.,  the  building  and  the  land  were  held  under  dififerent 
landlords  :  and  the  language  of  Tindal,  C.  J.,  must  be  understood  with  reference  to 
the  facts  of  the  particular  case  before  him.  [Keating,  J.  Has  it  ever  been  decided 
that  two  separate  buildings  held  under  the  same  landlord  may  be  joined  foi'  the 
pui-pose  of  constituting  a  qualification  ?]  No.  The  subject  has  been  considered  :  see 
Elliott  on  Registration,  2nd  edit.  p.  1 74  (a).     [Williams,  J.     But  for  the  73rd  section 

(a)  See  Puwell,  App.,  Price,  Resp.,  4  C.  B.  105,  1  Lutw.  Reg.  Cas.  586.  There,  A. 
occupied  a  shop,  which,  together  with  a  house  and  other  premises  also  occupied  by 
him  constituted  a  sufftcient  qualification  in  point  of  value,  but  neither  being  suthcient 
alone.  The  shop  was  separated  from  the  rest  of  the  premises  by  a  yard  in  the 
exclusive  occupation  of  A.,  but  there  was  no  complete  curtilage  or  fence  surrounding 
the  whole  ;  the  yard  being  approached  by  a  passage  at  the  side  of  the  shop,  open  to 
the  street,  which  was  also  the  property  of  A.,  but  used  by  the  tenant  of  the  adjoining 
house  in  common  with  him.  And  it  was  held  that  the  shop  could  not  be  joined  with 
the  other  premises  so  as  to  constitute  one  entire  qualification  under  the  2  W.  4, 
c.  45,  s.  27. 
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of  the  6  &  7  Vict.  c.  IS,  it  is  clear  that  this  person  could  not  be  registered.]  That  is 
conceded.  The  26th  section  of  the  1  &  2  W.  4,  c.  60,  for  the  better  regulation  of 
vestries,  enacts  that  the  vestry  elected  under  the  act  in  any  pansh  not  within  the 
metropolitan  police-district,  or"  the  city  of  London,  shall  [149]  consist  of  resident 
householders  rated  or  assessed  to  the  relief  of  the  poor  upon  a  rental  of  not  less  than 
101.  ;  and  that  no  person  shall  be  capable  of  acting  as  one  of  the  said  vestry  unles.s  he 
shall  be  the  occupier  of  a  house,  lands,  tenements,  or  hereditament.s  rated  or  assessed 
upon  the  afore-racntioned  amount  of  rental  within  the  parish  for  which  he  is  to  serve : 
provided  always  that,  if  the  parish  adopting  this  act  should  be  within  the  metropolitan 
police-district,  or  the  city  of  London,  or  if  the  resident  householders  therein  should 
amount  to  moie  than  3000,  then  and  in  that  case  the  vestry  elected  under  this  act 
shall  consist  of  resident  householders  rated  or  assessed  to  the  relief  of  the  poor  of 
such  parish  upon  a  rental  of  not  less  than  401.  per  annum.  In  The  King  v.  TJie  Chnrch- 
wankn.f,  dx.,  of  St.  Panmis,  1  Ad.  &  E.  80,  3  N.  &  M.  425,  it  was  held  that  the  rental 
might  be  made  up  of  tenements  separately  held,  and  not  in  the  occupation  of  the 
vestrymen.  There  can  be  no  reason  why  the  rental,  if  it  is  to  be  a  test  of  responsi- 
bilit3%  should  lie  a  dnqJe  rental:  nor  can  there  be  any  good  reason  why  a  joint 
occupation  should  stand  in  a  different  position  in  this  lespect  from  a  separate 
occupation.  The  question  turns  entirely  upon  the  plain  words  of  the  act :  there  is  no 
authority  to  be  found  which  reflects  any  light  upon  it. 

Bonrke  was  not  called  upon  to  reply. 

Erle,  C.  .1.  I  am  of  opinion  that  the  decision  of  the  revi-sing-barrister  in  this 
case  was  wrong.  The  qualification  under  s.  20  of  the  Reform  Act  for  one  occupying 
lands  or  tenements  as  tenant  is,  a  yearly  rent  of  not  less  than  501.  It  appears  that 
the  claimant  occupies  solely  as  tenant  a  house  and  land  at  a  yearly  rent  of  401.  He 
cannot,  therefore,  qualify  without  the  aid  of  the  73rd  section  of  the  Registration  Act, 
which  pro-[150]-vides  for  the  qualification  of  persons  occupying  jointly.  The  words 
giving  that  qualification  are  peculiarly  limited.  They  are  that,  "where  any  such 
lands  and  tenements  shall  be  jointly  rented  and  occupied  by  more  persons  than  one, 
each  of  such  joint-occupiers  shall  be  entitled  to  be  regi.stered  and  vote  in  such  election 
as  last  aforesaid  in  respect  of  the  lands  and  tenements  so  jointly  rented  and  occupied, 
in  case  the  yearly  r-ent  for  which  they  shall  be  bona  fide  liable  in  respect  of  such  lands 
and  tenements  shall  be  of  an  amount  which,  when  divided  by  the  number  of  such 
occupiers,  shall  give  a  bona  fide  rent  of  not  less  than  501.  for  each  and  every  such 
occupier,  but  not  otherwise."  I  do  not  feel  myself  at  liberty  to  say  that  a  qualifica- 
tion exists  which  is  not  to  be  found  in  the  very  plain  words  of  that  enactment.  Here, 
the  claimant  rents  jointly  with  his  father  lands  in  respect  of  which  they  are  jointly 
liable  to  a  yearly  rent  of  641.,  and  he  claims  to  have  his  proportion  of  that  rent,  viz. 
321.,  added  to  his  separate  rent  of  401.  to  make  up  the  501.  qualification.  But  I  am 
of  opinion  that  the  words  of  the  section  do  not  authorize  the  junction  of  these  two 
rents.  If  the  party  claims  in  respect  of  his  qualification  as  one  of  several  joint- 
occupiers,  he  must  shew  a  joint-occupation  at  an  amount  which  will  give  a  bona  fide 
rent  of  not  less  than  501.  for  each  of  the  joint-occupants.  If  he  fails  to  do  so,  he 
gains  no  qualification  under  the  Registration  Act.  I  do  not  profess  to  fathom  the 
depths  of  the  intention  of  the  legislature  bevond  the  guide  aflTorded  bv  the  clear 
language  of  the  enactment.  The  2  W.  4,  c.  45,  s.  20,  in  effect  says  that  a  person  who 
occupies  premises  for  which  he  is  bona  fide  liable  to  a  vearly  rent  of  not  less  than  501. 
shall  be  entitled  to  vote.  Then  comes  the  73rd  section  of  the  6  &  7  Vict.  c.  18,  which 
says  that,  if  two  or  more  shall  jointly  occupy,  each  shall  be  entitled  to  be  registered 
in  respect  [151]  of  such  joint-occupation,  provided  the  rent  be  sufficient  in  amount  to 
give  oOl  a  year  for  each,  but  not  otherwise.  Possibly  the  legislature  may  have 
thought  it  would  be  inconvenient  to  allow  a  qualification  to  be  made  up  of  the 
separate  rent  and  an  apportionment  of  the  joint-rent.  But,  be  that  as  it  may,  it 
seems  to  me  that  this  person  is  not  qualified  under  either  statute,  and  consequently 
that  his  name  must  be  expunged  from  the  register. 

^  ^^  II>U.\MS  J  I  am  entirely  of  the  same  opinion.  Giving  to  the  language  of  the 
/.ira  section  of  the  6  &  7  \ict.  c.  18  its  ordinary  construction,  I  think  it  is  impossible 
to  come  to  any  other  conclusion. 

„  „^5"'^.-''  "^-.J  ^"^  of  tlie  same  opinion.  But  for  the  73rd  section  of  the 
LfV,-'  V^[,  ^'^  1^'/  joint-occupation  could  not  have  given  a  qualification.  I  see 
nothing  in  the  words  of  that  section  to  warrant  us  in  holding  that  a  joint-occupation 
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wliicli  is  of  itself  insufficient  to  give  the  right  of  voting,  may  lie  added  to  an  imperfect 
ijualitication  in  respect  of  a  separate  occupation  under  the  Keform  Act. 
Decision  reversed. 


[152]    Borough  of  Cheltenham. 

John  Fl-ATCHEr,  Appellant;  William  Boodle,  Respondent.     Jan.  1-lth,  1865. 

[S.  C.  H.  &  P.  238 ;  34  L.  J.  C.  P.  77  ;  11  L.  T.  630 ;  11  Jur.  N.  S.  67 ; 

13  W.  R.  340.] 

A.  came  into  occupation  of  the  qualifying  premises  in  August.  A  poor-rate  had  been 
made  in  the  preceding  April,  and  another  was  made  in  September  following.  A. 
had  paid  the  last-mentioned  rate  :  but  no  demand  had  been  made  upon  him  for 
(nor  had  he  paid  or  tendered)  his  proposition  of  the  April  rate,  under  the  17  G.  2, 
c.  38,  s.  1 2,  although  it  had  not  been  paid  by  the  outgoing  tenant,  whose  name 
appeared  upon  that  rate  : — Held,  by  Erie,  C.  J.,  AVilles,  J.,  and  Keating,  J., — 
dissentiente  ^Villiams,  J., — that  A.  had  paid  "all  the  poor-rates  which  had  become 
paynhle  from  him  in  respect  of  the  pi-emises,"  within  the  meaning  of  the  2  W.  4, 
c.  4-5,  s.  27, — the  liability  to  pay  the  proportion  of  the  April  rate  being  only  a 
liability  subject  to  the  contingency  of  the  outgoing  tenant  having  made  default,  and 
of  the  overseers  demanding  his  proportion  of  the  rate  from  A. 

1.  At  the  revision  court  of  the  borough  of  Cheltenham,  in  the  county  of  Gloucester, 
held  on  the  1.5th  of  September,  1864,  to  revise  the  parliamentary  lists  of  voters  for 
the  said  borough,  which  consists  of  only  one  parish,  John  Flatcher  duly  objected  to 
the  name  of  James  Burrington  being  retained  on  the  list  of  voters  for  the  said  borough, 
upon  the  ground  that  a  portion  of  the  poor-rate  for  the  qualifying  year  had  not 
been  paid. 

2.  It  was  proved  before  the  revising-bai-rister  that  the  poor-rates  of  the  paiish  in 
which  the  qualifying  premises  are  situated,  are  made  half-yearly  ;  that  there  was  one 
made  in  April,  1863,  which  extended  to  the  following  September,  when  another  was 
made  which  extended  to  March,  1864,  in  which  month  a  new  rate  was  made,  which  is 
the  existing  rate. 

3.  The  voter  went  into  occupation  of  the  qualifying  premises  prior  to  the  1st  of 
August,  1863,  but  paid  no  portion  of  the  rate  then  in  existence,  which  was  not 
demanded  of  him  ;  neither  was  his  name  inserted  in  that  rate. 

4.  It  was  contended  against  the  vote  that,  inasmuch  as  the  27th  section  of  the 
2  W.  4,  c.  45,  requires  the  payment  of  all  rates  payable  from  the  voter,  he  should  have 
gone  to  the  overseers  and  paid  his  proportion  of  the  April,  1863,  rate,  to  which  he 
was  rendered  liable  [153]  by  the  12th  section  of  the  17  G.  2,  c.  38;  and,  if  any 
dispute  had  arisen  as  to  the  amount,  they  could  have  had  it  settled  by  two  justices  in 
the  raannei-  provided  by  that  section  ;  and  that,  the  voter  having  failed  to  adopt  this 
course,  he  was  disqualified,  for  the  omission  was  not  remedied  by  any  provision  of  the 
Registration  Act,  as  s.  75  of  the  6  &  7  Vict.  c.  18  only  applies  to  a  misnomer  or 
inaccurate  or  insufficient  description. 

5.  It  appeared  to  the  revising-barrister  that,  as  the  act  of  George  2  does  not  say 
the  incoming  tenant  shall  pay,  but  only  that  he  shall  be  liable  to  pay,  and  as  the  pro- 
portion which  he  is  so  liable  to  pay  must  before  he  can  pay  it  be  first  ascertained, 
either  by  agreement  between  the  parties,  or,  in  case  of  dispute,  by  the  decision  of  two 
justices  of  the  peace  ;  and  as,  by  the  6  it  7  Vict.  c.  18,  s.  75,  a  person  in  other  respects 
qualified  shall  be  oonsideied  as  having  paid  all  rates  when  he  shall  have  bona  fide  paid 
all  sums  of  money  which  he  shall  have  been  called  upon  to  pay  as  rates, — therefore 
an  unascertained  proportion,  which  the  voter  had  never  been  called  upon  to  pay,  was 
not  such  a  rate  as  had  become  payable  from  him  in  respect  of  the  qualifying  premises, 
within  the  meaning  of  the  27th  section  of  the  2  W.  4,  c.  45  :  and  he  ovennled  the 
olijection,  and  retained  the  name. 

6.  If  the  court  should  be  of  opinion  that  he  was  wrong,  the  name  of  James 
Burrington  was  to  be  expunged  from  the  list. 

7.  The  validity  of  the  objections  in  three  other  cases  depended  upon  the  same 
decision,  and  they  were  accordingly  consolidated  with  the  principal  case. 
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Dowrleswcll    for  the  appellant.     The  question   is,  whether   Mr.  Burrington   was 

(]is,,iialitie(l  from  being  on  the  list  of  voters  for  the  borough  of  Cheltenham,  by  reason 

of  the  proviso  in  the  iTth  section  of  the  2  W.  4,  c.  4.5,  [154]  that  no  person  shall  be 

re<'istcred  unless  he  shall  have  been  raterl  in  respect  of  the  premises  occupied  by  him 

to'iill  rates  for  the  relief  of  the  poor  made  during  the  time  of  such  his  occupation,  nor 

unless  he  shall  have  paid  on  or  before  the  20th  of  July  all  the  poor-rates  and  assessed- 

taxes  which  shall  have  become  payable  from  him  in  respect  of  such  premises  previously  to 

the  6th  of  April  then  next  preceding.     The  11  &  12  Vict.  c.  90,  which  enacts  that 

"no  person  shall  be  required,  in  order  to  entitle  him  to  have  his  name  inserted  in  any 

list  of  voters  for  aiiv  city,  town,  or  borough  in  England,  to  have  paid  any  poor-rates 

or  assessed-taxes  except'  such  as  shall  have  become  payable  from  him  previously  to 

the  5th  of  January  in  the  same  year,  and  that  no  person  shall  be  entitled  to  be  on 

anv  such   list  of  voters,  unless  the  poor-rates  and  assessed-taxes  payable  from  him 

previously  to  the  5th  of  January  shall  be  paid  on  or  before  the  20th  of  July  next 

following,"  and  the  6  &  7  Vict.  c.  18,  s.  75,  as  to  inaccurate  statements  in  the  rate,  do 

not  apply  to  a  case  like  this.     It  is  clear  that  the  proportion  of  the  rate  made  in 

April,  lt<63,  accruing  between  the  1st  of  August,  1863,  when  Burrington's  occupation 

commenced,  and  the  month  of  September,  when  another  rate  was  made,  was  payable 

from   him,    within   the   meaning  of  the    27th   section    of   the   Reform    Act.      The 

1 2th  section  of  the  17  6.  2,  c.  38,  enacts  that,  "where  any  person  or  persons  shall 

come  into  or  occupy  any  house,  land,  tenement,  or  hereditament,  or  other  premises, 

out  of  or  from  which  any  other  person  assessed  shall  be  removed,  or  which  at  the 

time  of  making  such  rate   was  empty  or  unoccupied,   that  then    every   person   so 

removing  from,  and  every  person  so  coming  into  or  occupying  the  same,  shall  be 

liable  to  pay  to  such  rate  in  proportion  to  the  time  that  such  person  occupied  the 

same  respectively,  in  the  same  man-[155]-ner,  and  under  the  like  penalty  of  distress, 

as  if  such  person  so  removing  had  not  removed,  or  such  person  so  coming  in  or 

occupying  had  been  originally  rated  and  assessed  in  such  rate  ;  which  said  proportion, 

in  case  of  dispute,  shall  be  ascertained  by  any  two  or  more  of  His  Majesty's  justices 

of  the  peace."    This  provision  in  the  Reform  Act  has  always  been  construed  most 

strictly.     [Keating,  J.     Does  it  appear  from  the  case  that  the  outgoing  tenant  has 

not  paid  this  very  rate?]     It  is  not  so  stated  in  terms  :  but  it  never  was  suggested, 

nor  is  it  very  likely,  that  it  has  been  paid.     Assessed-taxes  are  (by  the  43  G.  3,  c.  161, 

s.  23)  payable  quarkrly,  though,  by  the  4iS  G.  3,  c.  141,  the  collectors  are  directed  to 

collect  them,  and  they  are  accordingly  usually  collected,  half-yearly.     In  Ford,  App., 

Swedley,  Uesp.,  12  C.  B.  622,  2  Lutw.  Reg.  Cas"  203,  a  house-tax  was  payable  on  the 

20th  of  December,  1851,  but  not  demanded  until  the  11th  of  April,   1852,  and  the 

party  assessed  did  not  pay  it  until  after  the  20th  of  July  :    and  it  was  held  that  he 

had  not,  within  the  meaning  of  the  11  &  12  Vict.  c.  90,  "paid  on  or  before  the 

20th  of  July,  all  assessed-taxes  which  became  payable  from  him  in  respect  of  the 

premises  previously  to  the  5th    of   January,"  and  consequently  that   he    was    not 

entitled  to  be  registered.     That  was  an  extremely  hard  case  :  for  no  demand  was  or 

could  be  made  on  the  party  assessed  until  after  the  10th  of  April.     Bi.'^hop,  App., 

Smedley,  Besp.,  2  C.  B.  90,  1  Lutw.  Reg.  Cas.  384,  shews  that  it  is  the  duty  of  the 

pai-ty  from  whom  a  rate  is  due  to  pay  or  tender  it  (a).     This  person  never  offered  to 

pay  any  portion  of  the  rate  in  question.     He  has  not  paid  on  or  before  the  20th  of 

July  all  the  poor-i'ates  which  had  become  pav-[156]-able  from  him  in  respect  of  the 

pi;emises  previously  to  the  6th  of  April,     the  Registration  Act  has  nothing  to  do 

with  the  matter.     The  75th  .section,— after  reciting  the  2  W.  4,  c.  45,  s.  27,  as  to 

rating  and  payment  of  rates,  and  that  "doubts  have  arisen  how  far  any  misnomer  or 

inaccurate  or  insufficient  description   in  a  rate  of  the   person   occupying  any  such 

premises  as  in  the  said  recited  act  are  mentioned,  or  any  inaccurate  de'scription  of 

tbe  premises  so  occupied,  has  the  eff-ect  of  preventing  any  such  person  from  being 

registered  and  entitled  to  vote  in  respect  of  such  premises  in  any  year,"— enacts  that, 

wheieany  person  shall  have  occupied  such  premises  as  in  the  said  recited  act  are 

mentioned  tor  twelve  calendar  months  next  previous  to  the  last  day  of  July  in  any 

year,  and  such  person    being  the  person  liable  to  be  rated  for  such  premises,  shall 

have  been  bona  fade  called  upon^pay  in  respect  of  such  premises  all  rates  made  for 

nn.lff!  l^''^  If?  '^!  '^^  °!.  *  "^'■''^  *°  ^^  '■^*^ed  :    the  party  was  doing  an  act  to 
qualify  himself  to  vote,  and  did  not  do  it  properly. 
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the  relief  of  the  poor  iu  such  parish  or  township  during  the  time  of  such  his  occupation 
so  required  as  aforesaid,  and  such  person  shall  have  bona  fide  paid,  on  or  before  the 
20th  day  of  July  in  such  year  all  sums  of  money  which  he  shall  have  been  called  upon 
to  pay  as  rates  in  respect  of  such  premises  for  one  year  previously  to  the  6th  daj'  of 
April  then  next  preceding,  such  person  shall  be  considered  as  having  been  rated  and 
paid  all  rates  in  respect  of  such  premises,  within  the  meaning  of  the  said  recited  act, 
and  be  entitled  to  be  registered  in  respect  of  the  same  in  any  year,  any  misnomer  or 
inaccurate  or  insufficient  description  in  any  rate  of  the  person  so  occupying  or  of  the 
premises  occupied,  notwithsUmding."  In  Moss,  App.,  TJte  Overseers  of  St.  Michael, 
Liclifiehl,  Resp.,  8  Scott,  X.  R.  S32,  7  M.  &  C4.  72,  1  Lutw.  Reg.  Cas.  184,  it  was  held 
that  that  provision  has  reference  only  to  inaccuracies  of  description.  There,  a  father 
and  son  jointly  occupied  premises  as  [157]  partners :  the  name  of  the  father  alone 
was  inserted  in  the  first  two  rates  made  within  the  year,  and  both  were  inserted  in 
the  third  :  all  the  rates  were  paid  by  the  hand  of  the  son :  and  it  was  held  that  this 
was  not  a  rating  of  the  son,  within  the  2  W.  -l,  c.  45,  s.  27,  nor  an  inaccurate  or 
insufficient  description  of  the  person  rated,  within  the  6  &  7  Vict.  c.  18,  s.  75.  "The 
appellant,"  says  Maule,  J.,  "clearly  was  not  rated  within  the  2  AY.  4,  c.  45,  s.  27; 
and  the  75th  section  of  the  6  &  7  Vict.  c.  18,  only  applies  where  there  is  an  inaccurate 
or  insufficient  description  of  the  party  intended  to  be  rated  and  called  upon  to  pay 
the  rate.  If  he  were  the  party  intended  to  be  charged,  and  was  called  upon  to  pay 
and  did  paj'  the  rate,  the  blunder  would  not  vitiate  the  rating.  But  here  the  father 
was  rated,  and  not  the  son."     Here  there  was  no  inaccuracy  or  mistake. 

Campbell  Foster,  for  the  respondent.  This  person  was  entitled  to  be  registered. 
The  liability  of  the  incoming  tenant  under  the  17  G.  2,  c.  .38,  s  12,  is  to  pay  a  pro- 
portionate part  of  the  rate  for  the  time  of  his  occupation,  pro^^ded  the  outgoing 
tenant  has  not  already  paid  it.  The  case  does  not  shew  that  the  last  occupant  did 
not  pay.  [Erie,  C.  J.  If  our  decision  was  to  turn  upon  that,  we  should  send  the 
case  back  for  amendment]  If  there  be  any  portion  of  the  rate  due,  and  the  incoming 
tenant  be  liable  for  it,  the  non-insertion  of  his  name  in  the  rate  is  an  inaccurate  or 
insufficient  description  of  the  person  liable,  within  the  75th  section  of  the  6  &  7  Vict, 
c.  18((().  The  case  finds  that  no  demand  was  made  upon  Burrington.  How  was  he' 
to  know  whether  anything  or  what  was  to  be  paid  by  him  ?  The  cases  as  to  assessed- 
taxes  are  altogether  inapplicable :  the  poor-rate  is  payable  as  [158]  soon  as  it  is 
allowed  and  published.  Blnkeij  v.  Dimn,  2  Bos.  &  B.  321,  was  referred  to.  The 
Court  called  on 

Dowdeswell.  There  is  no  uncertainty  as  to  the  amount  which  the  incoming  tenant 
is  to  pay :  he  is  to  pay  in  proportion  to  the  time  he  has  occupied.  Id  certum  est 
quod  certum  reddi  potest.  [W  illes,  J.  It  may  be  that  there  is  a  dispute  as  to  when 
his  occupation  began.  It  is  not  a  sum  payable  from  the  party  until  the  amount  is 
ascertained.]  If  there  be  any  doubt,  that  is  to  be  settled  before  the  justices.  The 
act  of  parliament  imposes  upon  the  occupier  the  duty  of  paj'ing  the  rates;  he  is  not 
to  wait  for  a  demand.  The  parish  officers  have  no  means  of  knowing  when  the 
occupation  commences  :  the  party  himself  has.  [Erie,  C.  J.  How  can  the  incoming 
tenant  know  what  has  been  done  by  the  outgoing  tenant  ?  The  utmost  that  can  be 
said  is,  that  the  former  has  a  capacity  to  be  made  liable.] 

Campbell  Foster.  This  man  has  paid  all  the  rates  which  had  become  payable  from 
him,  within  the  2  W.  4,  c.  45,  s.  27.  He  has  paid  the  September  rate  ;  and,  if  the 
collector  had  at  that  time  made  a  demand  on  him  for  his  proportion  of  the  April  rate, 
defining  the  sum,  and  he  had  refused  to  pay  it,  there  would  have  been  something  in 
the  argument.  No  sum  could  be  payable  from  him,  unless  it  was  defined  and 
ascertained.  He  was  not  absolutely  liable,  but  only  upon  the  contingency  of  his 
being  resorted  to  on  the  default  of  the  outgoing  tenant.  The  2Sth  section  of  the 
Reform  Act  gives  the  right  of  voting  in  the  case  of  difTerent  premises  occupied  in 
immediate  succession,  the  party  "  having  paid  on  or  before  the  20th  of  July  all  the 
poor-rates  and  assessed-taxes  which  shall  previously  to  the  6th  of  April  then  next 
preceding  have  [159]  become  payable  from  him  in  respect  of  all  such  premises  so 
occupied  by  him  in  succession."  In  Rogers,  App.,  Leti:i%,  Resp.,  7  C.  B.  (N.  S.)  29, 
K.  ife  Ct.  279,  it  was  held  that,  in  the  ease  of  an  occupation  of  premises  in  succession 
under  that  section,  it  was  not  necessary  that  the  party's  name  should  appear  on  the 

(a)  Qucere.     See  Rogers,  App.,  Lewis,  Resp.,  7  C.  B.  (N.  S.)  29. 
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.■rtte  ■  it  is  enough  that  he  has  paid  the  rate.  Bishop,  App.,  Smerlley,  Resp.,  2  C.  B.  90, 
']'  Lutw.  Keg.  Cas.  384,  turned  upon  the  30th  section  of  the  2  W.  4,  c.  4-5,  which  was 
designed  to^iieet  the  ca.se  of  a  man  whose  name  had  been  altogether  omitted  from  the 
rate?'  As  the  party  had  neither  paid  nor  tendered  the  amount  of  the  rate,  it  was  held 
that  he  was  not  entitled  to  be  registered  The  claimant  here  has  paid  all  that  he  has 
been  called  npon  to  pay,  and  all  in  respect  of  which  a  direct  liability  is  imposed  upon 
him  by  the  legislature ;  and,  if  necessary,  he  is  entitled  to  rely  upon  the  curative 
power  of  the  75th  section  of  the  6  &  7  Vict.  c.  18. 

r)owdeswell,  in  reply.  Mr.  Burrington  claims  to  be  retained  on  the  list  of  votei's 
in  respect  of  a  supposed  right  conferred  on  him  by  reason  of  the  performance  of  two 
conditions  contained  in  the  •27th  section  of  the  Reform  Act,— first,  that  he  shall  have 
been  rated  to  all  rates  for  the  relief  of  the  poor  made  during  the  time  of  his  occupa- 
tion of  the  iiualifying  premises,— secondly,  that  he  shall  have  paid  on  or  before  the 
20th  of  July  all  thepoor-rates,  &c.,  which  shall  have  become  payable  from  him  in 
respect  of  siich  premises  previously  to  the  6th  of  April.  The  second  of  these  conditions 
is  independent  of  the  first,  and  is  intended  to  be  more  extensive.  Has  it  been 
complied  with?  It  is  submitted  that  it  has  not.  A  portion  of  the  April,  1863,  rate 
was  clearly  payable  by  Burrington.  Though  not  defined  or  ascertained,  he  was  liable 
for  it.  It  was  capable  of  being  readily  ascertained.  He  might  and  [160]  ought  tn 
have  tendered  what  he  conceived  to  be  the  proper  sum ;  and,  if  the  overseers  had 
refused  to  receive  it,  an  appeal  to  two  justices  would  have  at  once  settled  the  matter. 
If  the  name  of  a  party  be  omitted  from  the  rate,  it  is  his  dut}'  to  demand  to  be  rated  : 
if  he  fails  to  do  so,  he  loses  his  franchise.  So,  as  to  payment :  being  liable  to  pay, 
and  not  paying  or  tendering,  he  has  failed  to  perform  his  duty  to  the  public,  and  his 
right  to  vote  is  gone.  [Erie,  C.  J.  The  liability  here  is  somewhat  like  the  liability 
of  the  drawer  or  indorser  of  a  bill  of  exchange, — a  contingent  liability  to  pay,  provided 
he  has  due  notice  of  the  default  of  the  paity  primarily  liable.  Can  it  be  said  that  the 
bill  has  become  payable  by  him  unless  he  has  had  notice  J]  The  law-merchant  can 
hardly  be  relied  on  to  assist  the  construction  of  the  Reform  Act.  [Willes,  J.  In 
order  to  deprive  a  party  of  the  benefit  of  a  condition,  he  must  have  notice.  How  can 
a  man  know  whether  or  not  he  is  liable  to  pay,  until  he  has  notice  of  the  demand 
upon  him  1]  This  is  not  a  contingent  liability  at  all.  The  rate  being  unpaid,  it  is  a 
debt  :  and  it  became  payable  by  Burrington  immediately  upon  his  entering  upon  the 
occupation  of  the  premises. 

Eri.e,  C.  J.  The  question  raised  by  this  appeal  is,  whether  the  claimant  is  dis- 
(pialificd  from  lieing  placed  upon  the  register  by  reason  of  the  non-payment  of  a  poor- 
rate  payable  from  him  in  respect  of  the  qualifying  premises.  The  revising-barrister 
held  that  the  party  was  not  disqualified.  The  facts  are,  that  the  voter  went  into 
occupation  of  the  qualifying  premises  prior  to  the  1st  of  August,  1863,  and  that  the 
practice  in  this  parish  was  to  make  rates  for  the  relief  of  the  poor  half-yearly,  viz.  in 
April  and  .September.  The  voter  had  paid  every  rate  made  during  the  period  of  his 
occupation.  When  he  entered  upon  the  premises  [161]  in  July,  there  was  a  portion 
of  the  rate  made  in  April  left  unpaid  ;  and  it  is  contended  on  the  part  of  the  appellant 
that  that  rate  had  become  payable  from  him  by  virtue  of  the  17  G.  2,  c.  38,  s.  12, 
which  makes  provision  for  the  case  of  the  removal  of  an  occupier  leaving  rates  unpaid. 
Ihat  section  enacts  that,  "where  any  person  or  persons  shall  come  into  or  occupy  any 
house,  land,  tenement  or  hereditament,  or  other  premises,  out  of  or  from  which  any 
other  person  assessed  shall  be  removed,  or  which  at  the  time  of  making  such  rate  was 
empty  or  unoccupied,  that  then  every  person  so  removing  from,  and  every  person  so 
coming  into  or  occupying  the  same,  shall  be  liable  to  pay  to  such  rate  in  proportion  to 
the  time  that  such  person  occupied  the  same  respectively,  in  the  same  manner,  and 
unrler  the  like  penalty  of  distress,  as  if  such  person  so  removing  had  not  removed,  or 
such  person  so  coming  in  or  occupying  had  been  originally  rated  and  assessed  in  such 
rate,— which  said  proportion,  in  case  of  dispute,  shall  be  ascertained  by  any  two  or 
more  ot  His  Majesty  s  justices  of  the  peace."  The  case  does  not  so  find,'  but" we  must 
assume  that  there  was  some  arrear  of  the  April  rate  left  unpaid  by  the  outgoing 
tenant :  but  the  claimant  has  gone  on  in  the  full  confidence  and  belief  that  everything 
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I  take  the  words  of  that  enactment  to  mean  that  the  party  is  thereby  sub- 
jected to  be  made  liable, — acquires  a  capacity  for  being  made  liable, — to  pay 
a  proportion  of  the  rate  ;  not  that  he  incurs  a  piimary  liability  which  he  has  the 
means  of  knowing  of.  It  is  a  liability  which  the  parish  otiicers  [162]  may  if  they 
choose  enforce.  It  is  matter  of  contingency  whether  they  will  put  the  law  in  force, 
and  also  matter  of  contingency  what  amount  they  will  demand,  for  the  outgoing 
tenant  may  have  already  paid  the  rate.  Until  the  party  has  been  called  upon  to 
make  good  the  default  of  the  outgoing  tenant,  and  has  refused  or  neglected  so  to  do, 
I  think  he  is  not  disqualified  by  reason  of  the  proviso  in  the  27th  section  of  the 
Reform  Act.  The  words  of  that  section  are,  that  no  person  shall  be  registered  "  unless 
he  shall  have  paid  on  or  before  the  20th  of  .luly  all  the  poor-rates  and  assessed-taxes 
which  shall  have  become  payable  from  him  in  respect  of  such  premises  previously  to 
the  6th  of  April  then  next  preceding."  I  think  the  words  "  which  shall  have  liecome 
payable  from  him  "  involve  the  idea  of  a  definite  sum  payable  in  pra;senti,  which  the 
party  has  lieen  called  upon  to  pay,  and  in  respect  of  which  he  is  in  default,  and  not 
a  contingency  of  being  called  upon  to  pay  under  the  provision  in  the  1 7  G-.  2,  c.  38, 
s.  12.  The  words  are,  "shall  have  become  payable  from  him,"  not  "in  respect  of 
which  he  may  become  liable :  "  and  it  cannot  become  payable  from  him  until  the 
contingency  of  his  being  called  upon  to  make  good  the  default  of  the  per.son  primarily 
liable  has  been  ascertained,  and  the  amount  which  is  claimed  has  been  notified  to 
him.  The  proviso  in  the  27th  section  of  the  Reform  Act  takes  away  the  franchise  in 
the  event  of  the  paity  making  default  in  bearing  his  due  share  of  the  public  burthens. 
The  disqualifying  section  confirms  me  in  this  construction  ;  because  the  party  is 
disqualified  from  voting  unless  he  shall  have  paid  all  the  poor-rates  and  assessed-taxes 
which  shall  have  become  payable  from  him  on  or  before  a  certain  day.  Now,  the 
liability  to  the  poor-rate  is  entirely  different  from  the  liability  in  respect  of  assessed- 
taxes.  The  latter  are  assessed  for  the  ye;ir,  and  are  pay-[163]-able  at  certain  stated 
times ;  whereas,  the  poor-iate  is  levied  according  to  the  necessities  of  the  parish, 
which  cannot  be  foreseen,  and  the  making  it  may  be  enforced  by  peremptory  man- 
damus :  and,  as  contradistinguished  from  the  poor-rate,  it  is  payable  the  moment  the 
rate  is  complete,  that  is,  made,  allowed,  and  published.  Practically,  it  would  be 
impossible  for  the  incoming  tenant  to  know  how  much  of  the  last  rate  the  outgoing 
tenant  has  left  unpaid.  It  might  be  that  the  proportion  to  be  paid  by  the  incoming 
tenant  was  so  tiifling  that  the  overseers  might  not  think  it  worth  while  to  demand 
it  :  and,  if  such  an  objection  as  this  were  allowed  to  prevail,  a  keen  election  agent 
might  make  the  overseers'  forbearance  or  neglect  a  means  of  disfranchising  a  party 
who  has  been  in  no  default.  For  these  leasons  I  am  of  opinion  that  the  arrears  in 
question  did  not  become  payable  from  Burrington  until  the  persons  who  had  authority 
to  demand  payment  had  settled  the  amount  and  demanded  it,  and  so  fixed  him  with 
a  liability  to  paj^  a  certain  and  ascertiiined  debt. 

Williams,  J.  I  have  the  misfortune  in  this  case  to  diffei-  in  opinion  from  my 
Lord  and  my  two  learned  Brothers.  By  the  27th  section  of  the  Reform  Act  the 
franchise  for  boroughs  is  conferred  upon  101.  householders,  subject  to  the  fulfilment 
of  certain  conditions,  one  of  which  is  that  the  pai'ty  claiming  to  be  retained  upon  the 
list  of  voters  shall  have  paid,  on  or  before  the  20th  of  July,  all  the  poor-rates  and 
assessed-taxes  which  shall  have  become  payable  from  him  in  respect  of  the  premises 
previously  to  the  Gth  of  April  then  next  preceding.  The  question  before  us  is  narrowed 
to  this,  whether  this  party  has  fulfilled  that  condition.  It  appears  to  me  that  he  has 
not.  The  point  turns  upon  the  construction  of  the  12th  section  of  the  17  [164]  G  2, 
c.  38,  which,  after  reciting  that  "  persons  frequently  remove  out  of  parishes  and  places 
without  paying  the  rates  assessed  on  them,  and  other  persons  do  enter  and  occupy 
their  houses  or  tenements  part  of  the  year,  by  reason  whereof  great  sums  are  annually 
lost  to  such  parishes  and  places,"  enacts  that,  "where  any  person  or  persons  shall 
come  into  or  occupy  any  house,  land,  tenement  or  hereditament,  or  other  premises  out 
of  or  from  which  any  other  person  assessed  shall  be  removed,  or  which  at  the  time 
of  making  such  rate  was  empty  or  unoccupied,  that  then  every  person  so  removing 
from,  and  every  person  so  coming  into  or  occupying  the  same,  shall  be  liable  to  pay 
to  such  i-ate  in  proportion  to  the  time  that  such  person  occupied  the  same  respectively, 
in  the  same  manner  and  under  the  like  penalty  of  distress  as  if  such  person  so  removing 
had  not  removed,  or  such  person  so  coming  in  or  occupying  had  been  originally 
rated  and  assessed  in  such  rate ;  which  said  proportion,  in  case  of  dispute,  shall  be 
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ascertainefl  bv  anv  two  or  more  of  His  Majesty's  justices  of  the  peace."  Was  the 
pioportioiiate  amount  of  this  rate  payable  by  the  claimant  within  the  meaning  of  the 
proviso  in  the  27th  section  of  the  Reform  Acti  It  is  said  that  nothing  can  be 
considered  to  be  payable  from  the  party  in  respect  of  the  April  rate,  because  whether 
anvthintr  would  be  due  from  him  would  depend  upon  a  variety  of  circumstances 
which  remained  to  be  ascertained,  and  therefore  that,  until  those  circumstances  were 
ascertained,  no  sum  at  all  was  payable  from  him.  The  17  G.  2,  c.  38,  s.  12,  however, 
says  that  he  shall  be  liable  to  pay :  and  in  ray  opinion  the  rate  does  not  become  the 
less  payable  from  him,  because  the  payment  i.s  not  enforceable  until  the  contingency 
is  ascertained.  I  apprehend  he  is  equally  liable  in  the  same  manner  as  if  there  were 
no  difficulty  in  ascertaining  the  amount.  [165]  It  depends  upon  the  time  when  the 
party's  occupation  commenced,  and  cannot  be  varied  by  any  circumstances.  It  seems 
to  me,  therefore,  to  be  impossible  to  say  that  this  person  has  fulfilled  the  condition 
upon  which  his  right  to  be  registered  depended,  viz.  that  of  payment  of  all  rates 
payable  from  him  in  respect  of  the  premises  occupied  by  him.  On  the  whole,  I  do 
not  think  it  can  be  properly  said  that  all  the  rates  have  been  paid,  when  the  sum  due 
under  the  17  G.  2,  c.  38,  s.  12,  which  the  voter  is  by  the  express  words  of  the  statute 
liable  to  pay,  has  not  been  paid. 

WiLLES,  J.    I  incline  to  the  opinion  that  the  course  taken  by  the  revising-barrister 

in  this  case  was  right.     At  least,  I  cannot  see  my  way  to  the  conclusion  that  he  was 

wrong,  and  therefore  I  cannot   hold  that    his   decision   should   be  reversed.     The 

question,  no  doubt,  is  one  of  considerable  nicety.     It  turns  upon  the  words  "  which 

shall  have  become  payable  from  him  "in  the  27th  section  of  the  Reform  Act.     No 

ditticulty  arises  as  to  the  rates  made  during  the  time  the  premises  were  occupied  by 

Burrington.     He  is  bound  to  know  when  a  rate  is  made.     The  payment  of  it  is  made 

a  condition   precedent  to  his  right  to  be  o'l  the  register.     He  is  not  allowed  to  excuse 

himself  on  the  ground  of  any  laches  on  the  part  of  the  parish  officers.     That  is  quite 

clear.     But  here  we  have  to  deal  with  a  rate  which  was  made,  allowed,  and  published 

before  the  claimant  came  into  the  occupation  of  the  premises.     In  respect  of  such  a 

rate,  it  is  wholly  unknown  to  the  incoming  tenant  whether  it  was  in  arrear  or  not. 

The  knowledge  of  that  fact  is  confined  to  the  parish  officers.     The  revising-barrister 

held  that  there  was  a  distinction  amounting  to  a  difierence  between  the  two  cases. 

It  is  easy  enough  to  see  the  di.stinction  :  but  the  question  is  whether  that  should  make 

a  difference  in  the  con-[166]-struction  of  the  Reform   Act.     The  distinction  is  that, 

with  respect  to  a  rate  made  before  his  occupation  commenced,  the  party  cannot  be 

said  to  be  bound  to  take  notice  that  such  a  rate  has  been  made,  or  that  any  obligation 

rested  upon  him  to  pay  it  or  any  portion  of  it,  unless  you  go  the  length  of  holding 

that  he  is  bound  to  make  inquiry.     Whether  or  not  he  was  "bound  to  make  inquiry, 

appears  to  me  to  be  the  only  troublesome  question  in  the  case.     I  apprehend  that, 

when  the  recital  and  the  enacting  part  of  the  12th  section  of  the  17  G.  2,  c.  38,  are 

looked  at,  it  will  be  found  that  it  is  a  section  which  was  not  intended  to  regulate 

generally  the  rights  of  outgoing  and  incoming  tenants,  but  simply  to  give  a  remedy 

to  parish  oflicers  for  the  recovery  of  rates  left  unpaid  by  tenants  removing;  such 

remedy  being  given  against  each  tenant,  the  outgoing  and  the  incoming  tenant,  for 

a  proportionate  part  of  the  rate  for  the  periods  they  may  respectively  have  occupied. 

It  IS  a  special  provision  for  the  case  of  a  tenant  going  out  and  leaving  a  current  rate 

unpaid.     Therefore  you  have  at  once  the  distinction   between   the  liability  of  the 

party  assessed  and  that  of  the  person  who  has  come  lawfully  into  the  possession  of 

premises  in  respect  of  which  he  maybe  liable  to  pay  something  which  is  not  primarily 

due  from  him.     That  is  the  obvious  distinction  between  the  two  cases  :  the  one  is  an 

absolute  liability ;  the  other  contingent  or  conditional.     Then  there  is  the  further 

distinction,  that  the  liability  created  by  the  17  G.  2,  c.  38,  s.  12,  is  one  in  respect 

ot  which  the  incoming  tenant  neither  knows  nor  is  bound  to  know  of  its  existence. 

1  cannot  but  think  that,  in  construing  the  Registration  Act,  it  should  be  borne  in 

mind  that  the  register  is  but  evidence  of  the  right  to  vote,  and  that  the  liability 

created  by  the  1(   G.  2  c.  38,  s.  12,  is  a  limitation  or  condition  imposed  upon  that 

nght:  and  therefore  I  do  not  see  why  we  should  not   [167]  apply  the  ordinary  law 

as  to  condition.s  to  such  a  case.     I  disclaim  altogether  Jeciding  this  question"  upon 

the  giving  or  taking  away  of  the  franchise.     But  I  think  a  person  who  claims  a  right 

to  vote  should  not  have  a  condition  enforced  against  him  more  strictly  than  conditions 

in  ordinary  cases  are  enforced.     I  cannot  help  thinking  that  the  parish  officers  and 
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the  claimant  are  to  be  considered  as  if  the  former  were  the  obligees  of  a  bond  and 
the  latter  the  obligor,  and  the  obligation  was  that,  if  A.  B.  (the  former  tenant)  has 
not  alread\'  satisfied  the  amount  due  for  the  current  rate,  and  the  obligees  choose  to 
hold  the  obligor  liable  under  the  statute  17  Ct..2,  c.  38,  s.  12,  the  latter  should  pay 
it.  In  that  case  I  take  it  that,  according  to  every  ordinary  principle  of  law,  notice 
ought  to  be  given  by  the  party  who  is  to  receive  the  money,  and  that  the  obligor 
would  incur  no  forfeiture  until  such  notice  had  been  given.  To  use  a  familar  illustration, 
there  could  be  no  more  until  such  notice  was  given.  In  Comyns's  Digest,  Condition 
(L.  8),  and  Pleader  (C.  73),  are  abundant  authorities  that,  in  the  case  of  ordinary 
conditions,  notice  of  default  must  be  given.  This  is  evidently  the  distinction  upon 
which  the  revising-barrister  has  acted.  Forming  the  best  judgment  I  am  able,  I  have 
therefore  come  to  the  conclusion  that  his  decision  is  right,  or,  at  all  events,  that  I 
caunot  see  that  it  is  wrong. 

Keating,  J.  I  have  come  to  the  conclusion,  upon  the  whole,  that  the  decision  of 
the  revising-barrister  in  this  case  is  right.  The  question  undoubtedly  is  one  of  con- 
siderable nicety,  viz.  what  is  meant  by  the  proviso  in  the  27th  section  of  the  Eeform 
Act,  that  the  claimant  before  he  shall  be  entitled  to  be  registered  shall  have  paid  all 
the  poor-rates,  &c.,  which  shall  have  become  payable  from  him  in  respect  of  the 
premises.  [168]  I  agree  with  my  Lord  and  my  Brother  Willes  that,  the  claimaut 
not  ha^ng  himself  necessarily  any  notice  of  the  existence  of  a  state  of  things  which 
would  make  the  antecedent  rate  payable  from  him  when  he  entered  upon  the  occupa- 
tion, there  must  be  an  obligation  on  some  one  who  is  cognizant  of  the  fact  of  its 
payability  to  give  him  notice.  Here,  that  obligation  could  only  rest  upon  the  parish 
officers.  The  17  G.  2,  c.  38,  s.  12,  contemplates  the  tenant's  not  only  going  away 
during  the  currency  of  a  rate,  but  also  going  away  leaving  the  rate  unpaid.  The 
reasonable  construction  of  the  27th  section  of  the  Eeform  Act  appears  to  me  to  be 
that,  there  having  been  no  demand  of  the  rate  made  upon  this  person,  or  other  notice 
to  him  of  the  existence  of  a  state  of  things  which  would  make  it  payable  from  him, 
the  non-payment  of  it  did  not  disqualify  him  from  being  upon  the  list  of  voters. 

Decision  affirmed  (a). 

BoROCGH  OF  Kidderminster. 

ElCHARD  PoWELl.,  Appellant;  William  Farmer,  Respondent.     Jan.  17th,  1865. 

[S.  C.  H.  &  P.  172  ;  34  L.  J.  C.  P.  71 ;  11  L.  T.  736 ;  11  Jur.  X.  S.  162 ; 

13  W.  E.  467] 

1.  The  tenant  of  land  in  a  borough  erected  thereon  at  his  own  expense  a  wooden 
structure  with  boarded  sides  and  a  thatched  roof,  and  supported  by  wooden  posts 
let  into  the  ground,  and  used  the  same  for  storing  potatoes  and  other  things  con- 
nected with  his  business  of  a  market  gardener.  The  revising-barrister  having  found 
the  thing  so  described  to  be  a  "building"  within  the  27th  section  of  the  Eeform 
Act, — Held,  that  there  was  not  sufficient  in  the  description  which  he  had  given  to 
authorize  the  court  to  reverse  his  decision. — 2.  And,  the  revising-barrister  having 
found  that  this  building  was  occupied  by  the  party  "  as  tenant," — the  Court  (acting 
on  the  general  presumption  that  things  affixed  to  the  freehold  pass  to  the  landlord) 
held  that  they  could  not  see  sufficient  on  his  statement  to  authorize  them  to  reverse 
his  decision. — 3.  The  tenant  had  erected  in  like  manner  on  the  land  a  pig-stye, 
with  a  slated  roof,  but  in  other  respects  similar  to  the  structure  before  mentioned  : 
— Semble,  that  this  was  not  a  "  building  "  within  the  act. 

At  a  court  held  for  the  revision  of  the  lists  of  voters  for  the  borough  of  Kidder- 
minster, Eichard  Powell  objected  to  the  name  of  William  Farmer  being  retained 
[169]  on  the  list  of  persons  entitled  to  vote  in  the  election  of  a  member  for  the 
borough  of  Kidderminster  in  respect  of  property  occupied  within  the  parish  of 
Kidderminster  Borough. 

The  said  William  Farmer  is  a  market-gardener,  and,  for  the  purposes  of  that 
business,  had  rented  and  occupied  under  the  same  landlord  five  acres  of  land  in  the 
parish  of  Kidderminster  Borough,  for  more  than  twelve  calendar  months  next  previous 
to  the  last  day  of  July,  1864,  of  the  clear  yearly  value  of  201. 

(a)  The  question  being  one  which  was  fairly  arguable,  no  costs  were  given. 
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There  was  mo  binlding  on  the  hi.ul  when  the  said  William  Farmer  first  took  the  ; 
same  of  his  landlord  ;  but,  previously  to  the  .31st  of  July  1663,  the  said  William 
1<\ rmer  bad  erected  on  the  land,  at  his  own  expense,  a  wooden  structure  with  hoarded 
sides  and  a  Ihatdml  roof,  and  mpiwrkd  by  wooden  imsh  U  mto  the  grow>d.  The  entrance 
to  this  structure  was  by  a  door  fastened  by  a  padlock ;  fnui  it  was  used  hi/ the  said 
jniliam  Farmer  for  storinij  potatoes  and  other  things  connected  with  his  husmess.  ihe  said 
Williira  Farmer  had  erected  in  like  manner  on  the  said  land  a  pig-stye,  with  a  slated 
rwj  ltd  in  other  respects  similar  to  the  structure  hefore  mentioned.  The  flooring  of  the 
pig-stye  was  cinders  laid  on  the  ground  to  keep  it  dry. 

It  was  objected  on  Ijehalf  of  the  said  Kichard  Powell,  that  the  said  William 
Farmer's  name  ought  to  be  expunged  from  the  said  list,  on  the  following  grounds,— 
first  that  the  structures  erected  by  the  said  William  Farmer  were  not  nor  was  either 
of  them  a  "  building,"  within  the  meaning  of  the  Keform  Act,— .secondly,  that,  inas- 
much as  the  structures  had  been  erected  by  the  tenant,  they  formed  no  part  of  the 
property  for  which  he  paid  rent,  and  could  not  be  said  to  [170]  be  occupied  by  him 
with  the  land  as  tenant  under  the  same  landlord. 

The  i'evisinu--barrister  held  that  the  said  structures  were  buildings  within  the 
meaning  of  the^act ;  and  that  they  were  affixed  to  the  freehold  :  and  he  decided  to 
retain  Che  name  of  the  said  William  Farmer  on  the  said  list. 

If  the  court  should  be  of  opinion  that  his  decision  was  wrong,  the  name  of  the  said 
William  Farmer  was  to  be  expunged  from  such  list. 

Keane,  C^.  C,  for  the  appellant.  That  which  Farmer  relies  on  as  constituting  his 
qualification  to  be  upon  the  register  is  clearly  not  sufficient  within  the  2  W.  4,  c.  45, 
s.  27.  The  words  of  the  section  are,  "any  house,  warehouse,  counting-house,  shop,  or 
other  building,"  occupied  either  sepai'ately  or  jointly  with  any  land  within  the  city  or 
borough,  &c.  Land  alone  will  not  qualify  under  this  section.  The  thing  here 
described, — the  shed, — clearly  would  not  be  such  a  tenement  as  would  confer  a  settle- 
ment. In  The  King  v.  The  Inhabitants  of  Londontharpe,  6  T.  R.  377,  a  pauper  rented 
land  in  Cxrantham  of  the  annual  value  of  61.  10s.  6d.,  and  built  on  part  of  it  a  post 
wind-mill,  at  the  expense  of  1201.,  which  Ijy  agreement  with  his  landlord  he  was  to 
be  at  liberty  to  remove  at  pleasure.  He  let  the  mill  for  a  part  of  the  time  at  the  rent 
of  91.  per  annum  :  and  it  was  held  that  this  was  not  the  taking  of  a  tenement  of  101. 
a  year,  and  consequently  that  the  pauper  gained  no  settlement  in  Grantham.  The 
"wooden  structure "  here  was  no  part  of  that  which  Farmer  rented.  [Keating,  J. 
The  revising-bariister  finds  that  it  was  a  "  building,"  and  that  it  was  affixed  to  the 
freehold.]  He  describes  the  structure ;  and  the  court  may  very  well  say  that  they 
do  not  agree  that  a  thing  so  constructed  could  be  a  building  or  atiixed  to  the  freehold. 
Things  [171]  erected  foi-  the  purpose  of  trade  are  removable :  Hellawell  v.  Eastiuood, 
6  Exeh.  29.5.  [Illrle,  C.  J.  In  Elwes  v.  Mav;  .3  East,  38,  a  distinction  is  taken  between 
things  annexed  to  the  freehold  for  the  purposes  of  trade,  and  those  erected  for  the 
purposes  of  agriculture.]  This  structure  was  erected  for  the  convenience  of  the  party's 
business  of  a  market-gardener,  and  was  clearly  removable  by  him.  [Byles,  J.  In 
iratson,  Ajjp.,  Cotton,  I.'esp.,  5  C.  B.  51,  2  Lutw.  Reg.  Cas.  53,  'it  was  held  that,  where 
the  rcvising-barrister  finds  a  certain  erection  to  be  a  "  building  "  within  the  statute, 
and  gives  a  description  which  does  not  necessarily  shew  that  it  cannot  be  a  building 
within  the  act,  the  court  will  not  interfei'e  with  his  decision.]  The  description  of 
the  building  there  was  given  as  follows  :— "  The  shed  stood  against  a  wooden  paling, 
the  boundary  of  the  wharf,  but  was  not  fastened  to  it.  Six  posts  put  into  the  grouiid 
suppoited  a  tarpaulin  or  tar-cloth,  which  formed  the  roof.  One  of  the  sides  of  the 
shed  was  boarded  up  wdth  boards  fastened  to  the  posts  by  nails.  The  shed  was 
used  for  purposes  connected  with  the  occupation  of  the  wharf."  In  the  course  of  the 
argument,  :\laule,  J.,  says  ;  "  The  revising-barrister  has  found  that  this  is  a  '  building,' 
withm  the  meaning  of  the  act ;  and  he  gives  us  a  description  embracing  some  of  the 
incidents  of  a  building.  He  describes  two  sides  of  the  structure :  the  rest  may  be  of 
solid  masonry."  In  giving  judgment,  Wilde,  G.  J.,  says:  "The  revising-barrister  has 
found  the  erection  in  question  to  be  a  '  building '  within  the  meaning  of  the  act;  and 
his  decision  must  stand,  unless  the  court  is  .satisfied  that  the  thing  described  cannot 
be  a  building.  It  is  difficult  accurately  to  define  what  is  a  building.  The  statute 
uses  the  word  'warehouse.'  I  do  not  apprehend  that  this  could  not  be  called  a  ware- 
house, merely  because  it  might  be  open  on  all  sides.  The  shed,  as  it  [172]  is  called, 
appears  to  be  closed  on  two  sides  ;  and  to  have  a  roof  ;  and  it  is  used  by  the  respondent 
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-:  purposes  connected  with  the  occupation  of  the  wharf.  It  is  also  stated  to  be  used 
li\-  one  Marks  as  a  place  of  deposit  for  goods.  When,  therefore,  it  is  said  that,  to 
constitute  a  building  within  the  act,  the  thing  must  be  ejusdem  generis  with  those 
particularly  enumerated,  I  think  that  this  does  sufficiently  appear  to  be  a  '  warehouse.' 
.\t  all  events,  there  is  nothing  in  the  case  that  is  inconsistent  with  its  being  so  held. 
The  revising  banister  having  found  it  to  be  a  'building'  within  the  act,  I  must  assume 
that  it  has  all  the  requisites  to  constitute  a  building,  except  the  incidents  he  sets  out. 
And  I  see  nothing  in  the  facts  he  has  stated  to  guide  the  court  in  the  exercise  of  its 
opinion,  that  can  prevent  this  being  a  building  analogous  to  a  warehouse."  And 
Maule,  J.,  added  :  ''  Its  being  more  or  less  substantial  cannot  affect  the  question." 
Here,  however,  we  have  a  full  description  of  the  thing,  and  of  the  circumstances  under 
which  it  was  erected :  and  these  totally  exclude  the  notion  of  its  being  a  building 
or  any  part  of  that  which  the  respondent  rented.  It  is  neither  a  building,  nor  is  he 
tenant  of  it.  [Byles,  J.  Suppose  the  respondent  does  not  exercise  his  right  to  remove 
this  structure  ;  ]  He  may  in  that  case  be  assumed  to  have  ceded  it  to  his  landlord  ; 
and  the  next  occupier  may  possibly  become  tenant  of  a  building.  The  '"pig-stye" 
clearly  cannot  in  any  sense  be  said  to  be  a  building:  it  must  be  either  Jit  for  the 
habitation  of  man,  or  a  place  to  be  used  for  commercial  purposes. 

Karslake,  Q.  C.  (with  whom  was  the  Hon.  R.  Bourke),  for  the  respondent. 
Watson,  App.,  Colf.on,  liesp.,  is  precisely  iu  point.  It  is  impossible  for  the  court  to 
hold  that  a  structure  described  as  this  is  cannot  be  a  building.  Then,  as  to  the 
character  of  the  [173]  occupation, — If  the  structure  be  irremovable,  it  cannot  be  said 
that  the  respondent  does  not  occupy  it  as  tenant.  Whatever,  as  a  general  rule,  is 
fixed  to  the  soil  becomes  part  of  the  soil.  [Erie,  C.  J.  The  statute  intended  that,  to 
be  a  voter  for  a  borough,  the  part}'  should  be  an  inhabitant,  or  should  have  some 
commercial  interest  therein.  Land  may  be  joined  to  the  other  subject  of  qualification 
in  order  to  eke  out  the  value  :  but  there  must  be  "  house,  warehouse,  counting-house, 
shop,  or  other  building,"  that  is,  something  of  the  same  character  and  description  as 
those  mentioned.  This  principle  was  incidentally  discussed  in  the  recent  case  of  Cook, 
App.,  Huinhcr,  lie'^p,  11  C.  B.  (X.  S.)  33,  K.  &  G.  413.]  Then,  a  pig-stye  may  equally 
be  a  building  within  the  meaning  of  the  act.  [Erie,  C.  J.  It  may  be  that  the  shed 
used  by  the  market-gardener  for  storing  his  potatoes  may  be  a  building  used  for  the 
purposes  of  trade.  But  it  seems  to  me  that  a  dog-kennel  would  form  as  good  a 
qualification  for  a  vote  as  a  pig-stye.] 

Kcane,  Q.  C,  in  reply,  referred  to  Culling  v.  Tuffnal,  Bui.  N.  P.  34,  Waiuhrough  v. 
Maton,  4  Ad.  &  E.  8S4,  6  X.  &  M.  367,  The  King  v.  The  Inhabitants  of  Otley,  I  B.  & 
Ad.  161,  and  Martin  v.  lloe,  7  Ellis  &  B.  237. 

Cur.  adv.  vult 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  court : — 

Upon  this  appeal  two  questions  are  raised, — first,  whether  the  shed  described  in 
the  case  was  a  "building"  within  the  statute,  that  is,  whether  it  had  sufficient  per- 
manence, and  was  ejusdem  generis  with  the  buildings  specified  in  the  statute, — house, 
warehouse,  counting-house,  shop. 

[174]  The  revising-barrister  found  it  to  be  such  a  building ;  and,  according  to  the 
principle  laid  down  in  IFatson,  App.,  Cotton,  lUap.,  5  C.  B.  .51,  i  Lutw.  Keg.  Cas.  -53, 
we  do  not  see  sutKcient  in  the  description  he  has  given,  to  authorize  us  to  reverse  his 
decision.  It  is  constructed  of  planks  nailed  to  posts  let  into  the  ground,  and  used 
for  storing  potatoes,  that  being  an  article  in  the  way  of  the  claimant's  tiade  of  a 
markct-gaidener. 

The  second  question  is,  whether  this  shed  was  occupied  by  the  claimant  in  the 
capacity  of  tenant.  As  to  this,  the  facts  are  that,  at  the  time  of  the  demise  there 
was  no  shed  on  the  premises ;  but  the  claimant  placed  it  there  during  his  term,  and 
used  it  as  above  mentioned. 

The  revising-barrister  found  that  it  was  so  occupied  ;  and  we  do  not  see  sufficient 
on  his  statement  to  authorize  us  to  reverse  his  decision. 

If  the  shed  had  become  the  pioperty  of  the  landlord,  it  was  occupied  by  the 
claimant  in  his  capacity  of  tenant,  although  he  constructed  the  shed  and  placed  it 
there  during  the  term  :  and  the  general  rule  is,  "  quicquid  plantatur  solo  solo  cedit." 
It  may  be  that  the  shed  continued  the  property  of  the  tenant,  and  was  subject  to  be 
removed  by  him  at  any  time  during  the  term.  His  right  to  do  so  might  depend  on 
his  contract  with  his  landlord,  or  on  the  nature  of  the  structure  being  such  as  would 
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make  it  removable  as  a  trade-fixture.  But,  whatever  may  be  the  right  of  the  tenant 
ii  further  facts  were  added,  upon  the  statement  made,  we  act  on  the  genera  presump- 
tion that  things  atlixed  to  the  freehold  pass  to  the  landlord  and  affirm  the  decision. 

The  revisin-'-barristerhas  raised  a  further  question,  whether  a  pig-stye  is  a  building 
eiusdem  generit  with  "house,  warehouse,  counting-house,  and  shop."  It  is  [175]  not 
uecessarv  to  answer  this  question,  which  is  only  raised  in  case  the  shed  was  found  in- 
sufficient- but  we  would  add  that  we  are  by  no  means  prepared  to  assent  to  the 
revisin^-barrister's  opinion  on  this  point,  without  further  discussion. 

We"would  further  add  that  the  revising-barrister  has  in  our  judgment  done  good 
service  iu  sending  this  and  the  next  following  case  to  us  for  our  decision,  and  giving 
us  the  opportunity  of  explaining  what  we  consider  to  be  the  true  meaning  of  the  court 
in  Ji'atson,  App.,  Cotton,  I!esp.,  and  thereby  putting  some  limitation  upon  the  wide 
inferences  drawn  therefrom,— contrary,  in  some  degree,  to  the  intention  both  of  the 
legislature  as  expressed  in  the  statute,  and  of  the  judges  expounding  the  same. 

Decision  affirmed  (a). 

Borough  of  Kidderminster. 

Richard  Powell,  Appellant;  John  George  Boraston,  Respondent. 
Jan.  17th,  1865. 

[S.  C.  H.  &  P.  179 ;  34  L.  J.  C.  P.  73  ;  1 1  L.  T.  734  ;  11  Jur.  N.  S.  160 ;  13  W.  K. 
465.  Discussed,  Mmi^h  v.  Harm,  1865,  L.  K.  1  C.  P.  160.  Referred  to,  Fowdl  v. 
Kempton  Park  Racecourse  Company,  [1897]  2  Q.  B.  266;  [1899]  A.  C.  143.] 

1.  The  respondent  occupied  a  farm  of  which  a  few  acres,  worth  more  than  101.  a  year, 
were  within  a  borough,  but  with  no  building  thereon.  An  electioneering-agent,  for 
the  purpose  of  creating  a  vote,  erected  on  this  land  a  shed,  made  of  wood,  having 
four  boarded  sides  and  a  boarded  roof,  and  being  supported  by  four  posts  let  into 
the  ground  three  feet. — The  revising-barrister  having  held  that  this  was  a  "  building  " 
within  the  27th  section  of  the  Pieform  Act,  and  that  it  was  occupied  by  the  respon- 
dent as  "tenant," — the  Court  (acting  upon  the  rule  laid  down  in  Cook,  App., 
Humber,  Resp.,  11  C.  B.  (M.  S.)  33,  K.  &  G.  413),  reversed  his  decision. — 2.  Remarks 
upon  IVatsmi,  App.,  Cotton,  Resp.,  5  C.  B.  51,  2  Lutw.  Reg.  Cas.  53. 

At  a  court  held  for  the  revision  of  the  lists  of  ^-oters  for  the  borough  of  Kidder- 
minster, Richard  Powell  objected  to  the  name  of  John  George  Boraston  being  re- 
[176]-tained  on  the  list  of  persons  entitled  to  vote  in  the  election  of  a  member  for 
the  borough  of  Kidderminster  in  respect  of  property  occupied  in  the  parish  of 
Kidderminster  Foreign. 

The  said  John  George  Boraston  is  a  farmer,  and  for  several  years  has  rented 
and  occupied  a  farm  at  Sutton  Common,  within  the  parish  of  Kidderminster  Foreign, 
but  being  partly  within  and  partly  beyond  the  limits  of  the  parliamentary  borough 
of  Kidderminster. 

The  greater  portion  of  the  farm,  including  the  farm-buildings,  is  beyond  the 
borough  limits ;  but  a  few  acres  of  land,  of  more  than  the  clear  yearly  value  of  101., 
lie  within  the  borough. 

There  was  no  building  on  the  land  within  the  borough  when  the  said  John  George 
Boraston  took  the  farm  of  his  landlord:  but,  in  the  summer  of  1862,  a  shed  was 
placed  upon  the  piece  of  land  within  the  borough.  This  shed  ivas  made  entirely  of 
wood,  haling  four  boarded  .iides  and  a  hoarded  roof,  and  being  supported  by  four  posts  let 
irdo  the  ground  three  feet.  It  adjoins  a  public  road  ;  and  most  of  the  side  boards  of 
the  shed  facing  the  road  have  been  broken  to  pieces.  There  is  no  floor  to  the  shed. 
It  IS  entered  by  a  door,  and  used  by  the  tenant  for  keeping  agricultural  implements  in. 

It  ^yas  proved  that  the  shed  was  erected  by  a  builder  of  Kidderminster,  in  accord- 
ance with  instructions  received  by  him  from  an  active  political  agent  in  that  borough 
who  had  no  interest  either  as  landlord  or  tenant  in  the  land  upon  which  it  was  erected. 
But  previously  to  its  erection  the  permission  of  the  said  John  George  Boraston  was 
asked,  who  replied  that  he  could  not  give  an  answer;  his  landlord  must  be  asked. 
i  here  was  no  evidence  of  the  landlord  having  given  such  permission  :  but  the  said 

(a)  See  the  next  case. 
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'ohu  George  Borastou  gave  [177]  iustructions  to  the  builder  as  to  the  size  of  the 
,  lor  of  the  shed,  and  told  him  that,  if  he  required  it  floored,  he  would  do  it  himself. 

It  was  objected  on  behalf  of  the  said  Kichard  Powell  that  the  name  of  the  said 
John  Borastou  ought  to  be  expunged  from  the  said  list,  on  the  following  grounds, — 
tirst,  that  the  shed  erected  as  aforesaid  w;is  not  a  "building,'  within  the  meaning  of 
ihe  Reform  Act, — secondly,  that,  under  the  circumstances  stjited  respecting  its  erection, 
.ere  was  no  occupation  of  the  shed  by  the  said  John  George  Borastou,  within  the 
-.eaniug  of  the  Reform  Act, — thirdly,  that  the  shed  formed  no  part  of  the  property 
for  which  the  said  John  George  Boraston  paid  rent,  and  could  not  be  said  to  be 
occupied  by  him  with  the  land,  as  tenant,  under  the  same  landlord. 

The  revising-barrister  held  the  contrary'  of  these  objections,  and  decided  to  retain 
the  name  of  the  said  John  George  Boraston  on  the  said  list. 

If  the  court  should  be  of  opinion  that  his  decision  was  wrong,  the  name  of  the  said 
•John  George  Boraston  was  to  be  e.xpunged  from  such  list. 

Keanc,  Q.  C,  for  the  appellant.  This  is  a  strongei-  case  than  that  of  PmveU,  App., 
Farmer,  lltip.,  ante,  p.  IGt'.  The  thing  described  in  the  ease  c;innot  under  any  cir- 
cumstances be  considered  as  a  "  building  "  within  the  act :  it  formed  no  part  of  the 
piemises  for  which  the  respondent  paid  rent.  The  revising-barrister  was  clearly 
wrong  in  holding  that  it  could  confer  a  qualification. 

Kai-slake,  Q.  C.  (with  whom  was  the  Hon.  R.  Bourke),  for  the  respondent.  The 
revising-barrister  has  found  this  structure  to  be  a  building.  The  description  he  gives 
of  it  is  not  such  ;is  to  preclude  the  possibility  of  [178]  its  being  a  building.  It  is 
used  by  the  tenant  as  part  of  his  holding,  for  the  storing  of  agricultural  implements. 
The  mere  fact  of  its  having  been  built  by  a  stranger  does  not  prevent  it  from  being  a 
"  building  "  within  the  act. 

Cur.  adv.  vult. 

Ekle,  C.  J.,  now  delivered  the  judgment  of  the  court : — 

The  respondent  occupied  a  farm  of  which  a  few  acres,  worth  more  than  lul. 
annually,  were  within  the  borough ;  and  on  this  part  of  the  farm  there  was  no  build- 
ing at  the  time  of  the  demise,  nor  for  years  after.  In  1862,  an  electioneering-agent, 
having  no  interest  of  any  sort  in  the  land,  caused  a  shed,  made  of  boards  nailed  to 
posts,  to  be  erected,  and  therein  the  respondent  had  kept  some  agricultural  imple- 
ments. There  was  no  evidence  that  the  landlord  had  any  knowledge  on  the  subject. 
The  revising  barrister  held  that  this  shed  was  a  building  within  the  statute,  and  that 
it  was  occupied  by  the  respondent  as  tenant.  His  decision  is  the  subject  of  this 
appeal :  and  we  are  of  opinion  that  it  should  be  reversed  on  both  points. 

The  legislature  h;is  not  defined  with  clearness  the  qualification  for  a  vote  in  a 
borough.  In  a  county,  all  that  is  comprised  under  the  term  land  is  the  principal 
source  of  qualification.  But,  in  a  borough,  land  alone  does  not  qualify  :  it  can  only  be 
used  as  an  accessary  to  a  building  for  the  sole  purpose  of  making  up  the  value  of  101. 

The  intention  of  the  legislature  respecting  a  qualification  for  a  borough  was  much 
considered  in  Cook,  App.,  Hiunba;  Hesp.,  1 1  C.  B.  (X.  S.)  33,  K.  &  G.  iI3.  It  is  there 
laid  down,  at  p.  11,"  that  the  qualification  is  compounded  of  four  elements,— tenement, 
value  occupation,  and  estate.  For  tenement,  there  must  be  [179]  a  house,  warehouse, 
counting-house,  shop,  or  other  building  analogous  thereto :  there  must  be  the  annual 
value,  101. :  there  must  be  occupation,  that  is,  actual  exercise  of  the  rights  of  an  owner 
in  possession,  during  the  requisite  time :  and  there  must  be  an  estate  in  the  tenement, 
either  of  fee  or  less.  If  these  four  distinct  elements  are  combined  in  the  claimant,  he 
is  qualified  [in  respect  of  property] ;  if  otherwise,  he  is  not.  Now,  although  they 
must  exist  in  combination,  in  order  to  qualify,  still,  in  inquiring  into  the  existence  of 
the  combination,  each  element  must  be  separately  ascertained, — first,  is  the  claimant 
tenant? — secondly,  is  he  occupier  I — thirdly,  is  the  tenement  sufficient  in  value  ! — and, 
fourthly,  in  kind  '. "'  Again,  in  pp.  4-1  and  4-5,  it  is  said  :  "  The  statute  required  some 
permanent  occupation  of,  and  some  independent  interest  in,  the  property.  The 
permanence  prevents  the  sudden  creation  of  votes.  The  ownership  or  the  tenancy 
(with  rating)  indicates  some  independence," — in  other  words,  the  requirement  of  at 
least  a  tenancy  excludes  some  occupations  of  less  independence,  such  as  that  of  servants 
and  objects  of  charity.  "  As  to  the  kind  of  tenement  which  qualifies,  the  statute  has 
described  two  classes  of  buildings,  namely,  those  used  for  residential  and  those  used 
for  commercial  purposes ;  that  is  house  for  residence ;  warehouse,  counting-house, 
shop,  or  other  analogous  building,  for  commercial  purposes." 
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To  apply  these  principles  to  the  present  case,  we  think  that  the  so-called  building 
is  not  of  the  class  specified  in  the  statute,  that  is,  it  is  neither  m  the  residentiary  class 
nor  in  the  class  connected  with  commercial  industry.  We  also  thnik  that  the  claimant's 
occupation  thereof  was  not  in  the  capacity  of  tenant. 

As  to  the  first  question, —whether  the  so-called  building  is  sufficient  to  qualify,— 
we  are  aware  of  the  impossibility  of  defining  clearly  what  is  included  in  [l80j  the 
class  described  in  the  statute  by  the  words  "or  other  building,"  and  of  the  difficulty 
of  affirming  that  a  thing  is  not  in  a  clas.s,  when  the  boundary  of  the  class  is  unknown. 
We  are  als'o  aware  of  the  immense  variety  of  structures  which  are  sufficient  buildings, 
considering  the  locality  and  the  use  for  which  they  are  adapted  in  that  locality. 
Still,  we  are  of  opinion  that  the  intention  of  the  legislature  would  be  defeated,  and 
the  words  indicating  the  class  of  buildings  which  qualify  would  be  without  any  effect, 
if  everything  which  could  be  called  a  building  was  held  sufficient.  It  ought  to  be  in 
some  degree  adapted  both  to  be  used  by  man  either  for  residence  or  for  the  industry 
to  which  the  statute  relates,  and  also  to  have  the  degree  of  durability  which  is  included 
in  the  idea  of  a  building. 

The  shed  in  question  fulfils  neither  of  these  conditions.  The  boards  weie  nailed 
to  the  posts  for  the  purpose  of  performing  the  part  of  a  shed  to  the  revising-l)arri.ster, 
not  for  any  pur|  osc  connected  with  the  interest  of  the  occupier  ;  and  was  so  frail  as 
to  have  been  destroyed  in  part  before  the  required  year  had  elapsed. 

The  legislature  intended  that  "  building"  should  give  the  primary  qualification; 
and  that  "land  '  should  be  a  secondary  resort,  if  the  building  was  not  worth  101.  per 
annum.  But  "  land  "  would  become  the  primary  qualification,  if  a  shed  of  no  value 
added  to  land  of  the  lequired  value  was  held  to  qualify. 

We  are  aware  that  the  question  whether  a  building  qualities  is  more  a  question  of 
fact  than  law,  to  be  answered  by  the  revising-barrister,  performing  the  part  of  a  jury 
in  applying  the  law  to  the  facts  before  him.  We  are  also  aware  of  the  soundness  of 
the  principle  laid  down  in  irafson,  .Ipp.,  Coilon,  lie.yj.,  a  C.  B.  51,2  Lutw.  Reg.  Cas.  53, 
that,  if  the  revising-barrister  finds  the  building  in  question  to  be  within  the  statute, 
the  [181]  court  will  make  every  presumption  for  the  purpose  of  supporting  his  finding, 
and  will  not  reverse  it  unless  the  case  shews  it  to  be  erroneous.  We  adopt  these 
principles  as  sound  :  still,  we  think  that  this  decision  is  shewn  to  be  erroneous. 

The  case  of  IFatson,  App.,  L'ollon,  Besp.,  has  been  treated  by  some  text-writers  as 
if  it  had  decided  that  a  tarpaulin  supported  by  poles,  as  described  in  the  case,  was  a 
"  building  "  within  the  statute  :  and  they  have  drawn  wide  inferences  therefrom  ;  and 
these  inferences  are  carried  to  the  furthest  extent  in  2  Lutwyche's  Reports,  58.  The 
learned  reporter,  in  a  note  there,  speaking  of  this  case,  thus  expresses  himself, —  'It 
will  not  be  easy  in  future  to  say  what  is  not  a  'building,'  however  slight  and  unsub- 
stantial the  stiucture  may  be,  provided  there  be  a  roof^o  it."  And  "he  goes  on  to 
say  that,  "if  a  building  be  cajialile  of  holding  and  protecting  any  articles,  whether  of  a 
perishable  nature  or  not,  it  may  faiily  be  considered  to  be  a  warehouse."  He  further 
goes  on  to  say  that,  on  these  principles,  "  thei'e  seems  to  be  no  reason  why  a  party 
may  iiot  be  qualified  to  vote  for  a  borough  in  respect  of  his  occupation  of  a  fowl-house, 
a  donkey-shed,  or  a  pig-stye,  if  the  land  occupied  therewith  will  make  up  the  required 
annual  value." 

The  report  of  this  case  in  5  C.  B.  51,  does  not  warrant  the  inference  thus  drawn 
from  It.  It  appears  there  that  the  judges,  resolving  to  support  the  finding  of  the 
barrister,  unless  he  states  facts  shewing  that  he  must  have  been  in  error,  take  his 
description  to  be  incomplete,  and  assume  that  the  description,  if  it  had  been  complete, 
would  have  shewn  that  the  shed  was  a  building  in  the  ordinary  sense  of  the  word,  and 
was  properly  included  in  the  same  class  as  warehouse.  At  p.  52  of  that  report, 
Mfioi  •  .'f"'^'*  ■  "'^'^'^  revising-barrister  gives  us  a  description  embracing  some  of  the 
Lia^J  incidents  of  a  'building.'  He  describes  two  sides  of  the  structure  :  the  rest  may 
"B  oj  solid  masonri/.  He  does  not  profess  to  give  a  full  description  of  it."  Wilde,  C.  J., 
says  It  IS  possible  to  conceive  sheds  of  a  very  substantial  and  valuable  character;  for 
instance,  the  sheds  m  the  docks,  which  for  the  most  part  consist  of  columns  of  iron  or 
stone,  supporting  slated  roofs."  Then,  in  his  jud.ment,  the  Chief  Justice  says,- 
ine  revismg-barrister  hamuj  found  it  to  he  a  '  Ijuildnu/' ici/hm  the  ad,  we  must  assume 
taat  it  has  all  the  requisites  to  constitute  a  'building,'  except  the  incidents  he  sets 

uL,  .■'  '^•',f-?-  "'^  ''  "°'  '^'•''"■«''  '^*«'  '/*«  ^h<^'i  "'  'P^estion  isa'tmihUud' 

>viien  once  it  is  esfciblished  that  the  thing  is  a  'building,'  the  only  question  which 
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remains,  is  to  be  decided  by  the  uses  and  purposes  to  which  the  building  is  or  may  be 
put.  If  it  is  or  may  be  applied  to  the  purposes  of  a  building  such  as  is  mentioned  in 
the  act,  it  may  be  said  to  be  a  building  within  the  meaning  of  the  act.  Its  being 
more  or  less  substantial  cannot  affect  the  questiou.  Nobody  would  for  a  moment 
iloubt  that  a  place  constructed  at  great  expense,  and  of  great  solidity,  closed  on  two 
siiles,  and  used  for  the  stowage  of  goods,  would  be  a  building  within  the  act.  Assume 
this  to  be  a  building,  and  in  what  does  that  differ  from  this  ?" 

It  thus  appears  to  us  that  the  judges  do  not  hold  that  the  shed  as  described  is  a 
"  building  '"  within  the  act ;  but  they  declare  it  to  be  their  duty  to  assume  any  possible 
facts  not  excluded  by  the  case,  for  the  purpose  of  affirming  the  barrister's  finding. 
The  barrister  finds  it  to  be  a  building :  that  finding  is  to  stand,  unless  the  case  excludes 
the  possibility  of  its  being  a  building  :  and  the  judges  say  that,  consistently  with  the 
case,  the  shed  may  have  been  on  two  sides  of  solid  masonry',  and  may  have  been  of 
a  very  valuable  and  substantial  character,  and  may  have  been  used  for  the  stowage  of 
goods. 

[183]  We  may  remark  that  it  would  have  been  better  if  the  case  had  been  sent 
back  for  re-statement,  as  Mr.  Gray  requested.  The  argument  of  that  learned  counsel, 
on  behalf  of  the  appellant,  seems  to  have  been  considered  by  the  court  as  perfectly 
sound  in  law ;  but  it  did  not  prevail,  because  the  facts  were  assumed  to  exist  which 
made  it  irrelevant.  Mr.  Gray  contended  that  the  building  must  be  something  sub- 
stantial, something  ejusdem  generis  with  those  specifically  mentioned,  and  not  a  mere 
temporary  erection  for  the  more  convenient  use  of  the  land,  that  could  be  removable 
by  the  tenant :  and  none  of  the  judges  disputed  the  cori-ectness  of  this  view  of  the  law. 

In  deciding  whether  or  not  a  building  is  within  the  act,  the  revising-barrister  is 
bound  to  give  effect  to  the  intention  of  the  legislature  as  expressed  in  the  statute  ; 
and,  in  so  doing,  to  be  assisted  by  any  rule  of  construction  laid  down  in  any  of  the 
cases  relating  thereto.  But  his  attention  should  never  be  turned  from  the  statute 
which  he  has  to  apply  :  and,  though  general  principles  of  construction  laid  down  by 
the  judges  may  help  to  guide  his  decision,  the  specific  facts  of  one  case  form  a  very 
fallacious  guide  in  the  decision  on  other  specific  facts  supposed  to  resemble  them. 
The  specific  facts  of  the  case  of  the  tarpaulin  on  poles  seem  to  ha\e  led  to  unsound 
conclusions. 

In  the  present  case,  we  consider  that  the  description  of  the  shed  is  complete  ;  that, 
according  to  that  description,  it  was  not  of  a  substantial  character,  nor  ejusdem  generis 
with  the  buildings  specifically  mentioned,  that  is,  it  was  neither  adapted  to  noi'  intended 
for  any  purpose  analogous  to  the  purposes  for  which  warehouses  are  used  ;  and  that 
therefore  the  decision  holding  the  shed  to  be  a  "building"  within  the  act,  must  be 
reversed. 

Secondly, — if  the  shed  is  taken  to  be  a  "  building  "  [184]  within  the  statute,  then 
the  question  is  raised,  whether  it  was  occupied  by  the  respondent  in  his  capacity  of 
tenant :  and  the  answer  is  in  the  negative. 

It  is  clear  that  the  shed  formed  no  pait  of  the  premises  demised  at  the  time  of 
the  demise  :  and,  although  it  might  become  parcel  of  the  freehold  by  being  annexed 
thereto,  under  certain  conditions,  and  so  become  parcel  of  the  demised  premises  during 
the  currency  of  the  term,  the  case  does  not  shew  that  it  was  made  under  such  conditions 
as  would  vest  the  property  in  the  landlord,  subject  to  the  interest  of  the  tenant  during 
the  term.  It  is  an  incumbrance  brought  on  the  land  by  the  licence  of  the  tenant, 
and,  for  aught  that  appears,  subject  to  be  removed  at  the  will  of  the  incumbrancer,  or 
on  the  revocation  of  the  licence  by  the  tenant. 

The  building, — not  the  land, — is  the  substance  of  the  qualification.  The  respon- 
dent cannot  hold  the  shed  as  tenant,  unless  the  landlord  has  the  property  in  it  as 
reversioner.  But  the  landlord  is  not  shewn  to  have  assented  to  its  being  brought : 
neither  is  there  any  ground  for  afiii'ming  that  he  could  object  to  its  removal :  nor 
does  it  appear  that  either  landlord  or  tenant  has  the  property  in  the  boards,  if  the 
maker  of  the  shed  carried  it  away. 

Decision  reversed  (a). 

(a)  See  the  preceding  case. 
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[185]    Yorkshire.— West  Eiding. 
John  Freeman,  Appdlmt ;  Eobert  John  Gainsford,  Respondent.    Jan.  17th,  1865.    ; 

rs   C    H   &  P.  255 ;  34  L.  J.  C.  P.  95  ;  11  L.  T.  675 ;  11  Jur.  N.  S.  116  ;  13  W.  R. 

343      Keferi'ed  to  R   v.  Smithampton  Pwt  Comnmsioners,  1870,  L.  R.  4  H.  L.  459 ; 

Spencer  V.  Hanim't,  1879,  5  C.  P.  D    106.     Adopted,   JFatson  v.  Black,  1885,   16 

Q.  B.  D.  278.] 
The  proprietors  of  a  Music  Hall,  possessed  of  real  estate,  by  deed  vested  the  same  in 

trustees,  who  were  to  deal  with  and  manage  it  for  the  general  body  of  shareholders, 

who  were  to  have  au  interest  in  the  net  profits  in  proportion  to  the  amount  of  their 

respective  shares:— HeW,  upon  the  authority  of  IJennetf,  App.,  Blain,  Itesp.,  15  C.  B. 

(N.  S.)  518,  that  such  shareholders  had  not  any  equitable  interest  in  the  realty,  so 

<is  to  entitle  them  to  be  registered  for  the  county. 

1.  At  a  court  held  to  revise  the  lists  of  voters  for  the  west  riding  of  the  county  of 
York,  Thomas  Hadfield  objected  to  Charles  Stanley  as  not  having  been  entitled  on 
the  last  day  of  July,  1864,  to  have  his  name  retained  in  the  list  of  voters  for  the 
township  ot  Sheffield,  in  and  for  the  west  riding.  The  name  stood  on  the  copy  of  the 
register  relating  to  the  township  of  Sheffield,  as  follows  : — 


Christian  and 
surname. 

Place  of  abode. 

Nature  of 
qualification. 

Place  in  township. 

Charles  Stanley. 

31  Throgmortoii 
Street,  London. 

Freehold 
shares. 

Music  Hall, 
Surrey  Street. 

2.  By  a  deed  made  on  the  2nd  of  October,  1828,  cei'tain  persons  became  entitled 
to  undivifled  freehold  shares  in  the  Sheffield  Mu.sic  Hall,  and  claimed  to  be  on  the 
register  of  voters ;  and  it  was  admitted  that  the  provisions  of  that  deed  were  such  as 
to  qualify  them  to  be  there. 

3.  A  subsequent  deed  dated  the  13th  of  June,  1864,  was  prepared,  a  copy  of  which 
was  appended  to  and  to  be  taken  as  part  of  the  case  («). 

(ii)  The  indenture  of  the  13th  of  June,  1864,  was  made  between  the  several  persons 
whose  names  and  seals  were  subscribed  and  affixed  in  the  schedule  thereto  of  tlie  first 
part,  and  William  Bradley  and  eleven  others  of  the  second  part.  It  recited  that,  by 
an  indenture  of  the  2nd  of  October,  1828,  made  between  James  Smith,  Pearson,  and 
Hounstield  of  the  first  part,  Offley  Shore  of  the  second  part,  and  Wilkinson  and 
seventy-eight  other  persons,  including  the  above-named  James  Smith,  Pearson,  Houns- 
field,  and  Shore  (being  the  several  proprietors  of  the  hereditaments  and  premises 
thereinafter  described),  of  the  third  part,— after  reciting  that  the  said  Smith,  Pearson, 
and  Hounstield  were  seised  of  the  fee-simple  and  inheritance  of  the  premises  therein- 
after described  and  conveyed,  in  trust  for  themselves  and  the  other  of  the  several 
proprietoi's  thereof ;  and  reciting  that  the  said  several  proprietors  were  desirous  that 
the  said  premises  should  be  conveyed  to  the  said  Offley  Shore,  his  heiis  and  assigns, 
in  trust  for  himself  and  the  other  of  the  said  several  proprietors  thereof  according  to 
his  and  their  respective  shares  therein,  as  thereinafter  mentioned  ;  and  reciting  that 
the  said  Smith,  Pearson,  and  Hounsfield,  in  order  to  effect  the  desire  of  the  said  several 
proprietors  of  the  said  premises,  had  agreed  to  convey  the  same  in  manner  thereinafter 
contained— It  was  witnessed  that,  in  pursuance  of  the  said  agreement,  the  said  Smith, 
Peaison,  and  Hounsfield  (by  the  direction  of  the  said  several  proprietors)  did  grant 
aiKl  release  unto  the  said  Offley  Shore,  and  to  his  heirs  and  assigns,  all  that  piece  of 
land  situate  in  or  near  a  street  in  Sheffield  aforesaid,  called  Surrey  Street,  bounded 
&c.,  and  containing  in  the  whole  twelve  hundred  superficial  square  yards,  or  thereabouts, 
t^u^u  !!' , /-vr  '^"^l^l'"g  then  lately  erected  upon  the  said  piece  of  land,  and  called 
Ihe  tMieffleld  Music  Hall,"  Together  with  the  appurtenances,  To  hold  the  same  unto 
and  to  the  use  of  the  said  Offley  Shore,  his  heirs  and  assigns,  in  trust  for  himself  and 
tlie  other  ol  the  said  several  proprietors  thereof,  according  to  his  and  their  respective 
Shares  therein,  as  thereinafter  menlioued,  that  was  to  say,  as  to  ten  undivided   184th 
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[186]  i-  It  was  agreed  that  the  income  received  liv  the  claimant  and  hy  eacli  of 
the  other  four  claimants  after  mentioned  was  an  annual  amount  sufficient  to  qualify, 
if  the  court  should  be  of  opinion  that  he  and  they  were  in  other  respects  duly  qualified 

shares  (the  whole  into  184  shares  being  considered  as  divided)  in  the  premises,  in  trust 
for  Wilkinson,  his  heirs  and  assigns  for  ever  [and  so  on  as  to  the  shares  of  all  the 
other  parties  of  the  third  part]. 

The  deed  in  recital  then  contained  a  power  to  Offley  Shore,  his  heirs,  executors, 
administrators,  or  assigns,  to  borrow  any  sum  not  exceeding  30001.  on  the  security  of 
the  premises :  and, — after  reciting  an  indenture  of  mortgage  (for  25001.)  of  the  26th 
of  August,  1853;  that,  by  indenture  of  the  26th  of  April,  1862,  the  mortgage  was 
assigned  to  Marcus  Smith  and  J.  H.  Barber,  subject  to  the  equitj^  of  redemption  ;  that 
the  principal  sum  and  the  current  half  year's  interest  still  remained  due  to  Marcus 
Smith  and  J.  H.  Barber ;  that  the  several  persons  parties  to  those  presents  of  the  first 
part  were  shareholders  in  the  premises  comprised  in  the  thereinbefore  recited  indenture 
of  the  2ud  of  October,  1828,  and  severally  held  the  number  of  shares  specified  opposite 
to  their  respective  signatures  thereto  ;  that  the  said  proprietors  and  all  other  persons 
who  were  or  should  thereafter  become  entitled  to  any  share  in  the  premises  were 
thereinafter  referred  to  by  the  designation  of  "  The  proprietors  ;  "  and  that  the  parties 
thereto  of  the  first  part  lately  agreed  amongst  themselves  that  the  said  piece  of  land, 
music-hall,  hereditaments,  and  premises,  and  their  several  shares  therein  should  be 
settled  upon  the  trusts  and  in  manner  thereinafter  appearing,  and  that  such  of  them 
as  were  made  parties  thereto  of  the  second  part  should  be  trustees  of  those  presents, 
and  such  parties  thereto  of  the  second  part,  and  the  survivors  and  survivor  of  them, 
and  other  the  trustees  or  trustee  for  the  time  being  of  those  presents,  were  there- 
inafter referred  to  by  the  designation  of  "the  trustees," — It  was  witnessed  that,  in 
consideration  of  the  premises,  the  parties  thereto  of  the  first  part  did  for  themselves, 
their  heirs,  executors,  administrators,  and  assigns,  mutually  and  reciprocally  agree, 
each  of  them  with  the  other  and  others  of  them,  his,  her,  and  their  heirs,  executors, 
administrators,  and  assigns,  and  such  of  them  as  were  not  parties  thereto  of  the  second 
part,  did  for  themselves,  their  heirs,  executors,  administrators,  and  assigns,  jointly, 
and  each  of  them  did  for  himself  and  herself,  his  and  her  heirs,  executors,  adminis- 
trators, and  assigns,  severally  agree  with  the  parties  thereto  of  the  second  part,  their 
heirs,  executors,  administrators,  and  assigns,  that  all  that  piece  of  land,  music-hall, 
buildings,  and  hereditaments  comprised  in  and  assured  by  the  said  indenture  of  the 
2nd  of  October,  1828,  or  mentioned  or  intended  so  to  be,  together  with  all  the  rights, 
members,  and  appurtenances  thereto,  and  all  the  shares,  esfcites,  and  interests  of  the 
said  parties  thereto  of  the  first  part  and  of  each  of  them  therein,  and  also  any  heredita- 
ments and  premises  thereafter  acquired  by  the  trustees, — all  which  hereditaments  and 
premises  weie  thereinafter  referred  to  by  the  designation  of  " The  Sheffield  Mu.sic 
Hall,"  should  be  governed  by  the  rules  thereinafter  appearing,  and  numbered  1  to  33 
(inclusively),  that  is  to  say  : — 

1.  Trustees.'l — The  parties  hereto  of  the  second  part,  their  heirs,  assigns,  and 
successors  in  office,  shall  be  trustees  of  the  Sheffield  Music  Hall,  and  shall  have  the 
several  powers  hereinafter  appearing,  and  distinguished  bv  the  letters  A.,  B.,  C,  D., 
K,  F.,  G.,  H.,  I.,  J.,  K  ,  and  L. : 

(a.)  Fee-diiiple  vested  in  irustees.] — To  vest  or  cause  to  be  vested  the  fee-simple  and 
inheritance  of  the  Sheffield  Music  Hall  in  themselves  or  any  of  their  body  for  the  time 
being,  or  in  such  person  or  persons  as  the  trustees  shall  think  proper: 

(B.)  Their  duties.^ — To  give  directions  to  the  said  Oflley  Shore,  his  heirs  and  assigns, 
or  other  the  person  or  persons  for  the  time  being  entitled  to  the  fee-simple  and 
inheritance  of  the  said  Sheffield  Music  Hall,  and  to  the  said  Marcus  Smith  and  J.  H. 
Barber,  their  executors,  administrators,  and  assigns,  or  other  the  person  or  persons 
for  the  time  being  entitled  to  the  term  of  years  mentioned  in  the  said  indenture  of  the 
26th  of  August,  lf^53,  with  regard  to  any  lease,  mortgage,  sale,  agreement,  deed, 
conveyance,  or  assurance,  action,  suit,  or  other  proceeding,  matter,  or  thing  which  the 
trustees  may  think  it  proper  that  the  person  or  persons  receiving  such  directions 
should  make,  bring,  do,  or  concur  in  : 

(C.)  To  grant  or  cause  to  be  granted  any  lease,  or  create  any  tenancy  for  any 
period  not  exceeding  a  tenancy  from  year  to  year,  and  subject  to  any  provision  : 

(D.)  With  sucb  consent  as  is  mentioned  in  Rule  7,  to  grant  or  cause  to  be  granted 
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and  entitled  to  remain  [187]  upon  the  register.  This  deed  was  previous  to  the  31st 
of  July  last  executed  hy  but  thiitv-two  of  the  pi'opnetors  of  shares  in  the  Music  Hall ; 
thev  beiii"  proprietors"  of  one  hundred  and  ten  out  of  the  whole  one  hundred  and 
eigiity-fom-  shares.     There  were  twenty-[188]-five  other  proprietors  by  whom  it  was 

any  lease  or  create  any  tenancy  for  any  period  exceeding  a  tenancy  from  yeai'  to 

year : 

(e.)  With  such  consent  as  aforesaid,  to  enlarge  or  alter  the  existing  buildings,  and 
to  acouirc  anv  additional  land,  buildings,  easements,  or  rights : 

(v.)  To  pay  oft',  transfer,  or  otherwise  deal  with  any  mortgage  for  the  time  being 
existing,  or  to' make  or  cause  to  be  made  any  new  mortgage,  either  in  fee,  or  for  any 
term  of 'years,  or  otherwise,  for  any  sum  or  sums  not  exceeding  the  amount  of  such 
existing  mortgage : 

(g.  )  With  .such  consent  as  aforesaid,  to  make  or  cause  to  be  made  any  new  mortgage, 
either  in  fee  or  for  any  term  of  years,  or  otherwise,  for  any  money  not  exceeding 
25001  or  other  existing  principal  mortgage-money. 

(h.)  With  such  consent  as  aforesaid,  to  sell : 

(I.)  To  execute  and  cause  to  be  executed  such  agreements,  mortgages,  conveyances, 
deeds,  .and  assurances,  as  they  shall  think  proper,  and  to  receive  or  direct  the  payment 
or  receipt  of  any  money  ;  and  generally  to  do  all  acts  necessary  for  effectually  exercis- 
ing the  foregoing  powers  or  any  of  them,  and  especially  to  confer  on  any  mortgagee 
or  mortgagees  any  powers  of  sale  or  lease  or  other  powers ;  and,  upon  any  .sale,  to 
make  any  reservations,  especially  with  regard  to  minerals  or  easements : 

(.J.)  'Generally,  in  all  mailers  not  hereinbefore  upecijied,  to  deal  with  and  manage  the 
•f^hi-ffidd  Ahidc  Hall  o<  if  the  trustees  were  the  ahiolute  beneficial  ownns  thereof : 

(K.)  To  receive  the  rents  and  annual  profits,  and  all  income  and  capital  moneys 
arising  from  the  "Sheffield  Music  Hall,"  or  the  exercise  of  the  power  aforesaid  : 

(l.)  To  make  from  time  to  time  bye-laws  for  regulating  their  proceedings  as 
amongst  themselves,  and  especially  to  name  a  quorum  for  meetings  of  their  own  body  : 

2.  Majoritif.] — The  powers  hereinbefore  given  to  the  trustees,  as  also  all  powers 
and  authoi'ities  hei'einafter  given  to  them,  may  be  exercised  by  a  majority  of  their 
body  for  the  time  being ;  to  the  intent  that  in  all  r-espects  the  acts  of  such  majoi'ity 
shall  be  eflectual  as  the  acts  of  the  whole  body  : 

3.  Itati/iralion.] — Whenever-  by  these  presents  anything  is  required  or  authorized 
to  be  done  by  the  trustees,  any  subsequent  order  for  or  in  confir-mation  of  any  such 
thing  done  without  previous  oi'der  shall  be  as  eflectual  as  a  previous  order : 

4.  In  contii-niation  and  extension,  but  by  no  means  in  curtailment,  of  the  powers 
and  pr-ivileges  arising  expressly  under  the  wording  of  these  presents,  the  trustees  shall 
be  entitled  to  all  powei-s  and  privileges  incident  to  their  office,  especially  under  the 
provisions  of  the  statutes  22  &  23  Viet.  c.  3,5,  and  23  &  24  Vict.  c.  14.5. 

5.  Interest  of  shareholders.]— Out  of  the  rents  and  annua!  profits  and  money  in  the  nature 
of  income,  and  not  capital,  the  trustees  shall  annually,  or  oftener  if  they  think  proper,  declare  a 
diridend;  and  furJi  dividend  shall  be  divided  ammu/st  the propriett/rs'accordijig  to  their  respec- 
tive shares  in  the  Sheffield  Mudc  Hall.  The  trustees  may  from  time  to  time  set  aside  such 
money  if  any  ns  they  shall  think  2>roper  as  a  reserved  fund  to  meet  contingencies  and  in  aid 
of  future  dmdends;  and  such  reserved  fund  shall  rank  as  capital  until  it  is  otherwise 
appropriated.  The  reserved  fund  shall  never,  however,  exceed  500/.  .•  it  may  be  invested  by 
the  trv.stees  upon  any  securities  allowed  by  law  fm-  trust-mcmey,  or  upon  mortgage  of  freehold, 
cojiyhold,  or  leasclmld  hereditaments,  or  upon  the  mortgages  or  debentures  O)- preferential  stocks 
rn-  shares  of  any  municipal  or  other  corporation  or  company  incorporated  by  special  act  of 
parliament,  awl  the  income  therefrom  shall  rank  as  income  from,  the  Sheffield  Music  Hall 

6.  ylll  capital  moneys  from  time  to  time  in  the  hands  of  the  trustees,  and  not  oihenvise 
applicable  under  the  provisions  of  these  presents,  shall  below]  to  the  proprietors  according  to 
their  respective  shares  in  the  Sheffield  Music  Hall,  and  shall  be  accmdingly  divided  ammf/st 
tliem  as  early  as  may  be  after  the  receipt  thenof. 

7.  Consent  of  proprietors  to  certain  acfe.]— The  several  powers  hereinbefore  given  to 
the  trustees,  and  respectively  distinguished  by  the  letters  D.,  F.,  G.,  and  H.,  shall  be 
exercised  by  the  trustees  with  the  consent  of  the  proprietor-s,  testified  by  the  resolu- 
tion ot  a  special  general  meeting  of  them,  or  by  writing  under  the  hands  of  such 
number- of  proprietors  as  .shall  represent  two  thirds  of  the  shares 

8.  Receipts  of  trustees. ]~T\ie  said  Offley  Shore,  his  heirs  and  assigns,  shall  not,  nor 


IS  C.  B.  (N.  S  )  1S9.  FREEMAN    r.  GATNSFORD  415 

not  then  executed,  by  some  small  number  of  whom  it  has  since  been  executed.  The 
present  claimant  and  the  four  other  claimants  after  named  had,  however,  all  executed 
this  deed  previous  to  the  31st  of  July  last,  as  also  had  all  the  new  trustees. 

[189]  5.  It  was  contended  for  the  claimant  that  the  second  deed  of  the  13th  of 
June  last  had  not  yet  come  into  operation,  so  as  to  constitute  a  new  body  of  trustees ; 
and,  inasmuch  as  twenty-five  proprietors,  representing  74/184th  sharesj  had  not  yet 
executed  the  deed  that,  [190]  until  the  whole  had  signed,  no  trustees  thereunder 

shall  the  said  Marcus  Smith  and  J.  H.  Barber,  their  heirs,  executors,  administrators, 
or  assigns,  nor  shall  any  lessee,  mortgagee,  purchaser,  or  other  person,  be  bound  to 
inquire  whether  such  consent  as  aforesaid  has  been  obtained  by  the  trustees,  whose 
directions  and  receipts  shall  in  all  cases  be  as  eflectual  as  if  they  were  absolute 
beneficial  owners. 

9.  Chainniin,  secretary,  manager.] — The  trustees  shall  from  time  to  time  in  writing 
appoint  one  of  their  body  to  be  chairman,  and  one  other  of  their  body,  or  any  other 
person,  to  be  their  secretary  ;  and  they  may  from  time  to  time  appoint  one  of  their 
body  or  any  other  person  to  be  their  manager ;  and  they  shall  also  have  power  from 
time  to  time  to  remove  the  persons  so  appointed,  and  to  supply  vacancies  in  the  offices 
aforesaid  respectively  arising  from  death,  resignation,  or  otherwise.  The  secretary 
and  managei'  shall  respectively  have  such  powers  as  the  trustees  from  time  to  time 
confer  upon  them. 

10.  I  hairinan  la  preside.] — The  chairman,  if  present,  shall  preside  at  all  meetings 
of  the  trustees  or  propi'ietors  ;  but,  in  case  of  his  absence,  the  trustees  or  proprietors, 
as  the  case  may  requii'e,  present  at  such  meeting,  shall  choose  one  of  their  number  to 
preside,  and  the  person  so  chosen  shall  be  called  vice-chairman  ;  and  the  chairman 
may  subsequently  sign  any  resolution  passed  by  a  meeting  presided  over  by  a 
vice-chairman. 

11.  Register  and  minute-hooks.] — The  secretarj^  shall  keep  two  books,  one  of  which 
shall  be  called  "the  register,"  and  shall  contain  a  record  of  the  names,  additions,  and 
residences  of  the  proprietors,  and  of  all  future  transfers  of  shares ;  and  the  other  of 
such  books  shall  be  called  "the  minute-book,"  and  shall  contain  a  minute  of  the 
meetings  of  the  trustees  and  proprietors  respectively,  and  of  the  resolutions  passed  at 
such  meetings,  and  of  any  other  business  matters  relating  to  the  Sheffield  Music  Hall 
which  the  trustees  may  think  proper  to  record  :  and  every  entry  appearing  in  such 
books  respectively,  to  be  signed  by  the  chairman  and  secretary  for  the  time  being, 
shall  be  conclusive  evidence  of  all  matters  so  entered. 

12.  Share  certificati's  to  he  given  to  proprietors.] — E\'ety  proprietor  shall  (after  giving 
evidence  satisfactory  to  the  trustees  of  his  proprietorship,  and  delivering  to  them  such 
title-deeds  as  they  shall  require,  it  being  intended  that  all  the  proprietors'  title-deeds 
shall  be  deposited  with  the  trustees  whenever  that  can  be  done  without  causing  what 
the  trustees  shall  consider  unreasonable  inconvenience)  be  entitled  to  a  certificate  or 
certificates  under  the  hands  of  the  chairman  and  secretary  specifying  the  share  or 
shares  held  by  such  proprietor,  and  to  a  renewal  of  each  certificate  on  satisfactory 
evidence  of  the  loss  of  the  original. 

13.  Trarmfers.] — Every  transfer  inter  vivos  of  a  share  or  shares  shall  be  in  the  form 
following,  or  in  such  other  form  as  the  trustees  for  the  time  being  shall  approve,  and 
shall  be  signed  by  the  transferror  and  transferree,  and  shall,  on  delivery  to  the  secre- 
tary, and  payment  of  2s.  6d.  per  transfer,  be  recorded  in  the  said  register.  Until  the 
transfer  is  so  delivered  and  recorded,  the  transferror  shall  be  deemed  to  remain  the 
holder  of  the  share  or  shares  comprised  therein.  Every  such  transfer  shall  be  retained 
by  the  trustees  :  but  the  transferree  shall  be  entitled  to  a  transfer  certificate  under 
the  hands  of  the  chairman  and  secretary  ;  such  transfer  certificate  to  be  inilorsed  on 
the  original  share  ceitificate,  or  given  in  such  other  manner  as  the  trustees  shall 
direct. 

Fmm  of  Transfer. 

"  I  of  being  the  proprietor  of  the  share  No.  in  the 

Shettield  Music  Hall,  in  consideration  of  the  sum  of  £  sterling  paid  to  me 

by  of  ,  do  hereby  grant  the  same  share  to  the  said  , 

his  heirs  and  assigns,  subject  to  the  provisions  of  the  association  deed  dated  the  13th 
da}'  of  June,  1864,  and  to  any  rules  in  force  in  pursuance  of  such  deed.     And  I  the 
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were  effectually  appointed,  and  the  rights  of  those  who  had  not  were  not  affected  by 
its  provisions  It  was  also  uiijed  that  the  deed  could  not  operate  in  any  way  until  it 
had  been  executed  by  all  the  shareholders :  [191]  and  that  the  only  deed  before  the 

court  was  the  original  deed  of  1 828  ,    ,,    ^  -t  ..i,       «■    <.     c  <.u 

6  It  was  also  argued,  on  liebalf  of  the  claimants  that,  even  it  ttie  effect  ot  the 
deed  of  the  l;ith  of'^June  was,  to  create  a  body  of  trustees  for  the  purposes  there- 
ri92]-in  named,  such  creation  would  not  destroy  the  equitable  freehold  interests  of 
the  claimant  and  his  co-proprietors  in  the  Music  Hall. 

7.  For  the  respondent  it  was  argued  that,  the  proprietors  being  resident  in  various 
distaiit  places,  and  [193]  inasmuch  as  it  would  in  all  probability  be  long  before  the  deed 
of  18()4  could' be  executed  by  all  of  them,  clause  32  of  that  deed  was  inserted  for  the 
purpose  of  making  the  deed  valid  and  effectual  as  to  the  shares  of  those  who  from 


verv 


s-iid  do  hereby  accept  the  said  share,  subject  to  such  pro\'isions  and  rules. 

As  witness  our  hands  and  seals  this  day  of 

14.  Fradional  parts.] — No  proprietor  shall  be  entitled  to  sell  or  transfer  any 
fractional  part  of  a  share. 

15.  Trmts  to  he  disregarded.'] — The  proprietors  as  a  body  shall  not,  nor  shall  the 
trustees,  be  affected  by  any  trust,  whether  express,  implied,  or  constructive,  to  which 
any  of  the  shares  may  be  subject :  and  the  receipt  of  the  person  in  whose  name  any 
share  shall  stand  in  the  register  book,  or,  if  such  share  stands  in  the  names  of  more 
persons  than  one,  the  receipt  of  any  one  of  such  persons,  shall  fi'om  time  to  time  be  a 
sufficient  discharge  for  all  dividends  and  other  money  payable  in  respect  of  such  share  ; 
and  that  notwithstanding  any  tru.st  to  which  such  share  may  be  subject,  and  whether 
the  proprietors  as  a  body  or  the  trustees  may  or  may  not  have  notice  of  such  trust : 
and  the  proprietors  as  a  body  shall  not  nor  shall  the  trustees  be  bound  to  see  the 
application  of  the  money  upon  such  receipt. 

16.  Transfer  hy  death  or  hanhruptcij,  Ac] — Any  person  or  persons  becoming  entitled 
to  a  share  or  shares  in  consequence  of  the  death,  bankruptcy,  or  insolvency  of  any  pro- 
prietor, or  in  any  way  other  than  bv  transfer  under  Clause  13,  shall  be  recorded  in 
the  register  as  a  pi'oprietor  or  proprietors  upon  such  evidence  being  produced  as  shall 
from  time  to  time  be  required  by  the  trustees,  and  upon  payment  of  2s.  6d.  per  share 
transfer-fee. 

17.  General  meetings.] — A  general  meeting  of  the  proprietors  shall  be  held  on  the 
first  Monday  in  February  in  every  year,  at  12  o'clock  at  noon,  at  the  Music  Hall. 
The  trustees  shall  lay  befoie  such  meeting  a  .statement  made  up  on  the  31st  day  of 
December  then  last,  of  the  income  and  expenditure  of  the  proprietors  from  the  foot  of 
the  last  statement,  or,  in  the  ease  of  the  first  statement,  from  the  31st  day  of  March, 
1864;  and  such  statement  shall  be  accompanied  by  a  report  whenever  the  directors 
think  there  is  any  matter  of  special  interest  or  importance  calling  for  such  report. 
At  such  general  meeting,  any  then-existing  vacancies  in  the  trusteeship  may  be 
supplied  ;  and  one  or  two  of  the  trustees,  or  one  or  two  other  persons,  whether  pro- 
prietors or  not,  may  be  appointed  auditors  of  the  accounts  for  the  then  current  year. 

18.  Special  meetings.]— The  txwata&s,  may,,  whenever  they  think  fit,  and  they  shall 
upon  a  writ1;en  requisition  signed  by  twelve  or  more  proprietors,  convene  a  special 
general  meeting  of  the  proprietors.  Every  such  requisition  shall  express  the  object 
of  the  meeting,  and  shall  be  delivered  to  the  chairman  or  secretary  or  sent  by  post 
addressed  "To  the  trustees  of  the  Mu.sic  Hall,  Sheffield."  Upon  receipt  of  such 
requisition,  the  trustees  shall  forthwith  convene  a  meeting  of  the  proprietors.  If  they 
do  not  convene  such  meeting  within  twenty-one  days  from  the  delivery  or  posting  of 
the  requisition,  the  requisitionists  or  any  six  of  them  may  themselves  convene  a  meet- 
ing of  the  proprietors,  to  be  held  within  sixty  days  from  the  delivery  or  posting  of 
the  requisition. 

19.  Notice  of  special  meetings  ]— Seven  clear  davs'  notice,  at  the  least,  specifying  the 
place,  day,  hour,  and  purpose  of  every  special  general  meeting  shall  be  given  by 
advertisement  inserted  twice  in  some  Sheffield  newspapers,  or  by  circulars  sent  by  post 
to  the  proprietors. 

20.  Tfl/cs.]— Every  proprietor  shall  have  one  vote  for  every  share  that  he  holds. 
\  otes  may  be  given  personally  or  by  proxy.  Every  proxy  shall  be  appointed  by 
writing  under  the  hand  of  the  appointor,  or,  if  such  appointor  be  a  corporation,  under 
their  common  seal.     The  proxy  shall  be  a  proprietor,  and  the  instrument  appointing 
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time  to  time  executed  it,  [194]  even  ;ilthoui;h  not  executed  by  all  the  proprietors,  but 
that  all  the  present  claimants  had  executed  the  deed  of  ISG-i,  and  that  their  shares 
Aveie  therefore  liable  to  the  operation  of  it ;  that  each  proprietor  of  an  undivided  1 84th 
share  was  competent  to  execute  a  deed  [195]  declaring  trusts  resj  ecting  his  share,  and 
that,  on  the  execution  of  such  deed,  his  share  would  be  liable  to  such  trusts ;  that 
what  one  could  do  without  the  concurrence  of  all,  any  intermediate  number  of  pro- 
prietors could  do  without  the  concurrence  of  all,  and  bind  their  [196]  own  shares  as 
eftectually  as  all  the  shares  would  be  bound  bv  the  execution  of  all ;  and  that,  in  this 
instance,  a  majority  of  the  shareholders  holding  a  majority  of  the  shaies,  and  all  the 
new  trustees,  had  executed  the  deed  of  1864,  and  they  had  therefore  practically  the 
power  and  control  in  their  hands. 

[197]  8.  Under  these  circumstances,  the  revising-barrister  was  of  opinion  that 
the  claimant  ought  not  to  have  been  on  the  register,  and  expunged  his  vote.  If  the 
court  should  be  of  opinion  that  the  said  Charles  Stanley  and  the  other  four  claimants 
were  not  disqualified  [198]  under  the  provisions  of  the  said  deed  of  the  13th  of  June, 
1864,  the  register  was  to  be  amended  by  the  insertion  of  the  names  of  the  said  Charles 
Stanley  and  the  other  four  claimants ;  but,  if  the  court  should  be  of  opinion  that  they 
were  disqualified  by  that  deed,  then  the  register  was  to  remain  as  amended  bv  the 
revising-barrister. 

9.  The  case  of  the  other  four  claimants  were  consolidated  with  the  principal  cases. 

Cleasby,  Q.  C,  for  the  appellant.     The  main   question   is,  whether  this  case  is 

him  shall  be  left  for  the  trustees  with  their  secretary,  or  sent  by  post  to  them,  not  less 
than  forty-eight  hours  before  the  time  fixed  for  holding  the  meeting. 

21.  Jiiint  propiidors'  receipts  and  votes."\ — When  several  persons  are  joint  proprietors 
of  any  shai-e  or  shares,  any  one  of  such  persons  may  give  effectual  receipts  for  any 
money  payable  in  respect  of  such  share  or  shares,  and  may  vote  at  any  meeting  in 
respect  thereof  as  if  he  were  the  sole  proprietor  thereof :  but,  if  more  than  one  of  such 
joint  proprietors  shall  be  present  personally  or  by  proxy  at  any  such  meeting,  then 
that  one  of  the  persons  so  present  whose  name  shall  in  the  register  of  proprietors 
precede  the  name  or  names  of  the  other  or  others  of  such  joint  proprietois  present  as 
aforesaid,  shall  alone  be  entitled  to  vote  in  lespect  of  the  same  share  or  shares. 

22.  Cloiing  of  register.] — Xo  proprietor  shall  be  entitled  to  vote  at  any  meeting, 
unless  his  name  shall  appear  in  the  register  as  a  proprietor.  And  the  register  shall 
be  closed  seven  days  before  each  meeting. 

2.3.  Lunat/as.] — If  any  proprietor  be  a  lunatic,  or  of  unsound  mind,  such  proprietor 
may  vote  by  his  committee ;  and  every  such  vote  may  be  given  either  in  person  or 
by  proxy. 

24.  E ides  may  he  altered.] — The  rules  for  the  time  being  subsisting  may  be  altered 
either  by  the  resolution  of  a  special  meeting  of  proprietors,  or  by  wilting  under  the 
hands  of  such  number  of  proprietors  as  shall  represent  two  thirds  of  the  shares. 

25.  Majority  to  hind.'] — Any  resolution  carried  by  a  majority  of  the  votes  of  the 
proprietors  present  at  a  meeting  of  propi-ietors  shall  be  binding.  In  case  of  an  equality 
of  votes,  the  chairman  of  the  meeting  shall  have  a  casting  vote,  in  addition  to  his  vote 
as  a  proprietor :  and  a  declaiation  by  such  chairman  that  a  resolution  has  been  carried 
or  negatived  shall  be  sufficient  evidence  of  the  fact,  unless  a  poll  be  demanded  by  three 
proprietors  If  such  poll  be  demanded,  the  same  shall  be  taken  in  such  manner  as  the 
chairman  of  the  meeting  shall  direct :  and  the  result  of  the  poll,  certified  under  the 
hand  of  such  chairman,  shall  be  conclusive  as  the  resolution  of  the  meeting. 

26.  Xotires.] — All  notices  shall  be  in  writing,  or  in  print,  or  partly  in  writing  and 
partly  in  print :  and  all  notices  to  the  proprietors  shall,  with  respect  to  any  share  or 
shares  to  which  such  persons  are  jointly  entitled,  be  given  to  whichever  of  the  said 
persons  is  named  first  in  the  i-egister ;  and  notice  so  given  shall  be  sufficient  notice  to 
all  the  proprietors  of  such  share  or  shares. 

27.  Errors.] — All  acts  done  by  any  meeting  of  proprietors,  or  by  the  trustees,  or 
any  person  or  persons  acting  as  a  trustee  or  trustees,  shall,  notwithstanding  it  may  be 
afterwards  discovered  that  there  was  some  defect  in  the  calling  of  or  proceedings  at 
such  meeting,  or  in  the  appointment  or  qualification  of  such  trustees  or  any  of  them, 
or  persons  or  person  acting  as  such  trustees  or  trustee,  be  as  valid  as  if  no  such  defect 
had  existed. 

28.  Retirement  of  trustees.] — Any  trustee  may  retire  from  office  by  giving  notice  in 
C.  P,  XXII.— 14 
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eovoined  by  the  decision  in  Bennett,  App.,  Blain,  Besp.,  15  C.  B.  (N.  S.)  518,  1  Hopw. 
&  Ph  S")  where  this  court  held  that  the  members  of  a  company  provisionally 
registered  under  the  7  ct  8  Vict.  c.  110,  s.  58,  established  for  the  erection  of  a  corn- 
e.xchan-c  at  Manchester,  under  a  deed  of  settlement  which  gave  them  only  a  right 
to  a  share  of  profits,— the  real  estate  of  the  company  being  vested  m  trustees,  and 
the  inanaKcmcnt  in  a  committee, -had  no  such  equitable  interest  m  land  as  to  entitle 
them  to  be  registered.  It  is  submitted  that  it  is  not,  inasmuch  as  the  whole  scope  of 
the  deed  here^'shews  that  the  claimant  has  an  inteiest  in  land.  It  appears  that  the 
Sheffield  Music  Hall  was  by  a  deed  of  the  2nd  of  October,  1828,  vested  in  certain 
persons  in  undivided  shares,  in  fee.  Under  this  deed,  it  was  conceded  that  each  share- 
holder was  entitled  to  be  registered.  The  question  is,  whether  the  subsequent  deed 
of  June  13th,  [199]  1864,  deprives  them  of  that  right.  On  the  part  of  the  appellant, 
it  is  submitted  that  that  deed  was  not  intended  to  alter  the  equitable  rights  of  the 
parties,  liut  merelv  to  vary  the  mode  of  management  of  the  Hall.  After  reciting  the 
interest  which  the  parties'of  the  first  part,— the  shareholders,— had  in  the  premises, 
and  that  they  had  agreed  amongst  themselves  that  "  the  said  piece  of  land.  Music 
Hail,  hereditaments,  and  premises,"  should  be  settled  upon  the  trusts  thereinafter 
appearing,  the  deed  witnesses  that,  in  consideration  of  the  premises,  "the  parties 
thereto  of  the  first  part  did,  for  themselves,  their  heirs,  &c.,  mutually  and  reciprocally 
agree  each  of  them  with  the  other  and  others  of  them,  his  and  their  heirs,  &c.,  and 
such  of  them  as  were  not  parties  thereto  of  the  second  part  did  for  themselves,  &c., 
severally  agree  with  the  parties  thereto  of  the  second  part  (the  trustees),  their  heirs, 
&c.,  that  all  that  piece  of  land.  Music  Hall,  buildings,  and  hereditaments  comprised  in 
and  assured  by  the  said  indenture  of  the  2nd  of  October,  1828,  or  mentioned  or 

writing  of  such  his  desire  ;  such  notice  to  be  directed  "  To  the  trustees  of  the  Sheffield 
Music  Hall,''  and  to  be  left  for  them  with  the  chairman  or  secretary,  or  sent  through 
the  general  post-office  directed  "  To  the  secretary  of  the  Music  Hall  Trustees,  Sheffield." 
Whenever  a  trustee  shall  cease  to  be  a  proprietor,  he  shall  then  ipso  facto  cease  to  be 
a  trustee. 

29  Netv  trustees.] — When  by  death  or  otherwise  the  trustees  shall  be  reduced  to 
three  in  number,  a  special  meeting  of  the  proprietors  shall  be  convened  ;  and  at  that 
meeting  such  a  number  of  new  trustees  shall  be  elected  as  the  meeting  shall  think 
proper,  but  so,  however,  that  the  total  number  of  trustees  shall  not  exceed  twelve. 

30.  Trustee.^  not  disqualijied  from  having  shures.] — Every  trustee  may  purchase  or 
acquire  shares  in  all  respects  as  if  he  were  not  a  trustee,  any  rule  of  law  or  equity  to 
the  contrar}',  iiotwithst;mdiiig. 

31.  Inlerpntation.] — Whenever,  in  any  of  the  foregoing  or  following  rules,  words 
or  expressions  are  used  importing  the  singular  number  only,  or  the  plural  number 
only,  or  males  only,  such  words  or  expressions  shall  be  construed  to  include  several 
persons  as  well  as  one  person,  and  the  converse,  and  females  as  well  as  males,  and 
bodies  corporate  as  well  as  individuals,  unless  it  be  otherwise  specially  provided,  or 
there  be  something  in  the  subject  or  contract  repugnant  to  such  construction. 

32.  I'arlies  executing  hound,  though  wl  proprietors  do  not  sign.] — //  all  the  propietors 
of  sliares  in  ilie  Sheffield  Music  Hull  shall  not  execute  these  presents,  the  same  shall  nevertheless 
himl  all  the  parties  tvho  (h  execute  tlie  same;  awl  the  same  proportion  of  majorities  of  the 
parties  who  do  .?o  execute  shall  bind  the  whole  of  them,  as  are  herinhefore  appointed  to  bind  the 
whole  body  of  proprietors. 

33.  Arbitration  cZa!««e.]— Whenever  any  dispute  shall  arise  between  any  proprietors 
or  other  persons  for  the  time  being  affected  by  the  rules  in  force  concerning  the  Sheffield 
Music  Hall,  the  question  in  dispute  or  difference  shall  be  referred  to  two  arbitrators, 
one  to  be  appointed  by  each  party,  or  an  umpire  to  be  appointed  by  the  two  arbitrators 
before  they  proceed  with  the  reference  ;  and  the  decision  of  the  said  arbitrators  or 
umpire,  as  the  case  may  be,  shall  be  final  and  bind  the  contending  parties,  and  settle 
the  liability  to  defiay  all  the  expenses  attending  such  reference  :  and  such  award  may 
at  the  instance  of  any  party  interested  therein  be  made  a  rule  of  one  of  Her  Majesty's 
courts  at  \\  estnnnster :  and,  if  either  party  in  difference  shall  neglect  to  appoint  "an 
arbitrator  for  twenty-one  days  after  the  appointment  notified  to  such  party  of  an 
arljitrator  by  the  other  party,  then  an  arbitrator  appointed  by  the  arbitrator  so 
chosen  shall  be  as  competent  to  act  in  all  respects  as  if  he  had  been  chosen  by  the 
necessary  part}-. 
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intended  so  to  be,  together  with  all  the  rights,  members,  and  appurtenances  thereto, 
and  all  the  shares,  estates,  and  interests  of  the  said  parties  thereto  of  the  first  part 
and  each  of  them  therein,  and  also  any  hereditaments  and  premises  thereafter  acquired 
by  the  trustees,  should  be,"  — not  conveyed,  assigned,  and  assured  to  the  said  trustees, 
but, — "governed  by  the  rules  thereinafter  appearing,"— one  of  which  is,  that  the  fee- 
simple  and  inheritance  of  the  Sheffield  Music  Hall  should  be  vested  in  themselves  or 
any  of  their  body  for  the  time  being,  or  in  such  person  or  persons  as  they  should  think 
proper :  another,  that  they  should  receive  the  rents  and  piofits,  and  divide  the  same 
amongst  the  shareholders ;  and  another,  that  they  should  generally  deal  with  and 
manage  the  Sheffield  Music  Hall  as  if  they  were  the  absolute  beneficial  owners  thereof. 
[\Vil-[200]-liams,  J.  The  trustees  are  to  receive  and  divide  the  net  proceeds.  Would 
not  tlie  principle  of  Myers  v.  Pengal,  11  C.  B.  HO,  16  Simons,  .5.33,  2  De  Ge.x,  M'X.  &  G. 
599,  apply,  viz.  that  the  shareholders  took  only  an  interest  in  a  share  of  the  profits  i] 
Eiich  shareholder,  it  is  submitted,  still  continues  the  equitable  proprietor  of  a  share  in 
the  Music  Hall, — an  interest  in  the  realty.  1  he  question  is,  w^hether  there  is  a  trust 
in  the  land,  or  only  in  the  result, — the  profits.  The  only  object  of  the  deed  of  the 
13th  of  June,  1864,  was,  to  regulate  the  future  management  of  the  concern,  for  the 
benefit  of  the  shareholders.  There  is  nothing,  therefore,  to  bring  the  case  within  the 
rule  laid  down  in  Bennett,  Ajtp.,  Blain,  Resp.  The  court  there  properly  held  the  shares 
to  be  personal  esUite.  The  deed  expressly  declared  that  they  should  be  so  treated. 
Further,  it  admits  of  considerable  argument  whether  the  deed  of  the  13th  of  June, 
1864,  could  have  any  operation  at  all  until  signed  by  all  the  shareholders.  But  for 
Kule  32,  which  provides  that,  "  if  all  the  proprietors  of  shares  in  the  Sheffield  Music 
Hall  shall  not  execute  these  presents,  the  .same  shall  nevertheless  bind  all  the  parties 
who  do  execute  the  same,"  this  objection  would  have  been  unanswerable.  That 
clause,  however,  may  well  operate  to  bind  those  who  have  executed  the  deed  so  far  as 
regards  the  management  of  the  property,  without  operating  to  convey  the  property 
until  all  the  shareholders  had  executed  it. 

Hannen,  for  the  respondent.  We  begin  with  this,  that  the  legal  estate  in  these 
premises  was  originally  vested  in  a  trustee,  who  had  power  to  raise  a  sum  of  money 
by  mortgage,  and  who  has  exercised  that  power.  In  order  to  ascertain  what  interest 
the  cestuis  que  trust  have,  we  must  look  at  what  they  have  agreed  to.  They  have 
agreed  amongst  themselves  that  the  property  shall  remain  vested  in  trustees,  and  the 
[201]  income  be  applied  in  a  particular  manner.  The  operative  part  of  the  deed  is 
that  which  declares  that  the  laud,  Music  Hall,  itc,  "shall  be  governed  by  the  rules 
hereinafter  appearing."  Those  rules  shew  that  the  property,  and  the  sole  control  and 
management  thereof,  were  vested  in  the  trustees,  and  that  all  the  interest  the  share- 
holders have  or  can  have,  is  a  participation  in  the  net  profits  according  to  the  amount 
of  their  respective  shares.  The  decision  of  the  revising-barrister  proceeded  on  the 
ground  that  the  present  case  falls  within  the  principle  of  Bennett,  App.,  Blain,  Resp. 
It  is  impossible  to  distinguish  the  two  cases.  The  rules  there  correspond  as  nearly  as 
ma^'  be  with  those  in  the  present  case,  except  that  there  the  general  body  of  pro- 
prietors had  a  much  greater  control  over  the  receipts  than  here.  The  dividends  were 
to  be  declared  by  a  general  annual  meeting.  In  the  argument  of  that  case  Blvjh  v. 
Brtnt,  3  Y.  &  C.  26f,  ll'ots^i  v.  Sj/ratky,  lO  Exch.  222,  Myers  v.  Perigal,  11  0.  B.  90, 
16  Simons,  533,  2  De  Gex,  M'X.  &  G.  599,  and  Baxter,  App.,  Brmcn  (m-  Newman). 
Refp.,  7  M.  &  G.  198,  8  Scott,  X.  E.  1019,  1  Lutw.  Eeg.  Cas.  287,  were  cited  :  and 
Williams,  J.,  in  giving  judgment,  says  :  "  This  case  must  be  governed  b\'  the  principle 
which  has  been  established  in  the  several  cases  which  have  been  referred  to  in  the 
course  of  the  argument,  and  especially  in  the  case  of  Edwards  v.  Hull,  6  De  Gex, 
M'X.  &  G.  74,  where  it  was  held  by  Lord  Cranworth,  upon  a  careful  review  of  all  the 
authorities,  that  shares  in  joint-stock  companies, — canal,  waterworks,  and  gas-light 
companies, — are  not  an  estate  or  interest  in  laud,  within  the  meaning  of  the  Statute 
of  Mortmain  [9  G.  2,  c.  36J,  whether  the  act  of  parliament  incorporating  the  company 
does  or  does  not  contain  a  clause  declaring  the  shares  to  be  personal  estate.  That 
principle  has,  in  Myers  v.  Perigal,  been  solemnly  [202]  decided  to  apply  equally  to  a 
company  not  incorporated  by  act  of  parliament.  The  principle  established  by  these 
cases  is  "this,  that  a  shareholder  in  a  company  of  this  description  has  no  direct  interest 
n  or  right  to  any  specific  portion  of  the  property  of  the  company,  but  only  a  I'ight  to 
receive  a  share  of  the  profits.  Applying  that  principle  to  the  present  case,  it  seems 
to  me  that,  according  to  the  teinis  of  the  deed  of  settlement  which  governs  the  affairs 
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of  this  conipmv,  the  income  of  the  real  estate  in  respect  of  which  the  franchise  is 
claimed  is  to  be  taken  by  the  committee  appointed  to  conduct  the  business  of  the 
company  :  and  they,  having  received  the  income,  and  made  the  necessary  disburse- 
ments for  carrying  on  the  concern,  are  to  pay  over  the  balance  to  and  amongst  the 
shaieholders.  What  each  shareholder  is  entitled  to,  thei-efore,  is  not  any  particular 
income  arising  from  the  land  held  by  the  tiustees.  Neither  in  law  nor  in  equity 
is  he  so  entitled.  All  he  is  entitled  to  is,  a  proportionate  share  of  the  profits. 
According,  therefore,  to  the  principle  which  led  the  courts  in  those  cases  to  hold 
that  shares  in  the  companies  which  came  under  consideration  before  them  did  not 
constitute  an  interest  in  land,  I  am  of  opinion  that  the  shareholders  in  this  case 
have  no  such  interest,  legal  or  equitable,  in  this  land,  or  in  the  income  arising 
from  it,  as  to  confer  upon  them  the  franchise."  It  is  impossible  to  have  a  statement 
of  the  principle  of  law  more  closely  applicable  to  this  case.  The  other  point  is  founded 
upon  a  fallacy.  It  is  assumed  that  the  deed  is  to  have  no  operation  at  all  until  the 
whole  of  theshareholders  or  proprietors  have  executed  it.  The  32nd  rule  shews  that 
that  is  not  so. 

Cleasby,  in  reply.  Baron  Martin's  judgment  in  Watson  v.  Sprathy  is  .strongly  in 
favour  of  the  appellant.  [203]  The  matter  was  much  considered  in  Baxter,  App., 
Brown  (or  Newmun),  Eisp.,  which  was  the  ease  of  a  partnership  in  a  mill,  the  property 
being  vested  in  one  partner  as  trustee  for  the  others,  with  powers  of  management 
very  similar  to  those  contained  in  this  deed  :  and  the  court  held  that  each  partner  had 
an  interest  in  the  realty  corresponding  with  the  amount  of  shares  held  by  him  in  the 
partnership.  [Keating,  J  Lord  St.  Ijeonards  did  not  quite  agree  with  the  decision 
of  this  court  in  that  case :  see  Mi/ers  v.  Perigal,  2  De  Gex,  M'N.  &  G.  599.] 
Tindal,  C.  J  ,  puts  the  right  of  the  claimants  in  that  case  to  vote  upon  this  ground,— 
"  that  the  property  of  which  the  trustees  are  seised  in  trust  for  the  benefit  of  the 
shareholders  who  form  the  co-paitnership,  is  freehold  land  ;  that  the  co-partners  by 
their  committee  are  in  possession  thereof ;  that  the  trusts  declared  by  the  deed  are  no 
more  than  agreements  and  regulations  entered  into  between  the  co-partners  for  the 
better  carrying  on  their  joint  trade  by  the  means  of  such  land  and  the  mill  erected 
thereon,  and  are  not  trusts  inconsistent  with  an  equitable  seisin  of  the  freehold  in 
the  co-partners."  And,  in  the  course  of  the  argument,  Cresswell,  J.,  puts  the  test, — 
are  they  trustees  of  the  land  itself  1  The  rules  here  are  merely  rules  for  the  manage- 
ment of  the  concern  amongst  the  parties  themselves,  and  afford  no  legitimate  argu- 
ment against  the  appellant.  He  had  confessedly  an  interest  in  the  land  at  starting ; 
and  he  has  never  parted  with  that  interest.  It  is  not  like  the  case  of  an  ordinary 
joint-stock  company. 

EuLK,  C.  J.  I  am  of  opinion  that  the  decision  of  the  revising-barrister  in  this  case 
should  be  affirmed.  Looking  at  the  provisions  in  this  deed  and  at  those  of  the  deed  in 
the  case  of  Bmnelt,  App.,  tJlam,  Resp.,  it  appeal's  to  me  that  the  two  deeds  are  sub- 
stantially the  [204]  same,  and  vest  substantially  the  same  interest  in  the  shareholders 
in  the  respective  speculations,  viz.  an  interest  in  the  profits  which  result  from  the 
management  of  the  trustees.  I  take  the  principle  laid  down  by  my  Brother  Williams 
in  Bennett,  A]>p.,  Btuin,  Re^p.,  to  be  sound  law,  and  to  be  decisive  of"  this  case.  He  lays 
It  down  that,  under  deeds  of  this  description,  the  shareholders  have  no  direct  interest, 
either  legal  or  equitable,  in  the  hnd,  but  only  a  right  to  participate  in  the  invfitx  of  the 
concein.  The  circumstance  of  the  deed  not  "having  been  executed  by  the  whole  of  the 
shareholders  is  not  available  for  the  purposes  of  the  appellant ;  for,  the  32nd  rule 
provides  that,  "  if  all  the  proprietors  of  shares  in  the  Sheffield  Music  Hall  should  not 
execute  these  presents,  the  same  shall  nevertheless  bind  all  the  parties  who  do  execute 
the  same.  I  think  that  provision  precludes  the  appellant  from  taking  any  benefit 
from  that  point.  ° 

WiLLiAJis,  J.  I  concur  with  my  Lord  in  thinking  that  we  are  bound  by  the  case 
of  Bennett,  App  Blain,  Resp  The  principle  on  which  that  decision  proceeded  is  pre- 
cisely applicable  to  the  present  case,  viz.  that  the  trusts  on  which  the  equitable  claim 
in  question  is  founded,  give  the  shareholders  no  direct  right  to  any  portion  of  the 
receipts  of  the  Music  Hall,  but  only  to  a  proportionate  share  of  the  net  profits.  It  is 
upon  that  principle  that  a  long  series  of  cases  on  the  Mortmain  Act  was  based.  I 
think  It  IS  impossible  to  distinguish  this  case  from  Bennett,  App.,  Blain,  Resp 

\\  ILLES,  J.  1  am  entirely  of  the  same  opinion  :  and  I  give  my  judgment  in  the 
language  of  my  Brother  Williams  in  Bennett,  App.,  Blain,  /?4.,-"  A  shareholder  in  a 
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company  of  this  description  has  no  direct  interest  in  or  right  to  any  specific  portion 
of  the  pro-[205]-perty  of  the  company,  but  only  a  right  to  receive  a  share  of 
the  profits.'' 

Keatincj,  J.  I  am  of  the  same  opinion.  I  can  see  nothing  in  the  deed  regulating 
the  affairs  of  the  Sheffield  Music  Hall,  to  distinguish  this  c;ise  in  principle  from  that 
of  Bennett,  App.,  Blain,  Rfsp. 

Decision  affirmed,  without  costs. 


Borough  of  New  Windsor. 

Thomas  Scott,  Appellant;  Benjamin  C.  Dukant,  lUspondent.    Jan.  17th,  1865. 

[S.  C.  H.  .1-  P.  269  :  :U  L.  J.  C.  P.  81  ;  11  L.  T.  676 ;  11  Jar.  N.  S.  115 ; 

13  W.  E.  .316  ] 

The  court  cannot  entertain  an  appeal  against  a  decision  of  a  revising  bai-rister  unless 
the  requirements  of  the  42nd  section  of  the  6  &  7  Vict,  c  18  have  been  duly 
complied  with,  or  there  be  a  clear  and  unequivocal  consent  to  waive  the  performance 
of  them. 

This  case  having  been  set  down  in  the  list  of  appeals  for  argument  in  Michaelmas 
Term  last, 

J.  0.  GrifRts,  on  behalf  of  the  respondent,  obtained  a  rule  calling  upon  the 
appellant  to  shew  cause  why  the  case  should  not  be  struck  out  of  the  list  of  appeals, 
on  the  grounds, — that  there  was  no  notice  in  writing  given  by  or  on  behalf  of  the 
appellant  to  the  revisiug-barrister  in  court ;  that  the  revising-barrister  did  not  state 
the  case  or  his  decision,  or  read  the  statement,  or  indorse  or  sign  it  in  open  court  or 
as  required  by  the  statute  6  &  7  Vict.  c.  18,  s.  42;  that  the  requirements  of  the  44th 
section  of  the  statute  were  not  complied  with,  and  no  declarations  were  .signed,  and 
no  respondent  or  appellant  was  appointed,  as  required  bj'  the  last-mentioned  section ; 
and  that  the  said  B.  C.  Durant  had  been  improperly  entered  as  the  respondent. 

The  facts  disclosed  by  the  affidavits  upon  which  the  [206]  motion  was  founded, 
were  as  follows  : — Mr.  Durant  duly  objected  to  the  names  of  Thomas  Scott  and  .six 
others  being  retained  on  the  list  of  voters  for  the  borough  of  New  Windsoi'.  At  a 
court  held  by  adjournment  on  the  28th  of  October,  1864,  after  hearing  evidence  and 
arguments  in  support  and  in  opposition  to  the  objections,  the  revising-barrister  decided 
against  some  of  the  objections,  but  held  one  of  them  to  be  fatal,  and  accordingly 
struck  out  the  names  of  the  persons  objected  to.  .After  the  decision,  the  attorney  for 
the  voters  verbally  applied  to  the  revising-barrister  for  a  case.  The  latter  stated  that 
he  would  grant  a  case  if  a  question  of  law  could  be  raised,  and  said  that,  if  a  case  was 
taken,  it  must  be  submitted  to  Mr.  Kogers  (a  solicitor  of  Reading,  who  had  appeared 
for  Durant)  for  revision,  and  that  he  should  have  an  opportunity  of  raising  the  points 
which  had  been  decided  against  him.  Nothing  more  was  done  during  the  sitting  of 
the  court,  or  at  the  rising  thereof,  beyond  a  further  verbal  statement  made  on  behalf 
of  the  persons  so  struck  out,  that  they  intended  to  tiike  a  case  and  prosecute  the 
appeal.  On  the  4th  of  November,  between  11  and  12  o'clock  in  the  morning,  Mr.  Long 
(the  appellant's  agent)  brought  Durant  a  case  which  he  said  had  been  prepared  and 
perused  but  not  finally  settled  by  the  revising-barrister,  and  requested  him  to  see 
Mr.  Rogers,  at  Reading,  and  obtain  his  approval  thereof  :  saying  that  he  must  have  it 
back  in  the  evening  of  that  day,  by  post-time.  Durant  accordingly  at  once  proceeded 
to  Reading,  but  found  that  Mr.  Rogers  would  not  be  at  home  until  the  following  day ; 
and,  on  his  return  to  Windsor  in  the  evening,  he  communicated  to  Mr.  Long  the 
result  of  his  journey,  and  told  him  he  could  neither  approve  nor  disapprove  of  the 
case,  and  that,  as  it  was  distinctly  understood  that  Mr.  Rogers  was  to  have  the  case 
submitted  to  him  for  [207]  his  approval  on  his  (Durant's)  behalf  before  it  w;is  signed 
by  the  revising-barrister,  he  (Durant)  could  not  take  upon  himself  the  responsibility 
of  assenting  to  the  case  as  drawn  up,  and  declined  to  sign  it.  On  Saturday  evening, 
the  5th  of  November, — which  was  the  last  day  for  lodging  appeals  under  the  statute, 
—Mr.  Long  called  on  Durant,  and  said  he  had  got  the  revising-barrister  to  sign  the 
case  :  and  he  handed  to  him  a  document  purporting  to  be  a  copy  of  the  case  as  altered 
and  settled  and  signed  by  the  revising-barrister,  and  which  Mr.  Long  said  he  had 


422 


SCOTT   V.  DUE. ANT  18  C  B.  (N.  S.)208. 


lodged  No  notice  in  writing  of  the  desire  of  the  paities  whose  names  were  so  struck 
ont  to  appeal,  was  given  either  hy  themselves  or  by  any  otiier  peison  ou  their  behalf 
to  the  said  revising-barrister  in  court,  before  the  rising  of  the  court,  on  the  same  day 
on  which  the  decision  of  the  revising-barrister  striking  out  the  said  names  was  pro- 
nounced. The  revising-barrister  did  not  state  in  writing  the  facts  and  his  decision, 
and  did  not  read  the  said  statement  in  open  court  to  the  appellants,  and  did  not  then 
and  there  si"n  the  same.  The  appellant  did  not  at  the  same  time  make  a  declaration 
in  writin"  under  his  hand  to  the  effect  mentioned  in  the  42nd  section  of  the  6  &  7 
Vict.  c.  ll? ;  and  the  revising-barrister  did  not  then  indorse  upon  any  statement  the 
name  of  the  borough  and  of  the  parish  to  which  the  same  related,  or  the  Christian 
and  surname  and  place  of  abode  of  the  appellant  and  of  the  respondent,  and  did  not  *" 
then  and  there  sign  and  date  any  such  indorsement;  and  the  revising-barrister  did  ■ 
not  there  and  then  deliver  any  such  statement,  with  any  such  indorsement  thereon,  ! 
to  the  appellant,  to  be  by  him  transmitted  to  this  court,  as  directed  by  the  statute;  : 
nor  did  he  direct  the  cases  of  the  other  parties  to  be  consolidated  with  this  appeal. 
There  was  no  understanding  between  the  parties  whose  names  were  struck  [208]  out  ■ 
as  aforesaid,  or  their  agents,  and  Durant  or  his  agent,  that  any  of  the  formalities 
required  by  the  statute  should  be  dispen.sed  with. 

The  42nd,  4.3rd,  and  44th  sections  of  the  6  &  7  Vict.  e.  18  were  referred  to ;  and  ' 
it  was  submitted  that  they  were  imperative,  and  such  as  could  not  be  dispensed  with,  li 
even  by  consent. 

Erle,  C.  J.     You  may  take  a  rule  :  if  the  statement  was  considered  as  having    1 
been  written  down  at  the  time,  I  incline  to  think  it  might  be  done  nunc  pro  tunc      I    i 
see  nothing  in  the  statute  to  require  us  to  press  with  undue  rigour.     We  will  do  our 
utmost  to  do  substantial  justice  between  the  parties. 

R.  Sawyer  now  shewed  cause  (a).  The  question  [209]  turns  upon  the  construction 
of  three  sections  of  the  G  &  7  Vict.  c.  18,  which  it  is  contended  on  the  other  side  are 
imperative.  The  42nd  section  enacts  that  "it  shall  be  lawful  for  any  person  who, 
under  the  provisions  thereinbefore  contained,  shall  have  made  any  claim  to  have  his 
name  inserted  in  any  list,  or  made  any  objection  to  any  other  person  as  not  entitled 
to  have  his  name  inserted  in  any  list,  or  whose  name  shall  have  been  expunged  from 
any  list,  and  who  in  any  such  case  shall  be  aggrieved  by  or  dissatisfied  with  any 
decision  of  any  revising-barrister  on  any  point  of  law  material  to  the  result  of  such 
case,  either  by  himself  or  by  some  person  ou  his  behalf,  to  give  to  the  revising-barrister, 
in  court,  before  the  rising  of  the  said  court,  on  the  same  day  on  which  such  decision 
shall  have  been  pronounced,  a  notice  in  writing  that  he  is  desirous  to  appeal,  and  in 
such  notice  shall  shortly  state  the  decision  against  which  he  desires  to  appeal ;  and 
the  revising-barrister  thereupon,  if  he  thinks  it  reasonable  and  proper  that  such  appeal 

(a)  The  affidavits  in  opposition  to  the  rule  stated  in  substance  that  both  Durant 
and  Rogers  stated  in  open  court  before  the  revising-barrister  that  they  would  waive 
all  objections  in  point  of  form,  and  would  appear  to  answer  the  appeal,  with  a  view  of 
having  the  decision  of  this  court  on  the  question  raised,  and  that  they  did  not  insist 
upon  a  notice  in  writing  of  the  desire  of  the  persons  whose  names  had  been  objected 
to  to  appeal  against  the  decision  of  the  revising-barrister,  or  that  he  ought  to  state  the 
facts  in  writing,  or  that  he  ought  to  read  the  statement  of  facts  in  open  court  to  the 
said  persons  whose  names  had  been  so  objected  to  as  aforesaid,  or  that  he  ought  then 
and  there  to  sign  the  same,  or  that  the  persons  whose  names  had  been  so  objected  to 
ought  to  make  a  declaration  in  writing  under  their  hands  at  the  end  of  such  statement, 
ur  that  the  said  barrister  ought  to  make  any  indorsements  upon  any  such  statement, 
or  that  the  said  barrister  should  then  and  there  sign  or  date  any  such  indorsement,  or 
that  the  said  barrister  should  then  and  there  deliver  the  said  statement  to  the  appel- 
lants ;  that  Durant  stated  in  open  court  before  the  revising-barrister  that  he  would 
consent  to  appear  as  respondent  to  defend  the  appeals  upon  the  case  to  be  granted  by 
the  revising-barrister,  and  that  the  several  appeals  might  he  consolidated  ;^  that  both 
iJurant  and  Rogers  stated  in  open  court  that  thev  would  agree  to  any  case  which 
could  be  drawn  up,  so  as  to  have  the  case  fairlv  argued  ;  and  that,  the  case  having 
ueen  afterwards  signed  by  the  barrister  and  sent  to  Durant,  the  latter  declined  to 
sign  It. 

In  other  respects  the  statements  in  the  affidavit  filed  on  behalf  of  the  respondent 
were  not  controverted. 
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should  be  entertained,  shall  state  in  writing  the  facts  which,  according  to  his  judg- 
ment, shall  have  been  established  by  the  evidence  in  the  case,  and  which  shall  be 
material  to  the  matter  in  question,  and  shall  also  state  in  writing  his  decision  upon 
the  whole  case,  and  also  his  decision  upon  the  point  of  law  in  question  appealed 
against ;  and  such  statement  shall  be  made  as  nearly  as  conveniently  may  be  in  like 
manner  as  is  now  usual  in  stating  any  special  case  for  the  opinion  [210]  of  the  court 
of  Queen's  Bench  upon  anv  decision  of  any  court  of  quarter  sessions ;  and  the  said 
barrister  shall  read  the  said  statement  to  the  appellant  in  open  court,  and  shall  then 
and  there  sign  the  same  ;  and  the  said  appellant,  or  some  one  on  his  behalf,  shall  at 
the  end  of  the  said  statement  make  a  declaration  in  writing  under  his  hand,  to  the 
effect  following,  that  is  to  say,  '  I  appeal  from  this  decision ; '  and  the  said  barrister 
shall  then  indorse  upon  any  such  statement  the  name  of  the  county  and  polling- 
district,  or  city  and  *  borough,  and  of  the  parish  or  township  to  which  the  same  shall 
relate,  and  also  the  Christian  name  and  surname  and  place  of  abode  of  the  appellant 
and  of  the  respondent  in  the  matter  of  the  said  appeal,  and  shall  sign  and  date  such 
indorsement ;  and  the  said  barrister  shall  deliver  such  statement,  with  such  indorse- 
ment thereon,  to  the  said  appellant,  to  be  by  him  transmitted  to  Her  Majesty's  court 
of  Common  Pleas  at  Westminster  in  the  manner  thereinafter  mentioned  ;  and  the  said 
barrister  shall  also  deliver  a  copy  of  such  statement,  with  the  said  indorsement  thereon, 
to  the  respondent  in  such  appeal  who  shall  require  the  same  "  The  43rd  section 
enacts  that,  "in  the  matter  of  every  such  appeal,  the  party  in  whose  favoui-  the 
decision  appealed  against  shall  have  been  given  shall  be  the  respondent ;  but,  if  there  be 
no  such  party,  or  if  such  party,  or  some  one  on  his  behalf,  shall  in  open  court  decline 
and  state  in  writing  that  he  declines  to  support  the  decision  appealed  against  as 
respondent,  then  and  in  every  such  case  it  shall  be  lawful  for  the  said  revising- 
barrister  to  name  any  person  who  may  be  interested  in  the  matter  of  the  said  appeal, 
and  who  may  consent,  or  the  overseers  of  any  parish  or  township,  or  the  town-clerk  of 
any  city  or  borough,  to  be,  and  such  person  so  consenting,  or  such  overseers  or  town- 
clerk  respectively  so  named,  shall  be  deemed  to  [211]  be  the  respondent  or  respondents 
in  such  appeal."  And  s.  4:4  enacts  that,  "if  it  shall  appear  to  any  revising-barrister 
that  the  validity  of  any  number  of  such  claims  or  objections  determined  by  him  at 
any  court  as  aforesaid  depends  and  has  been  decided  by  him  upon  the  same  point  or 
points  of  law,  and  the  parties,  or  any  of  them,  aggrieved  by  or  dissatisfied  with  his 
decision  thereon,  shall  have  given  notice  of  an  intention  to  appeal  therefrom,  it  shall 
in  such  case  be  lawful  for  the  said  barrister  to  declare  that  the  appeals  against  such 
decision  ought  to  be  consolidated,  and  the  said  barrister  shall  in  such  case  state  in 
writing  the  case,  and  his  decision  thereon,  in  manner  hereinbefore  mentioned,  and  that 
several  appeals  depend  upon  the  same  decision,  and  ought  to  be  consolidated,  and 
shall  read  such  statement,  and  sign  the  same  as  hereinbefore  [s.  42]  mentioned,  and 
thereupon  it  shall  be  lawful  for  the  said  barrister  to  name  any  person  interested, 
and  consenting,  for  and  on  behalf  of  himself  and  all  other  persons  in  like  manner 
interested  in  such  appeals,  to  be  the  appellant  or  respondent  respectively  in  such  con- 
solidated appeal,  and  to  prosecute  or  answer  the  said  appeal,  in  like  manner  as  any 
appellant  or  respondent  might  in  his  own  case  under  the  provisions  of  this  act ;  and 
the  person  so  named  appellant  in  such  consolidated  appeal,  or  some  one  on  his  behalf, 
shall,  at  the  end  of  the  said  statement,  make  and  sign  a  declaration  in  the  form  or  to  the 
effect  following,  that  is  to  say. — '  I,  for  myself  and  on  behalf  of  all  the  other  persons 
who  are  interested  as  appellants  in  this  matter,  and  whose  names  are  hereunder 
written,  do  appeal  against  this  decision,  and  agree  to  prosecute  this  appeal : '  and  the 
person  so  named  respondent  in  such  consolidated  appeal,  oi-  some  one  on  his  behalf, 
shall  in  like  manner  make  and  sign  a  declaration  in  writing  in  the  form  or  to  the  effect 
[212]  following,—'!,  for  myself  and  on  behalf  of  all  the  other  persons  interested  as 
respondents  in  this  matter,  and  whose  names  are  hereunder  written,  do  agree  to  appear 
and  answer  this  appeal : '  and  the  name,  and,  where  necessary,  the  particulars  of  the 
qualification  of  every  party  intended  to  be  joined  in  such  consolidated  appeal,  shall  be 
written  under  the  aforesaid  declaration  of  the  appellant  or  respondent  respectively  to 
which  they  may  respectively  refer :  Provided  always  that  it  shall  be  lawful  for  the 
said  barrister,  if  necessary,  in  any  case  to  name  the  overseers  of  any  parish  or  town- 
ship, or  the  town-clerk  of"  any  city  or  borough,  to  be,  and  they  or  he  so  named  shall 

*  Sic. 
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be  the  respoiideuts  oi-  respondent  in  such  consolidated  appeal,  without  any  such 
de'eUiritiou  beiii"  made  or  signed  by  them  or  him  as  hereinbefore  mentioned.  It  will 
be  contended  oifthe  pirt  of  the  appellant  that  these  provisions  are  imperative  and 
cannot  be  dispensed  with.  The  signatui'e  of  the  barrister  to  the  case  may  be  affixed 
at  any  time.  [Keating,  J.  In  jruhont,  Apjj.,  Thomas,  Ecsp.,  8  Scott,  ^.  K.  kS3,  7  Al. 
&  G.  1,  1  Lutw.  Reg.  Cas.  125,  an  amendment  was  made  in  court  here(a)i.]  The  pro- 
visions'in  ss.  42  and  43,  it  is  submitted,  are  purely  directory.  There  are  no  negative 
words,  which  in  general  are  required  to  render  a  statute  imperative  ;  as  in^  ss.  62^aiid 
C-i,  which  latter  [213]  section  this  court  in  Autey,  App.,  Toplum,  liei-p.,  7  Scott,  N.  R. 
402,  5  M.  &  G.  1,  1  Lutw.  Reg.  Cas.  1  (a)'-  held  to  be  binding  upon  them.  "If,"  said 
Tindal,  C.  J.,  in  that  case,  "the  case  had  stood  upon  the  words  of  the  62nd  section 
alone,  we  might,  perhaps,  have  been  inclined  to  hold  that  they  were  directory  only, 
and  have  let  in  the  party  to  prosecute  his  appeal :  but  then  comes  the  G4th  section, 
by  which  it  is  provided  that  'no  appeal  or  matter  of  appeal  shall  be  entertained  or 
heard,  unless  notice  shall  have  been  given  by  the  appellant  to  the  Masters  of  the 
court,'  in  the  time  and  in  the  manner  mentioned  in  the  62nd  section, — words  so 
express  and  positive,  that  I  do  not  see  how  we  can  by  any  possibility  avoid  their 
operation."  Reliance  will  probably  be  placed  upon  the  case  of  In  re  Knuioles  and  Hoklen, 
24  Law  J.,  Exch.  223.  There,  the  parties  to  a  plaint  in  a  county-court  appeared 
before  a  judge,  and  consented  to  a  reference,  without  objecting  to  the  want  of  juris- 
diction, but  one  of  them,  during  the  progress  of  the  reference,  objected  to  the  juris- 
diction of  the  arbitrators,  on  the  ground  that  title  to  land  came  in  question,  but  the 
arbitrators  nevertheless  proceeded  with  the  reference  :  and  the  couit  granted  a  pro- 
hibition. There,  however,  there  was  no  jurisdiction  al  the  commenceiiwnt :  here  there 
was.  And  this  was  the  ground  of  the  decision  in  Andirwe^  v.  Elliot/,  5  Ellis  &  B.  502 
(in  error,  6  Ellis  &  B.  [214]  338).  If  consent  can  give  jurisdiction,  there  was  abundant 
consent  here.  It  will  be  said  that  the  revising-barrister  had  no  jurisdiction  to  do  any- 
thing after  the  last  day  of  October:  ss.  33,  41.  But  those  provisions  apply  to  the 
holding  of  courts,  and  the  clauses  regulating  the  appeal  came  after  them.  The  Irish 
Registration  Act,  13  &  14  Vict.  c.  69,  s.  46,  prescribes  the  time  of  holding  registry 
sessions  for  1851  between  the  1st  of  January  and  the  15th  of  February.  In  Agnew, 
App.,  Eowkr,  Eesp.,  I  Irish  Common  Law  Rep.  462,  the  assistant-barrister  signed  the 
statement  of  facts  and  the  appeal  on  the  15th  of  February  ;  and  it  was  held  that  he 
had  no  jurisdiction,  and  that  the  appeal  could  not  be  entertained.  But  there  the 
mode  of  proceeding  is  very  different ;  the  revising  takes  place  at  the  sessions  :  here  it 
is  a  special  court.  [Williams  J.  Unless  you  can  rely  on  the  consent,  1  fear  you  have 
no  case.]  Many  cases  may  be  cited  where  an  act  of  parliament  which  fixes  a  time  for 
the  doing  of  an  act  has  been  held  to  be  directory  only.  In  Ereemun,  App.,  Eeud,  Eesp., 
30  Law  J.,  M.  C.  123,  the  appellant  in  an  appeal  against  a  highway-rate  entered  into 
recognizances  to  pay  costs,  as  required  by  the  5  &  6  W.  4,  c.  50,  s.  105.  The  appeal 
was  heard  at  the  October  sessions,  1858,  when  the  justices  confirmed  the  rate. 
Nothing  was  said  at  those  sessions  as  to  costs ;  but  by  a  standing  order  of  sessions, 
niaile  in  1843,  it  was  ordered  that  the  costs  of  every  appeal  tried  should  be  taxed  by 
the  clerk  of  the  peace  during  the  sessions,  and  be  paid  by  the  unsuccessful  party, 

(a)i  That  was  to  cure  an  ambiguity  in  the  statement  of  the  case. 

laXetlletun,  App.,  Eurrell,  Eesp.,  8  Scott,  N.  R.  738,  7  M.  &  G.  35,  1  Lutw.  Reg. 
Cas.  Iu7,  the  court  refused  to  entertain  an  appeal  where  the  case  had  not  been  signed 
by  the  revismg-barrister.  See  also  Burlon,  App.,  Brooks,  Eesp.,  11  C.  B.  41,  2  Lutw. 
Reg.  Cas.  197,  and  Burton,  App.,  blake,  Eesp.,  1 1  C.  B.  47,  2  Lutw.  Reg.  Cas.  197. 

So,  as  to  the  signature  of  the  indorsement :  IFanklyn,  App.,  H'oolhtt,  Eesp.,  i  G.  B. 
86,  1  Lutw.  Reg.  Cas.  597.  But  see  Ering,  App.,  Estcourt,  Eesp.,  4  C.  B.  71,  1  Lutw. 
Reg.  Cas.  505. 

(a)-  See  Simpson,  App.,  JrUkhmn,  Eesp.,  7  Scott,  N.  R.  406,  5  M.  &  G.  3,  n., 

Cas.  380a  ; 
;.  Cas.  373 ; 

rZ^fT'ffvT'  ^'T'  *  ^-  ^-  ^2'  1  ^"^^^-  ^^S-  Cas.  543;  AVtoT,  App.,  The 
lown-Uerk  ofUhsbury,  Eesp.,i  C.  B.  32,  1  Lutw.  Reg.  Cas.  538 ;  Clarke,  App    Beaton, 

C^''ir  ''"  ''  ^^^'•'  ^''*^'''  ^''^'■'  11  C.  B.  47,  2  Lutw.  Reg. 
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unless  the  justices  who  tried  the  appeal  should  order  to  the  contrary.  The  clerk  of 
the  peace  certitied  (under  the  11  &  12  Viet.  c.  43,  s.  27),  that,  at  the  trial  in  October, 
1858,  the  justices  had  made  no  order  to  the  contrary,  and  that  the  solicitors  of  the 
respective  parties  had  agreed  that  the  costs  should  be  taxed  out  of  court ;  that,  in 
[215]  April,  1859,  he  attended  the  respondent's  solicitor  and  taxed  his  costs  at  331.  7s., 
the  appellant's  solicitor  having  objected  to  attend  the  taxation  ;  and  that  the  costs 
had  not  been  paid  to  him.  the  clerk  of  the  peace.  A  distress-warrant  having  issued, 
on  application  by  the  respondent,  against  the  appellant,  for  these  costs, — it  was  held 
by  the  court  of  Queen's  Bench  that  the  distress-warrant  had  properly  issued  ;  that  the 
appellant,  by  consenting  at  the  trial  that  the  costs  should  be  taxed  after  the  sessions, 
was  precluded  from  objecting  that  the  taxation  was  not  made  at  the  sessions ;  and 
that  the  justices  might  well  assume,  it  being  so  stated  in  the  certificate  of  the  clerk  of 
the  peace,  that  the  appellant  had  consented.  That  case  proceeded  in  a  great  measure 
upon  the  authority  of  The  Qiietn  v.  The  Shreicshury  and  Hereford  RuiUcoy  Compani/, 
25  Law  Times,  65,  where  it  appeared  that  the  taxation  had  been  after  the  end  of  the 
sessions,  by  consent ;  and,  when  the  order  of  sessions  was  brought  up  for  execution, 
and  the  party  who  had  so  consented  moved  to  set  aside  the  order  on  account  of  such 
taxation  after  the  end  of  the  sessions,  Lord  Campbell  refused  the  rule,  saying, — "  The 
point  is  not  now  whether  the  sessions  had  jurisdiction  to  make  the  order,  but  whether 
the  appellants  are  not  precluded  by  the  act  from  taking  the  objection  :  and  the  court 
holds  that  thev  are."  The  same  was  held  in  The  Queen  v.  The  Jvatice^  of  Hampshire, 
32  Law  J.,  M.  C.  46.  [Willes,  J.  The  whole  subject  was  much  discussed  in  The 
Queen  v.  7'he  Mayor  and  Assefsorg  of  Bochester,  7  Ellis  &  B.  910  (in  error),  1  Ellis, 
B.  &  E.  1024.  Erie,  C.  J.  Where  a  great  duty  is  to  be  performed  within  a  given 
time,  and  the  time  has  been  allowed  to  elapse,  the  court  will  interfere,  to  prevent  a 
public  inconvenience.  But  that  principle  will  hardly  apply  to  a  case  like  this.]  Under 
the  2nd  section  of  the  20  iV  21  Vict.  c.  43,  power  is  given  [216]  to  appeal  against  a 
decision  of  a  justice,  provided  a  written  notice  be  given  within  three  dai/s  after  tlie 
decision,  and  certain  conditions  precedent  observed  :  the  performance  of  these  conditions 
has  been  held  to  be  imperative  by  all  the  courts  (a).  But  in  none  of  those  cases  was 
there  any  consent. 

Griffits,  in  support  of  his  rule.  The  short  facts  are  these, — At  the  revising-court 
held  on  the  21st  of  October,  Eogers  appeared  as  the  attorney  for  Durant,  and  urged 
two  objections  against  the  validity  of  the  votes.  The  revising-barrister  took  time  to 
consider,  and  adjourned  the  court  to  the  28th,  when  he  gave  a  decision  holding  one 
objection  to  be  valid,  the  other  not.  The  attorney  for  the  voters  said  he  would 
appeal  ;  but  the  revising-barrister  doubted  whether  there  was  any  question  of  law 
upon  which  to  found  an  appeal.  At  the  end  of  the  day, — both  parties  being  desirous 
of  waiving  all  technical  objections,  provided,  of  course,  the  person  whose  duty  it  was 
to  prepare  the  case  did  it  within  a  reasonable  time, — it  was  understood  that  a  case 
should  be  prepared  by  the  attorney  who  represented  the  voters,  and  submitted  to 
Rogers  for  his  approval  before  the  revising-barrister  was  asked  to  sign  it  No  formal 
adjournment  took  place  ;  and  nothing  was  done  until  the  4th  of  November,  when  a 
case  was  forwarded  to  Durant  containing  only  one  of  the  points  decided  by  the  barrister. 
Durant  thereupon  proceeded  to  Reading  for  the  purpose  of  getting  Rogers  to  insert 
the  facts  raising  the  other  point.  Rogers  being  absent,  [217]  Durant  was  obliged  to 
retuin  the  case  unaltered,  the  5th  being  the  last  day  for  lodging  appeals  with  the 
Master  :  and,  as  the  case,  as  stated,  did  not  truly  represent  the  decision,  he  of  course 
declined  to  assent  to  it.  Under  these  circumstances,  it  cannot  be  contended  that 
r)urant  gaA-e  any  authority  for  the  insertion  of  his  name  as  respondent  in  the  case 
which  the  revising-barrister  has  so  thought  tit  to  sign,  even  if  any  consent  could  give 
jurisdiction.  By  the  33rd  section  of  the  6  &  7  Vict.  c.  18,  the  revising-courts  can 
only  be  held  between  the  15th  of  September  and  the  last  day  of  October.  Power  to 
adjourn  from  time  to  time  is  given  by  s.  41,  "but  so  that  no  such  adjourned  court 
shall  be  holden  after  the  last  day  of  October  in  any  year."     The  jurisdiction  of  the 

(a)  See  Woodhome,  App.,  Woods,  Resp.,  29  Law  J.,  Q.  B.  164,  Syred,  App.,  Carndhers, 
Besp.,  Ellis,  B.  &,  E.  469,  and  Chapman,  App.,  Bobinson,  Besp.,  1  Ellis  &  Ellis,  25,  in 
the  Queen's  Bench  ;  Peacock,  App.,  The  Queen,  Besp.,  4  C.  B.  (N.  S.)  264,  in  the  Common 
Pleas ;  and  Monjan,  Aj/p.,  Edwards,  Heap.,  5  Hurlst.  &  N.  415,  iu  the  Exchequer. 

C.  P.  XXII.— 14* 
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revisin"-ban-ister  therefore  was  at  an  end  before  the  case  even  in  its  imperfect  state 
was  presented  to  him  for  signature.  The  conditions  annexed  to  the  power  to  appeal 
hv  s.  42  must  be  strictly  complied  with.  The  party  objecting  must,  before  the  rising 
of  the  court  on  the  day  on  which  the  decision  shall  have  been  pronounced,  give  a 
notice  in  writin"-  to  the  barrister;  and  the  barrister,  if  he  thinks  it  reasonable  and 
])roper  that  such  appeal  should  be  entertained,  is  to  state  the  facts  and  his  decision, 
and  to  read  the  statement  to  the  appellant  in  open  court,  and  then  and  there  sign  the 
same.  The  appellant,  or  some  one  on  his  behalf,  is  then  to  declare  in  writing  his 
intention  to  appeal :  and  the  barrister  is  to  indorse  the  case  and  sign  the  indorsement, 
and  to  deliver  the  statement  with  such  indorsement  to  the  appellant,  to  be  by  him 
transmitted  to  the  court  of  Common  Pleas.  Nothing  of  this  was  done.  It  has  always 
been  held  that  a  statutory  jurisdiction  must  be  pursued  strictly.  If  it  be  said  that 
consent  will  give  jurisdiction, — which  is  denied, — there  has  been  no  unqualified 
consent  here.  The  case  of  The  [218]  Queen  v.  The  Mayor  and  Assessors  of  H  ''hester, 
1  Ellis  ct  B.  910,  in  error,  1  Ellis,  B.  &  E.  1024,  proceeded  upon  the  ground  of  the 
general  jurisdiction  of  the  court  of  Queen's  Bench  to  control  all  public  otlicers,  and  to 
prevent  injury  arising  to  the  public  from  their  neglect  or  delay.  In  the  ordinary 
case,  unless  a  notice  of  appeal  has  been  given,  the  quarter  sessions  have  no  juris- 
diction :  and,  where  a  right  of  appeal  is  given  subject  to  a  condition,  the  condition 
must  be  performed.  [Williams,  J.  That  argument  would  hold  if  there  was  the  most 
express  agreement  and  consent  of  the  parties.]  No  doubt.  It  is  conceded  that  the 
G2nd  section  is  imperative. 

Erle,  C.  J.  (stopping  Griflits).  I  feel  bound  to  give  judgment  in  favour  of  making 
this  rule  absolute,  on  the  ground  that  there  has  been  no  completed  appeal. 

The  rest  of  the  court  concurring. 

Rule  absolute. 

End  of  the  Kegistration  Cases. 


[219]    Cases  Argued  and  Determined  in  the  Court  of  Common   Pleas,  in 
Hilary  Term,  in  the  Twenty-Eighth  Year  of  the  Reign  of  Victoria. 

The  judges  who  usually  sat  in  banco  in  this  term,  were,— Erie,  C.  J.,  Williams,  J., 
Willes,  J.,  and  Keating,  J. 

Memoranda. 

In  consequence  of  continued  indisposition,  the  Hon.  Mr.  Justice  Williams,  who 
had  filled  the  office  of  puisne  judge  of  the  court  of  Common  Pleas  since  Michaelmas 
Term,  1S46,  retn-ed  from  the  Bench  on  the  last  day  but  one  of  this  Term. 

He  was  subsequently  sworn  in  a  member  of  the  Judicial  Committee  of  the  Privy 
Council.  ■' 

Montague  Smith,  Esq.,  one  of  Her  Majesty's  counsel  learned  in  the  law,  was 
shortly  aiterwards  appointed  to  fill  the  vacancy  occasioned  by  the  retirement  of  Mr. 
Justice  uiUiams. 

On  being  coifed,  he  gave  rings  with  the  following  motto  :— "  Pro  lege." 

[220]    In  Ke  Cooper  and  Tillotson's  Acknowledgments.     Jan.  11th,  1865. 

An  acknowledgment  by  a  married  woman,  under  the  statute  3  &  4  W.  4,  c.  74,  was 
taken  in  the  state  of  Wisconsin,  in  the  United  States  of  America.  The  affidavit  of 
verihcation  was  sworn  before  "  E.  B.  Quince,  notary  public,  Dane  county,  Wisconsin  ;  " 
and  annexed  thereto  was  a  certificate,  signed  by  and  under  the  seal  of  the  secretary 
^  .nntt ,°''  !'f  f '"'  ^^-""^  ^-  ^-  ^^^""'^'^  ^^^^  *  ""t-^rv  public  in  Dane  county,  duly 
lEZ  t\  '^  r  .'^'  n"''  ™PO^^'ered  by  the  laws  of  that  state  to  administer  oaths 
,n-pti7;;l  r  allowed  the  documents  to  be  received  and  filed,  though  not 
stiictly  in  compliance  with  the  rule  of  Hilary  Term,  14  G.  3.  '  ^ 

UniS'stTtlT  a'^^'"'''*'  '^.'''  ^^^''  ^*  ^'■^'^'^°"'  '"  *he  state  of  Wisconsin,  in  the 
Ln.ted  States  of  America.     The  affidavit  of  verification  was  sworn  at  Madison  before 
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E.  B.  Quince,  notary  public,  Dane  county,  Wisconsin.  Annexed  thereto  was  a 
certificate  signed  by  and  under  the  seal  of  Lucius  Fairchild,  secretary  of  state  for  the 
state  of  Wisconsin,  in  the  United  States  of  America,  that  E.  B.  Quince,  whose  name 
appeared  subscribed  to  the  ainiexed  instrument,  w;is  at  the  date  thei'eof  a  notary 
public  in  Dane  county,  duly  appointed,  qualified,  and  impowered  by  the  laws  of  that 
state  to  administer  oaths,  take  acknowledgments,  &c.,  &c. 

The  registrar  of  deeds  under  the  statute  3  &  4  W.  4,  c.  74,  having  declined  to  inrol 
the  certificates  of  acknowledgment,  on  the  ground  that  the  affidavit  was  not  sworn 
before  a  person  duly  authorized, 

IM'Leod  moved  that  he  might  be  directed  to  do  so.  He  submitted  that  the  rule  of 
court  of  Hilary  Tei-m,  14  G.  3  (u),  which  requires  that  the  affidavit  of  aeknow-[221]- 
ledgment  should  be  taken  before  some  magistrate  of  the  place,  applies  only  to  our  own 
colonies,  and  not  to  foreign  countries  ;  and  that  all  the  court  requiies  is,  to  be  satisfied 
that  the  party  administering  the  oath  is  qualified  by  law  so  to  do,  which,  he  con- 
tended, was  abundantly  testified  here  by  the  notarial  certificate  and  the  state  seal  of 
Wisconsin.  And  he  referred  to  the  case  of  In  re  Birch  and  Bell,  6  Scott,  185,  4  N.  C. 
394,  where  the  court  allowed  the  acknowledgment  of  a  married  woman,  taken  at 
Hamburgh,  to  be  filed,  with  an  affidavit  verifying  the  certificate  of  the  due  taking 
thereof,  in  the  German  language,  sworn  before  the  proper  officer  there,  but  not  df/ned 
by  the  deponent, — it  being  sworn  that,  by  the  practice  of  the  country  the  affidavit  is 
never  signed  by  the  deponent.  [Willes,  J.,  referred  to  Ex  parte  Man/  .Inn  Manv, 
7  Scott,  !  42,  5  X.  C.  226,  where  an  affidavit  verifying  the  taking  of  an  acknowledg- 
ment by  a  married  woman  in  the  state  of  Illinois,  U.  S.,  was  held  to  be  properly 
sworn  before  a  notary  public  of  that  place.] 

Erlk,  C.  J.  In  this  case  the  acknowledgments  were  taken  at  Madison,  in  the 
state  of  Wisconsin,  in  the  United  States  of  America :  and  the  affidavit  of  verification 
wa-  swoin  at  Madison  before  a  notarj'  public,  and  it  comes  to  us  accompanied  by  a 
certificate  signed  by  and  under  the  seal  of  the  secretary  of  state  for  the  state  of 
Wisconsin,  that  the  person  before  whom  it  was  swoi'n  is  a  notary  public  and  duly 
qualified  as  such  by  the  laws  of  the  state  to  administer  oaths  there.  Now,  the  rule 
of  Hilary  Term,  14  G.  3,  requires  that  the  affidavit  shall  be  sworn  either  before  some 
person  duly  authorized  to  take  affidavits  in  this  court,  or  before  some  magulrate  of 
the  place  where  the  acknowledgment  is  taken,  having  authoiity  to  administer  an  oath, 
and  in  [222]  the  presence  of  a  notary  public ;  atid  that  the  notary  shall  also  certify 
in  writing,  under  his  hand  and  seal,  as  well  the  due  administering  of  the  oath,  as  also 
the  name,  signature,  and  office  of  the  magistrate  administering  it.  Here,  the  affidavit 
is  sworn  before  a  notary  public  of  the  place  where  the  acknowledgments  were  taken, 
and  the  authority  of  the  notary  to  administer  oaths  is  certified  by  the  secretary  of 
state  for  Wisconsin,  under  the  seal  of  the  state, — exactly  rexersing  the  oixler  of  things 
mentioned  in  the  rule  of  court.  The  essence  of  the  rule,  I  think,  is  that  the  court 
shall  be  satisfied  that  the  affidavit  has  been  sworn  before  some  person  who  is  duly 
qualified  to  administer  oaths.  In  the  case  of  Ex  parte  Mary  Ann  Mann,  7  Scott,  142, 
•5  X.  C.  226,  we  find  that,  where  a  commission  was  issued  for  taking  the  acknowledg- 
ment of  a  married  woman  at  Illinois,  another  state  of  the  Union,  this  veiy  question 
arose,  and  the  judgment  of  Tindal,  C.  J.,  was  that,  upon  the  court's  being  satisfied 
by  affidavit  that  the  notaiy  public  was  by  law  duly  authorized  to  take  affidavits,  the 
certificate  and  affidavit  should  be  accepted.  A  similar  question  arose  in  a  case  still 
more  recent,  of  Ex  jiarte  Hvtchiii>:on,  5  C.  B.  499,  where  the  court  received  an  affidavit 
sworn  before  the  British  Consul  at  Madeira,  the  jurat  describing  him  as  being 
authorized  by  the  laws  of  the  island  to  administer  oaths  there,  and  the  affidavit  being 

(a)  That  rule  provides,  "that,  if  the  party  or  parties  shall  be  in  Ireland,  or  in  any 
other  part  or  parts  beyond  the  seas,  then  the  aflidavit  or  aUidavits  shall  be  made  by 
one  of  the  commissioners  who  hath  taken  the  acknowledgment  of  the  warrant  or 
warrants  of  attorney,  and  shall  be  sworn  either  before  some  person  duly  authorized 
to  take  affidavits  in  this  court,  or  before  some  magistrate  of  the  place  where  such 
acknowledgment  shall  be  taken,  having  authority  to  administei'  an  oath,  and  in  the 
presence  of  a  notary  public ;  which  notary  shall  also  certify  in  writing,  under  his  hand 
and  seal,  as  well  the  due  administering  of  this  oath,  as  also  the  name,  signature,  and 
office  of  the  magistrate  administering  the  same." 
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accompanied  bv  a  notarial  certificate  to  the  same  effect.     I  therefore  think  we  keep 
within  the  course  of  precedent  in  grantnig  this  application. 

The  rest  of  the  court  concurring, 

Kule  granted  (a)^ 

[223]     In  he  Makv  Dowlinc;.     Jan.  17th,  1865. 

Where  p-irt  of  the  purchase-money  is  to  be  paid  to  the  wife,  the  court  will  not  allow 
the  certificate  of  an  acknowledgment  under  the  3  &  4  W.  4,  c.  74,  to  be  filed,  with- 
out an  attidavit  of  the  commissioner  taking  it  that  he  is  satisfied  from  what  pa.ssed 
before  him  that  the  lady  was  content  that  the  money  should  be  paid  over  to  her 
without  any  settlement. 
The  rule  of  Hilary  Term,  4  W.  4,  requires  that,  in  the  affidavit  of  verification  of 
the  certificate  of  an  acknowledgment  by  a  married  woman   under'  the  3  &  4  W.  4, 
c.  74,  it  shall  be  deposed,  amongst  other  things  that,  previously  to  such  acknowledg- 
ment beiii"  taken,  the  deponent  had  inquired  of  the  married  woman  whether  she 
intended  to  "ive  up  her  interest  in  the  estate  to  be  pas.sed,  and  also  the  answer  given 
thereto  ;  and,  where  any  such  married  woman,  in  answer  to  such  inquiry  shall  declare 
that  she  intends  to  give  up  her  interest  without  any  provision,  the  deponent  shall 
stiite  that  he  has  no  reason  to  doubt  the  truth  of  such  declaration,  and  he  verily 
believes  the  .same  to  be  true ;  and  that,  wher-e  any  provision  has  been  agreed  to  be 
made,  the  deponent  shall  state  that  the  same  has  Ijcen  made  by  deed  or  writing,  or, 
if  not  actually  made  before,  that  the   terms   of   the  intended    provision    had    been 
reduced  into  writing,  which  deed  or  writing  he  verily  l)elieves  has  been  produced  to 
the  said  judge,  &c. 

In  this  case  the  affidavit  stated  that,  in  answer  to  the  inquiry  of  the  commissioner, 
the  ladj^  stated  that  a  sum  of  money  (half  the  amount  of  the  purchase-money)  was 
to  be  paid  to  her  in  lieu  of  her  interest  in  the  estate ;  but  it  did  not  go  on  to  state 
that  she  declared  that  she  intended  to  waive  any  provision  by  deed.  The  registrar 
appointed  under  the  act  having  declined  to  act  upon  this  affidavit, 

t^)uain  now  moved  that  he  might  be  directed  to  receive  and  file  the  documents. 
[Willes,  J.  The  matters  [224]  which  this  affidavit  omits  are  essential.  "Where  the 
wife  expects  to  receive  some  benefit  from  the  arrangement,  and  a  deed  is  necessary 
to  secure  that,  the  matter  ought  not  to  be  allowed  to  pass  without  her  being  informed 
of  it.  If  the  money  were  simply  put  into  her  hands,  the  husband  or  his  creditoi-s 
might  take  it.]  It  is  competent  to  the  woman  to  dispense  with  any  provision. 
[Willes,  J.  She  has  not  declar-ed  that  she  intended  to  do  that.  Erie,  C.  J.  If  the 
parties  are  acting  in  good  faith,  the  money  may  be  settled  upon  the  wife.  Nothing 
can  be  more  illusory  tban  placing  the  money  in  her  hands.  I  think  the  registrar  has 
done  good  service  in  sending  this  case  up.  Let  the  lady  go  before  a  judge,  and  say 
whether  she  is  content  to  give  up  her  interest  in  the  property  without  having  any 
provision  made  for  her.]  The  money  has  already  been  paid  over  to  her  by  the  pur- 
chaser. There  may  be  a  difficulty,  therefore,  in  complying  with  the  suggestion  :  the 
purchaser  has  no  means  of  compelling  the  lady  to  go"  before  a  judge.  [Erie,  C.  J. 
The  certificate  of  acknowledgment  does  not  become  a  document  of  title  until  it  has 
been  filed.  The  parties  have  been  somewhat  premature  in  paying  over  the  money. 
Willes,  .1.  "What  ai-e  married  women  to  do,  if  the  court  permits  property  to  be  taken 
from  them  under  such  loose  ari'angements  as  this  1] 

Erle,  C.  J.  Under  the  circumstances,  we  may  allow  the  certificate  to  pass,  if  the 
commissioner  befor-e  whom  it  was  taken  will  add  an  affidavit  stating  that,  from  what 
passed  before  him,  he  is  satisfied  that  the  lady  was  content  that  the  monev  should  be 
paid  over  to  her  without  any  settlement.  If  that  was  clearly  the  intention  of  the 
lady,  let  the  documents  be  tiled  :  otherwise  the  matter  must  be  mentioned  again. 

[225]  The  required  affidavit  was  not  produced  to  the  officer,  and  consequently 
the  documents  were  not  filed  (a).^ 


{ay  See  In  re  Eliza  Hall,  post,  Easter  Term. 

{af  See  In  re  Mary  Dixon,  4  C.  B.  631,  where  the  court  refused  to  allow  a  certifi- 
cate of  acknowledgment  by  a  feme  covert  to  be  filed,  where  it  appeared  from  her 
answers  to  the  inquiry  of  the  commi-ssioner  as  to  whether  she  intended  to  give  up 
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FoY  AND  Wife  v.  The  London,  Brighton,  and  South  Coast  Railway 
COJIPANY.     Jan.  14th,  1865. 

[S.  C.  11  L.  T.  606;  13  W.  E.  293.  Commented  on,  Siner  v.  Great  JVestem  Rail- 
way, 1869,  L.  R.  4  Ex.  117.  Referred  to,  Bobwn  v.  JVoiik  Eastern  Railway  Company, 
1875-76,  L.  R.  10  Q.  B.  274  ;  2  Q.  B.  D.  85.] 

On  the  arrival  of  a  train  at  the  railway  terminus,  there  not  being  room  for  all  the 
carriages  to  be  drawn  up  to  the  platform,  some  of  the  passengers  were  required  to 
alight  upon  the  line  beyond  it,  the  depth  from  the  carriage  to  the  ground  being 
about  three  feet.  In  so  alighting,  a  lady,  instead  of  availing  herself  of  the  two  steps, 
with  the  assistance  of  a  gentleman  jumped  from  the  fir^t  step  to  the  ground,  and 
sustained  a  spinal  injury  from  the  concussion.  The  jury  having  found  that  the 
company  were  guilty  of  negligence  in  not  providing  reasonable  means  of  alighting, 
and  that  the  lady  had  not  by  any  misconduct  on  her  part  contributed  to  the  injury, 
and  having  awarded  her  5001., — the  Court  held  that  there  was  evidence  to  warrant 
their  finding,  and  declined  to  interfere  with  the  amount  of  damages. 

This  was  an  action  against  the  London,  Brighton,  and  South  Coast  Railway 
Company,  for  an  injury  sustained  by  the  female  plaintiff,  under  the  following 
circumstances  : — 

The  lady  was  a  second-class  passenger  by  a  train  from  Brighton  to  London,  and, 
on  the  arrival  of  the  train  at  the  terminus  in  London,  in  consequence  of  there  being 
two  other  trains  before  it  on  the  same  line,  the  whole  of  the  train  by  which  she  had 
travelled  was  unable  to  come  up  to  the  platform,  and  she  was  desired  by  a  porter  to 
alight  at  a  spot  a  little  below  the  end  of  the  platform.  The  distance  from  the  floor 
of  [226]  the  carriage  to  the  ground  was  about  three  feet,  and  there  were  two  steps, 
the  ordinary  iron  step,  and  a  wooden  one  below  it  extending  along  the  whole  length 
of  the  carriage.  The  lad}-  placed  her  foot  upon  the  first  step,  and,  taking  the  hand 
of  a  gentleman,  jumped  down.  Being,  however,  in  delicate  health,  the  concussion 
seriously  injured  her  spine. 

On  the  part  of  the  defendants,  it  was  submitted  that  they  were  not  responsible, 
inasmuch  as  the  lady's  own  careless  mode  of  alighting  from  the  carriage,  combined 
with  her  delicate  state  of  health,  had  mainh^  caused  the  injury  complained  of. 

The  Lord  Chief  Justice,  before  whom  the  cause  was  tried  at  the  sittings  in 
London  after  the  last  Term,  left  it  to  the  jury  to  say  whether  the  accident  was 
occasioned  by  the  lady's  own  carelessness  or  by  the  negligence  of  the  company  in  not 
providing  convenient  means  for  descending  from  the  carriage. 

The  jury  returned  a  verdict  for  the  plaintiffs,  damages  5001. 

Bovill,  Q.  C,  now  moved  for  a  new  trial,  on  the  ground  that  there  was  no  evidence 
to  warrant  the  jury  in  finding  that  the  company  had  by  themselves  or  their  servants 
been  guilty  of  negligence,  and  also  that  the  damages  were  excessive.  He  submitted 
that,  having  the  option  of  descending  by  two  steps,  and  not  choosing  to  avail  herself 
of  the  second,  the  lady  was  herself  the  cause  of  the  accident ;  and  that  the  case  in 
this  respect  closely  lesembled  that  of  Hilkinson  v.  Fairrie,  1  Hurlst.  &  Colt.  633, 
where  the  plaintiff,  a  carman,  being  sent  by  his  employer  to  the  defendants'  premises 
to  fetch  some  goods,  was,  after  waiting  some  time,  directed  by  a  servant  of  the  defen- 
dants to  go  along  a  passage  to  a  counting-house  where  he  would  find  the  warehouse- 
man, and,  the  passage  being  dark,  [227]  in  going  along  it  he  fell  down  a  staircase  and 
was  injured :  and  the  court  of  Exchequer  held  that  the  defendants  weie  not  respon- 
sible, inasmuch  as  there  was  no  obligation  on  them  to  light  the  passage  or  fence  the 
staircase.  [Keating,  J.  Is  there  no  obligation  on  a  railway  company  to  provide 
reasonably  convenient  means  of  ingress  to  and  egress  from  their  carriages?]  In 
Corninann  v.  The  Eastern  Counties  Railway  Company,  4  Hurlst.  &  N.  781,  the  defen- 
dants, a  railway  company,  had  on  their  platform,  standing  against  a  pillar  which 

her  interest  in  the  estate,  without  any  provision  being  made  foi-  her  in  lieu  thereof, 
that  the  consideration  for  her  consent  was  a  provision  made  for  her  b\'  her  husband's 
will, — although  it  was  shewn  by  another  affidavit  that  she  perfectly  understood  that 
to  be  no  provi.sion,  inasmuch  as  the  will  was  revocable.  And  see  In  re  IVelher, 
5  0.  B.  179. 
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passenL'ers  passed  in  going  to  and  coming  from  the  trains,  a  portable  weighing- 
raachiiie,  which  was  used  for  weighing  passengers  uggage  and  the  foot  of  vvhich 
nroiected  about  six  inches  above  the  level  of  the  platfo.m.  It  was  unfeneed,  and  had 
stood  in  the  same  position,  without  any  accident  having  occurred  to  persons  passing 
it  for  about  five  vears.  The  plaintiflF,  being  at  the  station  on  Christmas  Day  inquir- 
in<'  for  a  parcel,  was  driven  by  the  crowd  against  the  machine,  caught  his  foot  in  it, 
and  fell  over  it  and  was  hurt:  and  it  was  held  that  there  was  no  evidence  of 
negli^enee  on  the  part  of  the  company  to  go  to  the  jury,  the  machine  being  in  a 
situation  where  it  might  have  been  seen,  and  the  accident  not  being  shewn  to  be 
one"  which  could  have" been  reasonably  anticipated.  Here,  if  the  lady  had,  instead 
of  iurapino-  ;is  she  did,  turned  herself  round  and  availed  herself  of  the  assistance  of 
both  stepsfand  of  the  handles  of  the  carriage  the  accident  could  not  have  happened. 
In  cases  of  this  kind,  as  in  actions  for  negligent  driving,  the  judge  is  not  justified  in 
submitting  the  case  to  the  jury,  where  the  plaintiff's  evidence  is  equally  consistent 
with  the  absence  as  with  the  existence  of  negligence  in  the  defendant:  Co/ton  v. 
IFoiul,  8  C.  B.  (N.  S.)  .568.     The  damages,  at  all  events,  are  extravagantly  excessive. 

[228]  EuLE,  C.  J.  It  was  for  the  jury  to  say  whether  or  not  the  company  were 
guilty  of  negligence  in  not  having  provided  convenience  for  getting  down  from  the 
carriage.  The"  jury  have  found  that  in  the  affirmative,  and  have  negatived  that  the 
lady  contributed  to  the  accident.  I  do  not  feel  authorized  to  interfere  upon  either 
ground. 

WiLLiAiMS,  J.  I  am  of  the  same  opinion.  I  think  the  conduct  of  the  company's 
servants  warranted  the  jury  in  finding  that  the  company  were  guilty  of  negligence, 
because  the  place  and  the  means  of  descent  provided  were  not  reasonably  convenient. 
The  finding  of  the  jury  negatives  the  lady's  having  by  her  conduct  in  any  way  con- 
tributed to  the  accident.  In  the  present  fashion  of  female  attire,  the  mode  of  descent 
suggested  by  the  learned  counsel  would  be  scarcely  decent. 

WiLLES,  J.  The  only  question  was,  whether  under  the  circumstances  it  was  a 
reasonable  thing  for  the  lady  to  get  out  of  the  carriage  in  the  way  she  did.  The 
finding  of  the  jury  disposes  of  that.  And  they  are  the  constitutional  judges  of  the 
amount  of  damages,  and  we  only  interfere  in  cases  of  misconduct  or  evident  mistake. 

Ke.^tinu,  J.,  concurred. 

No  leave  having  been  reserved,  "  unless  the  court  should  think  it  ought  to  have 
been,"  Bovill  asked  whether  he  might  have  leave  to  appeal. 

Per  Curiam.     We  do  not  think  this  a  fit  case  for  an  appeal. 

Rule  refused. 

[229]    Graham  v.  The  North  Eastern  Railway  Company.    Feb.  18th,  1865. 

1.  Where  a  railway  has  running  powers  over  the  line  of  another  company, — Qucere 
whethei-  it  is  not  the  duty  of  the  former  to  see  that  its  engines  and  carriages  are 
reasonably  adapted  for  safe  travelling  thereon. — 2.  In  an  action  by  the  guard  of  a 
railway  exercising  such  powers,  for  an  injury  sustained  by  him  through  his  head 
coming  in  contact  with  a  post  on  the  sei'vient  railway,  while  looking  out  in  the 
reasonable  performance  of  his  duty, — the  jury  having  found  that  the  position  of 
the  post  was  such  as  to  be  dangerous  to  a  guard  who  is  to  keep  a  look  out  reason- 
able foi-  the  safety  of  the  train  : — Held,  that  the  servient  railway  company  were 
liable. 

■This  was  an  action  brought  by  the  plaintiff,  a  guard  employed  by  the  North 
British  Railway  Company,  against  the  North  Eastern  Railway  Company,  to  recover 
damages  for  an  injury  sustained  by  him  through  the  alleged  faulty  construction  of 
the  line  of  the  latter  company. 

The  declaration  stated  in  substance  that  the  plaintiff  was  lawfully  passing  and 
being  carried  in  a  carriage  upon  the  defendants'  railway,  and  that  a  wooden  post  and 
timber  gearing  by  the  side  of  the  same  was  by  the  negligence  and  default  of  the 
defendants  placed  and  suffered  to  remain  in  so  unsafe,  dangerous,  and  improper  a 
condition,  state,  and  position,— which  the  defendants  well  knew,  but  of  which  the 
plaintiff  was  ignorant,— that,  by  the  negligence,  carelessness,  and  improper  conduct  of 
the  defendants  in  that  behalf,  the  plaintiff,  whilst  passing  and  being  carried  as  afore- 
said, was  forced  and  came  with  great  force  and  violence  upon  and  against  the  said 
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post  and  gearing,  and  thereby  his  head  and  face  were  greatly  wounded  and  injured, 
and  divers  of  his  teeth  were  linocked  out,  and  the  plaintiti'  was  rendered  untit  for 
work,  and  incurred  great  expense  for  medical  attendance,  &c.     Claim,  3001. 

The  defendants  pleaded, — first,  not  guilty, — secondly,  that,  before  the  making  of 
the  agreement  constituting  Schedule  B.  to  the  North  Eastern  and  Carlisle  Amalgama- 
tion Act,  1862  (25  tV;  26  Vict.  c.  cxlv.),  the  said  post  and  gearing  were  in  the  same 
condition  and  position  as  they  were  when  the  plaintiff  was  hurt ;  that  the  said  railway 
was  one  which  the  Noith  British  Railway  Company  were  by  virtue  of  the  said  act 
entitled  to  exercise  running  powers  over,  and  lawfully  [230]  causing  a  carriage  to 
pass  along  the  said  railway  ;  that  the  plaintitt'  was  a  servant  of  the  North  British 
Railway  Company  by  them  employed  in  the  course  of  his  said  service  to  accompany 
and  attend  the  said  carriage  when  passing  along  the  said  railway,  for  reward  payable 
to  the  plaintiff  by  the  North  British  Railway  Company  ;  that  the  plaintiff"  had  the 
means  of  knowing  the  condition  and  position  of  the  post  and  gearing,  and  might  hy 
the  exercise  of  reasonable  cai-e  have  known  of  the  same  ;  that  the  North  Britisli 
Railway  Company  had  always  notice  and  knowledge  of  the  same,  and  adapted  the 
dimensions  of  their  carriages  and  of  their  loads  so  as  to  avoid  all  danger  from  the 
position  of  the  said  railway  post  and  gearing;  that,  for  upwards  of  nineteen  years 
before,  persons  knowing  of  the  position  of  the  post  and  gearing  passed  in  safety  in 
carriages  upon  the  railway  by  the  post  and  gearii]g,  as  the  plaintiff  might  have  done 
if  he  had  had  such  knowledge  ;  and  that  the  risk  from  the  railway  post  and  gearing, 
and  from  the  position  theieof,  and  from  the  plaintiff's  ignorance,  and  from  the  neglect, 
&c.,  arising  to  the  plaintiff  while  passing  in  a  carriage  along  the  railway,  was  a  risk 
which  the  plaintiff  voluntarily  incurred  and  took  upon  himself  and  was  to  bear  the 
consequences  of,  as  incident  to  his  service  as  such  servant,  in  consideration  of  the 
said  reward.     Issue  thereon. 

The  cause  was  tried  befoie  Pigott,  B.,  and  a  special  jury,  at  the  last  Durham 
Summer  Assizes.     The  following  admissions  were  put  in  : — 

"  1.  That  the  Newcastle-upon-Tyne  and  Carlisle  Railway  Company,  the  company 
which  was  dissolved  by  the  North  Eastern  and  Carlisle  Railways  Amalgamation  Act, 
1862  (2-5  &  26  Vict.  c.  cxlv.),  were  at  the  time  of  the  erection  and  placing  of  the  post 
and  wood-work  by  which  the  plaintiff  was  on  the  1st  of  November,  1863,  hurt,  the 
owners  and  proprietors  of  the  [231]  land  and  railway  on  and  near  which  it  was 
erected  and  placed,  and  that  they  until  the  said  dissolution  continued  to  be,  and  the 
defendants  since  that  time  have  ever  since  been,  and  on  the  said  1st  of  November 
were,  such  owners  and  proprietors. 

"  2.  That  the  said  post  and  woodwork  were  erected  and  placed  thereon  under  and 
by  virtue  of  a  certain  agreement  bearing  date  the  1st  of  October,  1832  ;  and  that  the 
Newcastle-upon-Tyne  and  Carlisle  Railway  Company  according  to  the  said  agree- 
ment suffered  and  permitted  the  same  to  be  so  erected  and  placed,  and  afterwards  kept 
and  maintained,  and  the  defendants  after  the  said  dissolution  suffered  and  permitted 
them  to  be  so  kept  and  maintained  until  the  plaintiff  was  so  hurt ;  and  that  the 
defendants,  so  far  as  they  are  able,  will  grant  the  plaintiff  an  inspection  of  the  said 
agreement  and  the  plans,  &c.,  if  any,  under  which  the  post  and  woodwork  were 
erected  and  placed,  and  will  so  far  as  they  are  able  produce  them  at  the  trial,  and 
consent  to  their  being  read  and  used  as  evidence,  without  further  proof. 

"  3.  That  the  North  iJritish  Railway  Company  exercised  lunning-powers  over  the 
railway  at  the  place  where  the  accident  happened,  pursuant  to  the  agreement  con- 
stituting Schedule  B.  to  the  North  Eastern  and  Carlisle  Railway  Amalgamation  Act, 
1862  ;  and  that  they  were  at  the  time  of  the  accident  exercising  such  powers  while  using 
the  railway  with  the  carriages  in  one  of  which  the  plaintiff  met  with  the  accident." 

The  facts  proved  on  the  part  of  the  plaintiff  were  as  follows  ; — The  plaintiff  was 
and  had  been  for  about  two  years  a  guai-d  on  the  North  British  railway,  and  had 
been  in  the  habit  of  travelling  for  some  time  in  the  company's  carriages  between 
Newcastle  and  Hexham  twice  every  other  Sunday.  On  Sunday  the  1st  of  November, 
1863,  he  left  Newcastle  to  go  to  Hexham  [232]  in  a  second-class  carriage,  one  com- 
partment of  which  consisted  of  the  guard's  break-van,  with  a  passenger-train.  When 
just  past  the  Bladen  station,  the  driver  shut  off  the  steam  to  check  the  speed,  when 
the  plaintiff  put  his  head  out  of  the  window  of  his  van  to  see  that  all  was  right  (as 
it  was  his  duty  to  do),  and  was  violently  struck  against  a  post  at  the  side  of  the 
railway,  and  seriously  injured. 
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The  post  against  which  the  plaintifi'  struck  formed  part  of  a  bridge  across  the 
railway  suppoituig  a  tramway  from  the  Stellastocks  colliery,  which  was  constructed  in 
the  year  183.5  with  the  consent  of  the  Newcastle  and  Carlisle  Eailway  Company,— 
the  post  resting  upon  a  block  of  stone  on  the  line.  1  he  distance  of  this  post  from 
the  window  of"  the  van  out  of  which  the  plaintiff  was  looking  at  the  time  of  the 
accident  was  16  inches.  The  distance  between  the  post  and  the  outer  rail  of  the  line 
was  28i  inches.  The  post  was  \i  inches  out  of  the  perpendiculai',  leaning  inwards, 
and  was  so  when  the  bridge  was  originally  constructed. 

The  plaintifi'  stated  that  he  was  not  acquainted  with  the  position  of  the  post  or 
the  construction  of  the  Stellastocks  Bridge. 

The  van  in  which  the  plaintiti'  was  riding  was  an  ordinary-sized  van  of  the  North 
British  Railway  Company.  Its  width  was  7  feet,  8  inches,— which  was  wider  than 
the  ordinary  vans  belonging  to  the  North  Eastern  Railway  Company.  There  was  a 
window  at  the  top  through  which  the  guard  might  see  from  one  end  of  the  train  to 
the  other  over  the  roofs  oi  the  carriages ;  but,  in  ordei  to  look  along  the  sides,  it  was 
necessary  for  him  to  put  his  head  out  of  the  window  at  the  side.  The  same  carriage 
had  gone  over  the  line  in  question  for  about  fifteen  months :  and  no  accident  had 
ever  before  happened  at  this  spot. 

[233]  The  North  British  Railway  Company  had  running  powers  over  this  section 
of  the  North  Eastern  Railway  Company's  system  of  railways,  under  the  agreement 
set  out  in  Schedule  B.  of  the  North  Eastern  and  Carlisle  Railways  Amalgamation 
Act,  1862. 

By  article  1  of  that  agreement  it  was  provided  as  follows  : — "  The  company  shall 
at  all  times  hereafter  permit  the  North  British  Company,  with  their  engines,  carriages, 
&c.,  to  run  over  aud  use  the  Newcastle  and  Carlisle  raihva\-,  sidings,  junctions, 
stations,  &c.,  upon  that  railway,  between  the  Ile.xham  Junction  aud  the  Central 
Stiition  at  Newcastle,  and  the  station  at  Redheugh,  and  any  contiguous  stations 
which  the  North  British  Company  may  acquire  or  construct,  subject  to  the  payment 
by  the  North  British  Company  to  the  company  for  such  user,  of  such  tolls,  rates,  or 
dues,  or  such  share  or  proportion  of  tolls,  rates,  or  dues,  as  have  or  has  been  or  shall 
be  agreed  upon  by  and  between  the  said  companies,  or,  in  default  of  such  agreement, 
as  shall  be  fixed  by  arbitration,  in  manner  hereinafter  provided." 

And  article  5  provides  as  follows  : — "  The  entire  control  and  management  of  the 
several  stations  at  which  the  North  British  Company  are  to  be  accommodated,  and 
the  clerks,  porters,  and  other  servants  thereat,  shall  remain  exclusively  with  the 
company,  but  shall  not  be  exercised  so  as  to  limit  in  any  degree  the  full  enjoyment 
by  the  North  British  Company  of  the  privileges  at  and  in  connection  with  those 
stations  to  which  under  this  agreement,  or  under  the  North  British  Border  Counties 
Amalgamation  Act,  1860  (2.3  &  2-i  Vict.  c.  cxcv.),  or  under  any  agreement  between 
the  company  and  the  North  British  Company  from  time  to  time  in  force,  the  North 
British  Company  shall  be  entitled." 

On  the  part  of  the  defendants,  it  was  submitted  that  [234]  there  was  no  case  to 
go  to  the  jury,  the  post  and  gearing  not  being  the  property  of  the  company.  But, 
upon  the  learned  Baron  intimating  that  he  should  ask  the  jury  to  find  whether  or 
not  the  post  stood  upon  the  defendant's  line,  this  objection  was  not  pressed. 

It  was  further  submitted  that  there  was  no  evidence  of  negligence  on  the  part  of 
the  defendants  ;  and  that,  the  North  British  Railway  Company,  ha\ing  running  powers 
over  a  section  of  an  already-constructed  line  of  railway,  were  bound  to  use  their 
pi-ivilege  with  carriages  so  constructed  as  to  suit  its  requirements. 

The  learned  Baron  intimated  that  it  would  be  for  the  jury  to  say  whether  there 
was  negligence  or  not. 

The  engineer  and  the  manager  of  the  Newcastle  and  Carlisle  section  of  the  North- 
i!-;istern  railway  were  called.  The  former  stated  that  the  bridge  at  the  Stellastocks 
was  constructed  under  his  direction  in  the  year  1835,  that  the  present  inclination  of 
the  post  in  question  was  its  original  position,  and  that  no  accident  had  ever  occurred 
there.  He  further  .stated  that  the  rolling  stock  of  the  North  Eastern  Railway 
Company  runs  throughout  their  lines,  ex<:ept  the  vans;  that  the  Newcastle  and  Carlisfe 
vans  are  kept  to  their  own  section;  that  the  width  of  the  North  Eastern  vans  is 
J  feet    4  inches    and  that  of  those  of  the   Newcastle  and  Carlisle  section  6  feet, 

uJ\       li  '  '^°°',°^  *^^  ™"'  °^  ^^^  Newcastle  and  Carlisle  section  had  been 

used  on  this  occasion,  the  distance  between  the  window  and  the  post  would  ha^■e  been 
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1  foot,  7|  inches.  The  manager  stated  that  the  "  clearing  system,"  to  which  all  the 
railway  companies  are  privy,  ascertains  the  width  of  load  proper  to  the  Newcastle  and 
Carlisle  section  of  the  North  Eastern  railway  to  be  S  feet,  6  inches  maximum  ;  that 
on  the  rest  of  the  North  Eastern  railway,  except  the  main  line,  being  9  feet. 

[235]  The  learned  judge  left  it  to  the  jury  to  say,— First,  was  the  position  of  the 
woollen  post  such  as  to  be  dangerous  to  a  guard  who  is  to  keep  a  look-out  as  stated 
in  the  company's  rules,  or  a  look-out  reasonable  for  the  safety  of  the  train  ? — Secondly, 
did  the  plaintifl"  know  of  the  position  of  the  post,  or  could  he  by  the  exercise  of 
reasonable  care  have  known  it,  so  as  to  avoid  it? — Thirdly,  was  the  North  British  van 
a  wider  carriage  than  was  proper  with  reference  to  the  clearing-house  rules  ? — Fourthly, 
did  the  plaintifl"  by  any  negligence  of  his  contribute  to  the  accident? — Lastly,  was  the 
construction  of  that  van  improper  as  to  the  means  of  looking  out  ? 

The  jury  answered  the  first  question  in  the  affirmative,  and  all  the  others  in  the 
negative  :  and  they  returned  a  verdict  for  the  plaintifl',  with  iSOl.  damages. 

The  learned  Baron  reserved  leave  to  the  defendants  to  move  to  enter  a  nonsuit, 
if  upon  the  findings  and  the  facts  the  court  should  be  of  opinion  that  the  plaintiff"  was 
not  in  point  of  law  entitled  to  maintain  the  action.  He  also  reported  that  he  thought 
the  findings  right. 

Mellish,  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  accordingly. 

S.  Temple,  Q  C,  and  T.  Jones,  now  shewed  cause.  There  was  abundant  evidence 
to  go  to  the  jury  of  negligence  on  the  part  of  the  defendants.  The  contention  on 
the  other  side  will  be  that,  the  North  British  Railway  Company  having  taken  running 
powers  over  the  Newcastle  and  Carlisle  railway  under  the  agreement  set  out  in 
Schedule  B.  to  the  North  Ea.stern  and  Carlisle  liailway  Amalgamation  Act,  1862,  the 
former  company  were  bound  to  take  the  line  as  they  found  it,  and  to  accommodate 
the  width  and  construction  of  [236]  their  carriages  to  its  condition.  The  jury  have 
found  that  the  position  of  the  post  at  Stellastocks  Bridge  was  dangerous  and  improper; 
and,  though  it  was  placed  where  it  now  stands  in  1S35,  when  the  defendants  had  no 
interest  in  that  part  of  the  line,  they  are  nevertheless  responsible  for  keeping  a 
dangerous  structure  upon  the  line  after  it  came  into  their  hands.  Subject  to  the 
due  exercise  of  the  powers  conferred  upon  the  company  by  their  acts  of  parliament, 
the  public  have  a  right  while  passing  along  the  line  to  be  protected  from  everything 
that  is  dangerous.  The  length  of  time  that  the  post  has  stood  where  it  is  without 
accident,  afl"ords  only  ground  for  an  argument  that  the  danger  was  not  imminent. 
The  1st  article  in  the  agreement  in  Schedule  B.  of  the  2.5  &  26  Vict.  c.  cxlv.,  which 
provides  that  the  North  British  Company  may  traverse  this  portion  of  the  line  with 
their  engines,  carriage.?,  &c.,  authorises  them  to  traverse  it  with  such  carriages  as  they 
are  in  the  habit  of  using.  It  is  no  excuse  for  the  defendants  to  say  that  the  carriages 
are  wider  than  their  line  will  reasonably  accommodate.  Besides,  the  evidence  shews 
that  the  carriages  of  the  North  British  Railway  Company  are  within  the  dimensions 
stipulated  for  in  the  clearing-house  rules.  The  case  of  Paniahy  v.  The  Lancaster  Canal 
Company,  11  Ad.  &  E.  223,  3  P.  &  D.  162,  1  Railway  Cases,  696,  shews  that  it  is  a 
duty  imposed  by  the  common  law  upon  a  public  company  to  prevent  accidents 
arising  from  obstructions  in  a  canal  or  railway.  Tindal,  C.  J.,  delivering  the  judg- 
ment of  the  Exchequer  Chamber  in  that  case,  says  ;  "  The  facts  stated  in  the  induce- 
ment shew  that  the  company  nicide  the  canal  for  their  profit,  and  opened  it  to  the 
public  upon  the  payment  of  tolls  to  th«  company  :  and  the  common  law  in  such 
a  case  imposes  a  duty  upon  the  proprietors,  not,  peihaps,  to  repair  the  canal,  or 
absolutely  to  free  it  from  obstruc-[237]-tions,  but  to  take  reasonable  care,  so  long  as 
they  keep  it  open  for  the  public  use  of  all  who  may  choose  to  navigate  it,  that  they 
may  navigate  without  danger  to  their  lives  or  property."  That  duty  has  clearh'  been 
neglected  by  these  defendants. 

Mellish,  Q.  C,  and  Davison,  in  support  of  the  rule.  The  question  involved  in  this 
case  is  one  of  vast  importance  to  railway  companies  throughout  the  kingdom.  The 
carriage  in  which  the  plaintiff"  was  when  the  misfortune  befel  him  belonged  to  the 
North  British  Railway  Company,  and  the  plaintiflf  was  a  guard  in  their  service.  The 
line  of  railway  upon  which  the  train  was  running,  was  one  of  the  lines  under  the 
management  of  the  North-Eastern  Railwaj'  Company,  over  which  the  North  British 
Railway  Company  possessed  running  powers  by  virtue  of  the  statute  2.5  &  26  Vict, 
c.  cxlv.  This  line  was  one  of  the  earliest  which  was  constructed,  and  it  came  into  the 
possession  of  the  defendants  under  the  provisions  of  that  act.    If  the  plaintiff  had  been 
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riflin?  in  one  of  the  defendants'  carriages,  the  accident  confessedly  would  not  have 
happened.  Assuming  that  this  section  of  the  line  with  its  bridges  was  so  narrow  as 
to  necessitate  the  use  of  carriages  exceptionally  narrow,  it  was  the  duty  of  the  North 
British  Railway  Company,  before  they  began  to  exercise  their  running  powers  ovei' 
it,  to  ])r()vide  carriages  fitted  for  the  exigencies  of  the  line.  They  could  not  call  upon 
the  defendants  to  after  the  line  :  and  the  defendants  could  not  remove  the  post  without 
the  leave  of  the  owners  of  the  Stellastocks  colliery.  No  such  duty  as  that  spoken  of 
in  ranittliy  v.  The  Lancaster  Caval  Vompany  can  be  by  law  imposed  upon  these  defen- 
dants. [Keating,  J.  If  one  of  the  public  wanted  to  exercise  the  power  of  running 
his  own  engine  and  [238]  carriage  on  the  line  in  question,  he  would  be  bound  to 
constiuct  them  so  as  to  satisfy  the  engineer  of  the  company.]  Doubtless  he  would. 
The  ordinary  course  of  lailway  legislation  at  the  present  day  is  to  confer  running 
powers  almost  without  limit.  Suppose  a  railway  company  acquires  running  powers 
over  a  portion  of  another  company's  line,  and  the  carriages  of  the  latter  are  pi'ovided 
with  bars  to  prevent  passengers  from  putting  their  heads  out  of  the  windows,  aufl 
those  of  the  former  are  not, — would  the  latter  company  be  liable  for  an  injury  resulting 
to  a  pa.ssenger  of  the  former  company  by  reason  of  the  absence  of  that  precaution  ' 
There  is  no  iidierent  vice  in  the  construction  of  the  Newcastle  and  Carlisle  portion  of 
the  railway  ;  and  the  accident  occurred  solely  in  consequence  of  the  greater  width  of 
the  North  British  Company's  carriages.  [Keating,  J.  The  jury  have  not  found  that 
the  post  was  dangerous  with  reference  to  any  particular  width  of  carriage.] 

Eki.e,  C.  J.  Having  regard  to  the  finding  of  the  jury  in  this  case,  I  feel  liouud 
to  come  to  the  conclusion  that  the  rule  must  be  discharged  The  jury  have  found 
that  the  position  of  a  particular  post  upon  the  defendants'  line  was  such  as  to  be 
dangerous  to  a  guard  who  is  to  keep  a  look-out  reasonable  for  the  safety  of  the  train. 
And  that  is  found  in  absolute  and  unqualified  terms.  If  the  facts  would  have  warranted 
.Mr.  Mellish's  argument,  I  should  have  been  strongly  inclined  to  think  that  a  railway 
company  taking  running  powers  over  an  existing  line  must  take  care  to  have  their 
carriages  so  constructed  as  to  be  reasonably  adapted  for  travelling  upon  that  line : 
and,  if  the  jury  had  found  here  that  the  accident  was  oecasionecl  by  the  excessive 
relative  width  of  the  North  British  Eailway  Company's  carriages,  I  should  pro-[239]- 
bably  have  yielded  my  assent  to  that  argument.  But  the  finding  of  the  jury  precludes 
me  from  that. 

The  rest  of  the  court  (Byles,  J.,  having  gone  to  Chambers,)  concurring, 

Rule  discharged. 

Cox  V.  BOCKETT  AND  OTHERS.     Jan.  13th,  1865. 

[S.  C.  U  L.  J.  C.  P.  12.5  ;  11  L.  T.  629  ;  11  Jur.  N.  S.  88  ;   13  W.  E.  292.] 

It  is  no  answer  to  an  application  for  the  address  of  the  plaintiff,  under  the  7th  section 
of  the  Common  Law  Procedure  Act,  1852,  that  the  defendant  makes  it  for  the 
purpose  of  enabling  him  to  enforce  against  the  plaintift'  an  attachment  out  of  the 
court  of  Chancery  for  non-payment  of' costs  in  a  suit  there.— Discovery  under  s.  50 
of  the  Common  Law  Procedure  Act,  1854,  refused,  in  an  action  against  an  attorney 
for  alleged  negligence  and  misconduct  as  attorney  for  the  plaintitt',— the  object  of 
the  application  benig  to  compel  the  production  of  the  defendants'  books,  for  the 
purpose  of  uispectuig  entries  therein  upon  which  it  was  surmised  were  founded  the 
Items  in  a  certain  bill  of  costs  which  had  been  delivered  by  the  defendant  to  the 
plaintifi. 

Keane,  (,).  (1,  moved  to  set  aside  an  order  made  by  WiUes,  J.,  at  Chambers,  calling 
on  the  plaintiff  s  attorney,  under  the  7th  section  (a)  of  the  Common  Law  Procedure 

(rt)  Which  enacts  that  "  every  attorney  whose  name  shall  be  indorsed  on  any  writ 
issued  by  authority  of  this  act,  shall,  on  demand  in  writing  made  by  or  on  behalf  of 
any  flefendant,  declare  forthwith  whether  such  writ  has  been  issued  by  him  or  with 
ins  authority  or  privity  ;  and,  if  he  shall  answer  in  the  affirmative,  then  he  shall  also 
in  ease  the  court  or  a  judge  shall  so  order  and  direct,  declare  in  writing,  within  a  time 

nf  :Ll      fl   •''i"'^^°^''^  "'■  ^"''S'^'  ^^^  P'ofession,  occupation,  or  quality,  and  place 
of  abode  of  the  plaintiflT,  on  pain  of  being  guilty  of  a  contempt  of  the  court  from  which 
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Act,  lt'-")"2  1 1-")  &  16  Vict.  c.  76),  to  fui-nish  the  address  of  his  client.  The  objection  to 
complying  with  the  order  was,  that  the  information  was  not  wanted  for  the  bona  tide 
purpose  of  the  section,  but  for  the  purpose  of  enabling  the  defendants  to  execute  [240] 
a  writ  of  attachment  for  non-pa\'ment  of  certain  costs  in  a  Chancery  suit,  under  the 
circumstances  detailed  in  the  plaintiff's  affidavit.      He  referred  to   Harris  v.   Holler, 

19  Law  J.,  Q.  B.  62,  where  a  similar  application  was  refused  by  Patteson,  J.,  at 
Chambers,  where  the  plaintitf,  a  female,  who  hail  l)een  employed  by  the  defendant  to 
take  care  of  his  house,  but  who  had  subsequently  left  it,  brought  an  action  against 
him  for  breach  of  promise  of  marriage  ;  the  order  being  resisted  on  the  ground  that 
the  defendant  had  threatened  to  proceed  criminally  against  the  pLiintitf"  on  a  charge 
of  taking  away  from  the  house  some  property  belonging  to  him  ;  and,  on  the  application 
being  renewed  before  the  same  learned  judge  in  the  Bail  Court,  his  I^ordship  said  : 
"  When  the  matter  was  before  me  at  Chambers,  I  thought  that  the  avowed  ol)ject  of 
the  application,  which  was  to  enable  the  defendant  to  arrest  the  plaintiff  in  a  criminal 
proceeding,  was  so  coUatei-al  to  the  action  that  I  ought  not  to  interfere.  I  remain  of 
the  same  opinion.  The  defendant  knows  who  the  plaintiff"  is  perfectly  well.  I  have 
always  thought  that  applications  of  this  sort  are  entertained  by  the  courts  with  a  view 
of  preventing  sham  actions;  and  I  do  not  feel  myself  justified  in  assisting  criminal 
proceedings  in  this  manner  by  a  step  in  a  civil  suit  "  [Willes,  J.  The  case  referred 
to  was  one  where  the  party  sought  to  avail  himself  of  the  provision  in  the  Common 
Law  Procedure  Act  for  the  purpose  of  forwarding  a  criminal  proceeding.  Here,  the 
defendants  are  only  seeking  to  enforce  a  cross-claim.  I  thought  it  quite  a  matter  of 
course  to  make  the  order,  that  the  defendants  might  have  an  opportunity  to  obtain 
their  costs.  Williams,  J.  If  the  defendants  have  a  right  conferretl  upon  them  by  the 
statute,  an  inquiry  into  their  motives  seems  to  me  to  be  quite  out  of  place.]  The 
statute  gives  a  discretion  [241]  to  the  court  or  judge  :  and  the  question  is  whether 
this  is  a  case  in  which  that  discretion  should  be  exercised.  This  discretion  is  exercised 
strictly  under  the  51st  section  :  for,  in  Pe(ir.<mi  v.  Turner,  16  C.  B.  157,  it  was  held 
that  a  defendant  in  ejectment  will  only  be  allowed  to  deliver  interrogatories  to  the 
plaintift"  under  that  section,  where  his  affidavit  discloses  special  circumsfeinces  which 
satisfy  the  court  or  judge  that  justice  requires  it. 

Erle,  C.  J.  I  think  there  should  be  no  rule.  The  application  is  to  rescind  an 
order  of  my  Brother  Willes  for  the  disclosure  of  the  plaintiff's  address,  under  the 
7th  section  of  the  Common  Law  Procedure  Act,  1852,  on  the  ground  that  it  is  wanted, 
not  for  the  purpose  of  ascertaining  that  the  action  is  brought  by  a  real  person,  but 
for  the  purpose  of  serving  the  plaintiff  with  an  attachment  for  non-payment  of  costs 
of  certain  Chancery  proceedings.  It  seems  to  me  that  the  defendants  have  a  right  to 
know  the  address  of  their  adversary,  and  that  we  have  no  right  to  narrowly  scan  their 
motives  in  asking  for  the  information 

Willes,  J.  I  am  of  the  same  opinion.  I  did  not  mean  to  suggest  that  the  judge 
at  Chambei-s  is  not  to  exercise  a  discretion  under  the  section  in  question.  I  do  not 
at  all  quarrel  with  the  decision  of  Patteson,  J.,  in  Harria  v.  Holler.  As  at  present 
advised,  I  think  it  was  quite  right.  A  judge  at  Chambers  may  well  say  that  he  was 
administering  civil  law  only,  and  therefore  ought  not  to  be  called  upon  to  assist  in 
forwarding  a  criminal  proceeding. 

The  rest  of  the  court  concurring, 

Rule  refused. 

Jan.  27th. — An  application  having  been  made  to  Byles,  J.,  at  [242]  Chambers, 
without  success,  for  an  order  upon  the  defendants  for  discovery,  under  s.  50  of  the 
Common  Law  Procedure  Act,  1854, 

Keane,  Q.  C,  now  renewed  the  application,  upon  an  affidavit  which  disclosed  that 
the  action  was  brought  against  the  defendants  charging  them  with  negligence  and 
misconduct  as  attorneys  for  the  plaintiff.  The  discovery  sought  was  of  original  entries 
in  the  defendants'  books,  on  which  were  founded  the  items  of  charge  in  a  certain  bill 
of  costs  which  the  defendants  had  delivered  to  the  plaintiff.     [Erie,  C.  J.      In  this 

such  writ  shall  appear  to  have  been  issued  :  and,  if  such  attorney  shall  declare  that 
the  writ  was  not  issued  by  him  or  with  his  authority  oi-  privity,  all  proceedings  upon 
the  same  shall  be  stayed,  and  no  further  pi'oceedings  shall  be  taken  thereupon  without 
leave  of  the  court  or  a  judge." 
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action  chiirging  misconduct  and  negligence,  I  see  no  right  the  plaintiff  can  have  to 
look  at  the  defendants'  books.]  The  entries  would,  or  at  least  might,  shew  that  the 
defendants  were  acting  as  the  plaintiff's  attorneys ;  and  that  is  enough  to  entitle  him 

to  a  discoverv.  •      t         .       .        ,    . 

Erlk,  C.'J.  I  think  my  Brother  Byles  exercised  a  very  wise  discretion  m  refusing 
the  order'.  The  power  of  permitting  private  papers  and  books  of  a  party  to  be  looked 
at  by  his  adversary  is  one  which  is  to  be  exercised  with  the  greatest  caution  and 
reserve.     This  clearly  is  not  a  case  for  it. 

The  rest  of  the  court  concurring. 

Rule  refused. 

[243]    Frederick  Hayes  Whymper,  Appellant;  John  Jones  Harney,  Respoiwlent. 

Jan.  25th,  1865. 

[S.  C.  34  L.  J.  M.  C.  113  ;  11  L.  T.  711  ;  11  Jur.  N.  S.  269 ;  13  W.  R.  440.] 

The  weaving  or  plaiting  by  steam  or  other  mechanical  power  of  cotton  thread  into  a 
covering  for  strips  of  steel  to  be  used  for  making  "  crinoline  skirts,"  is  a  manufacture 
or  a  process  incidental  to  the  manufacture  of  a  cotton-fabric,  within  the  meaning 
of  the  73rd  section  of  the  Factory  Act,  7  &  8  Vict.  c.  15. 

This  was  a  case  stated  for  the  opinion  of  the  court  under  the  20  &  21  Vict.  c.  43. 

1.  On  the  14th  of  October,  1864,  John  Jones  Harney  (hereinafter  called  the 
respondent)  appeared  in  petty  sessions  before  the  mayor  and  justices  for  the  borough 
of  .Sheffield,  to  answer  to  a  summons  issued  on  the  complaint  of  Frederick  Hayes 
Whymper,  sub-inspector  of  factories  (hereinafter  called  the  appellant),  charging  that 
he  the  respondent  had  offended  against  the  13  &  14  Vict.  c.  54,  intituled  -'An  Act  to 
amend  the  Acts  relating  to  labour  in  factories,"  forasmuch  as  he,  the  respondent,  on 
the  26th  of  August  last  past,  at  the  parish  and  borough  of  Sheffield,  did  unlawfully 
employ  a  female  above  the  age  of  eighteen  years,  named  Charlotte  Roxburgh,  in  the 
factory  of  him  the  respondent  after  six  of  the  clock  in  the  evening  of  the  said  day,  to 
wit,  at  thirty  minutes  past  the  same  hour  (and  not  to  recover  lost  time,  as  provided 
by  the  said  act). 

2.  The  respondent  is  the  occupier  of  premises  in  Granville  Street,  in  Sheffield,  in 
which  he  carries  on  the  trade  of  a  manufacturer  of  crinoline-steel  and  crinoline-skirts. 
There  is  a  steam-engine  on  tie  premises,  the  power  of  which  is  employed  to  move  and 
work  machinery  in  three  rooms  used  in  cutting  steel  into  strips,  and  woi-king  and 
preparing  such  strips  as  hereinafter  described,  and  also  in  wrapping  or  covering  the 
strips  of  steel  with  cotton  thread  as  hereinafter  described.  There  are  four  other  rooms 
in  the  premi-ses  in  which  by  hand  sewing-machines  steel  strips  are  inserted  into  skirts, 
and  the  skirts  finished  for  market.  The  course  of  manufacturing  crinoline-steel  [244] 
is,  that  the  respondent  purchases  of  the  steel-manufacturers  sheets  of  steel  rolled  very 
thin,  about  three  inches  in  width,  and  about  fifty  feet  in  length,  which  sheets  are  cut 
by  circular  shears  into  strips  of  from  one  inch  to  three  sixteenths  of  an  inch  in  width. 
These  strips  are  then  riveted  together  by  the  ends  in  lengths  of  lOuO  yards  or  there- 
abouts, and  reeled  or  wound  into  coils  of  about  SO  lbs.  each.  The  coils  are  then 
unwound;  and,  as  the  strip  of  steel  passes  along,  it  is  exposed  to  the  influence  of  heat, 
then  to  that  of  oil,  and  passed  over  or  between  chilled  dies  or  plates  of  cold  steel :  by 
this  operation  the  steel  strips  are  hardened,  and,  being  again  heated,  become  properly 
tempered  :  they  are  then  ground  or  polished,  and  blued  in  a  finished  state,  and  are 
then  again  reeled  or  measured  out  into  coils  of  36,  72,  or  1 44  yards  each.  In  this 
process  women  are  employed.  Some  portions  of  such  coils  are  'sold  or  used  up  into 
skirts  without  undergoing  any  other  process  than  has  been  above  described  ;  but  other 
portions  are  previously  wrapped  or  covered  with  cotton  thread.  This  cotton  thread 
IS  invariably  purchased  by  the  respondent  from  spinners  or  their  agents  in  hanks  or 
bundles,  which  on  the  respondent's  premises  undergo  no  fiuther  manufacturing  process, 
but  by  means  of  steam  power  are  next  wound  or  reeled  upon  bobbins  of  various  sizes 
tor  more  convenient  application  around  or  about  the  strips  of  steel.  One  process  of 
such  application  is  eftected  by  a  machine  called  a  wrapping-machine,  which  by  steam- 
power  turns  the  cotton  thread  in  single  file  round  and  round  the  strips  of  steel.  The 
other  process  or  application  of  the  cotton  thread  is  effected  by  a  machine  called  a 
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plaiting-machine,  which  by  steam-power  effects  a  covering  for  the  steel  by  the  interlacing 
or  plaiting  of  sixteen  threads  together  around  and  over  every  part  of  the  strips.  In 
the  process  of  covering  the  steel  with  cot-[245]-ton,  as  above  described,  by  steam- 
power,  women  are  employed.  The  whole  of  the  rooms  and  premises  are  within  one 
boundary  or  curtilage. 

3.  On  the  hearing  of  the  complaint  before  the  justices,  the  appellant  proved  that 
he  was  sub-inspector  of  factories  for  the  district  in  which  Sheffield  is  included  ;  that, 
on  the  26th  of  August  last,  in  conseiiuence  of  some  information,  he  went  to  the  woi'ks 
of  the  respondent,  in  Granville  Street,  Shetlield,  between  half-past  six  and  quarter  to 
seven  o'clock  in  the  evening  ;  and,  on  going  up  stairs,  he  found  in  a  first  room  a  number 
of  girls  and  young  women  standing  in  an  opening  in  one  side  of  the  room,  which  he 
could  best  describe  as  resembling  the  bar  of  an  inn  ;  that  the  persons  were  in  the  act 
of  delivering  their  work  to  a  woman  inside  an  apartment  where  the  skirts  are  received 
after  they  are  made  ;  that  Charlotte  Roxburgh,  named  in  the  information,  was  at  the 
bar  delivering  or  passing  over  skiits  ;  that  he  the  appellant  proceeded  into  a  further 
room,  and  there,  seated  on  benches  by  the  side  of  long  tables,  he  found  a  second  and 
larger  number  of  females  occupied  in  making  up  crinoline-skirts ;  that  two  male 
assistants  of  the  respondent  were  present ;  that  he,  the  appellant,  pointed  out  to 
them  what  he  conceived  to  be  the  illegality  of  the  proceedings  in  their  being  employed 
after  6  o'clock ;  that  he,  the  appellant,  had  on  previous  occasions  been  in  other  parts 
of  the  respondent's  premises ;  that  there  is  machinery  propelled  by  steam-power,  and 
the  process  in  such  other  parts  carried  on  is  the  covering  of  steel  with  cotton  by 
machinery  which  twists  or  winds  the  cotton  round  the  steel ;  that  the  rooms  in  which 
the  young  women  were  working  were  within  the  outer  gate  and  the  boundary  walls 
of  the  premises  where  the  steam-power  is  applied ;  and  that  some  of  the  young  women 
were  employed  in  inserting  or  securing  [246J  the  covered  steel  into  skirts  for  garments 
called  crinoline  skirts. 

i.  On  cross-examination  by  the  respondent's  attorney,  the  appellant  stated  that  he 
saw  no  machinery  in  the  two  rooms  ;  that  the  young  women  could  have  done  the  work 
they  were  upon  just  as  well  at  their  own  homes ;  and  that  the  respondent  is  what  is 
termed  a  crinoline-manufacturer. 

5.  The  skirts  referred  to  in  the  above  evidence  are  composed  of  gores  cut  from 
pieces  of  calico,  nets,  or  plain  or  coloured  cloths  of  various  kinds,  and  sewed  together, 
into  the  folds  or  hems  of  which  the  strips  of  steel  are  run  or  inserted  ;  and  so  the 
articles  are  formed  into  the  female  garment  or  appendage  called  a  crinoline-skirt. 

6.  On  the  above  statement  of  facts  and  evidence,  the  justices  were  of  opinion  that 
the  respondent's  premises  at  Sheffield  were  not  and  could  not  be  called  or  considered 
in  the  ordinary  use  of  words  a  cotton-mill,  and  did  not  become  a  cotton-mill  or  factory 
within  the  intent  of  the  3  &  4  W.  4,  c.  103,  by  reason  of  the  application  of  steam-power 
to  machinery  used  therein  for  manufacturing  steel  and  cotton  thread  and  other  materials 
into  crinoline  by  the  means  and  in  the  manner  hereinbefore  described.  They  were 
also  of  opinion  that,  on  such  premises,  and  for  such  a  purpose,  the  process  of  wrapping 
or  covering  by  machinery  crinoline-steel  with  cotton  thread  was  not  within  the  meaning 
of  the  7  &  8  Vict.  c.  15,  s.  73,  a  process  incident  in  any  way  to  the  manufacture  of 
cotton,  or  to  any  fabric  made  thereof  or  mixed  therewith,  but  was  incident  to  the 
manufacture  of  crinoline,  in  like  manner  as  the  covering  or  wrapping  of  driving  or 
riding  whips  (if  effected  by  machines  of  the  same  character)  with  silk  twist  or  strong 
linen  thread  and  other  materials,  would  not  be  a  process  incident  to  the  manufacture 
of  silk  or  [247]  linen,  or  to  any  fabric  made  thereof,  but  would  be  a  process  incident 
to  the  making  of  whips.     They  therefore  dismissed  the  summons. 

7.  If  the  court  should  be  of  opinion  that  their  determination  was  correct,  the  same 
was  to  be  confirmed :  if  otherwise,  the  court  was  to  make  such  order  as  to  the  court 
might  seem  fit. 

Hanuen  (with  whom  was  the  Solicitor-General),  for  the  appellant  (a).    The  question 

(a)  The  points  marked  for  argument  on  the  part  of  the  appellant  were  as  follows  : — 
"  1.  That  the  premises  of  the  respondent  in  Granville  Street,  Sheffield,  in  which 
by  the  aid  of  steam  and  other  mechanical  power  he  carried  on  the  trade  of  a  manu- 
facturer of  crinoline-steel  and  crinoline-skirts,  were  'a  cotton-mill'  or  'factory'  within 
the  meaning  of  the  3  &  4  W.  4,  c.  103,  s.  1,  and  7  &  8  Vict.  c.  15,  s.  73  : 

"2.  That  the  word  'winding'  mentioned  in  the  3  &  4  W.  4,  c.  103,  s.  1,  includes 
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is  whether  the  place  described  in  the  case  is  a  "factory  "  within  the  3  &  4  W.  4,  c.  103, 
or  the  7  &  S  Vict.  c.  15,  s.  73.    By  the  1st  section  of  the  former  act  it  is  enacted  that, 
"no  person  under  eighteen  years'of  age  shall  be  allowed  to  work  in  the  night,  that  is: 
to  say,  between  the  hours  of  half-past  8  o'clock  in  the  evening  and  half-past  -5  o'clock* 
in  the  morning,  except  as  hereinafter  provided,  in  or  about  any  cotton,  woollen,  worsted, 
hemp,  flax,  tow,  linen,  or  silk  mill  or  factory,  wherein  steam  or  water  or  any  mechanical 
power  is  or  shall  be  used  to  propel  or  work  the  machinery  in  such  mill  or  factory, 
either  [248]  in  scutching,  carding,  roving,  spinning,  piecing,  twisting,  icinding,  throwing, 
doubling,  netting,  making  thread,  diessing  or  weaving  cotton,  wool,  worsted,  hemp, 
flax,  tow,  or  .silk,  either  "separately  or  mixed,  in  any  such  mill  or  factory  situate  in 
any'part  of  the  United  Kingdom  of  Great  Britain  and  Ireland."    This  act  was  extended 
by  the  7  &  8  Vict.  c.  15,  the  73rd  section  of  which  defines  "factory"  as  follows, — 
"The  word  'factory,'  notwithstanding  any  provision  or  exemption  in  the  Factory  Act, 
shall  be  taken  to  mean  all  buildings  and  piemises  situated  within  any  part  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  wherein  or  within  the  close  or  curtilage 
of  which  steam,  water,  or  any  other  mechanical  power  shall  be  used  to  move  or  work 
any  machinery  employed  in  preparing,  manufacturing,  or  finishing,  or  in  any  process 
incident  to  the  manufacture  of  cotton,  wool,  hair,  silk,  flax,  hemp,  jute,  or  tow,  either 
separately  or  mixed  together,  or  mixed  with  any  other  material,  or  any  fabric  made 
thereof  ;  and  any  room  situated  within  the  outward  gate  or  boundary  of  any  factory 
wherein  children  or  young  persons  are  employed  in  any  process  incident  to  the  manu- 
facture carried  on  in  the  factory  shall  be  taken  to  lie  a  part  of  the  factory,  although 
it  may  not  contain  any  machinery ;  and  any  part  of  such  factory  may  be  taken  to  be 
a  factory  within  the  meaning  of  this  act ;  but  this  enactment  shall  not  extend  to  any 
part  of  such  factory  used  solely  for  the  purposes  of  a  dwelling-house,  nor  to  any  part 
used  solely  for  the  manufacture  of  goods  made  entirely  of  any  other  material  than 
those  herein  eiuiraerated,  nor  to  any  factory  or  part  of  a  factory  used  solely  for  the 
manufacture  of  lace,  of  hats,  or  of  paper,  or  solely  for  bleaching,  dyeing,  piinting,  or 
calendering."     Then  comes  the  13  &  14  Vict.  c.  -54,  s.  1,  which,  after  reciting  the  two 
acts  above  mentioned,  and  also  the  10  &  11  Vict.  c.   29,  [249]  enacts  that,  "save  as 
thereinafter  mentioned,  so  much  of  the  said  acts  as  restricts  or  limits  the  hours  of  the 
employment  or  labour  of  any  young  persons  and  of  females  above  the  age  of  eighteen 
years,  shall  be  repealed,  and  after  the  passing  of  this  act  no  young  person  and  no  j 
female  above  the  age  of  eighteen  years  shall  be  employed  in  any  factory  before  six  of 
the  clock  in  the  morning  or  after  six  of  the  clock  in  the  evening  of  any  day  (save  to 
recover  lost  time,  as  thereinafter  provided),  and  no  young  person  and  no  female  abo\  f 
the  age  of  eighteen  years  shall  be  employed  in  any  factory,  either  to  recover  lost  tini.' 
or  for  any  other  purpose,  on  any  Satui'day  after  "two  of  the  clock  in  the  afternoon.  ' 
It  is  submitted  that  this  is  a  "factory"  within  that  definition,  because  steam-power  is 
used  therein  in  winding  and  twisting  cotton,  and  not  merelv,  as  contended  on  the 
otherside,  in  the  manufacture  of  "crinoline-steel  "  and  "crinoline-skirts."    The  mischief 
intended  by  the  act  to  be  guarded  against  will  be  equally  etiect^d  by  carrying  on  the 
process  in  combination  with  steel  as  without  it.      In    Hai/don,  App.,   foylnr,  Rexj'., 
32  Law  J.,  M.  C.  30,  the  respondent  was  the  owner  of  premises  in  Mansfield  Street, 
Leicester,  in  which  he  carried  on  the  manufacture  of  cotton  sewing-thread:  he  al.-n 
had  other  premises  in  Leicester  to  which  he  was  in  the  habit  of  send'ing  the  thread  in 
hanks,  and  where  it  was  wound  by  machinery  moved  by  steam  power,  first,  on  to  cops, 
and  secondly  on  to  spools,    Xo  other  process  except  this  particular  winding  was  carried 
on  in  the  last-mentioned  premises  :  and  it  was  held  that  these  latter  premises  were 
a  mill  or  factory  within  the  meaning  of  the  3  .t  4  \\.  4,  c.  103,  s.  1.     Wiohtman,  .)„ 
in  the  course  of  the  argument,  said:  "Proliablv  the  intention  of  the  legislature  wa- 
to  protect  the  health  of  young  children,  and  it  makes  no  difference  whether  the  child 
was  employed  m  the  earlier  or  the  later  processes;   [250]  it  is  clearly  within   thr 
meaning  of  the  statute."     There  are  two  windings  here,— from  the  spo"ols  on  which 

the  process  carried  on  by  the  respondent  at  his  premises  in  Sheffield,  of  winding  or 
reeling  cotton  by  steam-power  upon  bobbins,  as  found  in  the  case  : 

3.  Ihat  the  word  'twisting  '  mentioned  in  the  3  &  4  W.  4,  c.  103,  s.  1,  includes 
the  process  carried  on  by  the  respondent  at  his  premises  in  Sheffield,  of  interlacing  or 
plaiting  of  .sixteen  thre^uls  together  by  steam-power  round  and  over  every  part  of  the 
strips,  as  found  in  the  case. 
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the  cotton  was  brought  into  the  respondent's  premises  to  other  spools,  ;uifl  then  round 
the  strips  of  steel  which  are  to  form  the  skirts.  Is  it  the  less  a  manufacture  because 
it  is  wound  on  and  round  the  steel  ]  The  case  of  Taylor,  App.,  Hickes,  Besp.,  12  C.  B. 
(X.  8.)  152,  affords  a  good  illustration  of  the  meaning  of  the  statute.  There,  the 
appellant  was  the  occupier  of  premises  in  Birmingham  in  which  steam-power  was  used 
to  work  machinery  employed  in  manufacturing  cotton  and  wool  into  "  webbing,"  of 
which  he  made  men's  braces  and  horses"  girths  by  cutting  the  material  into  lengths, 
and  sewing  pieces  of  leather  and  buckles  thereto.  The  buildings  formed  an  inclosed 
square,  entered  from  the  street  by  a  gateway :  on  the  left  was  the  building  in  which 
the  steam-power  was  used  and  the  webbing  manufactured :  on  the  right,  within  the 
curtilage,  the  manufacture  of  braces  and  girths  was  carried  on  in  rooms  entered  from 
the  square.  One  Heeley,  a  child  under  13,  was  engaged  in  the  last-mentioned  manu- 
facture. His  occupation  was,  the  preparation  of  the  pieces  of  leather  for  attaching  to 
the  webbing,  by  boring  holes  round  the  edges  with  an  awl  Xo  part  of  the  webbing 
was  ever  placed  in  his  hands  or  Ijrought  into  the  room ;  nor  was  there  any  machinery 
in  the  room  where  he  was  so  employed.  And  it  was  held  that  this  was  au  employment 
in  a  "  factory,''  within  the  meaning  of  the  Factory  Acts. 

Quain,  for  the  respondent.  These  statutes  are  of  a  highly  penal  character,  and 
are  not  to  be  extended  to  a  manufacture  which  does  not  come  strictly  within  their 
provisions.  The  main  object  of  the  first  act,  3  &  4  AV.  4,  c.  103,  was,  to  limit  the 
,  hours  of  labour  in  factories.  It  recites  that  "  it  is  necessary  that  the  [251]  hours  of 
labour  of  children  and  young  persons  employed  in  mills  and  factories  shoidd  be 
regulated,  inasmuch  as  there  are  great  numbers  of  children  and  young  persons  now 
employed  in  mills  and  factories,  and  their  hours  of  labour  are  longer  than  is  desirable, 
due  regard  being  had  to  their  health  and  means  of  education."  The  2ud  section  enacts 
that  no  person  under  the  age  of  eighteen  years  shall  be  employed  in  any  such  mill  or 
factory  in  such  description  of  work  as  aforesaid  more  than  twelve  hours  in  any  one 
day,  nor  more  than  sixty-nine  hours  in  anv  one  week,  except  as  thereinafter  provided  ; 
and  there  is  a  further  limitation  of  the  number  of  hours  for  the  employment  of  children 
under  the  respective  ages  of  eleven,  twelve,  and  thirteen  years,  in  s.  8.  [Erie,  C.  J. 
The  statute  13  &  14  Vict.  c.  -54,  assumes  it  to  be  a  presumptio  juris  that  young  persons 
and  females  found  working  in  a  factory  or  mill  after  6  o'clock  in  the  evening,  have 
been  working  since  6  o'clock  in  the  morning.  Williams,  J.  I  do  not  think  the  act 
of  parliament  is  susceptible  of  your  construction.]  The  object  manifestly  was,  to  limit 
the  hours  of  working  in  the  case  of  women  and  children.  [Erie,  C.  J.  The  statute 
contemplates  a  maximum  number  of  hours,  and  also  prohibited  hours.  The  words 
are  very  distinct.] 

Then,  this  is  not  a  factory  within  the  meaning  of  the  acts.  The  legislature  in  the 
first  act  restricting  free  labour, — the  3  &  4  W.  4,  c.  103, — and  in  the  7  &  8  Vict.  c.  15, 
s.  73,  evidently  contemplated  cotton-mills  or  factories  strictly  and  properly  so  called. 
The  information  is  founded  upon  the  13  &  14  Vict.  c.  54,  s.  1,  and  the  penalty  is 
imposed  by  the  7  &  8  Vict.  c.  15,  s.  56.  The  process  here  carried  on  was  not  the 
twisting  and  winding  of  cotton  ;  neither  was  it  a  manufacture  of  a  fabric  composed  of 
cotton  and  steel  combined.  The  winding  of  cotton  round  the  steel  strips  cannot  be 
[252]  called  "  a  process  incidental  to  the  manufacture  of  cotton."  [Erie,  C.  J.  The 
73rd  section  of  the  7  &  8  Vict.  c.  15,  contains  the  woi-ds  "or  mixed  with  any  other 
matei-ial."  [Willes,  J.  The  article  manufactured  here  is  of  cotton  combined  with 
steel.  Is  it  the  manufacture  of  an  article  of  cotton  mixed  with  steel?]  It  is  submitted 
not.  [Erie,  C.  J.  .-V  factory  for  the  manufacture  by  steam  or  water  power  for  the 
manufacture  of  articles  of  female  attire  composed  of  cotton  and  india-rubber  would 
clearly  be  within  the  acts.  Keating,  J.  Suppose  the  fabric  for  co\ering  the  steel 
alone  was  made  on  the  respondent's  premises,  would  not  that  constitute  them  a 
"factory"  within  the  acts!]  That  is  supposing  that  which  cannot  be.  Coks,  .Ij/p., 
Dickin.ion,  Reap.,  16  C.  B.  (N.  S.)  604,  is  an  authority  to  shew  that  the  statute  is  not  to 
be  extended.  [Erie,  C.  J.  In  that  case,  the  article  made  was  to  be  used  in  the  manu- 
facture of  paper  ;  it  was  part  of  the  process  of  paper-making  :  and  that  is  a  manufacture 
which  is  specially  excepted  out  of  the  statute.]  Hiiijdmi,  App.,  Taylm;  Iie.-p.,  33  Law  J., 
M.  C.  30,  does  not  govern  this  case.  It  was  expressly  found  there  that  the  respondent 
was  the  owner  of  a  factory  in  which  he  carried  on  the  manufacture  of  cotton  thread. 

Haunen,  in  reply.  The  notion  that  a  penal  statute  is  to  receive  a  ditierent  con- 
struction from  that  which  is  to  be  put  upon  any  other  class  of  statutes  has  been  long 
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exploded  •  and,  if  it  were  necessary,  it  might  he  contended  that  the  statutes  now  under 
coiisideiadon  are  of  a  remedial  clianicter,  and  ought  to  be  construed  so  as  to  suppress 
the  evil  and  to  advance  the  remedy.  As  to  the  twelve  hours,  there  can  be  no  doubt, 
r Williams,  J.  It  is  impossible  to  get  over  the  plain  words  of  the  act]  The  statute 
3  &  i  W.'i,  c.  103,  does  not  define  what  is  a  "factory"  :  but  it  enumerates  a  [253] 
variety  of  processes  in  the  manufacture  of  cotton  and  certain  other  materials,— including 
twisting  and  winding,— hy  means  of  machinery,  in  which  young  persons  are  not  to  be 
employed  within  certain  prohibited  hours.  Here,  cotton  is  wound  by  machinery  round 
strips  of  steel.  For  whatever  purpose  the  manufacture  of  cotton  is  carried  on,  the 
place  where  it  is  carried  on  is  a  cotton-factory  within  the  statute.  Huydon,  App., 
Taylor,  Heap.,  is  precisely  in  point.  The  court  there  held  that  winding  cotton  by  means 
of  machinery  upon  spools  or  reels,  was  a  winding  within  the  3  &  4  W.  4,  c.  103,  as 
well  as  a  "process"  in  the  manufacture  of  cotton  within  the  7  &  8  Vict.  c.  15.  Is  a 
fabric  of  cotton  less  a  fabric  of  cotton  because  it  is  used  in  combination  with  something 
else?  fKrle,  C.  J.  For  instance,  the  combination  of  a  fabric  of  cotton  with  whalebone 
for  the  purpose  of  making  stays.]  Whether  in  combination  with  whalebone,  or  steel, 
or  any  other  substance,  can  make  no  difl'erence. 

Erle,  C.  J.  The  question  in  this  case  has  been,  whether  the  premises  of  the 
respondent  are  upon  the  facts  stated  shewn  to  be  a  factory  wherein  steam-power  has 
been  used  to  work  any  machinery  employed  in  the  manufacture,  or  in  any  process 
incidental  to  the  manufacture  of  cotton,  either  separately  or  mixed  with  any  other 
material,  or  any  fabric  made  thereof.  I  am  of  opinion  that  they  are  shewn  to  be  a 
factory  within  the  meaning  of  the  acts.     Two  samples  have  been  produced  before  us, 

one',  in  which  the  cotton  thread  is  wound  round  the  strip  of  steel, — the  other,  a 

covering  formed  by  the  interlacing  or  plaiting  of  cotton  as  a  covering  for  crinoline- 
steel.  It  appears  to  me  that  this  fabric  composed  in  the  way  described  in  the  case  is 
a  fabric  made  by  the  manufacture  of  cotton  within  the  words  of  the  statute.  The 
case  put  by  my  Brother  [254]  Keating  in  the  course  of  the  argument,  of  a  factory 
for  making  the  material  for  covering  the  steel,  seems  to  me  to  be  decisive.  Nobody 
could  for  a  moment  doubt  that  the  premises  would  be  used  for  a  process  in  the  manu- 
facture of  cotton.  1  cannot  see  that  it  ceases  to  be  so  because  by  the  .same  process  it 
is  wound  round  the  strips  of  steel.  This  is  a  cotton  fabric,  and  steam-power  is  used  in 
the  making  of  it.  The  premises,  therefore,  are  a  factory  within  the  act,  and  the  magis- 
trates in  my  judgment  came  to  a  wrong  conclusion. 

Williams,  J.  I  am  of  the  same  opinion.  I  think  the  weaving  or  plaiting  by 
machinery  of  cotton  thread  in  the  manner  shewn  by  the  second  sample  produced  to 
us  is  an  employment  of  machinery  in  the  manufacture  of  a  cotton  fabric  within  the 
73rd  section  of  the  7  &  8  Vict.  c.  15.  It  appears  from  the  statement  of  facts  in  the 
case  that  the  thread  is  woven  by  machinery  into  a  fabric  for  covering  crinoline-steel. 
It  is  unnecessary  to  say  whether  the  combined  article  falls  within  the  description  of 
"a  manufacture  of  cotton  mixed  with  any  other  material,"  because  I  think  it  is  clear 
that,  when  once  it  is  made  out  that  steam  or  other  mechanical  power  is  employed  in 
the  manufacture  of  any  of  the  fabrics  enumerated,  it  is  unnecessary  to  shew  what 
becomes  of  it  afterwards. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  article  produced  to  us  is  a  cotton 
fabric;  and  it  is  not  the  less  a  cotton  fabric  because  it  is  intended  to  be  used  in  com- 
bination with  strips  of  steel  for  the  purpose  of  making  the  article  also  produced  to 
us,— crinolinc-sloel.  I  am  disposed  to  agree  with  Mr.  Quain  that  this  is  not  the 
manufacture  of  cotton  mixed  with  any  other  material.  But  the  combination  of  the 
cotton  fabric  with  steel  does  not  make  it  the  less  a  cotton  [255]  manufacture.  I 
therefore  think  the  case  falls  within  the  obvious  meaning  of  the  Factory  Acts. 

Keating,  J.,  concurred. 

Ekle,  C.  J.  The  result  will  be  that  we  send  back  the  case  to  the  justices  with  an 
intimation  of  our  opinion  that  the  respondent's  premises  are  a  factory  within  the 
meaning  of  the  acts.     But  we  do  not  think  it  a  case  for  costs. 

Rule  accordingly. 
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Langjiead  V.  Maple.    Jan.  ISth,  1865. 

1.  It  is  competent  to  the  court  of  Chancery, — notwithstanding  the  pio visions  in  the 
Chancerv  Amendment  and  Regulation  Acts  of  18.5S  and  1862  (21  &  22  Vict.  c.  27, 
and  2-5  &  26  Vict.  c.  42), — in  refusing  an  injunction,  to  reserve  to  the  plaintiff  the 
right  of  proceeding  at  law. — 2.  To  a  declaration  for  an  injury  to  the  plaiiitift's 
reversion,  by  building  upon  and  against  certain  walls  of  the  plaintiff,  the  defendant 
pleaded  that  the  plaintiff'  ought  not  to  be  permitted  to  implead  him  in  respect  of 
those  causes  of  action,  because,  after  their  accrual,  and  after  the  passing  of  the 
Chancery  Regulation  Act,  1862,  the  plaintiff  commenced  his  suit  and  tiled  his  bill 
in  Chancery  against  him,  and  impleaded  him  therein  for  the  very  same  right.s, 
claims,  and  causes  of  action  as  in  the  declaration  alleged  ;  and  that  such  proceedings 
were  thereupon  had  that  the  court  of  Chancery  determined  the  same  alleged  causes 
of  action  in  favour  of  the  defendant,  and  gave  judgment  and  decreed  in  respect 
thereof  in  favour  of  the  defendant ;  and  that  the  said  judgment  and  decree  still 
remained  in  force  : — Held,  a  good  plea  by  way  of  estoppel. — .3  The  plaintiff  replied 
that  he  ought  to  be  permitted  to  implead  the  defendant  in  respect  of  the  causes  of 
action  in  the  declaration  alleged,  because  he  said  that  the  court  of  Chancery,  in  dis- 
missing his  bill,  reserved  to  him  the  right  of  proceeding  at  law  for  the  causes  of 
action  in  the  declaration  alleged,  and  ordered  his  bill  to  be  dismissed,  without  pre- 
judice to  such  right : — Held,  a  good  replication 

The  first  count  of  the  declaration  stilted  that  certain  gardens,  with  the  walls 
thereof,  were  respectively  in  the  possession  of  certain  persons  respectively  as  tenants 
thereof  respectively  to  the  plaintiff,  the  reversion  thereof  then  respectively  and  still 
belonging  to  the  plaintiff,  and  that  the  defendant  injured  the  plain-[256]-tiff's  said 
reversion  in  the  said  walls  and  premises,  by  wrongfully  building  and  erecting  certain 
other  walls  and  certain  buildings  and  erections  upon  and  against  the  said  walls  wherein 
the  plaintiff  had  such  reversionary  estate  and  interest  as  aforesaid,  and  keeping  and 
continuing  the  same  so  there  erected  and  built,  to  wit,  hitherto. 

The  second  count  stated  that  certain  dwelling-houses,  with  the  appurtenances,  were 
respectivel}^  in  the  possession  of  certain  persons  respectively  as  tenants  thereof  respec- 
tively to  the  plaintiff,  the  reversion  of  and  in  the  .said  dwelling-houses  respectively 
then  and  still  belonging  to  the  plaintiff,  in  which  said  dwelling-houses  respectively 
there  of  right  were  and  still  ought  to  be  divers  windows  respectively  through  which 
the  light  and  air  of  right  ought  to  have  entered,  and  still  of  right  ought  to  enter  into 
the  said  dwelling-houses  respectively  ;  yet  that  the  defendant  prevented  and  obstructed 
the  light  and  air  from  entering  through  the  said  windows  respectively  into  the  said 
dwelling-houses  respectively,  by  erecting  certain  walls  and  buildings  near  to  the  said 
windows  respectively,  and  keeping  and  continuing  the  same  so  there  erected  and  built, 
to  wit,  hitherto;  whereby  the  said  dwelling-houses  were  and  are  rendered  dark, 
unwholesome,  and  of  less  value,  and  the  plaintiff  was  and  is  injured  in  his  reversionary 
estate  therein. 

The  third  count  stated  that  the  defendant  broke  and  entered  a  certain  wall  of  the 
plaintiff,  being  the  southern  boundary  of  certain  houses  and  premises  of  the  plaintiff, 
situate,  &c.,  and  erected  and  built  upon  and  against  the  said  wall  a  certain  other  wall 
and  certain  buildings  and  erections,  and  kept  and  continued  the  same  so  there  erected 
and  built,  to  wit,  hitherto  :  and  the  plaintiff  claimed  .5001..  and  a  writ  of  injunction  to 
restrain  the  defendant  from  the  continuance  and  repe-[257]-titiou  of  the  injuries  above 
complained  of,  and  the  committal  of  other  injuries  of  a  like  kind  relating  to  the  same 
properties  and  rights  respectively. 

The  defendant  pleaded, — first,  not  guilty,  to  the  whole  declaration. 

Secondly,— to  the  first  count,— that  the" said  gardens,  with  the  walls  thereof,  were 
not  respectively  in  the  possession  of  the  tenants  of  the  plaintiff,  as  alleged. 

Thirdly, — to  the  first  count, — that  the  reversion  of  the  said  walls  and  premises 
respectively  did  not  belong  to  the  plaintiff,  as  alleged. 

Fourthly, — to  the  second  count, — that  the  said  dwelling-houses,  with  the  appurte- 
nances, were  not  respectively  in  the  possession  of  the  tenants  of  the  plaintiff,  as  alleged. 

Fifthly, — to  the  second  count, — that  the  reversion  of  and  in  the  said  dwelling- 
houses  respectively  did  not  belong  to  the  plaintiti',  as  alleged. 

Sixthly, — to  the  second  count, — that  there  were  not  nor  was  of  right  in  the  said 
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dwelling-houses  respectivelv.  or  any  of  them,  the  said  windows  respectively,  or  any  of 
them,  through  which  the  light  and  air  ought  to  have  entered,  as  alleged. 

Seventhly,— to  the  third  count,— that  the  said   wall  was  not  the   plaintiff's,  as 

Eigiithly,— to  the  first  count,— that  the  plaintiff  ought  not  to  be  permitted  to 
implead  the  defendant  in  respect  of  the  causes  of  action  in  the  first  count  alleged, 
because  he  said  that,  after  the  accruing  of  the  causes  of  action  in  the  first  count 
alleged,  and  after  the  passing  of  the  Chancery  Regulation  Act,  1862  (25  &  26  Vict. 
c.  -it'),  the  plaintiff  commenced  his  suit  and  filed  his  bill  in  the  high  court  of  Chancery 
against  the  defendant,  and  impleaded  the  defendant  therein  for  the  very  same  rights, 
claims,  and  causes  of  action  as  in  the  said  first  count  alleged  ;  and  such  proceed-[258]- 
ings  were  thereupon  had  in  the  said  suit  that,  before  the  commencement  of  this  suit, 
the  said  court  of  Chancery  determined  the  same  alleged  causes  of  action  in  favour  of 
the  defendant,  and  gave  judgment  and  decreed  in  respect  thereof  in  favour  of  the 
defendant ;  and  the  said  judgment  and  decree  still  remains  in  force. 

The  ninth  plea  (to  the  second  count)  and  the  tenth  plea  (to  the  third  count)  were 
similar  to  the  eighth. 

The  plaintiff'  took  and  joined  issue  upon  all  the  pleas.  And,  for  a  further  replica- 
tion to  the  eighth  plea,  the  plaiutift'  said  that  he  ought  to  be  permitted  to  implead  the 
defendant  in  respect  of  the  causes  of  action  in  the  first  count  alleged,  because  he  said 
that  the  said  court  of  Chancer}',  in  dismissing  the  said  bill  of  the  piaintift"  in  the  said 
eighth  plea  mentioned,  reserved  to  the  piaintift"  the  right  of  proceeding  at  law  for  the 
causes  of  action  in  the  said  first  count  alleged,  and  ordered  the  said  bill  to  be  dis- 
missed, without  prejudice  to  such  right :  and  this  the  plaintiff  was  ready  to  verify, 
wherefore  he  prayed  judgment  that  he  ought  to  be  permitted  to  implead  the  defen- 
dant in  i-espect  of  the  causes  of  action  in  the  .said  first  count  alleged  And  for  a 
further  replication  as  to  the  defendant's  tenth  plea,  the  plaintiff  repeated  the  allega- 
tions contained  in  his  further  replication  to  the  defendant's  eighth  plea,  substituting 
the  words  "  last  count "  for  the  words  "  first  count,"  and  the  words  "  tenth  plea  "  for 
the  words  "  eighth  plea." 

The  plaintiff'  also  demurred  to  the  eighth,  ninth,  and  tenth  pleas,  the  ground  stated 
in  the  margin  being,  "that  the  decree  of  a  court  of  equity  cannot  be  pleaded  at  law  by 
w.ay  of  estoppel."     Joinder. 

[259]  I  he  defendant  took  and  joined  issue  upon  the  second  and  third  replications 
to  the  eighth  and  tenth  pleas  respectively,  and  also  demurred  to  those  replications. 
Joinder. 

Lush,  Q.  C.  (with  whom  was  H.  James),  for  the  plaintiff  (a)2.    The  Chancery  Regula- 

(ay  The  replication  was  not  pleaded  to  the  ninth  plea,  because  the  decision  of  the 
court  of  Chancery  reserved  the  plaintift"'s  right  to  try  at  law  in  respect  only  of  the 
matters  alleged  in  the  first  and  third  counts. 

(«)2  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  :— 

"1.  That  the  Chancery  Regulation  Act,  1862,  does  not  affect  any  legal  remedies, 
but  merely  provides  that,  in  respect  of  any  equitable  relief  or  remedv  s'ought  in  the 
court  of  Chancery,  that  court  shall  determine  any  question  of  law  or  fact  upon  which 
the  right  to  such  equitable  relief  or  remedy  may  "depend  : 

"2.  That  it  is  possible  that  the  court  of  Ch'ancerv  mav  have  determined  in  favour 
of  the  defendant  on  grounds  which  do  not  at  all  concern  or  negative  the  legal  right  of 
the  plaintiff,  or  his  right  of  action  : 

"3.  That  the  determination  in  favour  of  the  defendant  may  have  been  upon  such 
grounds  as  are  mentioned  in  the  4th  section  of  the  act,  viz.  that  such  matter  had  been 
improperly  brought  into  equity,  and  that  the  same  ought  to  have  been  left  to  the  sole 
determination  of  a  court  of  law  : 

"4.  That  it  is  not  possible,  con.sistentlv  with  the  nature  of  the  causes  of  action 
and  the  respective  jurisdictions  of  the  court  of  Chancery  and  a  court  of  common  law, 
that  the  plaintiff  should  have  impleaded  the  defendant  in  Chancerv  for  the  verv  same 
rights,  claims,  and  causes  of  action  as  alleged  in  the  declaration,  or  that  the  court  of 
Lhancery  should  have  determined  such  causes  of  action  in  favour  of  the  defendant : 

0.  ihat,  even  if  the  defendant's  pleas  are  prima  facie  good,  the  replications 
demurred  to  are  good,  as  virtually  denying  the  defendant's  pleas,  and  as  shewing 
that  the  court  of  Chancery  did  not  so  determine  the  causes  of  action  in  favour  of 
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tion  Act  only  requires  the  court  of  Chancery  to  do  what  it  was  before  in  the  habit  of 
doing.  The  2-5  and  26  Vict.  c.  -42,  recites  "  that  the  high  court  of  Chancer}-  has  power 
in  certain  [260]  cases  to  refuse  or  postpone  the  application  of  remedies,  within  its 
jurisdiction,  until  questions  of  law  and  fact  on  which  the  title  to  such  remedies  depends 
have  been  determined  or  ascertained  in  one  of  Her  Majesty's  courts  of  common 
law ;  and  that  it  was  expedient  that  the  said  power  should  no  longer  exist,  and  that 
in  all  such  Citses,  every  question  of  law  and  fact  cognizable  in  a  court  of  common 
law,  arising  in  the  said  court  of  Chancery,  in  which  the  right  of  any  party  to  any 
equitable  relief  or  remedy  depends,  and  whether  the  title  to  such  relief  or  remedy 
be  or  be  not  incident  to  or  dependent  upon  a  legal  right,  should  be  determined 
by  or  before  the  said  court  itself."  The  1st  section  enacts  that,  "in  all  eases  in 
which  any  relief  or  remedy  within  the  jurisdiction  of  the  said  courts  of  Chancery 
respectively  is  or  shall  be  sought  in  any  cause  or  matter  instituted  or  pending  in 
either  of  the  said  courts,  and  whether  the  title  to  such  relief  or  remedy  be  or  be 
not  incident  to  or  dependent  upon  a  legal  right,  every  question  of  law  or  fact 
cognizable  in  a  court  of  common  law,  on  the  determination  of  which  the  title  to 
such  relief  or  remedy  depends,  shall  be  determined  by  or  before  the  same  court." 
The  2nd  section  provides  that,  "whenever  it  shall  appear  to  either  of  such  courts 
that  any  question  of  fact  maj'  be  more  conveniently  tried  by  a  jury  at  the  .Assizes,  or 
at  any  sitting  in  London  or  Middlesex  for  the  trial  of  causes  in  the  superior  courts  of 
common  law,  it  shall  be  lawful  for  such  court,  notwithstanding  anything  in  this  act 
contained,  to  direct  an  issue  to  try  any  question  of  fact  at  the  Assizes  to  be  held  in 
and  for  any  county  where  the  same  may  be  conveniently  tried,  or  at  any  such  sitting 
for  the  tiial  of  issues  in  London  or  Middlesex  as  aforesaid  ;  and  (subject  to  such 
general  orders,  if  any,  as  may  hereafter  be  made  in  relation  thereto),  the  practice 
hitherto  existing  in  such  court  in  [261]  reference  to  the  trial  of  issues  shall  prevail  in 
reference  to  the  trial  of  any  issues  directed  under  this  proviso."  The  -Srd  section 
enacts  that  "all  the  provisions  with  reference  to  the  trial  of  questions  of  fact  by  or 
before  the  high  court  of  Chancery,  and  by  or  before  the  court  of  Chancery  of  the 
county  palatine  of  Lancaster,  which  are  contained  in  '  The  Chancery  Amendment  Act, 
18.58'  [21  &  22  Vict.  c.  27],  shall  apply  to  the  determination  of  questions  of  fact  by 
or  before  the  said  courts  respectively  under  this  act."  And  the  4th  section  provides 
"  that,  in  all  cases  in  which  the  object  of  any  suit  in  equity  shall  be  to  recover  or  to 
defend  the  possession  of  land  under  a  legal  title,  or  under  a  title  which  would  have 
been  legal  but  for  the  existence  of  some  outstanding  term,  lease,  or  mortgage  (and 
whether  mesne  profits  or  damages  shall  or  shall  not  also  be  sought  in  that  suit),  such 
relief  only  shall  be  given  in  equity  as  would  have  been  proper  according  to  the  rules 
and  practice  of  the  court  if  this  act  had  not  been  passed  ;  and  that  nothing  in  this 
act  shall  make  it  necessary  for  a  court  of  equity  to  grant  relief  in  any  suit  concerning 
any  matter  as  to  which  a  court  of  common  law  has  concurrent  jurisdiction,  if  it  shall 
appear  to  the  court  that  such  matter  has  been  improperly  brought  into  equity,  and 
that  the  same  ought  to  have  been  left  to  the  sole  determination  of  a  court  of  common 
law."  To  raise  an  estoppel,  it  is  necessary  to  shew  that  the  matter  did  come  in  issue 
in  the  former  proceeding ;  it  is  not  enough  to  shew  that  it  might  come  in  issue.  This 
is  laid  down  in  the  notes  to  'I  he  Duchess  of  King:;! on' s  case,  2  Smith's  Leading  Cases, 
5th  edit.  669,  where  it  is  said  :  "  It  need  hardly  be  remarked  that  the  effect  of 
verdicts,  whether  upon  parties  or  privies,  altogether  depends  on  the  question  whether 
the  same  j'oint  uas  in  i.v.s«<'.  A  verdict  between  two  parties  upon  one  question  can,  of 
course,  [262]  have  no  binding  effect  in  an  issue  joined  between  them  on  another.  ()See 
Bull.  N.  P.  233.)  Xor  will  the  verdict  be  admissible,  unless  it  appears  clear  that  the 
same  point  actually  tvcis  in  issue.  It  is  not  sufficient  that  it  might  have  been  so."  The 
pleas  here  are  not  specific  enough. 

liochefort  Clark,  contra  (a).     The  pleas  are  good,  and  the  replications  bad.     By 

the  defendant  as  to  prevent  the    plaintiff  from    maintaining  this  action  in  respect 

of  these  causes  of  action." 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  follows  : — 
In  support  of  the  pleas, — "  1.  That  the  declaration  only  raises  such  questions  of  law 

and  fact  as  are  shewn  by  the  pleas  to  be  the  same  as  those  submitted  to  the  court  of 

Chancery  for  the  determination  of  that  court  at  the  in,stance  of  the  plaintiff: 

"  2.  That,  by  the  Chancery  Regulation  Act,  1862  (25  &  26  Vict.  c.  42),  extending 
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the  2nd  section  of  the  [263]  Chancery  Amendment  Act,  1858  (21  &  22  Vict.  c.  27),  it 
WHS  enacted  that,  "in  all  cases  in  which  the  court  of  Chancery  has  jurisdiction  to 
entertain  an  application  for  an  injunction  against  a  breach  of  any  covenant,  contract, 
or  agieement,  oi'  against  the  commission  or  continuance  of  any  wrongful  act,  or  for 
the  specific  performance  of  any  covenant,  contract,  or  agreement,  it  should  be  lawful 
for  the  same  court,  if  it  should  think  fit,  to  award  damages  to  the  party  injured,  either 
in  addition  to  or  in  substitution  for  such  injunction  or  specific  performance  ;  and  such 
damages  might  be  assessed  as  such  court  should  direct."  The  3rd  section  enacted  that 
"  it  should  be  lawful  for  the  court  of  Chanceiy,  if  it  should  think  fit,  to  cause  the 
amount  of  such  damages  in  any  case  to  be  assessed,  or  any  question  of  fact  arising  in 
any  suit  or  proceeding  to  be  tried,  by  a  special  or  common  jury,  before  the  court 
itself ; "  and  then  it  proceeded  to  describe  the  mode  in  which  this  was  to  be  done. 
The  .5th  section  enabled  the  court  of  Chancery  to  assess  the  amount  of  such  damages 
without  a  jury ;  and  the  6th  section  impowered  the  court  to  send  the  assessment  of 
damages  to  a  court  of  law,  By  the  Chancery  Regulation  Act,  1862  (25  &  26  Vict, 
c.  42),  what  the  court  of  Chancery  was  before  impowered  to  do,  is  now  made  obligatoi-y  : 
YouiKj  V.  Fernie,  33  Law  J.,  Chan.  192.  The  subject-matter  of  this  action  having 
already  been  disposed  of  by  a  court  of  competent  and  concurrent  jurisdiction,  the 
plaintifl'  cannot  be  permitted  to  re-agitate  the  matter  in  this  court.  If  an  issue  were 
directed  by  the  court  of  Chancery,  and  tried  here,  the  court  would  not  [264]  allow 
the  same  question  to  be  tried  again  in  an  action  commenced  here.  Why,  then,  should 
it  be  allowed  if  tried  in  the  court  of  Chancery.  [Erie,  C.  J.  To  constitute  a  good 
plea  of  estoppel,  the  defendant  must  shew  that  the  same  identical  causes  of  action 
were  tried  in  Chancery.  That  is  properly  tried  before  a  jury.  Lush.  The  court  of 
Chancery  is  not  compelled  to  find  damages.]  Assuming  the  pleas  to  be  good,  the 
replications  are  clearly  bad.  They  allege  that  the  court  of  Chancery,  in  dismissing  the 
plaintifl's  bill,  reserved  to  him  the  right  of  proceeding  at  law  for  the  causes  of  action 
iu  the  first  and  third  counts  alleged,  and  ordered  the  said  bill  to  be  dismissed,  without 
prejudice  to  such  right.  As  a  matter  of  fact  the  court  of  Chancery  did  not,  and  as  a 
matter  of  law  it  could  not,  do  as  alleged.  [AVilles,  J.  You  must  make  out  that  the 
court  of  Chancery  had  exclusive  seisin  of  the  matter.]  In  Yoking  v.  Fernie,  Vice- 
Chancellor  Stuart  had  directed  an  issue  to  try  the  validity  of  a  patent  by  a  jury  at 
common  law.  On  appeal.  Lord  Westbury,  C,  reversed  his  decision,  saying — "The 
statute_  laid  down  the  rule  that,  for  the  future,  these  things  should  be  heard  and 
determined  in  this  court;  and  the  proviso  in  the  2nd  section" was  introduced  by  way 
of  exception  to  the  rule;  and,  in  order  to  bring  a  case  within  that  proviso,  the"  court 
must  be  satisfied  that  the  administration  of  justice  would  be  more  conveniently  arrived 
at  by  directing  an  issue.  His  Lordship  did  not  think  anything  could  be  more  incon- 
venient than  that,  where  there  were  mixed  questions  of  law  and  equity,  there  should 

the  Chancery  Amendment  Act,  1858  (21  &  22  Vict.  c.  27),  that  court  was  not  merely 
impowered,  but  absolutely  bound,  to  inquire  into  and  determine  those  facts,  and  also 
every  question  of  law  incident  thereto  ;  the  same  being  questions  of  law  and  fact  on 
which  the  planitifi"s  title  to  relief  depended  : 

"  3.  That  the  pleas  shew  that  the  said  court  did  in  due  coui'se  determine  those 
matters  of  law  anil  fact  in  the  defendant's  favour  : 

"  4.  That  the  matters  of  law  and  fact  attempted  to  be  tried  in  this  action,  having 
already  been  so  determined  by  the  court  of  Chancei'v,  the  plaintiflF  is  estopped  from 
trying  the  same  matters  of  law  and  fact  over  again  in  this  action." 

In  support  of  the  demurrers  to  the  replication  to  the  eighth  and  tenth  pleas,—''  1.  That 
the  plaintiff-  does  not  by  his  replication  deny  that  the  questions  of  law  and  fact 
attempted  to  l.e  raised  in  this  action  have  been  already  tried  and  determined  by  the 
court  ot  Chancery  at  his  instance,  as  shewn  by  the  eighth  and  tenth  pleas ;  nor  does 
ne  allege  that  his  bill  was  dismissed  on  any  other  ground  than  that  the  court  of 
Chancery  determined  the  question  of  law  and  fact  in  favour  of  the  defendant;  but 
tiierely  shews  that,  although  that  court  determined  those  questions  in  favour  of  the 
at  law  "   '  ''""''^  ''^''''^"'  ^°  ^^^^''^^  *°  ^'^   plaintiff-   the  right  to  proceed 

"2.  That,  the  court  of  equity,  having  once  determined  the  questions  of  law  and 

mP^Hnn  *"  '  '°".''\"°t  give  any  power  or  right  to  the  plaintiff"  to  try  the  same 
question  over  again  in  this  action."  o  f  j 
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be  an  attempt  to  cut  such  cases  in  half,  and  send  one  half  to  be  tried  by  a  jury,  reser\-- 
ing  the  other  to  be  dealt  with  in  this  court ;  and  it  was  impossible  that  any  satisfactory 
conclusion  could  be  ai'rived  at  l\v  that  mode  of  investigating  the  case,  though  there 
would  be  a  great  expenditure  both  of  time  and  money."  [265]  Here,  the  pleas  allege 
distinctly  that  the  plaintiff'  impleaded  the  defendant  in  Chancery  for  the  very  same 
rights,  claims,  and  causes  of  action  as  in  the  declaration  alleged,  and  that  such  pro- 
ceedings were  thereupon  had  in  the  said  suit,  that,  before  the  commencement  of  this 
suit,  the  court  of  Chancery  deterinined  the  same  alleged  causes  of  action  in  favour  of 
the  defendant,  and  gave  judgment  and  decreed  in  respect  thereof  in  favour  of  the 
defendant.  And  the  replication  does  not  deny  that,  but  merely  states  that  the 
plaintiff's  bill  was  dismissed,  without  prejudice  to  the  right  of  the  plaintiff  to  proceed 
at  law  for  the  causes  of  action  in  the  declaration  alleged.  The  decision  of  the  court  of 
Chanceiy,  it  is  submitted,  is  a  complete  bai',  and  the  subsequent  permission  to  try  at 
law  amounts  to  nothing  more  than  saying  that,  if  the  plaintiff"  has  a  right  at  law,  that 
court  would  not  by  injunction  restrain  him  from  pursuing  it. 

Erle,  C.  J.  I  have  alread\'  intimated  my  opinion  that  the  pleas  are  good.  I  am 
also  of  opinion  that  the  replications  are  good.  The  declaration  complains  that  the 
defendant  has  injured  the  reversion  of  the  plaintiff"  in  certain  walls  and  premises,  by 
wrongfully  building  and  erecting  certain  other  walls  and  certain  buildings  and  erec- 
tions upon  and  against  the  same.  The  second  plea  is,  that  the  plaintiff'  ought  not  to 
be  permitted  to  implead  the  defendant  in  respect  of  the  causes  of  action  in  the  first 
count  alleged,  because  the  defendant  .said  that,  after  the  accruing  of  the  causes  of 
action  in  the  first  count  alleged,  and  after  the  passing  of  the  Chancery  Regulation  Act, 
1862  (known  familiarly  as  Mr.  Roll's  Act),  the  plaintiff  commenced  his  suit  and  filed 
his  bill  in  Chancery  against  the  defendant,  and  impleaded  the  defendant  therein  for 
the  very  same  rights,  claims,  and  causes  of  action  as  in  the  first  count  alleged  ;  and 
[266]  that  such  proceedings  were  thereupon  had  in  the  said  suit,  that,  before  the  com- 
mencement of  this  suit,  the  court  of  Chancery  determined  the  same  alleged  causes  of 
action  in  favour  of  the  defendant,  and  gave  judgment  ajjd  decreed  in  respect  thereof 
in  favour  of  the  defendant ;  and  that  the  said  judgment  and  decree  still  remains  in 
force.  Upon  a  traverse  of  that  plea,  the  defendant  would  have  to  shew  that  there  was 
a  final  judgment  in  the  court  of  Chancery  upon  these  very  causes  of  action.  Upon 
demurrer,  therefore,  we  may  assume  that  the  plea  would  be  an  answer  to  the  action. 
Then  comes  the  replication,  in  which  the  plaintiff  .says  that  he  ought  to  be  permitted 
to  implead  the  defendant  in  respect  of  the  causes  of  action  in  the  first  count  alleged, 
because  he  says  that  the  court  of  Chancery,  in  dismissing  the  plaintiff's  bill,  reserved  to 
him  the  right  of  proceeding  at  law  for  the  causes  of  action  in  the  first  count  alleged, 
and  ordered  the  bill  to  be  dismissed,  without  prejudice  to  such  right.  Upon  demurrer 
to  that  leplication,  I  am  of  opinion  that  it  is  a  valid  replication.  It  does  sub- 
stantially traverse  the  main  point  of  the  plea,  viz.  that  there  was  a  final  adjudication 
upon  the  matters  complained  of  by  the  plaintiff'  in  his  first  count.  The  defendant 
alleges  that  the  plaintilf  sought  relief  in  equity  in  respect  of  the  causes  of  action 
declared  on,  and  that  his  bill  was  dismissed.  The  plaintiff'  says  that  this  dismissal 
was  not  a  final  adjudication  upon  the  matters  in  issue,  but  a  mere  ad  interim 
adjudication,  reserving  leave  to  him  to  try  the  question  at  law.  On  the  part  of  the 
defendant,  it  is  now  contended  that  the  eff'ect  of  Sir  Hugh  Cairns's  Act  (21  &  22 
Vict.  c.  27),  and  Mr.  Rolt's  Act  (25  &  26  Vict.  c.  42),  is  to  make  this  a  bad  replica- 
tion ;  and  that  the  decision  of  the  court  of  Chancery  must  be  taken  to  have  been  a 
final  determination  of  the  matter,  just  as  if  it  had  been  the  judgment  of  a  court  [267] 
of  law  upon  the  same  question.  But  I  take  the  judgment  of  the  Lords  Justices  in 
Sivaim  V.  The  Great  Northern  HuilvMij  Companij,  33  Law  J.,  Chan.  399,  to  be  a  direct 
adjudication  to  the  contrary  of  Mr.  Clarke's  argument.  There,  Swaine  possessed  a 
house  and  premises  within  about  eighty  feet  of  a  station  of  the  Great  Northern  Rail- 
way Company.  Previous  to  1859  there  had  been  but  one  siding  at  the  place,  and  it 
was  on  the  opposite  side  of  the  line  from  the  property  of  Swaine.  In  1859  the  com- 
pany constructed  a  second  siding,  on  the  side  of  the  line  nearest  to  the  property  of 
Swaine,  and  used  it  for  carrying  from  London  manure  of  an  off"ensive  description. 
Swaine  remonstrated  from  time  to  time;  but,  in  1862,  finding  the  nuisance  greatly 
increased,  in  the  month  of  May  he  made  a  formal  complaint.  Obtaining  no  redress, 
he,  after  a  demand  by  his  solicitors,  filed,  in  January,  1863,  his  bill  for  an  injunction, 
and  for  an  inquiry  as'  to  damages.     One  of  the  Vice-Chancellors  considered  that  the 
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plaintiff  having  had  ample  time  to  establish  his  right  at  law,  and  having  failed  to  do 
so  was  not  entitled  to  file  a  bill  for  an  injunction,  and  dismissed  the  bill.  On  appeal, 
the  Lords  Justices  held  that  there  had  not  been  a  nuisance  so  continuous  and  sys- 
tPmatic  -IS  to  iustify  the  grant  of  the  injunction,  and  they  agreed  to  the  dismissal  of 
he  bill  -hd  ivithmt  prejudice  to  /he  plamlifs  right  to  an  action.  A  question  was  then 
•aised  as  to  whether  it  was  not  the  duty  of  the  court  to  go  on  and  to  decide  whether 
or  not  the  plaintiff  was  entitled  to  damages  at  law :  and  upon  this  Lord  Justice 
Turner  s-iid  •  "Upon  the  question  of  damages,  the  court  had  recently  to  consider  it 
when  Johmn  v  JFiiail,  33  Law  J.,  Chan.  394,  the  case  of  the  photographic  studio,  was 
•ir^'ued  on  appeal :  'but  the  court  must  consider  it  again  upon  the  present  appeal.  Ihe 
law  he  thon-ht,  stood  thus -.-According  to  Sir  Hugh  [268]  Cairns  s  Act  the  court 
had  iurisdiction  to  give  damages  in  a  case  where  the  bill  was  properly  filed  m  this 
court  •  but,  under  Mr.  Bolt's  Act,  it  was  not  compulsory  for  the  court  to  exercise  that 
iurisdiction  The  court  had  the  power,  therefore,  but  was  under  no  compulsion.  Then, 
looking  at  the  nature  of  the  case,  it  was,  in  his  judgment,  not  one  in  which  the  court 
woukUiC  well  advised  in  going  into  the  question  of  damages.  He  thought  that  the 
l)ill  must  be  dismissed,  as  the  bill  in  John.'ion  v.  IFyatt  had  been  dismissed,  though  not 
exactly  upon  the  same  grounds,  for  there  the  court  was  of  opinion  that  the  plaintiffs 
wore  not  entitled  to  any  damages  at  all.  That  was  by  no  means  said  here  :  but  their 
Lordships  thought  that  the  case  could  be  more  effectually  disposed  of  by  a  court  of 
law  than  in  a  court  of  equity.  It  was  perhaps  somewhat  unfortunate  that  Mr.Rolt's 
Act  had  placed  the  court  in  "the  position  of  being  compelled  to  determine  questions  of 
fact  upon  the  very  insufficient  statements  of  affidavits,  or  else  by  a  viva  voce  examina- 
tion of  all  the  witnesses  before  itself.  Upon  the  whole,  the  bill  must  be  dismissed ; 
but  it  umdd  be  expressly  idtliout  prejudice  to  the  right  of  the  plaintiff  to  bring  any  action  he 
mi(/ht  be  ailvised  to  bring,  for,  without  that  declaration,  it  might  j}erha2)s  be  thought  that  the 
court  had  by  the  dismissal  if  the  liill  mtchded  the  question  of  damages,  as  it  had  the  power 
to  do."  That  is  a  solemn  adjudication  directly  on  the  point,  and  entirely  satisfies  my 
mind.  Li  Johnson  v.  iryatl  the  bill  prayed  an  injunction  and  damages  for  an  alleged 
nuisance.  The  bill  was  dismissed  ;  and,  upon  the  question  of  damages.  Lord  Justice 
Turner  said:  'LTpon  the  best  consideration  which  I  have  been  able  to  give  to  the 
Chancery  Eegulation  Act,  1862  (25  &  26  Vict.  c.  42,  Mr.  Rolt's  Act),  I  am  not 
satisfied  that,  under  the  provi.sions  of  that  act,  we  are  absolutely  bound  to  enter  [269] 
into  this  part  of  the  case ;  for  I  much  doubt  whether  the  question  as  to  the  plaintitt"s 
right  to  damages  ought  to  be  considered  as  being,  within  the  meaning  of  the  act,  a 
question  of  law  or  fact  cognisable  in  a  court  of  common  law,  on  which  the  plaintiH's 
title  to  relief  in  equity  depends :  but  Sir  Hugh  Cairns's  Act  (21  &  22  Vict.  c.  27)  has, 
I  think,  given  us  jurisdiction  to  entertain  this  question  of  damages  ;  and,  having 
regard  to  the  spirit  and  intention  of  the  later  act  (the  Chancery  Eegulation  Act),  I 
think  that,  having  this  jurisdiction,  we  ought  under  the  circumstances  of  this  case  to 
exercise  it.  I  have,  therefore,  considered  the  question  of  dairiages,  and  looked  into 
several  cases  at  law  on  the  subject, — Back  v.  Stacey,  2  Car.  &  P.  46-5,  Farhr  v.  Smith, 
5  Car.  &  P.  438,  Pringle  v.  JVeriiham,  7  Car.  &  P.  377,  and  II  ells  v.  Ody,  7  Car.  &  P. 
410.  Upon  the  authority  of  those  cases,  my  opinion  is  that  the  plaintiffs  have  not 
established  a  sufficient  case  to  entitle  them  to  any  damages,  and  that  their  case  fails 
upon  this  point  also."  The  court,  therefore,  assume  the  jurisdiction,  and  finally  decide 
the  question  of  damages.  These  two  cases  seem  to  me  to  be  directly  in  point.  Upon 
their  authority,  therefore,  as  well  as  upon  the  construction  of  the  statutes,  and  the 
reason  of  the  thing,  I  am  clearly  of  opinion  that  this  replication  is  good. 

Williams,  J.  I  am  of  the  same  opinion.  If  the  plea  had  stood  altogether 
unanswered  by  the  repHcation,  it  seems  to  me  that  it  would  have  been  a  good  plea, 
because  it  avers  that  the  court  of  Chancery  in  the  former  suit  determined  in  fa\'Our 
of  the  defendant  in  respect  of  the  causes  of  action  alleged  in  this  declaration.  The 
cases  to  which  my  Lord  has  referred  shew  that  the  court  of  Chancery  might  have  done 
that  if  they  had  pleased,  but  that  it  was  in  their  discretion  either  to  [270]  determine 
the  matter  finally  themselves  or  to  send  it  to  a  court  of  law  for  adjudication.  But 
then  comes  the  replication,  which  shows  that  the  allegation  in  the  plea  is  not  well 
founded,  and  is  not  to  be  taken  to  be  true.  It  states  that  the  court  of  Chancery,  in 
dismissing  the  plaintiff's  bill,  reserved  to  him  the  right  of  proceeding  at  law,  and 
ordered  the  bill  to  be  dismissed,  without  prejudice  to  such  right.  It  therefore  appears 
from  that  that  the  court  of  Chancery  did  not  exercise  the  jurisdiction  they  might  have 
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done  by  finally  dismissing  the  liill,  but  thought  fit  to  reserve  to  the  plaintift"  the  right 
to  try  the  question  at  law.  I  therefore  think  the  replication  is  a  good  answer  to  the 
plea. 

WiLLES,  J.  I  am  of  the  same  opinion.  I  apprehend  that  if  the  same  matter  or 
cause  of  action  has  already  been  finally  adjudicated  on  between  the  parties  by  a  court 
of  competent  jurisdiction,  the  plaiiitift'  has  lost  his  right  to  put  it  in  suit  either  before 
that  or  any  other  court  The  conditions  for  the  exclusion  of  jurisdiction  on  the 
ground  of  res  judicata  are,  that  the  same  identical  matter  shall  have  come  in  question 
already  in  a  court  of  competent  jurisdiction,  that  the  matter  shall  have  been  contro- 
verted, and  that  it  shall  have  been  finally  decided.  The  question  arising  in  one  respect 
on  the  pleas  in  this  case,  and  in  another  on  the  replications,  is,  whether  these  conditions 
for  the  exclusion  of  the  jurisdiction  of  this  court  are  existing  here.  Assuming  it  to 
be  true,  as  we  must  for  the  purpose  of  this  argument,  that  the  court  of  Chancery  had 
jurisdiction  in  the  matter  conferred  upon  it  by  Sir  Hugh  Cairns's  Act  and  Mr.  Kolt's 
Act,  and  that  it  was  bound  to  exercise  that  jurisdiction,  was  the  same  matter  in  issue 
before  that  Court?  Different  considerations  arise  upon  the  pleas  anil  upon  the  replica- 
tions. I  was  at  first  disposed  to  think  the  pleas  bad.  It  is  not  sufficient  to  constitute 
res  judicata  that  the  matter  has  [271]  been  determined  on  :  it  must  appear  that  it 
was  controverted  as  well  as  determined  upon.  Looking  at  the  pleas,  it  seemed  to  me 
that  probably  the  court  of  Chancer}'  may  not  have  dismissed  the  plaintiff's  bill  on  the 
merits,  but,  judging  upon  equitable  grounds,  may  have  considered  it  not  to  be  a  case 
for  an  injunction,  and  may  have  declined  to  go  into  the  question  whether  the  plaintiff 
had  any  legal  right  or  not.  It  may  have  been  unnecessar}'  to  go  into  that,  except  for 
the  amount  of  damages.  Therefore  the  court  of  Chancery  may  have  given  the  go-by 
to  the  right  now  asseited  by  the  plaintiff.  But,  as  the  plea  alleges  that  the  court  of 
Chancery  determined  the  same  alleged  causes  of  action,  I  think  we  are  bound  to  assume 
it  to  mean  that  the  court  decided  upon  the  legal  merits,  against  any  right  of  action 
in  the  plaintiff  in  respect  of  those  causes ;  and,  as  that  court  had  jurisdiction,  it  might 
have  made  a  final  end  of  the  matter.  I  can  quite  conceive  that  the  first  view  may  be 
the  proper  one  to  take  on  the  evidence  given.  It  may  appear  that  the  decree  was 
upon  the  face  of  it  final,  and,  either  on  the  face  of  the  decree,  or  on  the  evidence  (if 
admissible)  that  the  dismissal  of  the  plaintiff's  bill  proceeded  upon  grounds  peculiar 
to  the  court  of  Chancery,  and  that  this  matter  was  not  disposed  of.  But,  on  looking 
at  the  plea,  for  the  reasons  mentioned,  I  think  I  must  assume  that  the  court  of 
Chancery  did  dispose  of  the  legal  merits,  and  that  the  plaintitf  has  no  right  to  ask 
this  court  to  come  to  a  di'lerent  decision  on  the  same  matter.  So  far  as  to  the  pleas. 
The  aspect  of  the  case,  however,  is  changed  when  we  introduce  the  replication,  viz. 
that  the  said  court  of  Chancery,  in  dismissing  the  plaintiff's  bill  in  the  eighth  plea 
mentioned,  reserved  to  the  plaintiff  the  right  of  proceeding  at  law  for  the  causes  of 
action  in  the  first  count  alleged,  and  ordered  the  bill  to  be  dismissed,  without  prejudice 
to  such  right ;  be-[272]-cause  it  is  clear  not  only  that  the  matter  may  or  may  not 
have  been  controverted,  but  the  third  condition  of  a  plea  of  res  judicata  is  not  com- 
plied with,  viz.  that  there  must  have  been  a  final  adjudication.  For  these  reasons, 
I  am  of  opinion  that  there  should  be  judgment  for  the  defendant  on  the  demurrer  to 
the  pleas,  and  for  the  plaintitt'on  the  demurrer  to  the  replications. 

Ke.\ting,  .1.  I  am  entirely  of  the  same  opinion.  The  strength  of  Mr.  Clarke's 
argument  has  been  upon  the  25  &  26  Vict.  c.  42,  which  he  contends  precludes  the 
court  of  Chancery  from  doing  what  it  did.  The  cases,  however,  which  my  Lord  has 
cited,  shew  that  the  court  of  Chancery  had  power  to  do  what  the  replication  alleges 
that  it  did.     If  so,  the  replication  is  a  good  answer  to  the  pleas. 

Judgment  for  defendant  on  the  demurrer  to  the  pleas,  for  plaintiff  on  the  demurrer 
to  the  replications. 

KiLLBY  V.  Wright.     Jan.  18th,  186.5. 

A  deed  of  composition  made  between  "  the  several  persons  whose  names  were  subscribed 
and  seals  affixed  in  the  schedule  (being  creditors  of  T.  H.  W.,  of  the  first  part,  and 
T.  H.  W.  of  the  second  part,")  recited  that  the  debtor  was  indebted  to  the  said 
several  persons  parties  thereto  of  the  first  part,  in  the  sums  set  opposite  their 
respective  names,  and  had  agreed  to  pay  a  composition  of  6s.  in  the  pound, — "such 
payment  or  composition  to  be  made  and  paid  to  all  and  every  the  creditors  of  the 
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said  debtor  apon  theu  the  said  creditors  executing  this  ffe,f,"-and  witnessed  that,  in 
saia  .«eo^o     J"^  navment  by  the  debtor  to  (he  said  several  creditors  of  such  com- 

consideration  of  ^f  ^  P=J>  ~  ^^^  f^,,t  part  released  the  debtor  :-Held,  a  void 

SZ  ::£  g  iii::;;:;  ^'SLrs  frL  an  benefits  under  it.  notwithstanding 
fllTheformalitief  prescribed  b/s.  192  of  the  Bankruptcy  Act,  1861,  had  been  duly 
observed. 

This  was  an  action  by  payee  against  acceptor  of  a  bill  of  exchange  for  1501.  drawn 
hv  on  Theorior' Anthony  Kochnsse,.  on  the  25th  of  March,  1863,  at  twe  ve  months' 
d'ltc  ■  -ind  foi-  monev  payable  bv  the  deCMulani  to  the  plamtiH  or  money  lent  V  the 
plaintiff  to  the  .lefemi.n',  for  money  paid  by  the  plaintiff  for  the  defendant  [273]  a 
his  request  for  money  received  by  the  defendant  for  the  use  of  the  plaintiff,  for  interest 
nnon  monev  due  from  the  defendant  to  the  plaintiff  and  forborne  at  interest  by  the 
plaintiff  to  "the  defendant  at  his  request,  and  for  money  found  to  be  due  from  the 
defendant  to  the  plaintiff  on  accounts  stated  between  them.     Claim,  2001. 

Plea— that,  after  the  accruing  of  the  cause  of  action,  and  after  the  Bankruptcy 
Act  1861  took  effect,  an  indenture  was  made  in  the  words  following,  that  is  to  say  : 
—"This  indenture,  made  the  Uth  of  May,  1864,  between  the  several  persons  whose 
names  are  subscribed  and  seals  affixed  in  the  schedule  hereunder  written  (being 
respectively  either  individually  or  in  co  partnership  with  others  creditors  of  Thomas 
Harby  WrV'ht,  on  behalf  of  themselves  and  all  and  every  other  the  creditors  of  the 
said  T.  H.  Wright,  of  the  first  part,  and  T.  H.  Wright,  of,  &c.,  tobacconist  and  wine- 
merchant,  hereinafter  called  'the  said  debtor,'  of  the  second  part:  W  hereas,  the  said 
debtor  is  indebted  to  the  said  several  persons  parties  hereto  of  the  first  part  in  the 
several  sums  of  money  set  opposite  their  respective  names  in  the  said  schedule  here- 
under written,  and,  being  unable  to  discharge  the  same  in  full,  hath  agreed  to  pay  a 
composition  of  6s.  in  the  pound,  such  payment  w  composition  to  be  made  and  paid  to  all 
and  ereri/  the  creditors  of  the  said  debtor,  upon  their  the  said  creditors  executing  this  deed,  and 
to  be  in"  full  discharge  of  all  and  every  the  debts  of  the  said  debtor  due  and  owing  at 
the  time  of  the  execution  of  these  presents  ;  Now,  this  indenture  witnesseth  that,  in 
pursuance  of  the  said  agi'cement,  and  in  consideration  of  the  payment  by  the  said 
debtor  to  the  said  several  creditors  of  such  composition  as  aforesaid,  thej'  the  said  several 
persons  parties  hereto  of  the  first  part,  for  themselves  and  their  several  and  respective 
partners,  [274]  do  hereby  accept  the  said  composition  in  full  satisfaction  and  discharge 
of  their  respective  debts,  and  do  by  these  presents  release  and  for  ever  quit  claim  unto 
the  said  debtor,  his  heirs,  executors,  and  administrators,  all  and  all  manner  of  action 
and  actions,  suit  and  suits,  delits  and  sums  of  money,  accounts,  costs,  reckonings, 
agreements,  judgments,  extents,  executions,  claims,  and  demands  whatsoever  which 
they  the  saicl  several  parties  hereto  of  the  first  part  and  their  several  and  respective 
partners  now  have,  or  at  any  time  heretofore  had,  against  the  said  debtor.  In 
witness,"  &c. :  Averment,  that  the  said  deefl  was  valid,  effectual,  and  binding  on  all 
the  creditors  of  the  defendant,  including  the  plaintiff,  as  if  they  were  parties  and  had 
executed  the  same;  and  that  the  conditions  of  the  Bankruptcy  Act,  1861,  had  been 
observed  ;  that  a  majority  in  number  and  three  fourths  in  value  of  the  creditors  had 
in  writing  approved  of  and  assented  to  the  said  deed  ;  that  the  deed  was  duly  attested 
and  stamped,  and  registered,  with  the  affidavit  required  by  the  said  Bankruptcy  Act ; 
that  a  certificate  of  registration  was  given  to  the  defendant ;  that  the  plaintiff"  was 
a  creditor,  and  had  notice  of  the  deed,  and  was  requested  to  execute  the  same  ;  and 
that  the  defendant,  by  means  of  the  premises,  was  released  and  discharged  from  the 
cause  of  action  in  the  commencement  of  this  plea  set  out. 

To  this  plea  the  plaintiff  demurred  ;  the  ground  of  demurrer  stated  in  the  margin 
being,  "that  it  does  not  appear  that  the  plaintiff  did  or  could  execute  the  said  deed  ; 
and  that  it  is  not  a  deed  for  the  composition  of  all  the  defendant's  debts  and  liabilities, 
and  his  release  therefrom,  but  only  of  the  debts  due  to  the  creditors  parties  to  the 
deed."    Joinder. 

Laxton,  in  support  of  the  demurrer.  The  deed  set  out  in  the  plea  is  clearly  bad  : 
it  does  not  place  the  [275]  executing  and  non-assenting  creditors  upon  the  same 
footing :  and  it  precludes  the  plaintiff  from  obtaining  any  benefit  under  it  unless  he 
executes  it.  This  is  clear  from  two  recent  cases  in  the  Exchequer  Chamber,  of  Benhum 
V.  Broadhurst,  11  Law  Times  (N.  S.),  537,  and  Jlaphael  v.  Davis,  11  Law  Times  (N.  S.) 
639.     In  Benham  v.  Broadhurst,  a  composition-deed  was  made  between  a  debtor  of  the 
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one  part,  and  the  several  persons  creditors  who  were  parties  thereto  of  the  other  part ;  and 
the  debtor  thereby  covenanted  with  the  said  several  persons  parties  thereto  of  the  second 
part  respectively  to  pay  them  the  composition  therein  mentioned  :  the  deed  was  executed 
by  the  requisite  majority  in  number  and  value  of  the  creditors,  according  to  the 
192ud  section  of  the  Bankiuptey  Act,  1861  :  and  it  was  held  void  as  against  a  non- 
assenting  creditor.  Crompton,  J.,  in  giving  judgment,  said:  "The  present  deed,  it 
will  be  observed,  is  made  between  the  debtor  and  the  assenting  creditors  only,  the 
non-assenting  creditors  being  no  parties  to  the  deed  :  but  the  assenting  creditors  take 
a  covenant  to  themselves  respectiveh'  and  individually,  and  there  is  no  covenant  by 
this  delator  with  the  non-assenting  creditors,  or  some  trustee  for  them,  on  which  they 
or  the  trustee  can  sue.  Theij  have  not  equal  pwlecUon."  In  Haphael  v.  Davis,  the  plea 
alleged  that,  after  the  accruing  of  the  cause  of  action,  and  after  the  Bankruptcy  Act, 
186  i,  to  wit,  on,  &c.,  by  indenture  between  the  defendant  of  the  first  part,  J.  C.  and 
M.  C,  trustees  on  behalf  of  themselves  and  others  the  undersigned  creditors  of  the 
defendant,  of  the  second  pait,  and  the  several  other  persons,  creditors  of  the  defendant, 
whose  names  were  thereunder  signed,  of  the  third  part,  the  defendant  assigned  to  the 
said  trustees  all  his  estate,  &c.,  upon  trust  out  of  the  proceeds  to  pay  to  the  several 
persons  parties  thei-eto  of  the  third  part  a  composition  [276]  of  2s.  6d.  in  the  pound 
upon  the  amount  of  their  respective  debts  ;  in  consideration  whereof  the  said 
parties  thereto  of  the  third  part  released  the  defendant,  his  e.xecutors,  &c.,  from  their 
said  respective  debts:  and  it  was  declared  that  the  said  deed  should  not  be  binding 
upon  any  creditor  party  thereto  to  whom  the  amount  of  the  .said  composition  should 
not  be  paid  within  seven  days  from  the  time  of  such  creditor  executing  the  deed, — 
with  the  usual  averments  that  the  deed  was  a  trust-deed  under  s.  192  of  the  Bankruptcy 
Act,  1861,  and  duly  executed  by  the  requisite  majority,  &c.,  and  that  the  plaintiff 
was  a  creditor,  &c. :  it  was  held  that  the  deed  was  bad,  inasmuch  as,  upon  the  face  of 
it,  it  excluded  non-assenting  creditors  from  getting  any  benefit  under  it.  Blackburn,  J., 
characterized  the  deed  as  the  "  worst  deed  he  ever  saw."  And  Mellor,  J.,  added, — 
"  It  carefully  excludes  the  possibility  of  a  non-assenting  creditor  getting  any  benefit 
under  it."  Dinf/wall  v.  Edicanis,  3.3  Law  J.,  Q.  B.  161,  is  also  a  distinct  authority 
to  shew  that  a  deed  which  excludes  from  its  benefits  non-executing  creditors  is  void. 
Cockburn,  C.  .1.,  there  says:  "It  is  not  disputed  that,  in  order  that  creditors  not 
executing  a  composition-deed  shall  be  bound  under  the  192nd  section  of  the  Bankrupt 
Act,  they  must  be  entitled  to  the  same  benefit  under  it  as  is  secured  by  it  to  the 
creditors  executing  it.  If  by  the  terms  of  the  deed  creditors  are  excluded  except  on 
the  condition  of  executing  it,  the  deed  will  not  be  binding  on  those  who  do  not  execute 
it.  While  we  should  desire  to  give  effect  to  the  intention  of  the  legislature  by  uphold- 
ing composition-deeds  to  which  the  proportion  of  the  creditors  required  by  the  statute 
have  been  parties,  we  must  take  care  not  to  enable  an  insufficient  number  of  creditors 
to  obtain  unduly  the  execution  of  reluctant  creditors,  by  the  .ipprehension  of  the  latter 
that  they  may  [277]  be  placed  at  a  disadvantage  by  omitting  to  execute."  And 
Crompton,  J.,  says :  "  It  was  conceded  in  the  argument  in  this  case  that  the  deed  of 
arrangement  under  the  arrangement  clauses  of  the  last  Bankrupt  Act  was  invalid,  and 
no  bar  to  the  plaintiffs'  action,  if,  as  contended  by  the  plaintiffs' counsel,  its  construction 
was,  that  the  composition  was  only  to  be  paid  to  the  creditors  who  should  actually 
sign  the  deed,  or  if,  which  is  the  same  thing,  it  imposed  on  the  non-assenting  creditors 
the  condition  of  signing  before  or  when  they  received  the  composition.  As  it  is  now  to 
be  taken  as  decided  that  a  composition-deed  is  within  the  ^ct,  without  any  assignment 
of  any  property  of  the  debtor,  it  seems  still  more  necessary  to  see  that  a  provision 
is  made  for  the  non-assenting  creditors  having  their  share  of  the  composition,  as  there 
is  no  trust-fund  in  such  case  which  can  be  administered  either  under  the  deed  or  under 
the  197th  section  of  the  last  Bankrupt  Act.  If  the  provision  for  the  payment  of  the 
composition  is  to  stand  in  the  same  position  as  the  trust  for  the  administration  of 
the  property,  it  clearly  must  not  exclude  the  class  of  non-assenting  creditors." 

\Vatkin"Williams,"contn\,  admitted  that,  if  Dinriwall  v.  EdivanJs,  33  Law  J.,  Q.  B. 
161,  was  in  point,  he  could  urge  nothing  in  support  of  the  present  deed. 

Erle,  C.  J.     It  seems  to  me  that  the  case  of  Dinr/wall  v.  Edivards  is  decisively 
in  point. 

The  rest  of  the  court  concurring. 

Judgment  for  the  plaintitl'. 

C.  P.  XXII.— 15 
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r2781     Clarke,  Assignee  of  the  Estate  and  Effects  of  Francis  Ayers,  a  Bankrupt, 
AND  Others,  v.  Watson  and  Another.    Jan.  25th,  1865. 

[S.  C.  34  L.  J.  C,  P.  148  ;  11  L.  T.  679 ;  13  W.  R.  345.] 

Bv  the  terms  of  :i  contract  certain  works  were  to  be  done  for  the  defendants  by  the 
■  plaintiffs  according  to  certain  plans  and  specifications,  and  to  be  paid  for  by  certain 
instalments  "  on  production  by  the  contractors  to  the  defendants,  or  one  of  them, 
of  the  certificate  of  W.  L.  or  other  the  surveyor  for  the  time  of  the  defendants,  that 
they  (the  contractors)  had  duly  and  efficiently  performed  and  completed  such  work 
to  his  satisfaction."— In  an  action  upon  this  contract,  the  declaration  averred  that 
all  things  necessary  had  been  done  by  the  plaintifls  to  entitle  them  to  have  the 
certificate  of  the  surveyor  that  the  work  had  been  duly  and  efficiently  pei'formed  and 
completed  to  his  satisfaction,  but  that  the  said  surveyor  had  not  given  such  certificate, 
but  hml  -immgfulhi  and  iviproperly  neqkded  and  refused  so  to  du.  tfec.,— Held,  on 
demurrer  that,  in  the  absence  of  collusion,  the  plaintiffs  were  not  entitled  to  recover, 
without  producing  the  surveyor's  certificate,  nor  were  the  defendants  responsible 
for  the  refusal  of  the  surveyor  to  give  one. 

The  first  count  of  the  declaration  stated  that,  theretofore,  and  before  the  said 
Francis  Ayers  became  bankrupt,  to  wit,  on  the  9th  of  October,  1862,  by  an  agreement 
in  writing  then  made  and  entered  into  between  the  said  Francis  Ayers,  William 
Mallows,  and  William  Johnson,  therein  called  "  the  contractors,"  of  the  one  part,  and 
the  defendants  of  the  other  part,  the  .said  contractors  agreed  with  the  defendants  to 
do  certain  works  therein  mentioned,  in  conformity  with  certain  plans,  drawings,  and 
sections  therein  mentioned,  and  also  in  conformity  with  certain  specifications  therein 
mentioned,  as  well  as  to  the  satisfaction  and  approval  of  the  engineer  to  a  certain 
board  of  health  for  the  time,  should  such  be  found  necessary,  at  or  for  3121.  15s.,  to 
be  paid  as  follows,  1561.  7s.  6d.  on  production  liy  the  contractors  to  the  defendants, 
or  one  of  them,  of  the  certificate  of  William  Lambert,  or  other  the  surveyor  for  the 
time  of  the  defendants,  that  they  the  contractors  had  duly  and  efficiently  performed 
and  completed  such  portion  of  the  work  as  according  to  the  judgment  of  the  said 
surveyor  should  not  be  less  than  three  fourth  parts  thereof  in  e.xtent  and  value  ; 
781.  3s.  9d.  on  the  production  by  the  said  contractors  to  the  defendants,  or  to  one  of 
them,  of  the  certificate  of  the  said  surveyor  as  aforesaid  that  the  whole  of  the  works 
mentioned  and  referred  to  in  the  said  plans,  [279]  drawings,  and  specifications,  had 
been  duly  and  efficiently  performed  and  completely  finished  to  his  .satisfaction,  and 
also  to  the  satisfaction  of  the  .said  engineer  for  the  time  being  of  the  local  board  of 
health,  if  necessary  ;  and  the  balance  of  781.  3s.  9d.  at  the  expiration  of  four  months 
from  the  date  of  the  said  surveyor's  certiHcate  of  completion  ;  provided  the  therein- 
mentioned  roads,  pathways,  drains,  and  culverts,  and  every  part  thereof,  should  be 
certified  by  the  said  surveyor  to  be  in  good  repair  and  in  perfect  and  sound  condition 
in  all  respects, — it  being  thereby  intended  and  agreed  that  all  the  said  works  and 
materials  should  be  so  put  and  kept  in  good  repair  until  the  expiration  of  such  four 
months  from  completion,  by  and  at  the  sole  cost  and  expense  of  the  said  contractors  : 
and  the  defendants  thereby  agreed  with  the  said  Francis  Ayers,  William  Mallows, 
and  William  Johnson,  in  consideration  of  the  due  performance  of  the  said  agreements 
therein  contained  on  their  part,  to  pay  to  them  the  sum  of  3121.  15s.  at  the  times  and 
in  the  manner  thereinbefore  mentioned  :  Averment  that,  although  1561.  7s.  6d.,  part 
of  the  said  sum  of  3121.  15s.,  had  been  paid,  and  all  things  necessary  on  the  part  of 
the  said  contractors  to  entitle  them  to  have  the  certificate  of  the  surveyor  of  the 
defendants  that  the  whole  of  the  works  in  the  said  plans,  drawings,  and  specifications 
had  been  duly  and  efliciently  performed  and  completed  to  his  satisfaction,  and  also 
to  the  satisfaction  of  the  engineer  of  the  said  local  board  of  health,  had  been  done 
and  performed  by  them  :  yet  the  said  surveyor  had  not  given  such  certiHcate,  but  had 
wrongfully  and  improperly  neglected  and  refused  so  to  do,  nor  had  the  defendants 
paid  the  said  sum  of  781.  3s.  9d.  payable  on  such  certificate  :  and  that,  although  more 
than  four  months  since  the  said  surveyor  ought  to  have  given  such  certificate  had 
elapsed,  and  although  all  things  [280]  liad  been  done  by  the  said  contractors  on  their 
part  to  entitle  them  to  a  certificate  by  the  said  surveyor  that  the  .said  roads,  pathways, 
drains,  culverts,  and  every  part  thereof,  were  at  the  expiration  of  the  said  four  months 
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in  good  repair,  and  in  perfect  and  sound  condition  in  all  respects,  yet  the  said  surveyor 
had  not  granted  such  certificate,  but  had  wrongfully  and  improperly  neglected  and 
refused  to  do  so,  and  the  defendants  had  not  yet  paid  the  said  balance  of  7t<l.  3s.  9d. 

The  defendants  demurred  to  this  count ;  and  the  plaintiffs  joined  in  demurrer. 

Henry  James,  in  support  of  the  demurrer  (a).  Two  breaches  are  alleged  in  the 
declaration.  The  first  i.s,  that  the  defendants  have  not  paid  the  781.  .3s.  9d.  The 
answer  to  that  is  that,  by  the  terms  of  the  contract,  it  was  payable  only  upon  produc- 
tion of  the  surveyor's  certificate,  which  has  not  been  produced.  The  second  breach 
is  that  the  surveyor  has  wrongfully  and  improperly  withheld  his  certificate.  No 
fraud,  however,  or  collusion,  is  charged.  It  is  not  even  alleged  that  the  conduct  of 
the  surveyoi-  was  fraudulent :  the  allegation  that  he  wrongfully  and  improperly  neglected 
and  refused  to  grant  his  certificate,  would  be  satisfied  by  shewing  that  he  had  been 
guilty  of  a  mere  error  in  judgment.  Sco/t  v.  The  ( 'orjiorafion  of  Liverpool,  1  Giflard, 
2\6,  is  precisely  in  point.  That  was  a  bill  for  an  account  of  certain  works  constructed 
by  Scott  for  [281]  the  corporation  of  Liverpool, — the  contract  providing  that,  "if 
the  contractors  should  fail  in  performing  their  contract,  oi',  in  the  opinion  of  the 
engineer,  not  make  due  progress,  it  should  be  lawful  for  the  corporation  to  seize  the 
plant,  and,  in  case  any  dispute  should  arise,  the  decision  of  the  engineers  should  be 
final  at  law  and  in  equity."  The  case  was  heard  before  Vice-Chancellor  Stuart,  assisted 
by  Erie,  J.,  and  the  bill  was  dismissed  with  costs,  no  case  of  fiaud,  misconduct, 
incapacity,  or  refusal  to  act  being  established  against  the  engineer.  In  delivering  his 
opinion  there,  Erie,  J.,  says  ■.  "  By  the  contract  it  appears  to  me  that  the  engineer  is 
interposed  between  the  corporation  and  the  contractors,  and  made  the  absolute  judge 
of  the  performance  of  the  works,  and  that  there  is  do  right  in  the  contractors  to 
demand  payment,  and  no  liability  on  the  company  to  pay,  throughout  the  contract, 
unless  the  condition  of  obtaining  a  valuation  by  the  engineer,  and  his  certificate,  has 
been  fulfilled."  "The  law  can  only  enforce  rights  under  a  contract  according  to  that 
contract.  It  is  not  necessary  to  cite  authorities  on  such  a  subject.  I  refer  only  to 
some  of  those  cited  in  the  ai-gument.  In  Grafton  v.  The  Eds/eni  Cimnties  Ruihvay  Com- 
panif,  S  Mxch.  699,  the  contract  was,  to  deliver  to  the  satisfaction  of  the  agent  of  the 
defendants.  It  was  held  that  the  promise  was  on  condition  that  the  agent  was  satisfied, 
and  that  no  action  lay  for  the  price  of  coke,  unless  the  condition  was  fulfilled.  So, 
in  Mihur  v.  Field,  5  Exch.  829,  the  same  point  prevailed.  In  Ranger  v.  The  Great 
Western  Railway  Company,  5  House  of  Lords  Cases,  72,  the  stipulation  that  the  engineer 
should  be  the  absolute  judge  during  the  progress  of  the  works  of  the  mode  in  which 
the  contractor  was  discharging  his  duties,  was  recognised  as  both  valid  and  reasonable, 
though  the  engineer  was  a  shareholder  in  the  company:  and  in  [282]  pp.  lOG,  107, 
of  the  report,  the  notion  that  accounts  of  the  work  done  under  a  similar  contract  to 
this  might  be  taken  by  the  Master  in  Chancery,  instead  of  the  engineer,  on  the  ground 
that  the  contract  has  been  abandoned,  was  repudiated  as  erroneous.  The  stipulation 
is  of  great  importance,  for,  if  the  contractors  can  open  this  contract  on  account  of 
alterations  and  additions  with  mutual  disputes,  and  can  insist  that  an  account  should 
DOW  be  taken  before  a  stranger  of  the  entire  works,  which  can  ill  be  examined  after 
complete,  they  may  inflict  litigation,  complicated,  expensive,  and  doubtful  in  the 
extreme, — an  evil  which  the  stipulation  is  framed  to  avert.  The  question  remains, 
whether  the  conduct  of  the  parties  affords  any  evidence  of  a  right  of  action,  either  on 
the  ground  of  waiving  the  conditions,  or  departing  from  the  original  contract,  and 
substituting  another,  either  expressed  or  implied,  or  on  the  ground  of  a  wrong.  My 
answer  is  in  the  negative.  I  am  not  aware  that  the  defendants  are  shewn  to  have 
committed  any  wron</,  or  any  breach  of  their  contract,  or  any  departure  from  it." 
"  I  caunot  discover  that  the  corporation  have  by  their  conduct  created  a  liability  at 
law  not  imposed  on  them  by  the  terms  of  the  contract."  And  Vice-Chaneellor  Stuart, 
at  p.  228,  says, — "  This  court  has  no  right  or  power  to  impose  upon  either  of  the 

(a)  The  points  marked  for  argumeDt  on  the  part  of  the  defendaDts  were  as 
follows  : — 

"  L  That  the  first  count  discloses  no  cause  of  action  against  the  defendants  : 

"  2.  That  the  plaintiffs  are  not  entitled  to  recover,  without  obtaining  the  several 
cortificates  of  the  surveyor  : 

"  3.  That  the  defendants  are  not  liable  for  the  surveyor  not  giving  such  certificates  ; 
and  that,  in  the  absence  of  such  certificates,  no  breach  of  the  agreement  is  shewn." 
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nartics  to  the  contract  anv  other  terms  than  those  which  have  heen  presciibed  by 

hemselves,  and  by  which  they  have  agreed  to  be  bound.     It  is  the  very  essence  of 

the  contract  that  no  sum  should  be  considered  due  and  owing  to  the  plaintiffs  on 

account  of  any  of  the  works  executed  by  them,  unless  the  engineer  shall  certify  the 

'^™  PuTV  Serit  contra  (")•  Substantially,  this  is  an  [283]  action  for  a  tort.  The 
plaintiff"  complains  of  a  wrong  done  by  the  agent  of  the  defendants.  Lambert  was 
not  actin"  for  the  plaintiffs,  but  for  the  defendants  alone,  to  protect  them  against  over- 
charges b'v-  the  contractors.  The  contract  in  effect  is  that  the  defendants  will  employ 
l/imbert'"or  other  their  surveyor  for  the  time,"  to  perform  the  duties  of  surveyor 
riUtfully  and  honestly  ;  and  the  defendants  are  responsible  if  the  person  so  employed 
sbill  wrono-fnlly  or  iinproperly  withhold  his  certificate.  [Willes,  J.  The  declaration 
states  that^the'work  was  done  to  the  satisfaction  of  the  surveyor.]  Yes.  In  Fawley 
v.  TurnMl,  7  Jurist,  N.  S.  792,  Vice-Chancellor  Stuart  held  the  conduct  of  the 
architect  in' withholding  certificates  to  amount  to  improper  conduct,  and  decreed  pay- 
ment of  the  money  notwithstanding  their  absence.  The  defendants  must  be  held  to 
have  dispensed  w'ith  the  condition  of  an  engineer's  or  surveyor's  certificate,  if  they 
appoint  a  man  who  wrongfully  abstains  from  acting.  [Willes,  J.,  referred  to  Harrison 
v.  The  Great  Northern  Railway  Com-pany,  11  C.  B.  815,  and  The  G-reat  Northern  Railway 
Cmipami  v.  Harrison,  1 2  C.  B.  -576.]  In  Milner  v.  Field,  5  E.xch.  829,  there  were 
negative  words  in  the  contract;  the  proviso  was  that,  "no  instalment  should  be  paid 
unTess  the  plaintiff  delivered  to  the  defendant  a  certificate  signed  by  the  surveyor  of 
the  defendant  that  the  works  were  performed  according  to  the  specifications." 
Batterhuni  v.  Vyse,  2  Hurslt.  [284]  &  Colt.  42,  is  in  reality  an  authority  for  the 
plaintiff",  though  the  declaration  alleged  that  the  surveyor,  in  neglecting  to  certify, 
acted  in  collusion  with  the  defendant  and  by  his  procurement.  The  point  marked 
for  argument  on  the  part  of  the  plaintiff'  there  was,  "that  the  defendant  who  employs 
the  architect  does  contract  with  the  plaintiff'  that  he  will  do  his  duty  and  act  fairly." 

James  was  not  called  upon  to  reply. 

Erle,  C.  J.  I  am  of  opinion  that  the  judgment  in  this  case  ought  to  be  for  the 
defendants.  The  contract  which  they  entered  into  was,  to  pay  to  the  contractors,  the 
plaintiffs,  certain  sums  on  production  by  them  to  the  defendants,  or  one  of  them,  of 
the  certificate  of  William  Lambert  or  other  the  surveyor  for  the  time  of  the  defendants. 
Many  contracts  are  so  made.  Every  man  is  the  master  of  the  contract  he  may  choose 
to  make  :  and  it  is  of  the  highest  importance  that  every  contract  should  be  construed 
according  to  the  intention  of  the  contracting  parties.  And  it  is  important  in  a  ease 
of  this  description  that  the  person  for  whom  the  work  has  been  done,  should  not  be 
called  upon  to  pay  for  it  until  some  competent  person  shall  have  certified  that  the 
work  has  been  properly  done  according  to  the  contract  and  specification.  Here,  the 
contract  is  that  the  money  shall  become  payable  on  production  by  the  plaintiffs  to  the 
defendants  of  the  certificate  of  their  (the  defendants')  surveyor,  that  the  contractors 
have  duly  and  efficiently  performed  and  completed  the  work  to  his  satisfaction.  No 
such  certificate  has  been  produced.  But  it  is  said  that  the  plaintiffs  have  done  all 
things  necessary  to  entitle  them  to  have  the  certificate  of  the  surveyor  that  the  works 
had  been  duly  performed  and  completed  to  his  [285]  satisfaction,  and  that  the  said 
surveyor  had  "  wrongfully  and  improperly  "  neglected  and  refused  so  to  do.  That 
in  my  opinion  is  not  sufficients  If  it  had  been  alleged  that  the  defendants  wrongfully 
colluded  with  the  surveyor  to  cause  the  certificate  to  be  withheld,  they  could  not  have 
sheltered  themselves  by  their  own  wrongful  act.  But  the  word  "wrongfully,"  as 
used  here,  does  not  intimate  anything  of  that  sort.  If  the  plaintifis  had  intended  to 
rely  on  the  withholding  of  the  certificate  as  a  wrongful  act  on  the  part  of  the  defendants, 
they  should  have  stated  how  it  was  wrongful.     This  is  in  effect  an  attempt  on  the  part 

(h)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were  as  follows : — 

"  1.  That  the  surveyor  is  the  agent  of  the  defendants;  and  they  are  bound  to 
employ  him  to  certify  according  to  the  said  agreement : 

"  2.  That  the  surveyor  is  responsible  to  the  defendants  for  improperly  certifying 
or  omitting  to  certify  ;  and  they  are  responsible  to  the  plaintiffs  : 

"  3.  That  the  wrongful  refusal  of  the  defendants'  agent  to  certify,  is  a  dispensation 
of  the  condition  precedent,  and  equivalent  to  the  defendants' preventing  the  certificate 
being  granted." 
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of  the  plaintitF  to  take  from  the  defendants  the  protection  of  their  surveyor,  and  to 
substitute  for  it  the  opinion  of  a  jury.  That  is  not  the  contract  which  the  defendants 
have  entered  into.  The  allegations  on  the  part  of  the  plaintiffs  are  not  in  m}'  judgment 
such  as  to  entitle  them  to  succeed. 

Williams,  J.  I  am  of  the  same  opinion.  Notwithstanding  the  surveyor  may 
have  been  wrong  in  withholding  his  certificate,  the  raonev  is  not  due. 

AViLLES,  J.  I  am  of  the  same  opinion.  Consistently  with  the  allegations  in  this 
declaration,  the  only  wrong  the  surveyor  has  been  guilty  of  may  be  an  error  in  judg- 
ment;  or  he  may  have  refused  to  exercise  any  judgment;  in  which  case,  the  proper 
course  would  have  been  to  call  upon  the  defendants  to  appoint  some  other  surveyor 
who  will  do  his  duty. 

Keating,  J.,  concurred. 

Judgment  for  the  defendants. 

[286]     Fessard  v.  Mugniek.     Jan.  23rd,  1865. 

[34  L.  J.  C.  P.  126  ;  11  L.  T.  635;  11  Jur.  N.  S.  283.] 

1.  The  plaintiff  declared  upon  a  bill  drawn  by  him  in  Paris  upon  and  accepted  l)y  the 
defendant. — The  defendant  pleaded  a  deed  of  composition  under  the  Bankruptcy 
Act,  1S6I,  wheieby,  in  consideration  of  5s.  in  the  pound  to  be  paid  to  them  by  him 
on  the  8th  of  May,  I  863,  they  released  him  from  their  several  claims,  saving  their 
rights  upon  securities  held  by  them.  The  plea  contained  an  averment  "  that  the 
defendant  had  alwaj-s  been  and  still  was  ready  and  willing  to  pay  to  the  plaintiff  the 
said  composition  or  sum  of  5s.  in  the  pound  on  the  amount  of  the  said  sum  herein 
pleaded  to,  according  to  the  provisions  of  the  said  deed  of  composition,"  and  also 
an  averment,  "  that,  all  conditions  having  been  performed,  and  all  things  having 
happened  necessary  in  that  behalf,  the  plaintiff  became  and  was  and  is  bound  by 
the  said  deed  of  composition,  as  if  he  had  been  a  party  thereto,  and  had  duly 
executed  the  same." — Keplication,  that  the  defendant  made  default  in  payment  of 
the  composition  on  the  said  8th  of  May,  1863,  and  the  said  composition  remained 
unpaid  to  the  plaintiff  for  more  than  fouiteen  days  after  that  day,  and  still  remained 
unpaid,  and  never  had  been  paid  or  tendered  to  the  plaintiff. — Rejoinder,  that  the 
plaintiff  was  not  on  and  during  the  said  8th  of  May,  and  for  the  space  of  fourteen 
days  next  after  that  day,  within  the  realm  of  England. — Surrejoinder,  that  the 
plaintiff  was  a  native  of  France,  and  had  always  resided  and  carried  on  his  business 
there,  that  the  contract  declared  on  was  made  in  France,  that  the  plaintiff  was  not 
in  England  at  the  time  of  the  making  of  the  deed,  and  that  he  had  not  notice  of 
the  making  thereof  at  the  time  of  the  making  or  on  the  said  8th  of  May,  or  within 
fourteen  days  after  that  day  : — Held,  on  demurrer  to  the  plea  and  surrejoinder 
respectively,  that  the  absence  of  an  a\  erment  of  payment  or  tender  of  the  composi- 
tion at  the  time  named  in  the  deed,  was  not  cured  by  the  averment  of  readiness 
and  willingness,  notwithstanding  the  plaintiff's  absence  from  England  ;  and  that 
the  general  averment  of  perfoimance  at  the  end  of  the  plea  did  not  help. — 
2.  Absence  of  the  creditor  from  England  affords  an  excuse  for  the  want  of  an  aver- 
ment of  tender  or  payment  by  the  debtor  only  where  the  former  has  gone  abroad 
after  the  making  of  the  contract. 

The  first  count  of  the  declaration  stated  that  the  plaintiff,  on  the  1st  of  August, 
1862,  by  his  foreign  bill  of  exchange,  made  at  Paris,  in  the  empire  of  France,  now 
overdue,  directed  to  the  defendant,  required  the  defendant  to  pay  to  the  plaintiff 
271.  10s.  three  months  after  date ;  and  the  defendant  accepted  the  said  bill,  but  did 
not  pay  the  same. 

There  was  also  a  count  for  money  payable  by  the  defendant  to  the  plaintiff  for 
goods  sold  and  delivered  by  the  plaintiff  to  the  defendant,  and  for  interest  upon  and 
for  the  forbearance  at  interest  by  the  plaintiff  to  the  defendant,  at  the  defendant's 
request,  of  moneys  owing  from  the  defendant  to  the  plaintiff,  and  for  money  found  to 
be  due  from  the  defendant  to  the  plaintiff  on  accounts  stated  between.     Claim,  351. 

Second  plea, — that,  after  the  accrual  of  the  plaintiff's  claim  in  the  declaration 
mentioned,  and  before  [287]  this  action,  the  defendant  became  and  was  adjudicated 
to  be  bankrupt  within  the  meaning  of  the  statute  in  force  concerning  bankrupts  ;  and 
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that  at  the  first  meeting  of  creditors  duly  held  after  such  adjudication,  three-fourths 
in  „;,ml.er  and  value  of  such  creditors  present  and  represented  at  such  meeting  duly 
resolved  that  a  proposal  of  the  defendant  then  and  there  made  to  pay  a  composition 
of  5s  in  the  pound  on  the  ^th  day  of  May,  1863,  in  discharge  of  his  creditors  claims, 
should  be  accepted,  and  that  the  estate  of  the  said  defendant  ought  to  be  wound  up 
under  a  deed  of  composition  in  the  terms  of  the  said  proposal,  and  that  an  app hcatioii 
should  be  made  by  the  defendant  to  the  court  to  stay  the  proceedings  in  the  said 
bankruptcy  until  the  said  8th  day  of  the  said  last-mentioned  month  of  May  at  11 
o'clock  in  the  forenoon  precisely  ;  that  the  registrar  of  the  said  court  of  Bankruptcy 
did  dulv  report  such  resolution  to  the  said  court,  and  such  court  did  afterwards,  on 
the  1  I  til  of  April,  in  the  year  last  aforesaid,  after  finding  that  the  said  resolution  had 
been  duly  carried,  and  that  its  terms  were  reasonable  and  calculated  to  benefit  the 
i^eneral  body  of  the  creditors  under  the  said  estate,  conHrm  the  said  resolution,  and 
make  order  accordingly,  and  also  that  all  further  proceedings  in  the  defendant's  said 
bankruptcy  should  be  and  the  same  were  thereby  stayed  and  suspended  foi-  one  month 
from  the  said  last-mentioned  day  ;  that  he  the  defendant,  afterwards  duly  produced 
to  the  said  court  for  its  consideration  a  deed  of  composition  signed  by  and  on  behalf 
of  three-fourths  in  number  and  value  of  all  his  said  creditors,  and  which  said  deed, 
with  a  schedule  thereto,  was  in  the  words  and  figures  following,  that  is  to  say,—"  This 
indenture,  made  the  2nd  day  of   April,   1863,   Between  James  Julius   Mugnier,  of 
10  Westbourne  Grove,  Bayswater,  in  the  county  of  Middlesex,  watch  and  clock-maker, 
a  bankrupt,  of  the  [288]  one  part,  and  the  several  persons  whose  names  and  seals  are 
hereunto  subscribed  and  set,  and  all  other  persons  who  at  the  date  hereof  are  respec- 
tively creditors  of  the  said  James  Julius  Mugnier,  a  bankrupt,  of  the  other  part: 
Whereas  the  said  James  Julius  Mugnier  -was  on  the  19th  of  March  last  duly  adjudged 
a  bankrupt:  and  whereas  the  estate  of  the  said  James  Julius  Mugnier  is  not  suflicient 
to  pay  the  debts  and  liabilities  in  full :  and  whereas  the  said  James  Julius  Mugnier 
has  proposed  to  pay  his  creditors  a  composition  of  5s.  in  the  pound  on  the  amount  of 
their  respective  debts,  to  be  paid  on  the  8th  day  of  May  next,  and  three-fourths  in 
number  and  value  of  the  creditors  of  the  said  James  Julius  Mugnier  have  agreed  to 
accept  the  said  proposal  and  to  execute  the  release  hereinafter  contained,  and  have 
agreed  to  sign  a  resolution  to  be  passed  at  a  meeting  of  creditors  of  the  said  James 
Julius  Mugnier  that  the  estate  of  the  said  James  Julius  Mugnier  ought  to  be  wound 
up  under  a  deed  of  composition,  and  to  consent  to  an  application  to  the  court  of 
Bankruptcy  to  stay  all  further  proceedings  under  the  said  adjudication  :  Now  this 
indenture  wituesseth  that,  in  consideration  of  the  release  hereinafter  contained,  he  the 
said  James  Julius  Mugnier  doth  hereby,  for  himself,  his  heirs,  executors,  and  adminis- 
trators, covenant  with  the  parties  hereto  of  the  second  part,  and  each  and  every  of 
them,  their  and  each  and  every  of  their  heirs,  executors,  and  administrators,  that  he 
the  said  James  Julius  Mugnier  will  on  or  before  the  Sth  day  of  May  next  pay  unto  each 
and  every  of  them  the  said  parties  hereto  of  the  second  part  a  composition  of  5s.  in 
the  pound  on  the  amount  and  in  full  discharge  of  their  respective  debts  and  claims  : 
And  this  indenture  also  witnesseth  that,  in  consideration  of  the  said  covenant,  they 
the  said  several  creditors  parties  hereto  of  the  second  part,  do,  and  each  and  [289] 
every  of  them  doth  by  these  presents,  acc[uit,  release,  and  for  ever  discharge  the  said 
James  Julius  Mugnier,  his  executors  and  administrators,  and  his  estate  and  effects,  of 
and  from  all  actions,  suits,  claims,  and  demands  whatsoever,  which  the  said  parties 
hereto  of  the  secou'i  part,  or  either  of  them,  now  have  against  the  said  James  Julius 
Mugnier :  Provided  always,  and  it  is  hereby  agreed  and  declared,  that  these  presents 
shall  not  extend  to  invalidate,  piejudice,  or  in   any  manner  affect  any  mortgages, 
charges,  or  other  securities  or  liens  which  any  of  the  said  parties  hereto  of  the  second 
part  may  have  upon  any  of  the  real  or  personal  estate  of  the  said  James  Julius 
Mugnier,  or  any  bonds,  bills,  notes,  or  other  securities  given  or  payaljle  by  any  other 
person  by  way  of  security  for  any  debt  due  and  owing  by  the  said  James  Julius 
Mugnier  to  either  of  the  .said  parties  hereto  of  the  second'  part ;  but  that  all  such 
several  mortgages,  charges,  securities,  liens,  and  also  all  such  bonds,  bills,  notes,  and 
other  securities  from  third  parties,  shall  be  and  continue  available  in  the  hands  of  the 
.several  creditors  parties  hereto  holding  the  same,  in  the  same  manner  to  all  intents 
and  purposes  as  if  these  presents  had  not  been  made  :  Provided  always  that,  if  the 
said  James  Julius  Mugnier  shall  make  default  in  payment  of  the  .said  composition  on 
the  said  8th  da}'  of  May  next,  and  such  composition  shall  remain  unpaid  for  the  space 
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of  foui-teen  days  next  after  that  day,  the  release  hereinbefore  contained  shall  be  void 
and  of  none  effect.  In  witness,"  &c.  [Then  followed  the  schedule  of  creditors  with 
the  amount  of  their  respective  debts.]  Averment  that  the  said  court  of  Bankruptcy, 
after  the  said  production  and  after  the  reading  of  the  said  deed,  and  after  hearing 
the  defendant,  and  upon  reading  the  affidavit  of  the  defendant  verifying  the  execution 
thereof,  duh*  considered  the  said  deed,  and,  being  satisfied  that  it  [290]  had  been  duly 
entered  into  and  executed,  and  that  its  terms  were  reasonable  and  calculated  to  benefit 
the  general  body  of  creditors  under  the  said  estate,  did  order  and  declare  that  such 
deed  had  been  completely  executed,  and  also  directed  that  the  same  be,  and  it  was 
thereupon,  registered  with  the  chief  registrar  of  the  said  court  of  Bankruptcy  :  That 
all  the  matters  aforesaid  happened  before  this  suit,  and  that,  before  and  at  the  time 
of  the  happening  thereof,  the  plaintiff  was  a  creditor  of  the  defendant  in  respect  of 
the  sums  of  money  and  causes  of  action  herein  pleaded  to,  within  the  meaning  of  the 
Bankruptcy  Act,  1861  :  Ancl  that  he,  the  defendant,  had  ahvui/s  been  and  still  was  ready 
and  willing  to  pay  to  the  plaintiff  the  said  cimpodtimi  or  sum  of  5s.  in  the  pound  on  the 
amount  of  the  said  snm  herein  pleaded  to,  according  to  the  p>>'Oi'isions  of  the  said  deed  of  com- 
positimi :  And  that,  all  conditions  having  been  performed  and  all  things  having  ha^tpened 
necessary  in  that  hehilf,  the  plamtiff  became  aiid  was  and  is  bound  by  the  said  deed  of  com- 
position, as  if  he  had  been  a  p)arty  thereto,  and  had  duly  exeaded  the  same. 

The  plaintiff  demurred  to  this  plea ;  the  ground  of  demurrer  stated  in  the  margin 
being, — "that  the  plea  shews  no  tender  or  payment  of  the  composition  to  the  plaintiff 
at  or  before  the  time  appointed."     Joinder. 

Replication  to  the  second  plea, — that  the  defendant  made  default  in  payment  of 
the  said  composition  on  the  said  8th  day  of  May,  186.3,  and  the  said  composition 
remained  unpaid  to  the  plaintiff  for  more  than  fourteen  days  next  after  that  day  ;  and 
that  the  said  composition  still  remains  unpaid  to  the  plaintiff,  and  that  the  same  never 
has  been  paid  or  tendered  to  the  plaintiff'. 

Rejoinder  to  the  replication  to  the  second  plea, — that  the  plaintiff  was  not  on  and 
during  the  said  Sth  [291]  day  of  May  in  the  replication  mentioned,  and  for  the  space 
of  fourteen  days  next  after  that  day,  within  the  realm  of  England,  but  was  out  of  the 
realm  of  England. 

To  this  rejoinder,  the  plaintiff  surrejoined, — that  he,  the  plaintiff,  was  a  native  of 
the  empire  of  France,  and,  long  before  the  accruing  of  the  said  debt  in  the  declaration 
mentioned,  was,  and  had  always  thence  hitherto  been,  resident  and  carried  on  his 
business  at  Paris,  in  the  said  empire,  and  not  in  England  ;  and  that  the  plaintiff  was 
not  in  England  at  the  time  of  the  contracting  or  accruing  of  the  said  causes  of  action, 
and  that  the  said  bill  of  exchange  in  the  declaration  mentioned  was  drawn  bv  the 
plaintiff  at  Paris  aforesaid,  and  was  given  by  the  defendant,  and  that  the  said  accounts 
were  stated  for  and  in  respect  of  the  price  of  certain  goods  which  were  supplied  by 
the  plaintiff  to  the  defendant,  and  the  said  goods  mentioned  as  sold  and  delivered  in 
the  second  count  were  also  supplied  and  sent  by  the  plaintiff  from  his  said  place  of 
business  at  Paris  to  the  defendant ;  and  that  the  plaintiff  was  not  in  England  at  the 
time  of  the  making  of  the  said  deed  bj'  the  defendant, — of  all  which  premises  the 
defendant  had  notice  at  the  time  of  the  executing  of  the  said  deed  by  him ;  and  that 
the  plamtiff  had  not  notice  of  the  making  thereof  at  the  time  of  the  making  or  on  the 
said  8th  day  of  May,  1863,  or  within  fourteen  days  after  that  day. 

The  defendant  demurred  to  this  surrejoinder;  the  grounds  alleged  in  the  margin 
being, — "  1.  That,  notwithstanding  the  allegations  of  fact  in  the  said  surrejoinder 
alleged,  yet  the  defendant  was  not  bound  in  law  to  seek  out  the  plaintiff  in  Paris,  or 
elsewhere  out  of  England,  to  pay  or  tender  to  him  the  composition.  2.  That  the 
surrejoinder  does  not  allege  that  a  reasonable  time  elapsed  between  the  time  of  pay- 
ment in  the  [292]  composition-deed  mentioned  and  the  commencement  of  this  suit, 
within  which  the  defendant  could  seek  out  the  plaintiff  in  Paris,  or  elsewhere  out  of 
England,  and  pay  to  him  the  said  composition.  3.  That  it  is  consistent  with  the  said 
surrejoinder,  that  the  said  composition  was  not  paid  by  the  defendant  to  or  received 
by  the  plaintiff,  through  his  own  default."     Joinder. 

Dowdeswell,  for  the  plaintiff  («).     Three  principal  questions  present  themselves  in 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as 
follows  • — 

Under  the  first  demurrer, — "  1.  That  the  plea  shews  no  fulfilment  of  the  terms  of 
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this  case  —first,  \vhe-[293]-ther  the  deed  set  out  in  the  second  plea  operates  as  a 
release  or  only  as  a  covenant  not  to  sue— secondly,  whether  the  whole  scope  of  the 
deed  does  not  shew  that  it  was  the  payment  of  the  composition  which  was  to  be  the 
act  to  discharge  the  defendant,  and  whether  the  plea  is  not  bad  for  not  alleging  pay- 
ment or  a  tender,— thirdly,  whether,  where  a  man  contracts  with  another  m  a  foreign 
country  to  pay  a  debt  on  "a  given  day,  the  creditor  is  bound  to  come  to  this  country 

to  demand  pavment.  ,    ,      ,  r      i  i 

1.  The  deed  contains  a  covenant  on  the  part  of  the  defendant  to  pay  the  composi- 
tion •  and,  in  consideration  of  that  payment,  the  parties  of  the  second  part  (the 
creditors  executing  it)  covenant  to  release  the  debtor  from  all  claims,— saving  their 
remedy  on  securities.  This,  though  in  terms  a  release,  in  effect  amounts  only  to  a 
covenant  not  to  sue :  Sulby  v.  Forbes,  2  Brod.  &  B.  38,  4  J.  B.  Moore,  448 ;  JrUUs  v. 
D»  Cadro,  4  C.  B.  (N.  S.)  216 ;  Price  v.  Barker,  4  Ellis  &  B.  760.  The  court  will  look 
at  the  general  intent,  rather  [294]  than  at  the  particular  words  of  the  instrument. 
Coleridge,  J.,  in  delivering  the  judgment  of  the  court  of  Queen's  Bench  in  the  last- 
mentioned  case,  says  :  "  We  quite  agree  with  the  doctrine  laid  down  by  Lord  Denman 
in  Nichohon  v.  Renll,  4  Ad.  &  E.  07-5,  6  X.  &  M.  192,  as  explained  by  Baron  Parke  in 
Ktarshy  v.  Cole,  16  M.  &  W.  136,  that,  if  the  deed  is  taken  to  operate  as  a  release,  the 
right  against  a  party  jointly  liable  cannot  be  preser\-ed  :  and  we  think  that  we  are 
bound  by  modern  authorities  (see  Solly  v.  Forhs,  2  Brod.  k  B.  38,  4  J.  B.  Moore,  448, 
Thompson  v.  Luck,  3  C.  B.  540,  and  Payhr  v.  Homersham,  4  M.  &  Selw.  423)  to  carry 
out  the  whole  intention  of  the  parties  as  far  as  possible,  by  holding  the  present  to  be 
a  covenant  not  to  sue,  and  not  a  release."  [Willes,  J.  It  does  not  appear  upon  this 
record  that  there  are  any  securities.]  That  is  a  matter  which  is  exclusively  in  the 
defendant's  knowledge.  [Williams,  J  All  these  authorities  are  very  fully  commented 
upon  by  Vice-Chancellor  Turner,  in  Squire  v.  Ford,  9  Hare,  47.] 

2.  'Then,  as  to  the  efl'ect  of  the  last  proviso  in  the  deed.  It  is  the  payment,  and 
not  the  mere  covenant  to  pay,  that  is  to  operate  to  discharge  the  debtor,  and  theretore 
the  defendant  was  bound  to  aver  either  payment,  or  that  he  tendered  the  money.     In 

the  deed  so  far  as  the  plaintiff  is  concerned  :  on  the  contrary,  it  only  states  a  readiness 
and  willingness  to  pay,  but  no  tender : 

"2.  That  the  deed  is  not  a  composition-deed  binding  on  non-executing  or  assenting 
parties,  within  the  terms  of  the  Bankruptcy  Act : 

"  3.  That  the  second  rejoinder  is  bad,  because  the  facts  therein  stated  are  wholly 
irrelevant,  and  that  it  was  the  duty  of  the  defendant  to  have  sought  out  the  plaintiff 
and  tendered  to  him  the  composition ;  that  it  differs  widely  from  the  case  of  an 
ordinary  debt,  where  the  parties  creditors  are  or  may  be  presumed  to  be  cognizant  of 
the  time  of  the  dei't  becoming  due,  and  the  debtor  may  reasonal^ly  be  excused  from 
tendering  the  debt  or  paying  it  on  a  stipulated  day,  but  here  the  deed  is  executed 
behind  the  plaintiff's  back,  without  his  knowledge  that  any  particular  day  was  fixed  for 
the  payment ;  that  here  the  party  executing  the  deed,  and  seeking  to  avail  himself  of 
it,  bound  himself  to  pay  on  a  given  day,  and  he  ought  to  have  complied  with  the 
terms  of  that  obligation,  in  order  to  enable  him  to  avail  himself  of  its  protection  ;  and 
that  the  facts  stated  in  the  replication,  even  if  true,  would  afford  no  answer." 

Under  tlie  second  demurnr,—"  That  the  facts  stated  in  the  surrejoinder  afford  no 
answer,  if  answer  be  necessary,  to  the  rejoinder ;  that  they  shew  that  the  plaintiff  did 
not  voluntarily  absent  himself,  and  the  defendant,  when  he  executed  the  deed,  ought 
to  have  known  or  ascertained  that  the  plaintiff  was  in  England,  or  at  all  events  to  have 
tendered  the  composition  to  the  plaintiff;  that,  although  "a  creditor  absenting  himself 
from  England  on  the  day  on  which  a  payment  becomes  due,  may  in  ordinary  ca.ses 
absolve  the  debtor  from  tendering  it,  yet  that  rule  does  not  apply  where  the  creditor 
IS  a  foreigner  and  abroad  when  the  debt  arises  and  becomes  due,  and  the  debtor  con- 
tracted with  him  while  residing  abroad  ;  that,  at  all  events,  the  debtor  is  not  absolved 
from  tendering  a  debt  under  such  a  deed  as  the  present,  when  he  knew  his  creditor 
was  a  foreigner  resident  abroad ;  that  it  was  the  defendant's  own  act  to  bind  himself 
to  pay  or  tender  the  money  to  his  creditor,  and  he  cannot  avail  himself  of  the  protec- 
tion of  his  own  deed,  without  compliance  with  its  terms,  when  he  had  notice  at  the 
time  that  his  creditor  was  not  in  England  ;  and  that  it  is  no  answer  to  a  debt  contracted 
abroad,  or  on  a  bill  drawn  abroad,to  allege  that  the  plaintiff  was  not  in  England  when 
It  became  due,  and  the  defendant  was  then  ready  to  pay  " 
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the  notes  to  Cumber  v.  TFane  (1  .Stra.  4r26),  in  1  Smith's  Leading  Cases,  5th  edit.  294, 
treating  of  a  class  of  cases  which  are  exempted  from  the  doctrine  laid  down  in  the 
principal  case,  viz.  "those  in  which  a  debtor  has  induced  a  number  of  his  creditors  to 
accept  a  composition  amounting  to  less  than  their  entire  demand,"  the  learned  editors 
say  :  "Such  an  agreement,  if  enteied  into  with  the  debtor  bj^  a  number  of  creditors, 
each  acting  on  the  faith  of  the  engagement  of  the  others,  will  be  binding  upon  them  ; 
for,  each  in  that  case  has  the  undertakings  of  the  rest  as  a  consideration  for  his  [295] 
own  undertaking:  Reaij  v.  Il'hife,  3  Tyrwh.  596,  1  C.  &  M   74S      [See  the  judgment 
in  Bai/d  v.  Hind,  Cam.  Scac.  1  Hurlst.  &  N.  938,  where  the  plaintifl"'s  agreement,  if 
any,  was  not  with  the  debtor,  but  only  with  another  of  the  creditors.]     And  so  of  an 
agreement  to  give  time  :   Goode.  v.   Cheeseman,  2  B.  &  Ad.  328.     But,  if  one  of  the 
creditors  be  afterwards  refused  the  benefit  held  out  to  him  by  the  arrangement,  it  will 
cease  to  be  binding  on  him  :  Garrard  v.  Jl'oolner,  8  hingh.  258,  1  M.  &  Scott,  327.     So, 
if  the  consideration  in  any  manner  fails,  the  agreement  is  at  au  end.     Thus,  if  some 
creditors  sign,  on  the  faith  that  others  will  do  so,  if  the  others  hold  out,  those  who 
have  subscribed  already  are  not  bound  ;  Beai/  v.  Richardson,  2  C.  M.  &  R.  422.     So, 
if  it  purport  to  pass  an  interest  in  lands,  but  want  the  formalities  required  by  the 
Statute  of  Frauds,  it  will   not  bind  the  creditors:  Akhin  v.  Hopkins,  1   X.  C.  99, 
4  M.  &  Scott,  615.     Xor  will  the  debtor  be  entitled  to  the  benefit  of  it,  if  he  neglect 
to  perform  accurately  what  is  to  be  done  on  his  part.     Thus,  he  must  tender  the  com- 
position-money on  the  appointed  day  ;  for,  as  Lord  EUenborough  said,  in  Cranley  v. 
HiUanj,  2  M.  &  Selw.  1-JO,  the  party  to  be  discharged  is  bound  to  do  the  act  which  is 
to  discharge  him  :  accord.  Shiptnn  V.   Casson,  5  B.  &  0.  378,  8  D.  &  R.  130  ;  Wenliam 
V.  Fowlf,  3  Dowl.  P.  C.  43 ;  Rnsling  v.  Mug</eridge,  16  M.  &  W.  181 ;  Evans  v.  Powis, 
1  Exch.  601."     It  was  clearly  incumbent  on  the  debtor  to  tender  the  amount :  readiness 
and  willingness  will  not  suffice :   Hazard  v.  Mare,  6  Hurlst.  &  N.  434.     In  that  case, 
to  an  action  of  debt,  the  defendant  pleaded  that,  after  the  accruing  of  the  debt  he 
became  bankrupt,  and  that,  after  the  bankruptcy,  he  and  P.  R.,  in  pursuance  of  the 
230th  section  of  the  Bankrupt  Law  Con.solidation  Act,  1S49,  made  an  ofl'er  of  com- 
position, which  w-as  accepted  by  nine  tenths  in  number  and  [296]  value  of  the  creditors, 
the  offer  being  to  pay  4s.  in  the  pound  in  full  satisfaction  of  his  debts,  such  composition 
to  be  paid  to  all  the  creditors  in  cash  within  fourteen  days  after  the  second  sitting  to 
be  appointed  under  the  230th  section ;  that  the  court  ordered  the  adjudication  to  be 
annulled  ;  that  P.  R.  joined  in  making  the  offer  of  composition,  in  consideration  of 
all  the  effects  of  the  defendant  being'assigned  to  him  by  the  defendant ;  that  the 
defendant  and  P.  R.  paid  the  composition  to  the  other  creditors ;  and  that  the  defen- 
dant had  always  been  ready  and  willing  to  pay,  and  brought  into  court  the  amount 
of  the  composition  on  the  plaintiff's  debt,  ready  to  be  paid  to  him  :  and  it  was  held 
that  the  plea  was  bad,  for  not  shewing  a  payment  or  tender  within  the  fourteen  days. 
"If,"  said  Pollock,  C.  B.,  "this  had  been  a  mere  voluntary  agreement  by  all  creditors, 
it  is  clear  that  payment  or  tender,  or  attempt  to  pay  or  tender,  would  have  been 
necessary  to  make  a  defence  to  the  original  claim.     The  agreement  set  forth  in  the 
plea  is  distinct,  that  the  sum  agreed  to  be  paid,  and  not  the  agreement  to  pay  it,  was 
to  be  taken  in  satisfaction  of  the  original  debt.     Then,  Evans  v.  FovAs,  1  Exch.  601, 
is  in  point  against  the  defendant.     It  is  said  this  leaves  the  debtor  at  the  mercy  of  a 
recusant  creditor,  whose  abode  is  not  known,  and  who  avoids  a  tender.     Even  if  so, 
we  think  we  ought  not  to  construe  the  act  of  parliament  otherwise  than  we  do.     But 
the  objection  is  imaginary  :  practically,  such   difficulties  will   not   occur.     Debtors 
generally  know  where  their  creditors  live :  and  we  incline  to  think  that  a  formal 
tender  might  not  be  required,  if  a  reasonable  effort  to  pay  were  made." 

3.  Upon  the  third  point,  very  little  authority  is  to  be  found.  Littleton  in  §  340 
says :  "  Also,  upon  such  case  of  feoffment  in  mortgage,  a  question  hath  been  [297] 
demanded  in  what  place  the  feoff'or  is  bound  to  tender  the  money  to  the  feoffee  at  the 
day  appointed,  &c.  And  some  have  said,  upon  the  land  so  holden  in  mortgage, 
because  the  condition  is  depending  upon  the  land.  And  they  have  said  that  if  the 
feoffor  be  upon  the  land  there  ready  to  pay  the  money  to  the  feoffee  at  the  day  set, 
and  the  feoff'ee  be  not  then  there,  then  the"  feoff'or  is  quit  and  excused  of  the  payment 
of  the  money,  for  that  no  default  is  in  him.  But  it  seemeth  to  some  that  the  law  is 
contrary,  and  that  default  is  in  him  :  for  he  is  bound  to  seek  the  feoffee  if  he  be  then 
in  any  other  place  within  the  realm  of  t^ngkind.  As,  if  a  man  be  bound  in  an  obliga- 
tion of  201.  upon  condition  indorsed  upon  the  same  obligation  that,  if  he  pay  to  him 
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to  whom  the  obligation  is  made  at  such  aday  101,  then  the  oWigation  of  201.  shall 
OS  h°s  force,  and  be  holdeu  for  nothing:  n.  this  case  it  behoveth  bini  that  made  the 
ol  Igation  to  seek  him  to  whom  the  obligation  is  made  if  he  be  in  Englan,!,  and  at 
the  dav  set  to  tender  unto  him  the  said  101.,  otherwise  he  shall  forfeit  the  sum  of  201 
comprised  within  the  obligation,  &c.  And  so  it  seemeth  in  the  other  case,  &c.  And 
albeit  that  some  have  said  that  the  condition  is  depending  upon  the  land,  yet  this 
proves  not  that  the  making  of  the  coiulition  to  be  performed  ought  to  be  made  upon 
the  land  &c  no  more  than  if  the  condition  were  that  if  the  feoffor  at  such  a  day  shall 
do  .some'  special  corporal  service  to  the  feofiee,  not  naming  the  p  ace  where  such 
corporal  service  shall  be  done.  In  this  case  the  feoflbr  ought  to  do  such  corporal 
service  at  the  day  limited  to  the  feoffee,  in  what  place  soever  of  England  that  the 
feotlee  be,  if  he  will  have  advantage  of  the  condition,  .V'c.  So  it  seemeth  m  the  other 
case  And  it  seems  to  them  that  it  shall  be  more  properly  said  that  the  estate  of  the 
land  is  dependin<^  upon  the  condition,  than  to  say  that  the  [298]  condition  is  depending 
upon  the  land,  °&c.  Sed  qutere,  &c."  Lord  Coke,  commenting  upon  the  words 
"within  the  realm  of  England,"  says,  Co.  Litt.  210  b.:  "  For,  if  he  be  out  of  the  realm 
of  England,  he  is  not  bound  to  seek  him,  or  to  go  out  of  the  realm  unto  him.  And 
for  that  the  feoffee  is  the  cause  that  the  feoffor  cannot  tender  the  money,  the  feoffor 
shall  enter  into  the  land  as  if  he  had  duly  tendered  it  according  to  the  condition." 
[Willes,  J.  That  applies  only  to  the  case  of  one  who  was  in  England  at  the  time  the 
obligation  is  made,  and  who  afterwairis  goes  out  of  the  realm.]  Precisely  so.  It  may 
be  conceded  that,  if  this  had  been  the  case  of  a  contract  entered  into  in  England,  and 
the  plaintiff  had  by  going  out  of  England  prevented  the  defendant  from  paying  or 
tendering  the  money,  the  latter  might  have  been  discharged.  But  here  the  contract 
was  made  in  Paris.     Paris,  therefore,  is  the  locus  solutionis. 

Tapping,  contra  (a).     1.  The  deed  set  out  in  the  second  plea  operates  as  a  release, 

(«)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  follows  : — 

As  to  the  demurrer  to  the  second  pha,—"^.  That  the  deed  of  arrangement  and  com- 
position set  forth  in  the  second  plea  is  a  good  and  valid  deed,  and  released  the  defendant 
from  his  then  debts,  by  virtue  of  the  Bankruptcy  Act,  1861  (24  &  25  Vict.  c.  134, 
ss.  185-191);  and  such  deed,  registered  in  bankruptcy,  is,  although  the  plaintiff'  has 
not  executed  it,  binding  on  him  in  all  respects  as  if  he  had  executed  it : 

"  2.  That  the  court  will  not  review  the  terms  of  the  deed  set  out  in  such  second 
plea,  because  it  appears  by  such  plea  that  the  court  of  Bankruptc}',  acting  under  s.  187 
of  such  act,  was  duly  satisfied  that  the  terms  of  such  deed  were  reasonable  and 
calculated  to  benefit  the  general  body  of  the  defendant's  creditors  : 

"  3.  That  the  alleged  deed  is  one  which  this  court  will  adjudge  to  be  reasonable  in 
its  terms,  and  calculated  to  benefit  the  general  body  of  the  defendant's  creditors  : 

"4.  That  the  consideration  for  the  release  contained  in  such  alleged  deed  was,  the 
defendant's  covenant  and  agreement  to  pay  a  composition  of  5s.  in  the  pound,  and  not 
the  actual  payment  thereof : 

"5.  That  the  last  proviso  in  such  deed,  purporting  to  avoid  the  preceding  release 
in  case  of  default  made  in  payment  of  the  composition,  does  not  legally  limit  or 
derogate  from  the  absolute  and  unconditional  character  of  such  release  : 

"  6.  That  it  is  not  necessary  for  the  defendant  to  specifically  aver  in  his  said  third 
plea  a  tender  or  payment  of  the  said  composition  to  the  plaintiff  before  or  at  the  time 
appointed  for  payment,  because  the  said  plea,  according  to  the  Common  Law  Procedure 
Act,  1852,  s.  57,  avers  generally  the  performance  ofall  conditions  precedent,  which 
averment  includes  by  implication  an  allegation  of  such  tender  or  payment : 

"7.  And  that  the  said  third  plea  is  in  all  other  respects  a  good  and  perfect  plea, 
answer,  and  defence  in  law  to  the  plaintitt"s  claim," 

As  to  the  demurrer  to  the  surrejoinder,—"  1.  That,  notwithstanding  the  allegations  of 
fact  in  the  plaintiff's  second  surrejoinder,  yet  they  do  not  shew  any  legal  obligation 
on  the  defendant  to  seek  out  the  plaintiff  in  Paris,  or  elsewhere  out  of  Enghiiid,  in 
order  to  pay  or  tender  to  him  the  said  composition  : 

"  2.  That,  according  to  the  terms  of  the  defendant's  covenant  to  pay  the  composi- 
tion, the  defendant  was  not  bound  to  seek  out  the  plaintiff  in  Paris  or  elsewhere  out 
of  England,  and  to  tender  to  him  the  amount  of  such  composition :  Co.  Litt.  §  340, 
211  b.,  and  Hargrave  and  Butler's  notes  thereto  ;  Shep.  Touchst.  378  : 

"  3.  That  such  second  surrejoinder  does  not  allege  that  a  reasonable  time  elapsed 
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and  not  merely  as  a  [299]  covenant  not  to  sue.  All  the  cases  cited  were  cases  of 
joint-contractors,  where  the  release  of  one  was  sought  to  be  set  up  as  a  release  of  all. 
But  theie  is  nothing  upon  this  record  to  bring  the  case  within  that  category.  The 
deed  contains  a  clear  and  unambiguous  [300]  release,  which  is  wholly  unaffected  by 
the  provision  in  the  subsequent  clause  saving  the  remedies  of  the  creditors  against 
third  persons.  There  was  a  similar  reservation  of  rights  in  the  deed  which  in  Keycs 
V.  Elkins,  33  Law  J.,  Q.  B.  2-5,  was  held  to  be  well  pleaded  as  a  release.  The  leplica- 
tion  there  raised  the  very  point  here  taken.  Cockburn,  C.  J.,  there  says  :  "It  is  not 
necessary  that  we  should  say  what  would  be  the  effect  of  the  clauses  in  the  Bankruptcy 
Act  in  cases  of  deeds  in  which  there  was  no  release, — whether  the  effect  would  be  to 
give  the  debtor  a  remedy  by  having  [301]  recourse  to  the  court  of  Bankruptcy,  or 
whether  he  would  be  able  to  plead  the  deed  in  bar  to  the  action.  In  the  case  before 
us,  we  have  matter  which  was  not  present  in  the  case  referred  to  (a) :  we  have  a  release 
by  the  creditors  :  and,  for  the  purpose  of  considering  Mr.  Cleasby's  argument,  a  release 
which  is  qualified  by  the  reservation  of  the  right  of  the  creditors  in  proceeding  against 
the  sureties.  Now,  Mr.  Cleasby  says  that,  according  to  legal  principles,  such  a  release 
of  the  debtor  would  not  operate  as  a  release  absolutely,  but  only  as  a  covenant  not  to 
sue  ;  but  he  seems  to  admit  that  the  eft'ect  of  such  a  release  might  be  pleaded  in  bar  to 
an  action  brought  by  a  person  who  was  a  party  to  the  deed  ;  though  he  contends  that 
it  could  not  be  so  pleaded  to  an  action  by  a  person  who  is  only  a  party  to  the  deed  by 
reason  of  the  provisions  of  the  Bankruptcy  Act,  1861,  in  s.  192.  But  I  find  that  those 
provisions  amount  to  a  statutory  enactment  that,  with  regard  to  a  creditor  who  does 
not  execute  the  deed,  the  release  shall,  if  the  requirements  of  the  section  are  carried 
out,  be  as  valid  and  ettectual  and  binding  on  him  as  if  he  had  been  a  party  to  and  had 
duly  executed  the  same.  The  execution  by  the  necessary  proportion  of  the  creditors 
is  therefore  considered  as  the  execution  of  all  the  others,  and  the  creditor  who  does  not 
execute  must  be  taken  as  being  bound  by  the  deed.  But  I  feel,  after  what  Mr.  Mellish 
has  said,  that  we  need  not  decide  the  case  upon  that  ground  ;  for  it  seems  to  me  that 
there  is  here  a  good  release  to  the  debtor,  and  not  merely  a  covenant  not  to  sue.  Mr. 
Mellish  says  that  it  is  an  absolute  release  by  all  the  creditors,  with  the  exception  of 
those  who  have  sureties,  in  which  case  they  reserve  to  themselves  the  right  to  proceed 
against  them.  Now,  the  plaintiff"  [302]  has  no  person  in  the  position  of  a  co-debtoi-, 
and  therefore  he  has  absolutely  released  the  debtor ;  the  only  way  the  objection  could 
prevail  would  be  by  reason  of  producing  inequality  among  the  creditor's  :  Init  the  statute 
says  that  the  deed  shall  be  binding  unless  it  contains  something  unreasonable.  Now,  to 
make  it  unreasonable  on  the  ground  of  inequality  among  the  creditors,  there  ought  to 

between  the  time  for  payment  in  the  composition-deed  mentioned  and  the  commence- 
ment of  this  suit,  within  which  the  defendant  could  or  was  obliged  to  seek  out  the 
plaintitt'  in  Paris  or  elsewhere  out  of  England,  and  pay  to  him  the  said  composition  : 

"  •!.  That  it  is  consistent  with  all  the  allegations  of  the  said  second  surrejoinder  that 
the  said  composition  was  not  paid  by  the  defendant  to  or  received  by  the  plaintiff, 
through  the  plaintift"s  own  and  sole  default : 

"  5.  That  the  only  allegation  in  the  second  surrejoinder,  of  notice  to  the  defendant 
of  the  facts  in  such  surrejoinder  contained,  is  a  notice  of  facts  at  the  time  of  the 
executing  of  the  composition-deed,  which  manifestly  cannot  operate  as  notice  of  such 
facts  as  are  alleged  by  the  said  surrejoinder  to  have  occurred  subsequently  to  the 
execution  of  such  composition-deed,  i.e.  that  the  plaintift'  thence  hitherto  continued 
resident  in  Paris,  and  carried  on  his  business  there  : 

"  6.  That  the  plaintiff'  Ijeing  resident  and  carrying  on  busine.ss  out  of  England, 
should,  in  order  to  take  advantage  of  the  last  proviso  in  the  composition-deed,  have 
given  before  action  due  notice  to  the  defendant  of  some  place  in  Enghxnd  where  he 
might  perform  his  covenant  to  pay,  by  paying  or  tendering  the  amount  of  such 
composition,  which  is  not  alleged  : 

"  7.  That  the  plaintiff  had  notice  of  the  making  of  the  said  composition-deed, 
because  it  appears  by  the  defendant's  third  plea  that  the  arrangement  meeting  was 
duly  held,  which  implies  a  publication  thereof  in  the  Loiuhn  Gazette  : 

"8.  That  such  second  surrejoinder  is  in  other  respects  bad  in  substance,  and  does 
not  allege  facts  which  constitute  a  legal  answer  to  the  defendant's  pleadings." 

(a)  Ipstones  Park  Iron  Ore  Company  v.  Pattinsoii,  2  Hurlst.  &  Colt.  828,  33  Law  J., 
Exch.  193. 
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be  some  substantial  inequality.  In  substance  and  essence,  whether  it  be  a  release  or 
a  covenant  not  to  sue,  the  deed  may  be  set  up  to  prevent  an  action  being  brought 
au-ainst  the  debtor.  I  cannot  see  an v  real  effectual  inequalitj^  or  anything  to  shew  that 
it^is  unreasonable:  and  therefore  I  hold  it  a  good  deed  under  s.  192,  and  that  the 
nliintitf  is  bound  bv  it."  And  Crompton,  J.,  intimated  an  opinion  that  Chpham  v. 
miiison  i  Best  &  Smith,  722,  730,  was  practically  the  same  as  the  case  then  before 
the  court,  and  that  the  plea  was  good  as  shewing  an  equitable  defence  to  the  action. 
IWilles  J      That  case  is  very  much  in  point  in  your  favour.] 

•''  it  must  be  conceded  that  the  plea  would  be  insufficient  as  a  plea  of  tender : 
EoUrU  v  Brett,  6  C.  B.  (N.  S.)  611.  But  there  is  a  general  allegation  of  the 
performance  of  all  things  necessary  to  make  the  deed  valid  and  binding  upon  the 
plaintiff,  under  the  57th  section  of  the  Common  Law  Procedure  Act,  1852.  In  Bentley 
V.  Dawes  9  Exch.  666,  the  declaration  stated  that  the  defendant  had  contracted  to 
sell,  and 'the  plaintiff  to  purchase  and  accept  from  the  defendant,  a  large  quantity  of 
iron  Ac,  and  "  the  plaintiff  averred  performance  of  all  conditions  precedent,  and  that 
all  things  had  been  done  and  happened  to  entitle  the  plaintiff  to  have  and  receive  the 
whole  oi  the  said  quantity  of  iron,"  and  that,  although  the  defendant  had  delivered 
a  part  of  the  said  iron,  and  although  a  reasonable  time  had  elapsed,  and  although  the 
plaintiff  [303]  was  ready  and  willing  to  accept  and  receive  the  residue  of  the  iron,  of 
which  the  defendant  had  due  notice,  yet  the  defendant  had  not  delivered  the  residue 
of  the  said  iron  in  pursuance  of  the  said  contract :  and  it  was  held,  on  demurrer,  that 
the  "eneral  allegation  of  performance,  and  of  all  things  having  happened  to  entitle  the 
plaintiff'  to  receive  the  whole  of  the  iron,  contained  a  sufficient  statement  that  the 
plaintift'  was  ready  and  willing  to  pay  for  the  residue  of  the  iron  on  delivery.  Upon 
the  authority  of  that  case,  it  is  submitted  that  this  averment  is  sufficient  to  cast  upon 
the  plaintiff  the  onus  of  shewing  by  his  replication  that  no  tender  has  been  made. 

3.  Upon  the  authority  of  Co.  Litt.  §  340,  Shep.  Touchst.  378,  and  the  dictum  of 
Dampier,  J.,  in  Cranky  v.  HiUari/,  2  M.  &  Selw.  120,  the  rejoinder  is  a  good  answer 
to  the  replication.  In  Sheppaid,  it  is  said  that,  "  if  the  condition  of  an  obligation  be 
to  pay  money  or  do  any  like  transitory  act  to  the  obligee  on  a  day  certain,  but  no 
place  is  set  down  where  it  shall  be  done,  in  this  case  it  must  be  done  to  the  person  of 
the  obligee,  wheresoever  he  be  ;  and  for  this  purpose  the  obligor  must  at  his  peril  seek 
out  the  obligee,  if  he  be  intra  quatuor  maria,  otherwise  the  obligation  is  forfeit :  but,  if 
the  obligee  be  not  within  the  kingdom  at  the  time  when  the  thing  is  to  be  done,  he  is 
not  bound  to  .seek  him,  so  neither  is  the  obligation  forfeit  for  not  doing  of  the  thing." 
And  Dampier,  J.,  in  C'lanky  v.  Hillary,  says  :  "It  is  laid  down  in  Littleton,  §  340,  that 
the  obligor  of  a  bond  conditioned  for  the  payment  of  money  at  a  particular  day,  is 
bound  to  seek  the  obligee  if  he  be  in  England,  and  at  the  set  day  to  tender  him  the 
money,  otherwise  he  shall  forfeit  the  bond."  [Willes,  J.  That  supposes  the  oblig.i,- 
lion  made  in  England.  But  how  if  it  were  made  abroad  ?]  There  is  nothing  but  the 
first  count  to  shew  that  the  [304]  bill  here  sued  upon  was  a  foreign  bill :  the  plea  and 
replication  are  to  the  whole  cause  of  action.  The  place  where  a  bill  is  made  payable 
is  the  test  whether  it  is  an  English  or  a  foreign  bill :  Rothschild  v.  Currie,  I  Q.  B.  43. 
[Willes,  J.  Is  the  obligation  for  ever  gone  ?  or  the  feoffment  for  ever  valid  !J  The  duty 
of  demanding  the  money  or  the  land  again  is  cast  upon  the  obligee  or  feoffee.  The  same 
hiw  is  laid  down  in  Haldant  v.  Johison,  8  Exch.  6S9,  where  all  the  authorities  are 
reviewed  by  Baron  Martin.     Is  the  debtor  to  dodge  his  creditor  all  over  the  world  I 

The  surrejoinder  is  altogether  informal.  The  material  time  is  not  "  the  time  of 
the  accruing  of  the  causes  of  action,"  but  the  8th  of  May,  1864,  the  day  on  which  the 
composition  was  payable  :  24  &  25  Vict.  c.  134,  s.  187.' 

Dowdeswell,  in  reply.  Upon  general  principles,  this  deed  cannot  operate  as  a  release  : 
it  amounts  only  to  a  covenant  not  to  sue.  It  cannot  be  so  construed  as  to  have  one 
operation  as  to  some  of  the  parties  and  another  as  to  others.  Kei/es  v.  Elkins,  34 
Law  J.,  Q.  B.  25,  is  at  variance  with  Price  v.  Barber,  4  Ellis  &  B.  760.  If  the  creditor's 
remedy  be  suspended  for  an  instant,  it  is  gone  altogether.  The  defendant  was  bound 
to  plead  performance  :  readiness  and  willingness  alone  will  not  do  :  Tlie  London  Dock 
Company  v.  Sinnott,  8  Ellis  &  B.  347. 

Erle,  C.  J.  I  think  our  judgment  in  this  case  should  be  for  the  plaintiff.  It  is 
unnecessary  to  decide  whether  the  deed  set  out  in  the  plea  amounts  to  a  release  or 
operates  only  as  a  covenant  not  to  sue,  because  I  hold  the  plea  to  be  bad  for  not 
averring  payment  or  a  tender  or  the  composition.    The  covenant  is,  that  Mugnier  will 
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on  or  before  the  8th  of  May  next  pay  [305]  unto  each  of  the  parties  of  the  second  part, 
his  creditors,  a  composition  of  ns.  in  the  pound  on  the  amount  and  in  full  discharge  of 
their  respective  debts  and  claims.  And  at  the  end  of  the  deed  is  a  proviso  that,  if 
Mugnier  shall  make  default  in  payment  of  the  said  composition  on  the  said  8th  of 
May  next,  and  such  composition  shall  remain  unpaid  for  the  space  of  fourteen  days 
next  after  that  day,  the  release  thereinbefore  contained  shall  be  void  and  of  none 
effect.  Now,  the  plea  contains  no  averment  that  the  composition  was  paid  or  tendered 
or  offered  to  the  plaintiff'.  All  that  is  averred  is,  that  the  defendant  had  alway.?  been 
and  still  was  ready  and  willing  to  pay.  I  think  that  is  not  enough.  And  the 
general  averment  at  the  end  of  the  plea  that,  all  things  having  happened  necessary 
in  that  behalf,  the  plaintiff  became  and  was  bound  by  the  deed  as  if  he  had  been  a  party 
thereto  and  had  duly  executed  the  same,  only  relates  to  such  conditions  as  are  essential 
to  make  the  deed  binding  upon  the  plaintiff  as  a  non-executing  creditor,  but  not  to 
conditions  to  be  performed  subsequently  by  the  debtor.  Then,  as  to  the  excuse  for 
not  paying  or  tendering  the  money,  set  up  in  the  rejoinder,  viz.  that  the  plaintiff  was 
not  on  and  during  the  said  8th  day  of  May,  in  the  replication  mentioned,  and  for  the 
space  of  fourteen  days  next  after  that  day,  within  the  realm  of  England,  but  was  out 
of  the  realm  of  England, — the  authorities  seem  to  me  to  establish  this  distinction  that, 
if  the  plaintiff  wasin  England  when  the  contract  was  made,  and  went  beyond  the  seas 
afterwards,  the  law  would  not  cast  upon  the  defendant  the  duty  of  following  him  for 
the  purpose  of  paying  or  tendering  the  money.  The  contract  in  that  case  would  be 
construed  to  mean  that  the  debtor  would  on  the  daj^  named  pay  the  creditor  the 
money,  provided  he  was  then  in  England  ready  to  receive  it.  But  where,  [306]  as 
here,  the  contract  was  made  in  Paris,  and  the  plaintiff  was  residing  in  Paris  at  the 
time  of  the  execution  of  the  deed,  and  at  the  time  of  its  registration,  his  absence  abroad 
affords  no  excuse  for  the  defendant's  not  tendering  him  the  money. 

Williams,  J.,  Willes,  J.,  and  Ke.\ting,  J.,  concurring, 

Judgment  for  the  plaintiff. 

Calvert  v.  The  Scinde  Railway  Company.    Jan.  31st,  1865. 

[11  Jur.  K  S.  245;  13  W.  R.  430.] 

In  an  action  Ijy  an  engineer  against  an  Indian  railway  company,  for  wrongfuUj^ 
dismissing  him  from  their  service  without  notice,  the  defendants  at  the  trial  consented 
to  a  verdict  being  entered  for  the  plaintiff  for  3501.,  being  2001.  for  a  quarter's  salary, 
and  1501.  for  the  plaintiff's  passage  home  to  England;  and,  on  taxing  his  costs,  the 
Master  allowed  the  plaintiff'  (who  was  a  material  and  necessary  witness)  subsistence- 
money  during  his  stay  in  England  waiting  for  the  trial  (a  year  and  a  half),  at  the 
rate  of  3001.  a  year  and  also  1501.  for  his  passage  out  to  India, — it  appearing  that 
the  compan\'  justified  their  dismissal  of  the  plaintiff,  on  the  ground  of  alleged  improper 
conduct,  and  that  the  trial  had  been  delayed  for  twelve  months  in  consequence  of 
the  defendants'  having  obtained  a  commission  for  the  examination  of  witnesses  at 
Lahore,  the  execution  of  which  had  been  unieasonabh'  delayed ;  and  the  plaintiff 
swearing  that  he  was  going  back  to  India,  where  he  had  left  his  wife  and  family  : 
— Held,  that  the  allowances  were  not  excessive. 

This  was  an  action  brought  by  the  plaintiff'  to  recover  from  the  defendants 
damages  in  respect  of  his  wrongful  dismissal  from  their  service,  and  for  not  providing 
him  with  a  passage  from  Lahore  to  England,  pursuant  to  their  contract. 

The  first  count  of  the  declaration  stated  that  it  was  agreed  by  and  between  the 
plaintiff'  of  the  one  part  and  the  defendant  of  the  other  part,  that  the  plaintiff'  should 
engage  himself  in  the  service  of  the  defendants,  and  serve  them  as  di.strict-engineer  in 
India,  and  that  the  defendants  would  retain  and  employ  the  plaintiff  in  the  said  capacity, 
in  India,  for  the  let  in  of  three  i/earsfrom  the  i'lth  of  Junuanj,  1 862,  on  the  terms  following, 
that  is  to  say,  that  the  plaintiff'  should  reside  [307]  in  such  place,  and  remove  from  time 
to  time  to  such  place  or  places  in  India,  and  occupy  and  employ  himself,  as  should  be 
required  by  the  agent  or  chief  engineer  of  the  defendants  in  India  ;  and  that  the  plain- 
tiff should  faithfully  and  diligently  employ  himself  in  the  service  of  the  said  defendants 
as  district>engineer  in  such  other  manner  and  at  such  place  or  places  as  the  agent  or 
chief  engineer  of  the  defendants  should  require,  and  devote  the  whole  of  his  the 
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plaintiff's  time  and  attention  to  the  sei-vice  of  the  said  defendants  ;  and  that  the 
plaintiff  should  render  and  perform  due,  faithful,  and  exclusive  services  to  the  said 
defendants  for  the  said  three  years  as  aforesaid  ;  and  that  the  defendants  should,  in 
oonsideiation  thereof,  pay  to  the  plaintiff  during  the  continuance  of  his  said  services 
the  sura  of  8001.  per  annum,  in  India;  that,  if  the  plaintiff  should  at  any  time  omit, 
neglect,  or  refuse  to  perform  any  of  the  duties  required  of  him,  or  all  or  any  of  the 
orders  of  the  said  agent  or  chief  engineer  of  the  said  defendants,  or  should  in  any  manner 
misconduct  himself,  it  should  be  competent  to  the  defendants  or  their  agent  at  Lahore 
to  declare  the  employment  of  the  plaintiff  at  an  end,  and  in  such  case  the  said  defen- 
dants should  not  be"  under  any  obligation  to  provide  the  plaintiff'  with  a  passage  to 
England,  or  to  pay  any  travelling-expenses  connected  therewith  ;  that,  in  the  event  of 
the^defendants' becoming  desirous  to  terminate  the  engagement  of  the  plaintiff  at  an 
earlier  period  than  three  years  from  the  commencement  thereof,  they  should  be  at 
liberty  to  do  so,  on  giving  him  six  calendar  months'  notice,  determinable  at  any  period 
of  the  year,  signed  by  the  secretary  or  agent  or  other  person  authorized  in  that  behalf, 
by  leaving  such  notice  at  the  last  or  last-known  place  of  i-esidence  of  the  plaintiff'  in 
the  East  Indies,  but  in  that  case  the  defendants  should,  provided  the  engage-[308]- 
ment  should  have  been  terminated,  provide  the  plaintiff  with  a  passage  to  England, 
and  pay  the  travelling-expenses  of  the  plaintiff  at  the  expiration  of  the  said  term  of 
three  years,  if  the  conduct  of  the  plaintiff  should  have  been  .satisfactoiy  to  the  defen- 
dants, or  in  the  event  of  his  being  under  the  necessity  from  illness  of  returning  home, 
provided  that  it  should  be  satisfactorily  established  that  such  necessity  existed,  and 
that  it  was  not  occasioned  b}^  any  impropriety  on  the  part  of  the  plaintiff,  and  that  he 
should  be  provided  with  a  certificate  of  good  conduct  from  the  proper  officer  of  the 
defendants  in  that  behalf  :  that  the  plaintiff  accordingly  engaged  himself  in  the 
service  of  the  defendants  in  the  capacity  and  on  the  terms  aforesaid  ;  and  that,  although 
all  conditions  were  performed  and  all  things  done  and  happened,  and  all  times  elapsed 
necessary  to  entitle,  and  nothing  happened  to  disentitle,  the  plaintiff'  to  have  the  said 
agreement  performed  by  the  defendants,  and  to  maintain  this  action  for  the  breach 
thereof  thereinafter  alleged,  and  although  the  plaintiff  entered  into  the  said  service  in 
the  capacity  and  on  the  terms  aforesaid,  and  served  the  defendants  for  a  portion  of 
the  said  three  years,  and  was  always  ready  and  willing  to  continue  in  the  said  service 
in  the  capacity  and  on  the  terms  aforesaid  during  the  remainder  of  the  said  three 
years,  whereof  the  defendants  always  had  due  notice, — yet  the  defendants,  before  the 
expiration  of  the  .said  three  years,  and  without  any  such  notice  as  in  the  said  agree- 
ment provided,  wrongfully  dismissed  the  pl.antiff  from  the  said  service  in  India,  whereby 
he  lost  all  the  salary  ancl  profits  which  he  would  have  derived  from  being  retained 
therein,  and  was  forced  and  obliged  to  remove  himself  and  his  family  at  a  great  expense 
from  that  part  of  India  in  which  he  had  resided  whilst  in  the  defendants'  employment, 
and  to  sell  off  his  goods,  [309]  chattels,  and  household  effects,  at  a  great  loss,  and  was 
for  want  of  funds,  and  l)y  reason  of  the  premises,  forced  and  obliged  to  i-emain  in 
India,  and  disabled  from  returning  home  to  England  with  his  family,  to  his  great  loss 
and  detriment. 

There  was  also  a  count  for  work  and  labour,  money  paid,  and  money  found  due 
upon  accounts  stated. 

The  defendants  pleaded,  amongst  other  pleas,  as  follows  :— That,  before  the  dismissal 
of  the  plaintiff,  the  plaintiff,  in  breach  of  the  terms  of  the  said  agreement,  omitted 
neglected,  and  refused  to  perform  divei-s  duties  required  of  him,  and  divers  orders  of 
the  said  agent  and  chief  engineer  of  the  defendants,  and  otherwise  misconducted 
himself,  to  wit,  l)y  an  open  defiance  of  the  orders  of  the  said  chief  engineer,  instead 
of  transferring  the  temporary  charge  of  his  district  to  one  Phillips,  during  the  plaintiff's 
absence  on  leave,  instructing  the  same  to  a  native  moonshee,  with  instructions  not  to 
attend  to  any  directions  he  might  receive  from  the  defendants'  engineers  in  the  district ; 
and  also  by  wrongfully,  improperly,  and  in  breach  of  his  duty,  charging  the  defendants 
with  the  salary  of  a  baboo  ;  and  also  by  improperly  attempting  to  intimidate  one  Strong 
into  attaching  his  name  to  a  false  statement,  with  the  object  of  injuring  Mr.  Phillips 
one  of  the  defendants'  servants  ;  and  also  bv  vexatiously  and  without  any  probable 
cause  making  a  false  and  unfounded  accusation  seriously  affecting  the  integrity  of  Mr. 
strong,  one  of  the  defendants'  servants  ;  and  also  by'omitting  to  refer  to  the  defen- 
dant s  chief  engineer  (as  the  plaintiff  was  bound  to  do)  a  matter  relating  to  one  of  the 
aeteudants  otfacers,  and  in  lieu  thereof  applying  to  the  deputy-commissioner  of  Gorgavia 
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to  take  proceeilings  against  such  officer,  in  breach  and  violation  of  the  duty  which  the 
plaiiititi  then  owed  to  the  defendants ;  wherefore  the  defend-[310]-ants,  agreeably  to 
the  power  given  them  by  the  said  agreement,  declared  the  employment  of  the  plaintiff' 
at  an  end,  and  dismissed  him  from  the  defendants'  said  service. 

The  cause  being  at  issue,  notice  of  trial  was  given  for  the  sittings  after  Michaelmas 
Term,  1863,  and  it  would  have  been  tried  at  those  sittings,  but  the  defendants  on  the 
7th  of  December  obtained  an  order  for  the  examination  of  witnesses  at  Lahore  under 
a  commission.  The  commission  was  not  sent  out  until  the  26th  of  July,  186i,  and 
was  not  returned  until  the  8th  of  December,  1864.  The  cause  came  on  for  trial  on  the 
20th  of  December,  when  the  defendants  by  their  counsel  consented  to  a  verdict  being 
enteied  for  the  plaintifl'  for  3-501., — being  2001.  in  lieu  of  a  quarter's  salary  under  the 
agreement,  and  1501.  for  his  passage-money  and  tia veiling-expenses  to  England. 

On  the  taxation  of  costs,  the  plaintiti'  claimed  and  was  allowed  by  the  Master, 
besides  the  general  costs  of  the  cause,  subsistence-money  at  the  rate  of  3001.  per  annum 
for  a  year  and  a  half  during  which  he  was  necessarily  detained  in  this  country  for  the 
purpose  of  attending  and  giving  evidence  at  the  trial,  and  also  1501.  for  his  passage  and 
expenses  back  to  Lahore,  where  he  swore  that  his  wife  and  family  were  residing,  and  he 
intended  to  return. 

Lush,  Q.  C,  on  a  former  day  in  this  terra  moved  for  a  rule  nisi  to  review  the  taxa- 
tion, on  the  ground  that  the  allowance  for  subsistence-money  was  excessive,  and  that 
the  passage-money  and  travelling-expenses  to  E^ngland  had  been  included  in  the  verdict. 
[The  Master  stated  that  he  should,  but  for  thaf  circumstance,  have  allowed  passage- 
money  and  expenses  both  ivaysl] 

The  rule  was  granted,  subject  to  payment  of  the  residue  of  the  costs  within 
four  days. 

[3li]  Bovill,  Q.  C.  and  Woollett,  on  a  subsequent  day,  shewed  cause.  Subsistence- 
money  has  always  been  allowed  where  a  witness  is  necessarily  detained  in  this  country 
to  await  the  trial  of  a  cause  :  and  the  reasonableness  of  the  amount  is  for  the  discretion 
of  the  Master:  Plait  v.  Greene,  2  Dowl.  216.  Li  Evans  v.  IVatsmi,  3  C.  B.  327,  in  an 
action  for  breach  of  a  charterparty,  the  trial  having  been  postponed  at  the  instance  of 
the  defendants,  the  plaintiflf  detained  the  captain  of  the  vessel  in  this  country  for  a 
period  of  three  hundred  days,  having  been  advised  by  counsel  that  he  could  not  safely 
examine  him  under  the  1  W.  4,  c.  22,  the  defendants  having  intimated  an  intention  to 
call  witnesses  to  impugn  his  conduct :  and  it  was  held  that,  upon  taxation  of  the  costs, 
the  plaintiff  was  entitled  to  sub.sistence-money  for  the  witness  during  the  whole  period 
of  his  detention.  "If,"  said  Tindal,  C.  J.,  "the  witness  had  been  wantonly  and 
unnecessarily  kept  here  by  the  plaintiff,  the  case  would  have  been  very  ditterent.  But 
I  am  of  opinion  he  was  under  the  circumstances  very  properly  detained  for  examination 
viva  voce,  in  consequence  of  the  intimation  from  the  defendants  that  they  meant  to 
impugn  his  conduct."  And  Coltman,  J.,  said  :  "  The  court  is  bound  to  award  to  a 
successful  plaintiff  all  costs  reasonably  and  properly  incurred  by  him  in  the  prosecution 
of  his  suit.  I  think,  after  the  notice  that  the  defendants  meant  to  attack  him,  the 
jlaintiff  was  perfectly  justified  in  detaining  the  witness  for  examin.ition  in  open  court." 
Willes,  J.  If  this  gentleman  had  been  a  witness  for  any  one  else,  there  would  have 
seen  nothing  extraordinary  in  the  allowance.]  The  circumstance  of  his  being  plaintiff 
in  the  cause  makes  no  difference.  In  Hovjes  v.  Barber,  18  Q.  B.  588,  the  plaintiff,  a 
master-mariner,  remained  in  England  unemployed,  from  the  issuing  of  the  writ  in 
Sep-[312]-tember,  1851,  solely  for  the  purpose  of  giving  evidence  in  the  cause,  until 
January,  1852,  when  the  trial  took  place  :  and  it  was  held  that  the  Master,  on  taxa- 
tion, was  justified  in  allowing  him  subsistence-money  during  that  period.  So,  in  Doioddl 
V.  Tlv  AadraUan  Royal  Mail  Strani-Xarigafion  Compuny,  3  Ellis  &  B.  902,  the  plaintiff 
was  allowed  subsistence-money  from  the  commencement  of  the  action,  before  Michaelmas 
Term,  till  the  disposal  of  a  rule  for  a  new  trial  in  Easter  Term,  he  being  found  by  the 
Master  to  have  been  a  material  and  necessary  witness  [Keating,  J.  What  was  there 
to  prevent  the  plaintiff's  being  examined  upon  interrogatoi-ies  in  India  ]]  The  state 
of  the  record  here  abundantly  shews  that  the  presence  of  the  plaintiff  was  essential  if  the 
cause  had  been  tried  out.  The  plea  charged  him  with  misconduct.  [Erie,  C.  J.  The 
allowance  for  the  return  voyage  presents  the  greatest  difficulty  to  my  mind.]  The 
plaintifl'  came  from  Lahore  for  the  purpose  of  attending  the  trial.  His  family  remained 
there  ;  and  he  swore  that  he  was  about  to  return  thither. 

Lush,  Q.  C,  and  Sir  G.  Honyman,  in  support  of  the  rule.     The  question  is,  whether 
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the  Master  has  not  somewhat  exceeded  the  limits  of  discietion  in  allowing  the  plaintiff 
the  expenses  of  his  voyage  back  to  India,  and  subsistence-money  for  so  long  a  period 
as  a  year  and  a  half,  he  having  already  been  allowed  1501.  for  his  voyage  and  expenses 
from"  India  to  England.  He  went  out  at  first  at  the  company's  expense  ;  and  their  con- 
ti-act  with  him  was,  to  provide  him  with  a  passage  home  at  the  expiration  of  the  period 
of  his  service.     What  more  could  he  be  entitled  to  1 

Cur.  adv.  vult. 

Eri.e,  C.  J.,  now  delivered  the  opinion  of  the  court  :— 

[313]  This  was  a  motion  to  review  the  taxation  of  the  plaintiff's  costs.  The  plain- 
tiff had  been  engaged  to  serve  the  defendants,  an  Indian  Eailway  Company,  in  the 
capacitv  of  district-engineer,  at  a  salary  of  J^OOl.  per  annum,  and  brought  this  action 
against  the  company  to  recover  damages  for  dismissing  him  from  their  service 
contrary  to  the  terms  of  the  contract.  At  the  trial  before  me  at  the  sittings  after 
last  Michaelmas  Term,  the  defendants  consented  to  a  verdict  being  taken  against  them 
for  3.501,  being  2001.  for  a  quarter's  salary,  and  1501.  for  the  plaintiff's  passage  home 
to  England,  which  by  the  terms  of  the  contract  he  was  entitled  to.  Having  brought 
his  action, — which  was  delayed  a  year  in  consequence  of  an  order  obtained  by  the 
company  for  the  examination  of  witnesses  in  India, — the  plaintiff'  stayed  in  England, 
for  the  "purpose  of  giving  evidence  at  the  trial,  for  about  a  year  and  a  half :  and  the 
Master,  on  taxing  his  costs,  has  allowed  him  subsistence-money  for  that  period  at  the 
rate  of  .3001.  per  annum,  and  a  further  sum  of  1501.  for  his  voyage  back  to  Lahore. 
We  have  felt  much  impressed  with  the  necessity  of  exercising  great  caution,  in  order 
to  prevent  a  party  residing  abroad,  who  chooses  to  bring  an  action  here,  from  putting 
his  opponent  to  such  heavy  expenses  as  this.  But  we  have  come  to  the  conclusion 
that  the  allowance  which  has  been  made  in  this  case  is  within  the  principle  of  law 
which  is  applicable  to  this  subject.  At  the  same  time,  we  think  it  is  the  bounden  duty 
of  the  Master  not  to  allow  a  wanton  accumulation  of  costs,  but  to  exei'cise  the  most 
scrupulous  care  in  checking  everything  which  has  a  tendency  to  aggravate  the  burthen 
which  the  law  casts  upon  the  unsuccessful  party  to  the  litigation.  In  the  present  case, 
I  see  no  sign  of  an  attempt  on  the  part  of  the  plaintiff  needlessly  to  inflame  the  costs  : 
but  I  do  see  something  like  signs  of  wilful  delay  on  the  [314]  part  of  the  defendants, 
for  which  I  can  find  no  excuse.  The  sum  allowed  in  this  case  is  undoubtedly  very 
large.  But  I  think  it  is  authorized  by  the  principle  laid  down  by  this  court  in  Reynolds 
V.  Harris,  3  C.  B.  (N.  S.)  267,  in  the  judgment  of  Cockburn,  C.  J.  His  Lordship  says  : 
"  We  should  be  sorry  to  admit  it  possible  that  there  is  any  imperative  rule  of  law  or 
inveterate  practice,  by  which  we  are  compelled  to  order  that  the  expense  of  unsuccess- 
fully attempting  to  prove  falsehoods,  which  we  know  by  the  information  of  the  judge 
to  have  been  found  false  by  the  jury,  must  nevertheless  be  paid  for  by  the  party  who 
so  far  had  tiiith  on  his  side.  We  apprehend  that  we  may,  and  if  we  may  we  ought, 
to  prevent  our  proceedings  from  being  abused  and  perverted  ;  and  that  we  ought  not 
to  abstain  from  doing  so  in  a  case  where  the  truth  appears,  because  there  may  arise 
many  others  in  which  we  cannot  arrive  at  it.  JFu  apprehend  that  the  court  is  boiirul  not  to 
allmu  a  successful  party  all  the  expense  he  may  have  tlwught  pvper  to  incur,  where  we  can  see 
that  part  of  it  has  been  needless.  If  a  party  were  to  insist  upon  calling  fifty  witnesses  to 
prove  a  notorious  fact  formally  involved  in  a  disputed  issue,  we  may  doubt  whether 
the  judge  could  lawfully  reject  the  evidence  of  any  one  of  them  :  but  we  cannot  doubt 
that  the  Master  would  not  allow,  and  that  the  court  would  uphold  the  Master  in  not 
allownig,  the  expenses  of  them  all.  Quite  irnhpendeiit  of  statute  and  rule,  a  discretion 
ought  to  he,  and  is  in  practice,  exercised  as  to  the  amount  of  costs ;  and  useless  expenditure 
ought^  to  he,  and  is  in  practice,  disallowed."  The  same  principle  was  recognized  in  ^vans 
v.  IFutson,  3  C.  B.  327.  We  have  carefully  considered  this  matter  ;  and,  if  we  had 
not  been  perfectly  satisfied  that  no  injustice  has  been  done,  a  review  of  the  taxation 
would  have  been  ordered.  We  think  it  right,  though  it  is  hardly  neces-[315]-sary,  to 
warn  the  Masters  that  great  care  and  caution  are  to  be  observed  in  such  cases  as  these. 
We  thmk  the  rule  must  be  discharged  with  costs. 

Rule  discharged,  with  costs. 
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Langton  and  Another,  Assignees  of  Hollway  and  Others,  Bankrupts  v.  Waring 
AND  Others.    Jan.  Isth,  1865. 

[S.  C.  11  L.  T.  633  ;  13  W.  R.  347.     Referred  to,  Young  v.  Matthews, 
1866,  L.  R.  2  C.  P.  129.] 

A.  &  Co.  contracted  with  B.  &  Co.  for  the  purchase  of  a  large  quantity  of  railway 
sleepers,  to  be  delivered  at  intervals  at  the  wharf  of  A.  &  Co  ,  and  to  be  paid  for  on 
delivery.  The  sleepers  arri\'ed  at  the  wharf  of  B.  &  Co.  in  timbers  of  length  sufficient 
when  sawn  asunder  to  make  each  two  sleepers.  After  several  deliveries  had  taken 
place,  one  of  the  firm  of  B.  &  Co.  called  at  the  office  of  A.  &  Co.,  and  obtained  from 
A.  an  advance  of  6001.  "  mi  account  of  the  last  cargo  of  timber,"  which  he  represented 
to  be  and  which  then  ivas  at  the  wharf  of  B.  &  Co.,  and  a  portion  of  which  had  ali-eady 
been  sawn  into  sleepers  : — Held,  that  this  was  such  a  specific  appropriation  of  the 
timber  and  sleepers  to  A.  &  Co.  (who  had  possessed  themselves  of  them)  as  to 
entitle  them  to  retain  them  as  against  the  assignees  of  B.  &  Co.,  who  had  become 
bankrupt  after  the  advance. 

This  was  an  action  brought  by  the  assignees  of  Messrs.  Hollway,  Hart,  &  Co., 
bankrupts,  against  the  defendants,  for  the  conversion  of  a  quantity  of  timber  and 
railway-sleepers,  under  the  circumstances  hereinafter  mentioned.  By  consent,  and 
under  a  judge's  order,  the  following  case  was  stated  for  the  opinion  of  the  court, 
without  pleadings : — 

1.  The  bankrupts  carried  on  business  as  timber-merchants,  under  the  firm  of 
Hollway,  Hart,  &  Co.,  at  King's  Lynn,  in  the  county  of  Norfolk.  The  defendants 
are,  and  were  at  the  time  of  the  transactions  hereinafter  detailed,  railway-contractors, 
carrying  on  business  in  Victoria  Street,  Westminster,  under  the  firm  of  Waring  &  Co., 
and  were  constructing  the  works  of  the  Lynn  and  Sutton  railway. 

2.  In  the  months  of  May  and  June,  1863,  a  correspondence  took  place  between 
the  defendants  and  the  bankrupts  relative  to  the  supply  by  the  bankrupts  to  the  defen- 
dants of  a  quantity  of  sleepers  for  the  said  railway,  and  of  which  the  following  are  the 
material  parts  : — 

[316]  May  16th,  1863.     Waring  &  Co.  to  Hollway,  Hart,  &  Co. 

"  We  shall  require  about  17,000  or  18,000  sleepers  for  the  Lynn  and  Sutton  railway. 
They  will  be  as  follows  (stating  the  sizes  required).  We  shall  be  glad  to  receive  your 
price  for  the  above." 

June  16th,  1863.     Hollway,  Hart,  &  Co.  to  Waring  &  Co. 

"  We  beg  to  annex  our  price  for  foreign  sleepers  for  the  Lynn  and  Sutton  railway. 
Should  you  not  require  them  for  two  or  three  months,  of  course  we  can  arrange  the 
shipments  accordingly. 

"  Delivered  alongside  wharf. 

"10,000       8x4  at  Is.  8d  each. 
5,000       9x4^  at  Is   lOd.  „ 
2,500     llxS^at  2.S.  9d.     „     " 

June  8th,  1863.     Waring  &  Co.  to  Hollway,  Hart,  &  Co. 

"  Lynn  and  Sutton  railway  sleepers.  Let  me  know  whether  you  could  supply  a 
large  number  of  the  9  x  4|  sleepers  at  the  price  quoted  say, 

"3,000         .  .  .  .  8x4 

14,000         .  .  .  .  9x4| 

3,000         .  .  .  .11x5^ 

"  Also  say  what  is  the  port  where  they  would  be  shipped  from,  and  whether  they 
are  red  wood,  and  well  grown  ;  as  I  should  not  take  white  Dantzic  or  soft  grown 
timber.  They  must  be  good,  sound,  well-grown  stuff.  The  prices  will  suit,  if  the 
article  is  really  good.  Payment,  six  months'  bill,  renewable,  at  our  option,  three 
months,  at  bank  rate  of  interest." 

June  9th,  1 863.     Hollway  &  Co.  to  Waring  &  Co. 

"  You  can  have  your  quantity  of  sleepers  at  the  prices  quoted,  all  good,  sound, 
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\vcll-i<i-own  Dantzie  red  wood.  Four  months,  and  renewable  for  three  months.  Reply, 
post  to-night." 

[317]  .Tune  10th,  186:5.     Waring  &  Co.  to  Hollway  &  Co. 

"I  have  received  your  telegram.  You  must  take  six  months'  bill,  renewable  for 
three  months.  Let  me  know  if  you  agree  to  this,  and  the  matter  will  be  settled. 
The  sleepers  to  be  delivered  as  late  in  the  season  as  will  be  practicable;  say, 
October  1st." 

3.  Either  by  letter  or  telegram,  the  above  terms  were  accepted  by  Hollway,  Hart, 
&  Co.  In  the  following  July,  the  terms  were  by  letters  lietween  the  paities  modified 
so  far  as  that  the  defendants  agreed  to  pay  cash  instead  of  bills,  on  being  allowed  a 
certain  discount,  which  is  not  at  present  material. 

4.  A  large  portion  of  the  sleepers  were  delivered  and  paid  for  under  the  above 
contract:  and,  in  the  month  of  December,  1863,  the  last  lot  only  remained  to  be 
delivered.  Hollway,  Hart,  &  Co.  imported  the  timber  from  Dantzic  in  pieces  each 
of  which  when  sawn  made  two  sleepers.  The  cargoes  were  discharged  at  the  wharf 
and  premises  of  Hollway,  Hart,  &  Co.,  at  Lynn,  where  the  timbers  were  sawn  into 
sleepers  as  just  mentioned,  and  then  delivered  alongside  the  wharf  of  the  defendants, 
also  at  Lynn,  at  a  distance  of  about  half  a  mile  from  Hollway,  Hart,  ife  Co.'s  works, — 
that  being  the  whai'f  mentioned  in  the  letter  of  the  6th  of  June,  1863,  .already  set 
forth.  The  defendants  knew  that  the  timber  was  imported  in  sizes  double  those  of 
the  sleepers  required,  and  that  they  required  to  be  sawn  up  by  Hollway,  Hart,  d'  Co., 
before  delivery. 

5.  The  last  cargo,  consisting  of  the  timber  necessary  to  complete  the  contract, 
arrived  from  Dantzic  at  the  wharf  of  Hollway,  Hart,  &  Co  on  the  14th  of  December, 
1863  ;  and,  on  the  16th  of  December,  John  Hart,  the  younger  (one  of  the  firm),  called 
at  the  office  of  the  defendants  at  Lynn,  and,  in  manner  detailed  in  the  examination 
set  out  in  the  appendix,  asked  for  an  advance  of  6001.  on  account  of  that  cargo. 

[318]  Thereupon  Mr.  Annett,  the  clerk  to  the  defendants  at  Lynn,  communicated 
with  his  principals  in  London  (the  defendants),  and  on  the  19th,  Mr.  Eckersley,  one 
of  the  defendants,  came  to  Lynn,  and  made  the  advance  requested.  The  details  of 
what  passed  between  John  Hart,  the  younger,  and  Mr.  Annett,  and  Mr.  Eckersley, 
appear  in  the  examination  of  these  gentlemen  before  the  Bankruptcy  court,  copies  of 
which  were  appended  to,  and  formed  part  of  the  case  (a). 

(«)  Mr.  Eckersley's  examination  before  the  Bankruptcy  court  was  as  follows  : — 
"William  Eckersley,  of  King's  Lynn,  in  the  county  of  Norfolk,  contractor,  being 
sworn  and  examined,  &c.,  upon  his  oath  saith,— I  am  a  member  of  the  firm  of  Waring 
Brothers,  &  Eckersley,  of  Victoria  Street,  Westminster,  contractors.  We  are  the 
contractors  of  the  line  between  Lynn  and  Sutton.  In  May  last,  we  entered  into 
a  correspondence  with  the  bankrupts  for  the  supply  of  sleepers  for  this  line.  The 
contract  was  for  20,000  sleepers,  which  was  contained  in  several  letters.  We  have 
a  clerk  named  Annett,  who  was  our  cashier  at  Lynn.  He  was  only  cashier,  and  kept 
the  books.  We  had  a  manager  on  the  line.  On  the  17th  of  December  last,  I  got  the 
following  letter, — 

"  '  Contractors'  Office,  King's  Lynn, 
'"16th  Dec.  1863. 
Dear  Sir,— Mr.  Hart  has  just  called  in  to  know  if  you  could  oblige  him  with 
a  cheque  for  6001.  mi  account  of  the  cargo  of  sleepers  now  in:  he  gives  as  a  reason  for 
this  application,  that  he  is  called  upon  bv  his  people  at  Dantzic  to  pay  for  the  whole 
ot  of  sleepers  he  has  had  from  them,  and  had  hoped  to  have  been  paid  by  us  for  the 
fast  lot  long  ago  ;  but  the  vessel  has  been  so  long  on  the  way  that  the  time  for  settling 
with  his  Dantzic  firm  had  expired.  He  also  .savs  that  the  whole  lot  when  sawn  and 
clelivered  will  come  to  between  8001.  and  9001.  '  In  case  you  consent  to  let  him  have 
It,  1  enclose  a  cheque  tilled  up.  «  >  r    c.  F.  Annett. 

"On  receiving  this  letter,  I  did  not  send  the  cheque;  but  I  wrote  to  Mr.  Annett 
to  say  that  1  should  be  at  Lynn  the  next  day,  and  would  give  him  the  necessary 
cheques  for  the  pay  and  Mr.  Hart,  &c.  I  went  down  on  the  19th,  and  saw  Mr.  Hart, 
who  called  at  our  office.  He  said  he  had  been  pressed  for  money  by  the  parties  from 
wHom  he  had  the  sleepers,  and  that  the  vessel  had  been  delayed  by  the  stormy  weather 
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[319]  6.  All  previous  deliveries  unHer  the  contract  had  heen  settled  for,  and  the 
account  between  the  parties  stands  in  the  defendants'  books  in  the  manner  set  out  in 
the  following  account : — 


Dr. 


Hoi  1  way,  Hart,  &  Co. 


Contra. 


Cr. 


1S63. 

£ 

s. 

d. 

1863. 

£ 

s. 

d. 

September   2. 

To  Cash 

.       54 

0 

0 

August       13. 

By  timber  . 

54 

0 

0 

i- 

.     274 

0 

0 

24. 

„    sleepers 

274 

0 

0 

„         15. 

.     360 

0 

0 

September  14. 

jj         »j 

360 

0 

0 

21. 

.     495 

0 

0 

18. 

J)         j> 

495 

0 

0 

October        7. 

.       47 

0 

0 

25. 

„    timber  . 

47 

0 

0 

November  1 1 . 

.       83 

0 

0 

October       31. 

)j         ji 

83 

0 

0 

December    5. 

.       27 

0 

0 

Xovember  30. 

J)         )) 

27 

0 

0 

16. 

.     600 

0 

0 

Balance, 

£ 

600 

0 

0 

£1,940 

0 

_0 

1,940 

0 

0 

So  far  as  regards  the  balance,  the  same  was  struck  by  the  defendants'  clerk  on  or 
about  the  15th  of  January,  1864. 

and  that  it  would  be  a  great  convenience  to  him  if  I  would  advance  him  on  account  of 
this  cargo.  I  agreed  to  do  so,  and  gave  him  a  cheque.  I  did  not  hand  him  the  cheque 
personally.  I  handed  it  to  Mr.  Annett,  who  handed  it  to  Mr.  Hart  in  my  presence: 
but  what  I  state  represents  the  whole  transaction.  He  asked  fen-  the  money  mi  account 
of  that  cargo  then  heing  discharged,  and  I  agreed  to  give  it  to  him  on  account  of  that  cargo. 
Xo  leceipt  was  taken,  so  far  as  I  know.  He  said  nothing  about  security  :  but  I  con- 
sidered the  cargo  as  security,  but  repeated  his  request  that  I  would  make  him  an 
advance  either  tm  cargo,  or  on  account  of  the  cargo.  I  do  not  recollect  which  word  he 
used.  I  had  made  other  payments  on  account  of  the  contract  for  sleepers,  but,  so  far 
as  I  know,  not  by  way  of  anticipation.  Mr.  Hart  stated  on  the  19th  that  the  sleepers 
would  be  cut  up  very  soon,  and  would  be  delivered  very  soon.  On  the  5th  of  January, 
I  first  heard  that  Hart,  jun.,  had  absconded.  Previously  to  this,  I  had  asked  why  the 
sleepers  had  not  been  delivered,  and  had  directed  my  foreman  to  press  for  delivery, 
as  we  wanted  the  sleepers  on  the  line.  The  moment  I  heard  that  Hart  had  absconded, 
I  became  anxious  to  have  the  sleepers  in  my  possession,  as  I  considered  I  had  bought 
and  paid  for  them  ;  and  shortly  afterwards  I  took  advice,  and,  acting  upon  it,  I  gave 
instructions  to  my  people  to  take  possession.  Before  ray  men  took  the  sleepers,  I  saw 
Mr.  Beloe,  and  I  told  him  of  my  intention  to  take  the  sleepers.  As  far  as  I  rem.ember, 
I  said  the  sleepers  were  ours,  and  we  should  take  them.  On  that  occasion,  I  don't 
remember  making  use  of  the  word  mortgage.  /  am  prepared  to  state  that  I  adranced  the 
6001.  on  account  of  the  specific  cargo" 

The  examination  of  Mr.  Annett  was  as  follows  : — 

"  Richard  Charles  Francis  Annett,  of  King's  Lynn,  in  the  county  of  Norfolk,  cashier 
and  clerk  to  Messrs.  Waring,  Brothers,  &  Eckersley,  the  contractors  for  the  Lynn  and 
Sutton  line,  being  sworn  and  examined,  &c.,  upon  his  oath  saith.  On  the  16th  of 
December  last,  Hart,  jun.,  called  on  me  and  said,  'I  have  just  called  in  to  know  if  you 
think  Mr.  Eckersley  would  object  to  let  us  have  (referring  to  the  firm)  5001.  or  6001. 
on  account  of  the  cargo  of  sleepf-rs  now  in.'  I  replied,  '  Well,  you  know  that  Mr.  Eckersley 
is  at  present  in  London  ;  but  there  will  be  no  harm  done  if  I  write  telling  him  of  your 
application  ;  and  I  can  let  you  have  an  answer  by  Friday  morning.'  He  replied,  '  I 
want  it  by  to-morrow.'  He  stood  thinking  for  a  few  moments,  and  then  said,  '  JFell, 
Friday  v:ill  do;  will  j'ou  write  him  by  this  post?'  I  wrote  the  letter  in  his  presence 
to  Mr.  Eckersley  :  he  did  not  read  the  letter  that  I  wrote :  but  he  answered  my 
questions  whilst  I  was  writing  the  application  to  Mr.  P^ekersley,  and  I  therefore  felt 
satisfied  that  I  was  giving  a  correct  version  of  the  application.  I  made  a  note  in  my 
diary, — '  Hart  called  to  know  if  we  could  let  him  have  6001.  on  account  of  cargo  now 
in  :  told  him  I  would  write  Mr.  E.  by  this  post.'  On  the  Friday,  the  18th,  Mr.  John 
Hart,  jun.,  called  again  just  after  post-time  to  know  what  reply  Mr.  Eckersley  had 
sent.  I  replied  '  I  have  received  no  letter  from  Mr.  Eckersley  this  morning,  and 
therefore  I  am  afraid  he  is  away  from  London.'  Later  in  the  day,  I  received  a  telegram 
from  Mr.  Eckersley,  that  he  would  be  at  Lynn  on  Saturday,  at  1 2.     I  then  sent  word 


^gg  TjANGTON  r.  waring  is  c.  b.  (n.  s.)  320. 

r320]  The  balance  of  6001.  in  that  account  represents  the  state  of  the  account 
when  that  sum  had  been  advanced  ;  but  the  price  of  the  whole  of  the  sleepers 
reniainin"  to  be  delivered  under  the  contract  was  between  8001.  and  9001. 

[32lf'  7.  On  the  29th  of  December,  and  before  any  of  the  sleepers  were  delivered, 
John  Hart  the  younger  committed  an  act  of  bankruptcy,  by  absconding,  taking  with 
him,  amongst  other  moneys  belonging  to  the  firm,  the  proceeds  of  the  cheque  for  6001. 
lianded  to  him  by  Mr.  Eckersley. 

[322J  8.  On  the  5th  of  January,  1864,  Mr.  Eckersley  saw  Mr.  Beloe,  then  the 
atturnL'\-  for  John  Hart,  the  younger,  and  Mr.  Hollway,  and  claimed  the  sleepers,  as 
mentioned  in  his  examination. 

9.  On  the  9th  of  January,  however,  the  defendants  sent  about  two  hundred  men 
to  the  works  of  Hollway,  Hart,  &  Co.,  and  took  away  971  sleepers  sawn  up  and  i-eady 
for  delivery,  and  -5.39  pieces  of  timber  not  then  sawn  up  or  converted  into  sleepers. 
The  seizure  and  [323]  taking  away  were  against  the  will  and  without  the  consent  of 
Hollway,  Hart,  &  Co.,  who  had  not  then  been  adjudicated  bankrupts.     The  sleepers 

to  that  effest  to  Halt,  jun.,  and  advised  him  to  be  in  the  way  on  Saturday.  On 
Saturday,  the  19th,  I  received  a  letter  from  Mr.  Eckersley,  repeating  his  telegram, 
that  he  "would  be  at  Lynn  at  1 2,  and  adding,  '  I  will  then  give  _you  the  necessary 
cheques  for  the  pay,  and  Mr.  Hart,  &c.'  Mr.  Hart  came  in  .some  time  during  the 
morning,  and  I  then  told  him  it  was  certain  Mr.  Eckersley  would  be  hei-e,  ami  that 
he  had  better  be  in  the  way  to  answer  any  questions  Mr,  Eckersley  might  wish  to 
put  to  him  as  regarded  a  reason  for  the  application.  At  3  o'clock  that  afternoon, 
Hart,  jun.,  called,  and  saw  Mr.  Eckersley  and  myself ;  when  Mr.  Eckersley  said  to 
him,  '  I  did  not  send  your  cheque,  as  I  was  coming  down.  I  have  no  objection  to 
your  having  the  cheque,  but  tell  us  zohen  the  sleepers  are  likely  to  be  delivered.'  He 
replied,  'Thei/  are  smdng  away  at  them  noiv,  so  that  in  a  few  days  the  whole  cargo  will  he 
delivered.'  The  cheque  was  then  signed  by  Mr.  Eckersley,  who  handed  it  to  me,  and 
I  handed  it  to  Hart,  jun.,  at  the  same  time  saying,  '  I  must  have  some  kind  of  receipt 
for  this  cheque,  or  I  shall  have  nothing  to  shew  for  it.'  He  replied,  'Oh,  look  here: 
I  will  indorse  it  in  your  presence ;  for,  you  will  receive  the  account  foi'  the  whole  cargo  next 
«re/i,  and  then  I  shall  have  to  trouble  you  for  2001.  ov  3001.  more.'  Nothing  was  said  by 
Mr.  Eckersley  or  myself  against  this  arrangement,  the  matter  being  treated  in  good 
faith,  and  not  a  doubt  cast  on  either  side.  I  subsequently  made  a  note  in  the  afore- 
said diary  of  his  calling,  which,  as  far  as  I  can  recollect,  was,  '  John  Hart  called  and 
received  his  cheque  ; '  and,  when  entering  up  my  cash  book,  I  made  a  note  on  a  slip 
of  paper  for  the  voucher-book,  to  the  following  effect : — '  King's  Lynn,  19th  December, 
1863.  Memorandum.  Paid  Mr.  John  Hart,  for  Hollway  and  Hart,  6001.,  by  cheque, 
on  account  of  cargo  per  "  Mare,"  per  pro.  Waring,  Brothers,  &  Eckersley,  R.  C.  F. 
Aimett:'  and,  when  hearing  of  Johii  Hart's  absconding,  I  went  to  the  bank  and  got 
the  cheque  bearing  his  signature  for  the  6001  I  omitted  to  mention  that,  when  Hart, 
jun.,  called  on  me  on  the  16th  of  December,  I  told  him,  'I  must  give  some  reason  in 
my  letter  to  Mr.  Eckersley  for  your  application,  or  I  don't  think  that  you  will  have 
it.'  He  replied,  '  This  cargo,  when  sawn  and  delivered,  will  come  to  hdxveen  8001.  and  9001., 
so  that  I  shall  have  to  trouble  you  fm-  2001.  or  3001.  inore  if  he  lets  me  have  the,  6001.'  I 
first  heard  about  Hart,  jun.,  having  absconded  on  Monday,  the  4th  of  January  last. 
I  have  a  note  in  my  diaiy  of  the  2nd  of  January,  which  is  as  follows,— '  Mr.  Beloe 
called  to  know  if  I  could  tell  him  what  moneys  had  been  lately  paid  to  Messrs. 
Hollway  &  Hart,  and  also  to  know  if  we  did  not  owe  them  2001.  or  3001.  on  some  con- 
tract. I  told  him  that  he  must  be  referring  to  the  present  cargo  of  sleepers  now  in,  on 
which  Mr.  John  Hart,  jun.,  had  already  asked  and  been  paid "6001.  on  account  of,  and 
which  he  stated  at  the  time  would  come  to  between  8001.  and  9001.,  thus  leaving  2001. 
or  3001  for  us  to  pay  when  they  were  all  delivered.'  On  Tuesday,  the  5th  of  January, 
1  saw  Hart,  sen.,  to  whom  I  had  written  intimating  my  intention  to  take  away  the 
sleepers.     We  took  possession  on  the  9th,  of 

"'^awn       .  .  .  .         971         9x4i 

^otsawn  .  .  .         539       llx5| 

"I  entered  the  6001.  in  the  ordinary  way  to  their  debit  in  the  ledger.  I  do  not 
thHke  eiV'^'  ''*^^''  ^^'^^  ^''  ^'''^'  ^''"■'  ^""^  ^"'®"  ^^^  ^'■'"  ""  "mortgage  on 
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seized  were  all  made  from  timber  which  had  formed  part  of  the  cargo  which  had 
arrived  as  before  mentioned  on  the  14th  of  December.  The  timber  seized  was  part 
of  such  cargo. 

10.  Messrs.  Hollway,  Hart,  &  Co.  were  adjudicated  bankrupts  on  the  19th  of 
January,  1864,  on  a  joint  petition  by  a  creditor.  The  acts  of  bankruptcy  on  which 
the  adjudication  took  place,  were,  as  regards  Henry  Hollway,  and  John  Hart,  the 
elder,  declarations  of  insolvency  filed  by  them  on  the  said  19th  of  January,  1864,  and, 
as  regards  John  Hart  the  younger,  his  absconding  on  the  said  2Hth  of  December, 
1863. 

11.  The  plaintifls  were  duly  appointed  assignees  of  Hollway,  Hart,  &  Co. 

liJ.  It  was  admitted  that  before  action  the  assignees  made  a  demand  of  the  .sleepers 
and  timber,  which  was  met  by  a  refusal  on  the  part  of  the  defendants. 

13.  It  was  agreed  that  the  court  should  draw  any  inferences  of  fact  which  a  jury 
ought  to  have  drawn. 

"14.  The  question  for  the  decision  of  the  court  was,  whether,  inider  the  circum- 
stances, the  plaintiffs  were  entitled  to  succeed  in  the  action,  in  respect  of  the  sleepers 
and  timber  seized  and  taken  by  the  defendants,  or  either  of  them. 

1.5.  If  the  court  should  ho  of  opinion  that  the  plaintiffs  were  entitled  to  succeed 
in  respect  of  both  or  either  of  the  said  claims,  judgment  was  to  be  entered  up  for  the 
plaintiffs  for  a  sum  to  be  agreed  upon  by  the  parties,  or,  in  case  of  their  difference, 
to  be  settled  by  the  Master,  together  with  costs  of  suit. 

16.  If  the  court  should  be  o"f  opinion  that  the  plaintiffs  were  not  entitled  to  succeed 
in  the  action,  judgment  was  to  be  given  for  the  defendants,  with  costs. 

[324]  Field,  Q.  C.  with  whom  was  X.  Wills i,  for  the  plaintiffs.     The  question  is, 
whether  the  sleepers  or  the  unsawn  timber,  the  subject  of  this  action,  passed  to  the 
defendants  under  the  circumstances  stated   in   the  case.      [Willes,  J.      Or,  rather, 
whether  the   defendants  are   to  lose  the  goods  and   their  price.]      By  the  original 
contract,  it  is  clear  that  no  property  passed  to  the  purchasers  until  the  timbers  had 
been  sawn  into  sleepers  by  the  vendors,  and  delivered  at  the  purchasers'  wharf.     If 
the  timber  or  the  sleepers  had  been  destroyed  by  lire  whilst  upon  the  premises  of  the 
vendors,  the  purchasers  could  not  have  been  charged,  neither  would  the  vendors  have 
been  absolved  from  delivering  other  sleepers  pursuant  to  their  contract.     [Keane,  Q.  C, 
contra,  assented  to  this.     Erie,  C.  J.     The  question  is,  whether  by  the  transaction 
of  the  19th  of  December,  1863,  the  goods  did  not  become  a  pledge  or  security  for  the 
6001.  advanced.]     What  p;issed  upon  that  occasion,  it  is  submitted,  did  not  convey  the 
property,  or  give  the  defendants  any  equitable  claim  upon  it :  all  it  amounted  to,  was 
a  pre-payment  on  account  of  the  contract.     [Erie,  C.  J.     Was  it  not  an  agreement 
that  the  property  should  stand  charged  with  the  sum  advanced?]      To  operate  as 
a  valid  chai-ge,  there  must  be  a  contract  of  hypothecation  or  mortgage.     [Willes,  J. 
Or  a  pledge.]     To  enure  as  a  pledge,  there  must  be  a  change  of  possession.     [Willes,  J. 
It  has  been  held  that  there  may  be  a  pledge  without  actual  possession  :  Ri'ecen  v.  Capper, 
5  X.  C.  136,  6  Scott,  877  ;  Martin  v.  Reid,  11  C.  B.  (X.  S.)  730.]     There  must  be  some 
positive  contract  that  the  timber  was  to  become  thenceforth  the  property  of  Messrs. 
Waring,  in  consideration  of  a  pre-payment  of  6001       Of  that  there  is  no  evidence 
whatever.     There  was  not  even  an  appropi-iation  of  the  cargo  by  the  vendors  and  an 
assent  thereto  by  the  purchasers  :  the  pro-[325]-perty  remained  just  where  it  was.     It 
cannot  be  denied  that  it  was  the  intention  of  Hollway,  Hart,  &  Co.  to  appropriate  the 
particular  timber  to  the  formation  of  sleepers  to  satisfy  their  contract  with  Messrs. 
Waring.     But,  until  it  had  been  specifically  appropriated,  and  sawn,  and  delivered 
at  their  wharf,  there  was  nothing  done  which  bound  Hollway,  Hart,  &  Co.  to  deliver 
or  Messrs.  Waring  to  receive  these  particular  goods.      [Willes,  .J.     When  was  the 
timber  cut  into  sleepers?]     The  timber  arrived  at  the  wharf  of  the  bankrupts  on  the 
14th  of  December:  it  does  not  appear  when  it  was  cut  into  sleepers.     [Erie,  C.  J., 
referred  to  Mogg  v.  Baker,  3  M.  &  W.  19-5.]     There,  A.  agreed  to  assign  to  B.  certain 
specific  goods  by  way  of  security  for  money  advanced  by  B.  for  the  purchase  of  them, 
and  afterwards,"in  pursuance  of  such  agreement,  actually  assigned  them  :  and  it  was 
held  that,  although  the  assignment  itself  was  made  under  such  circumstances  as  would 
have  rendered  it  void  under  the  Insolvent  Debtor's  Act  (7  G.  4,  c.  57),  and  A.  subse- 
quently took  the  benefit  of  that  act,  his  assignees  were  not  entitled  to  the  goods.     The 
transaction  there  was  of  a  totally  different  character  from  this.     There,  Baker  ha,d 
no  interest  in  the  goods  :  he  was  under  no  liability  to  pay.     What  he  said  was,  I  will 
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assist  vou  to  i;et  the  furniture,  if  you  will  give  me  a  security  upou  it.  The  fidv.uice 
'was  made  upon  that  specific  security.  [Willes  J.  There  is  a  recent  case  m  the 
House  of  Lords  where  this  matter  was  very  fully  gone  intoj  That  was  a  case  of 
Hohvml  V  Marshall,  33  Law  J.,  Chan.  193.  There,  A.  by  deed  assigned  to  B.  all  the 
luiehinerv  in  and  about  a  certain  mill,  upou  trust  for  securing  a  sum  of  money  ;  and 
it  was  thereby  provided  that  all  the  machinery  which  during  the  continuance  ot  the 
security  should  be  fixed  or  placed  in  the  mill  in  addition  to  or  in  substitution  foi-  the 
former"  machinery,  should  be  [326]  subject  to  the  trusts  of  the  assignment,  and  A. 
undertook  to  do  'all  that  was  necessary  to  vest  the  substituted  and  added  machinery 
ill  B  The  assignment  was  duly  registered  as  a  bill  of  sale,  and,  after  the  date  of 
it,  A.  placed  other  machinery  in  the  mill  in  addition  to  that  which  was  there  at  the 
date  of  the  assignment,  and  gave  notice  to  B.  of  such  substitution  and  addition.  A. 
continued  in  possession  according  to  the  terms  of  the  assignment.  Vice-Chancellor 
Stuart  held  that,  the  machmert/  l/eiiig  in  A.'s  pusmdon  as  a</cnt  of  B.,  B.  was  entitled, 
as  airainst  a  judgment-creditor  of  A.  who  had  sued  out  execution  against  A.,  to  the 
additional  machinery.  This  decision  was  reveised  by  Lord  Campbell,  C,  on  the 
"■round  of  A.'s  possession  not  being  suflicient  to  support  B.'s  claim,  and  on  the  ground 
that,  to  give  B.  the  complete  title  to  the  substituted  and  added  machinery,  it  was 
necessary  that  there  should  be  a  novus  actus  interveiiiens.  The  House,  on  appeal, 
reversed  Lord  Campbell's  judgment,  and  restored  that  of  Vice-Chancellor  Stuart. 
Lord  Westbury,  C,  in  delivering  his  opinion,— after  stating  the  facts,— said  :  "The 
question  might  be  easily  decided  by  the  application  of  a  few  elementary  principles 
Ion"  settled  in  courts  of  equity.  In  equity,  it  was  not  necessary  for  the  alienation 
of  property  that  there  should  be  a  formal  deed  of  conveyance.  A  contract  for  valuable 
consideration,  by  which  it  was  agreed  to  make  a  present  transfer  of  property,  passed 
at  once  the  beneficial  interest,  provided  the  contract  was  one  of  which  a  court  of  equity 
would  decree  specific  performance."  What  contract  is  there  here,  of  which  specific 
performance  would  be  decreed?  "Li  the  language  of  Lord  Hardwicke,"  continues 
his  Lordship,  "  the  vendor  became  a  trustee  for  the  vendee,  subject  of  course  to  the 
contract  being  one  to  be  specifically  performed.  And  this  was  true,  not  only  of  con- 
[327]-tracts  relating  to  real  estate,  but  also  of  contracts  relating  to  personal  property, 
provided  that  the  latter  were  such  as  a  court  of  equity  would  direct  to  be  specifically 
performed.  A  contract  for  the  sale  of  goods,  as,  for  example,  of  five  hundred  chests 
of  tea,  was  not  a  contract  which  would  be  specifically  performed,  because  it  did  not 
relate  to  any  chests  of  tea  in  particnlar ;  but  a  contract  to  sell  the  five  hundred  chests 
of  a  particular  kind  of  tea  which  '  are  now  in  my  warehouse  in  Gloucester,'  was  a 
contract  relating  to  specific  property,  and  which  would  be  specifically  performed.  The 
buyer  might  maintain  a  suit  in  equity  for  the  delivery  of  a  specific  chattel,  when 
it  was  the  subject  of  a  contract,  and  for  an  injunction  (if  necessary),  to  restrain  the 
seller  from  delivering  it  to  any  other  person."  Speaking  of  Mogg  v.  Baker,  his  Lord- 
ship added  :  "Some  use  was  made  at  the  Bar,  and  in  the  court  below,  of  the  language 
attributed  to  Mr.  Baron  Parke,  in  the  case  of  Mogg  v.  Baker.  That  learned  judge 
appeared  to  have  given,  not  his  own  opinion,  but  what  he  understood  would  have  been 
the  decision  of  a  court  of  equity  upon  the  case.  He  was  represented  as  speaking  upon 
the  authority  of  one  of  the  judges  of  the  court  of  Chancery.  Any  communication 
so  made  was  of  course  extrajudicial :  and  there  w^as  much  danger  in  making  com- 
munications of  such  a  nature  the  ground  of  judicial  decision.  But  what  appeared  to 
have  been  the  principle  intended  to  be  stated  was  correct;  for,  Mr.  Baron  Parke, 
speaking  of  the  agreement  in  the  case,  said  '  It  would  cover  no  specific  fui-niture,  ancl 
would  confer  no  right  in  equity.'  It  had  been  already  explained  that  a  contract 
relating  to  goods,  but  not  to  any  specific  goods,  would  not  be  the  subject  of  a  decree 
for  specific  performance,  and  that  a  contract  that  could  not  be  specifically  performed 
would  not  a\'ail  to  transfer  any  estate  or  interest.  If,  [328]  therefore,  the  contract 
in  Mogg  v.  Baker  related  to  no  specific  furniture,  it  was  true  that  it  would  not  at  the 
time  of  its  execution,  confer  any  right  in  equity  :  but  it  was  equally  true  that  it  would 
attach  on  furniture  answering  the  contract  when  acquired,  provided  the  contract 
remained  m  force  at  the  time  of  such  acquisition.  Whether  a  right  construction  was 
put  upon  the  agreement  in  Mogg  v.  Baker  was  a  different  question,  and  one  which  it 
was  needless  to  consider,  as  the  proposition  stated  by  the  learned  judge  was  quite 
consistent  with  the  principles  on  which  this  ca.se  ought  to  be  decided."  [Williams,  J. 
I  do  not  see  how  those  principles  are  to  be  brought  to  bear  upon  this  case.]     The  real 
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i]uestiou  is,  whether  there  is  a  contract  sufficient  to  pass  the  property  either  in  the 
timber  or  the  sleepers.  The  contract  was  for  a  certain  number  of  sleepers.  There 
was  no  specific  appropriation,  and  no  settlement  of  account.  The  parties  met ;  pre- 
payment was  asked,  and  6001.  was  advanced  to  the  sellers  in  part>-payment  of  a  sum 
which  it  was  believed  would  become  due  from  the  buyers.  Was  that  enough  to  give 
the  latter  a  right  to  any  specific  timljer  or  any  specific  sleepers?  Clearly  it  was  not'. 
[Williams,  J.  Suppose  the  bankrupts  had  said  to  Eckersley,  "  If  you  will  give  us  an 
advance  of  6001.,  we  agree  to  appropriate  to  you  those  sleepers  or  this  timber," — would 
not  equity  consider  that  done  which  ought  to  have  been  done  !]  If  there  be  a  specific 
charge,  it  ought  to  be  made  out  by  clear  and  unambiguous  language.  Why  should 
the  defendants  have  exhibited  so  much  anxiet}'  for  the  delivery  of  the  cargo,  if  they 
had  a  present  security  or  charge  upon  it  foi-  their  advance?  [Keating,  J.  Hart's 
original  application  was,  to  have  au  advance  "on  account  of  the  cargo  now  in."]  That 
would  not  constitute  a  charge  upon  it,  or  anything  of  which  a  court  of  equity  would 
decree  specific  performance. 

[329]  Keane,  Q.  C,  contni,  was  not  called  upon. 

Eklk,  C.  J.  I  think  our  judgment  in  this  case  ought  to  be  for  the  defendants. 
The  action  is  brought  bj'  the  plaintiff's  as  assignees  of  Messrs.  Hollway,  Hart,  &  Co., 
Iwnkrupts,  to  recover  the  value  of  certain  timber  and  sleepers  alleged  to  have  been 
wrongfully  converted  by  the  defendants.  It  appears  that  early  in  1863,  the  bankrupts 
entered  into  a  contract  to  deliver  a  certain  number  of  railway  sleepers  to  Messrs. 
Waring,  the  defendants,  and  in  performance  of  that  contract  delivered  to  them  a 
lonsiderable  number,  which  were  duly  paid  for.  At  last  came  the  cargo  upon  which 
this  question  arises.  The  timber  arrived  from  Dantzic  at  the  wharf  of  the  bankrupts 
on  the  14th  of  December.  It  consisted  of  timbers  of  such  length  that  when  sawn 
asunder  e.ich  would  make  two  sleepers.  On  the  IGth  of  December,  John  Hart,  one 
of  the  bankrupts,  called  at  the  office  of  the  defendants,  and  asked  Annett,  their  clerk, 
if  the  firm  would  oblige  him  with  a  cheque  for  6001.  "on  account  of  the  cargo  of 
sleepers  now  in,"  telling  him  that  the  whole  lot,  when  sawn  and  delivered,  would  come 
to  between  8001.  and  9001.  My  judgment  rests  entirely  upon  what  passed  at  the  time 
that  advance  was  made.  It  was  agreed  on  all  hands  that  it  was  an  advance  made 
specifically  on  account  of  the  timber  in  question.  The  assignees  now  claim  to  keep 
both  the  money  and  the  goods.  The  question  is,  whether,  as  against  them,  what 
passed  between  the  defendants  and  John  Hart  at  the  time  of  making  that  advance 
did  not  constitute  that  6001.  a  charge  upon  the  timber,  and  make  it  an  advance  upon 
the  security  of  that  specific  cargo,  so  as  to  prevent  the  assignees,  who  take  all  the 
legal  and  equitable  rights  of  the  bankrupts,  from  being  entitled  to  claim  it.  I  am  of 
opinion  that  what  passed  upon  that  occasion  did  [330]  amount  to  an  agreement  on 
the  part  of  John  Hart  to  appropriate  this  particular  timber  as  a  security  for  the 
advance  he  was  asking.  The  argument  on  the  part  of  the  assignees  in  substance  is, 
that  this  was  a  loan  upon  the  personal  security  of  John  Hart.  If  that  had  been  the 
intention  of  the  parties,  why  should  any  reference  have  been  made  to  the  cargo  of 
timber  then  at  the  wharf  of  the  bankrupts  ?  Judging  of  the  transaction  with  the 
ordinary  prudence  of  men  of  business,  it  is  impossible  to  imagine  that  the  defendants 
intended  to  advance,  or  that  Hart  hoped  to  obtain,  the  6001.  without  the  security  of 
the  timber.  Upon  every  occasion  that  the  monej^  was  spoken  of, — as  appears  by  the 
examinations 'of  Eckersley  and  Annett, — it  was  spoken  of  as  an  advance  to  be  made 
on  account  of  the  cargo  of  sleepers  then  arrived.  If  there  had  remained  nothing  to 
be  done  to  the  timber  before  delivery,  the  property  in  it  would  have  passed  at  once. 
The  only  question  is,  whether  the  circumstance  of  its  remaining  in  the  possession  of 
the  seller  for  the  purpose  of  being  sawn  asunder  before  actual  delivery,  negatives  the 
defendant's  claim.  I  am  of  opinion  that  it  does  not.  Martin  v.  lleid,  11  C.  B.  (N.  S.) 
7:50,  is  a  distinct  authority  to  shew  that,  if  it  was  the  intention  of  the  parties  that  the 
property  should  be  charged,  the  circumstances  of  its  remaining  in  the  hands  of  the 
person  to  whom  the  advance  is  made  will  not  prevent  that  intention  fi'om  having  that 
efl'ect.  I  am  there  reported  to  have  said,  in  giving  judgment, — "The  question  is, 
whether,  as  between  these  parties,  the  words  used  constitute  the  premises  of  Martin 
the  premises  of  Bower  for  this  purpose.  I  am  clearly  of  opinion  that  the  intention 
of  the  parties  will  be  carried  out  by  holding  them  to  be  so  It  has  over  and  over  again 
been  decided  that  the  words  of  an  agreement  are  to  have  effect  according  to  the  mind 
and  intention  of  the  parties.     Thus,  a  deli-[331]-very  of  goods  in  satisfaction  of  a  debt 
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has  been  held  to  amount  to  payment:  see  Cannan  v.  ?«  2  M.  &  W.  465.  So 
where  goods  have  been  purchased  and  left  in  the  possession  of  the  vendor  for  a  special 
mirpose  of  the  vendee,  that  has  been  held  to  amount  to  a  delivery  :  Ehmre  v.  btone., 
1  Twnt  458  So  where  a  horse  was  sold,  but  left  m  the  stable  of  the  seller,  being 
onlv  removed  to  another  stall,  that  was  held  to  amount  as  between  the  buyer  and  the 
seller  to  a  delivery  And  in  many  instances  the  warehouse  of  the  vendoi'  has  been 
held  to  be  the  warehouse  of  the  purchaser,  in  order  to  carry  out  the  intention  of  the 
parties  "  That  clearly  was  the  intention  of  the  parties  here.  I  am  therefore  of 
opinion  that  the  defendants  are  entitled  to  retain  the  goods. 

Williams  J.  I  am  of  the  same  opinion.  Upon  this  special  case  we  are  to  draw 
inferences  of  fact  such  as  a  jury  would  be  warranted  in  drawing.  From  the  facts 
stated  the  only  inference  I  can  draw  is,  that  there  was  an  agreement  between  the 
contracting  parties  that  the  cargo  of  timber  then  at  the  wharf  of  the  bankrupts  was 
to  be  specifically  appropriated  as  a  security  for  the  6001.  advanced.  If  so,  it  would 
constitute  a  charge  in  equity,  and  the  timber  would  not  upon  the  bankruptcy  of  the 
sellers  pass  to  their  assignees  so  as  to  entitle  them  to  maintain  this  action. 

WiLLES,  J.  I  am  of  the  .same  opinion.  This  action  is  founded  upon  property. 
The  question  before  us  is,  whether  upon  the  advance  of  the  6001.  to  John  Hart,  there 
was  a  contract  between  him  and  the  defendants  that  these  particular  goods  should 
stand  as  a  securitv  for  that  sum.  That  is  a  question  of  fact,  upon  which  I  can  come 
to  no  other  conclusion  than  in  the  affirmative. 

[332]  Keating,  J.  I  am  of  the  same  opinion.  It  was  manifestly  intended  by 
all  imrties  that  the  cargo  of  timber  in  question  should  be  a  security  for  the  6001.  It 
is  clear,  then,  that  the  assignees  could  not  be  entitled  to  it  discharged  of  the  defen- 
dants' claim. 

Judgment  for  the  defendants. 

Hodgson  v.  Moulson.    Jan.  18th,  1865. 

By  a  mining  lease,  the  lessees  covenanted,  amongst  other  things,  that  they  would  "  from 
time  to  time  and  at  all  times  during  the  said  term  work  the  said  pits,  mines,  and 
shafts  in  a  workman-like  manner,  and  leave  pillars  of  the  said  stone  of  sufficient  strength 
to  support  the  roofs  of  the  said  mines,  and  get  and  clear  the  said  stone  in  the  usual  and 
best  way  in  which  the  same  is  done  in  other  works  of  a  like  character  in  Clayton." 
It  also  contained  covenants  to  pay  for  surface  damage,  and  at  the  expiration  of  the 
term  to  till  up  the  pits  and  shafts,  and  restore  the  surface  to  a  state  tit  for  agricultural 
purposes : — Held,  that  the  lessees  were  liable  to  the  reversioner  for  damage  done 
to  the  surface  of  the  land  by  its  cracking  and  subsiding  in  consequence  of  the  want 
of  sufficient  pillars  of  stone  being  left  to  support  the  roofs  of  the  mines, — notwith- 
standing they  might  ha\'e  worked  the  mines  in  an  usual  and  a  workman-like  manner. 

The  following  case  was  stated  (without  pleadings)  for  the  opinion  of  the  court : — 
1.  By  indenture  of  lease,  bearing  date  the  1st  ot  December,  1853,  John  Bower 
granted  and  demised  to  the  defendant  and  others  for  a  term  of  twelve  years  from  the 
1st  of  July  then  last  past,  all  the  stone,  slate,  and  flag  lying  and  being  in  and  under 
a  certain  part  of  certain  closes  of  land  situate  at  Legrams,  in  the  township  of  Horton, 
in  the  parish  of  Bradford,  in  the  county  of  York,  with  full  and  free  liberty,  power, 
and  authority  for  the  lessees  and  their  and  every  of  their  agents,  servants,  and  work- 
men, at  all  times  during  the  continuance  of  the  said  demise,  at  their  own  costs, 
charges,  and  expenses,  to  enter  into  and  upon  the  said  thereliy  demised  premises,  or 
any  part  thereof,  and  there  to  dig,  bore,  delve,  sink  for,  raise,  get,  and  work  the  said 
stone,  and  for  that  purpose  to  sink  such  pits  and  shafts,  and  set  up  such  engines, 
[333]  whimsies,  cranks,  gins,  and  other  machinery,  and  to  make  use  of  such  devices, 
ways,  and  means  as  should  be  found  necessary  or  expedient  for  working,  raising,  and 
getting  the  said  stone  in  the  best  manner,  or  as  had  been  usually  practised  in  such 
cases  in  the  township  of  Clayton,  in  the  parish  of  Bradford  aforesaid ;  and  each  of  the 
said  lessees  in  and  by  the  said  indenture  of  lease,  a  copy  whereof  was  annexed  to 
and  was  to  be  taken  as  part  of  the  case  (a),  thereby  for  himself  [334]  covenanted  with 

(a)  The  indenture  was  dated  the  1st  of  December,  1853,  and  was  made  between 
John  Bower  (through  whom  the  plaintiff  claimed)  of  the  one  part,  and  Miles  Moulson, 
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the  said  John  Bower,  his  heirs  and  assigns,  that  they  the  said  lessees  should  and  would 
from  time  to  time  and  at  all  times  during  the  said  term  work  the  said  pits,  mines, 
and  shafts  in  a  workman-like  manner,  and  leave  pillars  of  the  solid  stone  of  [335] 
sutheient  strength  to  support  the  roofs  of  the  said  mines,  and  get  and  clear  the  said 
stone  in  the  usual  and  best  way  in  which  the  same  was  then  done  in  other  works  of 
like  character  in  Clayton  aforesaid,  and  should  and  would  on  the  expiration  or  other 
[336]  sooner  determination  of  the  said  term  (amongst  other  things)  remove  all  the 
stone,  spoil,  or  rubbish  which  should  have  been  brought  out  of  the  said  pits  or  shafts, 
and  convert  the  land  which  should  have  been  used  by  them  for  any  of  the  purposes 
in  the  said  lease  into  good  arable  land,  or,  in  default  thereof,  should  and  would  pay  or 
cause  to  be  paid  unto  the  said  John  Bower,  his  heirs  or  assigns,  the  sum  of  1001.  for 
every  acre,  and  so  in  proportion  for  every  quarter  or  less  quantity  than  an  acre,  of 
such  land  not  converted  into  arable  land,  as  and  for  liquidated  damages. 

2.  By  another  indentui'e  of  lease,  dated  the  11th  of  December,  1857,  the  said 
John  Bower  granted  and  demised  to  the  defendant  and  the  said  other  lessees,  for  a 
term  of  ten  years  from  the  1st  of  .'anuary  then  next,  [337]  all  the  residue  of  the  stone, 
slate,  and  flag  lying  and  being  within  and  under  the  said  closes  respectively,  with  the 
same  liberties  and  powers,  and  subject  to  the  same  covenants  on  the  part  of  each  of 
the  said  lessees,  as  are  contained  in  the  said  indenture  of  lease  first  above  mentioned. 

John  Moulson,  William  Moulson,  and  David  Moulson  (the  defendant)  of  the  other 
part.  It  recited  that  the  Moulsons  had  agreed  with  Bower  to  grant  to  them  a  lease 
of  "the  stone  now  lying  and  being  within  and  under  such  part  or  parts  of  the  closes 
of  land  hereinafter  mentioned,  as  are  hereinafter  particularly  described  ; "  and  that  the 
stone  under  certain  other  parts  of  the  said  closes  of  land  had  been  already  partly 
wrought,  gotten,  and  disposed  of.  It  then  witnessed  that,  in  consideration  of  the 
premises,  and  of  the  rents,  payments,  covenants,  and  agreements  thereinafter  reserved 
and  contained,  &c.,  Bower  granted,  demised,  and  leased  unto  the  Moulsons,  their 
executors,  ic,  "  All  the  stone,  slate,  and  flag  lying  and  being  in  and  under  the  surface 
of  such  part  or  parts  of  certain  closes  of  land  situate,  &c.,  belonging  to  the  said  John 
Bower,  and  now  occupied  by  John  Diggles  as  his  tenant,  and  which  part  or  parts  is  or 
are  more  particularly  described  in  the  plan  or  ground  plot  drawn  upon  those  presents, 
and  therein  coloured  green,  and  containing  by  admeasurement  14,.'r20  square  yards, 
with  full  and  free  liberty,  power,  and  authority  for  the  lessees,  their  executors,  &c., 
and  their  and  eveiy  of  their  agents,  servant.?,  and  workmen,  at  all  times  during  the 
continuance  of  this  demise,  at  their  own  costs,  charges,  and  expenses,  to  enter  into  and 
upon  the  said  hereby  demised  premises,  or  any  part  thereof,  and  there  to  dig,  bore, 
delve,  sink  for,  raise,  get,  and  work  the  said  stone,  and  for  that  purpose  to  sink  such 
pits  and  shafts  and  set  up  such  engines,  whimsies,  cranks,  gins,  and  other  machinery, 
and  to  make  use  of  such  de\'ices,  ways,  and  means  as  shall  be  found  necessary  or 
expedient  for  working,  raising,  and  getting  the  said  stone  in  the  bed  munner,  or  as  i-> 
iisualtij  practised  in  such  cases  in  the  township  of  Clayti,n,  in  the  parish  of  Bradfoi'd  afore- 
said, and  to  occupy  from  time  to  time  so  much  of  the  said  demised  premises  as  may 
be  neces.sary  for  placing,  laying  up,  and  di-essing  such  stone,  and  for  laying  and 
stacking  up  the  spoil  or  rubbish  to  be  raised  out  of  the  said  pits  or  shafts,  and  from 
time  to  time  to  take  down  the  said  engines,  whimsies,  cranks,  gins,  and  other  machines 
erected  and  set  up  for  the  purposes  aforesaid,  and  the  materials  thereof,  as  to  them 
the  lessees,  their  executors,  &c.,  shall  seem  meet,  and  to  re-erect  them  on  other  parts 
of  the  said  hereby-demised  premises  ;  and  to  have,  take,  and  carry  away  at  their  own 
free  will  and  pleasure,  and  to  convert  foi'  and  to  their  own  proper  use  and  benefit  all 
such  stone  as  shall  be  gotten  or  raised  from  the  said  pits  and  shafts  :  "  with  liberty  to 
use  all  ways,  watercourses,  &c.  Habendum  for  twelve  years  from  the  1st  of  July  then 
last,  but  determinable  nevertheless  as  thereinafter  mentioned  :  Yielding  and  paying 
therefore  during  the  said  term  unto  the  lessor,  his  heirs  and  assigns,  2s.  6d.  per 
superficial  square  yard,  to  be  paid  as  a  yearly  rent,  in  two  equal  half-yearly  payments, 
on  the  1st  of  January  and  1st  of  July  in  every  year,  and  in  no  half-year  to  be  less 
than  751.  1 2s.  6d.  (whether  stone  to  that  amount  shall  have  been  gotten  or  not),  or 
such  greater  sum,  after  the  rate  of  2s.  6d.  for  each  superficial  square  yard  of  stone 
which  shall  have  been  gotten  duiing  each  half-year  as  may  on  an  admeasurement 
thereof  be  found  to  be  due.  Then  followed  covenants  by  the  lessees  to  pay  rent  and 
taxes,  and  from  time  to  time  and  at  all  times  during  the  term  thereby  granted  to 
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3.  By  indenture  of  grant  and  release  dated  the  13th  of  January,  1858,  the  said 
John  Bower  (beins?  then  seised  in  his  demesne  as  of  fee  of  and  in  the  said  closes  of 
land  in  the  said  indentures  of  lease  respecti\'ely  mentioned,  subject  to  the  said  estates 
and  interests  therein  of  the  said  lessees  in  and  by  the  said  indentures  of  lease  respec- 
tively created,)  conveyed  all  his  the  said  John  Bower's  said  estate  and  interest  of  and 
in  the  said  closes  of  land  respectively  to  the  plaintiff,  who  from  that  time  until  the 
commencement  of  this  suit  has  continuously  occupied  the  said  closes  respectively. 

4.  The  said  closes  contained  two  beds  or  strata  of  stone, — one  near  to  the  surface, 
called  the  top  stone,— and  the  other  about  thirty  yards  below  the  surface,  called  the 
bottom  stone  ;  the  intervening  soil  between  the  said  two  beds  or  strata  being  of  the 
depth  of  twenty  yards  or  thereabouts.  The  top  stone  could  not  be  got  without 
removing  the  soil  over  it :  but  the  bottom  stone  could  be  got  without  removing  the 
soil  intervening  between  the  two  bods  or  strata. 

5.  Prior  to  the  granting  of  either  of  the  said  indentures  of  lease,  the  top  stone 
under  certain  parts  of  the  said  closes  had,  to  the  knowledge  of  the  said  parties  to  the 
said  leases,  been  quarried  and  worked  out  to  the  depth  of  thirty  feet  or  thereabouts 
from  such  parts  of  the  surface  of  the  said  closes  respectively  as  are  hereinafter  stated 

fence  off  the  pits  or  shafts  to  be  sunk  in  the  demised  premises,  and  also  such  portion  of 
the  same  as  should  be  occupied  by  them  for  the  purposes  aforesaid,  and  to  keep  the 
fences  and  gates  in  repair.  Then  followed  the  covenant  upon  which  the  action  was 
founded  :  "And  also  shall  and  will  from  time  to  time  and  at  all  times  during  the  said 
term  work  the  said  pits,  mines,  and  shafts,  in  a  workmanlike  manner,  and  leave  pillai's 
of  the  solid  stone  of  sufficient  strength  to  support  the  roofs  of  the  said  mines,  and  get 
and  clear  the  said  stone  in  the  usual  and  best  way  in  which  the  .same  is  done  in  other 
works  of  a  like  character  in  Clayton  aforesaid."  And  also  shall  and  will  from  time  to 
time,  on  demand,  pay  to  the  occupier  or  occupiers  for  the  time  being  of  the  said  closes 
of  land  double  the  amount  of  rent  paid  by  such  occupier  or  occupiers  for  such  portion 
of  the  surface  of  the  said  closes  of  land  as  they  may  use  for  the  purpose  of  getting  or 
woiking  the  stone,  or  for  laying  and  stacking  up  the  spoil  or  rubbish  to  be  raised  out 
of  the  said  pits  or  shafts,  and  also  reasonable  satisfaction  for  any  damage  that  may 
be  committed  or  occasioned  on  the  adjoining  lands  or  the  crops  respectively  growing 
thereon  ;  and  also  make  satisfaction  to  such  occupier  or  occupiers  for  the  time  being 
as  aforesaid  for  any  damage  which  he  or  they  may  sustain  by  reason  of  his  or  their 
horses  or  othei'  cattle  receiving  any  damage  by  falling  into  any  of  the  quarries,  works, 
shafts,  01-  pits  to  be  made  in  the  working  of  the  said  stone  hereby  demised,  through 
the  insufficiency  of  the  fences  theieof,  or  by  leaving  open  any  gate  or  gates,  or  by  or 
through  any  other  default  or  neglect  of  the  said  lessees,  their  executors,  administrators, 
and  assigns.  Then  followed  a  covenant  on  the  part  of  the  lessees  not  to  grant,  demise, 
let,  assign,  or  set  ovei'  or  otherwise  part  with  the  stone  or  privileges  thereby  granted, 
or  their  estate,  term,  or  interest  in  the  same,  without  the  consent  in  wiiting  of  the 
lessoi-,  his  heiis  or  assigns. 

The  reddendum  was  as  follows, — "And  also  shall  and  will,  on  the  expiration  or 
other  soonei-  determination  of  the  said  term  hereby  granted,  peaceably  and  quietly 
leave,  surrender,  and  yield  up  the  same  premises  unto  the  said  John  Hower,  his  heirs 
and  assigns,  and,  within  two  months  after  the  expiration  or  other  sooner  determina- 
tion of  the  said  term,  fill  up  the  said  pits  and  shafts,  and  remove  and  take  up  all 
engines,  whimsies,  cranks,  gins,  machines,  and  other  erections  which  shall  have  been 
made  or  erected  during  the  said  term  for  the  purpose  of  getting  the  said  stone,  and 
remove  all  the  stone,  spoil,  or  rubbish  which  shall  have  been  brought  out  of  the  .said 
pits  or  shafts,  and  convert  the  land  which  shall  have  been  used  by  them  for  any  of  the 
purposes  aforesaid  into  good  arable  land,  or,  in  default  thereof,  shall  and  will  pay  or 
cause  to  be  paid  unto  the  said  John  Bower,  his  heirs  or  assigns,  the  sum  of  lOOL  for 
every  acre,  and  so  in  pioportion  for  eveiy  quarter  or  less  quantity  than  an  acre  of 
such  land  not  converted  into  arable  land,  as  and  for  liquidated  damages." 

'I  hen  followed  a  power  for  the  lessor  to  enter  to  view  the  condition  of  the  mines, 
powers  of  distress  and  re-entry  on  non-payment  of  the  rent  and  royalties  or  non- 
performance of  the  covenants,  or  in  case  of  the  bankruptcy  of  the  lessees  ;  and  also  a 
proviso  for  cesser  of  the  term  in  case  all  the  stone  should  be  paid  for  and  gotten  and 
cleared  off  by  the  lessees  before  the  expiiation  of  twelve  years,  a  covenant  for  quiet 
enjoyment  by  the  lessees,  and  a  proviso  for  reference  of  disputes  to  arbitration. 
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to  have  subsided,  cracked,  and  given  way,  as  hereinafter  mentioned  ;  and  the  surface 
of  the  said  parts  of  the  said  closes  respectively  was  after-[338]-wards  and  before  the 
granting  of  the  said  indentures  of  lease  respectively,  or  either  of  them,  levelled, 
trenched,  and  restored,  so  as  to  render  it  fit  foi'  agricultural  purposes,  for  which  it  had 
been  used  for  upwards  of  forty  years  next  before  the  said  top  stone  was  so  quarried 
and  worked  out  as  aforesaid  ;  and  for  which  uses  it  has  been  used  ever  since  the  same 
was  so  levellsd,  trenched,  and  restored  as  aforesaid. 

6.  After  the  execution  of  the  said  indentures  of  lease  respectively,  the  said  lessees 
entered  upon  the  said  demised  premises,  and  there  sunk  pits  and  shafts,  and  worked 
the  said  mines  in  a  workman-like  manner,  and  got  and  cleaied  thereout  large  quantities 
of  the  said  stone  so  granted  and  demised  as  aforesaid,  in  the  usual  and  best  way  in 
which  stone  was  at  the  times  of  the  granting  of  the  said  indentures  of  lease  respec- 
tively got  and  cleared  in  works  of  a  like  character  in  the  township  of  Clayton  afore- 
said ;  and,  in  so  getting  and  dtarimj  the  said  stone  as  last  aforesaid,  the  lessees  left  pillars 
of  the  solid  stone  of  sufficient  strength  to  supfort  the  roofs  of  the  said  mines  so  far  as  luas 
requisite  for  tlie  purposes  of  working  the  said  mines  themseltes  in  a  thorough  and  efficient 
manner,  hut  neglected  and  omilt'  d  to  leave  any  such  pillars  as  aforesaid  of  suffi,cient  strength 
to  suppoit  the  roofs  of  tJie  said  mines  so  as  to  prevent  the  subsidence,  cracking,  ami  giving  way 
of  the  said  parts  of  the  surface  of  the  said  closes  respectively,  which  are  hereinafter  stated 
to  have  subsided,  cracked,  and  given  way,  as  hereinafter  mentioned. 

7.  Previously  to  the  commencement  of  this  suit,  divers  parts  of  the  surface  of  the 
said  closes  respectively  had  subsided,  cracked,  and  given  way,  in  such  a  manner  and 
to  such  an  extent  as  to  materially  interfere  with  the  beneficial  user  of  the  surface  of 
the  said  parts  of  the  said  closes  respectively,  solely  by  reason  of  the  said  lessees  having 
so  omitted  and  neglected  as  [339]  aforesaid  to  leave  any  such  pillars  as  aforesaid  of 
sufficient  strength  to  support  the  roofs  of  the  said  mines  so  as  to  prevent  the  said 
subsidence,  cracking,  and  giving  way  of  the  said  parts  ol  the  surface  of  the  said  closes 
respectively.  In  the  township  of  Clayton  it  is  usual  to  leave  pillars  of  stone,  but 
notwithstanding  the  roofs  of  the  mines  often  fall  in  and  the  consequence  is  that  a  sub- 
sidence of  the  surface  soil  in  that  township  often  takes  place  when  the  bottom  stone 
is  being  worked. 

S.  The  question  for  the  opinion  of  the  court  is, — whether,  upon  the  facts  above 
stated,  and  regard  being  had  also  to  the  provisions  of  the  said  indenture  of  lease  a 
copy  whereof  was  annexed  to  the  case,  the  said  lessees  were  bound  either  by  the  pro- 
visions of  the  said  indentures  of  lease  respectively,  or  otherwise,  to  have  left  pillars  of 
solid  stone  of  sufficient  strength  to  have  prevented  the  said  subsidence,  cracking,  and 
giving  way  of  the  said  parts  of  the  surface  of  the  said  closes  respectively,  as  above 
mentioned. 

9.  If  the  court  should  be  of  opinion  in  the  affirmative,  then  judgment  was  to  be 
entered  up  for  the  plaintifT  for  3521.  and  costs  of  suit.  If  the  court  should  be  of 
opinion  in  the  negative,  then  judgment  of  nol-pros.,  with  costs  of  defence,  was  to  be 
entered  up  for  the  defendant. 

Quain,  for  the  plaintiff" (c)!.  The  question  is  whether  the  defendant  performed  the 
covenant  which  he  en-[340]  tered  into,  to  "leave  pillars  of  the  solid  stone  of  sufficient 
strength  to  support  the  roofs  of  the  mines,"  so  as  to  prevent  the  subsidence  of  the  surface, 
01'  whether  he  satisfied  the  terms  of  his  contract  if  he  left  sufficient  for  his  own  work- 
ing of  the  mines.  It  is  submitted  that,  even  without  this  covenant,  the  surface  being 
I'eserved  to  the  owner  of  the  soil,  the  facts  stated  in  the  case  give  the  plaintiff  a  clear 
cause  of  action.     The  Court  called  on 

Mellish,  Q.  C.  (with  whom  was  Kemplay),  for  the  defendant  (a)^.     The  simple 

(a)'  The  points  marked  for  ai-gument  on  the  part  of  the  plaintifT  were  as  follows  : — 
"  1.  That  the  plaintiff  is  entitled  to  have  pillars  of  solid  stone  left  in  the  mine,  of 

sufficient  strength  absolutely  to  support  the  roofs  of  the  mine,  and  so  to  prevent  the 

subsidence  of  the  surface  : 

"  2.  That  he  is  so  entitled  by  virtue  of  the  express  words  of  the  defendant's 

covenant ;  and  that  those  words  cannot  be  controlled  by  any  usage  or  custom." 

(a)"2  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  : — 
"  1.  That,  upon  the  facts  stated  in  the  case,  and  regard  being  had  to  the  provisions 

of  the  leases,  the  lessees  were  not  bound  to  have  left  pillars  of  solid  stone  of  sufficient 

strength  to  have  supported  the  roofs  of  the  mines,  so  as  to  have  prevented  the  sub- 
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question  is,  whether  this  covenant  requires  that  the  lessees  shall  leave  pillars  of  stone 
sufficient  lo  enable  them  to  work  the  stone  properly,  or  sufficient  to  prevent  the  surface 
bein"  interfered  with.  The  latter  clearly  could  not  have  been  intended.  It  appears 
fronTthe  special  case  that  the  demise  embraces  two  separate  strata  of  stone.  The  top 
stratum  could  only  be  quarried  :  it  could  not,  therefore,  have  been  contemplated  that 
the  surface  was  to  be  preserved  uninjured.  The  object  was,  to  compel  the  lessees  to 
work  the  stone  in  a  proper  man-[341]-ner,  so  that  the  lessor  might  continue  it  after 
the  e.x-piration  of  the  lease.  The  power  given  to  the  lessee  is,  to  dig,  delve,  sink  for, 
and  work  the  said  stone,  &c.,  and  to  make  use  of  such  devices,  ways,  and  means  as 
should  be  found  necessary  or  expedient  for  working,  raising,  and  getting  the  said  stone 
in  the  best  manner,  or  has  been  usually  practised  in  such  cases  in  the  township  of 
Clayton."  And  the  case  expressly  finds  that,  in  the  township  of  Clayton,  it  is  usual 
to  leave  pillars  of  stone,  but  notwithstanding  the  roofs  of  the  mines  often  fall  in,  and 
the  consequence  is  that  a  subsidence  of  the  surface  soil  in  that  township  often  takes 
place  when  the  bottom  stone  is  being  worked. 

Quain,  in  reply.  The  covenant  in  question  only  has  reference  to  the  lower  stratum. 
The  lease  contemplated  the  working  out  by  the  lessees  of  the  whole  of  the  stone  :  it 
never  could  be  intended  that  the  lessees  should  be  at  liberty  to  let  down  the  soil. 
And  it  was  evidently  the  intention  of  the  parties  that  the  whole  of  the  stone  should 
be  worked  out  by  the  lessees;  for,  it  provides  that,  within  two  months  after  the 
expiration  or  other  sooner  determination  of  the  term  thereby  granted,  the  lessees  shall 
fill  up  the  pits  and  shafts,  and  remove  and  take  up  all  engines,  ivhimsies,  cranks,  and 
other  erections  made  or  erected  during  the  term  for  the  purpose  of  working  the  said 
stone,  &c.,  and  remove  all  the  rubbish,  &c.  [Willes,  J.  There  is  no  proviso  to 
protect  the  lessor  against  the  sinking  of  the  surface,  unless  this  does  it.]     None. 

Ekle,  C.  J.  This  is  an  action  for  breach  of  a  covenant  contained  in  a  mining 
lease,  to  leave  pillars  of  the  solid  stone  of  sufficient  strength  to  suppoit  the  roofs  of 
the  said  mines,  whereby  damage  was  done  to  the  surface  of  the  land  :  and  the  question 
which  has  [342]  been  argued  before  us  is,  \yhether  that  covenant  extends  to  compel 
the  lessees  to  leave  pillars  of  stone  sufficient  to  prevent  the  subsidence  of  the  surface, 
or  is  limited  to  such  as  might  be  sufficient  to  enable  the  lessees  to  work  the  mines  in 
a  proper,  usual,  and  efficient  manner.  I  am  of  opinion  that  it  amounts  to  a  covenant 
to  leave  pillai-s  w-hich  shall  be  sufficient  to  support  the  roofs  so  as  to  prevent  the 
sinking  or  subsiding  of  the  surface.  The  indenture  purports  to  be  a  demise  of  "all 
the  stone,  slate,  or  flag  lying  and  being  in  and  under  the  surface,"  &c.  It  cleai-ly 
contemplates  that  the  lessees  will  remove  the  whole  of  the  stone,  &e.,  during  the  term. 
Further  there  is  a  proviso  for  the  determination  of  the  lease  when  all  the  stone  is 
exhausted.  The  whole  frame  of  the  instrument  negatives  the  notion  that  the  pillars 
were  to  be  left  in  order  that  the  lessor  might  continue  the  working  of  the  mines,  if 
the  lessees  gave  them  up  before  they  were  worked  out.  Why,  then,  should  the  lessor 
stipulate  for  pillars  to  be  left  to  support  the  roofs  1  I  see  no  reason,  unless  it  be  that 
the  surface  might  be  protected  from  subsidence.  I  am  fortified  in  this  construction 
by  the  part  of  the  lease  in  which  this  covenant  is  found,  and  also  by  the  covenant  for 
filling  up  the  pits  and  shafts  and  removing  the  engines  and  machinery,  &c.,  and  paying 
compensation  for  damage  done  to  the  surface  when  all  the  working  shall  have  been 
discontniued.  But  there  is  no  provision  for  indemnifying  the  lessor  against  injury  to 
the  .surface  by  the  falling  in  of  the  mines,  unless  it  is  provided  for  bv  this  covenant. 
The  injury  is  of  a  serious  character,  for  the  damage  is  estimated  at  3.5-Jl.,  and  there- 
fore it  would  naturally  be  provided  for.  Upon  the  whole,  I  have  come  to  the  conclu- 
sion that  the  lessees  did  bind  themselves  to  get  and  to  pay  for  the  whole  of  the  stone, 
and,  havnig  done  so,  to  restore  the  surface  of  the  land  to  a  fit  state  to  be  used  for 
agricultural  purposes. 

[343]  ^^  ILLIAJLS,  J.     I  am  of  the  same  opinion.     I  must  say  I  was  much  struck 

sidence,  cracking,  and  giving  way  of  parts  of  the  surface  of  the  closes  as  stated  in 
the  case : 

"  -•  "^f  *^'  "P°"  the  facts  stated  in  the  case,  it  appears  that  all  was  done  by  or  on 
the  part  of  the  lessees,  which  was  necessary  according  to  the  terms  of  the  leases ;  and 
that  the  defendant  is  not  liable  for  the  damages  arising  from  the  subsidence,  cracking, 
and  giving  way  of  the  surface  of  the  closes,  under  the  circumstances  and  in  the  manner 
stated  m  the  case. 
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by  the  observation  of  Mr.  Mellish,  that  the  covenant  in  question  is  found  amongst 
those  which  relate  to  the  working  of  the  mines  in  a  proper  manner,  and  thei'efore 
would  seem  more  naturally'  to  belong  to  the  substrata,  and  not  to  the  super-incumbent 
surface.  The  case  linds  that,  in  getting  and  clearing  the  stone,  the  lessees  left  pillars 
of  the  solid  stone  of  sufficient  strength  to  support  the  roofs  of  the  said  mines  so  far  as 
was  requisite  for  the  purposes  of  working  the  said  mines  them.selves  in  a  thorough 
and  efficient  manner.  It  would  seem,  therefore,  that  they  have  done  everything  that 
could  be  required  of  them,  provided  the  covenant  is  to  be  construed  in  the  limited 
sense  suggested  by  Mr.  Mellish.  But,  for  the  reasons  pointed  out  by  my  Lord,  I  have, 
though  not  without  some  hesitation,  come  to  the  conclusion  that  the  covenant  has 
been  broken. 

WiLLES,  J.  I  am  of  the  same  opinion.  During  Mr.  Mellish's  argument,  I  was 
inclined  to  take  the  same  view  as  my  Brother  Williams  at  first  took  :  but  Mr.  Quain's 
reply  has  satisfied  me  that  the  larger  construction  for  which  he  has  contended  is  that 
which  we  ought  to  put  upoTi  this  covenant.  It  is  to  be  observed  that  it  is  found 
amongst  covenants  which  ai-e  framed  carefully  for  the  protection  of  the  occupiers  of 
the  surface,  requiring  the  lessees,  when  the  mines  are  no  longer  worked,  to  fill  up  the 
pits  and  shafts,  and  to  remove  all  incumbrances  from  the  soil,  so  as  to  render  it  fit  for 
being  used  for  agricultural  purposes.  As  the  covenant  is  general  in  its  terms,  it  must 
be  construed  generally.  The  lessor  is  not  entitled  to  have  the  land  restored  to  him 
with  the  surface  intact ;  but  he  is  entitled  to  have  pillars  of  stone  left  of  strength 
sufficient  to  sustain  the  roofs  and  to  prevent  the  surface  being  rendered  useless  to  him 
by  subsidence. 

[344]  Keating,  J.  I  am  of  the  same  opinion.  It  was  the  clear  intention  of  the 
contracting  parties  that  sufficient  pillars  of  stone  should  be  left  to  protect  the  surface 
from  the  eff'ects  of  subsidence.  Mr.  Mellish's  construction  would  entirely  deprive  the 
lessor  of  the  advantage  of  a  covenant  which  was  evidently  inserted  for  his  exclusive 
benefit.  He  says  the  object  was  that  the  mines  should  be  left  in  such  a  state  that  the 
lessor  might  continue  to  work  them  if  he  thought  fit.  Mr.  Quain  effectually  answered 
that  by  shewing  that  by  the  terms  of  the  lease  the  whole  of  the  stone  was  to  be 
worked  out  by  the  lessees,  and  the  pits  and  shafts  to  be  filled  up,  and  all  obstructions 
removed  from  the  surface.  The  intention  of  the  covenant  was,  that  the  surface  shoidd 
be  protected  from  being  destroyed  by  the  tot^il  removal  of  its  natural  support ;  and 
that  covenant  has  clearly  been  violated  by  the  defendant. 

Judgment  for  the  plaintiff. 

Charles  Stagey,  Appellant;  Thomas  Teece  Whitehurst,  Bespmukni. 

Jan.  25th,  1865. 

[S.  C.  34  L.  J.  M.  C.  9i  ;  11  L.  T.  710;  13  W.  R.  384.] 

A.  and  B.  were  passing  in  a  trap  along  a  highway.  A.  alighted,  and  with  a  dog  and 
gun  entered  a  field  where  he  had  no  right  to  go,  and  there  shot  a  hare,  which  he 
brought  to  the  trap  and  handed  to  B.  Both  then  departed  : — Held  that,  upon  this 
state  of  facts,  the  justices  would  be  justified  in  inferring  that  both  were  engaged  in 
the  commission  of  a  common  oftence  ;  and  that,  one  having  been  convicted  for 
trespassing  in  pursuit  of  game,  under  the  1  &  2  W.  4,  c.  32,  s  30,  the  other  might 
have  been  convicted  under  the  11  &  12  Vict.  c.  43,  s.  5,  for  aiding  and  abetting  his 
companion  ;  or  that  both  might  have  been  convicted,  upon  an  information  properly 
framed,  of  a  joint  trespass  under  the  former  act. 

This  was  a  case  stated  by  justices  for  the  opinion  of  the  court  under  the  20  &  21 
Vict.  c.  43. 

At  a  petty  session  holden  at  Cruckton  in  and  for  the  division  of  Ford,  in  the 
county  of  Salop,  on  the  28th  of  October,  1864,  an  information  preferred  by  Charles 
[345]  Stacey  (hereinafter  called  the  appellant;  against  Thomas  Teece  Whitehurst 
(hereinafter  called  the  appellant),  under  s.  5  of  the  1 1  &  1 2  Viet.  c.  43,  charging  for 
"that  John  Whitehurst,  on  the  11th  of  October,  1864,  at  the  parish  of  Pontesbury,  in 
the  county  aforesaid,  did  unlawfully  commit  a  certa,in  trespass,  by  entering  and  being 
in  the  day-time  of  the  same  day  upon  a  certain  piece  of  land  in  the  possession  and 
occupation  of  Stephen  Jones  there  in  search  or  pursuit  of  game,  to  wit,  a  hare,  there, 
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without  the  licence  and  consent  of  the  owner  of  the  land  so  trespassed  upon,  or  of  any 
person  having  the  right  of  killing  the  game  upon  such  land,  or  of  any  other  person 
having  any  right  to  authorize  the  said  .lohn  Whitehurst  to  enter  or  be  upon  the  said 
land  for  the  purpose  aforesaid,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided;  and  that  Thomas  Teece  Whitehurst,  of  the  Mount  Shiewsbury,  in  the 
said  county,  was  then  and  there  present  aiding  and  abetting  the  said  John  Whitehurst 
to  do  and  commit  the  said  offence."  And  upon  the  heai'ing  the  justices  dismissed  the 
said  infoi'mation  against  the  said  Thomas  Teece  Whitehurst,  upon  the  grounds 
hereinafter  stated. 

The  said  .lohn  Whitehurst  was  before  the  hearing  of  the  above  information  con- 
victed of  the  ti-espass,  and  fined  in  the  penalty  of  21.  and  costs. 

Upon  the  beaiing  of  the  information,  it  was  proved  on  the  part  of  the  appellant, 
that,  on  the  11  th  of  October,  1864,  at  the  parish  of  Pontesbury,  in  the  county  of 
Salop,  the  said  John  Whitehurst  and  the  respondent  were  passing  along  the  turnpike- 
road  in  a  trap,  on  their  way  to  shoot  at  the  Oaks  Farm,  belonging  to  their  sister,  and, 
when  near  the  Lea  Cross,  in  the  said  parish  of  Pontesbury,  the  trap,  which  was  driven 
by  the  said  Thomas  Teece  AVhitehurst,  was  stopped,  and  the  said  John  Whitehurst 
got  out  of  the  trap,  and  entered  a  [346]  field  in  the  occupation  of  Stephen  Jones,  with 
a  gun  and  dog,  and  shot  a  hare,  which  he  picked  up,  and,  on  returning  into  the 
turnpike-road  (where  the  trap  had  stopped  for  a  minute  or  so),  gave  the  hare  to  the 
lespondent,  according  to  the  evidence  of  two  witnesses  at  the  distance  of  a  hundred 
yards  and  a  quarter  of  a  mile  respectively  ;  and  that  the  respondent  then  drove  on 
along  the  road,  and  the  said  John  Whitehurst  walked  about  five  or  six  yards  behind 
the  trap,  to  the  public-house  at  l-ea  Cross. 

It  was  contended,  on  the  part  of  the  respondent  that  he  was  not  an  aider  and 
abetter  in  the  trespass,  inasmuch  as  he  was  passing  along  the  turnpike-road  for  a  lawful 
purpose  on  his  way  to  shoot  on  his  sister's  farm  at  the  Oaks  (which  was  not  denied 
or  questioned) ;  and  that  he  was  not  there  for  the  purpose  of  aiding  and  abetting  in 
the  commission  of  the  trespass ;  that,  not  having  left  the  trap,  he  could  not  be  an 
aider  and  abetter ;  and  that,  so  soon  as  the  said  John  AVhitehurst  returned  into  the 
said  turnpike-road,  the  trespass  had  been  committed  and  completed. 

The  justices,  being  doubtful  whether  upon  the  evidence  given  before  them  the 
respondent  was  in  law  an  aider  and  abetter,  thought  it  right  "to  dismiss  the  case  as 
against  the  said  respondent  Thomas  Teece  Whitehurst. 

The  depositions,  which  accompanied  and  were  to  be  taken  as  part  of  the  case,  were 
as  follows : — 

"Cruckton,  28th  October,  1864. 
"  Depositions  taken  before  H.  Sandford,  Esq.,  and  F.  Harris,  Esq. 

"  Charles  Stacey  \ 

v.  -Trespass.     Game. 

John  Whitehurst.  ] 

"Isaac  Gittins  Baldwin,  sworn,  saith,— I  am  the  son  of  Mr.  Baldwin.  I  recollect 
the  1 1th  of  October  [347]  last.  I  was  brushing  a  hedge  in  the  locality  of  the  Lea  Cross 
school.  I  saw  two  gentlemen  come  up  in  a  trap,  and  saw  the  gig  stop  in  the  road. 
I  saw  one  of  the  two  get  out  of  the  trap.  He  had  a  gun  in  his  hand,  and  a  dog 
follou-ed  hira  :  it  was  .something  of  a  pointer  or  a  retriever.  He  went  into  Mr.  Jones's 
Crab  free  leasow.  He  went  about  one  hundred  yards,  a  little  further  down  the  field. 
He  shot  a  hare.  He  went  and  picked  it  up,  and  returned  into  the  road  with  the  hare. 
1  heard  one  of  them  say  'It's  a  fine  hare.'  The  one  who  shot  the  hare  then  walked 
up  the  road  to  the  public-house,  Mr.  Hudson's,  of  the  Lea  Cross. 

"Cross-examined,— I  was  about  a  hundred  yards  off  when  he  gave  it  to  the  other 
man  m  the  trap  I  have  seen  a  hare  before,  many  a  one.  The  gig  stopped.  I  did 
not  know  any  of  the  parties.  o  o       1 1- 

7  "  \^'  T^^'""'''*/"'  Esq -^.  li'''^'e  the  right  of  sporting  over  Mr.  Jone.s's  ground  at  the 
Lea.     Mr.  Jones  has  no  right  to  shoot  there. 

1 1f^^*''n'^l'^,°"^^'~^  ^'7^  ^^  ^^^  ^^"^  ^'■osS'  '"■"'^  am  a  blacksmith,  I  remember  the 
1 1th  of  October  last  I  heard  the  report  of  a  gun,  and  saw  a  man  in  a  field  of  Mr. 
Sephen  Jones  s.  The  man  had  a  gun  and  a  dog  with  him.  I  saw  the  dog  catch  a 
ha.e.     I  saw  the  man  take  the  hare  off  the  dog,  and  walk  back  to  the  road.     He  came 
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up  the  road  to  Mr.  Hudson's  public-house.  Mr.  Whitehurst  was  the  person  who 
came  out  of  the  field. 

"  Cross  examined, — I  was  in  m}'  shop.  It  might  be  a  quarter  of  a  mile  off.  The 
one  walked  behind  the  carriage, — about  five  or  six  yards  behind. 

"John  Hudson, — On  the  11th  of  October  last,  from  half- past  eight  to  nine,  John 
and  Teece  Whitehurst  came  to  my  house  at  the  Lea  Cross.  Mr.  Teece  Whitehurst 
was  in  a  phaeton.  I  went  to  him  and  spoke  to  [348]  him,  and  then  Mr.  John 
Whitehurst  came  from  the  back  of  the  house.  There  was  a  dog  there,  a  pointer,  a 
game  dog.  I  saw  a  gun  in  the  trap  :  it  was  out  of  the  bag.  The  butt  end  of  the  gun 
was  hanging  over  the  side  of  the  trap.  John  Whitchui'st  said,  '  Anything  that  comes 
to  our  net  will  be  fish  to-day.' 

"Isaac  Gittins  Baldwin,  re-called, — I  saw  the  one  who  shot  the  hare  give  it  to  the 
one  in  the  tiap.  I  saw  the  trap  go  the  whole  of  the  distance  from  where  the  shot  was 
fired  to  the  public-house." 

[Here  followed  a  note  of  the  fine  and  expenses.] 

^^  Charles  Stacey         1^         ,  ..,. 

^  [Game  trespass.     Aiding 

Thomas  Teece  Whitehurst.)  ° 

"Isaac  Gittins  Baldwin,  — On  the  11th  of  October,  1^64,  I  saw  a  person  remain  in 
the  trap  The  man  who  shot  the  hare  on  Mr.  Jones's  land  at  the  parish  of  Pontesbury 
gave  it  to  the  one  in  the  trap.  The  trap  was  standing  at  the  time  the  hare  was  given 
to  him  I  was  about  one  hundred  yards  off.  The  trap  stopped  opposite  Mr.  Jones's 
gate.  The  dog  caught  the  hare.  The  man  who  shot  the  hare  gave  it  to  the  other 
man  in  the  trap. 

"David  Jones, — On  the  11th  of  October,  I  saw  a  person  going  along  in  a 
trap.  It  was  Mr.  Whitehurst.  I  don't  know  his  Christian  name.  I  saw  a  man  in  a 
field  take  a  hare  from  a  dog.  That  same  person  walked  up  the  road  with  the  trap, 
not  in  the  trap.  I  never  lost  sight  of  him  till  he  got  to  the  Lea  Cross.  The  trap 
stopped  opposite  Mr.  Jones's  field  for  a  minute  or  so.  The  gig  was  stopped  there 
before  the  man  came  from  the  field. 

"John  Hudson, — On  the  11th  of  October,  between  half-past  eight  and  nine  o'clock, 
two  persons  arrived  at  my  house.  John  Whitehurst  came  from  behind  the  house. 
Teece  was  in  the  trap,  and  getting  out.  I  am  [349]  not  aware  of  any  other  two 
persons  stopping  at  my  house  with  a  trap  that  morning. 

"  Dismissed,  on  the  ground  that  Mr.  Thomas  Teece  Whitehurst  was  not  in  law 
aiding  and  abetting  in  the  trespass." 

The  questions  of  law  arising  on  the  above  statement  for  the  opinion  of  the  court 
were,  — first,  whether  the  said  Thomas  Teece  Whitehurst  was  an  aider  and  abetter 
in  the  commission  of  the  trespass,  within  the  meaning  of  the  II  &  12  Vict.  c.  43,  s.  5, 
— secondly,  whether  the  said  dismis.?al  was  valid  or  othei'wise  :  and  the  court  was 
prayed  to  remit  the  case  to  the  justices  with  its  opinion  thereon,  or  to  make  such  other 
order  as  to  the  court  might  seem  fit. 

H.  James,  for  the  appellant,  was  stopped  by  the  court  (a). 

Raymond,  for  the  respondent  (i).  The  ofience  charged  in  this  information  is  one 
created  by  the  30th  section  of  the  statute  1  &  2  W.  4,  c.  32,  which,  after  reciting 
that,  "after  the  commencement  of  this  act,  game  will  become  an  article  which  may  be 
legally  bought  and  sold,  and  it  is  therefore  just  and  reasonable  to  provide  [350]  some 
more  summaiy  means  than  now  by  law  exist  for  protecting  the  same  from  trespasser.?," 

(a)  The  points  marked  for  argument  on  the  part  of  the  appellant  were  as  foUovvs  : — 
"  That,  by  the  evidence  given  before  the  justices,  it  was  proved  that  the  respondent 
had  committed  the  offence  with  which  he  was  charged  ;  and  that  the  dismissal  of  the 
said  charge  by  the  said  justices  upon  the  grounds  stated  by  them  in  the  said  case  was 
wrong  in  law." 

(h)  The  points  marked  for  argument  on  the  part  of  the  respondent  were  as  follows  : 
— "  That,  by  the  evidence  given  before  the  justices,  it  was  not  proved  that  the  respon- 
dent had  committed  the  offence  with  which  he  was  charged  ;  and  that  the  dismissal 
of  the  said  charge  by  the  said  justices  upon  the  grounds  stated  by  them  in  the  said 
case  was  right  in  law." 
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enacts  that  "  if  any  person  whatsoever  shall  commit  any  trespass  by  entering  or  being, 
in  the  day-time,  upon  any  land,  in  search  or  pursuit  of  game  or  woodcocks,  *c.,  such 
person  shall,  on  conviction  thereof  before  a  justice  of  the  peace,  forfeit  and  pay '  not 
exceeding  21.  and  costs:  "Provided  always  that  any  person  charged  with  any  such 
trespass  "shall  be  at  liberty  to  prove,  by  way  of  defence,  any  matter  which  would  have 
been  a  defence  to  an  action  at  law  for  such  trespass."  There  cannot  be  such  thing  as 
an  aider  and  abetter  under  this  statute  :  and  the  evidence  shews  that  there  was  no 
complicity  between  the  two  Whitehursts  until  after  the  shooting  of  the  hare. 
[Erie,  C.  J.  The  last  point  is  not  a  very  sperate  one.  The  question  is,  were  the  two 
actin'u-  in  the  furtherance  of  a  common  purpose.  If  so,  in  an  ordinary  case,  the 
"respondent  would  be  an  aider  and  abetter.]  If  this  respondent  would  not  have  been 
liable  to  an  action  of  trespass  upon  the  evidence  given  here,  he  is  not  chargeable  under 
this  statute.  In  The  Queen  v.  Scoilon.  5  Q.  B.  493,  the  evidence  was  much  stronger 
than  in  the  present  case.  There  the  party  did  not  himself  go  upon  the  land,  but  was 
in  an  adjoining  close,  employing,  assisting,  and  in  company  with  those  who  actually 
entered;  and  the  court  of  Queen's  Bench  doubted  whether  be  could  be  convicted  of 
entering  or  being  upon  land  for  the  purpose  of  poaching,  under  the  9  G.  4,  c.  69,  s.  9, 
or  the  1  &  2  W.  4,  c.  32,  s.  30.  And  in  The  Queen  v.  Pratt,  Dears.  &  P.  C.  C.  502, 
24  Law  J.,  M.  C.  1 1 3,  it  was  held,  that,  to  shoot  at  a  bird  on  the  land  of  another,  the 
party  firing  being  at  the  time  on  the  highway  (or  on  his  own  land,  or  the  land  of  a  third 
person),  though  an  actionable  trespass,  is  not  an  offence  within  this  statute  (a/.  [351] 
The  conviction  proceeds  upon  the  5th  section  of  the  11  &  12  Vict.  c.  43,  which  enacts 
that  "every  person  who  shall  aid,  abet,  counsel,  or  procure  the  commission  of  any 
offence  which  is  or  hereafter  shall  be  punishable  on  summary  conviction,  shall  be  liable 
to  be  proceeded  against  and  convicted  for  the  same,  either  together  with  the  principal 
offender,  or  before  or  after  his  conviction,  and  shall  be  liable  on  conviction  to  the  same 
forfeiture  and  punishment  as  such  principal  ort'ender  is  or  shall  be  by  law  liable,  and 
may  be  proceeded  against  and  convicted  either  in  the  county,  riding,  division,  liberty, 
city,  borough,  or  place  where  such  principal  offender  may  be  convicted,  or  in  that  in 
which  such  otlence  of  aiding,  abetting,  counselling,  or  procuring  may  have  been  com- 
mitted "  («)■'.  It  is  said  that  this  statute  creates  an  ofi'ence.  That,  howevei',  is  a  fallacy. 
It  is  merelj'  addressed  to  the  difficultj'  that  formerly  you  could  not  have  convicted 
an  accessary  until  you  had  convicted  the  original  ofi'ender.  [Willes,  J.  This  is  purely 
a  question  of  pleading.  It  is,  in  effect,  a  question  whether  this  information  with  the 
facts  stated  in  the  depositions  would  make  a  good  count  in  an  indictment  if  it  were 
an  indictable  oflence,  or  in  a  declaration  if  it  were  an  actionable  matter.  Pleading 
evidence  is  objectionable,  unle.ss  the  evidence  is  conclusive.  But,  is  there  not  the 
most  conclusive  evidence  here  of  a  trespass  by  the  respondent?  I  think  you  must 
contend  that  this  does  not  amount  to  an  averment  that  he  did  trespass  in  pursuit  of 
game.]  [352]  There  is  no  evidence  of  a  trespass  committed  by  this  respondent.  He 
never  left  the  trap.  And  it  is  perfectly  consistent  with  all  the  evidence,  that  he  was 
ignorant  of  the  intention  of  his  companion,  until  after  the  offence  had  been  committed. 
Erle,  C.  J.  It  is  not  for  the  court  to  draw  inferences  from  the  facts  :  but  I  think 
the  case  should  be  sent  back  to  the  magistrates  with  an  intimation  of  our  opinion  that 
the  facts  were  in  our  judgment  sufficient  to  warrant  them  in  inferring  that  the  respon- 
dent was  guilty  of  the  offence  he  was  charged  with.  The  question  "of  law  submitted 
to  us  I  take  to  be,  whether  or  not  there  was  any  evidence  which  would  justify  the 
magistrates  in  finding  that  the  respondent  had  been  guilty  of  a  trespass.  I  think  there 
was  abundant  evidence  for  that  purpose.  I  do  not  say  that  they  were  bound  in  law 
to  convict;  but  I  think  the  matter  should  go  back  to  them  in  order  that  they  may  if 
they  choose  draw  an  inference  unfavorable  to  the  respondent.  The  short  facts  are, 
that  two  persons  were  passing  along  the  turnpike-road  in  a  trap,  and  one  of  them  got 
out,  and  went  into  the  field  with  a  dog  and  a  gun,  and  shot  a  hare,  and  picked  it  up 

(a)i  In  Osbovd,  App.,  Meadowf,  Resp.,  13  C.  B.  (N.  S.)  10,  A.,  being  upon  his  own 
land  (or  land  upon  which  he  was  privileged  to  shoot),  fired  at  and  killed  a  pheasant  in 
the  land  of  B.,  and  went  upon  B.'s  land  (without  leave)  and  picked  it  up :  and  it  was 
held  that  this  was  a  trespass  "  in  search  or  pursuit  of  game,"  within  the  1  &  2  W.  4, 
c.  32,  s.  30, — the  whole  being  one  continuous  act. 

(a)2  As  to  what  is  an  "  aiding  and  abetting  "  within  the  statute,  see  Howells,  App., 
Wynne,  Resp.,  15  C.  B.  (N.  S.)  3 
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and  brought  it  to  his  compauion,  who  had  remained  in  the  trap.  If  the  magistrates 
Kiid  that  these  two  persons  were  engaged  in  one  common  purpose, — the  one  shooting, 
the  other  watching, — the  latter  would  clearly  be  aiding  and  abetting  the  former  in  the 
commission  of  the  offence,  and  both  might  be  found  guilty.  The  evidence  was  pregnant 
to  a  strong  degree  that  the  two  were  acting  in  furtherance  of  a  common  purpose.  It 
has  been  ingeniously  argued  l)y  Mr.  Raymond,  that  the  statute  of  1 1  &  1 2  Vict.  c.  43, 
s.  5,  does  not  create  a  new  offence,  but  merely  a  new  mode  of  proceeding.  But  I  am 
clearly  of  opinion  that  there  was  abundant  ground  [353]  to  warrant  the  magistrates 
in  inferring  that  the  respondent  was  jointly  guilty  of  the  trespass  in  pursuit  of  game 
with  the  man  who  tired  the  shot. 

Williams,  J.  I  am  of  the  same  opinion.  The  magistrates  seem  to  have  come  to 
the  conclusion  that  there  was  no  evidence  to  justify  them  in  inferring  that  the  respondent 
was  a  party  to  the  trespass  committed  by  his  brother.  But  I  think  there  was  abundant 
evidence  that  he  was  there  aiding  and  abetting  him  in  the  commission  of  the  offence, 
so  as  to  bring  him  within  the  definition  in  1  Kussell  on  Crimes,  3rd  edit.  26  («).  In 
trespass,  all  who  act  in  concert  are  prin-[354]-cipals.  There  was  abundant  evidence  on 
the  face  of  the  depositions  here  that  the  respondent  was  aiding  in  the  capture  of  the 
hare.  And  it  was  not  the  less  evidence  of  aiding  and  abetting,  because  it  might  have 
justified  his  conviction  as  a  principal  offender. 

(a)  The  rule  there  laid  down  is  as  follows  : — "  Where  two  or  more  are  to  be  brought 
to  justice  for  one  and  the  same  felony,  they  are  considered  in  the  light  either, — 1,  of 
principals  in  the  first  degree, — 2,  principals  in  the  second  degree, — 3,  accessaries  before 
the  fact, — or  i,  accessaries  after  the  fact.  And  in  either  of  these  characters  they  will 
be  felons  in  consideration  of  law  ;  for,  he  who  takes  any  part  in  a  felony,  whether  it 
be  a  felony  at  common  law  or  by  statute,  is  in  construction  of  law  a  felon,  according 
to  the  share  which  he  takes  in  the  crime. 

"  I.  Principals  in  the  first  degree  are  those  who  have  aduaUy  and  with  their  own  hamls 
committed  the  fact;  and  it  does  not  appear  necessary  to  say  anything  in  this  case  by 
way  of  explanation  of  the  nature  of  their  guilt,  which  will  be  detailed  in  treating  of 
the  different  offences  in  the  course  of  the  work. 

"II.  Principals  in  the  second  degree  are  those  who  were  present,  aiding  ami  abetting 
at  the  commission  of  the  fact.  They  are  generally  termed  aidera  and  abetters,^  and 
sometimes  accomplices  ;  but  the  latter  appellation  will  not  serve  as  a  term  of  definition, 
as  it  includes  all  the  participes  criminis,  whether  they  are  considered  in  strict  legal 
propriety  as  principals  in  the  first  or  second  degree,  or  merely  as  accessaries  before  or 
after  the  fact.  The  distinction  between  principals  in  the  first  and  principals  in  the 
second  degree,  or,  to  speak  more  properly,  the  course  and  order  of  proceeding  against 
offenders  founded  upon  that  distinction,  appears  to  have  been  unknown  to  the  most 
antient  writers  on  our  law,  who  considered  the  persons  present  aiding  and  abetting  in 
no  other  light  than  as  accessaries  at  the  fad.  But,  as  such  accessaries,  they  were  not 
liable  to  be  brought  to  trial  till  the  principal  offenders  should  be  convicted  or  outlawed  ; 
a  rule  productive  of  much  mischief,  as  the  course  of  justice  was  frequently  arrested  by 
the  death  or  escape  of  the  piincipal,  or  from  his  remaining  unknoun  or  concealed. 
And,  with  a  \-ie\v  to  obviate  this  mischief,  the  judges  by  degrees  adopted  a  ditt'erent 
rule  ;  and  at  length  it  became  settled  law  that  all  those  who  are  present  aiding  and 
abetting  when  a  felony  is  committed,  are  principals  in  the  second  degree 

"  In  order  to  render  a  person  a  principal  in  the  second  degree,  or  an  aider  and  abetter, 
he  must  he  present  aiding  and  abetting  at  the  fact,  or  ready  to  afford  assistance  if  neces- 
sary ;  but  the  presence  need  not  be  a  strict  actual  immediate  presence,  such  a  presence 
as  would  make  him  an  eye  or  ear-witness  of  what  passes,  but  may  be  a  constructive 
presence.  So  that,  if  several  persons  set  out  together,  or  in  small  parties,  upon  one 
common  design,  be  it  murder  or  other  felony,  or  for  any  other  purpose  unlawful  in 
itself,  and  each  takes  the  part  assigned  to  him ;  some  to  commit  the  fact,  others  to 
watch  at  proper  distances  and  stations  to  prevent  a  surprise,  or  to  favour,  if  need  be, 
the  escape  of  those  who  are  more  immediately  engaged ;  they  are  all,  provided  the  fact 
be  committed,  in  the  eye  of  the  law,  present  at  it ;  for,  it  was  made  a  common  cause 
with  them,  each  man  operated  in  his  station  at  one  and  the  same  instant,  towards 
the  same  common  end,  and  the  part  each  man  took  tended  to  give  countenance, 
encouragement,  and  protection  to  the  whole  gang,  and  to  insure  the  success  of  their 
common  enterprise." 
C.  P.  xxiL— 16 
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WiLLES,  J.  I  am  of  tbe  same  opinion.  As  to  the  statute  11  &  12  Vict.  c.  4.3,  s.  5, 
I  a"ieo  with  my  Lord  [355]  that  it  is  unnecessary  to  refer  to  it.  Mr.  Raymond  points 
out^that  the  statute  was  not  intended  to  create  a  new  oifence,  but  merely  to  facilitate 
the  remedy  against  persons  aiding  and  abetting  an  offender.  It  can  only  be  necessary 
to  have  recourse  to  it  where  the  law  draws  a  distinction  between  principals  in  the  first 
decree,  principals  in  the  second  degree,  and  accessaries,— the  latter  being  persons  who 
aid  or  abet  the  principal  offender  in  the  commission  of  the  offence,  before  or  after.  In 
cases  of  treason  (a),  and  in  offences  which  are  less  than  felony,  every  one  who  in  cases 
of  felony  would  be  a  principal  in  the  second  degree,  or  an  accessary,  is  a  principal. 
That  brings  me  to  the  second  point,— that  the  information  is  wrong  because  it  treats 
Thomas  T^eece  Whitehnrst  as  an  accessary.  I  agree  that  it  would  have  been  better  to 
have  treated  him  as  a  principal ;  and  doubtless  the  information  could  not  be  sustained 
without  proving  him  to  have  been  a  principal  offender.  If  the  statement  therein  does 
not  amount  to  that,  the  information  would  be  bad.  But  I  am  of  opinion  that  it  does 
require  the  justices  to  draw  such  a  conclusion  from  the  facts  as  to  shew  that,  if  this 
had  been  a  case  of  felony,  the  now  respondent  would  have  been  an  accessary,  and 
therefore  that  he  was  a  principal  in  the  milder  offence,  in  which  the  distinction  is  not 
known.  It  is  in  all  cases  sufficient  to  describe  the  matter  of  complaint  or  the  offence  in 
language  which  if  proved  as  alleged  leads  to  the  inevitable  conclusion  that  the  cause 
of  action  existed  or  that  the  offence  has  been  committed.  That  was  the  substance  of 
the  decision  of  the  Exchequer  Chamber  in  the  tishery  case  of  Halford  v.  Bailey,  13 
Q.  B.  426.  It  simply  comes  to  the  question  whether  there  was  evi-[356]-dence  here  of 
a  joint  trespass  by  the  two  Whitehursts, — not  merely  that  they  were  plotting  together, 
but  that  the  trespass  was  committed  for  their  joint  benefit,  or  by  means  of  their  joint 
action.  This  doctrine  is  well  illustrated  by  Lord  Coke  in  the  4th  Institute,  c.  73,  p.  317, 
treating  of  the  Courts  of  the  Forests,  where  he  says :  "  And  because  it  would  be  hard 
and  difficult  that  any  man  should  hunt  and  kill  the  King's  deer  in  his  forest,  and  pass 
away  without  discovery,  unless  there  were  procurers,  plotters,  assisters,  and  receivers, 
by  the  law  of  the  forest,  whosoever  receiveth  within  the  forest  any  such  malefactor 
either  in  hunting  or  killing,  knowing  him  to  be  such  a  malefactor,  or  any  flesh  of  the 
King's  venison,  knowing  it  to  be  the  King's — in  this  case  he  is  a  principal  trespasser, 
wherein  the  law  of  the  forest  differeth  from  the  common  law  ;  for,  by  the  common  law, 
he  that  receiveth  a  trespasser  (sic)  and  agreeth  to  a  trespasse  after  it  be  done,  is  no 
trespasser,  unless  the  trespasse  was  done  to  his  use  or  for  his  benefit,  and  then  his 
agreement  subsequent  amounteth  to  a  commandment ;  for,  in  that  case,  Omnis  ratihabitio 
retrotrahitur  et  mandato  ajquipai'atur :  but,  by  the  law  of  the  forest,  such  a  receiver  is 
a  principal  trespasser,  though  the  trespasse  was  not  done  to  his  use,  as  well  as  the 
procurers  and  plotters :  but,  by  the  common  law,  in  case  of  felony,  such  a  receiver  is 
but  an  accessary."  For  these  reasons,  I  agree  with  the  rest  of  the  court  that  the 
evidence  in  this  ease  would  have  fully  warranted  the  justices  in  finding  that  the 
respondent  was  guilty  of  the  trespass,  and  might,  if  so  minded,  have  convicted  him 
upon  this  information. 

Keating,  J.  I  am  of  the  same  opinion.  The  difficulty  which  the  magistrates  seem 
to  have  felt  was,  whether,  the  respondent  not  having  left  the  vehicle,  [357]  and  the 
offence  having  already  been  completed  when  John  Whitehurst  returned  with  the  hare, 
there  was  a  sufficient  participation  by  the  former  to  constitute  him  an  aider  and  abetter 
within  the  statute.  The  facts,  it  seems  to  me,  abundantly  shew  that  the  respondent 
did  participate  in  the  trespass  :  and  I  agr'ce  that  the  infoi'mation  would  have  been 
more  artificially  framed  if  it  had  been  laid  under  the  1  &  2  W.  4,  c.  32,  s.  30,  without 
referring  to  the  11  &  1 2  Vict.  c.  43,  s.  5,  at  all.  Thei'e  was  abundant  evidence  to 
wariant  the  magisti-ates  in  drawing  the  inference  that  both  were  engaged  in  a  common 
act  of  trespass  in  pursuit  of  game.  It  may  be  that  they  will  not  choose  to  infer  that 
the  respondent  was  guilty  of  the  offence.  All  that  we  decide  is  that,  upon  the  ; 
evidence  they  have  laid  before  us,  they  might  properly  have  done  so. 

Judgment  for  the  appellant. 

(a)  "  It  seem  to  have  been  always  an  uncontroverted  maxim,  that  there  can  be  no 
accessaries  in  high  treason  or  trespass."     Hawk.  P.  C,  vol.  2,  ch.  xxix.,  p.  437. 
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1.  A  count  by  indorsee  against  drawer  of  a  bill  of  exchange,  alleging  presentment  and 
dishonour,  and  due  notice  thereof  to  the  defendant,  is  sustained  by  proof  of  a  subse- 
quent promise  by  the  defendant  to  pay,  notwithstanding  it  is  proved  (or  admitted) 
that  due  notice  of  dishonour  was  not  given. — 2.  And  the  court  will,  if  necessary, 
amend  the  declaration,  by  alleging  a  waiver  of  notice. 

This  was  an  action  bj'  an  indorsee  against  the  drawer  of  a  bill  of  exchange.  The 
declaration  alleged  presentment  and  non-payment  of  the  bill  by  the  acceptor,  and  due 
notice  thereof  to  the  defendant. 

The  defendant  pleaded,  amongst  other  pleas,  that  he  had  not  received  due  notice 
of  the  dishonour  of  the  bill ;  upon  which  issue  was  joined. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London  after  last  Term. 
The  facts  were  these  : — [358]  Some  three  3'ears  ago,  Wright,  the  acceptor  of  the  bill, 
being  desirous  of  borrowing  money,  the  plaintift'  agreed  to  make  him  an  advance  upon 
his  acceptance  at  twelve  months'  date,  drawn  by  the  defendant.  The  bill  was  renewed 
from  time  to  time.  The  bill  in  question  falling  due  on  the  28th  of  March,  1 864,  a 
conversation  took  place  between  Wright,  who  was  unable  to  pay  it,  and  the  son  of  the 
plaintiff",  the  result  of  which  was  that  it  was  to  be  renewed  l)y  a  fresh  bill,  as  on  the 
former  occasions.  No  formal  notice  of  the  dishonour  of  the  bill  was  sent  to  the  defen- 
dant, but  the  plaintifi''s  son  swore  that,  shortly  after  the  bill  became  due  and  had  been 
dishonoured,  he  saw  the  defendant,  and  told  him  that  Wright  was  unable  to  pay  the 
bill,  to  which  the  defendant  replied, — "  I  think  he  is  :  I  suppose  I  must." 

It  was  objected,  on  the  part  of  the  defendant  that,  it  being  conceded  that  notice 
of  dishonour  had  not  been  given,  the  above  conversation  (which  was  denied  altogether 
by  the  defendant)  did  not  sustain  the  allegation  of  notice  in  the  declaration. 

His  Lordship  reserved  the  point ;  but  he  also  reserved  leave  to  the  plaintiff'  to 
amend  the  declaration  by  substituting  for  the  averment  of  due  notice  of  dishonour  an 
averment  of  waiver  of  notice :  and  he  left  it  to  the  jury  to  say  whether  or  not  the 
defendant  had  had  notice  of  dishonour,  telling  them  that  a  promise  to  pay  amounted 
to  notice. 

The  jury  having  returned  a  verdict  for  the  plaintiflT, 

The  Hon.  G.  Denman,  Q.  C,  on  a  former  day,  moved  to  enter  a  verdict  for  the 
defendant,  or  for  a  new  trial  on  the  grounds  of  misdirection  and  that  the  verdict  was 
against  the  weight  of  evidence.  [Willes,  J.  The  result  of  the  authorities  upon  the 
subject  seems  to  be  that  a  promise  to  pay  the  bill  is  an  absolute  [359]  waiver  of 
notice  of  dishonour,  and  gives  the  go-by  to  the  question  whether  notice  has  or  has 
not  been  given.  Bramwell,  B.,  in  a  considered  judgment  in  Fuibey  v.  Gilbert,  6  Hurlst. 
&  N.  536,  says :  "  If  a  person  who  has  not  had  due  notice  of  dishonour,  nevertheless 
think  tit  to  acknowledge  his  liability,  though  he  does  so  to  a  party  other  than  the 
person  who  afterwards  sues  upon  the  bill,  that  will  enable  the  latter  to  maintain  his 
action.  For  that  position  it  is  only  necessary  to  refer  to  the  case  of  I'otttr  v.  Jiayworth, 
13  East,  417,  where  the  ordinary  notice  of  dishonour  had  not  been  given,  but  the 
defendant  nevertheless  promised  to  pay  a  person  to  whom  the  plaintiff'  had  indorsed 
the  note.  Afterwards,  the  plaintiff'  brought  his  action,  and  relied  on  that  promise, 
and  Lord  EUenborough  in  his  judgment  said,  '  that,  whether  the  promise  to  pay  was 
made  to  the  plaintiff'  or  to  any  other  party  who  held  the  note  at  the  time,  it  was 
equally  evidence  that  the  defendant  was  conscious  of  his  liability  to  pay  the  note, 
which  must  be  because  he  had  due  notice  of  dishonour.'  That  means  due  notice  so 
far  as  he  was  concerned.  And  Bayley,  J.,  '  considered  the  pi'omise  by  the  defendant 
either  as  an  acknowledgment  that  he  had  had  due  notice  of  the  dishonour,  or  that 
without  such  notice  he  was  the  proper  person  to  pay  the  note,  as  the  party  for  whose 
use  it  was  drawn.' "]  In  no  case  has  a  promise  to  pay  been  considered  evidence  of 
notice,  where  it  was  proved  or  admitted  that  no  notice  was  in  fact  given.  In  Hich  v. 
2'lui  Luke  of  Beaufort,  5  Scott,  598,  4  N.  C.  229,  in  an  action  against  the  drawer  of  a 
bill  of  exchange,  the  defendant  pleaded  that  he  had  had  no  notice  of  the  dishonour  of 
the  bill.  At  the  trial  it  was  proved  on  the  part  of  the  plaintiff',  that  the  defendant, 
upon  being  called  upon  for  payment  of  the  bill  after  it  had  been  dishonoured,  observed 
"that  it  was  hard  upon  him  to  [360]  be  compelled  to  pay  it,  as  he  had  only  put  his 
name  to  it  as  drawer  for  the  accommodation  of  the  acceptor  ; "  and  added  that,  "  if  the 
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acceptor  did  not  par  it,  he  (the  defendant)  must :  "  but  he  requested  the  witness  to 
exhaust  all  his  influence  to  obtain  the  money  from  the  acceptor  before  he  resorted  to 
him".  And  it  was  held  that  this  was  evidence,  but  not  conclusive  evidence,  either  that 
the '  defendant  had  had  notice  of  dishonour,  or  that  he  waived  it.  "  The  cases," 
said  Tindal,  C.  J  ,  "seem  to  go  to  this  extent,— where  the  drawer  of  a  bill,  after  it  has 
been  dishonoured,  makes  a  distinct  promise  to  pay,  such  promise  is  evidence  that  he 
has  received  notice  of  dishonour :  and  the  reason  is  this,  that  men  are  not  prone  to 
make  admissions  adverse  to  their  own  interest ;  and  therefore,  when  the  drawer  pro- 
mises payment,  it  is  to  be  presumed  that  he  does  so  because  he  is  conscious  that  he 
is  liable."  But,  where  there  is  direct  proof  that  no  notice  has  been  given,  there  is  no 
room  for  presumption.  It  was  put  to  the  jury  as  a  proposition  of  law  that  a  subse- 
quent promise  was  equivalent  to  actual  notice.  It  was  never  submitted  to  them  whether 
or  not  there  had  been  a  waiver  or  dispensation  of  notice.  In  Burgh  v.  Legge,  .5  M.  & 
W.  418,  upon  the  traverse  of  an  allegation  of  notice  of  dishonour,  the  plaintiff,  in  order 
to  support  that  issue,  proved  that  on  the  day  when  the  bill  became  due  the  defendant 
called  upon  him  and  told  him  that  he  knew  it  would  not  be  paid ;  that  it  was  no  use 
sending  him  a  two-penny  post  letter  the  next  day  to  give  him  notice,  as  it  was  not 
worth  the  money  ;  and  that  he  would  send  the  plaintiff  money  in  part-payment  of  the 
bill  on  a  future  day  :  and  it  was  held  that  this  was  not  evidence  of  notice  of  dishonour, 
but  of  a  dispensation  with  it,  and  that  it  ought  to  have  been  so  alleged  in  the  declara- 
tion. [Williams,  J.  That  is  a  very  ditlerent  case.]  The  authorities  are  [361]  thus 
summed  up  in  Byles  on  Bills,  8  edit.  39.i, — "It  was  formerly  considered  doubtful 
whether  such  facts  as  dispense  with  presentment,  protest,  or  notice  of  dishonour,  could 
or  could  not  be  given  in  evidence  in  support  of  the  common  allegation  of  presentment, 
protest,  or  notice,  in  the  declaration.  It  is  now,  however,  clear  that  facts  dispensing 
with  presentment  or  notice,  such  as,  absence  of  effects  in  the  drawee's  hands,  or  a 
countermand  of  payment  by  the  drawer,  must  be  specially  alleged  in  the  declaration ; 
and  that  proof  of  those  facts  is  inadequate  to  the  support  of  a  positive  averment  of 
presentment,  protest,  or  notice.  A  promise  to  pay,  however,  is  still  admissible  under 
the  common  averments  as  prima  facie  evidence  that  the  preliminaries  essential  to  the 
maintenance  of  the  action,  such  as  presentment  and  notice,  have  been  satisfied.  But, 
if  it  should  distinctly  appear  in  evidence  that  there  has  been  a  neglect  to  present,  and 
that  the  defendant,  being  aware  of  the  omission,  afterwards  promised  to  pay,  so  that 
the  promise  is  used  as  a  waivei',  it  is  conceived  that  the  declaration  must  still  be  special. 
It  may  be  otherwise,  where  there  has  been  a  neglect  to  give  due  notice  of  dishonour, 
and  a  promise  to  pay,  with  notice  of  the  omission,  has  been  afterwards  made  before 
action  brought ;  for  then  the  defendant  has,  in  the  words  of  the  declaration,  had  notice 
of  the  dishonour,  which  notice,  under  the  circumstances,  may  be  deemed  as  against 
him  due  notice.  Bat  the  law  on  this  sulject  does  not  appear  to  he  rerij  dtnrty  settled."  In 
an  earlier  chapter,  the  learned  author  says, — p.  281:  "  A  prior  dispensation  with  notice, 
as  absence  of  effects,  must  be  specially  alleged  in  the  declaration.  So  must  the 
impossibility  of  giving  notice,  or  any  other  excuse  for  not  giving  it.  And  it  is  con- 
ceived that  a  subsequent  promise,  when  used  as  a  waiver  of  notice,  must  also  be  specially 
pleaded.  [362]  But  a  subsequent  promise  to  pay,  when  used  as  evidence  of  the  fact  of 
notice,  need  not."  In  Cordmj  v.  Cohin,  14  C.  B.  (N.  S.)  374,  Byles,  J.,  says:  "The 
subsequent  promise  was  either  evidence  of  the  fact  of  notice  having  been  received,  or 
that  it  had  been  waived."  The  jury  should  have  had  their  attention  called  to  the 
point,  in  order  that  it  might  be  seen  what  it  was  that  they  did  find. 

Cur  adv.  vult. 

WiLLiAiMS,  J.  I  am  of  opinion  that  there  should  be  no  rule  in  this  case.  The 
first  question  raised  is,  whether  upon  the  evidence  and  the  finding  of  the  jury  there 
is  sutticient  to  support  the  declaration  as  originally  framed.  I  am  of  opinion  that 
there  was,  because  in  effect  the  evidence  was  that  the  defendant  being  informed  of  the 
dishonour  of  the  bill,  unqualifiedly  promised  to  pay  it.  It  must  be  assumed  that  no 
due  notice  of  dishonour  was  given.  It  was  contended  by  Mr.  Denman  that,  as  it 
appeared  that  the  defendant  had  not  had  notice,  the  promise  to  pay  was  not  enough 
to  support  the  allegation  in  the  declaration  that  due  notice  of  dishonour  had  been  given 
to  him.  I  am,  however,  of  opinion  that  there  was  suflScient  evidence,  because  the 
defendant  was  informed  that  the  bill  had  been  dishonoured,  and  afterwards  promised  to 
pay  the  amount.  That  operates  as  an  acceptance  by  him  of  the  notice  given  as  a  due 
notice.     The  jury,  therefore,  were  not  only  justified  in  finding,  but  were  bound  to  find, 
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that  the  defendant  had  received  due  notice  of  dishonour.  Even  if  that  were  not  so, 
we  are  still  of  opinion  that  there  was  sufficient  to  sustain  the  verdict,  because  the 
iiintifF  had  leave  to  amend  his  declaration  by  substituting  an  averment  of  waiver  of 
jtice  for  the  averment  of  actual  notice.  It  has,  however,  been  contended  by  Mr. 
Denman  that  there  was  only  [363]  evidence  for  the  jury,  and,  their  opinion  not  having 
been  taken  upon  it,  there  ought  to  be  a  new  trial.  But  I  am  of  opinion  that,  if  the 
jury  had  declined  to  find  that  the  promise  to  pay  amounted  to  evidence  of  waiver, 
their  verdict  would  have  been  unsatisfactory,  and  could  not  have  been  allowed  to  stand. 
AVhen,  therefore,  leave  was  given  to  amend  the  declaration  by  inserting  an  averment 
I  waiver  instead  of  the  averment  of  notice,  it  would  be  idle  to  send  the  cause  to  trial 
iaiu,  for  the  purpose  of  putting  a  question  to  the  ]\uy  which  they  could  only  find  one 
way.  This  course  is  inconsistent  with  the  recent  ease  of  Corderij  v.  Collin,  14  C.  B. 
(X.  S.)  374.  Upon  both  grounds,  therefore,  I  am  of  opinion  that  there  is  no  founda- 
tion for  a  rule. 

WiLLES,  J.  I  am  entirely  of  the  same  opinion.  The  judgment  just  pronounced 
liv  my  Brother  Williams  is  in  strict  accordance  with  the  law  as  laid  down  in  Potter  v. 
Uaijvxjiih,  13  East,  417,  and  Rabey  v.  Gilbert,  6  Hurlst.  &  X.  536.  The  point  of  plead- 
ing is  disposed  of  by  the  case  of  Firth  v.  Thrush,  8  B.  &  C.  387,  2  M.  &  R.  359  There, 
the  indorsee  of  a  bill  of  exchange,  dishonoured  by  the  acceptor,  being  ignorant  of  the 
jiiace  of  residence  of  one  of  the  indorsers,  employed  an  attorney  to  give  notice  to  him 
Hud  the  other  prior  indorsers  :  the  attorney,  after  inquiry,  having  received  informa- 
tion of  this  indorser's  place  of  residence  on  the  following  day,  consulted  his  client,  and 
iin  the  third  day  sent  notice  of  dishonour  to  him  :  and  it  was  held  that  the  notice  was 
sufficient.  The  declaration  averred  that  the  defendant  had  notice  of  the  dishonour : 
and  the  court  held  that  that  allegation  was  satisfied  by  proof  that  he  had  notice  as  soon 
us  it  could  reasonably  be  given,  and  that  it  was  unnecessarj'  therefore  to  state  in  the 
declaration  the  special  circumstances  which  rendered  valid  the  notice  given  at  a  [364] 
later  period  than  in  ordinary'  cases  would  be  sufficient.  Whether  or  not  I  approve  of 
the  rule  there  laid  down  as  to  the  validity  of  the  notice,  it  is  unnecessary  to  say. 

The  rest  of  the  court  concurring, 

liule  refused. 


George  Eatwell,  Appellant;  Andkeav  Richmond,  Re^ondent.     Jan.  25th,  1865. 

[S.  C.  12L.  T.  52;  13  W.  R.  429.] 

By  a  local  turupike-act  (10  G.  4,  c.  ex.),  the  following  tolls  were  imposed,  amongst 
others, — "1.  For  every  horse  drawing  any  coach,  caravan,  or  other  such  light 
carriage  {except  staye-coaches),  4d.  2.  For  every  horse  drawing  any  stage-coach  licensed 
to  cairy  not  more  than  16  passengers,  5d.  :  and  licensed  to  carry  more  than  16 
passengers,  6|d.  3.  For  every  horse  drawing  any  van  or  other  such  carriage  for  the 
conveyance  of  goods  for  hii-e  or  pay,  6|d.  4.  For  every  horse  drawing  any  caravan 
or  other  such  carriage  {licensed  to  carry  passengers  for  hire),  at  the  same  rate  as  stage- 
coaches carrying  the  same  number  of  passengers."  And  a  subsequent  clause  (s.  7) 
provided  that  only  one  full  toll  should  be  taken  for  passing  and  re-passing  on  the 
same  day. — A.,  a  carrier,  was  the  owner  of  a  four-wheeled  van,  in  which  he  journeyed 
on  certain  days,  and  at  stated  times,  between  Bath  and  Chippenham,  "  carrying 
goods  occasionally,  and  passengers  occasionally,  and  sometimes  both,"  for  payment. 
He  paid  the  annual  duty  of  21.  6s.  Sd.  imposed  by  the  16  &  17  Vict.  c.  90,  sched.  D. 
"  for  every  carriage  used  by  any  common  carrier  principally  and  bona  fide  for  and 
in  the  carrying  of  goods,  wares,  or  merchandizes,  whereby  he  shall  seek  a  livelihood, 
where  such  carriage  shall  be  occasionally  only  used  in  conveying  passengers  for  hire, 
and  in  such  manner  that  the  stage-carriage  duty,  or  any  composition  for  the  same, 
shall  not  be  payable  under  any  Licence  by  the  commissioners  of  inland  revenue :  " — 
Held,  that  A.  was  not  chargeable  with  return  toll,  as  the  proprietor  of  a  "  stage 
carriage,"  under  the  9th  section  of  the  local  act,  which  proWded  that  "for  or  in 
respect  of  the  horses  drawing  any  stage-coach,  stage-waggon,  van,  caravan,  cai-t,  or 
other  stage-carriage  for  the  conveyance  of  passe-ngers  for  payment,  hire,  or  reward, 
for  which  toll  should  have  been  paid,  and  which  should  return  on  the  same  day 
through  the  same  turnpike-gate  or  bar.  the  tolls  thereby  made  payable  should  be 
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piiid  for  every  time  of  passing  and  i-e-passing  through  every  such  gate  or  bar,  in  like 
manner  as  if  no  toll  had  been  before  paid  thereat." 

At  a  petty  sessions  holden  at  Weston,  in  the  county  of  Somerset,  on  the  ISth  of 
June  1861  before,  &c.,  six  of  Her  Majesty's  justices  of  the  peace  in  and  for  the  said 
county  an  information  preferred  by  George  Eatwell,  the  owner  and  driver  of  a  spring- 
van  on' four  wheels  which  travels  into  bath  from  Chippenham  and  back  [365]  three 
times  a  week  (hereinafter  called  the  appellant),  against  Andrew  Richmond,  the  collector 
or  keeper  of  the  London  turnpike-gate  (hereinafter  called  the  respondent),  charging  for 
that  "  he  the  said  Andrew  Richmond,  on  the  6th  of  June,  1864,  at  the  parish  of  Swains- 
wick,  in  the  said  county  of  Somerset,  did  demand  and  take  greater  toll  for  a  horse  and 
Ciiravan  passing  through  the  said  turnpike-gate  than  he  was  authorized  to  do,"  was 
heard  and  determined ;  and,  upon  such  hearing,  the  information  was  dismissed  by  a 
majority  of  the  justices  then  present. 

The  appellant,  being  dissatistied  with  the  determination,  as  being  erroneous  in 
point  of  law,  demanded  a  case  for  the  opinion  of  this  court,  pursuant  to  the  20  &  21 
Vict.  c.  4.3,  which  was  stated  as  follows : — 

Mr.  Edward  Francis  Slack,  solicitor,  attended  on  the  part  of  the  complainant,  and 
Mr.  Joseph  Kilvert  Bartrum,  solicitor,  attended  on  the  part  of  the  defendant. 

Mr.  Slack,  in  opening  the  complainant's  case,  cited  the  following  authorities  in 
support  of  his  argument  that  whenever  any  doubt,  existed  in  a  local  act  of  parliament 
in  reference  to  the  imposition  of  tolls,  the  public,  and  not  the  trustees,  whose  act  it  is, 
and  who  ought  to  have  been  particular  as  to  its  wording,  were  entitled  to  the  benefit 
of  such  doubt,  viz.  Gildarl  v.  Gladstone,  11  East,  67.5,  The  Stockton  and  Darlington  Bail- 
way  Compimy  v.  Barrett,  3  Scott,  N.  R.  803,  2  M.  &  G.  134,  in  error,  S  Scott,  N.  R. 
641,  3  M.  &  G.  956,  Higginhottom  v.  Perkins,  8  Taunt.  795,  and  Tlie  Stourhridge  Canal 
Company  v.  Wheeley,  2  B.  &  Ad.  792. 

Mr.  Slack  then  stated  that  the  appellant,  who  was  a  common  carrier  travelling 
with  his  van  at  a  pace  not  exceeding  four  miles  an  hour  from  Chippenham  to  Bath, 
and  back,  for  the  conveyance  of  both  goods  and  passengers,  and  who  was  not  licensed, 
but  paid  a  duty  of  21.  6s.  8d.  under  a  clause  in  the  schedule  D.  annexed  [366]  to  the 
act  of  parliament  16  &  17  Vict.  c.  90,  and  which  is  as  follows, — "For  every  carriage 
used  by  any  common  carrier  principally  and  bona  fide  for  and  in  the  carrying  of 
goods,  wares,  or  merchandize,  whereby  he  shall  seek  a  livelihood,  where  such  carriage 
shall  be  occasionally  only  used  in  conveying  passengers  for  hire,  and  in  such  manner 
that  the  stage-carriage  duty,  or  any  composition  for  the  same,  shall  not  be  paj^able 
under  any  licence  by  the  commissioners  of  inland  revenue,  where  such  last-mentioned 
carriage  shall  have  four  wheels,  21.  6s.  8d.,  and  where  the  same  shall  have  less  than 
four  wheels,  11.  6s.  8d.,"  complained  that,  on  the  6th  of  June  instant,  he  was  chai'ged 
by  the  respondent  with  a  toll  of  6Ad.  for  his  one-horse  van  on  passing  through  the 
lespondent's  gate  in  the  morning,  and  another  toll  of  6|d.  when  returning  with  the 
same  horse  and  van  in  the  afternoon. 

The  following  are  the  toll-imposing  clauses  in  the  local  turnpike-act  of  10  G.  4, 
c.  ex.,  under  which  the  respondent  acted,  which  Mr.  Slack  considered  applicable  to  the 
present  case : — 

Section  6.  "  And  be  it  further  enacted  that  a  sum  or  sums  not  exceeding  the 
respective  tolls  following  shall  be  demanded  and  taken  at  each  and  every  turnpike, 
toll-gate,  bar,  or  chain,  now  set  up  or  continued,  or  which  shall  hereafter  be  set  up, 
upon  or  across  or  by  the  side  of  the  roads  by  this  act  authorised  or  declared  to  be 
made,  amended,  widened,  diverted,  improved,  and  kept  in  repair,  and  the  several 
branches  thereof,  or  the  said  new  line  of  road,  by  each  and  every  such  person  or 
persons  as  the  said  trustees  shall  from  time  to  time  by  virtue  of  this  act  continue  or 
appoint  to  receive  the  same,  before  any  horse,  lieast,  or  cattle,  or  any  carriage,  shall 
be  permitted  to  pass  through  the  same,  "that  is  to  say,"  amongst  others, — 

'^  For  every  horse  or  other  beast  drawing  any  coach,  [367]  barouche,  sociable,  berlin, 
chariot,  landau,  chaise,  phaeton,  curricle,  gig,  caravan,  cart  upon  springs,  hearse,  litter, 
or  other  such  light  carriage  (except  stage-coaches),  any  sum  not  exceeding  four  pence  : 
"For  every  horse  or  beast  drawing  any  stage-coach  licensed  to  carry  "in  the  whole 
inside  and  outside  not  more  than  sixteen  passengers,  any  sum  not  exceeding  Jive 
peiiM ;  and  licensed  to  carry  more  than  sixteen  passengers,  anv  sum  not  exceeding 
six  pence  half -penny : 
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"  For  every  horse  or  other  beast  drawing  any  van  or  other  such  carriage  for  the 
conveyance  of  goods  for  hire  or  pay,  any  sum  not  exceeding  six  jKnce  half-penny : 

"For  every  horse  or  other  beast  drawing  any  caravan,  tilted  waggon,  tilted  cart, 
or  other  such  carriage  (licensed  to  carry  passengers  for  hire),  at  the  same  rate  as 
stage-coaches  carrying  the  same  number  of  passengers." 

After  the  toll-imposing  clauses  are  some  provisoes,  and  amongst  them  are  the 
following : — 

Section  7.  "  Provided  always,  and  be  it  further  enacted  that  it  shall  not  be  law- 
fid  for  the  said  trustees,  or  their  collector  or  collectoi-s,  lessee  or  lessees,  to  demand  or 
take  more  than  the  respective  numbers  of  tolls  in  the  whole  hereinafter  mentioned  for 
and  in  respect  of  the  same  horses,  cattle,  and  carriages,  for  passing  and  re-passing  in 
any  one  day,  to  be  computed  from  twelve  of  the  clock  in  one  night  to  twelve  of  the 
(■lock  in  the  next  succeeding  night,  along  the  whole  line  or  lines  of  the  said  several 
roads  as  hereinafter  mentioned  (except  as  hereinafter  mentioned),  that  is  to  say,  on 
the  said  road  which  is  called  the  London  Road  (forming  part  of  the  aforesaid  first 
district),  not  more  than  one  full  toll,"  &c.,  &c. 

Section  9.  "Provided  always,  and  be  it  further  [368]  enacted  that,  for  or  in 
respect  of  the  horses  or  other  cattle  or  beasts  drawing  any  stage-coach,  stage-waggon, 
van,  caravan,  cart,  or  other  stage-carriage  for  the  conveyance  of  passengers  for  pay- 
ment, hire,  or  reward,  for  which  toll  shall  have  been  paid,  and  which  shall  return  on 
the  same  day  through  the  same  turnpike-gate  or  bar,  the  tolls  hereby  made  payable 
shall  be  paid  for  every  time  of  passing  and  re-passing  through  every  such  gate  or  bar, 
in  like  manner  as  if  no  toll  had  been  before  paid  thereat." 

Mr  Slack  contended,  first,  that,  as  a  second  toll  could  only  be  charged  under  the 
proviso  in  which  the  word  "  stage  "  apparently  governed  all  the  other  expressions, 
and  as  it  was  not  clear  that  this  was  a  stage-van  oi'  a  stage-caravan,  a  second  toll 
could  not,  upon  the  principle  he  had  contended  for,  be  levied  upon  it, — secondly, 
that,  as  the  van  was  not  licensed,  it  did  not  come  within  the  4th  clause  of  s.  6,  which 
rendered  licensed  vehicles  liable  to  the  same  rate  as  stage-coaches, — and,  thirdly,  that, 
although  the  respondent  might  have  elected  to  have  charged  the  appellant  id.  under 
the  first  clause,  or  6Ad.,  as  conveying  goods  for  hire,  under  the  3rd  clause,  yet,  having 
elected  to  tieat  it  as  a  goods-conveying  van,  and  charged  the  higher  toll,  he  bad  no 
power  to  demand  such  toll  again,  under  the  proviso,  wnich  extends  only  to  convey- 
ances carrying  passengers,  and  not  goods. 

The  following  witness  was  called  and  examined  by  Mr.  Slack : — George  Eatwell. 
"  I  am  a  common  cai-rier,  living  at  Chippenham,  and  travelling  to  Bath  with  a  light 
caravan  on  four  wheels,  drawn  by  one  horse.  I  do  not  travel  over  four  miles  an 
hour.  I  carry  goods  occasionally,  and  passengers  occasionally, — sometimes  one,  and 
sometimes  the  othei',  and  sometimes  both  :  always  for  payment.  I  deposit  passengers 
occasionally  at  their  own  doors,  when  they  request  it ;  and  universally  I  deliver 
goods  at  their  destination,  as  [369]  directed.  I  pay  the  21.  6s.  8d.  duty  as  a  carrier's 
van  :  and  I  produce  my  notice.  That  21.  6s.  8d.  is  under  the  Assessed  Duty  Act, 
16  &  17  Vict.  c.  90,  schedule  D.  On  the  6th  of  June,  at  the  London  gate,  I  was 
charged  6id.  each  way,  which  I  paid ;  and  I  at  the  same  time  jDrotested  against  the 
payment,  and  claimed  exemption." 

Cross-examined  by  Mr.  Bartrum  "The  caravan  has  moveable  seats,  which  can 
be  put  up  or  down.  On  the  6th  of  June,  I  had  one  passenger  coming  into  Bath,  and 
no  goods,  except  a  bundle  belonging  to  the  passenger.  On  returning,  I  had  the  same 
passenger,  and  a  packet  of  bacon  going  to  Chippenham.  I  generally  go  to  Bath  on 
Mondays,  Wednesdays,  and  Saturdays,  and  return  the  .same  day,  leaving  Chippenham 
at  eight  in  the  morning,  and  Bath  at  five  in  the  afternoon.  My  name  is  in  the 
carrier's  list  in  the  Bath  directory." 

Mr.  Bartrum,  citing  the  case  of  The  Queen  v.  Ruscoe,  8  Ad.  &  E.  386,  3  N.  &  P. 
428,  contended  that,  as  this  was  a  regular  conveyance  for  goods  and  passengers 
between  certain  places,  at  certain  times,  on  fixed  days,  it  was  distinctly  a  stage- 
vehicle,  coming  within  the  meaning  of  the  proviso  which  imposed  a  toll  each  way  ; 
and  that,  as  the  appellant  carried  goods  for  hire  in  his  van,  it  was  the  respondent's 
duty  to  charge  him  the  higher  toll  of  6^d.,  which  toll  he  had  also  a  right  to  redemand 
on  the  appellant's  return. 

The  justices,  by  a  majority,  concurred  in  the  view  contended  for  by  Mr.  Bartrum. 

The  question  for  the  opinion  of  the  court  was,  what  toll  was  chargeable  under  the 
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local  act  on  such  conveyance  as  that  described  in  the  evidence  of  George  Eatwell,  and 
whether  such  toll  was  chargeable  again  upon  the  return  on  the  same  day  of  the  same 
horse  and  vehicle  through  the  same  gate. 

Should  the  court  be  of  opinion  that  a  toll  of  6|d.  [370]  could  be  demanded  both 
on  going  and  returning,  the  determination  of  the  justices  was  to  be  affirmed;  or,  if 
not,  to  be  reversed,  and  in  the  latter  case  such  order  made  in  relation  to  the  matter 
as  to  the  court  might  seem  fit. 

The  tolls  which  were  so  demanded  and  paid  as  aforesaid  were  each  of  them 
demanded  and  paid  as  one  full  toll  at  the  gate  on  the  road  i-eferred  to  in  the  said 
local  act  as  the  London  Road,  and  not  as  any  part  of  the  additional  three-fourths  of  a 
full  toll  which  by  the  said  act  the  trustees  were  entitled  to  charge  at  certain  parts  of 
the  road  therein  referred  to  as  the  new  line  of  road. 

Kingdon,  for  the  appellant  («).  The  question  is,  under  which  of  the  first  four 
clauses  of  the  6th  section  [371]  of  the  local  act  of  10  G.  4,  c.  ex.,  the  appellant  was 
chargeable.  Clause  1  is,  "  For  every  horse  or  other  beast  drawing  any  coach,  barouche, 
sociable,  berlin,  chariot,  landau,  chaise,  phaeton,  curricle,  gig,  caravan,  cart  upon 
springs,  hearse,  litter,  or  other  such  light  carnage  (except  stage-coaches),  any  sum  not 
exceeding  id."  Clause  2  is,  "For  every  horse  or  beast  drawing  any  stage-aiach  licensed 
to  carrij  in  the  whole,  inside  or  outside,  not  more  than  sixteen  passengers,  any  sum  not 
exceeding  5d.,  and  licensed  to  carry  more  than  sixteen  passengers,  any  sum  not 
exceeding  6^d."  Clause  3  is,  " For  every  horse  or  other  beast  drawing  any  vari  or 
other  such  carriage  for  the  conveyance  of  goods  for  hire  or  pay,  any  sum  not  exceeding 
6|d."  And  clause  4  is,  "  For  every  horse  or  other  beast  drawing  any  caravan,  tilted 
waggon,  tilted  cart,  or  other  such  carriage  (licensed  to  carry  passengers  for  hire),  at  the 
same  rate  as  stage-coaches  carrying  the  same  number  of  passengers."  It  is  submitted 
that  the  appellant's  vehicle  is  chargeable  under  either  the  first  or  the  third  clause,  and 
not  under  the  second  or  foiu'th, — he  not  being  licensed  to  cany  passengers  for  hire, 
but  only  under  the  clause  in  the  16  &  17  Vict.  c.  90,  sched.  D.,  which  imposes  an 
annual  duty  of  21.  6s.  8d.  "  for  every  carriage  used  by  any  common  carrier  principally 
and  bona  tide  for  and  in  the  carrying  of  goods,  wares,  or  merchandize,  whereby  he 
shall  seek  a  livelihood,  where  such  carriage  shall  be  occasionally  only  used  in  conveying 
passengers  for  hire,  and  in  such  manner  that  the  stage-carriage  duty,  or  any  composi- 
tion for  the  same,  shall  not  Be  payable  under  any  licence  by  the  commissioners  of 
inland  revenue."  He  is,  therefore,  [372]  within  the  7th  section  of  the  local  act,  which 
limits  the  charge  to  one  full  toll  for  going  and  returning  on  the  same  day,  and  is  not 
chargeable  with  return  toll  under  s.  9,  which  provides  that,  "for  or  in  respect  of  the 
hoi-ses  or  other  cattle  or  beasts  drawing  any  stage-coach,  stage-waggon,  van,  caravan, 
cart,  or  other  stage-carriage  for  the  conveyance  of  passengers  for  payment,  hire,  or  reward, 
for  which  toll  shall  have  been  paid,  and  which  shall  return  on  the  same  day  through 

(a)  The  points  marked  for  argument  on  the  part  of  the  appellant  were  as 
follows : — 

"1.  That  the  appellant's  caravan  is  not  a  stage-carriage  within  the  meaning  of 
the  6th  and  9th  sections  of  the  local  act,  10  G.  4,  c.  ex.,  and  was  therefore  not  liable 
to  a  second  toll  on  its  return  journey  : 

"  2.  That  the  6th  section  of  the  local  act  only  makes  stage-carriages  liable  to  toll 
\yhen  they  are  licensed  to  cany  passengers,  and  that  the  appellant's  caravan  is  not  so 
licensed,  but  only  pays  a  duty  as  a  carriage  used  by  a  common  carrier  under  the  16 
&  17  Vict.  c.  90,  Schedule  D.,  and  is  therefore  not  liable  to  pay  toll  on  its  return 
journey,  under  the  9th  section  of  the  local  act : 

"  3.  That  the  toll  imposed  by  the  6th  section  of  the  local  act  on  stage-carriages 
varies  in  proportion  to  the  number  of  passengers  the  carriages  are  licensed  to  carry, 
and^that  the  appellant's  caravan,  not  being  licensed,  cannot  be  liable  to  any  such  toll : 

'4.  ihat  the  appellant's  caravan  is  only  liable  to  a  single  toll  on  each  journey, 
either  of  4d.  under  the  1st  clause  of  the  6th  section  of  the  local  act,  or  of  6W.  under 
the  3rd  clause  of  the  same  section  : 

"5.  That  the  respondent,  by  claiming  a  toll  of  6id.  on  the  first  jouniey,  which 
could  only  be  claimed  under  the  3rd  clause  of  the  6th  section  of  the  local  act,  has 
estopiied  himself  from  claiming  a  toll  on  the  appellant's  caravan  on  the  return  journey, 
as  a  stage-carnage,  under  the  2nd  clause  of  the  same  section,  and  under  the  9th 
section  of  the  same  act. 
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the  same  turnpike-gate  or  bar,  the  tolls  hereby  made  payable  shall  be  paid  for  every 
time  of  passing  and  repassing  through  every  such  gate  or  bar,  in  like  manner  as  if  no 
toll  had  been  before  paid  thereat."  This  last  provision  is  confined  to  "  stage-carriages  " 
only,  the  definition  of  which  is  to  be  found  in  the  second  and  fourth  clauses  of  s.  6, 
which  vary  the  toll  according  to  the  number  of  passengers  which  the  vehicle  is 
licensed  to  carry.  At  all  events,  there  was  no  pretence  for  the  charge  of  6 id.,  as  if 
the  appellant's  van  was  licensed  to  carry  more  than  sixteen  passengeis. 

Karslake,  Q.  C,  for  the  respondent  (a).  Upon  the  evidence  given  by  the  appel- 
lant himself  before  the  [373]  justices,  it  is  plain  that  he  was  regularly  plying  for 
passengers  between  Bath  and  Chippenham.  He  is  the  proprietor  of  a  stage-van  or 
carriage  for  the  conveyance  of  passengers  for  hire,  and  not  a  mere  carriei',  though 
licensed  under  the  16  &  17  Vict.  c.  90,  sched.  D.  [Keating,  J.  Is  every  toll-gate 
keeper  to  canvas  the  propriety  of  the  duty  charged  for  licences?]  The  appellant  is 
clearly  within  the  4-th  clause  of  the  6th  section  of  the  local  act,  and  liable  to  the 
return  toll  imposed  by  s.  9,  as  the  proprietor  of  a  stage-carriage  for  the  convey- 
ance of  passengers  for  payment.  The  meaning  of  "stage-carriage"  is  well  defined 
in  The  Queen  v.  Ruscoe,  8  Ad.  &  E.  386,  3  N.  &  P.  428.  There,  a  tui'npike-act  con- 
tained a  clause  giving  certain  exemptions  from  toll,  but  excepted  from  it  hy  a  proviso 
all  horses  drawing  any  stage-coach,  diligfiwe,  van,  caravan,  or  stage-wagijon,  or  other  stage- 
carriage  conveying  passengers  w  goods  for  pay.  R.  was  a  wharfinger  and  agent  to  a 
company  who  were  carriers  of  goods  by  canal.  E.  kept  waggons  and  horses,  which 
he  employed  in  carrying  out  goods  brought  by  the  company  to  his  wharf  situate  at 
Stoke-upon-Trent,  for  persons  in  the  neighbourhood,  and  bringing  goods  from  the 
neighl)ourhood  to  his  wharf,  for  transit  by  the  canal.  For  such  his  conveyance  of 
goods  he  made  charges  on  each  parcel.  His  waggons  were  so  employed  in  carrying 
goods  to  [374]  and  from  persons  residing  at  or  near  a  place  called  Lane  End,  or  places 
intermediate  between  that  and  Stoke-upon-Trent,  almost  every  day  except  Sundays. 
The  waggons  went  out  and  returned  at  difi'erent  hours,  according  to  circumstances  : 
on  some  days  they  made  more  journeys  than  on  others,  and  they  seldom  omitted 
going  altogether.  R.  had  no  office  or  receiving-house  at  Lane  End.  And  it  was  held 
that  K.'s  waggons  were  not  stage-waggons  or  carriages  within  the  terms  of  the  provi.so, 
and  therefore  were  not  excluded  from  the  exempting  clause.  Lord  Denman,  C.  J., 
there  says :  "  I  should  apprehend  that  the  legislature  did  not  intend  to  exempt 
carriages  of  this  description  ;  but,  if  that  was  so,  the  proviso  should  not  have  been 
qualified  by  the  word  'stage,'  used  as  it  is  here  ;  and  we  must  find  some  meaning  for 
that  expi'ession.  Now,  the  lowest  description  of  a  '  stage '  would  be,  a  vehicle  that 
starts  from  some  one  point  at  certain  stated  intervals,  as  an  errand  cart  may  do :  any- 
thing below  this  cannot,  in  my  opinion,  answer  to  the  term.  But  the  carriages 
described  in  this  case  do  not  go  at  stated  intervals,  and  may  never  go  at  all"  There 
is  nothing  in  the  clause  of  the  local  act  imposing  the  return  toll,  about  the  vehicle 
being  licensed.     If  iised  for  the  conveyance  of  passengers  for  payment,  the  return  toll 

(a)  The  points  marked  for  argument  on  the  part  of  the  respondent  were  as 
follows  : — 

"  1.  That  the  van  in  question  was  a  van  or  carriage  for  the  conveyance  of  goods 
for  hire  or  pay,  within  the  meaning  of  the  local  act,  and  was  therefore  liable  to  pay  as 
and  by  way  of  toll  a  sum  not  exceeding  6id.  : 

"  2.  That  the  van  in  question  was  '  a  stage-van,  caravan,  cart,  or  other  stage- 
carriage  for  the  conveyance  of  passengers  for  payment,  hire,  and  reward,'  within  the 
meaning  of  the  local  act,  and  therefore  liable  to  pay  a  second  or  return  toll : 

"3.  That  it  does  not  appear  to  have  been  proved  befoi-e  the  justices,  or  that  the 
fact  was  that  the  appellant  took  or  received  any  ticket  denoting  payment  of  any  toll, 
which  enabled  the  said  horse  and  van  to  re-pass  through  the  gate  during  the  day 
without  paying  a  second  or  return  toll,  or  toll-free  : 

"  4.  That  it  does  not  appear  to  have  been  proved  before  the  justices,  or  that  the 
fact  was  that  the  appellant  produced  any  such  ticket  as  aforesaid,  so  as  to  entitle 
the  said  horse  and  van  to  re-pass  through  the  gate  during  the  day  without  paying  a 
return  toll,  or  toll-free  : 

"  5.  That  the  fact  of  its  not  having  been  licensed  did  not  prevent  its  being  a  van 
or  carriage  for  the  conveyance  of  goods  for  hii'e  or  pay,  or  stage-van,  caravan,  cart,  or 
other  stage-carriage  for  the  conveyance  of  passengers  for  payment,  hire,  and  reward." 

C.  P.  XXII.— 16* 
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is  chargeable.  It  may  be  that  the  toll-collector  was  wrong  in  demanding  6Jd.,  and 
that  Hh;  appellant  was  only  liable  to  the  5d.  toll  under  the  second  clause  in  s.  6  of 
the  local  act ;  but  that  does  not  prevent  his  being  liable  to  the  return  toll  under  s.  9, 
as  upon  a  vehicle  used  for  the  conveyance  of  passengers.  [Williams,  J.  Having 
elected  on  the  first  occasion  to  take  the  toll  under  the  third  clause  of  s.  6,  he  had  no 
right  afterwards  to  shift  his  ground.]  •        ,     ,        , 

Erle,  C.  J.  The  first  question  for  our  decision  in  [375]  this  case  is,  whether  the 
respondent  had  a  right  under  the  circumstances  stated  to  demand  the  return-toll.  It 
appears  that  the  appellant  is  in  the  habit  of  travelling  at  stated  times  from  Bath  to 
Chippenham  and  from  Chippenham  to  Bath  with  a  four-wheeled  van  for  which  he 
pavs  an  annual  duty  of  21.  6s.  iSd.,  which  is  the  duty  payable  under  the  16  &  17  Viet, 
c.  90,  Sched.  D.,  "for  every  carriage  used  by  any  common  carrier  principally  and 
bona  fide  for  and  in  the  carrying  of  goods,  wares,  and  merchandizes,  whereby  he  shall 
seek  a  livelihood,  where  such  carriage  shall  be  occasionally  only  used  in  carrying 
passengers  for  hire,  and  in  such  manner  that  the  stage-carriage  duty,  or  any  composi- 
tion for  the  same,  shall  not  be  payable  under  any  licence  by  the  commissioners  of 
inland  revenue."  The  appellant's  caravan,  therefore,  is  not  a  carriage  licensed  for  the 
conveyance  of  passengers  at  all,  but  goods ;  though  it  appear  that  he  occasionally 
does,  and  did  upon  the  occasion  in  question,  carry  a  passenger  for  hire.  The  question 
is,  whether  that  occasional  use  of  his  vehicle  makes  it  a  stage-carriage  upon  which  a 
return  toll  is  imposed  by  the  9th  section  of  the  local  act.  The  6th  section  imposes 
tolls  in  respect  of  a  variety  of  carriages.  By  clause  '2,  "  for  every  horse  or  Ijeast 
drawing  any  dage-coach  licensed  to  carry  in  the  whole,  inside  and  outside,  not  more  than 
sixteen  passengers,  any  sum  not  exceeding  5d. ;  and  licensed  to  cai-ry  more  than  sixteen 
passengers,  any  sum  not  exceeding  6Jd."  Then  comes  clause  2, — "for  every  horse  or 
other  beast  drawing  any  van  or  other  such  carriage  for  the  conveyance  of  goods  for  hire 
or  pay,  any  sum  not  exceeding  6id."  The  appellant's  vehicle  clearly  is  not  a  "stage- 
coach "  licensed  to  carry  passengers.  But,  if  he  is  liable  in  respect  of  his  carrying 
passengers,  it  could  only  be  under  clause  4,  which  is  as  follows, — "  for  every  horse  or 
other  beast  drawing  [376]  any  caravan,  tilted  waggon,  tilted  cart,  or  other  such 
carriage  (licensed  to  carry  passengers  for  hire),  at  the  same  rate  as  stage-coaches 
carrying  the  same  number  of  passengers."  Is  this  appellant  the  proprietor  of  a 
carriage  "licensed  to  carry  passengers  for  hire?"  He  pays  duty  as  a  carrier  of  goods 
for  hire;  and  he  occasionally  carries  passengers:  for  the  out  toll  he  clearly  does  not 
fall  within  the  description  given  either  in  the  second  or  the  fourth  clause.  The  7th 
section  limits  the  tolls  to  be  taken  on  this  particular  road  to  one  full  toll  each  day. 
The  9th  section  provides  that  toll  shall  be  joaid  for  every  time  of  passing  and  re- 
passing, if  the  vehicle  comes  within  the  class  described  in  that  section.  The  carriages 
there  described  are,  "  any  stage-coach,  stage-waggon,  ^■an,  caravan,  cart,  or  other 
stage-carriage  for  the  conveyance  of  passengers  for  payment,  hire,  or  reward."  I 
think  that  section  is  to  be  read  with  the  6th ;  and  by  the  6th  section  the  rate  of  toll 
is  settled  and  ascertained  by  the  license  which  the  owner  of  the  vehicle  has,  and  con- 
sequently that  the  return-toll  is  imposed  only  upon  stage-coaches  or  carriages  which 
are  licensed  to  carry  passengers  for  hire.  The  construction  sought  to  be  put  by  the 
respondent  upon  this  9th  section  is  that,  because  the  Avord  "licensed"  is  there 
omitted,  the  toll-gate  keeper  has  a  right  to  look  into  every  carriage,  and  to  inquire 
quo  intuitu  the  particular  journey  is  made,  and  to  claim  the  return-toll  when  it  is 
used  for  the  carriage  of  a  passenger.  I  am  very  clear  that  he  has  no  such  right,  and 
that  the  toll  imposed  by  s.  9  is  imposed  in  respect  of  that  which  is  the  accustomed 
use  of  the  vehicle,  and  that  the  toll-gate  keeper  should  be  satisfied  with  the  licence 
which  the  party  has.  It  would  lead  to  the  most  pernicious  consequences  if  he  were 
to  be  allowed  to  stop  and  cross-examine  the  driver  every  time  of  passing,  as  to  the 
[377]  object  of  his  journey,  and  so  change  the  liability  at  his  discretion  or  caprice. 
Vexatious  delay  and  possible  breaches  of  the  peace  would  naturally  be  the  result. 
The  legislature  never  could  have  intended  to  allow  that.  The  character  of  the  vehicle 
is  to  be  determined  by  the  licence  which  the  owner  has  obtained  for  it;  and  the  toll- 
gate  keeper  must  be  content  with  that. 

Williams,  J.  I  am  of  the  same  opinion.  The  vehicle  in  question  is  clearly  not 
a  "stage-carnage"  within  s.  9  of  the  local  act  merely  because  it  is  used  occasionally 
tor  the  conveyance  of  passengers. 

^\  ili.es,  J.     I  am  of  the  same  opinion.     The  case  will  go  back  to  the  justices 
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with  an  intimation  of  our  opinion  that  the  appellant  was  not  under  the  circumstances 
liable  for  the  back  toll,  but  that  6id.  was  the  proper  sum  to  be  demanded  for  the 
forward  toll. 

KE.A.T1NU,  J.  I  entirely  agree  with  the  rest  of  the  court.  The  toll-gate  keeper 
was  right  when  he  demanded  a  toll  of  6id.  under  the  third  clause  of  s.  6  of  the 
local  act ;  and  I  think  that  precluded  him  from  afterwards  claiming  the  return-toll 
under  s.  9. 

Case  remitted,  without  costs  (a). 

[378]    James  Comley,  Appellant;  William  Carpenter,  Mtspondent. 

May  16th,  1865. 

[S.  C.  12  L.  T.  453;  11  Jur.  N.  S.  712;  13  W.  E.  812.] 

By  a  local  turnpike-act  (6  G.  4,  c.  cxliii.),  the  following  tolls  (amongst  others)  were 
imposed, — "For  every  horse  or  other  beast  drawing  any  coach,  stage-coach,  diligence, 
van,  caravan,  sociable,  berlin,  landau,  chariot,  vis-a-vis,  barouche,  phaeton,  chaise- 
marine,  calash,  curricle,  chair,  gig,  whiskey,  hearse,  litter,  chaise,  or  other  such  like 
carriage,  9d,  :  For  every  horse  or  other  beast  drawing  any  waggon,  wain,  cart,  or 
other  such  like  carriage,  having  the  felloes  of  the  wheels  thereof  of  the  breadth  of 
six  inches  or  upwards  at  the  bottom  or  soles  thereof,  6d."  And  a  subsequent  clause 
provided  that  one  toll  only  should  be  paid  for  passing  and  re-passing  on  the  same 
day. — A.,  a  carrier,  was  the  owner  of  a  covered  caravan  (the  single  toll  on  which 
was  admitted  to  be  6d.)  with  which  he  travelled  between  Cirencester  and  Cheltenham 
every  Tuesday  and  Thursday,  at  a  pace  not  exceeding  four  miles  an  hour.  He  used 
his  caravan  principally  for  carrying  goorh,  for  hire,  but  he  frequently  (as  he  did 
upon  the  occasion  in  question)  conveyed  therein  aho  2xi-ssengers,  for  hire.  He  was 
not  licensed  under  the  Stage-Carriage  Act,  2  &  3  W.  4,  c.  120,  but  paid  the  duty 
imposed  by  the  16  &  17  Vict.  e.  90,  sched.  D.,  "for  every  carriage  used  by  any 
common  carrier  principally  and  bona  fide  for  and  in  the  carrying  of  goods,  wares, 
or  merchandizes,  whereby  he  shall  seek  a  livelihood,  where  such  carriage  shall  be 
occasionally  only  used  in  conveying  passengers  for  hire,  and  in  such  manner  that 
the  stage-carriage  duty,  or  any  composition  for  the  same,  shall  not  be  payable  under 
any  licence  by  the  commissioneis  of  inland  revenue:"- — Held,  that  A.  was  the 
proprietor  of  a  "stage-carriage  coiiiei/iiuj  gooiJa  for  pay  or  reward,"  within  the  11th 
section  of  the  local  act,  which  provided  that  "  the  tolls  thereby  made  payable  for 
or  in  respect  of  horses  or  beasts  drawing  any  stage-coach,  diligence,  van,  caravan, 
or  stage-waggon,  or  other  stage-carriage  conveying  passengers  or  gooiU  for  pay  or 
reward,  shall  be  payable  and  paid  every  time  of  passing  or  re-passing  along  the  said 
road  ; "  and  therefore  liable  to  the  return-toll. 

At  a  petty  sessions  held  on  the  27th  of  February,  1865,  at  Cirencester,  in  the 
county  of  Gloucester,  an  information  was  preferred  by  James  Comley  (hereinafter 
called  the  appellant)  against  William  Carpenter  (hereinafter  called  the  respondent), 
for  that  the  respondent,  on  the  16th  of  February,  1865,  at  Stratton,  in  the  said  county, 
then  being  the  collector  of  the  tolls  at  a  certain  turnpike-gate  there,  called  the  Stratton 
Gate,  on  a  certain  turnpike-road  there  situate,  unlawfully  did  demand  and  take  from 
the  appellant  the  sum  of  6d.  as  and  for  the  toll  of  a  horse  and  cart  of  which  the 
appellant  was  the  driver,  on  the  said  turnpike-road,  the  said  appellant  being  exempt 
from  the  payment  of  such  toll  by  reason  of  toll  having  been  paid  for  the  passing  of 
the  same  horse  and  cart  through  the  same  gate  on  the  same  day,  and  the  said  horse 
and  cart  being  then  returning  and  re-passing  through  the  same  gate  before  twelve 
o'clock  at  night  of  the  same  day  :  and,  after  hearing  the  parties  and  the  evidence 
adduced  by  them,  the  information  was  dismissed. 

[379]  Against  this  deci.sion  the  appellant  appealed ;  and  the  following  case  was 
stated  for  the  opinion  of  the  court,  pursuant  to  the  statute  20  <fe  21  Vict.  c.  43  : — 

It  was  proved,  on  the  part  of  the  appellant,  that  he  is  a  common  carrier,  living  at 
Cirencester,  and  ti'avelling  between  that  town  and  the  town  of  Cheltenham  every 
Tuesday  and  Thursday;  and  he  so  travels,  sometimes  with  a  covered  caravan  or 

(a)  See  the  next  case. 
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„..  on  four  wheels,  and  sometimes  with  a  covered  caravan  or  cart  on  two  wheels 
dr^vn  respectively  by  one  or  two  horses,  as  the  weight  of  the  load  or  the  state  of  the 
roads  may  require,  and  travelling  at  a  pace  not  exceeding  four  miles  an  hour ;  that 
the  said  appellant  uses  such  caravans  principally  for  carrying  goods,  for  hire,  but  that 
he  frequently  conveys  therein  also  passengers,  for  hire  ;  that  he  is  not  licensed  under 
the  stage-carriage  act  for  either  of  such  caravans,  but  pays  the  duties  of  21.  6s.  8d. 
and  11.  6s.  8d.  for  the  same  respectively,  as  for  carriages  used  by  a  common  carrier, 
under  the  16  &  17  Viet.  c.  90,  schedule  D. ;  that,  on  the  day  on  which  the  alleged 
oftence  is  charged  to  have  been  committed,  being  Thursday,  the  16th  of  Feljruary, 
1865,  the  appellant  travelled  as  usual  from  Cirencester  to  Cheltenham,  and  back,  with 
the  said  coveied  caravan  or  cart  on  two  wheels,  and  which  on  that  occasion  was  drawn 
by  one  horse ;  that,  on  the  morning  of  the  day  in  question,  the  appellant  conveyed 
goods  in  such  caravan  fi'om  Cirencester  to  Cheltenham,  and  in  the  afternoon  con- 
veyed goods  therein  from  Cheltenham  to  Cirencester,  and  in  each  case  delivered  such 
goods  according  to  the  directions  thereon,  and  received  payments  for  the  carriage  and 
deli\'ery  thereof  according  to  a  usual  scale  adopted  by  him ;  that  he  also  on  the  day 
in  question  conveyed  one  passenger  on  each  time  of  passing  the  same  gate,  and 
received  payment  of  such  passenger  ;  that  the  appellant  travels  from  Cirencester  [380] 
to  Cheltenham  along  the  turnpike-road  between  those  towns,  and  which  is  one  of  the 
district  roads  which  are  repaired  and  maintained  under  the  pi'o visions  of  the  Cirencester 
Koads  Act,  1802,  6  G.  4,  c.  cxliii. ;  that  there  is  a  turnpike  or  toll-gate  upon  such 
road,  in  the  parish  of  Stratton,  called  the  "Stratton  Gate,"  and  that  the  respondent 
is  the  collector  of  tolls  at  such  gate ;  that,  on  the  morning  of  the  day  in  question,  the 
appellant  passed  through  the  said  gate  on  his  way  to  Cheltenham,  and  was  charged 
by  the  respondent  a  toll  of  6d.  for  the  horse  drawing  the  said  caravan,  and  paid  the 
same ;  and  that,  on  the  afternoon  of  the  said  day  (and  before  twelve  o'clock  at  night), 
the  appellant  re-passed  through  the  said  gate  on  his  return  to  Cirencester,  and  was 
then  again  charged  by  the  respondent  a  toll  of  6d.  for  the  same  horse  drawing  the 
same  caravan,  which  second  toll  the  appellant  thei'eupon  paid  under  protest. 

The  Cirencester  Koads  Act,  1862,  was  put  in  evidence. 

The  preamble  of  such  act  recites  an  act  passed  in  the  6  G.  4,  c.  cxliii.,  intituled 
"  An  Act  for  maintaining  and  improving  certiiin  roads  leading  to  and  from  the  town 
of  Cirencester  in  the  county  of  Gloucester,"  which  last-mentioned  act  was  also  put  in 
evidence,  and  contains  the  following  sections  : — 

Section  8.  "  And  be  it  further  enacted  that  it  shall  and  may  be  lawful  for  the  said 
trustees  or  any  person  or  persons  to  be  appointed  collector  or  collectoi-s  of  the  tolls  to 
be  taken  by  virtue  of  this  act,  to  demand  and  take  the  tolls  hereinafter  mentioned, 
at  the  several  and  I'espective  toll-gates  or  turnpikes  or  toll  houses,  or  side-gates  or 
side-bars  or  chains,  which  shall  be  erected  or  placed  by  virtue  of  this  act  in,  upon, 
across,  or  on  the  side  or  sides  of  the  said  roads,  and  on  every  day  (such  day  to  be 
computed  from  twelve  of  the  clock  at  [381]  night  to  twelve  of  the  clock  in  the  next 
succeeding  night),  that  is  to  say, 

"  For  every  horse  or  other  beast  drawing  any  coach,  stage-coach,  diligence,  van, 
caravan,  sociable,  berlin,  landau,  chariot,  vis-a-vis,  barouche,  phaeton,  chaise-marine, 
calash,  curricle,  chair,  gig,  whiskey,  hearse,  litter,  chaise,  or  other  such  like  carriage, 
the  sum  of  9d. : 

"For  every  horse  or  other  beast  di-awing  any  waggon,  wain,  cart,  or  other  such 
like  carnage,  having  the  felloes  of  the  wheels  thereof  of  less  breadth  than  four  and 
a  half  niches  at  the  bottom  or  soles  thereof,  the  sum  of  9d.  ;  and  having  the  felloes 
of  the  wheels  thereof  of  the  breadth  of  four  and  a  half  inche.s  or  upwards,  and  less 
than  SIX  inches  at  the  bottom  or  soles  thereof,  the  sum  of  T.Vd.  :  and  having  the  felloes 
of  the  wheels  thereof  of  the  breadth  of  six  inche.s  or  upwards  at  the  bottom  or  soles 
thereof,  the  sum  of  6d. 

"For  every  horse,  mule,  or  ass,  laden  or  unladen,  and  not  drawing,  the  sum  of  Id.  : 

"l^or  every  ox  or  head  of  neat  cattle,  the  sum  of  Id.  :  and  for  every  calf,  sheep, 
swine,  or  lamb,  the  sum  of  id. 

"Which  said  respective"  sums  of  money  or  tolls  shall  be  demanded  and  taken 
before  any  horse,  mule,  ass,  beast,  or  other  cattle  whatsoever  shall  be  permitted  to 
pass  though  any  toll-gate  or  turnpike,  or  side-gate,  or  side-bar  or  chain,  which  shall 
be  erected  or  placed  by  virtue  of  this  act  in,  upon,  or  across  the  said  roads,  or  on  the 
sides  thereof,  or  any  part  thereof ;  and  which  said  respective  tolls  shall  be  and  are 
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hereby  vested  in  the  said  trustees,  and  shall  be  applied  for  the  purposes  of  this  act  in 
manner  hereinafter  directed  :  " 

Section  9.  "Provided  always,  and  be  it  further  enacted  that,  in  case  the  toll 
hereby  authorized  to  be  taken  shall  have  been  paid  for  the  passing  of  any  [382]  horse, 
lieast,"  or  cattle,  through  any  one  of  such  toll-gates,  turnpikes,  or  side-gates,  such 
horse,  beast,  or  cattle  shall,  upon  a  ticket  denoting  such  payment  on  that  day  being 
produced,  be  permitted  to  pass  toll-free  through  the  same  toll-gate,  turnpike,  or  side- 
gate,  and  also  through  any  such  other  gate  or  gates  (if  any)  as  the  ticket  for  such 
payment  shall  free,  at  any  time  or  times  during  the  same  day  (to  be  computed  as 
aforesaid),  anything  in  this  act  contained  to  the  contrary  thereof  in  anywise  notwith- 
standing." 

Sectwn  11.  "Provided  always,  and  be  it  further  enacted  that  the  tolls  hereby 
made  payable  for  or  in  respect  of  horses  or  beasts  drawing  any  stage  coach,  diligence, 
van,  caramn,  or  stage-icaggon,  or  olher  stage-carriage,  conveying  pa  ssengers  or  goods  for  jmij  or 
reward,  shall  be  payable  and  paid  every  time  of  passing  or  re-passing  along  the  said 
road." 

The  act  of  1862  enacts  as  follows  : — 

Section  1.  "From  and  after  the  commencement  of  this  act,  the  said  recited  act  of 
the  6  G-.  4,  c.  cxlii.,  shall  be  repealed,  and  this  act  shall  thenceforth  be  put  into  execu- 
tion during  the  term  and  for  the  purposes  hereinafter  mentioned." 

Section  13.  "Notwithstanding  the  repeal  of  the  recited  act,  the  several  tolls 
thereby  granted  and  made  payable  shall  continue  to  be  paid  at  the  toll-gates  to  be 
continued  or  erected  on  or  on  the  sides  of  the  said  roads,  until  other  tolls  shall  be 
appointed  to  be  taken  under  the  powers  of  this  act." 

Section  16.  "From  and  after  the  commencement  of  this  act,  it  shall  be  lawful  for 
the  said  trustees  to  demand  and  take  on  each  and  every  day,  such  day  to  be  com- 
puted from  twelve  of  the  clock  at  night  to  twelve  of  the  clock  on  the  next  succeeding 
night,  at  each  and  every  toll-gate  which  shall  be  continued  or  set  up  by  virtue  of  this 
act  in,  upon,  across,  or  on  the  sides  of  [383]  the  said  roads,  or  any  of  them,  such  tolls 
as  the  said  trustees  at  any  of  their  meetings  shall  direct,  not  exceeding  the  sums 
following,  that  is  to  say, — 

"  For  every  horse  or  other  beast  draw'ing  any  coach,  stage-coach,  diligence,  van, 
caravan,  sociable,  berlin,  landau,  chariot,  vis-a-vis,  barouche,  phaeton,  chaise-marine, 
calash,  curricle,  chair,  gig,  whiskey,  hearse,  litter,  chaise,  break,  or  other  such  like 
carriage,  the  sum  of  9d. 

"  For  every  horse  or  other  beast  d^a^ving  any  waggon,  wain,  cart,  van,  caravan, 
dray,  timber-carriage,  steam-engine  or  machinery,  or  other  carriage  of  a  like  descrip- 
tion, by  whatsoever  name  called  or  known,  having  the  felloes  of  the  wheels  thereof  of 
the  breadth  of  six  inches  or  upwards  at  the  bottom  or  soles  thereof,  the  sum  of  6d.  ; 
and  having  the  felloes  of  the  wheels  thereof  of  the  breadth  of  four  and  a  half  inches 
or  upwards,  and  less  than  six  inches,  at  the  bottom  or  soles  thereof,  the  sum  of  7id.  ; 
and  having  the  felloes  of  the  wheels  thereof  of  less  breadth  than  four  and  a  half  inches 
at  the  bottom  or  soles  thereof,  the  sum  of  9d. : 

"  For  every  horse,  mule,  or  ass,  laden  or  unladen,  and  not  drawing,  the  sum  of  2d. : 

"For  every  drove  of  oxen  or  neat  cattle  the  sum  of  Is.  8d.  per  score,  and  so  in 
proportion  for  any  less  number  : 

"And  for  every  drove  of  calves,  swine,  sheep,  lambs,  or  goats,  the  sum  of  lOd. 
per  score,  and  so  in  proportion  for  any  less  number : 

"  Which  said  tolls  shall  be  demanded  and  taken  before  any  horse,  mule,  ass,  bea,st, 
or  other  cattle  whatsoever  shall  be  permitted  to  pass  through  any  toll-gate  which 
shall  be  maintained,  erected,  or-  placed  by  \-irtue  of  this  act,  in,  upon,  or  across  any 
of  the  said  roads,  or  on  the  sides  thereof,  or  any  part  thereof ;  and  which  said  respec- 
tive tolls  shall  be  and  are  hereby  vested  [384]  in  the  saicl  trustees,  and  shall  be 
applied  for  the  purposes  of  this  act  in  manner  hereinafter  directed." 

Section  IS.  "  In  case  the  tolls  hereby  authorised  to  be  taken  shall  have  been  paid 
for  the  passing  of  any  horse,  mule,  ass,  beast,  or  other  cattle  or  animal,  or  any  carriage, 
through  any  or  either  of  such  toll-gates,  no  toll  .shall  be  demanded  or  taken  for  or  in 
respect  of  such  horse,  mule,  ass,  beast,  or  other  cattle  or  animal,  or  carriage,  retuining, 
pas.sing,  or  re-passing  through  the  same  toll-gate  before  twelve  of  the  clock  at  night  of 
the  same  day  ;  but,  on  a  note  or  ticket  being  produced,  denoting  the  payment  of  such 
toll,  such  horse,  mule,  ass,  beast,  or  other  cattle  or  animal,  or  carriage,  shall  (except 
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,„  the  cases  hereinafter  mentioned)  be  permitted  to  pass  toll-free  through  the  same 
toll  '^ate  and  also  through  every  such  other  toll-gate  or  gates,  if  any,  as  the  ticket  for 
sucir'payment  shall  free,  at  any  time  during  the  same  day  before  the  said  hour  ; 
which  note  or  ticket,  naming  and  specifying  the  gate  or  respective  gates  freed  by  such 
payment,  the  several  collectors  of  the  said  tolls  are  hereby  respectively  required  to 
give  gratis  on  receipt  of  the  toll."  ,    .  .  ,  ,  , 

Section  20.  "  The  tolls  hereby  made  payable  for  or  in  respect  of  horses  or  beasts 
drawino-  any  s'iage-coach,  diligence,  omnihuf,  van,  cnramn,  chaise,  cart,  chair,  break,  or  slage- 
waqgoiCor  other  stage  carriage  conveying  passengers  or  goods  for  hire  m-  reward,  shall  be 
payable  and  paid  every  time  of  passing  or  re-passing  along  the  said  roads,  or  any 

On  the  hearing  of  the  said  information,  it  was  treated  as  an  admitted  fact  on  both 
sides  that,  under ''the  said  acts,  the  sum  of  6d.  demanded  and  paid  in  respect  of  the 
appellant's  caravan  on  the  first  time  of  the  same  passing  the  said  gate,  as  before  stated, 
was  the  toll  legally  and  properly  payable  in  respect  thereof :  but  it  was  not  proved  or 
admitted  before  the  justices  [385]"  whether  such  toll  was  payable  under  the  act  of 
6  G.  4,  as  continued  by  s.  13  of  the  act  of  1862,  or  whethei-  the  same  was  payable 
by  virtue  of  section  16  of  the  said  act  of  1862. 

The  appellant  contended,— first,  that  his  caravan  was  not  a  carriage  conveying 
passengers  or  goods  for  hire  or  reward,  within  the  meaning  of  s.  20  of  the  said  act  of 
1862,  and  that  therefore  the  horse  drawing  the  same  was  not  liable  to  pay  toll  on  each 
time  of  passing  through  the  said  gate,  — secondly,  that,  according  to  the  construction 
of  such  section,  the  stage-carriage  thereby  made  liable  to  pay  toll  eveiy  time  of  passing 
along  the  turnpike-road,  means  a  stage-carriage  Ucenscl  as  such  under  the  Stage- 
Carriage  Act,  2  &  3  W.  4,  c.  120. 

The  respondent  contended, — first,  that  the  caravan  driven  by  the  appellant  was  a 
stage-carriage  conveying  goods  for  hire  or  reward,  within  the  meaning  of  the  said 
section,  and  that  therefore  the  horse  drawing  the  same  was  liable  to  pay  toll  on  each 
time  of  passing  through  the  said  gate, — secondly,  that,  according  to  the  true  construc- 
tion of  such  section,  a  carriage  which  is  used  as  a  regular  conveyance  for  goods  and 
passengers  between  certain  places,  at  stated  times,  on  fixed  days,  and  in  respect  of 
which  duty  is  paid  under  the  16  &  17  Vict.  c.  90,  schedule  D.,  as  a  carriage  used  by  a 
common  carrier,  is  a  stage-carriage,  and  liable  to  toll  on  each  time  of  passing  notwith- 
standing that,  by  reason  of  such  carriage  travelling  at  a  pace  not  exceeding  four  miles 
an  hour,  the  same  may  not  be  licensed  or  require  to  be  licensed  under  the  Stage- 
Carriage  Act, — thirdly,  that,  by  giving  the  said  section  the  construction  contended 
for  by  the  appellant,  no  meaning  is  attached  to  the  words  "  oi'  goods,"  contained 
thei'ein,  inasmuch  as  a  stage-carriage,  as  defined  by  the  Stage-Carriage  Act,  means  a 
carriage  used  or  employed  for  purpose  of  carrying  passengers  for  hire. 

[386]  The  justices  were  thereupon  of  opinion  that  the  appellant's  caravan  was  a 
stage-carriage  conveying  goods  for  hire,  within  the  meaning  of  the  said  acts,  and  that 
the  same  was  liable  to  toll  on  each  lime  of  passing  and  re-passing  along  the  said 
turnpike-road,  and  they  therefore  dismissed  the  information. 

The  question  for  the  opinion  of  the  court  was, — whether,  upon  the  above  facts, 
the  appellant  was  legally  chargeable  with  the  toll  of  6d.  in  respect  of  the  said  cai'avan, 
on  the  occasion  of  his  re-passing  along  the  said  turnpike-road  on  the  day  mentioned 
in  the  said  information. 

Should  the  court  be  of  opinion  that  the  appellant  was  so  chai'geable,  then  the 
decision  of  the  justices  was  to  be  aflirmed.  If  otherwise,  then  such  decision  was  to  be 
reversed,  and  such  order  made  in  relation  to  the  matter  of  the  said  information  as  to 
the  court  should  seem  fit. 

Kingdon,  for  the  appellant.  The  present  case  very  much  resembles  that  of  Eatioell, 
App.,  Bichmond,  Eesp.,  ante,  p.  364  ;  but  the  words  of  the  section  of  the  act  then  under 
consideration  (10  G.  4,  c.  ex.),  which  imposed  the  return-toll  (s.  9),  are  somewhat 
difierent  from  those  of  the  corresponding  clause  in  the  statute  now  liefore  the  court. 
In  both  cases,  however,  the  duty  paid  by  the  owner  of  the  vehicle  was  that  charged 
upon  carriages  used  by  a  common  carrier  under  the  16  &  17  Vict.  c.  90,  Schedule  D. ; 
and  in  neither  case  was  the  vehicle  licensed  under  the  Stage-Carriage  Act,  2  &  3 
W.  4,  c.  120.  In  Eatwell,  App.,  Richvmul  Resp ,  the  court  in  substance  held  that  the 
vehicle  of  the  appellant,  not  being  licensed  to  carry  2>assengers  for  hire,  was  not  liable 
for  the  second  toll,  under  the  proviso  in  s.  9  of  the  10  G.  4,'c.  ex.,  that  "for  or  in 
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respect  of  the  horses  or  other  cattle  or  beasts  drawing  any  stage-coach  [387]  stage- 
waggon,  van,  caravan,  cart,  or  other  stage-carriage  for  tlie  conveyance  of  passengers  for 
payment,  hire,  or  reward,  for  which  toll  shall  ha^'e  been  paid,  and  which  shall  return 
on  the  same  day  through  the  same  turnpike-gate  or  bar,  the  tolls  hereby  made  payable 
shall  be  paid  for  every  time  of  passing  and  re-passing  through  every  such  gate  or  bar, 
in  like  manner  as  if  no  toll  had  been  before  paid  thereat."  Under  the  act  now  in 
question, — which  for  the  purpose  of  the  argument  may  be  assumed  to  be  the  6  G.  4, 
c.  cxliii., — the  proviso  is  (s.  20)  "  the  tolls  hereby  made  payable  for  or  in  respect  of 
horses  or  beasts  drawing  any  stage-coach,  diligence,  omnibus,  van,  caravan,  chaise, 
cart,  chair,  break,  or  stage-waggon,  or  other  stage-carriage  umveijing  passengers  or  goods 
for  hire  or  reivard,  shall  be  payable  and  paid  every  time  of  passing  or  re-passing  along 
the  said  roads,  or  any  of  them."  The  definition  of  a  "  stage  carriage  "  given  in  the 
2  &  3  W.  4,  c.  120,  s.  5,  is  as  follows: — "Every  carriage  used  or  employed  for  the 
purpose  of  conveying  passengers  for  hire  to  or  from  any  place  in  Great  Britain,  and 
which,  when  passing  along  any  highway  or  other  road,  shall  travel  at  the  rate  of  three 
miles  or  more  in  the  hour  («),  shall,  without  regard  to  the  form  or  construction  thereof, 
be  deemed  and  taken  to  be  a  stage-carriage  within  the  meaning  of  this  act  ;  provided 
the  passengers,  or  any  one  or  more  of  them,  thereby  conveyed,  shall  be  charged  or 
shall  pay  separate  and  distinct  fares  or  a  separate  and  distinct  fare,  or  shall  be  charged 
or  pay  at  the  rate  of  separate  and  distinct  fares,  for  their  respective  places  or  seats  or 
his  place  or  seat  therein  or  conveyance  thereby."  And  the  (5th  section  enacts  that 
"it  shall  not  be  lawful  for  any  person  to  keep,  use,  or  employ  any  stage-carriage, 
unless  such  person  shall  have  a  licence  in  force  so  to  do,  granted  [388]  to  him  under 
the  authority  of  this  act."  Some  light  may  be  thrown  upon  the  question  by  the  19th 
section  of  the  25  Vict.  c.  xiii.,  which  enacts  that  "  the  tolls  hereby  made  payable  for 
and  in  respect  of  horses  or  beasts  drawing  any  waggon,  cart,  or  other  such  carriage 
shall  be  payable  and  paid  for  or  in  respect  of  horses  or  beasts  drawing  any  waggon, 
cart,  or  other  such  carriage  laden  with  stone,  e\ery  time  of  passing  and  re-passing 
along  the  said  roads,  or  any  of  them."  [Montague  Smith,  J.  What  effect  can  you 
give  to  the  words  "  stage-coach,  caravan,  or  other  stage-carriage  conveying  passengers 
or  goods  for  hire  or  reward,"  in  s.  20?]  The  words  "or  goods"  are  not  found  in  the 
corresponding  clause  in  the  10  G.  4,  c.  ex. :  but  the  difficulty  suggested  by  Erie,  C.  J., 
as  to  the  inexpediency  of  an  examination  by  the  toll-gate  keeper  into  the  use  of  the 
carriage  on  the  particular  journey,  is  quite  as  apparent  in  the  one  case  as  in  the  other. 
Prima  facie,  the  appellant  is  liable  only  for  one  toll  under  the  9th  section  of  the 
6  G.  4,  c  cxliii.  (or  the  ISth  section  of  the  2.5  Vict.  c.  xiii.) :  and  it  is  for  the  respon- 
dent to  satisfy  the  court  that  the  return-toll  ought  to  be  imposed.  To  render  him 
so  chargeable,  it  is  submitted,  the  appellant  must  be  shewn  to  be  the  owner  of  a 
licensed  stage-carriage,  as  well  as  of  a  carriage  conveying  passengers  or  goods  for  hire 
and  reward.  [Byles,  J.  This  vehicle  was  conveying,  and  w-as  constructed  for  the 
convej^ance  of,  goods.]     Xo  doubt  it  was. 

No  one  appeared  on  behalf  of  the  respondent. 

WiLLES,  J.  In  this  case  the  court  has  sustained  much  inconvenience  from  the 
fact  of  no  counsel  having  been  instructed  to  appear  on  the  part  of  the  respondent. 
Probably  in  consequence  of  having  heard  only  the  argument  for  the  appellant,  my 
mind  has  flucta-[389]-ated  considerably.  At  last,  however,  upon  the  best  considera- 
tion I  am  able  to  bring  to  bear  upon  the  case,  I  have  arrived  at  the  conclusion  that 
the  decision  appealed  from  is  right.  I  do  not  mean  to  throw  any  doubt  upon  the 
recent  decision  of  this  court  in  Eatwell,  App.,  Richmond,  llesp.  On  the  contrary,  it  has 
my  entire  assent.  But,  comparing  the  language  of  the  act  of  parliament  upon  which 
that  decision  proceeded  with  that  of  the  act  we  have  now  to  interpret,  it  seems  to  me 
that  the  expression  in  the  11th  section  of  the  6  G.  4,  c.  cxliii., — "any  stage-coach,  itc, 
or  other  stage-carriage  conveging  passengers  or  goods  ior  pay  or  reward," — bears  a  sub- 
stantially different  meaning  from  the  words  of  the  9th  section  of  the  10  G.  4,  c.  ex., 
upon  which  Eatwell,  App.,  Pdchimnd,  Eesp.,  proceeded,  viz.  "  any  stage-coach,  &c.,  or 
other  stage-cariiage  for  the  conveyance  of  passengers  for  payment,  hire,  or  reward." 
The  result  of  the  consideration  I  have  been  able  to  give  to  the  case  is  similar  to  the 
result  in  the  case  referred  to  ;  because,  as  there  the  court  held,  upon  the  true  construc- 
tion of  the  statute  then  before  them,  that  the  carriage  to  be  exempted  from  the  return- 

(a)  Altered  by  a  later  act  to  four  miles. 


496 


COMLEY   V.  CARPENTER  18  C.  B.  (N.  S.)  390. 


toll  was  a  carriage  to  be  licensed  as  such  under  the  acts  relating  to  the  inland  revenue, 
and  not  a  carriage  to  be  used  as  a  carrier's  wain,  without  reference  to  the  particular 
eniplovment  at  the  time  of  its  passing  the  toll-gate,  so  in  this  case  my  impression  is 
that  all  carriages  falling  within  the  description  of  stage-carnages  must  pay  the  toll 
for  each  time  of  passing,  without  reference  to  whether  or  not  they  are  actually  con- 
veying passengers  or  goods  at  the  time  of  passing  through  the  gate,  provided  they 
are  intended  for  the  purpose  of  carrying  passengers  or  goods  at  the  time  the  toll  is 
demanded.  The  expres.sion  in  the  act,  "  conveying  passengers  or  goods,"  may  mean 
either  to  denote  the  employment  of  the  vehicle  at  the  moment  of  passing  through  the 
i^ate,  or  [390]  it  may  denotes  the  employment  for  which  the  carriage  is  destined,  though 
not  at  the  moment  earning  a  fare  from  the  conveyance  of  passengers  or  goods.  I 
incline  to  think  that  the  latter  is  the  true  construction,  and  that  the  exemption  ought 
to  be  i-ead  as  if  it  ran,  "stage-carriage  for  the  conveyance  of  goods  for  hire,"  which  is 
the  conclusion  at  which  the  magistrates  arrived.  I  feel  the  full  force  of  the  suggestion 
thrown  out  in  Eatwell,  App.,  Bichmond,  Resp.,  as  to  the  inconvenience  which  would 
result  from  a  search  on  every  occasion  to  see  whether  or  not  the  carriage  contained 
passengers  or  goods.  For  these  reasons,  I  think  the  return-toll  is  charged  in  respect 
of  any  horse,  &c.  drawing  any  carriage  which  falls  within  the  definition  of  a  stage- 
carriage,  and  that  it  is  not  necessary  to  go  into  the  inquiry  as  to  whether  oi'  not  it  is 
actuaUy  doing  the  work  of  a  stage-carriage  at  the  time  of  passing  through  the  gate. 
I  think  more  effect  will  be  given  to  the  language  of  the  act  by  adopting  the  conclusion 
the  magistrates  came  to,  than  by  yielding  to  the  argument  urged  by  Mr.  Kingdon 

Byles,  J.  I  am  of  the  same  opinion.  It  seems  to  me  that  this  vehicle  might 
well  fall  within  either  of  the  single  toll  clauses  of  the  6  G.  4,  c.  cxliii.  The  first 
clause  comprehends  vehicles  of  a  kind  used  by  the  superior  classes  of  society  :  the 
second  deals  with  vehicles  of  an  inferior  description.  If  this  vehicle  falls  within  the 
first  clause,  it  is  undercharged.  If  such  a  vehicle  goes  through  a  toll-gate  once,  it  pays  : 
if  it  returns,  it  is  not  charged  again,  unless  it  falls  within  the  description  of  carriages 
in  s.  11,  that  is,  "any  stage-coach,  diligence,  van,  caravan,  or  stage-waggon,  or  other 
stage-carriage,  conveying  passengers  or  goods  for  pay  or  reward."  It  seems  to  me 
that,  in  which  ever  single  toll  clause  this  vehicle  falls,  it  falls  within  [391]  the  return- 
toll  clause.  A  stage-carriage  means  a  carriage  plying  regularly  fi'om  place  to  place. 
The  case  finds  that  this  caravan  was  used  foi'  the  regular  conveyance  for  hire  of  goods, 
and  occasionally  of  passengers,  from  Cirencester  to  Cheltenham  and  back.  That  being 
so,  it  is  a  "stage-carriage,  caravan,  or  waggon,"  within  s.  11.  If  it  is  adapted  for  the 
convcj'ance  of  passengers  or  goods,  or  so  used,  or  both  adapted  and  used  for  that 
purpose,  the  requisites  of  the  .statute  are  fulfilled.  Upon  the  words  of  this  ad,  I  am 
of  opinion  that  the  return-toll  was  plainly  payable.  I  desire  to  throw  no  doubt  upon 
the  decision  of  this  court  in  Eatwdl,  App.,  liidiiiiond,  Rcsp.,  and  I  certainly  feel  none. 
As  far  as  I  can  see  my  way,  I  am  of  opinion  that  the  two  decisions  will  in  no  degree 
conflict. 

Keating,  J.  I  am  of  the  same  opinion,  though  at  one  time  I  inclined  to  yield  to 
the  argument  of  Mr.  Kingdon.  I  am  now,  howex'er,  satisfied  that  the  magistrates 
have  come  to  a  right  conclusion  :  nor  do  I  think  that  this  decision  will  at  all  conflict 
with  Eatwell,  App.,  Eidumnd,  Resp.,  to  which  I  was  a  party.  The  language  of  the 
statute  which  we  had  to  consider  in  that  case  was  quite  different  from  that  of  the  act 
of  parliament  now  before  us.  The  difticulty  I  conceive  here  is  to  strike  out  the 
words  "  or  goods  "  in  the  return-toll  clause.  That  being  so,  we  cannot  take  the  license 
from  the  commissioners  of  inland  revenue  as  a  test  of  the  double  liability.  The 
return-toll  clause  in  Eatwdl,  App.,  Ridmwnd,  Resp.,  imposed  the  second  toll  in  respect 
of  the  horses  drawing  any  stage-coach,  &c.,  "for  the  conveyance  of  passengers  for 
payment,  hire,  or  reward."  The  test,  therefore,  which  was  applicable  in  that  case  is 
not  applicable  here.  It  is  impossible  to  give  any  effect  to  the  words  of  the  return- 
toll  clause  in  this  act  of  parliament,  without  holding  that  the  appellant  was  properly 
charged. 

[392]  Montague  Smith,  J.  I  also  think  the  conclusion  which  the  magistrates 
came  to  m  this  case  was  right.  The  primary  object  of  the  appellant's  journeys  was  the 
carriage  of  goods  for  hire,  though  he  occasionally  carried  passengers  also.  'The  case, 
therefore,  falls  distinctly  within  the  20th  section  of  the  25  Vict.  c.  xiii.  (which  is  in 
terms  the  same  as  the  11th  section  of  the  6  G.  4,  c.  cxliii.),  and  which  imposes  the 
return-toll  "  for  or  in  respect  of  horses  or  beasts  drawing  any  stage-coach,  diligence, 
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omiiiljus,  van,  caravan,  chaise,  cart,  chair,  break,  or  stage-waggon,  or  other  stage- 
carriage,  convej'ing  passengers  or  goods  for  hire  or  reward."  It  is  said  that  that 
cannot  be  so,  because  the  appellant's  vehicle  is  not  a  vehicle  requiring  a  licence  under 
the  2  &  .3  \V.  4,  c.  1 20.  Nor  does  any  carriage  used  for  the  conveyance  of  goods  for 
hire  require  such  a  licence.  The  construction  the  court  is  putting  upon  s.  20  is  very 
much  fortified  by  the  language  of  the  21st  and  22nd  sections,  which  are  to  be  taken 
in  pari  materia  with  the  20th.  The  21st  section  enacts  that  "the  tolls  thereby  made 
pa}"able  for  or  in  respect  of  horses  or  beasts  let  out  to  hire,  and  drawing  any  post- 
chaise  or  other  carriage,  shall  be  payable  and  paid  every  time  of  passing  along  the 
said  roads,  or  any  of  them,  whenever  any  new  hiring  thereof  shall  take  place,  in  the 
same  manner  as  if  no  previous  payment  of  tolls  in  respect  of  such  horses  or  beasts  had 
been  made  on  the  same  day."  And  the  22nd  section  enacts  that  "the  tolls  hereby 
authorised  shall  be  payable  at  each  and  e\'ery  toll-gate  belonging  to  the  trustees,  in 
respect  of  horses  or  other  beasts  of  di-aught  drawing  any  waggon,  wain,  dray,  cart,  or 
such  like  carriage,  for  every  time  during  the  same  day  that  any  such  horse  or  other 
beast  of  draught  shall  pass  through  any  of  the  toll-gates  of  the  trustees,  drawing  any 
other  waggon,  wain,  dray,  cart,  or  such  like  carriage,  than  that  which  such  horse  or 
other  [393]  beast  of  draught  was  employed  in  drawing  at  any  former  time  during  the 
same  day  at  which  such  tolls  shall  have  been  paid."  This  vehicle  was  in  eflTect  hired 
by  different  persons  on  the  two  journeys.  Upon  this  act,  therefore,  I  feel  no  doubt 
that  the  justices  have  come  to  a  right  conclusion.  I  also  think  the  case  of  Eatwell, 
App.,  Richmond,  liesp.,  is  distinguishable,  on  the  grounds  stated  by  my  two  learned 
Brothers  who  were  members  of  the  court  when  that  decision  was  pronounced. 
Decision  affirmed. 

Penny,  Executor  of  Penny,  Deceased  v.  Price.     Jan.  18tb,  186.5. 

[S.  C.  11  L.  T.  6.32  ;  13  W.  R.  342.] 

1.  It  is  not  competent  to  an  executor  to  maintain  an  action  for  a  debt  which  accrued 
to  this  testator,  and  for  which  he  might  have  sued,  more  than  six  years  before  the 
issuing  of  the  writ. — 2.  A.  had  a  right  of  action  against  B.  for  a  debt  in  respect  of 
which  the  Statute  of  Limitations  began  to  run  in  September,  1856.  A.  died  on 
the  31st  of  May,  1862.  His  executor  proved  the  will  on  the  12th  of  July,  and 
commenced  an  action  against  B.  on  the  5th  of  November  : — Held, — that  the  Statute 
of  Limitations  was  a  bar  to  the  claim,  notwithstanding  a  jury  (or  an  arbitrator) 
might  think  that  the  executor  had  commenced  the  proceeding  uithin  a  reasonable  time. 

This  was  an  action  brought  by  the  plaintiff,  as  the  executor  of  the  last  will  and 
testament  of  Charles  Penny,  deceased,  to  recover  the  balance  of  an  account  for  money 
lent  and  money  paid  bv  the  testator  in  his  life-time  to  the  use  of  the  defendant. 

The  cause  having  proceeded  as  far  as  declaration  was,  by  an  order  of  a  judge,  under 
the  Common  Law  Procedure  Act,  1854,  referred  to  a  barrister,  with  power  to  state  a 
case  for  the  opinion  of  the  court. 

It  was  contended  by  the  defendant's  counsel  before  the  arbitrator,  that  the  whole 
demand  was  barred  by  the  Statute  of  Limitations ;  and  the  arbitrator  found  that  it 
was,  except  as  to  the  sum  of  1871.  13s.  5d.  As  to  that  sum,  he  stated  the  following 
case : — 

[394]  The  cause  of  action  for  the  sum  in  question  arose  in  England,  while  the 
defendant  was  beyond  the  seas,  in  India,  whence  he  returned  to  England  some  time 
in  September,  1856,  and  remained.  The  other  material  facts  arose  in  the  year  1862, 
as  follows  :— 

The  plaintiff's  testator  died  on  the  31st  of  May,  never  having  brought  any  action. 
The  plaintiff,  his  survi\ang  executor,  proved  the  will  on  the  12th  of  July.  On  the 
1st  of  October  six  years  had  elapsed  since  the  defendant's  return  to  England.  On  the 
5th  of  November,  this  action  was  brought. 

The  plaintiff's  counsel  contended  that  the  action  had  been  brought  within  a 
reasonable  time  after  the  death  of  the  testator,  and  therefore  was  not  barred.  The 
defendant's  counsel  contended  that  the  action  was  barred  on  the  expiration  of  the  six 
years ;  and  he  denied  that  the  action  had  been  brought  within  a  reasonable  time. 

In  so  far  as  that  question  might  be  treated  as  one  of  fact  to  be  found  by  the 
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arhitfator  for  the  court,  he  found  that  the  action  was  brought  within  a  reasonable 
time  after  the  death  of  the  testator. 

The  question  for  the  opinion  of  the  court  was,— whether,  as  to  the  sum  in  question, 
the  action  was  barred  by  the  Statute  of  Limitations. 

If  it  was  not,  judgment  was  to  be  entered  for  the  plaintiff  for  that  sum.  If  is  was, 
judgment  was  to  be  entered  for  the  defendant,  barring  the  action. 

Mellish,  Q.  C,  for  the  plaintiflf.  The  question  for-  the  consideration  of  the  court 
in  this  case  is,  whether,  if  one  having  a  cause  of  action  dies  shortly  before  the  time 
when  his  demand  would  be  barred  by  the  Statute  of  Limitations,  his  executor  may 
bring  an  action  after  the  expiration  of  the  six  years  from  the  accrual  of  the  cause  of 
action,  provided  he  commences  it  within  a  reasonable  time  after  the  death  of  his 
testator.  [395]  The  affirmative  of  that  proposition  receives  some  countenance  from 
a  passage  in  Williams  on  Executors,  5th  edit.  p.  1706,  where  it  is  said  that,  "If  an 
executor  takes  out  proper  process  in  assumpsit  within  a  year  after  the  death  of  his 
testator,  the  six  years  not  being  elapsed  before,  though  they  expire  within  that  period, 
yet  it  is  said  that  will  be  sufficient  to  take  the  case  out  of  the  statute  (Tidd,  28, 
9th  edit,  citing  Cau'er  v.  James,  Bull.  N.  P.  150).  But,  where  a  plaintiff  dies,  a  writ 
by  journeys  accounts  cannot  be  brought  by  his  executor ;  Kinscy  v.  Hei/ward,  1  Ld. 
Raym.  432.  It  was  indeed  ruled  in  Elitoh  v.  Thowwgood,  1  Ld.  Raym.  283,  that  a 
general  executor  might  bring  a  writ  by  journeys  accounts  upon  a  writ  brought  by  the 
executor  durante  minore  fctate,  although  it  was  otherwise  in  the  case  of  a  writ  brought 
by  an  administrator  durante  minor  i^tate.  But,  in  Kinsey  v.  Heyward,  Ti'eby,  C.  J., 
said  that,  although  he  concurred  in  that  opinion  on  the  former  occasion,  he  was  never 
ashamed  to  retract  his  opinion,  when  convinced  upon  better  reason  ;  and  he  theiefore 
now  declared  that  he  thought  that  the  executor  could  in  neither  case  have  the  writ ; 
because  in  no  case  can  a  writ  of  journeys  accounts  be,  but  by  the  same  person,  not 
only  in  representation,  but  strictly  and  truly  the  same  person  :  see  Spencer's  case,  6  Co. 
Rep.  10  b.  However,  where  a  party  brings  an  action  before  the  expiration  of  six 
years,  and  dies  before  judgment,  the  six  years  being  then  expired,  it  has  been  held 
that  his  executor  or  administrator  may,  within  the  equity  of  the  4th  section  of  the 
Statute  of  Limitations  (21  Jac.  1,  c.  16),  bring  a  new  action, — Matthews  v.  Phillips, 
2  Salk.  425 ;  Kinsey  v.  IJayuwrd,  1  Lutw.  260, — provided  he  does  it  recently,  or 
within  a  reasonable  time.  No  precise  time  is  fixed  as  to  what  shall  be  deemed  a 
reasonable  time  :  but  it  should  seem  that  the  statute  [396]  is  the  best  guide  upon  the 
subject ;  and,  as  that  provides  that  a  new  action,  in  the  cases  enumerated  in  it,  must 
be  commeuced  uithin  a  year,  so  an  executor  ought  also  to  bring  a  new  action  within 
that  period  :  2  Saund.  64  a.,  note  to  Hodsdenv.  tlarridge.  In  Kinsey  v.  Heyward,  a  year 
is  said  to  be  a  reasonable  time :  and  the  court  of  King's  Bench  appears  to  be  of  this 
opinion  in  Wilcox  v.  Hugyins,  2  Stra.  907,  Fitzg.  178,  289."  [Willes,  J.  This  matter 
was  much  discussed  in  the  court  of  Queen's  Bench  in  Curlewis  v.  The  Earl  of  Mm-nington, 
7  Ellis  &  B  283,  and  afterwards  in  the  same  case  in  the  Exchequer  Chambei-,  27 
Law  J.,  Q.  B.  439 ;  and  also  in  the  Exchequei'  in  Bliodes  v.  Smethurst,  4  M.  Sz  W.  42 
(in  error,  6  M.  &  "W.  351),  where  it  was  held,  that  it  is  no  answer  to  a  plea  of  the 
Statute  of  Limitations  that,  after  the  cause  of  action  accrued,  and  after  the  statute 
had  begun  to  run,  the  debtor  within  the  .six  years  died,  and  that  by  (reason  of  litiga- 
tion as  to  the  right  to  probate)  an  executor  of  his  will  was  not  appointed  until  after 
the  expiration  of  the  six  years,  and  that  the  plaintift"  sued  such  executor  within  a 
reasonable  time  after  probate  granted.]  In  the  case  last  cited,  it  was  the  defendant 
who  died.  In  the  absence,  however,  of  any  express  authority,  it  is  difficult  to  ask  the 
court  to  disregard  the  plain  words  of  the  statute. 

Coleridge,  Q.  C,  contra,  was  not  called  upon. 

Erle,  C.  J.  I  am  of  opinion  that  there  must  be  judijment  for  the  defendant. 
There  is,  as  Mr.  Mellish  admits,  no  express  authority.  And"  the  words  of  the  statute 
are  too  plain. 

Williams,  J.  The  passage  referred  to  in  Williams  on  Executors  was  guardedly 
cited  out  of  deference  to  [397]  the  authority  of  Tidd.  The  facts  found  here  clearly 
afford  no  answer  to  a  plea  of  the  statute.  As  to  the  action  being  brought  within  a 
reasonable  time,  that  is  not  applicalile  to  a  case  where  no  action  had  been  brought  by 
the  testator.  The  present  case  falls  within  the  general  rule  that,  where  there  is  a 
cause  of  action,  and  a  person  who  can  be  sued,  the  Statute  of  Limitations  begins  to 
run,  and,  having  begun,  it  continues  to  run. 
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Wir,r,ES,  J.  The  decision  of  Curlevns  v.  The  Earl  of  Morningfnn,  in  the  Exchequer 
Chamber,  is  put  upon  the  ground  that  an  action  had  been  brought,  and  abated  by  the 
death  of  the  defendant ;  and  a  fresh  action  commenced  by  the  plaintiff  after  the  six 
years,  but  within  four  months  from  the  date  of  the  administration,  was  held  to  have 
been  brought  within  due  time,  either  according  to  the  equitable  construction  of  the 
4th  section  of  the  Statute  of  Limitations,  or  according  to  the  principle  of  the  old  writ 
by  journeys  accounts.  Here,  no  action  had  been  brought  within  six  years,  and  there- 
fore Bhndfg  V.  Smefhursi  is  in  point.  No  action  has  been  lost,  and  therefore  we  cannot 
apply  the  old  doctrine  of  journeys  accounts,  or  the  modern  law  under  the  4th  section 
of  the  statute  of  James. 

KE.A.TING,  J.,  concurred. 

Judgment  for  the  defendant. 

[398]     Percival  v.  Oldacre.     Jan.  17th,  1865. 

The  defendant,  who  had  a  horse  for  sale  at  a  commission  stable,  meeting  the  plaintiff 
at  Tattersall's,  and  being  informed  by  him  that  he  had  been  looking  at  the  horse, 
said, — "  He  is  a  good  harness  horse.  He  belonged  to  Baron  R.,  who  sold  him  because 
he  could  not  match  him."  The  plaintiff  went  again  to  the  stable,  and,  after  having 
had  the  horse  put  into  a  break,  agreed  to  purchase  him  for  6.51.  There  was  no 
suggestion  that  the  defendant  had  intentionally  misrepresented  the  horse  :  but  he 
turned  out  to  be  a  kicker.  The  jury  having  found  that  the  representation  made  at 
Tattersall's  was  part  of  the  contract,  and  amounted  to  a  warranty  that  the  horse 
was  quiet  in  harness, — the  court  refused  to  disturb  the  verdict. 

This  was  an  action  for  an  alleged  breach  of  warranty  on  the  sale  of  a  horse. 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  at  Westminster  after  the  last 
term.  The  evidence  was  in  substance  as  follows: — In  January,  186-3,  the  plaintiff 
went  to  Banks's  commission-stables,  in  the  Gray's  Inn  Road,  and  there  saw  some 
horses  which  belonged  to  the  defendant,  and  among  them  a  grey  horse.  He  shortly 
afterwards  met  the  defendant  at  Tattersall's,  and  said  to  him,  "  I  have  been  to  Banks's, 
and  have  seen  a  grey  horse  there,"  upon  which  the  defendant  replied,  "He  is  a  good 
harness-horse  He  belonged  to  Baron  Rothschild,  who  sold  him  because  he  could  not 
match  him."  The  plaintiff  again  went  to  Banks's,  and  had  the  horse  put  into  a  break 
and  tried,  and  ultimately  he  bought  him  for  6.51., — -which  was  1-51.  less  than  the 
defendant  had  given  for  hira.  It  was  true  that  the  horse  had  belonged  to  Baron 
Rothschild  ;  and  no  fraud  was  imputed  to  the  defendant ;  but  the  animal  turned  out 
to  be  a  kicker. 

The  conversation  at  Tattei'sall's  was  relied  on  by  the  plaintiff  as  a  warranty  that 
the  horse  was  quiet  in  harness. 

On  the  part  of  the  defendant,  it  was  submitted  that  there  was  no  evidence  of 
either  misrepresentation  or  warranty  ;  and  Hopkins  v.  Tanqueray,  15  C.  B.  130,  was 
relied  on.  There,  A.  sent  his  horse  to  Tattersall's  for  sale  by  public  auction,  where 
he  was  to  be  sold  without  a  warranty.  On  the  day  prior  to  the  intended  sale, 
meeting  B.  at  the  stable,  and  seeing  him  in  the  act  of  examining  the  horse's  legs,  A. 
said, — "  You  have  nothing  to  look  for ;  I  assure  you  he  is  perfectly  [399]  sound  in 
every  respect : "  whereupon  B.  replied,  "  If  you  say  so,  I  am  perfectly  satisfied,"  and, 
upon  the  faith  of  the  representation  so  made  to  him  by  A., — which  was  admitted  to 
have  been  made  in  perfect  good  faith, — became  the  purchaser :  and  it  was  held  that 
there  was  no  evidence  of  ivarrantij  to  go  to  a  \nvy, — the  representation  made  by  A.  on 
the  day  preceding  the  auction  forming  no  part  of  the  contract  of  sale. 

The  learned  judge  left  the  case  to  the  jury,  but  reserved  leave  to  the  defendant 
to  move  (if  the  jury  should  be  against  him)  to  enter  the  verdict  for  him  if  the  court 
should  1)6  of  opinion  that  there  was  no  evidence  of  warranty. 

The  jury  having  returned  a  verdict  for  the  plaintiff,  with  251.  damages, 

Hawkins,  Q.  C,  moved  to  enter  a  verdict  for  the  defendant,  pursuant  to  the  leave 
reserved.  He  submitted  that  the  conversation  which  passed  between  the  plaintiff  and 
the  defendant  at  Tattersall's  before  there  was  any  negotiation  for  a  sale  of  the  horse, 
did  not  amount  to  anything  like  a  warranty,  nor  even  to  a  representation, — for  which 
he  relied  upon  Hopkins  v.  Tamjueray. 

Erle,  C.  .J.,  after  consulting  Byles,  .T.,  now  said  that  the  court,  having  read  the 
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learned  judije's  notes,  were  of  opinion  that  there  was  evidence  to  go  to  the  jury,  and 
that  they  were  justified  in  finding,  as  they  did,  that  the  representation  made  by  the 
defendant  at  Tattersall's  was  part  of  the  contract ;  and  consequently  that  there  should 
be  no  rule. 

Kule  refused. 

[400]    Phillips  and  Another  v.  J.  C.  im  Thurn.     June  19th,  1865. 

To  an  action  upon  a  bill  of  exchange  purporting  to  be  drawn  by  A.  payable  to  the 
order  of  B.,  and  to  have  been  indorsed  by  B.  to  C,  and  by  C.  to  the  plaintift",— the 
defendant  (who  had  accepted  the  bill  for  the  honor  of  A.),  besides  traversing  the 
indorsements  by  B  and  C,  pleaded  that,  when  the  bill  was  made,  there  was  no  such 
person  as  B.,  the  supposed  payee,  but  that  his  name  was  merely  fictitious,  whereof 
he  (the  defendant)  at  the  time  of  his  acceptance  of  the  bill  had  no  notice  or  know- 
ledge.—The  court  declined  to  allow  the  plaintiff  to  reply  that  the  names  of  B.  and 
C.  were  already  on  the  bill  when  the  defendant  accepted  it,  and  consequently  that 
he  was  estopped  from  denying  that  they  were  real  indorsers,— holding  that  the 
matter  was  admissible  under  the  traverse  of  the  indorsement. 

This  was  an  action  against  the  acceptor  for  honor  of  a  bill  of  exchange. 

The  first  count  of  the  declaration  stated  that  theretofore,  to  wit,  on  the  12th  of 
May,  1864,  certain  persons  by  and  under  the  name  and  style  of  Canevaro  &  Co.,  in 
parts  beyond  the  seas,  to  wit,  at  Lima,  made  their  bill  of  exchange  in  writing,  and 
directed  the  same  to  one  H.  H.  Stultzberger,  and  thereby  required  the  said  H.  H. 
Stultzberger,  at  sixty  days'  sight,  to  pay  by  that  their  first  of  exchange  (second  and 
third  not  being  paid),  to  the  order  of  Mr.  Carlos  Raffo  the  sum  of  4001.  sterling,  and 
the  said  Carlos  Eaffo  then  indorsed  the  said  bill  to  one  Enrique  Plana,  who  then 
indorsed  the  same  to  the  plaintiffs ;  and  the  said  bill  was  duly  presented  to  the  said 
H.  H.  Stultzbei'ger  for  acceptance,  and  he  then  saw  but  did  not  nor  would  then  or  at 
any  other  time  before  or  afterwards  accept  the  same  or  the  said  second  or  third  of 
exchange  in  the  said  bill  mentioned ;  whereupon  the  said  bill  was  then  duly  protested 
for  non-acceptance  thereof, — of  all  which  the  defendant  then  had  due  notice ;  and 
thereupon  the  defendant,  in  order  to  prevent  the  said  bill  from  being  sent  back  and 
returned  to  the  said  Canevaro  &  Co.,  did,  under  the  said  protest,  according  to  the 
custom  of  merchants,  accept  the  said  bill  for  the  honor  of  the  said  Canevaro  &  Co.  ; 
and  the  said  H.  H.  Stultzberger  did  not  pay  and  has  never  paid  the  said  bill,  or  the 
said  second  or  third  of  exchange  in  the  said  bill  mentioned,  or  any  part  thereof, 
although  more  than  sixty  days  had  before  suit  elapsed  from  the  time  when  the  sai<i 
bill  was  so  seen  and  ae-[4013-cepted  by  the  defendant  as  aforesaid,  and  although  the 
said  bill  was  duly  presented  to  the  said  H.  H  Stultzberger  and  the  defendant  for 
payment  on  the  day  when  it  became  due ;  whereupon  the  said  bill  was  duly  protested 
for  non-payment  thereof, — of  all  which  premises  the  defendant  then  had  due  notice; 
and,  although  all  conditions  had  been  fulfilled,  and  all  times  had  elapsed,  necessary  to 
entitle  the  plaintiffs  to  maintain  this  action  against  the  defendant  in  respect  of  the 
breach  thereinafter  alleged,  and  nothing  happened  to  prevent  the  plaintiffs  from  main- 
taining the  action  for  the  same,  yet  the  defendant  had  not  paid  the  said  bill,  or  any 
part  thereof,  and  had  always  wholly  neglected  and  refused  so  to  do ;  and  by  reason 
of  the  premises  the  plaintiffs  incurred  and  were  put  to  divers  costs  and  expenses  in 
and  about  the  presenting  and  noting  of  the  said  bill,  and  otherwise  incidental  to  the 
dishonour  thereof. 

There  was  also  a  count  for  money  had  and  received,  money  paid,  and  money  found 
due  upon  accounts  stated. 

The  defendant  pleaded,  to  the  first  count,— 1.  That  the  defendant  did  not  accept 
the  said  bill  as  alleged,— 2.  That  the  said  Carlos  Raffb  did  not  indorse  the  said  bill  to 
the  said  Enrique  Plana,  as  alleged,— 3.  That  the  said  Enrique  Plana  did  not  indorse 
the  said  bill  to  the  plaintiffs,  as  alleged,— 4.  That  the  said  bill  was  not  duly  presented 
to  H.  H.  Stultzberger  for  payment  as  alleged,— .5.  That  the  said  bill  was  not  dulv 
presented  to  the  defendant  for  payment,  as  alleged,— 6.  That,  when  the  bill  of 
exchange  in  the  said  first  count  mentioned  was  made,  there  was  no  such  person  as 
Carlos  Raffo,  the  supposed  payee  named  in  the  said  bill,  but  the  name  of  Carlos 
Raffo   was    and   is   merely  fictitious,    whereof   the  defendant    at    the   time   of   his 
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acceptance  of  the  said  bill  had  no  notice  or  knowledge, — 7.  That  the  [402]  said  bill 
was  not  duly  protested  for  non-payment  thereof,  as  alleged, — S.  (To  the  second  count) 
never  indebted. 

Hannen  moved  for  leave  to  reply  by  way  of  estoppel,  that  the  names  of  Eaffo  and 
Plana  were  already  on  the  bill  at  the  time  the  defendant  accepted  for  honor.  The 
application  had  been  made  to  Crompton,  J.,  at  Chambers,  but  was  negatived,  on  the 
ground  that  the  matter  might  be  given  in  evidence  under  the  traverse  of  the  indorse- 
ment. He  referred  to  Ashpitel  v.  Bi;/an,  32  Law  J.,  Q.  B.  91,  where  Wightman,  J., 
and  Crompton,  J.,  seem  to  have  held  that  such  matter  need  not  be  replied,  but  might 
be  given  in  evidence  under  the  traverse  of  the  indorsement.  That  case,  however,  can 
hardly  be  called  a  decision  upon  the  point,  inasmuch  as  all  the  pleadings  but  the 
traverse  of  the  indorsement,  &c.,  were  struck  out  by  consent,  the  defendant  having 
leave  to  appeal,  and  the  court  of  error  to  have  power  to  make  all  amendments  to 
determine  the  question  as  to  the  quasi  estoppel  in  pais.  [Willes,  J.  Sanderson  v. 
CoUman,  i  M.  &  G.  209,  4  Scott,  N.  K.  63S,  is  an  authority  to  shew  that  matter  of 
estoppel  in  pais  may  be  pleaded.  But  it  is  very  clear  that  matter  of  estoppel  in  pais 
need  not  be  pleaded.] 

Erle,  C.  J.  1  am  of  opinion  that  the  matter  sought  to  be  replied  may  be  given 
in  evidence  under  the  traverse  of  the  indorsement :  and  I  am  strongly  of  opinion  that 
that  is  the  more  expedient  course. 

The  rest  of  the  court  concurring, 

Hannen  took  nothing. 


[403]    Falk  c.  Fletcher  and  Another.    Jan.  16th,  1865. 

[S.  C.  34  L.  J.  C.  P.  146 ;  11  Jur.  N.  S.  17G  ;  13  W.  R.  346.  Referred  to,  Gaharrou 
V.  Kreeft,  1875,  L.  R.  10  Ex.  280.  Distinguished,  Jone.^  v.  Hough,  1879,  5  Ex.  D. 
122.     "Referred  to,  Cwsmboglou  v.  Gihbs,  1883,  L.  R.  11  Q.  B.  807.] 

The  plaintiff,  a  salt-merchant  at  Liverpool,  was  in  the  habit  of  shipping  cargoes  of  salt 
there  for  De  ^L,  a  mei-chant  in  London,  on  board  vessels  chartered  by  De  M., 
charging  him  a  commission  in  addition  to  the  price,  and  getting  bills  of  lading 
making  the  salt  deliverable  to  his  order,  which  bills  of  lading  he  sent  with  the 
invoice  and  a  draft  at  four  months  to  De  M. — In  November,  1863,  De  M.  chartered 
the  ship  "S.  F.,"  belonging  to  the  defendants,  to  carry  a  cargo  of  salt  from 
Liverpool  to  Calcutta, — freight  to  be  paid  one-third  by  freighter's  acceptance  at 
four  mouths  from  the  sailing  of  the  vessel,  the  remainder  on  delivery  of  the  cargo 
at  Calcutta.  Pursuant  to  instructions  from  De  M.,  the  plaintiff  proceeded  to  load 
the  "S.  F.,"  and  had  shipped  1007  tons  (for  which  he  took  the  mate's  receipts  in 
his  miM  name),  wlien  he  learned  that  De  M.  had  stopped  payment.  He  thereupon 
refused  to  load  any  more,  and  the  defendants  filled  up  the  loading  themselves.  'The 
plaintifl'  then  produced  to  the  defendants  the  mate's  receipts  for  the  1007  tons,  and 
demanded  a  bill  of  lading  for  that  quantity,  makinrj  it  ddv:erahle  to  his  order.  This 
the  defendants  refused,  and  the  vessel  sailed  with  the  salt  on  board  : — Held,  that  it 
was  properly  left  to  the  jury  to  say  whether  or  not  the  plaintifl'  put  the  salt  on  board 
the  "  S.  F."  with  the  intention  of  passing  the  property  therein  to  De  M. ;  and  that 
(the  jury  having  found  that  the  pkiintiff  did  not  intend  to  pass  the  property  to 
De  M.)  the  sailing  from  Liverpool  without  giving  the  plaintiff  a  bill  of  lading  in 
exchange  for  the  mate's  receipts,  as  demanded,  was  a  conversion  ;  and  that  the 
proper  measure  of  damages  was,  the  value  of  the  salt  at  Liverpool  at  the  time  of 
sailing. 

This  was  an  action  brought  by  the  plaintiff,  a  salt-merchant  at  Liverpool,  against 
the  defendants,  ship-owners  in  London,  for  the  alleged  wrongful  conversion  of  1007 
tons  of  salt,  with  the  usual  common  counts. 

The  defendants  pleaded,  to  the  first  count,  not  guilty,  and  that  the  goods  were  not 
the  goods  of  the  plaintiff,  and,  to  the  rest  of  the  declaration,  never  indebted. 

■The  cause  was  tried  before  Blackburn,  J.,  at  the  last  Assizes  at  Liverpool,  when 
the  following  facts  appeared  in  evidence : — In  November,  1863,  one  W.  N.  De  Mattos, 
a  merchant  in  London,  entered  into  the  following  charterparty  foi-  a  voyage  to 
Calcutta : — 
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"London,  November  12th,  18(53. 

"  It  is  this  day  mutiiallv  agreed  between  G.  H.  Fletcher  &  Co.,  owners  of  the  good 
ship  or  vessel  called  the  'Savoir  Faire,'  A  1  at  Lloyd's,  new  iron  ship,  of  1400  tons 

or  thereabouts,  now  in  the  port  of  liiverpool,  whereof  Meikle  is  master,  and 

W.  N.  De  Mattos,  of  London,  merchant,  that  the  said  ship,  being  tight,  staunch,  and 
stron",  and  every  way  fitted  for  the  \'oyage,  shall  with  all  possible  dispatch  load,  in 
the  iitual  and  customary  manner,  a  full  and  complete  cargo  of  salt,  which  the  said 
freighter  binds  himself  to  [404]  ship,  not  exceeding  what  she  can  reasonably  stow  and 
carry  over  and  above  her  tackle,  appaiel,  provisions,  and  furniture;  the  freighter 
finding  mats,  and  the  ship  dunnage,  both  as  customary ;  and,  being  so  loaded,  shall 
therewith  proceefi  to  Calcutta,  or  so  near  thereto  as  she  may  safely  get,  and  deliver 
the  same  alongside  any  craft,  floating  depot,  or  pier  where  she  can  lie  afloat,  as  ordered 
by  the  consignee  :  Notice  to  be  given  to  the  agents  of  the  vessel  being  ready  to 
discharge  (the  act  of  God,  the  Queen's  enemies,  pirates,  fire,  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers,  and  navigation  during  the  said  voyage  being 
mutually  excepted) :  The  freighter  to  be  paid  on  unloading  the  right  delivery  of  the 
cargo,  at  and  after  the  rate  of  21s.  per  ton  on  the  quantity  delivered,  in  full  of  all 
port-charges,  pilotages,  and  Dover  and  Kamsgate  dues  as  customary  :  and  such  freight 
is  to  be  paid,  say,  one-third  by  freighter's  acceptance  at  four  month's  from  the  final 
sailing  of  the  vessel  from  her  last  port  in  the  United  Kingdom,  less  cost  of  insurance, 
and  the  remainder  on  the  right  delivery  of  the  cargo  agreeably  to  bills  of  lading,  in 
cash,  at  current  rate  of  exchange  for  bills  on  London  at  six  months :  The  vessel  to 
deliver  as  customary,  and  the  cargo  to  be  discharged  at  the  average  rate  of  not  less 
than  sixty  tons  a  working  day,  weather  permitting,  or  to  pay  demurrage  at  the  rate 
of  id.  per  ton  register  (0.  M.)  per  diem  :  All  claims  for  average  to  be  settled  in  London 
in  conformity  with  the  rule  of  Lloyd's :  The  ship  and  her  freight  are  bound  for  this 
venture :  The  penalty  for  non-performance  of  this  agreement  is  to  be  ISOOl. 

"  In  the  event  of  the  ship  putting  into  Table  or  Timon's  Bay,  the  captain  is  to 
address  himself  to  Messrs.  Dean,  Brothers,  &  Co.,  subject  to  reply  by  Friday  the 
31st  instant,  at  noon,  by  telegraph.  "  G.  II.  Fletcher  &  Co. 

"  W.  N.  De  Mattos. 

[405]  "The  captain  to  apply  to  Mr.  H.  E.  Falk  for  cargo  and  Custora-House 
business." 

The  plaintiff  was  in  the  habit  of  shipping  cargoes  of  salt  for  De  Mattos.  The 
course  of  business  between  them  was  this : — When  De  Mattos  took  up  a  ship  on 
charterparty,  a  copy  of  the  charterparty  was  sent  to  the  plaintiiT,  and  he  thereupon 
shipped  the  salt,  "  free  on  board,"  chai'ging  a  commission  which  he  included  in  the 
invoice-price, — De  Mattos  having  no  agent  at  Liverpool.  The  salt  was  thereupon 
shipped  by  the  plaintifl'  from  his  own"  lighters,  and  weighed  on  board,  the  mate's 
receipt  being  given  for  the  c^uantity  received,  which  was  afterwards  exchanged  for  a 
bill  uf  lading,  making  the  salt  deliverable  to  the  plaintiff  or  his  assigns.  The  plaintiff 
then  sent  the  bill  of  lading  to  De  Mattos  in  London,  together  with  an  invoice  and  a 
draft  at  four  months  for  the  price. 

On  the  present  occasion,  after  the  plaintiff  had  in  the  usual  way  shipped  about 
1007  tons  of  salt  on  board  the  "  Savoir  Faire,"  he  received  intelligence  that  De  Mattos 
has  stopped  payment.  He  communicated  the  fact  to  the  defendants,  who  thereupon 
wrote  to  De  Mattos,  as  follows  :  — 

"Liverpool,  December  9th,  1863. 
"  S"'',— "^^^e  write  to  inform  your  that  Mr.  Fulk  has  stopped  the  loading  of  the 
'Savoir  Faire,' on  the  ground,  as  he  alleges,  that  you  have  stopped  payment.  We 
much  regret  that  this  should  be  so:  but,  having  made  all  arrangements  for  the 
vessel's  proceeding  to  sea  at  the  end  of  this  week,  we  must  send  her ;  and  we  are 
compelled  to  hold  you  liable  for  all  loss  and  injury  which  we  must  sustain  by  reason 
of  the  vessel's  loading  not  being  completed.  "  G.  H.  Fletcher  &  Co." 

No  reply  to  this  letter  was  sent.  The  plaintiff  then  proposed  to  the  defendants 
to  allow  him  to  complete  [406]  the  loading  of  the  ship  on  his  own  account ;  or  that 
they  should  purchase  the  1007  tons  already  on  board,  and  complete  the  loading  on 
their  account;  or  to  give  him  a  bill  of  lading  for  the  ciuantity  he  had  shipped,  he 
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paying  freight  according  to  the  chart^rpaity.  Feeling  themselves  fettered  by  the 
charterparty  with  De  Mattes,  the  defendants  declined  to  assent  to  either  of  these 
proposals :  and,  no  more  salt  being  sent  on  board  by  the  plaintifl',  the  defendants 
completed  the  loading,  and  the  vessel  sailed  mth  the  salt  on  board  on  the  15th  of 
December. 

On  the  16th,  the  plaintiff  sent  his  clerk  with  the  mate's  receipts  for  the  1007  tons, 
and  demanded  a  bill  of  lading  in  his  own  name.  The  defendants  refused  to  give  it. 
Xo  offer  of  a  draft  for  one  third  of  the  freight,  pursuant  to  the  charterparty,  was  made. 
On  the  .same  day,  a  protest  was  made  against  the  defendants  for  their  refusal  to  sign 
bills  of  lading. 

Upon  the  ariival  of  the  "Savoir  Faire  "  at  Calcutta,  Messrs.  Gosche  &  Co.,  the 
plaintiff's  agents,  wrote  to  Messrs.  Borradaile  &  Co.,  the  defendants'  agents,  a  letter, 
as  follows ; — 

"Calcutta,  April  9th,  1864. 
"  To  Captain  Meikle,  master  of  the  ship  '  Savoir 
Faire,'  and  to  Messrs.  John  Borradaile  & 
Co.,  agents  for  the  said  ship. 

"Gentlemen, — As  agents  for  and  on  behalf  of  Mr.  Hermann  Eugene  Falk,  of 
Liverpool,  the  shipper  per  the  said  ship  of  74.5  tons  of  stoved  salt,  and  262  tons  of 
butter  salt,  we  hereby  present  to  you  the  mate's  receipts  (eleven  in  number)  for  the 
said  salt,  and  demand  the  delivery  thereof,  we  being  ready  and  willing  and  hereby 
offering  to  pay  freight  for  the  same  at  the  rate  of  21s.  per  ton  of  20  cwt.  delivered. 

"E.  G.  Gosche  &  Co." 

To  this  letter  Messrs.  Borradaile  &  Co.  replied,  as  follows : — ■ 

"Messrs.  K.  G.  Gosche  &  Co.  [407]     "Calcutta,  April  9th,  1864. 

"Dear  Sirs, — We  are  in  receipt  of  your  favour  of  this  date,  addressed  to  Captain 
Meikle,  of  the  '  Savoir  Faire,'  and  to  ourselves  as  agents  for  the  said  ship,  tendering 
us  mate's  receipts  on  behalf  of  Mr.  Hermann  Eugene  Falk,  of  Liverpool,  for  74-5  tons 
of  stoved  salt  and  262  tons  of  butter  salt  shipped  by  the  'Savoir  Faire,'  and  oflering 
to  pay  freight  for  the  same  at  the  rate  of  21s.  sterling  per  ton  of  20  cwt.  delivered. 

"  As  we  intimated  to  the  bearer  of  your  letter,  to  whom  we  returned  the  mate's 
receipt's  tendered  by  you,  we  decline  to  deliver  the  salt  in  question  to  your  good 
selves  as  agents  for  Mr.  H.  E.  Falk,  of  Liverpool,  Messrs.  G.  H.  Fletcher  &  Co.,  of 
Liverpool,  the  owners  of  the  '  Savoir  Faire,'  informing  us  that  the  late  firm  of  Messrs. 
De  Mattos  &  Co.  were  the  shippers  of  the  same,  and  that  the  proceeds  will  have  to 
be  accounted  for  to  the  estate  of  the  firm.  "John  Borradaile  &  Co." 

The  salt  was  afterwards  sold  by  Messrs.  Borradaile  &  Co.  at  Calcutta,  and  realized 
11541.,  which,  after  deducting  10501.  for  the  freight  and  expenses,  left  1041.  as  the 
value  of  the  1007  tons.  The  value  of  the  salt  at  Liverpool  on  the  day  of  sailing, 
without  the  freight  and  expenses,  was  proved  to  be  5821.  19s.  6d. 

On  the  part  of  the  defendants  it  was  contended  that,  by  the  deli\ery  of  the  salt 
on  board  the  "  Savoir  Faire,"  the  property  passed  to  De  ^Mattos,  the  deli\"ery  on  board 
being  as  much  a  delivery  to  the  vendee  as  if  the  salt  had  actually  been  delivered  into 
the  vendee's  warehouse ;  and  that  the  taking  of  the  mate's  receipts  was  nothing  more 
than  a  means  of  ascertaining  the  quantities. 

For  the  plaintiff",  it  was  insisted  that  he  had  done  nothing  to  divest  himself  of  the 
property  in  the  salt,  [408]  and  that  the  sailing  of  the  vessel  with  the  salt  on  board 
amounted  to  a  conversion. 

The  learned  judge  left  it  to  the  jury  to  say  whether  or  not  the  plaintiff'  by  putting 
the  salt  on  board  the  defendants'  vessel  had  so  parted  with  the  possession  as  to  vest 
the  property  therein  in  De  Mattos,  and  whether  the  defendants  had  been  guilty  of  a 
conversion, — telling  them  that,  if  they  thought  that  by  delivering  the  salt  on  board, 
the  plaintiff'  intended  to  pass  the  property  in  it  to  De  Mattos,  and  that  the  taking  the 
mate's  receipts  in  his  own  name  was  a  mere  accident,  they  might  find  for  the  defen- 
dants ;  but  that,  if  they  thought  that  by  taking  the  receipts  in  his  own  name  the 
plaintiff'  intended  to  retain  a  control  over  the  property,  they  must  find  for  the  plaintiff; 
and  that  the  sailing  away  from  Liverpool  with  the  salt  without  giving  the  plaintiff  a 
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liill  of  lading,  was  evidence  of  a  conversion.  As  to  the  damages,  the  learned  judge 
told  the  jury  that  the  plaintitl'  would  be  entitled  to  recover  the  value  of  the  salt  on 
the  day  of  the  conversion  in  Liverpool. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  5821.  19s.  6d. 

E.  James,  Q.  C,  now  moved  foi-  a  new  trial,  on  the  grounds  of  supposed  mis- 
direction and  that  the  verdict  was  against  the  evidence,  and  also  on  the  ground  of 
surprise  as  to  the  amount  of  damages.  He  submitted  that  there  was  no  conversion  of 
the  salt  by  the  defendants  prior  to  the  sailing  of  the  ship  from  Liverpool,  there  having 
been  no  demand  except  the  qualified  proposals  which  the  defendants  declined  to 
accept ;  and  that  the  delivery  of  the  salt  on  board  a  ship  chartered  by  the  buyer, 
irrespective  of  the  form  of  the  mate's  receipts,  passed  the  property  to  the  buyer,  and 
that  the  seller  could  not  afterwards  change  its  destination.  [409]  [Willes,  J.  Can 
he  be  said  to  have  given  it  a  destination  before  he  got  a  bill  of  lading?  Having  got 
the  mate's  receipts  in  his  own  name,  he  was  the  only  person  who  would  be  entitled  to 
demand  a  bill  of  lading]  The  plaintiff  was  acting  as  agent  for  De  Mattos.  He  had 
notice  of  the  charterparty,  which  fixed  the  destination  of  the  ship ;  and  he  could  not 
alter  it.  The  fact  of.  his  having  taken  the  mate's  receipts  in  his  own  name  was  only 
a  circumstance.  The  learned  judge,  therefore,  was  wrong  in  telling  the  jury  that 
what  occurred  at  Liverpool  amounted  to  a  conversion.  He  was  also  wrong  in  telling 
the  jury  that  they  might  give  as  damages  the  value  of  the  goods  at  the  time  of  the 
sailing  from  Liverpool ;  whereas,  the  only  conversion  was  the  sale  at  Calcutta. 
Assuming  that  the  conversion  was  at  Liverpool,  the  damages  were  calculated  upon  a 
wrong  basis  (a). 

Erle,  C.  J.  I  am  of  opinion  that  there  should  be  no  rule  in  this  case.  The 
plaintiff  was  in  reality  in  the  position  of  an  unpaid  vendor.  As  agent  for  De  Mattos, 
he  put  the  salt  on  board  a  ship  chartered  by  De  Mattos,  taking  the  mate's  receipts 
for  it  in  his  own  name.  Under  these  circumstances,  the  proper  question  for  the  jury, 
and  the  question  which  was  submitted  to  them,  was,  whether  when  he  put  the  salt 
on  board  he  intended  to  pass  the  property  in  it  to  De  Mattos,  or  whether  he  intended 
to  keep  it  under  his  own  control.  [410]  The  jury  have  found  that  he  did  not  intend 
absolutely  to  part  with  the  control  over  the  property  and  to  pass  it  to  De  Mattos. 
Then,  the  next  question  is,  was  there  a  conversion'?  and  when?  The  vessel  sailed 
from  Liverpool  with  the  plaintifif's  property  on  board,  and  it  was  lost  to  him.  That 
was  a  wrongful  conversion :  and  the  plaintifi'  was  entitled  to  recover  the  value  of  the 
salt  at  that  time,  which  the  jury  have  given  him.  I  cannot  think  there  is  any  groinid 
for  saying  that  the  defendants  were  taken  by  suiprise  with  respect  to  the  da'mages. 
They  might  have  qualified  themselves  to  prove  the  real  value  of  the  salt  at  the  date 
of  the  sailing  of  the  ship  from  Liverpool. 

WiLLlAiHS,  J.  I  am  of  the  same  opinion.  It  was  a  pure  matter  of  fact  what  was 
the  intention  of  the  plaintiff  in  putting  the  salt  on  board;  and  the  jury  might  well 
have  found  it  either  way.  They  having  found  that  the  plaintiff  did  not  intend  to 
part  with  the  control  over  it,  I  see  no  ground  for  our  interference.  One  of  the 
elements  to  be  taken  into  consideration  in  disposing  of  that  question  is,  the  circum- 
stance that  the  plaintiff  filled  the  joint  character  of  vendor  and  agent  to  the  vendee. 
No  doubt  that  was  powerfully  pressed  upon  the  attention  of  the  jury.  I  see  no 
misdirection.  As  to  the  conversion,  as  soon  as  the  defendants  sailed  away  from 
Liverpool  with  the  salt,  and  thereby  deprived  the  plaintiff  of  the  control  over  it,  they 
were  clearly  guilty  of  a  conversion.  As  to  the  affidavits,  they  shew  no  ground  for  a 
rule:  the  defendants  must  have  been  aware  that  the  amount  of  damages  would  be  a 
question,  and  they  ought  to  have  come  properly  prepared  to  meet  it. 

Willes,  J.  _  I  am  of  the  same  opinion.  It  appears  to  me  that  the  proper  question 
was  left  to  the  jury  in  [411]  this  case,  viz.  whether  or  not  it  was  the  intention  of  the 
plaintiff  to  appropriate  the  1007  tons  of  salt  to  De  Mattos,  and  to  pa,ss  the  property 
therein  to  him,  when  he  put  it  on  board  the  "  Savoir  Faire."     And,  looking  at  what 

(a)  He  produced  affidavits  shewing  that  the  amount  claimed  and  allowed  by  the 
jury  as  the  price  of  the  salt  at  Liverpool  was  extravagant ;  that  the  price  which  the 
defendants  paid  for  the  quantity  required  to  fill  up  the  ship  was  6s.  per  ton  for  stoved 
salt,  and  5s.  per  ton  for  butter  salt,  at  which  prices  the  value  of  74-5  tons  of  the  former 
and  l.bL  tons  of  the  latter,  including  river  freight  and  dock  and  town  dues,  would 
have  been  4501.  12s.  6d.,  and  the  cost  of  mats  for  dunnage  151 
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appears  to  have  been  the  couise  of  business  between  the  plaintiff  and  De  Mattos,  I 
think  the  jury  came  to  a  right  conclusion.  Many  hard  cases  have  arisen  from  the 
course  of  business  frequently  adopted,  of  remitting  the  bill  of  lading,  invoice,  and 
'haft  for  acceptance,  direct  to  the  principal, — as  in  Key  v.  C'ofe.nvoifh,  7  Exch.  -595, — 
:i3tead  of  adopting  the  course  there  suggested,  of  transmitting  the  bill  of  lading 
indorsed  in  blank  to  an  agent,  to  be  delivered  over  only  upon  the  draft  being  accepted. 
The  course  adopted  by  this  plaintiff  on  the  previous  transactions  with  De  Mattos  was 
similar  to  that  adopted  in  Turner  v.  The  Tmstees  of  the  Liverpool  Dockx,  6  Exch.  5i3. 
There,  B.  &  Co.,  merchants  at  Liverpool,  sent  orders  to  M.  &  Co.,  merchants  at 
Charleston,  to  ship  on  account  of  B.  &  Co.  a  quantity  of  cotton  for  the  homewaid 
voyage  of  their  ship,  the  "Charlotte"  M.  &  Co.  accordingly  made  considerable 
purchases  of  cotton,  and  shipped  it  on  board  the  vessel  of  B.  &  Co.  The  master 
signed  a  bill  of  lading  of  the  cotton,  to  be  delivered  at  Liverpool  "  to  order  or  to  our 
a.ssigns,  paying  for  freight  for  the  cotton  nothing,  being  owners'  property ;  and 
M.  &  Co.  indorsed  the  bill  of  lading, — "  Deliver  the  within  to  the  Bank  of  Liverpool, 
or  order.''  M.  &  Co.  informed  B.  &  Co.  that  they  had  drawn  bills  upon  them  for 
the  cargo  on  their  account  by  the  "  Charlotte,"  and  desired  them  to  insure  the  cotton. 
M.  &  Co.  also  sent  to  B.  &  Co.  an  abstract  invoice,  which  stated  that  the  cotton  was 
shipped  by  M.  &  Co.  on  board  the  "  Charlotte  "  for  Liverpool  "  by  order  and  for  account 
and  risk  of  B.  &  Co.  there,  and  addressed  to  order."  M.  &  Co.  afterwards  sent  a  full 
invoice,  stating  that  the  cotton  was  [412]  shipped  for  Liverpool  "  by  order  and  for 
account  of  B.  &  Co.  there,  and  to  them  consigned."  M.  &  Co.  not  having  sufficient 
funds  of  B.  &  Co.  to  pay  for  the  cotton,  sold  the  bills  to  a  bank  at  Charleston,  and 
delivered  to  the  bank  the  bill  of  lading  so  indorsed,  as  a  security  for  payment  of  the 
bills,  which  were  dishonoured,  and  taken  up  by  M.  &  Co.  B.  &  Co.  became  bankrupt 
before  the  arrival  of  the  vessel ;  and  on  its  arrival  M.  &  Co.,  by  their  agent,  claimed 
to  stop  the  cargo  in  transitu,  and  it  was  afterwards  stored  in  the  warehouse  of  the 
defendants.  The  assigns  of  B.  &  Co.  having  brought  detinue,  the  defendants 
traversed  the  possession  of  the  assignees,  and  also  set  up  the  right  of  M.  &  Co.  as 
against  them.  It  was  held, — first,  that  the  property  in  the  cotton  did  not  vest 
absolutely-  in  B.  &  Co.,  notwithstanding  the  delivery  on  board  their  ship;  for,  by  the 
terms  of  the  bill  of  lading,  M.  &  Co.  reserved  to  themselves  a  jus  disponendi  of  the 
goods,  which  the  master  acknowledged  by  signing  the  bill  of  lading  making  the 
cotton  deliverable  to  their  order  or  assigns,  although  by  so  doing  the  master  might 
have  exceeded  his  authority,— secondly,  that  M.  &  Co.  did  not  by  their  indorsement 
and  delivery  of  the  bill  of  lading  to  the  bank  divest  themselves  of  their  property  in 
or  possession  of  the  goods.  Here,  the  mate's  receipts  were  given  in  the  plaintiff's 
name.  It  is  clear,  therefore,  that  he  meant  to  adopt  the  later  practice,  and  to  have 
the  bill  of  lading  made  deliverable  to  himself  or  order,  that  he  might  make  use  of  it 
for  his  further  security.  The  fact  of  the  plaintiff'  being  agent  for  De  Mattos  is  no  doubt 
a  circumstance  that  is  not  to  be  lost  sight  of.  But,  in  the  sense  of  being  the  person 
who  put  the  goods  on  board,  he  is  in  the  same  condition  as  if  he  had  been  an  ordinary 
impaid  vendor.  For  this  the  case  of  Feise  v.  (Frai/,  3  East,  93,  is  an  authority, 
though  that  was  a  case  of  stoppage  in  transitu.  [413]  There,  a  trader  in  London 
gave  an  order  to  his  correspondent  abroad  to  ship  him  certain  goods,  which  the  latter 
procured  upon  his  own  credit,  without  naming  the  trader  here,  and  shipped  to  him 
at  the  original  price,  charging  only  his  commission  :  and  it  was  held  that  the  corre- 
spondent abroad  was  so  far  a  reiidor,  as  between  him  and  the  trader  here,  that,  on 
the  bankruptcy  of  the  latter,  he  might  stop  the  goods  in  transitu  by  procuring  the 
bill  of  lading  from  the  bankrupt's  brother, — and  this  though  the  trader  here  had 
before  his  bankruptcy  accepted  bills  drawn  on  him  b\^  his  correspondent  for  the  value 
of  the  goods.  The  fact  of  the  plaintirl's  being  agent  was  one  which  under  the  circum- 
stances the  jury  rightly  disregarded.  As  to  the  conversion, —I  think  that  was 
complete  when  the  vessel  sailed  away  with  the  plaintiff's  goods  on  board.  And,  as 
to  the  damages,  the  value  of  the  salt  at  Liverpool  at  the  time  of  the  conversion  was 
indisputably  the  proper  measure  of  damages  ;  and  there  is  nothing  in  the  affidavits  to 
warrant  us  in  disturt^ing  the  verdict  on  that  ground. 
Keating,  J.,  concurred. 
Rule  refused. 
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[414]     Clubb  v.  Hutson.     Jan.  19th,  1865. 

[Referred  to,  Jmtinore  v.  Farley,  1880,  43  I..  T.  196  ;  Jones  v.  Merionethshire 
Permanent  Benefit  Building  Society,  [1891J  1  Ch.  183.] 

A  promissory  note  given  in  consideration  of  the  payee's  forbearing  to  prosecute  a 
charge  against  the  maker,  of  obtaining  money  by  false  pretences,  is  illegal,  and 
cannot  be  enforced. 

This  was  an  action  by  the  payee  against  the  maker  of  a  promissory  note. 

The  defendant  pleaded,  amongst  other  pleas  that,  before  the  making  of  the  note, 
the  plaintiff  had  preferred  a  chai-ge  against  the  defendant  of  obt<iining  money  by 
false  pretences,  and  that,  in  consideration  of  the  pkintitl''s  consenting  to  withdraw 
the  charge  and  abstain  from  prosecuting  the  same,  the  defendant  agi'eed  to  give 
him  101.  and  the  promissory  note  declared  on  (for  201.),  and  that  the  charge  was 
thereupon  abandoned. 

At  the  trial  before  AVilles,  J.,  at  the  first  sitting  at  Westminster  in  this  term,  the 
plea  being  proved,  the  learned  judge  directed  a  verdict  to  be  entered  for  the  defendant, 
reserving  to  the  plaintiff  leave  to  move 

Reynolds,  accordingly,  olitained  a  rule  nisi  to  enter  a  verdict  for  the  plaintifT,  on 
the  ground  that  the  consideration  for  the  note,  as  stated  in  the  fifth  plea,  was  not 
illegal.     He  relied  on  Drar/e  v.  Ilitierxan,  2  Esp.  N.  P.  C.  643. 

H.  Matthews  now  shewed  cause.  This  case  is  decided  by  Keir  v.  Leemav, 
6  Q.  B.  308.  It  was  there  held,  that  the  law  will  permit  a  compromise  of  any 
offence,  though  made  the  subject  of  a  criminal  prosecution,  for  which  offence  the 
injured  party  might  recover  damages  in  an  action  ;  but  that,  if  the  offence  is  of  a 
public  nature,  no  agreement  can  be  valid  that  is  founded  upon  the  consideration  of 
stifling  a  prosecution  for  it.  Therefore,  although  the  party  injured  may  lawfully 
compromise  an  indictment  for  a  common  [415]  assault,  an  agreement  to  pay  the  costs 
of  a  prosecution  for  assault  on  the  plaintiff'  and  riot,  and  of  an  action  for  uidawful 
levy  under  a  fi.  fa.,  which  agreement  was  founded  partly  on  compromise  of  the  pro- 
secution and  partly  on  an  undertaking  to  withdraw  the  execution  under  the  fi.  fa., 
was  held  to  be  altogether  invalid,  as  grounded  on  an  illegal  consideration,  —although 
the  compromise  of  the  pi'osecution  was  entered  into  with  the  leave  of  the  judge  before 
whom  the  indictment  came  on  for  trial.  The  judgment  of  the  court  of  Queen's 
Bench  in  that  case  was  affirmed  on  error ;  upon  which  occasion  all  the  authorities 
were  carefully  reviewed  :  and  Tindal,  C.  J.,  in  delivering  the  judgment  of  the  court, 
says  :  "  It  seems  clear,  from  the  various  authorities  brought  before  us  on  the  argument, 
that  some  misdemeanors  are  of  such  a  nature  that  a  contract  to  withdraw  a  prosecution 
in  respect  of  them,  and  to  consent  to  give  no  evidence  against  the  parties  accused,  is 
founded  on  an  illegal  consideration.  .Such  was  the  case  of  Collins  v.  Blanlern,  2  Wils. 
341,  347,  which  was  the  case  of  a  prosecution  for  perjury.  It  is  strange  that  such  a 
doubt  should  ever  have  been  raised.  A  contrary  decision  would  have  placed  it  in 
the  power  of  a  private  individual  to  make  a  profit  to  himself  by  doing  great  public 
injury.  It  is  difficult  to  comprehend  the  case  of  Johnson  v.  OrjiUiy,  3  1'.  Wms.  277, 
279.  There,  a  prosecution  for  a  fraud  was  suppressed,  and  that  suppression  made 
the  consideration  for  an  agreement  to  pay  money.  The  distinction  between  felony 
and  misdemeanor  seems  to  have  been  the  foundation  of  the  decision,  if  it  was 
made,  by  Lord  Talbot, — a  distinction  overruled  in  Collins  v.  Blantcrn,  which  was 
decided  at  a  later  period.  It  is  not,  indeed,  at  all  clear  that  the  indictment  for  the 
fraud  was  compromised,  as  a  part  of  the  agreement,  or  that  the  fraud  was  an  indictable 
one  :  and  perhaps  the  case  may  be  [416]  so  explained.  If  not,  it  cannot,  we  conceive, 
be  sustained  as  law."  After  observing  upon  Brai/e  v.  lUierson,  2  Esp.  N.  P.  C.  643, 
his  Lordship  adds,— "But  there  is  a  class  of  cases,  such  as  Beehy  v.  JFimjJiM,  11  East, 
46,  ;uid  Buker  v.  Townshend,  7  Taunt.  422,  J.  B.  Moore,  120,  which  "do  not  at  all 
break  in  upon  sound  principles.  These  are  cases  where  the  private  rights  of  the 
injured  party  are  made  the  subject  of  agreement,  and  where,  by  the  previous  conviction 
of  the  defendant,  the  rights  of  the  public  are  also  preserved  inviolate.  As  Gibbs,  C.  J., 
in  the  latter  case,  well  observes,  '  the  parties  have  referred  nothing,  but  what  they 
have  a  right  to  refer.  They  have  referred  the  several  assaults  '  (by  which  we  understand 
him  to  mean,  their  several  rights  to  damages  for  those  assaults) :  '  these  may  be  referred. 
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They  have  referred  the  right  of  possession  :  that  may  be  referred.  The  reference  of 
all  matters  in  dispute  refers  all  other  tluir  civil  rights ;'  which  words  shew  our  previous 
interpretation  to  be  correct  "  And,  in  conclusion,  his  Lordship  sa}-s  :  "  We  have  no 
doubt  that,  in  all  offences  which  involve  damages  to  an  injured  party  for  which  he 
may  maintain  an  action,  it  is  competent  for  him,  not^vithstanding  they  are  also  of  a 
public  nature,  to  compromise  or  settle  his  private  damage  in  any  waj'  he  may 
think  tit."  That,  it  is  submitted,  is  a  decisive  authority  in  favour  of  the  validity  of 
this  plea. 

Reynolds,  in  support  of  his  rule.  Obtaining  money  by  false  pretences  is  a  private 
misdemeanour.  [Erie,  C.  J.  It  is  on  the  borders  of  larceny.]  Drage  v.  rjierson  was 
a  case  of  obtaining  goods  by  false  pretences :  and  Lord  Kenyon  said  "  he  should 
adhere  to  the  class  of  cases  which  held  that  the  consideration  being  the  settling 
a  misdemeanour,  might  be  good  in  law."  The  rule  is  thus  laid  down  in  Byles  on 
Bills,  8tb  edit.  [417]  p.  12.5:  "Considerations  impeding  the  course  of  public  justice, 
as,  dropping  a  criminal  prosecution  for  a  felony  or  r  public  misdemeanour,  or  suppress- 
ing evidence,  are  illegal  considerations," — citing  Nerot  v.  JFaUace,  3  T.  R  17,  FaUmres 
V.  Taylor,  7  T.  R.  47-5,  Edgecombe  v.  Rodd,  5  East,  294.  "But  it  has  been  held  that 
compounding  a,prirate  misdemeanour  is  a  good  consideration  for  a  note," — citing  Drage 
V.  Ihherson,  2  Esp.  N.  P.  C.  64.3,  and  Coppock  v.  Bmcer,  4  M.  &  W.  361.  No  man  is 
bound  to  prosecute  for  a  misdemeanour.  The  remedy  is  substantially  for  the  benefit 
of  the  person  who  is  injured  by  it. 

Erle,  C.  J.  It  is  to  the  interest  of  the  public  that  the  suppression  of  a  prosecu- 
tion should  not  be  made  matter  of  private  bargain.  I  think  the  obtaining  money  by 
false  pretences  is  not  one  of  the  misdemeanours  in  which  the  personal  interest  of  the 
aggrieved  party  alone  is  concerned.  The  case  of  Kiev  v.  Leeman,  6  Q.  B.  308,  9  Q.  B. 
371,  appears  to  me  to  be  a  decisive  authority  in  favour  of  this  defence. 

The  rest  of  the  court  concurring. 

Rule  discharged  (a). 

[418]     Skiltox  e.  Syjionds.     Jan.  27th,  1865. 

Where  a  deed  of  composition  under  s.  192  of  the  Bankruptcy  Act,  1861,  has  been 
duly  registered,  but  has  become  unavailing  by  reason  of  the  failure  of  the  debtor 
to  carry  out  the  arrangement,  the  application  for  leave  to  issue  execution  against 
his  property  or  person  under  s.  198  must  be  made  to  the  court  of  bankruptcy. 

The  defendant  had  entered  into  a  deed  of  composition  with  his  creditors  under 
the  192nd  section  of  the  Bankruptcy  Act,  1861  (24  &  25  Vict.  c.  134),  by  which 
they  released  him  from  their  several  debts  in  consideration  of  his  engagement  to  pay 
a  composition  of  2s.  6d.  in  the  pound  by  instalments  at  three  and  six  months.  The 
deed  was  registered  and  a  certificate  of  registration  duly  obtained  under  the  198th 
section  of  the  act.  The  defendant  having  failed  to  pay  the  instalments,  pursuant  to 
his  covenant, 

Griffits,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon  him  to  shew  cause 
vrhy  the  plaintiff  should  not  have  the  leave  of  this  court,  under  the  above-mentioned 
section,  "to  make  the  judgment  obtained  by  him  iu  this  action  available  by  execution 
by  ti.  fa.  or  ca.  sa.,  notwithstanding  the  registration  of  the  deed  of  composition  by 
the  defendant,  he  the  defendant  not  having  paid  or  tendered  to  the  plaintiff  and 
others  the  first  instalment  payable  under  the  said  deed,  when  due."  He  referred  to 
the  198th  section,  which  enacts  that,  'after  notice  of  the  filing  and  registration  of 
such  deed  [a  deed  under  s.  192]  has  been  given  as  aforesaid  [under  s.  193],  no  execution, 
sequestration,  or  other  process  against  the  debtor's  pioperty  in  respect  of  any  debt, 
and  no  process  against  his  person  in  respect  of  any  debt  other  than  such  process  by 
writ  or  warrant  as  may  be  had  against  a  debtor  about  to  depart  out  of  England,  shall 
be  available  to  any  creditor  or  claimant,  uithout  leave  of  the  court :  and  a  certificate  of 
the  filing  and  registration  of  such  deed  under  the  hand  of  the  chief  registrar  and  the 
seal  of  the  court  shall  be  available  to  the  debtor  for  all  purposes  as  a  [419]  protection 
in  bankruptcy."  The  question  was  whether  that  meant  the  leave  of  the  court  out  of 
which  the  process  issued,  or  the  leave  of  the  cmirt  of  hanhuptcy.     Referring  to  the 

(a)  See  JFard  v.  Lloyd,  7  Scott,  N.  R.  449. 
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interpretation  clause  of  the  Bankruptcy  Act,  1861,  s.  229,  which  declares  that  "the 
court"  shall  mean  "the  court  in  London,  or  any  country  district  court,  or  any 
county-court  acting  under  this  act,  according  as  such  several  constructions  shall  be 
consistent  with  the  context,"  it  would  seem  that  the  leave  of  the  court  of  bankruptcy 
was  intended  :  but,  on  the  other  hand,  it  might  be  urged  that  the  court  of  bankruptcy 
would  have  no  power  to  interfere  with  the  process  of  the  superior  courts  at  West- 
minster. [Keating,  J.  The  Lord  Chancellor  has  held  that  the  debtor  must  apply  for 
his  discharge  to  the  court  out  of  which  the  process  issues.  Erie,  C.  J,  And  that 
was  the  inclination  of  this  court  in  Leigh  v.  Pcndkhiinj,  15  C.  B.  (N.  S.)  819,  820.] 
Acting  upon  that  principle,  the  court  of  bankruptcy  has  refused  to  discharge  a  party. 
Kenealev  now  shewed  cause.  This,  which  is  the  first  application  of  the  kind 
which  has  been  made  in  full  couit,  is  in  effect  an  attempt  to  revoke  or  annul  an  order 
of  protection  in  bankruptcy.  The  deed,  which  has  been  executed  and  duly  registei'ed, 
is  good  upon  the  face  of  it;  and  no  fraud  is  suggested, — the  only  objection  which 
can  lie  urged  being,  that  the  debtoi-  has  failed  to  pay  or  tender  the  composition 
instalments.  [Erie,  C.  J.  The  release  is  conditional  only  upon  the  instalments  being 
paid  or  tendered.  The  contention  on  the  part  of  the  creditor  is,  that  the  deed, 
though  valid  at  first,  has  become  inoperative  by  reason  of  the  non-performance  of  a 
condition  subsequent.  If  the  deed  were  altogether  void,  no  doubt  we  might  interfere. 
Williams,  J.  Such  an  order  as  is  sought  by  this  [420]  motion  was  made  by  Pollock,  C.  B., 
at  Chambers,  in  a  case  of  Daniels  v.  GJuchtone.]  It  is  submitted  that  this  is  not  the 
proper  court  in  which  to  try  whether  or  not  the  bankrupt  has  acted  properly.  "The 
court,"  in  s.  198,  must  mean  the  court  of  bankruptcy  :  no  other  court  is  mentioned  or 
referred  to  in  that  section  :  and  wherever  the  legislature  has  intended  to  preserve  the 
jurisdiction  of  the  superior  courts  of  common  law,  it  has  done  so  in  express  terms. 
This  is  manifest  from  the  197th  section,  which  enacts  that,  "from  and  after  the 
registration  of  every  such  deed  or  instrument  in  manner  aforesaid,  the  debtor  and 
creditors  and  trustees,  parties  to  such  deed,  or  who  have  assented  thereto  or  are 
bound  thei'eby,  shall  in  all  matters  relating  to  the  estate  and  effects  of  such  debtor  be 
subject  to  the  jurisdiction  of  thu  amii  of  haiihrupky,  and  shall  re.spectively  have  the 
benefit  of  and  be  liable  to  all  the  provisions  of  this  act,  in  the  same  or  like  manner  as 
if  the  debtor  had  been  adjudged  a  bankrupt,  and  the  creditors  had  proved,  and  the 
trustees  had  been  appointed  creditors'  assignees  under  such  bankruptcy  ;  and  the 
existing  or  future  trustees  of  any  such  deed  or  instrument,  and  the  creditors  under 
the  same,  shall,  as  between  themselves  respectively,  and  as  between  themselves  and 
the  debtor,  and  against  third  persons,  have  the  same  powers,  rights,  and  remedies 
with  respect  to  the  debtor  and  his  estate  and  effects,  and  the  collection  and  recovery 
of  the  same,  as  are  possessed  or  may  be  used  or  exercised  by  assignees  or  creditors 
with  respect  to  the  bankrupt,  or  his  acts,  estate,  and  effects,  in  bankruptcy  ;  and, 
except  where  the  deed  shall  expressly  provide  otherwise,  the  court  shall  determine  all 
questions  arising  under  the  deed,  according  to  the  law  and  practice  in  bankruptcy,  so 
far  as  they  may  be  applicable,  and  shall  have  power  to  make  and  enforce  all  such 
orders  as  it  would  be  authorized  to  do  if  the  [421]  debtor  in  such  deed  had  been 
adjudged  bankrupt,  and  his  estate  were  administered  in  bankruptcy."  Throughout 
that  section,  "the  court"  evidently  means  the  court  of  bankruptcy.  Is  not  this  "a 
(|uestion  arising  under  the  deed?"  If  the  debtor  has  in  any  way  misconducted  him- 
self, the  court  of  bankruptcy  may  revoke  his  protection  :  and  this  court  will  leave 
the  creditor  to  that  remedy,  and  will  not  lend  itself  to  a  motion  the  manifest  object 
of  which  is  to  enable  the  sheriff'  to  escape  the  pei'il  of  an  action.  In  Ex  parte  Godden, 
In  re  Shcttle,  32  Law  J.,  Bankruptcy,  37,  1  De  Gex,  Jones,  &  S.  260,  Mr.  Commissioner 
Holroyd  having  ordered  the  release  of  the  debtor,  on  a  deed  of  composition  being 
registered,  on  appeal  to  the  Lords  Justices,  Lord  Justice  Knight  Bruce  said  :  "  In 
this  case,  which  is  one  of  an  appeal  from  a  most  able  and  experienced  commissioner, 
several  points  have  been  argued.  One  is,  as  to  jurisdiction,  with  regard  to  which  it 
was  contended  that  the  learned  commissioner  had  not  the  power  to  "make  the  order 
or  to  entertain  the  application  in  which  it  was  made,  there  not  having  been 
an_  actual  bankruptcy.  That  is  a  point  which  is  certainly  open  to  a  difference  of 
opinion.  My  opinion,  on  looking  at  sections  192  and  198,  and  other  parts  of  the  act 
of  1861,  is,  that  the  commissioner  has  jurisdiction,  that  it  is  not  necessary  to  apply 
to  a  judge  of  one  of  the  courts  at  Westminster,  and  that  the  appellant's  objection 
as  to  this  point  is  not  well  founded,  though  I  do  not  feel  confident  upon  it.     I  will 


1?  C.  E.  (N.  S.)  422.  SKILTON   t'.  SYMONDS  509 

assume,  however,  that  the  respondent  is  so  far  right."  In  E:i-  parte  Morrison,  In  re 
Chin,  33  Law  J.,  Bankruptcy,  47,  where  a  debtor  having  no  assets  executed  a  statutory 
composition-deed  for  the  mere  purpose  of  defeating  a  creditor  who  had  recovered 
judgment  against  him,  the  Lord-Chancellor,  acting  under  the  1 98th  section,  on  appeal 
against  an  order  of  Mr.  Commissioner  Fane,  gave  lea^■e  to  [422]  the  creditor  to  issue 
execution  on  his  judgment,  notwithstanding  the  deed  ;  saying, — "  The  assignment 
was  a  mockery,  for  there  was  actually  nothing  to  assign,  and  it  was  impossible  it 
could  be  for  the  benefit  of  the  creditors."  IValter  v.  Adcock,  31  L.  J.,  Exch.  380, 
7  Hurlst.  &  N.  oil,  was  also  referred  to. 

Griffits,  in  support  of  his  rule.     This  is  a  question  of  great  importance.     There  is 
a  case  now  pending  in   the  Queen's  Bench,  in  which  the  court  has  taken  time  to 
consider  whether  or  not  the  sheriff  is  liable  to  an  action  for  refusing  to  arrest  a  party 
under  a  ca.  sa.,  where  the  deed  had  subsequently  been  held  to  be  void.     [Erie,  C.  J. 
You  may  assume  that  the  court  will  do  all  it  can  to  protect  the  sheriff,  and  that 
prima  facie  the  sheriff  would  have  a  right  to  rely  on  the  debtor's  protection.]     The 
court  of  bankruptcy,  it  is  submitted,  can  have  no  right  to  interfere  in  any  way  with 
the  process  of  this  court.     Under  the  Bankruptcy  Act,   1861,  whatever  the  form  of 
the  deed,  if  the  affidavit  of  its  execution  be  duly  made  under  the  provisions  of  s.  192, 
and  a  certificate  of  registration  granted,   it  protects  the  debtor  from  all  process. 
[Willes,  J.     I  cannot  think  that  the  registrar  would  file  a  deed  which  is  obviously 
bad  upon  the  face  of  it.]     The  registrar  has  no  power  to  reject  a  deed  which  comes 
accompanied  bj'  the  requisite  affidavit.      It  is  admitted  that  this  deed  is  now  in- 
operative, so  that  it  could  not  be  set  up  in  answer  to  an  action  for  the  debt.     There 
is  no  provision  in  the  Bankruptcy  Act  enabling  that  couit  to  set  aside  the  certificate 
of  registration  :  it  can  only  investigate  the  debtor's  rights  to  property,  if  any.     The 
order  made  by  Pollock,  C.  B.,  in  Daniels  v.  Gladstone  was  not  appealed  against.     In  a 
case  of  Re  Harwood,  7  Law  Times  (N.  S.)  171,  the  debtor  having  lieen  arrested  upon 
process  issuing  out  of  one  of  the  courts  at  [423]  Westminster,  Mr.  Commissioner 
Fonblanque  held  that  the  application  for  his  release  must  be  made  to  the  court  out 
of  which  the  process  issued.     [Willes,  J.     That  is  a  totally  different  matter.     Either 
court  may  discharge  the  pai'ty  from  custody.     It  is  the  common  course,  where  a  party 
claims  to  be  privileged  from  arrest,  to  apply  for  his  discharge  either  to   the  court 
whose  privilege  is  violated,  or  to  the  court  whose  process  is  used  in  violation  of  the 
privilege.]     In  Baerselman  v.  Lamjlands,  34  Law  J.,  Exch.  3,  the  court  of  Exchequer 
held  that  a  debtor  ari'csted  on  a  ca.  sa.  after  executing  a  good  deed  of  arrangement 
under  s.  192,  is,  according  to  s.  198,  entitled  to  his  discharge  from  custody  on  the 
deed  being  duly  registered.     [Erie,  C.  J.     We  are  all  agreed  as  to  the  power  to 
discharge  the  debtor.     Here,  the  sheriff  is  asking  this  court  for  advice.     If  we  have  no 
jurisdiction,  our  order  would  be  merely  delusive.]     The  court  of  bankruptcy  cannot 
exercise  any  control  over  the  process  of  this  court.     And,  when  the  198th  section 
says  that  no  process  against  the  property  or  the  person  of  the  debtor  shall  be  avail- 
able to  any  creditor  without  hare  of  the  court,  it  must  necessarily  mean  the  lea\-e  of  the 
court  out  of  which  the  process  issues,  which  court  alone  can  exercise  jurisdiction  over 
such  process. 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  The  Bank- 
ruptcy Act,  1861,  has  enacted  that,  where  a  deed  framed  in  compliance  with  the 
provisions  and  conditions  of  the  192nd  section  has  been  registered,  and  all  the 
requirements  of  the  statute  have  been  duly  complied  with,  the  debtor  and  his  property 
shall  be  protected  from  all  process.  The  words  are,  that,  after  notice  of  the  filing 
and  registration  of  such  deed,  no  execution,  sequestration,  or  other  process  against 
the  debtor's  property,  in  respect  of  any  debt,  [424]  and  no  process  against  his  person 
in  respect  of  any  debt,  other  than  such  process  by  writ  or  warrant  as  may  be  had 
against  a  debtor  about  to  depart  out  of  England,  shall  be  available  to  any  creditor  or 
claimant,  without  hare  of  the  court.  The  question  is,  what  court  do  these  words  refer 
to.  The  clauses  to  which  our  attention  has  been  called,  and  especially  the  interpreta- 
tion clause,  to  my  mind  clearly  shew  that  they  refer  to  the  court  of  bankruptcy.  That 
court  would  have  power  to  suspend  the  debtor's  protection,  without  at  all  interfering 
with  the  process  of  this  court.  It  would  be  merely  removing  an  impediment.  I  am 
the  more  confirmed  in  this  view,  inasmuch  as  our  order  would  afford  the  sheriff  no 
protection  :  and  I  see  no  sign  of  any  such  jurisdiction  being  given  to  this  court  under 
this  statute.     As  Mr.  Kenealey  observed,  the  court  of  bankruptcy  has  a  much  wider 
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imisdiction  in  matters  of  this  sort,  and  has  the  means  of  doing  that  which  is  for  the 
substantial  interest  of  the  creditors  as  well  as  of  the  bankrupt.  Here  is  a  deed  which 
was  valid  at  the  time  of  its  execution,  but  which  has  subsequently  become  void  by 
reason  of  the  non-payment  of  the  instalments.  The  court  of  Chancery,  administering 
its  iurisdiction  in  bankruptcy,  may  make  provision  to  enforce  payment,  and  may  deal 
with  the  bankrupt  in  a  way  in  which  we  cannot.  For  these  reasons,  it  seems  to  me 
that  the  application  for  leave  to  proceed  under  the  198th  section  must  be  made  to 
the  court  of  bankruptcy. 

Williams,  J.,  concurred. 

WiLLES  J.  As  to  the  power  to  discharge  the  debtor,  I  consider  that  we  are 
bound  by  authority.  The  cases  I  referred  to  as  to  privilege  are  collected  in  1  Arch- 
bold's  Practice,  11th  edit.  770,  771,  where  numerous  [425]  instances  are  given,  of 
persons  arrested  under  process  of  one  court,  and  discharged  by  another.  As  this 
protection  of  the  debtor  is  in  the  nature  of  a  privilege,  looking  at  the  very  general 
terms  in  which  all  the  powers  and  authorities  of  the  superior  courts  of  law  and 
equity  are  by  the  1st  section  of  the  statute  conferred  upon  the  court  of  bankruptcy, 
I  take  leave  to  doubt  whether,  if  that  court  thought  tit  to  exercise  the  discretion  of 
ordering  the  release  of  a  debtor  in  custody  under  process  of  one  of  the  superior  courts, 
the  sheriff'  would  not  be  protected  by  it.  But,  at  all  events,  it  seems  to  me  to  be 
quite  clear  that  the  court  of  bankruptcy  alone  has  power  to  grant  leave  to  issue 
execution  under  the  1 98th  section. 

Keating,' J.  I  am  entirely  of  the  same  opinion.  The  court  of  liankruptcy  is 
clearlv  the  court  intended  in  s.  198  and  in  the  several  sections  in  immediate  connec- 
tion therewith.  That  court  alone  can  give  leave  to  make  the  process  available  Cither 
against  the  property  or  the  goods  of  the  debtor. 

Erle,  C.  J.     As  the  rule  asks  for  costs,  it  must  be  discharged  with  costs. 

Eule  accordingly. 

[426]    Hogg  v.  Skeen  and  Vincent.    Jan.  19th,  1865. 

[S.  C.  34  L.  J.  C.  P.  153;  11  L.  T.  709;  11  Jur.  N.  S.  244;  13  W.  R.  383.] 

1.  To  an  action  by  an  indorsee  against  A.  and  B.  as  the  acceptors  of  a  bill  of  exchange, 
B.  having  suffered  judgment  by  default,  A.  pleaded  that  he  did  not  accept  the  bill. 
At  the  trial  it  was  proved  that  A.  and  B.  were  partners,  and  that  the  bill  had  been 
accepted  by  B.  in  fraud  of  the  partnership  articles,  without  the  knowledge  of  A., 
and  for  his  own  private  purposes : — Held,  that  this  cast  upon  the  plaintiff  the 
burthen  of  shewing  that  he  gave  A'alue  for  the  bill. — 2.  Musgrare  v.  Drake,  5  Q.  B. 
185,  Dav.  &  Mer.  347,  distinguished. 

This  was  an  action  by  the  indorsee  of  a  bill  of  exchange  against  the  acceptors. 

Vincent,  one  of  the  defendants,  suffered  judgment  by  default.  The  other  defen- 
dant, Skeen,  pleaded  that  he  did  not  accept  the  bill. 

At  the  trial  before  AVilles,  J.,  at  the  sittings  in  London  after  last  Trinity  Term,  it 
appeared  that  the  bill  was  accepted  by  Vincent  in  the  name  of  the  tirm,  but  without 
authority  from  his  partner,  and  in  violation  of  the  terms  of  the  articles  of  partnership, 
which  were  produced.  There  was  no  evidence  that  the  plaintiff  had  notice  of  the 
partnership  deed  or  that  the  bill  was  not  accepted  for  the  purposes  of  the  firm  :  and 
the  only  evidence  that  he  gave  value  for  the  bill  was  the  statement  of  his  attorney 
that  he  gave  Vincent  a  cheque  for  the  amount  of  the  bill  (which  was  381.  1 7s.  6d.'), 
less  15s.  for  discount.  The  cheque,  however,  was  not  produced  ;  and  the  plaintiff" 
was  not  present  to  explain  the  transaction.  It  did  not  appear  that  the  plaintiff"  had 
ever  had  an}-  other  dealing  with  the  firm. 

On  the  part  of  the  plaintiff'  it  was  submitted  that,  to  negative  his  right  to  recover 
upon  the  bill,  it  was  incumbent  on  the  defendant  to  shew  affirmatively  that  the 
plaintiff'  knew,  or  had  reason  to  suspect,  that  it  was  drawn  in  fi'aud  of  the  partnership, 
and  that  he  took  it  without  value. 

The  learned  judge  left  it  to  the  jury  to  say  whether  or  not  the  plaintiff'  had  given 
value  for  the  bill.     They  found  for  the  defendant. 

C.  Pollock,  in  pursuance  of  leave  reserved  to  him  at  the  trial,  subject  to  the  con- 
dition that  the  matter  [427]  should  not  go  beyond  this  court,  in  Michaelmas  Term 
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last,  obtained  a  rule  to  shew  cause  why  the  verdict  should  uot  be  entered  for  the 
plaintiff,  on  the  ground  that,  there  being  no  evidence  as  to  notice  to  the  plaintiff'  or 
want  of  consideration,  the  plaintiff  was  entitled  to  the  verdict ;  or  for  a  new  trial,  on 
the  ground  that  the  verdict  was  against  the  evidence.  He  referred  to  Musgrave  v. 
Ihake,  5  Q.  B.  185,  Dav.  &  Mer.  347. 

Griffits  now  shewed  cause.  It  is  clear  that  Vincent  had  no  right  to  accept  bills  in 
\  iolation  of  the  partnership  deed  :  and  the  question  whether  the  plaintiff  had  given 
\  alue  was  a  question  for  the  jury,  and  that  is  disposed  of  by  their  finding.  On  the 
>ubject  of  notice,  it  is  laid  down  in  levies  on  Bills,  8th  edit.  11.3,  that  "a  wilful  and 
fraudulent  abstinence  from  inquiry  into  the  circumstances  (and  it  has  even  been  said 
liv  the  court  of  Queen's  Bench  that  gro.ss  negligence  may  be  evidence  of  fraud, — 
Goodman  v.  Rami/,  4  Ad.  &  E.  870,  6  X.  &  M.  372),  where  they  are  known  to  be 
such  as  to  invite  inquiry,  will  (if  a  jury  think  that  the  abstinence  from  inquiry  arose 
from  a  belief  or  suspicion  that  inquiry  would  disclose  a  vice  in  the  bill,)  amount  to 
general  or  implicit  notice," — citing  Oakeley  v.  Ooddeen,  Guild.  C.  P.  Nov.  1861,  Jones 
V.  Smith,  1  Hare,  -55,  JFare  v.  Lord  Egmont,  4  De  Gex,  M'N.  &  G.  473,  and  The 
Attorneii-Gewral  v.  Stephens,  6  De  Gex,  M'N.  &  G.  111.  [Keating,  J.  That  question 
does  not  arise  here.  The  jury  have  negatived  value.  Erie,  C.  J.  The  bill  is  shewn 
to  be  tainted  with  illegality  :  and  the  jury  have  found  that  the  plaintiff  gave  no  value. 
We  must  hear  what  can  be  said  in  support  of  the  rule. 

C.  Pollock  The  accceptance  was  proved  :  and  the  plaintiff's  attorney  proved  that 
a  cheque  was  given  for  the  amount  of  the  bill  less  the  discount.  On  the  [428]  part 
of  the  defendant,  it  was  proved  that  the  acceptance  of  the  bill  by  Vincent  was  in 
fraud  of  the  partnership  articles :  but  there  was  no  evidence  upon  the  defendant's 
case  of  the  circumstances  under  which  the  plaintiff  received  the  bill.  Musgrave  v. 
Drake  is  precisely  in  point.  That  was  an  action  by  an  indorsee  against  the  acceptors 
of  a  bill  of  exchange.  One  of  the  defendants  suffered  judgment  by  default.  The 
others  pleaded  that  they  did  not  accept.  It  was  proved  that  all  the  defendants  were 
partners,  and  that  the  defendant  who  had  suffered  judgment  by  default  had  accepted 
the  bill  in  the  name  of  the  firm,  in  fraud  of  the  partnership,  and  not  for  partnership 
purposes  :  and  it  was  held  that  such  proof,  without  evidence  of  knowledge  on  the 
part  of  the  plaintiff,  did  not,  under  this  issue,  oblige  the  plaintiff  to  prove  the  circum- 
stances under  which  the  bill  was  indorsed  to  him.  In  giving  the  judgment  of  the 
court,  Lord  Denman  said  :  "  We  have  taken  pains  to  ascertain  what,  as  understood  in 
the  other  courts,  would  be  the  course  at  nisi  prius  on  the  trial  of  such  an  issue  as  this. 
We  find  that  the  othei'  courts  agree  in  our  view  ;  which  is  this.  Where  issue  is 
joined  on  a  plea  of  non  accepit,  and  the  proof  offered  of  the  acceptance  is  the 
signature  of  the  partner  competent  to  bind  the  firm,  then,  though  the  defendants 
shew  that  this  signature  was  a  fraudulent  act  on  the  part  of  such  partner,  yet,  if  the 
proof  does  not  affect  the  plaintiff  with  knowledge  of  the  fraud,  that  does  not  put 
the  plaintiff  to  an  answer,  nor  make  it  necessary  for  him  to  give  any  explanation  or 
account  of  the  transaction."  A  distinction  is  there  made  between  a  transaction  which 
is  altogether  fraudulent,  and  an  acceptance  which  is  a  violation  of  the  contract  of 
partnership.  [Willes,  J.  The  case  turned  upon  a  point  of  pleading :  no  question 
was  reserved.  Keating,  J.  In  Byles  on  Bills,  44,  note  (n),  it  is  said  that  [429]  "the 
case  of  (i-rant  v.  Hwuies,  Chitty  on  Bills  (10th  edit.)  42,  does  not  appear  to  have  been 
brought  to  the  notice  of  the  court."]  Grant  v.  Hawkes  is  only  to  be  found  in  Chitty 
on  Bills,  and,  as  Byles,  J.,  observes,  it  is  distinguishable.  The  question  as  to  the 
amount  of  evidence  required  to  put  the  plaintiff  to  proof  that  he  has  given  value  for 
the  bill,  was  much  discussed  in  Smith  v.  Braine,  16  Q.  B.  244.  But  hei'e  the  accept- 
ance was  in  the  ordinary  name  of  the  firm  ;  and  there  was  nothing  upon  the  face  of 
it  to  excite  suspicion.  Then,  as  to  the  evidence.  All  that  the  defendant  proved 
was,  that  the  bill  was  accepted  in  violation  of  the  partnership  articles  entered  into 
between  him  and  Vincent,  and  without  his  consent.  Thei-e  was  nothing  to  shew  that 
the  plaintiff  took  it  out  of  the  ordinary  course  of  business.  [Willes,  J.  It  did  not 
appear  that  the  plaintifl:'  had  had  any  previous  dealings  with  the  firm.  Unless  he 
shewed  that  he  had  given  value  for  the  bill,  therefore,  he  could  have  no  title.]  The 
only  defect  in  the  plaintitfs  case  was,  that  he  had  not  the  cheque  in  court  which  his 
attorney  swore  was  given  for  the  bill.  That  clearly  was  not  enough  to  justify  the 
jury  in  coming  to  a  conclusion  which  almost  amounts  to  a  perverse  verdict. 

Erle,  C.  J.     I  am  of  opinion  that  this  rule  should  be  discharged.     The  action  is 
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hrou'rht  hv  the  holder  of  a  bill  of  exchange  against  the  acceptors  ;  and  there  is  a  plea 
of  non  aceepit  hv  one  of  the  defendants  ;  the  other  having  suffered  judgment  by 
default  The  evidence  was,  that  Skeen  and  Vincent  were  partners,  and  that  the  bill 
in  fiuestion  was  in  fraud  of  the  partnership  articles,  accepted  by  Vincent  in  the  name 
of  the'  firm  and  not  for  partnership  purposes.  The  question  is  whether  that  cast 
upon  the  plaintiff  the  burthen  of  proving  that  he  had  given  value  for  the  bill.  [430] 
I  consider  it  to  have  been  established  In'  a  long  course  of  precedents  that,  on  proof 
beinc'  "iven  that  the  bill  is  tainted  with  fraud  in  its  inception,  the  burthen  is  thrown 
uporrthe  party  who  seeks  to  enforce  payment,  to  shew  that  he  gave  value  foi-  the  Inll. 
And  this  I  consider  to  be  a  most  salutary  rule,  for  the  prevention  of  fraud  and  wrong 
•ifainst  an  innocent  party.  Mr.  Pollock  has  relied  on  the  case  of  Musrjrave  v.  Drake, 
5^0  B.  185,  Dav.  &  Mer.  347,  where  the  bill  was  tainted  with  this  particular  descrip- 
tion of  fraud.  There  the  action  was,  as  here,  by  the  indorsee  against  the  acceptors, 
and  under  a  plea  of  non  aceepit,  it  was  proved  that  the  defendants  wei-e  partners, 
and' that  one  of  them  (who  had  suffered  judgment  by  default)  had  accepted  the  bill 
in  the  name  of  the  firm,  in  fraud  of  the  partnership  deed,  and  not  for  partnership 
purposes :  and  the  court  of  Queen's  Bench  held  that  such  proof,  without  evidence  of 
knowledge  on  the  part  of  the  plaintiff,  did  not,  under  the  issue  on  non  aceepit,  oblige 
the  plaintiff  to  prove  the  circumstances  under  which  the  bill  was  indorsed  to  him. 
The  judgment,  however,  proceeds  entirely  on  the  effect  of  that  plea :  the  court  do 
not  affect  to  raise  a  doubt  as  to  that  which  I  have  stated  to  be  the  rule  of  law  upon 
the  subject.  At  that  period,  there  had  been  gi'eat  variation  of  opinion  amongst  the 
judges  as  to  what  was  put  in  issue  by  that  particular  form  of  plea  :  and  the  judgment 
was  not  properly  the  judgment  of  the  court  of  Queen's  Bench.  It  begins  with  a 
recital  of  a  talk  with  the  other  judges  :  and  we  know  fiom  experience  that  on  such 
casual  conversations  with  reference  to  some  particular  matter,  there  is  always  great 
dancer  of  the  real  point  in  issue  being  lost  sight  of.  Speaking  for  myself,  I  must  say 
I  should  have  placed  more  reliance  on  that  case  if  it  had  been  the  unassisted  judgment 
of  the  court  of  Queen's  Bench.  Lord  Denman  gives  the  result  of  the  conference 
t^jjis; — [431]  "Where  issue  is  joined  on  a  plea  of  non  aceepit,  and  the  proof  offered 
of  the  acceptance  is  the  signature  of  the  yartner  competent  to  bivd  the  Jinn," — which  is 
not  the  case  here,— "then,  though  the  defendants  shew  that  this  signature  was  a 
fraudulent  act  on  the  part  of  such  partnei',  yet,  if  the  proof  does  not  affect  the 
plaintiff  with  knowledge  of  the  fraud,  that  does  not  put  the  plaintiff  to  an  answer, 
nor  make  it  necessary  for  him  to  give  any  explanation  or  account  of  the  transaction." 
The  effect  of  that  judgment,  as  my  Brother  Willes  suggested,  is  merely  to  settle  the 
point  of  pleading,  and  not  in  any  way  to  interfere  with  the  ordinary  rule  of  law  that, 
wherever  it  is  shewn  that  the  instrument  is  tainted  with  fraud,  the  party  who  seeks 
to  enforce  his  remedy  upon  it  must  shew  that  he  received  it  for  value.  As  to  that 
part  of  the  rule  which  seeks  to  set  aside  the  verdict  on  the  ground  that  it  is  against 
the  evidence,  having  consulted  my  Brother  Willes,  I  find  that  he  is  not  dissatisfied. 
That  part  of  the  rule,  therefore,  also  fails. 

Williams,  J.  The  principles  which  aflect  this  case,  as  to  the  necessity  for  the 
plaintiff's  shewing  that  he  gave  value  for  the  bill,  where  the  defendant  has  made  out 
a  prima  facie  case  of  fraud  in  its  inception,  are  so  familiar  that  it  was  impossible  for 
Mr.  Pollock  to  have  made  any  shew  of  argument,  but  for  the  case  of  Musgrurc  v. 
Drake,  5  Q.  B.  185,  Dav.  &  Mer.  347.  I  entirely  agree  with  my  Lord  that  the 
question  there  involved  was  a  question  of  pleading  only.  The  court  assume  that,  if 
the  plaintiff  had  no  knowledge  of  the  signature  being  in  fraud  of  the  other  partners, 
the  fact  of  his  having  given  value  for  the  bill  was  not  material,  not  being  involved  in 
the  issue  on  non  aceepit ;  but  they  seem  to  say  it  would  have  been  otherwise  if  the 
plaintiff  had  been  affected  with  the  knowledge  of  the  [432]  fraud,  because,  under 
those  circumstances,  one  partner  has  not  prima  facie  authority  to  accept  bills  in  the 
name  of  the  firm,  as  against  one  who  has  notice  or  knowledge  of  the  fraud.  No 
question,  however,  arises  here  as  to  the  form  of  the  pleadings. 

Keating,  J.     I  am  of  the  same  opinion,  and  for  the  same  reasons. 

Willes,  J.  I  am  of  the  same  opinion.  As  to  the  case  of  MuMjrave  v.  Drake, 
5  Q.  B.  185,  Dav.  &  Mer.  347,  I  think  it  right  to  say  that  I  think  it  distinguishable 
from  the  present  case.  That  appears  to  have  been  the  simple  case  of  a  partner  who 
prima  facie  had  authority  to  accept  bills  in  the  name  of  the  firm  of  which  he  was  a 
member,  accepting  a  bill  in  the  jiartnership  name  in  fraud  of  his  partners  and  for  his 
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iiwii  private  purposes:  and  I  cannot  help  thinking  that  the  court  of  Queen's  Bench,  in 
its  desire  to  narrow  the  issue,  for  the  sake  of  convenience,  omitted  to  consider  what 
\'.  (Kild  be  the  efi'ect  of  their  decision  upon  the  general  law  upon  the  subject.  I  am 
^.iti.sfied  that  that  court  would  not  have  come  to  the  conclusion  they  there  did  in  a 
e  like  this,  where  the  partner  who  accepted  the  bill  in  the  name  of  the  firm  never 
lid  have  had  authority  so  to  accept.  But,  I  disclaim  proceeding  upon  that  dis- 
I  iiiction,  because,  treating  Musgrave  v.  Drake  as  a  decision  upon  a  question  of  pleading, 
I  rannot  assent  to  the  principle  there  laid  down.  The  reason  why,  in  the  case  of  a 
|i;ii  tnership,  a  party  is  bound  by  an  acceptance  which  is  not  his  own,  but  that  of  his 
Lu-partner,  is  a  reason  founded  on  the  law  of  estoppel  in  pais.  Having  consented  to 
the  exercise  by  another  of  an  apparent  authority  to  accept  bills  so  as  to  bind  him 
(e\en  though  such  authority  has  been  fraudulently  exercised),  as  against  a  person  who 
has  taken  the  bill  bona  [433]  tide  and  without  notice  of  the  fraud,  the  acceptor  is 
estopped  from  denying  the  acceptance.  Therefore,  on  a  plea  denying  the  accept- 
aiue,  it  seems  to  me  to  be  a  contradiction  to  say  that  you  may  go  into  the  cjuestion 
whether  he  is  estopped  or  not  by  reason  of  the  holder  of  the  bill  being  a  holder 
without  notice,  but  that  you  cannot  go  into  the  question  of  estoppel  by  reason  of  the 
party  having  given  no  value  for  the  bill.  The  defendant  must,  I  think,  be  at  liberty 
to  go  into  the  one  question,  if  he  may  into  the  other.  Musgrave  v.  Drake  shews  that 
he  may  go  into  the  one  inquiry.  If  that  be  so,  the  question  resolves  itself  into  a 
question  upon  whom  is  cast  the  burthen  of  proof.  I  would  only  add  a  reference 
to  Byles  on  Bills,  where  the  learned  author  lays  it  down  with  his  usual  distinctness 
that,  where  the  bill  is  infected  with  fraud  or  illegality  in  its  inception,  the  holder 
must  shew  that  he  gave  value.  As  to  the  burthen  of  proof,  the  rule  is  laid  down 
clearly  at  p.  Ill  : — "As  soon  as  it  appears  to  the  jury  by  the  defendant's  evidence 
that  the  bill  was  originally  infected  with  fraud  or  illegality,  then  it  is  plain  that  the 
original  holder's  title  being  destroyed,  the  title  of  every  subsequent  holder  which 
reposes  on  that  foundation  and  no  other,  falls  with  it.  Hence,  it  appears  that  the 
plaintiff,  the  transferee,  can  then  have  no  title  till  he  shews  that  he  or  some  other 
holder  under  whom  he  claims  gave  value  for  the  bill," — citing  Smith  v.  Martin,  9  M.  & 
W.  304,  Bailey  v.  Bidwell,  13  M.  &  W.  73,  and  Harvey  "v.  Toivers,  6  Exch.  656. 
"  Therefore,  where  the  question  is  thus  raised  whether  the  transferee  be  a  holder  for 
value,  it  is  not  for  the  defendant  to  prove  the  absence  of  value,  but  for  the  plaintiff, 
the  transferee,  to  prove  value  given  either  by  himself  or  by  some  under  whom  he 
claims.'  I  would  also  refer  to  the  way  in  which  the  learned  author  deals  with  the 
case  of  Musgrace  v.  Drake.  At  p.  44  he  says  :  "  The  proper  [434]  mode  of  raising 
the  defence  of  unauthorized  and  fraudulent  acceptance  by  one  partner,  and  notice  to 
the  plaintiff,  is  by  a  traverse  of  the  acceptance, — Jones  v.  Varbctt,  2  Q.  B.  828; 
Grout  V.  Enthoven,  1  Exch.  382.  If  the  defendants  shew  that  the  bill  was  circulated 
in  violation  of  partnership  articles,  it  has  been  held  that  they  will  thereby  put  the 
plaintiff  to  prove  that  he  gave  value  for  it, — Gi-ant  v.  Haickes,  Chitty,  42.  But  it 
seems  from  a  recent  decision  in  the  court  of  Queen's  Bench,  after  conference  with  the 
judges  of  the  other  courts,  that,  in  order  to  maintain  the  action,  where  it  appears  that 
one  partner  has  accepted  in  fraud  of  his  co-partners,  ivhere  issue  is  taken  on  the  acceptance, 
it  is  not  necessary  for  the  plaintiff  to  prove  that  he  gave  value,  but  the  defendants 
must  affect  the  plaintiff  with  notice  of  the  fraud,  or  otherwise  impeach  his  title,"— 
— Musgrave  v.  Drake.  And  in  the  note  he  adds:  "The  case  of  Grant  v.  Hau'kes, 
however,  does  not  appear  to  have  been  brought  to  the  notice  of  the  court,  though, 
perhaps,  distinguishable."  The  leained  author  puts  the  words  "  where  issue  is  taken 
on  the  acceptance  "  in  italics,  from  which  it  appears  that  he  treats  it  as  a  question  of 
pleading,  or  as  an  exception  to  the  general  rule,  by  reason  of  its  being  narrowed  by 
the  form  of  the  issue.  As  to  the  other  part  of  the  rule,  it  vcas  entirely  a  matter  for 
the  consideration  of  the  jury  :  and  I  cannot  say  that  I  am  dissatisfied  with  the  verdict. 
Kule  discharged. 

[435]    Xeill  and  Another  v.  Whitworth  and  Others.    Jan.  26th,  1865. 

[S.  C  in  Exchequer  Chamber,  L.  R.  1  C.  P.  684.] 

A.  contracted  to  sell  to  B.  500  bales  of  cotton  at  a  given  price,  to  arrive  at  L.  per 
ship  or  ships  from  G.     The  contract  contained  previsions  as  to  quality,  and  for  a 
C.  P.  xxii— 17 
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reference  in  case  of  dispute  ;  and  then  followed  these  words, — "  The  cotton  to  he  taken 
from  the  quay :  customary  allowances  of  tare  and  draft;  and  the  invoice  to  be  dated 
from  date  of  delivery  of  last  bale  : " — Held  that  the  stipulation  as  to  the  place 
of  delivery  was  not  a  condition  precedent,  but  a  mere  stipulation  in  favour  of  the 
seller  and  that  the  contract  amounted  in  effect  to  a  contract  to  deliver  the  cotton 
at  a  reasonable  time  and  under  reasonable  circumstances,  the  article  to  be  at  the 
buyer's  charge  from  the  time  of  its  landing  on  the  quay. 

This  was  an  action  for  an  alleged  breach  of  a  contract  for  the  delivery  of  certain 

cotton. 

The  declaration  stated  that  the  defendants  bargained  and  sold  to  the  plaintiffs,  and 
the  plaintiffs  bought  of  the  defendants,  certain  cotton,  that  is  to  say,  500  bales  of 
cotton,  guaranteed  to  be  October  shipment,  at  1.5|d.  per  lb.,  to  arrive  fi'om  Calcutta 
in  Liverpool  per  ship  or  ships,  and  to  be  fair  Bengal  cotton  :  the  said  cotton  to  lie  taken 
from  the  quay :  customary  allowances  of  tare  and  draft ;  and  the  invoice  to  be  dated 
from  the  date  of  the  delivery  of  the  last  bale.  The  said  cotton  to  be  in  merchantable 
condition  :  the  damaged,  if  any,  to  be  rejected,  provided  it  could  not  be  made 
merchantable.  Should  the  said  cotton  be  transhipped  into  other  vessels  arriving,  the 
contract  to  hold  good :  but  if  any  of  the  vessels  should  be  lost,  the  contract  to  be 
void  so  far  as  regarded  such  ships  only.  Payment  for  the  said  cotton  to  be  made 
in  cash  within  ten  days,  made  equal  to  ten  days  and  thiee  months  ;  and  cash  on 
account  to  be  paid  before  delivery,  if  required.  Averment,  that  all  conditions  were 
fulfilled  and  all  things  happened  and  all  times  elapsed  necessary  to  entitle  the  plaintiffs 
to  the  delivery  of  the  said  cotton  as  agreed  :  Breach,  that  the  defendants  made  default 
in  delivering  the  .said  cotton,  as  agreed ;  whereby  the  plaintiffs  had  lost  and  been 
deprived  of  the  profits  which  would  have  accrued  to  them  from  the  delivery  of  the 
said  cotton,  and  were  prevented  from  fulfilling  a  contract  entered  into  by  them  for 
the  re-sale  of  the  said  cotton,  and  thereby  lost  great  gains  and  profits,  &c.,  and  by 
reason  of  the  premises  the  plaintiff's  incurred  expenses  in  and  about  endeavouring 
[436]  to  procure  the  delivery  of  the  said  cotton  by  the  defendants,  as  agreed. 

The  defendants  pleaded, — first,  that  the  defendants  did  not  l)argain  and  sell  to  the 
plaintiffs,  and  the  plaintiffs  did  not  buy  from  the  defendants,  the  cotton  in  the  declara- 
tion mentioned,  upon  the  terms  therein  alleged, — secondly,  that  the  defendants  did 
not  make  default  in  delivering  the  cotton  in  the  declaration  mentioned,  as  therein 
alleged, — thirdly,  that  the  plaintiffs  were  not  ready  to  accept  the  cotton.  Issue 
thereon. 

The  cause  was  tried  before  Piggot,  B.,  at  the  last  Summer  Assizes  at  Liverpool, 
when  the  following  facts  were  taken  by  consent  on  the  learned  judge's  note  ;  —The 
plaintiffs  were  merchants  in  London  ;  the  defendants  were  merchants  at  Manchester; 
and  both  dealt  largely  in  cotton.  On  the  2nd  of  October,  1863,  the  defendants, 
through  their  brokers,  Trueman  &  Rouse,  sold  to  the  plaintiffs  500  bales  of  cotton,  at 
15Jd.  per  lb.     The  bought^note  was  as  follows: — 

"Bought  for  account  of  Messrs.  Neill,  Brothers,  of  B.  Whitworth  &  Brothers, 
Manchester,  500  bales  of  cotton,  at  15|d.  per  lb.,  guaranteed  October  shipment,  to 
arrive  in  Liverpool  per  ship  or  ships  from  Calcutta. 

_  "  The  cotton  guaranteed  fair  Bengal.  Any  slight  variation  in  mark  not  to  vitiate 
this  contract.  In  case  of  dispute  arising  out  of  this  contract,  the  matter  to  be  referred 
to  two  respectable  brokers,  who  shall  decide  as  to  quality,  and  the  allowance,  if  any, 
to  be  made. 

"  The  cotton  to  be  taken  from  the  quay :  customary  allowance  of  tare  and  draft ;  and 
the  invoice  to  be  dated  from  date  of  delivery  of  last  bale. 

"  To  be  in  merchantable  condition  ;  the  damaged,  if  any,  to  be  rejected,  provided 
It  cannot  be  made  merchantable.  Should  the  cotton  be  transhipped  into  other  vessels 
arnvuig,  the  contract  to  hold  good  :  but,  [437]  if  any  of  the  vessels  be  lost,  the 
contract  to  be  void,  so  far  as  regards  such  ships  only. 

"Payment,  cash  within  ten  days,  made  equal  to  ten  days  and  three  months. 
Cash  on  account,  before  delivery,  if  required.  "  Trueman  &  RuusE." 

On  the  28th  of  October,  1863,  the  plaintiffs  re-sold  the  cotton  to  one  Clarke, 
through  the  same  brokers,  at  18id.  per  lb. 
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On  the  Sth  of  Jainiarv,  1864,  the  defendants  declared  the  "  Talavera "  and  the 
'Fort  George"  as  the  ships  by  which  the  cotton  was  to  arrive, — 250  bales  by  each. 
The  "Talavera"  arrived  at  Liverpool  on  the  3rd  of  P^bruary,  with  a  cargo  of  cotton 
which  was  landed  on  the  quay  there,  and  subsequently  warehoused.  Application 
WHS  made  on  the  part  of  the  plaintift's  for  delivery  orders,  but  none  were  given  or 
ttiidered  until  after  the  cotton  had  been  carried  to  the  warehouse.  By  the  dock 
regulations  at  Liverpool,  the  authorities  have  power  to  warehouse  all  goods  after 
they  had  been  twenty -four  hours  on  the  quay. 

The  "  Fort  George  "  was  stranded  in  Carnarvon  Bay,  and  her  cargo  was  landed 
liiere,  and  forwarded  by  railway  to  Liverpool.  Arrived  there,  it  was  put  into  the 
■  wreck  transit  sheds  "  on  the  quay,  which  is  considered  as  part  of  the  qua3\  The 
2''0  bales  ex  "Fort  George"  were  afterwards  removed  from  the  wreck  transit  sheds 
t'l  the  warehouse. 

On  a  subsequent  day,  the  vendors  (the  defendants)  oflered  to  deliver  the  whole 
."'I  bales  from  the  warehouse,  but  at  quay  weights,  and  without  any  charge  for  ware- 
h>  i-iiii,',  or  to  cart  them  back  to  the  quay  and  deliver  them  there.  The  plaintiffs, 
hijwe\  er,  refused  to  take  them,  insisting  that  the  defendants  had  broken  their  contract 
hv  allowing  the  cotton  to  be  warehoused,  instead  of  delivering  it  on  arrival  "from 
the  quay." 

[438]  A  verdict  was  taken  for  the  plaintiffs,  with  21091.  7s.  6d.  damages  (a),  leave 
being  reserved  to  the  defendants  to  move  to  enter  a  verdict  for  them,  or  to  reduce 
the  damages, — the  court  to  be  at  liberty  to  draw  such  inferences  of  fact  as  a  jury 
night  have  drawn,  and  to  make  all  such  amendments  as  the  judge  at  nisi  prius  might 
have  done. 

Brett,  Q.  C,  accordingly,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  to  enter  a 
\  erdict  for  the  defendants,  or  to  reduce  the  damages,  on  the  grounds,  as  to  the  first 
point,  that  the  stipulation  in  the  contract  that  the  cotton  should  be  taken  from  the  qunij, 
was  in  favour  of  the  vendors,  or,  if  not,  that  it  was  a  stipulation  only,  and  not  a  condition 
ill  the  contract ;  and,  as  to  the  second  point,  that  the  damages  should  be  either  nominal 
01  at  most  the  diHerence  between  the  contract-price  and  the  market-price  on  the  day 
of  the  breach.  He  submitted  that,  inasmuch  as  the  plaintiffs  might  without  any 
expense  have  had  the  very  cotton  contracted  for  at  the  price  agreed  on,  viz.  IS^d., 
they  could  only  be  entitled  to  nominal  damages  for  the  defendants'  breach  of  contract : 
hut  that,  in  any  event,  they  could  not  have  more  than  the  difference  between  the 
I mitract-price  and  the  price  at  which  they  might  have  bought  similar  cotton  in  the 

rket  on  the  day  of  the  breach,  which  was  proved  to  be  17d. 

Edward  James,  Q.  C,  Mellish,  Q.  C,  and  Baylis,  now  shewed  cause.  By  the 
terms  of  the  contract,  the  plaintiffs  were  entitled  to  have  the  cotton  in  question 
delivered  to  them  from  the  quay,  which  would  limit  it  [439]  to  twenty -four  hours 
after  the  landing,  that  being  the  time  which  by  the  regulations  of  the  docks  goods  are 
permitted  to  lie  upon  the  quay,  after  which  thev  were  warehoused  at  the  expense  and 
risk  of  the  owner :  and  the  plaintiffs  by  their  contract  bound  themselves  in  the  same 
terms  to  deliver  to  their  sub-purchaser.  The  defendants  had  notice  of  the  sub-contract, 
and  consequentlj'  were  aware  of  the  importance  of  such  a  delivery  as  would  enable 
the  plaintiffs  to  perform  it.  The  stipulation  for  delivery  from  the  quay  was  an 
essential  part  of  the  contract,  binding  the  sellers  to  deliver  and  the  buyers  to  take 
the  cotton  from  the  quay  ;  and  was  not,  as  is  contended  on  the  part  of  the  defendants, 
a  mere  stipulation  introduced  in  favour  of  the  sellers  ;  for,  if  so,  there  would  be  no 
time  or  place  provided  for  the  delivery  at  all.  This  form  of  expression  occurs  in  the 
contract  in  Moore  v.  Campbell,  1 0  Exch.  .323.  The  more  difficult  question  is,  what  is 
the  proper  measure  of  damages, — the  difference  between  the  contract-price  (lo^d. 
per  lb.)  and  the  price  at  which  the  plaintiffs  had  re-sold  the  cotton, — the  difference 
between  the  contract-price  and  the  market-price  of  the  day  on  which  the  default  in 
delivery  of  the  cotton  was  made, — or  nominal  damages,  because  the  cotton  contracted 
for  was  actually  tendered  within  three  days  of  the  landing,  free  of  expense,  and  so 
the  vendees  sustained  no  damage  ?  If  the  plaintiffs  could  have  gone  into  the  market 
and  obtained  cotton  which  would  have  enabled  them  to  perform  their  contract  with 

(a)  The  difference  between  the  contract-price  (15|d.),  and  the  price  at  which  the 
plaintiffs  had  re-sold  the  cotton  to  Clarke  (18id.), — the  average  weight  of  a  bale  of 
cotton  being  3  cwt. 
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their  sub-vendees,  it  mav  he  conceded  that  they  would  only  have  been  entitled  to  the 
difterence  between  the  "contract-price  and  the  market-price  of  the  day.  But  here, 
relviu'^  upon  the  defendants'  performance  of  their  contract,  they  have  made  a  con- 
tract which  they  could  not  possibly  fulfil.  They  are  therefore  entitled  to  damages 
computed  by  the  difference  between  the  contract-price  and  the  price  at  [440]  which 
they  re-sold",— these  being  the  damages  which  must  be  considered  as  fairly  and  reason- 
ably resulting  according  to  the  usual  course  of  things  from  the  breach  of  the  contract : 
'jFaters  v  Tmcers  8  Exch.  401  ;  Iladhy  v.  Barendak,  9  Exch.  341  ;  Dalton  v.  The  South 
Eastern  Raihvay' Cmnpan,/,  4  0.  B.  (N.  S.)  296  ;  Hoe'/  v.  Felton,  11  C.  B.  (N.  S.)  142. 
At  all  events,  the  plaintiiffs  would,  on  all  the  authorities,  and  more  especially  according 
to  the  rule  laid  down  by  Willes,  J.,  in  Boiries  v.  Hutchinson,  post,  p.  44.5,  be  entitled 
to  the  diflerence  between  the  contract-price  and  the  market-price  on  the  day  of  breach. 

Brett,  Q.  C,  and  Holker,  in  support  of  the  rule.  Two  questions  arise  in  this  case, 
—first,  whether  the  defendants  were  guilty  of  any  breach  of  contract,— secondly,  what 
damages  the  plaintiffs  are  entitled  to  recover.  The  action  is  for  the  non-delivery  of 
cotton,  to  arrive  ;  and  it  is  an  admitted  fact  that  the  defendants  did  give  the  plaintiffs 
a  delivery  order  before  the  commencement  of  the  action.  The  contention  on  the  part 
of  the  plaintiffs  is  that  the  defendants  did  not  deliver  the  cotton  at  the  time  and  place 
when  and  where  they  bound  themselves  by  their  contract  to  deliver  it.  By  the  terms 
of  the  contract,  the  buyers  were  to  take  the  cotton  "  from  the  quay."  That,  it  is 
submitted,  does  not  amount  to  a  condition  binding  the  sellers  to  deliver  on  the  quay, 
but  merely  to  a  stipulation  for  their  advantage  that,  if  they  choose  so  to  deliver,  the 
vendees  shall  be  there  ready  to  receive  it ;  the  object  being  that  the  vendors  shall  not 
be  at  the  charge  of  warehouse-rent,  risk  of  fire,  and  the  like.  The  distinction  between 
stipulations  which  are  condtions  precedent  and  those  which  may  be  compensated  for 
by  damages  in  a  cross-action  is  very  elaborately  discussed  by  Williams,  J.,  in  a  judg- 
ment deli-[441]-vered  by  him  in  the  Exchequer  Chamber  in  a  case  of  Behn  v.  Burness, 
.32  Law  J.,  Q.  B.  204,  the  result  of  which  shews  that  this  was  a  mere  stipulation 
introduced  for  the  benefit  of  the  sellers.  Whether  particular  terms  of  delivery 
amount  to  a  condition  precedent  or  not,  depends,  according  to  the  judgment  of  Lord 
Ellenborough  in  Ritchie  v.  Atkinsan,  10  East,  295,  306,  "not  on  any  formal  arrange- 
ment of  the  words,  but  on  the  reason  and  sense  of  the  thing,  as  it  is  to  be  collected 
from  the  whole  contract."  The  like  rule  is  laid  down  in  Abbott  on  Shipping,  Part  4, 
ch.  1,  §  5  :  and  see  Tarrabochia  v.  HicJcic,  1  Hurlst.  &  N.  183,  and  Jomtssohn  v.  Young, 
32  Law  J.,  Q.  B.  385.  At  all  events,  the  utmost  the  plaintiffs  could  be  entitled  to 
recover  would  be  nominal  damages. 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  made  absolute  to  enter  a 
verdict  for  the  defendants.  The  action  is  brought  for  the  non-delivery  of  500  bales 
of  cotton  pursuant  to  contract.  The  defendants  plead  that  they  did  not  make  default, 
and  that  the  plaintiffs  were  not  ready  to  accept  the  cotton.  The  objection  urged  on 
the  part  of  the  plaintiffs,  was  that,  the  contract  contained  a  condition  precedent  which 
was  not  performed  bj'  the  vendors,  and  therefore  that  they,  the  plaintifl's,  are  entitled 
to  maintain  this  action  :  and  the  question  is,  whether  the  contract  between  the  parties 
does  contain  a  condition  precedent  to  be  performed  fiy  the  vendors  before  they  could 
call  upon  the  vendees  to  accept  the  cotton.  The  words  relied  on  as  constituting  a 
condition  precedent  are,  "The  cotton  to  be  taken  from  the  quay."  It  was  in  fact 
landed  and  warehoused  :  and  the  plaintifl's,  finding  that  it  had  been  taken  to  the 
warehouse,  refused  to  receive  it,  although  the  defendants  offered  to  deliver  it  to  them 
at  quay  weights,  and  even  to  cart  it  back  to  [442]  the  quay  free  of  expense.  The 
law  upon  the  subject  of  what  does  and  what  does  not  amount  to  a  condition  precedent, 
or  only  to  an  independent  stipulation,  is  laid  down  with  much  clearness  by  my  Brother 
Williams  in  a  very  elaborate  judgment  delivered  by  him  in  the  E.xchequer  Chamber  in 
the  recent  case  of  Behn  v.  Burness,  4  Best  &  Smith,  296.  The  distinctions  there  pointed 
out  are  well  worthy  of  attention.  Looking  at  the  contract  now  before  us  with  the 
light  afforded  by  that  case,  I  am  of  opinion  that  the  clause  in  question  constitutes  an 
independent  stipulation  introduced  solely  for  the  benefit  of  the  vendors,  and  therefore 
is  matter  on  which  the  vendees  cannot  rely  as  amounting  to  a  condition  precedent. 
See  the  nature  of  the  contract.  It  is  a  contract  by  bought  and  sold-notes  for  500  bales 
of  cotton  to  arrive,  at  a  certain  price  and  of  a  certain  quality.  Then  comes  a  stipulation 
that,  "  in  case  of  dispute  arising  out  of  this  contract,  the  matter  shall  be  referred  to  two 
respectable  brokers,  who  shall  decide  as  to  quality,  and  the  allowance,  if  any,  to  be 
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made."  Then  come  the  words  in  question, — "The  cotton  to  be  taken  from  the  quay." 
This  comes  after  the  more  operative  words,  and  among  some  provisions  vrhich  are 
inserted  in  favour  of  the  vendors.  Looking  at  the  nature  of  the  stipulation  itself,  I 
cannot  see  how  it  can  be  of  any  importance  to  the  vendees  whether  they  receive  the 
cotton  from  the  quay  or  from  the  warehouse,  provided  the  warehousing  does  not  impose 
on  them  any  additional  expense  or  undue  delay.  It  seems  to  me  to  be  perfectly  clear 
that  it  was  a  stipulation  inserted  for  the  benefit  of  the  vendors,  to  enable  them  to  call 
upon  the  vendees  to  take  the  cotton  from  the  quay,  in  order  to  save  them  expense. 
I  am  also  clearly  of  opinion  that  it  was  not  intended  to  operate  as  a  stipulation  for 
time.  There  is  nothing  to  shew  that  the  whole  number  of  bales  [443]  stipulated  for 
were  to  be  delivered  out  of  the  ship  the  moment  she  arrived  ;  they  might  be  the  first 
250  unloaded,  or  the  last.  I  see  nothing,  therefore,  in  the  stipulation  which  points 
to  the  time  of  delivery,  or  shews  that  it  was  for  the  benefit  of  the  vendees  :  and  I  do 
see  very  good  reason  why  the  vendors  should  make  it.  I  am  therefore  of  opinion  that 
it  was  not  a  condition  precedent,  that  there  has  been  no  breach  of  the  contract  on  the 
part  of  the  vendors,  and  consequently  that  this  action  will  not  lie. 

Williams,  J.     I  am  of  the  same  opinion,  and  for  the  same  reasons. 

WiLLES,  J.  I  am  of  the  same  opinion.  It  struck  me  at  first  that  the  expression 
"the  cotton  to  be  taken  from  the  quay"  must  be  construed  as  a  stipulation  on  the 
one  hand,  accompanied  by  a  corresponding  promise  on  the  other,  that  the  delivery 
should  take  place  upon  the  quay,  and  that,  unless  the  vendors  were  ready  to  deliver 
the  cotton  there,  they  failed  in  the  performance  of  their  contract,  and  would  be  liable 
for  all  the  consequences  of  such  failure.  But,  upon  consideration,  I  am  satisfied  that 
that  literal  construction  of  the  words  would  be  an  incorrect  one.  There  are  several 
reasons  for  holding  that  it  could  not  have  been  so  intended.  The  stipulation  does 
not  affect  the  identity  of  the  cotton,  or  its  quantity,  or  its  quality, — as,  for  instance, 
that  it  should  be  cotton  from  Mobile  or  from  New  Orleans,  or  the  like.  Then,  does 
it  amount  to  a  stipulation  as  to  time.  Without  it,  the  contract  would  stand  as  a 
contract  for  the  delivery  of  the  cotton  within  a  reasonable  time.  The  words  were 
evidently  introduced  with  reference  amongst  other  things  to  who  was  to  be  at  the 
charge  of  the  warehouse-rent,  insurance,  &c.  These  would  otherwise  have  been  at 
[444]  large.  There  was,  therefore,  a  manifest  use  for  the  words  "  the  cotton  to  be 
taken  from  the  quay."  The  meaning  of  them  is  that  the  quay  is  to  be  taken  as  the 
place  at  which  the  delivery  is  to  be  made.  This  construction  is  fortified  by  the 
provision  made  for  the  usual  allowances,  and  the  stipulation  that  the  invoice  is  to 
date  from  the  delivery  of  the  last  bale.  That  must  mean  from  the  time  the  last  bale 
is  landed  on  the  quay.  The  contract,  therefore,  stands  as  a  contract  for  the  delivery 
of  the  cotton  in  a  reasonable  time  and  under  reasonable  circumstances,  the  cotton  to 
be  at  the  buyers'  charge  from  the  time  it  is  landed  on  the  quay.  That  seems  to  me 
to  be  the  proper  construction  ;  and  it  is  the  construction  which  the  sellers  have  put 
upon  it.  They  offered  to  deliver  the  cotton  to  the  buyers  on  the  same  terms  as  if  it 
had  been  delivered  on  the  quay  :  nay,  more,  the  vendors  offered  to  take  it  back  to 
the  quay,  so  as  literally  to  complj'  with  the  words  of  the  contract.  For  these  reasons, 
I  am  of  opinion  that  the  rule  should  be  made  absolute  to  enter  the  verdict  for  the 
defendants. 

Keating,  J.  I  am  of  the  .same  opinion.  I  think,  after  hearing  the  argument,  it 
is  quite  clear  that  the  words  in  question  were  introduced  as  a  stipulation  in  favour  of 
the  vendors.  The  place  where  they  are  found  seems  to  me  to  make  this  quite  obvious. 
The  meaning  is  that  the  vendees  shall  be  bound  to  take  the  cotton  from  the  quay, 
provided  the  vendoi's  were  ready  to  deli\-er  it  there.  The  words  were  in  all  probability 
introduced  in  order  to  get  rid  of  any  question  as  to  which  party  was  to  bear  the  expenses 
to  be  subsequently  incurred.  That  seems  to  me  to  be  the  only  sensible  construction  of 
the  contract. 

Kule  absolute  accordingly. 
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[445]      BORRIK.S   AND   OTHERS   V.    HUTCHINSON.      Jan.   19th,  1865. 

(S  C  34  L.  J.  C.  P.  169;  11  L.  T.  771  ;  11  Jur.  N.  S.  267;  13  W.  E.  386.  See 
'Elinger  Adien-Geselhchaft  v.  Armstrong,  1874,  L.  R.  9  Q.  B.  476.  Followed,  Hinde 
V  Liddell,  1875,  L.  R.  10  Q.  B.  265.  Distinguished,  Thol  v.  Henderson,  1881, 
8  Q.  B.  d!  457.     Doubted,  arihert-Bwgnis  v.  Nugmt,  1885,  15  Q.  B.  D.  94.] 

The  defendant  contiacted  to  sell  to  the  plaintiffs  75  tons  of  caustic-soda,— a  commodity 
not  ordinarily  procurable  in  the  market,— at  a  given  price,  to  be  delivered  on  the 
rails  at  Liverpool  for  Hull,  25  tons  in  June,  25  tons  in  July,  and  25  tons  in  August ; 
but  he  failed  to  deliver  any  until  the  16th  of  September,  between  which  day  and  the 
26th  of  October  he  delivered  26  tons  in  all.— At  the  time  of  entering  into  the  contract, 
the  defendant  was  aware  that  the  plaintiffs  were  buying  the  soda  for  a  foreign 
correspondent,  but  did  not  know  until  the  end  of  August  that  it  was  destined  for 
St.  Petersbui-g. — The  plaintiHs  had  in  fact  contracted  to  sell  the  soda  to  A.,  a 
merchant  at  St.  Petersburg,  at  an  advanced  price  ;  and  A.  had  contracted  to  sell  it 
to  B.,  a  soap-manufacturer  iit  that  place,  for  a  still  further  advance. — In  consequence 
of  the  late  delivery  of  the  26  tons,  the  plaintiffs  were  compelled  to  pay  a  higher  rate 
of  freight  and  insurance.  This  amounted  to  401.  17s.  For  their  failure  to  deliver 
the  remainder  to  A.,  they  were  called  upon  to  pay  and  actually  paid  1591.,  which  A. 
claimed  as  the  compensation  he  had  been  obliged  to  pay  to  B.  for  the  failure  to 
perform  his  sub-contract  with  him. — In  an  action  by  the  plaintiffs  to  recover  from 
the  defendant  damages  for  the  breach  of  his  contract  with  them,  it  was  conceded 
that  they  were  entitled  to  recover  the  diiference  between  the  price  (on  the  49  tons 
undelivered)  at  which  he  had  sold  the  caustic-soda  to  them,  and  the  price  at  which 
they  had  contracted  to  sell  it  to  A., — in  other  words,  the  loss  of  profit  on  the  re-sale  : 
and, — Held  that,  they  were  also  entitled  to  recover  the  401.  17s.,  the  excess  of  freight 
and  insurance,  which  was  the  necessary  result  of  the  defendant's  breach  of  contract ; 
but  that  the  defendant  was  not  chargeable  with  the  1 591.  which  the  plaintiffs  had 
paid  to  A.  to  compensate  B  for  the  loss  of  his  bargain, — this  being  too  remote  a 
damage. 

This  was  an  action  for  the  breach  of  a  contract  for  the  sale  of  a  quantity  of 
caustic-soda. 

The  declaration  stated  that  the  plaintiffs  bargained  with  the  defendant  and  agreed 
to  buy  of  him  a  large  quantity,  to  wit,  75  tons,  of  his  best  caustic-soda,  strength 
guaranteed  not  to  be  less  than  70  per  cent.,  in  5  cwt.  iron  casks  or  3  cwt.  wooden 
casks,  at  the  plaintiffs'  option,  at  the  price  of  161.  5s.  per  ton  free  on  rails  at  Widness 
Dock,  less  2i  per  cent,  discount  and  1  per  cent,  commission  :  payment,  cash  fourteen 
days  after  delivery  :  shipment  to  be,  25  tons  in  June,  25  tons  in  July,  and  25  tons  in 
August :  Averment,  that  all  conditions  were  fulfilled,  and  all  things  happened,  and  all 
times  elapsed  necessary  to  entitle  the  plaintiffs  to  the  delivery  of  the  said  caustic-soda  : 
Breach,  that  the  defendant  did  not  deliver  the  same  to  the  plaintiffs  ;  and  the  plaintifl's  ; 
by  reason  of  the  premises,  had  been  hindered  and  prevented  from  performing  a  certain 
other  contract  made  by  them  with  one  Heitmann,  of  St.  Peter.sburg,  for  the  sale  to 
him  of  the  said  caustic-soda  at  greatly  increased  prices,  which  last-men-[446]-tioned 
contract  was  made  on  the  faith  of  the  agi-eement  by  the  defendant ;  and  by  reason  of 
the  premises  the  plaintiffs  had  been  obliged  to  pay  a  much  larger  sum  for  freight  and 
in.surance  than  they  otherwise  would  have  done  if  the  defendant  had  performed  his 
said  contract,  and  had  incurred  other  losses,  and  were  liable  for  other  damages,  &c. 

The  defendant  paid  521.  5s.  4d.  into  court,  averring  that  that  sum  was  sufficient 
to  satisfy  the  claim  of  the  plaintiffs ;  which  they  by  their  replication  traversed ;  and 
thereupon  issue  was  joined. 

The  cause  was  tried  before  Willes,  J.,  at  the  second  sitting  in  London  in  Michaelmas 
Term  last.  The  facts  were  as  follows  :— On  the  1 1  th  of  May,  1 863,  the  defendant,  who 
was  an  alkali-manufacturer  at  Liverpool,  sold  to  the  plaintiffs,  who  wei'e  merchants  at 
Newcastle-upon-Tyne,  75  tons  of  caustic-soda,  to  be  delivered  free  on  the  rails  for 
Hull,  25  tons  in  June,  25  tons  in  July,  and  25  tons  in  August,  at  161.  5s.  per  ton. 
The  contract  was  made  by  letters,  which  letters  and  some  subsequent  correspondence 
between  the  plaintiffs  and  the  defendant  shewed  that  the  plaintiffs  were  to  the 
knowledge  of  the  defendant  buying  the  article  for  shipment  to   "friends  on   the 
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ontinent."  The  plaintiffs  had  in  fact  made  a  subcontract  ^vith  one  Heitmann,  a 
merchant  of  St.  Petersburg,  to  supply  him  with  the  article  in  question,  to  be  shipped 
at  Hull,  at  171.  10s.  per  ton,  and  had  made  arrangements  for  its  shipment  for  the 
Baltic  at  the  times  above  mentioned." 

No  part  of  the  caustic-soda  was  delivered  by  the  defendant  until  September,  between 
the  16th  and  the  26th  of  which  month  several  deliveries  took  place,  in  the  whole 
amounting  to  26  tons,  which  were  shipped  by  the  plaintiffs  for  St.  Petersburg  in 
])ui-suance  of  their  contract  with  Heitmann  ;  but,  in  consequence  of  the  advanced 
se.ason,  this  was  done  at  an  increased  [447]  rate  for  freight  and  insurance  to  the 
extent  of  401.  1  7s.  (being  351.  15s.  for  freight,  and  51.  2s.  for  insurance)  beyond  what 
they  would  have  had  to  pay  if  the  shipments  had  been  made  before  the  end  of  August, 

It  was  admitted  that  caustic-soda  is  not  an  article  which  is  kept  in  stock,  so  as  to 
lie  capable  of  being  at  any  time  bought  in  the  market  like  most  other  articles  of 
commerce,  consequently  there  was  no  ascertainable  market-price  ;  hence,  the  defendant 
paid  into  court  enough  to  cover  the  difference  between  the  price  the  plaintiffs  had 
contracted  to  pay  him  for  the  caustic-soda  and  the  price  at  which  they  had  contracted 
to  sell  the  article  to  Heitmann. 

The  plaintiffs,  however,  further  claimed  to  be  entitled  to  recover  as  damages  the 
increased  freight  and  insurance  which  they  had  been  obliged  to  pay  by  reason  of  the 
lateness  of  the  shipment.  They  also  claimed  to  be  entitled  to  a  further  sum  of  1591. 
for  the  loss  of  Heitmann's  profit  upon  the  49  tons  undelivered,  and  a  compensation 
which  Heitmann  had  been  obliged  to  pay  (and  which  they  had  re-paid  him)  for  the 
non-performance  of  his  contract  with  one  Heinburger,  a  soap  and  candle-manufacturer 
at  St.  Petersburg,  to  whom  be  had  contracted  to  sell  the  caustic-soda, — of  which 
contract  the  defendant  had  notice  by  the  correspondence,  but  not  at  the  time  he  made 
his  contract  with  the  plaintiff's. 

On  the  part  of  the  defendant  it  was  submitted  that  these  two  last-mentioned  items 
of  damage  were  too  remote ;  and  that  the  mention  of  "  our  friends  on  the  continent," 
in  the  correspondence  which  took  place  concerning  the  contract,  at  the  utmost  amounted 
only  to  an  intimation  to  the  defendant  that  the  plaintiffs  were  buying  as  agents  for  a 
foreign  merchant. 

The  learned  judge  was  inclined  to  think  that  the  plaintiffs  were  entitled  to  recover 
in  respect  of  the  [448]  extra  cost  for  freight  and  insurance  occasioned  by  the  delay, 
luit  not  for  the  loss  by  reason  of  the  sub-contract  entered  into  by  Heitmann  with 
Heinburger. 

The  jury  returned  a  verdict  for  the  full  sum  claimed, — 1991.  17s.  ;  and  the  learned 
judge  reserved  leave  to  the  defendant  to  move  to  reduce  the  damages,  the  court  to  be 
at  liberty  to  draw  such  inferences  as  the  jury  might  have  done. 

Brett,  Q.  C,  in  the  course  of  the  term,  obtained  a  rule  nisi  accordingly. 

S.  Temple,  Q.  C,  and  Udall,  now  shewed  cause.  The  plaintiffs  were  entitled  to 
be  reimbursed  by  the  defendant  all  the  loss  and  expense  they  had  sustained  through 
his  breach  of  contract  It  was  conceded  that  there  was  no  market  to  which  the 
plaintiffs  could  have  resorted,  on  the  defendant's  failure  to  supply  the  article  contracted 
for :  therefore  the  oidinary  rule  cannot  apply  here.  The  defendant  had  notice  from 
the  correspondence  that  the  damages  now  claimed  would  be  the  natural  and  necessary 
result  of  the  breach  of  his  contract  The  extra  freight  and  insurance  became  necessary 
from  the  lateness  of  the  delivery  at  Hull  of  the  26  tons  which  were  delivered  :  and, 
when  a  man  contracts  to  sell  goods  to  a  merchant,  he  is  necessarily  cognizant  of  the 
fact  that  they  are  bought  for  the  purpose  of  re-sale,  or  to  supply  orders  already 
received.  [Willes,  J.  The  sale  by  Borries  &  Co.  to  Heitmann  was  not  made  with 
any  reference  to  the  particular  terms  of  their  contract  with  Hutchinson.]  We  are 
justified  in  assuming  that  Heitmann  bought  from  the  plaintiffs  upon  the  same  terms 
(except  as  to  price)  on  which  the  plaintiffs  bought  of  Hutchinson  [Erie,  C.  J.  It  is 
not  to  be  assumed,  because  the  buyer  is  a  merchant,  he  will  contract  to  sell  on  and 
before  [449]  he  has  possession  of  the  goods.]  Such  is  the  invariable  practice  in  every 
market.  The  rule,  as  laid  down  by  Alderson,  B.,  in  delivering  the  judgment  of  the 
court  in  Hadhtj  v.  Bojxndale,  9  Exch.  341,  354, — and  which  has  since  received  almost 
universal  assent, — is  that,  "  where  two  parties  have  made  a  contract  which  one  of  them 
has  broken,  the  damages  which  the  other  party  ought  to  receive  in  respect  of  such 
breach  of  contract  should  be  such  as  may  fairly  and  reasonably  be  considered  either 
arising  naturally,  i.e.  according  to  the  usual  course  of  things,  from  such  breach  of 
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contract  itself,  or  such  as  may  reasonably  be  supposed  to  have  been  in  the  contemplation  ; 
of  both  parties  at  the  time  they  made  the  conti'act,  as  the  probable  result  of  the  breach 
of  it."  In  Eandall  v.  Raper,  Ellis,  B.  &  Ellis,  Si,  the  plaintiffs,  corn-factor.s,  bought  of 
the  defendant  a  quantity  of  barley  which  was  warranted  to  be  seed  barley  of  a  particular  i 
quality,  and  in  the  course  of  their  trade  re-sold  it,  with  a  like  warranty,  to  third 
persons,  who  sowed  it  on  their  land,  believing  that  it  was  of  the  description  warranted.  ' 
The  crop  which  came  up  was  of  an  inferior  kind  of  barley,  and  claims  were  made  upon 
the  plaintiffs  by  their  vendees  for  compensation  in  respect  of  the  damage  which  they 
had  suffered,  and  the  plaintiffs  agreed  to  satisfy  them,  but  no  sum  was  fixed.  In  an 
action  by  the  plaintiffs  against  the  defendant,  it  was  held  (Wightman,  .T  ,  hsesitante), 
that  theV  might  recover  "the  amount  of  damage  which  their  vendees  had  sustained, 
they  being  liable  to  pay  it,  though  they  had  not  actually  done  so.  In  giving  judgment. 
Lord  Campbell  says :  "The  true  rule  is  that  you  must  shew  that  the  damage  which  is 
sought  to  be  recovered  naturally  arose  from  the  breach  of  contract  of  which  you 
complain.  Suppose  the  plaintiffs  had  paid  according  to  the  liability  which  they  had 
incurred,  it  would  have  [450]  been  a  natural,  probable,  and  necessary  consequence  of 
the  breach  of  the  contract,  for  the  defendant  sells  the  barley  as  Chevalier  seed  barley, 
and  the  purchaser  sells  it  again  with  the  same  description.  If  it  be  sown,  and  turns 
out  not  to  be  Chevalier  seed  barley,  it  will  not  produce  that  quality  of  gr.ain  which 
was  warranted,  not  on  account  of  climate,  or  soil,  or  weather,  but  because  seed  will 
produce  the  same  product,  and  the  difference  in  value  will  be  a  necessary  loss,  and 
one  which  naturally  arises  from  the  breach  of  contract  by  the  defendant.  Therefore, 
the  defendant  having  warranted  the  barley  as  Chevalier  seed  bai'ley,  if  the  plaintiffs 
had  been  sued,  and  had  been  obliged  to  pay  damages,  there  is  no  doubt  that  they 
could  have  recovered  them  again.  But  then  it  is  said  that  here  there  has  only  been 
a  claim,  no  action  having  been  brought,  or  any  sum  paid.  It  would  be  a  great 
hardship  if  we  were  to  say  that  the  liability  to  pay  damages  was  not  enough  to  enable 
the  plaintiffs  to  recover ;  and  no  case  can  be  found  where  it  has  been  decided  that 
there  must  be  more  than  a  liability."  [Erie,  C.  J.  It  is  agreed  on  all  hands  that  the 
loss  of  profit  upon  the  first  re-sale  (to  Heitmann)  is  recoverable.]  That  which  is  said 
by  Parke,  B.,  in  the  course  of  the  argument  in  Hadley  v.  Baremlah,  9  Exch.  346,  is 
abundantly  sutticient  to  shew  that  the  plaintiff's  are  entitled  to  recover  the  whole  of 
the  damages  which  they  now  claim.  "  The  sensible  rule,"  he  says,  "  appears  to  be 
that  which  has  been  laid  down  in  France,  and  which  is  declared  in  their  code, — Code 
Civil,  liv.  iii.,  tit.  iii.,  ss.  1149,  11-50,  1151,  and  which  is  thus  translated  in  Sedgwick, 
p.  67, — 'The  damages  due  to  the  creditor  consist  in  general  of  the  loss  that  he  has 
sustained,  and  the  profit  which  he  has  been  prevented  from  acquiring,  subject  to  the 
modifications  hereinafter  contained.  The  debtor  is  only  liable  for  the  damages  [451] 
foreseen,  or  which  might  have  been  foreseen,  at  the  "time  of  the  execution  of  the 
contract,  when  it  is  not  owing  to  his  fraud  that  the  agreement  has  been  violated. 
Even  in  the  case  of  non-performance  of  the  contract,  resulting  from  the  fraud  of  the 
debtor,  the  damages  only  comprise  so  much  of  the  loss  sustained  by  the  creditor,  and 
so  much  of  the  profit  which  he  has  been  prevented  fi'ora  acquiring,  as  directly  and 
immediately  results  from  the  non-performance  of  the  contract.' "  The  rule  is  well  laid 
down  by  an  eminent  American  judge  (Selden,  J.),  in  a  case  of  Griffin  v.  Co/w,  2  Smith's 
New  York  Rep.  489,  494,— "It  is  "an  error  to  suppose  that  'the  law  does  not  uim  at 
complete  compensation  for  the  injury  sustained,'  but  'seeks  rather  to  divide  ihan  satisfy 
the  loss'  (Sedgwick,  ch.  .3).  The  broad  general  rule  in  such  cases,  is  that  the  party 
injured  is  entitled  to  recover  all  his  damages,  including  gains  prevented  as  well  as 
losses  sustained  ;  and  this  rule  is  subject  to  but  two  conditions.  The  damages  must 
be  such  as  may  fairly  be  supposed  to  have  entered  into  the  contemplation  of  the 
parties  when  they  made  the  contract,  that  is,  must  be  such  as  might  natui'ally  be 
expected  to  follow  its  violation ;  and  they  must  be  certain,  both  in'their  nature  and 
m  respect  to  the  cause  from  which  they  proceed.  The  familiar  rules  on  the  subject 
are  all  subordinate  to  these :  for  instance,  that  the  damages  must  flow  directlv  and 
naturally  from  the  breach  of  contract,  is  a  mere  mode  of  expressing  the  first';  and 
that  they  must  be  not  the  remote  but  proximate  consequence  of  such  breach,  and 
must  not  be  speculative  or  contingent,  are  difterent  modifications  of  the  last.  These 
two  conditions  are  entirely  separate  and  independent,  and  to  blend  them  tends  to 
confusion.  [Erie,  C.  J.  That  is,  such  damages  as  may  naturally  be  expected  to 
follow  and  are  certain  to  follow  a  breach  of  the  contract.]     The  [452]  general  rule  is 
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also  stated  by  Tindal,  C.  J.,  in  delivering  the  judgment  of  the  Exehe'iuer  Chamber  in 
Banoic  V.  A  maud,  8  Q.  B.  6U4,  609,  as  follows  : — "  Where  a  contract  to  deliver  goods 
at  a  certain  price  is  broken,  the  proper  measure  of  damages  in  general  is,  the  dift'erence 
between  the  contract-price  and  the  market-price  of  such  goods  at  the  time  when  the 
contract  is  broken,  because  the  purchaser,  having  the  money  in  his  hands,  may  go  into 
the  market  and  buy.     So,  if  a  contract  to  accept  and  pay  for  goods  is  broken,  the  same 
rule  maj'  be  properly  applied  ;  for,  the  seller  may  take  his  goods  into  the  market  and 
obtain  the  current  price  for  them."     But  that  rule  is  inapplicable  to  a  case  like  this, 
where  there  is  no  market-price,  and  no  possible  means  of  obtaining  other  goods,  so  as 
to  enable  the  purchaser  to  perform  the  sub-contract.     In  Dunlop  v.  Hiygins,  1  House 
of  Lord  Cases,  381,  the  measure  of  damages  in  an  action  for  breach  of  contract  in  the 
sale  of  goods,  is  held   to  be  not  merely  the  amount  of  the  difference  between  the 
contract-price  and   the  price  at  which  such  goods  could  be  bought  at  the  moment 
when  the  contract  was  broken,  but  likewise  a  compensation  for  such  profit  as  might 
have  been  made  by  the  purchaser  had  the  contract  been  duly  performed.     [Willes,  J. 
Mr.  Mayne,  observing  upon  that  case  (Mayne  on  Damages,  18),  says:  "It  may  be  as 
well  to  state  that,  according  to  the  Scotch  law,  loss  of  profits  may  be  included  in  the 
estimate  of  damages.     It  was  on  this  ground  that  Dunlop  v.  Higgins  was  decided  in 
the  House  of  Lords.     It  was  an  appeal  from  a  Scotch  court :  and  it  was  held  that,  in 
an  action  in  that  country  for  non-delivery  of  goods  according  to  contract,  the  damages 
were  not  restricted  to  the  difference  between  the  conti-act  and  market-price,  but  that 
the  plaintirt"  might  recover  in  respect  of  the  profits  which  he  would  have  made  by  a 
contract  of  re-sale  into  [453]  which  he  had  entered.      The  decision  is  in  itself  no 
authority  in  England,  as  it  turned  upon  the  acknowledged  difference  between   the 
law  of  the  two  countries  in  this  respect.     It  is  remarkable,  however,  for  a  vigorous 
onslaught  upon  the  English  law  by  so  formidable  an  opponent  as  Lord  Cottenham,  C. 
He  said, — 'If  pig-iron  had  only  risen  Is.  a  ton  in  the  market,  but  the  purchasers  had 
lost  10001.  upon  a  contract  with  a  railway  compan\',  in  my  opinion  they  ought  not  only 
to  recover  the  damage  which  would  have  arisen  if  they  had  gone  into  the  market  and 
bought  the  iron  at  the  increased  price,  but  also  that  profit  which  would  have  been 
received  if  the  party  had  performed  his  contract.     No  other  rule  is  reconcileable  with 
justice,  nor  with  the  duty  which  the  jury  had  to  perform, — that  of  deciding  the 
amount  of  damage  which  the  party  has  suffered  by  the  breach  of  his  contract.'     But, 
with  the  greatest  possible  respect,  it  may  be  suggested  that  the  rule  most  reconcileable 
with  justice  would  be,  to  inquire  what  was  the  contract,  and  what  were  the  liabilities 
really  entered  into  by  the  parties.     The  question  is,  not  what  profit  the  plaintitf  might 
have  made,  but  what  profit  he  professed  to  be  purchasing.      Not  what  damage  he 
actually  suffered,  but  what  the  other  contemplated,  and  undertook  to  pay  for.     It  is 
quite  clear  that  loss  of  profits  by  a  re-sale  can  never  be  contemplated,  unless  the  re-sale 
has  actually  taken  place  at  the  time,  and  is  communicated  to  the  other  party.     The 
reason  is  that  such  a  profit  is  utterly  incapable  of  valuation.     It  may  depend  upon  a 
change  of  weather,  a  scientific  discovery,  an  outbreak  of  war,  a  workman's  strike.     It 
will  depend  upon  the  energy  and  sagacity  of  the  person  who  purchases  the  goods,  and 
the  solvency  of  the  person  to  whom  he  sells  them  again.     In  short,  if  the  Scotch  rule 
were  to  be  carried  out  to  its  fair  extent,  no  one  [454]  could  contract  to  sell  goods 
which  were  not  actually  in  his  possession,  without  charging  an  additional  premium, 
commensurate  to  the  profits  which  the  vendee  might  possibly  make,  and  for  which  he 
himself  would  have  to  pay,  if  prevented  from  carrying  out  his  agreement."]     The 
English  rule,  it  is  submitted,  is  that  which  should  be  followed  here.     [Erie,  C.  J.     The 
real  question  is,  whether  the  plaintiffs  are  entitled  to  recover  the  1.591.  as  damages 
arising  out  of  the  re-sale  of  the  soda  by  Heitmann  to  Heinburger.]     In  JosJing  v.  Iriine, 
6  Hurlst.  &  N.  .512,  the  defendant  on  the  2Gth  of  July  sold  by  sample  to  the  plaintiff 
3000  gallons  of  naphtha,  at  2s.  2d.  per  gallon.     On  the  27th  the  plaintifl'  re-sold  the 
same  to  H.  (also  by  sample),  at  2s.  6d.     It  appeared  that  the  sample  contained  73  per 
cent,  of  benzol,  an  article  used  in  the  manufacture  of  Magenta  dye,  then  newly 
discovered,  and  for  that  purpose  was  worth  5s.  9d.  a  gallon.     The  defendants  failed 
to  deliver  the  naphtha.     It  was  proved  that  H.  had  claimed  the  difference  between 
5s.  9d.  and  2s.  6d.  from  the  plaintiff.     In  assessing  the  damages  in  an  action  for  the 
non-delivery  of  the  naphtha,  the  jury  gave  this  amount  to  the  plaintiff  as  damages. 
The  court  directed  a  new  inquiry,  because  it  did  not  appear  at  what  price  the  plaintiff 
could  have  procured  naphtha  according  to  the  sample,  at  the  time  of  the  breach, — 

C.  P.  XXII.— 17* 
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Martin,  B.,  saying  :  "  Upon  these  facts,  I  think  that  the  case  of  RanduU  v.  llapev, 
KB.  &  E.  84,  is  decisive  to  shew  that  the  damage  which  the  plaintiff  is  liable  to  pay 
to  tlie  sub-purchaser  may  be  taken  into  consideration.  I  agree  that,  if  a  person 
purchases  stock,  or  any  other  article  which  has  a  certain  known  price  and  quality,  the 
market-price  at  the  time  of  the  breach  affords  a  fair  measure  of  damage.  But,  in  this 
case,  the  value  of  the  naphtha  may  have  risen  immediately  after  the  sale,  and  there  may 
have  been  no  ascertainable  mar-[455]-ket  value."  On  a  second  inquiry,  it  appeared  that 
naphtha  known  to  contain  7.3  per  cent,  of  benzol  could  not  have  been  bought  for  less 
than  .5s.  9d.  at  the  time  of  the  breach.  The  learned  judge  before  whom  the  inquiry 
was  executed  told  the  jury  that  the  plaintitl'  would  have  no  answer  to  an  action  by  H. 
for  the  difference,  and  advised  the  jury  to  give  such  a  sum  as  would  enable  him  to 
pay  H.  The  jury  having  adopted  this  view,  it  was  held  that  the  damages  were  rightly 
assessed,  and  that  there  was  no  misdirection.  In  Mayne  on  Damages,  p.  IC,  it  is  said  : 
" One  very  common  instance  in  which  damages  are  held  to  be  too  i-emote,  arises  where 
the  plaintiff  claims  compen.sation  for  the  profits  which  he  would  have  made  if  the 
defendant  had  carried  out  his  contract.  It  is  by  no  means  true,  however,  that  such 
profits  can  never  form  a  ground  of  damage.  There  are  many  cases  in  which  the  profit 
to  be  made  by  the  bargain  is  the  only  thing  purchased,  and  in  such  cases  the  amount 
of  that  profit  is  strictly  the  measure  of  damages.  When  A.  agrees  to  execute  work 
for  B.,  or  to  sell  him  goods,  or  hire  him  a  ship  at  a  future  day,  the  benefit  to  A.  is  the 
profit  flowing  from  the  transaction,  and  to  this  he  is  entitled.  But,  when  the  thing 
purchased  is  a  specific  article,  and  not  the  right  to  make  a  profit,  the  measure  of  damages 
will  be  the  value  of  that  article,  or  the  difference  between  the  contract-price  and  that 
at  which  it  could  have  been  purchased  elsewhere.  The  mere  fact  that  some  ulterior 
profit  might  have  been  made  out  of  it  cannot  be  considered,  because  such  profit  formed 
no  part  of  the  contract.  This  distinction  has  been  very  clearly  pointed  out  in  a  case 
in  the  Supreme  court  of  New  York.  The  plaintifi's  had  contracted  with  the  defendants 
to  furnish  marble  from  a  specified  quairy,  at  a  fixed  sum,  for  the  erection  of  a  City 
Hall.  The  plaintiffs  entered  into  a  contract  with  [456]  the  proprietors  of  the  quarry 
for  the  required  amount,  at  a  smaller  sum.  After  delivering  a  part  of  the  marble, 
the  defendants  refused  to  receive  any  more.  The  plaintiffs  sued  for  breach  of  contract, 
and  claimed  as  damages  the  profit  they  would  have  made  by  furnishing  the  marble  at 
a  lai'ger  sum  than  they  were  to  pay  for  it.  Kent,  J.,  ruled  accordingly,  '  that  the  jury 
should  allow  the  plaintiffs  as  much  as  the  performance  of  the  contract  would  have 
benefited  them;'  and  this  ruling  was  aflirmed  in  the  court  above.  Nelson,  C.  J., 
said  :  'It  is  not  to  be  denied  that  there  are  profits  or  gains  derivable  from  a  contract 
which  are  uniformly  rejected  as  too  contingent  and  speculative  in  their  nature,  and 
too  dependent  upon  the  fluctuation  of  markets  and  the  chances  of  business  to  enter 
into  a  safe  or  reasonable  estimate  of  damage.  Thus,  any  supposed  successful 
opeiation  the  party  might  have  made,  if  he  had  not  been  prevented  from  realizing 
the  proceeds  of  the  contract  at  the  time  stipulated,  is  a  consideration  not  to  be 
taken  into  the  estimate.  Besides  the  uncertain  and  contingent  issue  of  such  an 
operation,  it  has  no  legal  or  necessary  connection  with  the  stipulations  between 
the  parties,  and  cannot  therefore  be  presumed  to  have  entered  into  their  considera- 
tion at  the  time  of  contracting.  When  the  books  and  cases  speak  of  the  profits 
anticipated  from  a  good  bargain  as  matters  too  remote  and  uncertain  to  be  talcen 
into  the  account  iu  ascertaining  the  true  measure  of  damages,  they  usually  have 
reference  to  dependent  and  collateral  engagements  entei'ed  into  on  the  faith  and 
in  the  expectation  of  the  performance  of  the  principal  conti'act.  But,  profits  or 
advantages  which  are  the  direct  and  immediate  fruits  of  the  contract  entered  into 
between  the  parties,  stand  upon  a  different  footing.  These  are  part  and  pai'cel 
of  the  contract  itself,— entering  into  and  constituting  a  portion  of  its  very  [457] 
elements;  something  stipulated  for,  the  right  to  the  enjoyment  of  which  is' just  as 
clear  and  plain  as  to  the  fulfilment  of  any  other  stipulation.  Tbey  are  presumed 
to  have  been  taken  into  consideration  and  deliberated  upon  before  the  contract  was 
made,  and  formed  perhaps  the  only  inducement  to  the  arrangement : '  Maslei-loii  v. 
The  Mayo,,  etc.,  of  Brooklyn,  7  Hill's  N.  Y.  Kep.  61.  It  is  conceded  that  the  plaintiffs 
are  entitled  to  the  loss  of  profit  on  their  sale  to  Heitmann.  Are  they  not  also  entitled 
to  recover  the  sum  which  they  were  compelled  to  pay  Heitmann  to  compensate  him 
for  the  loss  he  sustamed  by  the  breach  of  his  contract  with  his  vendee?  It  is  diflicult 
to  discover  any  principle  upon  which  these  two  heads  of  damage  are  to  be  distinguished. 
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When  a  mau  sells  goods  to  a,  mei-cliaut,  he  knows  that  they  are  bought  for  the  purpose 
of  re-sale.  In  Smeed  v.  Fvonl,  1  Ellis  &  Ellis,  602,  the  defendant  contracted  to  deliver 
to  the  plaintiff,  a  farmer,  a  threshing-machine,  within  three  weeks.  It  was  the 
plaintiff's  practice,  known  to  the  defendant,  to  thresh  wheat  in  the  field,  and  send 
it  thence  direct  to  market.  At  the  end  of  the  three  weeks,  the  plaintifl's  wheat  was 
ready  in  the  field  for  threshing ;  and,  on  the  plaintiff's  remonstrating  at  the  delay 
in  the  delivery  of  the  machine,  the  defendant  several  times  assured  him  it  should 
be  sent  forthwith.  The  plaintiff,  having  unsuccessfully  tried  to  hire  another  machine, 
was  obliged  to  carry  home  and  stack  the  wheat,  which,  while  so  stacked,  was  damaged 
by  rain.  The  machine  was  afterwards  delivered  to  the  plaintiff,  who  paid  the  defen- 
dant the  cuntract-price.  The  wheat  was  then  threshed  ;  and  it  was  found  necessary, 
owing  to  its  deterioration  by  the  i-ain,  to  kiln-dry  it.  When  dried  and  sent  to  market, 
it  sold  for  a  less  price  than  it  would  have  fetched  had  it  been  threshed  at  the  time 
fixed  by  the  contract  for  the  de-[458]-livery  of  the  machine,  and  then  sold, — the 
market-price  having  in  the  meantime  fallen.  In  an  action  for  the  non-deliverj^  of  the 
machine,  it  was  held  that  the  plaintiff'  was  entitled  to  recover  substantial  damages  in 
respect  of  the  expense  of  stacking  the  wheat,  of  loss  arising  from  its  deterioration  by 
the  rain,  and  of  the  expense  of  drying  it  in  the  kiln  («). 

Brett,  Q.  C,  and  Littler,  in  support  of  the  rule.  There  being  no  market  to  which 
the  plaintiff's  could  have  resorted  in  order  to  supply  themselves  with  the  article  in 
question  upon  the  defendant's  failure  to  deliver  it  pursuant  to  his  contract,  it  may  be 
that  the  plaintiff's  were  entitled  to  recover  as  damages  the  difference  between  the 
contract-price  and  the  price  which  they  would  have  received  under  their  sub-contract 
with  Heitmann ;  and  that  sum  the  defendant  has  paid  into  court.  All  bej'ond  that 
was  clearly  too  remote.  The  plaintiffs,  however,  claim  to  be  entitled  also  to  the 
increased  freight  and  insurance  to  which  the  26  tons  delivered  were  subjected  by 
reason  of  the  lateness  of  the  season  for  the  Baltic,  and  also  the  loss  sustained  by 
Heitmann  by  reason  of  his  inability  to  perform  his  contract  with  his  sub-vendee. 
The  true  measure  of  damages,  as  laid  down  by  all  the  authorities  is,  the  loss  which 
the  defendant  has  contracted  to  make  good.  The  amount  of  damages  payable  for  a 
breach  is  as  much  part  of  the  contract  as  the  quantity  of  goods  to  be  delivered  or  the 
price  to  be  paid  for  them.  The  rule  is  neatly  laid  down  in  Mayne  on  [459]  Damages, 
p.  1-5  :  "  The  first,  and  in  fact  the  only  inquiry  in  all  these  cases  is,  whether  the  damage 
complained  of  is  the  natural  and  reasonable  result  of  the  defendant's  act :  it  will  assume 
this  character  if  it  can  be  shewn  to  be  such  a  consequence  as  in  the  ordinary  course 
of  things  would  flow  from  the  act ; "  that  is,  the  result  which  might  reasonably  be 
expected  from  the  defendant's  breach  of  contract ;  "  or,  in  cases  of  contract,  if  it 
appears  to  have  been  contemplated  by  both  parties.  Where  neither  of  these  elements 
exists,  the  damage  is  said  to  be  too  remote."  That  means,  contemplated  at  the  time 
the  contract  is  made,  and  with  reference  to  the  contract.  This  case,  it  is  submitted, 
does  not  fall  within  either  of  those  rules.  The  contract  was  made  with  the  plaintiffs 
at  Newcastle.  It  is  true  that  the  defendant  was  told  at  the  time  that  the  .soda 
was  wanted  for  shipment  to  a  correspondent  abroad  :  but  no  names  were  disclosed, 
nor  was  it  stated  to  what  part  abroad  it  was  to  be  sent.  What,  then,  is  the  natural 
consequence  of  the  breach  of  such  a  contract  ?  Can  it  be  more  than  the  loss  of  the 
profit  the  plaintiffs  would  have  made  if  they  had  been  enabled  to  perform  their 
contract  with  the  merchant  abroad  ?  Then,  upon  what  principle  can  tae  defendant 
be  liable  for  the  increased  freight  and  insurance  ?  There  is  no  pretence  for  saying 
that  there  was  anything  in  the  contract  from  which  the  plaintiff  could  reasonably 
infer  that  the  defendant  knew  the  soda  was  to  be  shipped  for  the  Baltic.  Vessels  are 
constantly  running  to  Antwerp  and  Rotterdam  from  Hull,  as  well  as  to  Hamburg  and 
the  Baltic.  Or  it  might  be  that  the  soda  was  wanted  for  shipment  to  a  Belgian  or  a 
French  port.  The  claim  in  respect  of  the  sub-contract  is  altogether  out  of  the  question. 
That  is  disposed  of  by  the  case  of  Portnian  v.  Middktmi,  4  C.  B.  (N.  S.)  322.  There, 
A.  contracted  with  B.  to  repair  a  steam  [460]  threshing-machine,  undertaking  to  get 
it  ready  by  harvest-time.     A  new  fire-box  being  needed,  C.  engaged  to  make  one  for 

(a)  But  that  he  was  not  entitled  to  recover  any  damages  in  respect  of  the  fall  in. 
the  market-price  of  the  wheat,  inasmuch  as  that  could  not  have  been  in  the  contem- 
plation of  the  parties  when  the  contract  was  made,  and  could  not  be  said  to  have  been 
in  any  way  the  natural  result  of  the  defendant's  breach  of  contract. 
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A.  "  ill  about  a  fortnight,"  but  failed  in  the  performance  of  his  contract,  and  A.  (who 
had  paid  C.  for  the  article)  was  obliged  to  get  one  made  elsewhere,  at  an  additional 
cost ;  but  this  he  did  not  do  in  time  to  enable  him  to  perform  his  contract  with  B. 
(although  there  was  ample  time  for  him  to  have  done  so  after  C.  had  broken  his 
contract) ;  whereupon  B.  sued  A.,  who  paid  him  201.  to  settle  the  action.  It  was  held 
that  A.  was  entitled  to  recover  from  C.  the  sum  he  had  paid  for  the  fire-box,  and  the 
extra  cost  incurred  in  getting  another;  but  that  the  compensation  paid  by  A.  to  B. 
was  not  such  a  damage  "  as  might  fairly  and  reasonably  be  considered  either  as  arising 
naturallv  from  C.'s  breach  of  contract,  or  such  as  might  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  the  parties,  at  the  time  they  made  the  contract, 
as  the  probable  result  of  the  breach  of  it," — within  the  rule  in  Hadley  v.  Baxendale, 
9  Exch.  341. 

Erle,  C.  J.  This  was  an  action  for  the  breach  of  a  contract  to  deliver  a  quantity 
of  caustic-soda.  As  a  general  rule,  a  vendor  who  fails  to  deliver  goods  according  to 
his  contract,  must  pay  as  damages  to  the  vendee  the  difference  between  the  value  of 
the  goods  at  the  time  of  the  breach  of  contract  as  compared  with  the  contract-price  : 
or,  in  other  words,  if  the  vendee  can  go  into  the  market  and  get  the  article  contracted 
for,  the  vendor  must  reimburse  him  the  diflerence  between  that  which  he  has  been 
compelled  to  pay  for  it  and  the  price  at  which  the  vendor  had  contracted  to  deliver 
it.  But,  where  the  article  is  not  one  of  constant  demand  and  supply,  so  that  there 
is  no  market  which  can  be  resorted  to  for  the  purpose  of  obtaining  it,  another  [461] 
principle  must  be  had  recourse  to  in  order  to  determine  the  measure  of  damages  which 
the  vendee  is  to  recover  :  and  that  principle  has  been  adopted  here,  in  accordance  with 
the  rule  in  Iladlet/  v.  Baxendale,  9  Exch.  311,  where  it  was  held  that,  where  two  parties 
have  made  a  contract,  which  one  of  them  has  broken,  the  damages  which  the  other 
party  ought  to  receive  in  respect  of  such  breach  of  contract  should  be  such  as  may 
fairly  and  reasonably  be  considered  either  arising  naturally,  i.e.  according  to  the  usual 
course  of  things,  from  such  breach  of  contract  itself,  or  such  as  may  reasonably  be 
supposed  to  have  been  in  the  contemplation  of  both  parties  at  the  time  they  made 
the  contract,  as  the  probable  result  of  the  breach  of  it.  The  vendor  is  to  pay  to  the 
vendee  such  damages  as  he  may  fairly  and  reasonably  be  supposed  to  have  considered 
that  he  would  be  liable  to  pay  in  the  event  of  his  failui'e  to  perfoim  his  contract. 
Here,  the  vendor  had  notice  that  the  vendee  was  buying  the  caustic-soda, — an  article 
not  ordinarily  procurable  in  the  market,  —  for  the  purpose  of  re-sale  to  a  sub-vendee 
on  the  continent.  He  made  the  contract,  therefore,  with  knowledge  that  the  buyers 
were  buying  for  the  purpose  of  fulfilling  a  contract  which  they  had  made  with  a 
merchant  abroad.  If  the  plaintiffs  could  have  delivered  the  caustic-soda  which  the 
defendant  failed  to  supply  to  their  vendee  Heitmann,  their  profit  thereon  would  have 
been  521.  .5s.  4d.  That  sum  the  defendant  has  paid  into  court :  and  we  may  assume 
that  the  plaintiffs  are  entitled  to  recover  as  damages  for  the  defendant's  breach  the 
loss  of  the  profit  which  the  plaintiffs  would  have  derived  from  the  transaction  if  the 
defendant  had  delivered  the  caustic-soda  pursuant  to  his  contract. 

Then,  the  contract  was  for  the  sale  of  75  tons,  25  tons  of  which  was  to  be  delivered 
in  June,  25  tons  in  July,  and  25  tons  in  August.  None  was  delivered  [462]  until 
September;  and  then  only  26  tons  in  all.  The  question  is,  to  what  damages  the 
dcfeiulant  is  liable  by  reason  of  that  late  delivery.  Now,  the  purchaser  of  the  caustic- 
soda  from  the  plaintiff's  was  a  merchant  residing  in  St.  Petersburg  :  and,  if  the  plaintiffs 
could  have  had  the  article  at  the  times  stipulated  for,  viz.  in  the  months  of  June,  July, 
and  August,  they  could  have  forwarded  it  to  St.  Petersburg  at  a  less  charge  for  freight 
and  insurance  than  they  were  compelled  to  pay.  In  consequence  of  the  lateness  of 
the  season,  it  cost  the  plaintiffs  351.  15s.  additional  for  freight,  and  51.  2s.  additional 
for  insurance,  beyond  what  they  would  have  had  to  pay  if  the  soda  had  been  forwarded 
in  time.  It  was  insisted  by  Mr.  Brett  that  notice  to  the  defendant  that  the  plaintiffs 
were  buying  the  caustic-soda  for  the  purpose  of  fulfilling  a  contract  with  a  correspondent 
"  on  the  continent,"  and  that  the  place  of  shipment  was  Hull,  was  not  a  notice  that 
the  sub-purchaser  was  a  merchant  in  Russia,  and  that  the  destination  of  the  soda  was 
a  port  111  the  Baltic ;  and  therefore  that  this  loss  by  the  increase  of  freight  and  insur- 
ance was  not  one  which  the  plaintiffs  could  claim  as  a  matter  in  respect  of  which  the 
defendants  had  had  notice  at  the  time  of  the  contract.  It  seems  to  me  that  Mr.  Brett  has 
succeeded  in  making  good  that  ground.  I  do  not  think  a  notice  that  the  sub-purchaser 
was  a  person  residing  "  on  the  continent,"  was  notice  that  the  goods  were  for  shipment 
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to  the  Baltic.  But,  the  defendant  has  broken  his  contract,  and  the  plaintifls  are 
entitled  to  damages  for  that  Ijreach.  What  are  those  damages  1  I  think  they  are 
such  as  might  reasonably  be  e.xpected  to  arise  from  the  breach.  The  goods  were  to 
be  sent  to  Hull,  where,  if  duly  delivered,  they  would  have  been  available  for  the  Baltic 
market.  When  the\'  were  sent,  they  were  not  so  available  for  the  Baltic  market  as 
they  would  have  been  if  [463]  they  had  been  sent  to  Hull  in  accordance  with  the 
terms  of  the  contract.  I  agree  that  it  is  not  competent  to  a  purchaser  so  to  deal  with 
goods  delivered  under  such  circumstances  as  to  exaggerate  the  loss :  but,  if  he  does 
all  that  a  man  of  reasonable  skill  and  care  can  do  to  make  the  damage  as  small  as 
possible,  there  is  no  reason  why  he  should  not  be  recouped  to  that  e.xtent.  Receiving 
the  soda  in  September  and  October,  I  think  the  plaintifls  turned  it  to  the  best  account 
they  could  by  forwarding- it  to  Heitmann  as  they  did.  I  do  not  see  how  they  could 
have  diminished  the  loss  by  sending  it  elsewhere.  Having  sent  it  to  St.  Petersburg  at 
an  increased  cost  of  401. 17s.,  I  think  that  sum  fairly  represents  the  amount  of  deteriora- 
tion of  the  ai'ticle  by  reason  of  the  defendant's  breach  of  contract,  and  that  the  plaintifls 
were  entitled  to  charge  the  defendant  for  that  deterioration. 

The  plaintifls  further  claimed  damages  by  reason  of  their  having  been  called  upon 
to  reimburse  Heitmann,  their  vendee,  to  the  extent  of  1.591.  which  Heitmann  had  paid 
to  Heinburger,  a  manufacturer  to  whom  he  had  contracted  to  sell  the  soda,  to  com- 
pensate him  for  the  breach  of  his  contract  with  him.  It  appears  to  me  that  that  claim 
is  too  remote.  The  defendant  had  notice  at  the  time  of  entering  into  the  contract 
with  the  plaintifls  that  they  had  contracted  with  one  purchaser  on  the  continent.  For 
the  damages  resulting  from  that,  it  is  agreed  that  he  is  responsible.  But  he  had  no 
notice  of  the  subsequent  re-sale  :  and  it  is  not  to  be  assumed  that  the  parties  contem- 
plated that  he  was  to  be  held  responsible  foi-  the  failure  of  any  number  of  sub-sales. 
These  could  not  in  any  sense  be  considered  as  the  direct,  natural,  or  neeessarj'  conse- 
quence of  a  breach  of  the  contract  he  was  entering  into. 

WiLLES,  J.  I  am  of  the  same  opinion.  As  to  the  [464]  damages  claimed  in 
respect  of  the  loss  on  the  contract  between  Heitmann  and  Heinburger,  it  is  consistent 
with  all  that  was  or  cotild  have  been  known  to  the  defendant  at  the  time  he  made  his 
bargain  with  the  plaintiffs,  that  such  a  contract  might  or  might  not  have  been  entered 
into.  Even  supposing  the  defendant  knew  that  Heitmann  was  the  purchaser  from  the 
plaintifls,  and  that  it  was  Heitmann's  intention  to  sell  the  soda  again,  I  see  no  principle 
upon  which  he  could  be  made  liable  in  respect  of  that.  This  is  a  very  difl'erent  case 
from  Piiindall  v.  liapcr,  E.  B.  &  E.  84,  where  the  defendant  sold  the  plaintiffs'  seed 
barley  with  a  wai-i-anty  that  it  was  barley  of  a  particular  description.  Thei-e,  the  seed 
was  subject  to  an  inherent  or  latent  defect,  hy  reason  of  which  it  produced  an  inferior 
and  insufficient  crop  :  and,  whether  the  damages  accrued  to  the  first  purchaser  or  to  a 
sub-purchaser  from  him,  was  a  matter  of  comparative  indifference  ;  they  were  equally 
damages  naturally  resulting  from  his  breach  of  contract.  But  here  the  purchasers 
entered  into  a  contract  to  sell  to  Heitmann,  trusting  to  the  performance  of  his  contract 
by  the  defendant,  to  enable  them  to  perform  theirs.  The  defendant  had  notice  of 
this  contract;  and  I  see  no  injustice  in  holding  him  to  be  liable  to  that  extent. 
Heitmann  chose  to  take  upon  himself  a  similar  risk,  and  to  contract  for  the  sale  of  the 
soda  to  Heinburger.  Even  if  the  defendant  had  notice  of  this  second  contract  at  the 
time  he  sold  to  Heitmann,  I  think  the  damages  arising  from  the  non-delivery  hy 
Heitmann  to  Heinburger  were  too  remote :  he  entered  into  no  bargain  to  be  answer- 
able for  such  consequences.  As  to  the  additional  cost  for  freight  and  insurance 
incurred  in  sending  the  26  tons  to  Russia,  by  reason  of  the  lateness  of  the  period  at 
which  they  were  forwai'ded  to  Hull,  it  seems  to  me  that  that  was  propei'ly  I'ecoverable 
[465]  as  damages  which  were  the  direct  and  natural  consequence  of  the  defendant's 
failure  to  perform  his  contract,  and  upon  the  simple  ground  stated  by  my  Lord.  It 
is  not  suggested  that  the  plaintiff's  could  have  done  other  than  they  did  to  make  the 
soda  more  valuable.  What  they  did  seems  to  have  been  the  only  reasonable  thing 
they  could  do  :  and  it  shewed  in  the  result  what  the  real  worth  of  the  soda  was.  In 
ordinary  cases,  where  the  article  is  one  which  can  be  bought  in  the  market,  the  proper 
measure  of  damages  for  breach  of  a  contract  to  deliver  is,  the  diff'erence  between  the 
contract-price  and  the  market-price  on  the  day  of  the  breach  :  and  I  can  quite  under- 
stand a  case  arising  where  goods  are  bought  for  the  purpose  of  fulfilling  a  contract  for 
re-sale  at  a  price  higher  than  the  market-price,  and  the  original  seller  has  notice  of  that 
fact :  the  damages  in  such  a  case  might  well  be  influenced  by  that  fact.     That,  how- 
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ever,  is  not  this  case ;  there  was  no  such  notice  ;  and  there  was  no  market-price  to 
which  resort  could  be  had  as  a  test  of  damage.  We  must,  therefore,  ascertain  what 
was  the  value  of  the  article  contracted  for  at  the  time  it  ought  to  have  been  and  at 
the  time  when  it  actually  was  delivered.  Now,  the  value  of  such  an  article  as  this 
depends  upon  the  existence  of  facilities  for  its  transport  to  the  place  for  which  it  is 
destined.  If  the  caustic-soda  had  been  forwarded  to  Hull  at  the  times  contracted  for, 
it  was  capal)le  of  being  sent  to  St.  Petersburg.  When  it  was  delivered,  it  was  also 
capable  of  being  sent'to  St.  Petersburg,  but  only  at  a  greater  cost  for  freight  and 
insurance  than  would  have  been  incurred  if  it  had  been  delivered  in  due  course  at 
Hull.  It  necessarily  follows,  therefore,  that  the  soda  was  worth  less  when  it  was 
delivered,  by  the  difference  between  the  cost  of  forwarding  it  at  that  time  to  St. 
Petersburg  and  what  the  cost  would  have  been  if  delivered  at  the  times  men-[466]- 
tioned  in  the  contract.  The  plaintiffs  arc  clearly  entitled  to  recover  that  as  the  direct  and 
natural  consequence  of  the  defendant's  breach  of  contract.  The  rule  will,  therefore,  Vie 
made  absolute  to  reduce  the  verdict  by  the  1-591.  paid  by  the  plaintiffs  to  Heitmann  fni 
the  compensation  paid  by  him  to  Heinhurger  for  the  breach  of  his  contract  with  him. 

Keating,  J.  I  also  am  of  opinion  that  the  plaintiffs  were  entitled  to  recover  as 
damages  for  the  defendant's  breach  of  contract  the  increased  amount  incurred  for 
freight  and  insurance  by  reason  of  the  delay  in  the  delivery  of  the  caustic-soda  con- 
tracted for,  on  the  ground  already  stated  by  my  Lord  and  my  Brother  Willes,  viz. 
that  the  lateness  of  the  delivery  occasioned  a  diminution  in  the  market-value  of  the 
article.  That  is  entirely  in  accordance  with  the  principle  upon  which  this  court  acted 
in  the  case  of  IFilson  v.  The  Lancashire  and  Yorkshire  Bailway  Coinpanij,  9  G.  B.  (N.  S.) 
632.  That  arose  out  of  a  contract  of  carriage.  The  goods,  which  consisted  of  cloth, 
had  been  purchased  liy  the  plaintiff,  a  cap-manufacturer,  for  the  purpose  of  being  made 
up  into  caps  :  but,  in  order  to  use  the  cloth  to  the  best  ad\'antage,  it  was  necessary 
that  he  should  have  it  in  time  to  make  it  into  caps  by  a  certain  season.  The  delay 
in  its  transmission  by  the  defendants  caused  the  loss  of  the  season.  This  court  held 
that  the  loss  of  the  season  might  under  the  circumstances  fairly  be  considered  as  a 
deterioration  or  diminution  of  the  market-vakie  of  the  cloth.  That  is  identical  in 
principle  with  this  case.  I  also  entirely  agree  with  the  rest  of  the  court  that  the 
further  damage  claimed,  viz.  the  sum  paid  by  Heitmann  to  compensate  Heinburger 
for  the  loss  of  his  sub-contract  with  Heitmann,  was  too  remote,  and  cannot  be  recovered 
by  the  plaintiffs  in  this  action. 

Rule  absolute  accordingly. 

[467]    Semenza  and  Others  v.  Brinsley  ANt)  Another.    Feb.  27th,  18G.5. 

[S.  C.  34  L.  J.  C.  P.  161  ;  12  1;  T.  26.5;  13  W.  E.  634.  Dictum  adopted,  Bmries  v. 
Imperial  Ottoman  Bank,  1873,  L.  R.9  C.  P.  45.  Explained,  In  re  Henley,  1876, 
4  Ch.  D.  133.  Referred  to,  Maspons  v.  Mildred,  1882-83,  9  Q.  B.  D.  544; "8  App. 
Cas.  874.     Explained  and  adopted,  Stevens  v.  Biller,  1883,  25  Ch.  D.  35.] 

1.  One  who  buys  goods  of  a  person  whom  he  knows  to  be  selling  them  as  an  agent, 
cannot  set  off  in  an  action  by  the  principal  for  their  price  a  debt  due  to  him  "from 
the  agent,  even  though  he  did  not  at  the  time  of  the  purchase  know  and  had  not 
the  means  of  knowing  who  was  the  real  owner.— 2.  To  an  action  for  goods  sold 
and  delivered,  the  defendants  pleaded  that  the  goods  were  sold  to  them  by  one 
Moll,  then  being  the  agent  of  the  plaintiffs  and  intrusted  by  them  with  the  posses- 
sion of  the  goods  as  apparent  owner  thereof ;  that  Moll  sold  them  in  his  own  name 
and  as  his  own  goods  with  the  consent  of  the  plaintiffs ;  that  the  defendants  at  the 
time  of  the  sale  and  delivery  did  not  know  and  had  not  the  means  of  knowing  that 
the  plaintiffs  were  the  owners  of  the  goods,  or  that  Moll  was  their  agent ;  and  that, 
at  the  time  of  the  said  sale  and  delivery  of  the  goods,  and  before'' the  defendants 
knew  that  the  plaintiff's  were  the  owners  of  the  goods,  or  that  Moll  was  the  plaintiffs' 
agent,  Moll  became  and  continued  indebted  to  the  defendants  for  goods  sold,  &c., 
to  an  equal  amount,  which  they  were  willing  and  offered  to  set-off :— Held,  a  bad 
plea,  for  not  averring  that  the  defendants  did  not  know  and  had  not  the  means  of 
knowing  that  Moll  at  the  time  he  sold  the  goods  to  them  was  a  mere  agent. 

The  thn-d  count  of  the  declaration  was  for  money  payable  by  the  defendants  to 
the  plamtifts  for  goods  bargained  and  sold  by  the  plaintiffs' to  the  defendants,  and  for 
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goorls  sold  and  delivered  by  the  plaintiffs  to  the  defendants,  and  for  money  received 
by  the  defendants  for  the  use  of  the  plaintiff's,  and  for  interest  payable  by  the  defen- 
dants to  the  plaintiff's  upon  money  due  from  the  defendants  to  the  plaintiffs  and 
forborne  at  interest  by  the  plaintiff's  to  the  defendants  at  their  request,  and  for  moneys 
found  to  be  due  from  the  defendants  to  the  plaintiff's  on  accounts  stated  between  them  : 
and  the  plaintiff's  claimed  a  return  of  the  goods  mentioned  in  the  first  count,  or  their 
value,  and  5001.  for  their  detention,  and  also  5001.  in  respect  of  the  matters  mentioned 
in  the  other  counts  of  the  declaration. 

The  defendants  pleaded  amongst  other  pleas,  sixthly,  to  the  third  count,  so  far  as 
it  related  to  the  said  money  payable  for  the  said  goods  sold  and  delivered,  that  the 
said  goods  were  sold  and  delivered  to  the  defendants  by  one  John  Peter  Moll,  then 
being  the  agent  of  the  plaintiff's  in  that  behalf,  and  intrusted  by  the  plaintiffs  with  the 
possession  of  the  said  goods  as  apparent  owner  thereof,  and  the  said  John  Peter  Moll, 
having  po.ssession  of  the  .said  goods  as  aforesaid,  sold  and  delivered  the  same  to  the 
defendants  in  his  own  name  and  as  his  own  goods,  with  the  consent  of  the  [468] 
plaintiff's  ;  that,  at  the  time  of  the  said  .sale  and  delivery  of  the  said  goods,  the  defen- 
dants did  not  know,  and  had  not  the  means  of  knowing,  that  the  plaintiffs  were  the 
owners  of  the  said  goods  or  were  interested  therein  or  in  the  said  sale  thereof,  or  that  the 
said  John  Peter  Moll  was  the  agent  of  the  plaintiffs  in  that  behalf ;  and  that,  at  the 
time  of  the  said  sale  and  delivery  of  the  said  goods,  and  before  the  defendants  knew 
that  the  plaintiff's  were  the  owners  of  the  said  goods  or  any  of  them,  or  interested 
therein,  or  that  the  said  John  Peter  Moll  was  the  agent  of  the  plaintiff's  in  the  sale 
thereof,  the  said  John  Peter  Moll  became,  and  was  at  the  commencement  of  this  suit, 
and  still  was,  indebted  to  the  defendants  in  an  amount  equal  to  the  plaintiff's'  claim, 
for  money  payable  l)v  the  said  John  Peter  Moll  to  the  defendants,  for  goods  sold  and 
delivered  by  the  defendants  to  the  said  John  Peter  Moll,  and  for  money  found  to  be 
due  from  the  .said  John  Peter  Moll  to  the  defendants  on  accounts  stated  between  them, 
— which  amount  the  defendants  were  willing  to  set  oft' against  the  plaintiff's'  claim. 

The  plaintiff's  demui'red  to  this  plea,  the  ground  of  demurrer  stated  in  the  margin 
being,  "  that  the  plea  does  not  allege  that  the  defendants  did  not  know  or  had  not 
the  means  of  knowing  that  Moll  was  inerely  an  agent,  but  only  that  they  did  not  know 
and  had  not  the  means  of  knowing  that  Moll  was  agent  for  the  plaintiffs  :  and  it  is  con- 
sistent with  such  plea,  that  they  knew  and  [or?]  had  the  means  of  knowing  that  Moll 
was  a  mere  agent."     Joinder. 

Sir  George  Honyman,  in  support  of  the  demurrer.  The  si.xth  plea  is  objectable 
upon  two  gi-ounds, — first,  for  not  alleging  that  the  defendants  did  not  at  the  time  of 
the  sale  know  that  Moll  was  a  mere  agent, — secondly,  for  not  alleging  that  at  the  time 
when  the  [469]  debt  as  between  Moll  and  the  defendants  was  contracted,  the  defen- 
dants did  not  know  that  he  was  a  mere  agent.  All  that  the  plea  states  is,  that  the 
goods  were  sold  to  the  defendants  by  one  Moll,  then  being  the  agent  of  the  plaintiflTs 
and  intrusted  by  them  with  the  posse.ssion  of  the  goods  as  apparent  owner  thereof  ; 
that  Moll  sold  them  in  his  own  name  and  as  his  own  goods  with  the  consent  of  the 
plaintiffs  ;  that  the  defendants  at  the  time  of  the  .sale  and  delivery  did  not  know  and 
had  not  the  means  of  knowing  that  the  plaintiffs  were  the  ownei's  of  the  goods,  or  that 
Moll  was  tlieir  agent :  and  that,  at  the  time  of  the  said  sale  and  delivery  of  the  goods, 
and  before  the  defendants  knew  that  the  plaintiffs  were  the  owners  of  the  goods,  or 
that  Moll  was  the  plaintiffs'  agent,  Moll  became,  and  continued  indebted  to  the  defen- 
dants, &c.  Where  a  man  buys  of  one  whom  he  knows  or  has  the  means  of  knowing 
is  selling  as  agent  for  somebody  else,  he  cannot  in  an  action  by  the  principal  for  the 
price  set  off'  a  debt  due  to  him  from  the  agent,  though  he  did  not  at  the  time  he  bought 
the  goods  know  icho  the  principal  was.  It  is  perfectly  consistent  with  all  that  is 
alleged  in  this  plea  that,  at  time  of  the  sale  and  of  the  indebtedness,  the  defendants 
knew  that  Moll  was  selling  as  agent.  [Willes,  J.  The  allegation  is  that  the  goods 
were  sold  by  Moll  in  his  own  name  and  as  his  own  goods,  with  the  consent  of  the 
plaintiff's.]  It  is  not  averred  that  the  defendants  bought  them  from  Moll  as  his  own 
goods,  or  that  they  did  not  know  he  was  selling  as  agent  for  some  unknown  principal. 
This  is  the  turning  point,  as  is  put  by  the  court  in  Purchell  v.  Salter,  1  Q.  B.  197, 
1  Gale  &  D.  682.  [Williams,  J.  Have  not  the  defendants  a  right  to  say  that  they 
were  justified  in  giving  credit  to  the  character  which  Moll  with  the  plaintiff^'  consent 
assumed  ?]  Clearly  not :  if  before  Moll  became  indebted  to  them,  [470]  the  defen- 
dants became  aware  that  Moll  was  selling  the  goods  as  agent,  they  have  no  right  of 


528  SEMENZA    I'.  BRINSLEY  18  C.  B.  (N.  S.)  471. 

set-oflF     In  the  notes  to  Georqe  v.  Chgdt  (1  T.  R.  359),  in  2  Smith's  Leading  Cases, 
5th  edit   108,— observing  upon  a  passage  in  the  judgment  of  the  court  of  Queen's 
Bench  in  Siiiix  v.  Bond,  5  B.  &  Ad.  389,  393,  "  It  is  a  well-established  rule  of  law  that, 
where  a  contract  not  under  seal  is  made  with  an  agent  in  his  own  name  for  an  undis- 
closed principal,  either  the  agent  or  the  principal  may  sue  upon  it;  the  defendant,  in 
the  latter  case,  being  entitled  to  be  placed  in  the  same  situation  at  the  time  of  the 
disclosure  of  the  real  principal,  as  if  the  agent  had  been  the  contracting  party,"— the 
learned  editors  say  :  "  However,  the  latter  part  of  this  rule  only  applies  where  the 
party  contracting  has  not  the  means   of   knowing  that    the  party   with    whom   he 
contracts  is  liut  an  agent.     If  he  have  the  means  of  knowing,  and,  though  he  may 
not  be  expressly  told,  still  nuist  be  supposed  to  have  known,  that  he  was  dealing,  not 
with  a  principal,  but  with  an  agent,  the  reason  of  the  above  rule  ceases,  and  then, 
cessante  ratione,  cessat  lex.     Thus,  in  Baring  v.  Corrie,  2  B.  &  Aid.  137,  Coles  &  Co., 
who  were  brokers  and  also  merchants,  sold  to  Corrie  &  Co.  in  their  own  names  sugars 
belonging  to  Baring  &  Co.,  who  brought  an  action  for  the  price.     The  true  nature  of 
the  contract  was  entered  by  Coles  &  Co.  in  their  broker's  book,  which  the  defendants 
might  if  they  pleased  have  seen :  nor  had  Coles  &  Co.  the  possession  of  the  sugars, 
which  were  lying  in  the  West  India  Docks,  whence  by  the  usage  of  the  docks  they 
could  not  have  been  taken  without  the  order  of  the  plaintiffs,  whose  principal  clerk 
signed  the  delivery  order.     Under  these  circumstances,  the  court  held  that  the  defen- 
dants had  no  right  to  set-off  against  the  plaintiffs'  demand  for  the  price  of  the  goods 
a  debt  due  to  them  from  Coles  &  Co.     'It  is  to  be  ob-[471]-served,'  said  Bayley,  J., 
'that  the  plaintiffs  did  not  trust  the  brokers  with  either  the  muniments  of  title  or  the 
possession  of  the  goods,  as  was  done  in  Ijoth  the  cases  of  liahune  v.  JFiUiams,  7  T.  E. 
360  (a),  and  George  v.  Olagett,  7  T.  R.  359.     There  is  another  circumstance  by  which 
the  defendants  might  easily  have  ascertained  whether  Coles  &  Co.  acted  as  brokers 
or  not.     According  to  the  usual  course  of  dealing,  a  broker  is  bound  to  put  dovi^n  in 
his  book  an  account  of  the  sales  made  by  him  in  that  capacity,  so  that,  if  the  defen- 
dants had  asked  to  see  the  book,  they  would  instantly  have  discovered  whether  Coles 
&  Co.  acted  as  brokers  or  not.     I  therefore  think  that  the  plaintiffs  did  not  by  their 
conduct  enable  Coles  &  Co.  to  hold  themselves  out  as  the  proprietors  of  these  goods, 
so  as  to  impose  on  the  defendants  ;  that  the  defendants  were  not  imposed  on  ;  and, 
even  supposing  that  they  were,  they  must  have  been  guilty  of  gross  negligence.     I 
cannot  think  that  the  defendants  believed  when  they  bought  the  goods  that  Coles  & 
Co.  sold  them  on  their  own  account ;  and,  if  not,  they  can  have  no  defence  to  this 
action.'"     And,  after  referring  to  Maanss  v.  Henderson,  1   East,  335,  and  Mooi'e  v. 
Clementson,  2  Campb.  22,  the  learned  editors  go  on, — "  In  the  case  of  JFarner  v.  M^Kai/, 
1  M   &  W.  591,  it  was  held  that  a  purchaser  might  set  oft'  payments  made  to  a  factor, 
if  he  believed  that  the  factoi-  had  a  right  to  sell,  and  did  sell,  to  re-pay  himself  advances  : 
but  see  the  observations  on  this  case  in  the  judgment  in  Smart  v.  Snndars,  3  C.  B.  399, 
and  per  Cresswell,  J.,  in  Fuh  v.  Kempton,  7  C.  B.  694,  where  it  was  held  that  know- 
ledge by  the  purchaser  of  goods  that  the  \'endor  sold  them  as  factor,  disentitled  him 
to  set  off  a  debt  due  by  such  factor  in  an  action  by  the  principal.     The  set-oft',  how- 
ever, to  be  available,  need  not  exist  at  the  time  of  the  sale :  if  it  arises  before  notice  of 
the  real  ownership,  it  is  sufficient."     Here,  [472]  the  defendants  do  not  say  that  they 
bought  the  goods  as  the  goods  of  Moll,  or  supposing  him  to  be  the  owner  of  them. 
[Keating,  J.     The  pleader  has  followed  the  precedent  in  Bullen  &  Leake,  2nd  edit. 
580.]     But  not  that  given  in  3  Ch.  PI.  122,  123,  and  in  Purchell  v.  Salter,  and  Carr  v. 
Hiiichliff,  i  B.  &  C.  551,  7  D.  &  R.  42.     In  Maavss  v.  Henderson,  an  English  subject, 
in  time  of  war,  who  had  received  orders  to  effect  an  insurance  for  a  neutral  foreigner, 
opened  the  policy  with  his  usual  broker  in  his  omi  name,  but  informing  him  at  the 
same  time  that  the  property  was  neutral :  and  it  was  held  that  this  was  a  sufficient 
indication  to  the  broker  that  the  party  acted  as  agent,  and  not  on  his  own  account, 
and  therefore  that  the  broker  had  no  lien  on  the  policy  so  effected  for  his  general 
balance  against  such  agent,  as  between  such  broker  and  the  principal.     In  Mows  v. 
Clementson,  Lord  Ellenborough  said  :  "  A  man  who  is  in  the  habit  of  selling  the  goods 
of  others  may  likewise  sell  goods  of  his  own  :  and,  where  he  sells  goods  as  a  principal, 
with  the  sanction  of  the  real  owner,  the  purchaser  who  is  thus  led  to  give  him  credit 
shall  on  no  account  afterwards  be  deprived  of  his  set-off  by  the  intervention  of  any 
third  person.     But  here  there  was  express  notice  to  the  purchaser  before  the  contract 
was  completed,  that  Green  in  this  particular  transaction  acted  only  as  a  factor."    That 
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is  the  true  rule.  The  mere  knowledge  that  the  seller  is  a  factor  or  agent  does  not 
deprive  the  buyer  of  his  right  of  set-off:  but,  if  he  knows  at  the  time  of  the 
purchase  that  the  seller  is  acting  as  a  factor  in  the  particular  transaction,  the  right 
to  set  off  does  not  attach.  [Erie,  C.  J.  Does  not  the  plea  come  up  to  the  doctrine 
laid  dowu  in  George  v.  Clagelt  ?]  Xot  if  the  defendants  were  aware  (and  it  is  consistent 
with  all  that  is  alleged  in  this  plea  that  they  were  aware),  at  the  time  they  bought  the 
goods  of  Moll,  that  he  was  really  selling  them  as  agent  of  a  third  per.son. 

[473]  Watkin  Williams,  contra.  The  two  points  suggested  do  not  properly  arise. 
The  plea  alleges  a  sale  and  delivery  of  the  goods  to  the  defendants  Ijy  Moll,  then 
being  the  agent  of  the  plaintiffs  and  intrusted  by  them  with  the  possession  of  the 
goods  as  apparent  owner  thereof ;  that  Moll,  having  possession  of  the  goods,  sold  and 
delivered  them  to  the  defendants  in  his  own  name  and  as  his  own  goods,  with  the 
consent  of  the  plaintifls  ;  that,  at  the  time  of  the  said  sale  and  delivery,  the  defen- 
dants did  not  know  and  had  not  the  means  of  knowing  that  the  plaintiffs  were  the 
owners  of  the  goods,  or  were  interested  therein  or  in  the  sale  thereof,  or  that  Moll 
was  the  agent  of  the  plaintifls  ;  and  that,  at  the  time  of  the  said  mle  and  deliieri/  of  the 
goods,  and  before  the  defendants  knew  that  the  plaintiffs  were  the  owners  of  them,  or 
that  ]\Ioll  was  the  plaintiffs'  agent,  the  set-oif  accrued.  The  difficulty  arises  entirely 
from  the  use  of  superfluous  words.  [Erie,  C.  J.,  suggested  that  the  plea  should  be 
amended,  by  eliminating  the  allegation  that  the  two  sales  were  contemporaneous  (a 
thing  to  the  last  degree  improbable),  and  the  allegation  that  the  defendants  did  not 
know  that  Moll  was  agent  to  the  plaintiffs ;  or  that  the  parties  should  go  down  to  trial 
on  the  pleadings  as  they  stood,  the  question  of  costs  being  reserved.  But  this  was 
not  assented  to.]  The  only  question  is,  whether  the  defendants  had  a  right  of  set-off 
at  the  time  of  the  sale.  Geoi-ge  v.  Clagett,  and  the  notes  thereto  in  2  Smith's  Leading 
Cases,  108,  lays  it  dow^n  broadly  that,  if  the  owner  of  goods  accredits  an  agent,  and 
puts  it  in  his  power  to  sell  the  goods  as  his  own,  one  who  purchases  them  from  him 
without  knowledge  of  the  agency,  is  entitled  to  set  off  a  debt  due  to  him  from  the 
agent.  [Erie,  C.  J.  Believing  him  to  be  the  owner.]  It  is  not  so  stated.  In  all 
the  cases,  whatever  was  the  language  used  by  the  court,  the  defendant  knew,  or  had 
[474]  the  means  of  knowing,  that  the  plaintiff  was  the  principal.  In  Fish  v.  Kemptun, 
7  C.  B.  687,  Wilde,  C.  J.,  .says :  "  Where  goods  are  placed  in  the  hands  of  a  factor  for 
sale,  and  are  sold  by  him  under  circumstances  that  are  calculated  to  induce  and  do 
induce  a  purchaser  to  believe  that  he  is  dealing  with  his  own  goods,  the  principal  is 
not  permitted  afterwards  to  turn  round  and  tell  the  vendee  that  the  character  he 
himself  has  allowed  the  factor  to  assume  did  not  leally  belong  to  him.  The  purchaser 
may  have  bought  for  the  express  purpose  of  setting  off  the  price  of  the  goods  against 
a  debt  due  to  him  from  the  seller.  But  the  ease  is  different,  where  the  purchaser  has 
notice  at  the  time  that  the  seller  is  acting  merel^v  as  the  agent  of  another.  In  that 
case,  there  would  be  no  honesty  in  allowing  the  purchaser  to  set  off  a  bad  debt  at  the 
expense  of  the  piincipal.  This  I  consider  to  be  clear  and  settled  law  :  and  1  think  we 
are  bound  not  to  exhibit  any  doubt  where  none  should  exist,  by  granting  a  rule." 
And  Cresswell,  J.,  says:  "If  a  factor  sells  goods  as  owner,  and  the  buyer  bona  fide 
purchases  them  in  the  belief  that  he  is  dealing  with  the  owner,  he  may  set  off  a  debt 
due  to  him  from  the  factor  against  a  demand  preferred  by  the  principal.  Lord 
Mansfield  so  lays  down  the  rule  distinctly  in  Uahone  v.  U'illiams.  '  Where,'  he  says, 
'a  factor,  dealing  for  a  principal,  but  concealing  that  principal,  delivers  goods  in  his 
own  name,  the  person  contracting  with  him  has  a  right  to  consider  him  to  all  intents 
and  purposes  as  the  principal ;  and,  though  the  real  principal  may  appear  and  bring 
an  action  upon  that  contract  against  the  purchaser  of  the  goods,  yet  that  purchaser 
may  set  of!"  any  claim  he  may  have  against  the  factor  in  answer  to  the  demand  of  the 
principal.  This  has  been  long  settled.  The  distinction  between  a  factor  and  a  broker 
is  noticed  by  Abbott,  C.  J.,  and  [475]  Bayley,  J.,  in  Baring  v.  Corrie,  2  B.  &  Aid.  137. 
Abbott,  C.  J.,  says:  'The  distinction  between  a  broker  and  a  factor  is  not  merely 
nominal,  for  they  differ  in  many  important  particulars.  A  factor  is  a  pei'son  to  whom 
goods  are  consigned  for  sale  by  a  merchant  residing  abroad,  or  at  a  distance  from  the 
place  of  sale,  and  he  usually  sells  in  his  own  name,  without  disclosing  that  of  his 
principal :  the  latter,  therefore,  with  full  knowledge  of  these  circumstances,  trusts  him 
with  the  actual  possession  of  the  goods,  and  gives  him  authority  to  sell  in  his  own 
name.  But  the  broker  is  in  a  clifferent  situation  :  he  is  not  trusted  with  the  posses- 
sion of  the  goods,  and  he  ought  not  to  sell  in  his  own  name.     The  principal,  there 
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foi-e,  who  trusts  a  broker,  has  a  n'ght  to  expect  that  he  will  not  sell  in  his  own  name. 
In  all  the  cases  cited,  the  factor  was  in  actual  possession  of  the  goods,  and  the 
purchasers  could  not  know  whether  they  belonged  to  him  or  not ;  and,  at  all  events, 
thev  knew  that  he  had  a  light  to  sell  the  goods.' "  The  decision  of  this  court  in 
Norwood  V.  Dn^s^ir,  14  C.  B.  (N.  S.)  574,  as  far  as  it  goes,  is  in  favour  of  the  present 
defence.  The  Exchequer  Chamber,  in  overruling  that  decision  (see  17  C.  B.  (N.  S.) 
466),  held  that  the  knowledge  of  Dresser's  agent  was  the  knowledge  of  Dresser  himself, 
though  acquired  long  before  he  became  snch  agent.  The  substance  of  this  plea  is, 
that  the  goods  in  question  were  sold  by  Moll  as  the  owner,  and  bought  by  the  defen- 
dants in  the  belief,  induced  by  the  plaintiffs'  conduct,  that  he  was  the  owner  :  and 
that  brings  the  case  within  the  rule  in  Carr  \.  Hinchliff,  4  B.  &  C.  551,  7  D.  (fe  R.  42. 

Sir  G.  Honyman,  in  reply,  was  stopped  by  the  court. 

WiLLES,  .7.,  now  delivered  the  judgment  of  the  court : — 

[476]  This  was  an  action  for  goods  sold  and  delivered.  The  sixth  plea,  the 
validity  of  which  is  in  question,  alleged  a  set-off  against  one  Moll,  who  is  stated  to 
have  been  the  factor  or  agent  of  the  plaintiffs.  To  that  plea  the  defendants  demurred, 
on  the  ground  that  it  did  not  allege  that  the  defendants  did  not  know  oi'  had  not  the 
means  of  knowing  that  Moll  was  merely  an  agent,  but  only  that  they  did  not  know, 
and  had  not  the  means  of  knowing,  that  he  was  agent  for  fhe  plaintiffs  ;  and  the  plaintiffs 
joined  in  demurrer. 

The  case  was  argued  in  the  course  of  the  last  term,  before  the  Lord  Chief  Justice, 
my  Brother  Keating,  and  myself;  and  the  court  took  time  to  consider. 

The  question  is  whether  the  plea  sufficiently  identifies  Moll  with  the  plaintiffs,  so 
as  to  shew  that  a  set-oft' against  him  is  available  in  an  action  brought  by  them.  It 
was  attempted  to  sustain  it  hy  a  reference  to  a  series  of  authorities,  beginning  with 
the  case  of  Gcnrge  v.  Clagetl,  7  T.  R.  359,  commented  upon  in  2  Smith's  Leading  Cases, 
5th  edit.  359.  The  plea  alleges  that  Moll  was  intru.sted  by  the  plaintiff's  with  the 
possession  of  the  goods  as  apparent  owner  thereof,  and,  so  having  possession  of  them, 
sold  them  to  the  defendants  in  his  own  name  and  as  his  own  goods,  with  the  consent 
of  the  plaintift's  :  it  then  goes  on  to  allege  that,  at  the  time  of  the  said  sale  and  delivery 
of  the  goods,  the  defendants  did  not  know,  and  had  not  the  means  of  knowing,  that 
the  plaintiffs  were  the  owners  of  the  goods  or  were  interested  therein  or  in  the  said 
sale  thereof,  or  that  Moll  was  the  agent  of  the  plaintiffs,  and  that  at  the  time  of  the 
sale  and  delivery  of  the  goods,  and  before  the  defendants  knew  that  the  plaintiffs 
were  the  owners  of  the  goods,  or  interested  therein,  or  that  Moll  was  their  agent  in 
the  sale  thereof,  Moll  became  and  continued  indebted  to  the  defendants  in  the  amount 
which  they  seek  to  set  oft'. 

[477]  It  is  necessary  to  consider  whether  the  averments  in  this  plea  satisfy  the 
conditions  under  which  a  set-off  of  a  debt  due  from  a  factor  against  a  claim  for  the 
price  of  the  goods  by  his  principal  is  allowed.  The  rule  of  law  upon  this  subject  is 
well  stated  in  the  marginal  note  to  the  ease  of  Gm-ge  v.  Claxjeii,  viz.  that,  if  a  factor 
sells  goods  as  his  own,  and  the  buyer  knows  nothing  of  any  principal,  the  buyer  may 
set  off  any  demand  he  may  have  on  the  factor  against  the  demand  for  the  goods  made 
by  the  principal.  One  may  observe,  as  has  often  been  suggested,  and  as  was  very 
clearly  pointed  out  by  Holroyd,  J.,  in  Carr  v.  HinrhUf,  4  B.  &  C.  547,  6  D.  &  R.  42, 
that  the  difficulty  was,  not  in  setting  up  as  a  defence  against  the  principal  that  which 
would  be  a  defence  against  the  factor,  by  way  of  extinguishment  of  the  claim  of  the 
former,  but  in  applying  the  statute  of  set-oft',  and  saying  that  the  terms  of  that 
statute  were  .satisfied,  so  as  to  say  that  the  debt  of  the  factor  should  for  the  purpose 
of  the  action  be  considered  as  the  debt  of  the  principal.  That  difficulty,  however, 
was  got  over,  and  the  factor  and  the  principal  were  identified  by  that  decision,  for  the 
purpose  of  the  statute  ;  and  it  was  held  that  the  existence  of  the  set>off,  without  any 
knowledge  of  the  agency,  entitled  the  debtor  to  set  up  as  against  the  principal  the 
defence  of  set-off  as  a  quasi  extinguishment,  notwithstanding  the  words  of  the  statute 
of  set-off. 

In  order  to  make  a  valid  defence  within  the  rule  above  stated,  it  is  obvious  that 
the  plea  should  shew  that  the  contract  was  made  by  a  person  whom  the  plaintiff  had 
intrusted  with  the  possession  of  the  goods,  that  that  person  sold  them  as  his  own 
goods  Ml  his  own  name  as  principal  with  the  authority  of  the  plaintiff,  that  the  defen- 
dant dealt  with  him  as  and  lielieved  him  to  be  the  principal  in  the  transaction,  and 
that  [478]  before  the  defendant  was  undeceived  in  that  respect,  the  set-off  accrued 
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l^poii  the  true  construction  of  this  plea,  taking  all  the  averments  together,  it  is 
quite  consistent  that  the  seller,  Moll,  was  a  factor,  and  sold  the  goods  in  his  own 
name,  as  is  usual  with  factors,  and  yet  that  the  defendants  ma}'  have  bought  the 
goods  well  knowing  that  Moll  was  not  the  owner,  but  that  he  had  a  principal,  though 
they  did  not  know  who  that  principal  was.  This  would  satisfy  all  the  averments  in 
the  plea.  Indeed,  the  plea  studiously  avoids  averring  that  which  is  the  gist  of  a 
defence  of  this  sort,  viz.  that  the  defendant  knew  nothing  of  any  principal.  We 
think  that  the  principle  laid  down  in  Ge.wge  v.  Clagett  cannot  be  extended  to  such  a 
case  as  this,  where  the  buyer  is  dealing  with  a  known  agent,  though  he  does  not  at 
the  time  know  who  the  particular  principal  is. 

We  regret  that  we  are  obliged  to  decide  this  case  upon  the  construction  of  the 
plea.  But  Mr.  Williams  declined  to  accede  to  the  suggestion  of  the  court  that  he 
should  amend  his  plea,  and  Sir  George  Honj^man  has  not  applied  to  strike  it  out  as 
being  embarrassing.  Under  these  circumstances,  therefore,  we  are  bound  to  put  the 
best  construction  we  can  upon  it ;  and,  for  the  reasons  above  stated,  we  hold  that  it 
does  not  amount  to  a  defence. 

The  plaintiffs  will  do  well  to  have  the  facts  specially  found  at  the  trial ;  so  that, 
if  it  should  lie  thought  that  we  have  put  too  rigid  a  construction  upon  the  plea,  it 
may  be  set  right  in  a  court  of  error. 

Judgment  for  the  plaintiffs. 

[479]     Swire  v.  Leach.     Jan.  29th,  186-5. 

[S.  C.  34  L.  J.  C.  P.  1.50  ;  11  L.  T.  680  ;  11  Jur.  N.  S.  179  ;  13  W.  R.  38.5.  Followed, 
Miles  v.  Furher,  1873,  L.  R.  8  Q.  B.  77.  Referred  to,  Johnson  v.  Lancashire  and 
Yorhhire  Raihvay,  1878,  3  C.  P.  D.  507  ;  The  IVinlcfidd,  [1902]  P.  .57.] 

1.  Goods  deposited  with  a  pawn-broker  in  the  way  of  his  trade,  are  privileged  from 
distress  ;  and  this  though  they  may  have  been  pledged  more  than  twelve  months. 
— 2.  And,  held,  that  the  proper  measure  of  damages  was,  the  value  of  the  goods,  and 
not  merely  that  of  the  plaintiff's  interest  therein. 

This  was  an  action  of  trovei'  for  goods  which  had  been  deposited  with  the  plaintiff 
in  the  way  of  his  trade  of  a  pawn-broker.  The  declaration  alleged  for  special  damage, 
injury  to  the  plaintiff's  trade,  &c.  Plea,  not  guilty  by  statute,  the  statute  referred  to 
in  the  margin  being  the  11  G.  2,  c.  19,  s.  21. 

The  cause  was  tried  before  Pigott,  B.,  at  the  last  Assizes  at  Liverpool.  It  appeared 
that  the  plaintiff  carried  on  the  business  of  a  pawn-broker  at  Manchester ;  and  that, 
under  a  warrant  of  distress  for  rent  in  arrear,  the  defendant  as  broker  seized  amongst 
other  things  a  quantity  of  unredeemed  pledges,  which  it  was  contended  on  the  part 
of  the  plaintiff  were  privileged  from  distress.  There  was  conflicting  evidence  as  to 
the  value  of  the  articles  so  seized  and  so  alleged  to  be  protected,  but,  according  to  the 
evidence  of  the  plaintiff's  witnesses,  they  were  worth  between  301.  and  351. 

On  the  part  of  the  defendant  it  was  insisted  that  unredeemed  pledges  in  the  hands 
of  a  pawn-broker  are  not  privileged, — the  protection  only  applying  where  the  goods 
are  in  the  hands  of  a  person  who  has  something  to  do  to  them  in  the  way  of  his  trade  : 
and,  as  to  the  measui-e  of  damages,  it  was  submitted  that  the  plaintiff,  at  all  events, 
was  not  entitled  to  recover  the  value  of  the  goods  themselves,  but  onl}'  the  value  of 
his  interest  in  them  :  and,  further  that,  assuming  that  the  privilege  existed,  it  was 
inapplicable  to  those  goods  which  had  been  in  pledge  for  more  than  twelve  months, 
these  being  by  the  provisions  of  the  Pawnbrokers  Act,  39  &  40  G.  3,  c.  99,  s.  17, 
forfeited  :   IFalkr  v.  Smith,  5  B.  &  Aid.  439,  1  D.  &  R.  1. 

The  learned  judge  over-ruled  the  objection  :  and  he  [480]  directed  the  jury 
to  find  for  the  plaintiff  for  the  value  of  the  goods  so  seized,  distinguishing  between 
those  which  had  been  pledged  more  and  those  which  had  been  pledged  less  than 
a  year. 

The  jury  accordingly  returned  a  verdict  for  the  plaintiff,  damages  301.,  subject  to 
a  motion  to  enter  a  nonsuit,  or  to  reduce  the  damages. 

Monk,  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule  calling  upon  the  plaintiff 
to  shew  cause  why  a  verdict  should  not  be  entered  for  the  defendant,  or  a  nonsuit ; 
or  for  a  new  trial,  on  the  ground  that  the  learned  judge  mi.sdirected  the  jury  in 
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holding  that  the  plaintiff's  goods  were  exempted  from  distress  for  rent ;  or  why  the 
damages  should  not  be  reduced  to  such  sum  as  the  court  should  direct. 

\V.  Saiidars  and  Holker  now  shewed  cause.     The  goods  in  question  are  clearly 

privileged  from  distress,  according  to  the  second  rule  stated  in  the  notes  to  Simpson 

V.  Haiiojip  (W'iWes,  512),  in  1  Smith's  Leading  Cases,  368,  373,  — as  being  "things 

delivered  to  a  person  exeicising  a  public  trade,  to  be  carried,  wrought,  worked  up,  or 

managed  in  the  way  of  his  trade  or  employ."     In   Adams  v.  Grune,  1  C.  &  M.  3.S0, 

387,  3  Tvrwh.  326, — where  goods  sent  to  the  premises  of  an  auctioneer  for  sale  were 

held   to   be  privileged,— Bayley,   J.,   in   giving  judgment,  says:    "The   privilege  in 

question  has  been  established  for  a  very  considerable  period  of  time.     Lord  Coke  (Co. 

Litt.  47  a.)  treats  of  it  as  being  well  known,  and  the  principle  of  exemption,  according 

to  him,  is  that  it  is  for  the  benefit  of  trade.     Among  other  instances  put  by  him  is 

the  instance  of  'goods  going  to   a   fair   or   market.'     Now,   why   should    they    be 

privileged  ?    They  are  privileged  because  interest  reipublicse  that  buyer  and  seller 

should  [481]  be  brought  together,  that  a  man  should  have  an  opportunity  of  going  to 

some  particular  place  to  which  goods  might  be  brought  for  the  purpose  of  sale  ;  and 

therefore  it  is  one  of  the  old  established  principles,  that  goods  on  their  way  to  a  fair, 

or  on  their  way  to  a  market,  shall  be  privileged,  for  the  benefit  which  results  to  the 

public  from  there  being  a  settled  place  at  which  the  articles  may  be  bought.     It  is 

highly  beneficial  to  the  manufacturers  of  goods,  to  the  handycraftmen,  and  to  many 

others,  who  are  encouraged  to  make  goods  at  theii-  own  premises  by  the  facility  in 

disposing  of  them.     Where  will  they  be  likely  to  dispose  of  them  1     Why,  at  those 

places  to  which  purchasers  will  from  time  to  time  resort.     They  will  resort  to  a  fair 

or  to  a  market ;  and  therefore  the  privilege  and  the  exemption  from  distress  at  that 

place  is  of  great  importance  to  the  person   who  is   the  proprietor  or  the  original 

manufacturer  of  the  goods.     The  privilege  has  from  time   to  time  been  extended 

according  to   new  modes  of  dealing  established  between   parties  ;    and   one  of  the 

modei-n  modes  is  the  case  of  a  factor  ;  and  I  should  observe  what  is  said  by  Mr.  Justice 

Blackstone   in   his  Commentaries  (vol.   3,   p.   8),   that  there  is   no  hardship   in   the 

privilege  which  is  allowed  to  exist  in  these  cases,  because  the  privilege  genei'all}'  arises 

to  goods  which  no  one  could  suppose  to  be  the  property  of  the  indixidual  from  whom 

the  rent  was  due.     The  rent  is  due  in  respect  of  premises  for  the  hiring  of  which  the 

person  who  acts  in  that  place  is  the  person  amenable  for  the  rent ;  and,  if  you  were 

to  seize  the  goods  of  a  third  person,  you  would  enforce  payment,  not  from  the  man 

who  had  contracted  to  pay,  l)ut  from  a  perfect  stranger ;  and  in  reality  you  would  be 

taking  the  goods  of  one  man  to  pay  the  debt  of  another.     The  case  of  a  factor  is  a 

case  strongly  analogous  to  the  case  in  question  :  and  the  two  cases  which  have  been 

mentioned,  [482]  of  Thompsm  v.  Mashiter,  8  J.  B.   Moore,   2.54,   1   Bingh.   283,  and 

Oilman  v.  Elton,  3  Brod.  &  B.  75,  6  J.  B.  Moore,  243,  establish  the  position  that,  in 

the  case  of  a  factor,  the  goods  of  the  principal  on  the  premises  of  the  factor  are 

exempted  from  distress  for  rent  issuing  out  of  the  premises  in  which  the  goods  are 

deposited,  and  yet  those  goods  are,  generally  speaking,  deposited  for  a  much  greater 

period  of  time  than  goods  at  an  auction-room      But,  why  are  they  protected  ?     Why, 

interest,  reipublicic  that  the  goods  of  the  principal  should  find  their  way  to  a  place 

where  there  \\\\\  be  a  resort  for  sale  :  and,  if  you  have  goods  in  the  hands" of  a  factor, 

you  will  be  more  likely  to  sell  those  goods,  because  the  factor's  premises  will  be  a 

place  of  resort  for  those  very  persons  who  ha\e  occasion  for  goods  in   which  that 

factor  deals."     And  Vaughan,  B.,  .says  :  "  In  the  case  of  Gisbmim  v.  Hurst,  1  Salk.  249, 

the  rule  was  laid  down  with  a  great  deal  of  correctness,  and  it  has  been  acted  on  in 

all  the  courts  in  Westminster  Hall  whenever  this  question  has  arisen.     The  rule  as 

laid  down  in  that  case,  and  adopted  afterwards  in  Gilmun  v.  Eltun,  6  J.  B.  Moore,  243, 

3  Brod.  &  B.  75,  and  all  the  subsequent  cases,  is  that,  wherever  goods  were  delivered 

to  a  person  carrying  on  a  public  trade  or  employment,  to  be  carried,  wrought,  or 

managed  in  the  way  of  trade,  they  should  be  privileged.     It  does  not  appear  to  me 

that  those  words  are  to  be  scanned  with  any  critical  nicety.     I  should  be  disposed, 

certainly,  I'ather  to  enlarge  than  to  narrow  or  cripple  in  any  manner  the  construction 

of  the  words  'cariied,  wrought,  or  managed  in  the  way  of  trade  or  employment.'" 

Blackstone  says,— 3  Comm.  8,— "Goods  delivered  to  a  man  to  be  used  by  him  in  the 

way  of  trade  shall  not  he  liable  to  distress.     As,  a  horse  standing  in  a  smith's  shop  to 

be  shoed,  or  in  a  common  inn  ;    or  cloth  at  a  tailor's  house  ;  or  corn  sent  [483]  to  a 

mill  or  a  market.     For  all  these  are  protected  and  privileged,  for  the  benefit  of  trade, 
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and  are  supposed  in  common  presumption  not  to  belong  to  the  owner  of  the  house, 
but  to  his  customers."  This  is  adopted  from  Gilbert  on  Distresses,  35.  The  right  of 
the  landlord  to  distrain  for  rent  in  arrear  is  an  exception  on  the  common  law  of 
England :  and  that  right  is  properly  limited  where  it  interferes  with  the  interest  of 
the  public, — where  the  goods  must  be  well  known  not  to  belong  to  the  tenant,  but  to 
be  intrusted  to  him  in  the  way  of  his  trade.  That  is  the  foundation  upon  which  all 
the  cases  rest.  In  Gihat/n  v.  Irescm,  3  Q.  B.  39,  materials  in  the  house  of  a  manu- 
facturer for  the  purpose  of  his  trade,  were  held  not  to  be  distrainable.  "  The  principle 
of  the  exemption,"  says  Parke,  B.,  in  Musprait  v.  Gi-ei/i/ri/,  1  M.  &  W.  633,  Tyrwh.  & 
G.  1086 (d),  "is  the  public  good;  that  is,  that  all  men  may  freely  and  without 
interruption  or  danger  of  the  loss  of  their  goods  deal  with  those  who  carry  on  trades 
or  businesses  for  the  benefit  of  all  indiscriminately,  or  buy  or  sell  in  fairs  or  markets, 
and  thus  supply  themselves  with  the  commodities  of  life.  Such  being  the  principle, 
it  appears  to  me  that,  in  order  to  give  it  full  effect,  we  ought  to  hold  that  not  merely 
chattels  aie  privileged  from  distress  which  are  placed  on  the  lands  chargeable  with  it, 
in  order  to  have  something  done  with  them  by  the  person  there  canying  on  his  trade, 
but  that  all  are  exempt  which  are  necessarily  placed  there,  and  whilst  they  are  there, 
in  order  to  enable  their  owner  to  enjoy  the  full  benefit  of  the  trade  or  business  as  it 
is  there  carried  on.  It  is  not,  I  think,  because  the  chattels  are  to  be  worked  upon 
the  lauds  so  chargeable  (though  that  is  the  most  familiar  case),  but  because  they  are 
necessarily  placed  [484]  on  those  lands,  that  the  privilege  is  allowed  by  the  law  :  and, 
if  the  goods  are  necessarily  placed  there,  in  order  to  enjoy  the  benefit  of  the  trade,  it 
is  immaterial  what  is  to  be  done  with  them.  I  may  also  observe,  with  reference  to 
one  part  of  this  proposition,  that  there  appears  to  be  no  dispute .  but  that  the  word 
'  public '  is  to  be  understood  to  refer  to  every  trade  or  employ  carried  on  generaUy  for 
the  benefit  of  any  persons  who  choose  to  avail  themselves  of  it,  as  distinguished  from 
a  special  employment  by  one  or  particular  individuals  ;  although  it  be  not  '  public  '  in 
the  sense  that  all  the  King's  subjects  have  a  right  to  insist  on  the  trader  accepting 
their  goods,  and  that  an  indictment  or  action  would  lie  if  he  did  not, — a  predicament 
which  is  peculiar  at  this  day  to  an  innkeeper,  or  perhaps  a  carrier  also ;  though  Lord 
Holt,  in  12  Mod.  484,  considered  it  to  belong  to  all  other  trades  which  a  man  professed 
to  carry  on  for  all  persons  indiscriminately."  And,  after  an  elaborate  review  of  the 
authorities,  the  learned  Baron  concludes, — "  I  think,  for  the  reasons  above  given,  it  [the 
exemption]  applies  to  every  case  in  which  a  chattel  is  necessarily  brought  on  the 
premises  of  the  trader,  in  order  to  enable  the  owner  to  enjoy  the  benefit  of  the  trade." 
Patteson,  J.,  in  CTibacm  v.  Iresmi,  says  :  "I  do  not  know  what  is  meant  by  the  phrase 
'public  trade.'  It  is  said  in  Simpson  v.  Hartopp,  Willes,  51-5,  that  'materials  sent  to 
a  weaver,  or  cloth  to  a  tailor  to  be  made  up,  are  priWleged  for  the  sake  of  trade  and 
commerce  : '  but  the  trade  of  a  tailor  is  not  public,  any  more  than  that  of  a  silk-weaver. 
If  be  were  obliged,  as  a  carrier  is,  to  receive  whatever  is  sent  to  him,  the  case  might 
be  different :  but  he  is  under  no  such  obligation."  In  Musprait  v.  Gieyonj,  the  barge 
was  on  the  premises  for  the  convenience  of  the  owner,  and  not  for  the  purpose  of 
trade  and  commerce.  So  of  the  brewer's  casks  sent  to  the  [485]  publican's  premises 
with  beer:  ■J(Aile  v.  Jackson,  7  M.  &  AV.  450.  The  rule  is  thus  stated  in  the  notes  to 
Poole  v.  LongueiiU,  2  Wms.  Saund.  290  a.,  n.  (y) :  "  The  exemption  from  distress 
appears  to  be  an  accessory  to  the  pri\ilege  allowed  by  the  law  to  cattle  or  other  goods 
going  to,  or  at,  fairs  and  markets,  for  affording  encouragement  and  protection  to 
persons  frequenting  them.  But  it  has  been  held  that  this  privilege  does  not  extend 
to  mere  customers  resorting  to  the  shop,  warehouse,  or  manufactory  of  individuals  : 
and,  accordingly,  in  a  case  where  salt  was  manufactured  and  publicly  sold  at  certain 
salt  works,  and  carried  away  in  boats  of  the  purchasers,  which  came  for  the  purpose 
of  being  loaded  with  it  into  a  cut  or  canal  on  the  premises,  communicating  with  a 
public  navigation,  it  was  held  that  the  boat  of  an  alkali  manufacturer,  which  was  lying 
in  this  cut  or  canal  for  the  purpose  of  receiving  and  cairying  away  salt  bought  by  him 
for  the  purpose  of  his  manufacture,  was  not  privileged  from  distress  :  Muspiatt  v. 
Gregory,  1  M.  &  W.  633,  Parke,  B.,  disseutiente  :  affirmed  in  Cam.  Scacc.  3  M.  &  W. 
677.  In  this  case  the  boat  had  been  left  by  the  owner  for  his  own  convenience  in 
the  place  where  it  was  distrained,  and  it  w^as  not  brought  or  left  there  for  the  purpose 

(o)  Affirmed  on  error  in  the  Exchequer  Chamber,  Muspratt  v.   Giegonj,  3  M.  & 
W.  677. 
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of  bciu'^  tiikeii  care  of,  managed,  or  in  any  way  dealt  with  by  the  tenant  of  the  laud  : 
and  therefore  the  case  was  held  not  to  fall  within  the  pi'iviloge  from  distress  established 
in  favour  of  things  delivered  to  a  person  exercising  a  public  trade,  to  be  carried, 
wrought,  or  managed,  in  the  way  of  his  trade  or  business,  as  in  the  instances  put  in 
the  okler  books,  of  a  horse  standing  in  a  smith's  shop  to  be  shoed,  or  in  a  common 
inn,  or  cloth  at  a  tailor's  shop,  or  corn  sent  to  a  mill  or  market  (3  Bl.  Comm.  8) ;  which 
privileu-e  has  been  extended  by  modern  authorities  to  the  cases  of  goods  delivered  to 
factors^— 6'i/«'a«  v.  Mon,  3  B.  &  B.  [486]  75,  6  J.  B.  Moore,  243 ;  and  wharfingers,— 
Thonipmi  v.  Mushiter,  1  Bingh.  283,  8  J.  B.  Moore,  254,  Matt/lias  v.  Mesnanl,  2  C.  & 
P.  353 ;  auctioneers,— ^'/(/."W  v.  Granc,  1  C.  &  M.  380,  3  Tyrwh.  326 ;  and,  lastly, 
carcase-butchers,— £»-0M'«  v.  Shevill,  2  Ad.  &  E.  138,  4  N.  &  M.  277  ;  but  has  not  been 
allowed  to  carriages  standing  at  livery,— /VaHcis  v.  Jl'i/ait,  3  Burr.  1498;  nor  to 
stocking-frames  sent  with  materials  to  a  weaver  (though  the  materials  themselves 
would  be  privileged),— /roo(^  v.  Clarke,  1  C.  &  J.  484,  1  Tyrwh.  314  ;  nor  to  a  threshing- 
machine  let  to  the  tenant,— i^mtoft  v.  Loffan,  9  Bingh.  676,  3  M.  &  Scott,  82 ;  nor  to 
brewers'  casks  sent  to  a  public-house  with  beer,  and  left  there  till  the  beer  is 
consumed,— </oH/e  v.  .lachson,  7  M.  &  W.  450."  In  Findonv.  M'Laren,  6  Q.  B.  891, 
I'oods  in  the  hands  of  a  commission-agent  for  sale  in  the  way  of  his  busines.s,  were 
held  exempt  from  distress.  In  Brown  v.  Arunddl,  10  C.  B.  54,  goods  sent  to  an 
auctioneer  for  sale  on  premises  occupied  by  him,  were  held  to  be  privileged  from 
distress  for  rent,  although  the  place  of  sale  was  merely  hired  for  the  occasion, — or 
even  where  the  occupation  had  been  acquired  by  the  auctioneer  by  an  act  of  trespass. 
The  like  was  held  in  JFilliams  v.  Holmes,  8  Exch.  861. 

The  pioper  measure  of  damages,  where  goods  have  been  taken  Ijy  a  wrong-doer 
out  of  the  hands  of  a  bailee,  is  their  value.  [Erie,  C.  J.  The  plaintift'  would  be 
liable  over  to  that  extent  to  the  true  owner.]  There  is  no  substantial  distinction  in 
this  respect  between  pledges  which  were  forfeited  by  lapse  of  time  and  those  which 
were  not.  Until  sold,  the  property  in  the  pledge  continues  in  the  pawnoi',  notwith- 
standing the  lapse  of  twelve  months.  In  IVuller  v.  Smith,  5  B.-  &  Aid.  439,  1  D.  & 
\i.  1,  it  was  expressly  held  that  a  pawn-broker  has  no  right  to  sell  unredeemed  pledges 
after'  the  expiration  of  a  year  from  the  time  the  goods  [487]  were  pledged,  if  the 
original  [?]  owner  tender  him  the  principal  and  interest  due.  The  mode  of  conducting 
the  sale  is  regulated  by  the  39  &  40  G.  3,  c.  99,  ss.  17,  18,  20  ;  but  the  properly  is 
unchanged  until  actual  sale. 

Monk,  Q.  C,  in  support  of  his  rule.  It  is  assumed  that  all  goods  delivered  to  a 
tradesman  in  the  course  of  his  trade  are  pr'otected  from  distress.  That,  however,  is 
not  the  principle  upon  which  the  exemption  rests.  To  entitle  the  goods  to  the 
privilege,  they  must  be  upon  the  premises  for  the  purpose  of  being  cari'ied,  wrought, 
or  manufactured  by  the  person  upon  whose  premises  they  are  found  :  Read  v.  Bwrh/j, 
Cro.  Eliz.  549,  596  ;  Gkboarn  v.  Hurd,  1  Salk.  249.  The  business  of  a  pawn-broker  is 
not,  to  carry  or  to  do  any  work  upon  goods,  but  merely  to  grant  loans  on  the  deposit 
of  goods.  In  the  case  of  the  carcase-butcher, — Brown  v.  Shevill,  2  Ad.  &  E.  138, 
4  j^.  &  M.  277, — there  was  something  to  be  done  with  the  beast.  In  the  case  of  the 
wharfinger, — Thompson  v.  Mashitei;  8  J.  B.  Moore,  254,  1  Bingh.  283, — the  goods  were 
deposited  for  the  purpose  of  being  "managed"  by  the  wharfinger,  and  kept  safely. 
In  the  case  of  the  pawuljroker,  the  goods  are  held  only  as  collateral  secui-ity  for  the 
re-payment  of  the  loan.  The  true  principle  is  that  laid  down  by  Alder.son,  B.,  in 
Musprutt  V.  Gregory,  1  M.  &  W.  645  ;  and  it  is  not  to  be  extended.  "The  boat,"  said 
that  learned  judge,  "is  clearly  not  within  the  description  of  goods  delivered  to  a 
tradei-  to  be  carried  or  wrought  (i.e.  worked  up  into  anothei'  form)  in  the  way  of  his 
trade  oi'  employ ;  for  there  is  nothing  to  be  done  to  it ;  it  is  not  brought  to  be 
repaired  or  altered  in  any  way.  Then,  is  it  delivered  to  be  managed  in  the  way  of 
the  trade  or  employ  of  the  person  to  whom  it  is  so  delivered  1  In  Simpson  v.  [488] 
Ilarlopp,  Willes,  512,  the  word  'managed'  appears  to  be  used  as  synonymous  with 
'manufactured.'  But  that  is  too  limited  a  sense  of  the  expression;  for  the  courts 
have  held  that  goods  sent  to  a  factor  by  a  merchant  are  privileged  from  distress  under 
this  head.  I  think,  therefore,  that  it  extends  both  to  the  working  up  of  goods  from 
their  unwrought  state  into  a  new  form,  as  a  manufacturer ;  and  also  to  the  dealing 
with  the  goods  as  aiticles  of  trade,  in  their  original  or  their  wrought  state  as  articles 
of  commerce,  as  a  factor.  And  the  ti'ue  principle  seems  to  be  that,  where,  in  order 
to  the  exercising  such  a  public  trade  at  the  place  in  question,  it  is  necessary  that  the 
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goods  should  be  delivered  into  the  custody  of  the  person  canyiug  it  on  there,  the  law 
111  consideration  of  the  beuetit  which  the  commonwealth  derives  from  the  carrying  on 
of  the  trade,  protects  from  distress  the  goods  so  delivered."  In  Joule  v.  Jackson, 
7  M.  &  W.  150,  Parke,  B.,  says  :  "  Prima  facie,  every  deposit  of  goods  upon  the 
premises  where  the  trade  is  carried  on  would  have  relation  to  that  trade,  and  an 
exemption  from  distress  would  in  that  view  be  for  the  public  good.  But,  to  hold  all 
such  goods  to  be  exempt,  would  be  establishing  a  very  wide  principle  :  and,  the  case 
of  Maapratt  v.  Gregory  having  decided  that  the  priueiple  of  exemption  already  laid 
down  in  the  books  ought  not  to  be  extended,  we  are  bound  by  that  decision.''  There 
is  quite  as  much  notoriety  in  the  course  of  business  of  a  livery-stable  keeper  as  in  that 
of  a  pawn-broker ;  and  yet  it  is  settled  that  horses  and  carriages  standing  at  livery 
are  not  exempted  from  distress  for  rent:  Parsons  v.  Gini/eU,  4  C.  B.  545.  "The 
ipiestion,"  says  Wilde,  C.  J.,  "in  all  these  cases  is,  whether  the  goods  are  placed  in 
tlie  hands  of  the  tenant  merely  with  the  intent  that  thej'  shall  remain  upon  the 
premises,  or  with  a  view  of  having  labour  or  skill  bestowed  upon  [489]  them, — which 
rs  the  principal  object,  and  which  is  incidental  I  If  the  goods  are  sent  to  the  premises 
tor  the  purpose  of  being  dealt  with  in  the  way  of  the  party's  trade,  and  are  to  remain 
upon  the  premises  until  that  purpose  is  answered,  and  no  longer,  the  case  falls  within 
one  class ;  but,  if  they  are  sent  for  the  purpose  of  remaining  there  merely  at  the  will 
(if  the  owner,  there  being  no  work  to  be  done  upon  them,  it  falls  within  a  totally 
distinct  consideration.  The  case  of  a  horse  sent  to  a  livery-stable  riierelif  to  be  cleaned 
and  fed,  is  very  different  from  one  where  he  is  sent  to  remain  during  the  owner's 
pleasure,  the  feeding  and  grooming  being  only  incident  to  the  principal  object. 
Considering  this  as  the  case  of  a  horse  that  is  sent  to  remain  upon  the  premises,  and 
that  all  the  livery-staljle  keeper  has  to  do,  is  to  bestow  upon  it  such  feed  and  manage- 
ment as  are  requisite  to  the  health  and  comfort  of  the  animal  while  there, — under 
which  class  does  it  range  itself?  The  general  principle  of  law  undoubtedly  i.s,  that 
all  goods  found  upon  the  premises  are  liable  to  be  distrained  for  rent.  Upon  that 
general  rule,  two  exceptions  only  are  engrafted.  The  first  is,  where  the  article  is 
sent  for  the  sole  purpose  of  having  the  labour  or  skill  of  the  artisan  performed 
upon  it,  and  is  to  be  I'eturned  to  the  owner  as  soon  as  that  purpose  had  been  accom- 
plished. Such  is  the  case  of  the  horse  sent  to  the  farrier  to  be  shod  :  the  horse  is 
necessarily  taken  there  for  the  purpose,  and  necessai-ily  remains  there  while  it  is 
being  performed.  Such  likewise  is  the  case  of  the  tailor,  who,  it  seems,  formerly 
received  the  materials  fr-om  the  employer',  to  be  fashioned  irrto  gar'ments.  The 
cloth,  or  other-  material,  was  sent  to  the  shop  for  the  mere  pur-pose  of  havirrg  wor-k 
done  upon  it,  and  was  to  be  retur-ned  irr  arr  altered  shape.  These  remarks  embrace 
a  very  corisider-able  rauge  of  cases,  in  which  goods  are  re-[490]-ceived  for  the  purpose 
of  having  something  done  to  them,  not  for  the  purpose  of  occupying  the  premises. 
The  second  exception  is,  wher-e  goods  are  sent  to  the  party's  premises  in  the  way  of 
his  trade,  for  the  purpose  of  sale.  It  appears  to  me  that  all  the  cases  cited  that 
profess  to  range  themselves  under  this  head,  strictly  do  so.  Upon  what  precise 
ground  the  privilege  of  goods  at  a  wharfinger's  rests,  does  not  very  distiirctly 
appear.  I  incline  to  think  it  arose  fr-om  the  circumstance  of  there  havirrg  in  fornrer 
times  existed  only  certain  wharfs,  at  which  all  per-sons  were  ohiitjed  to  land  their  goods, 
arrd  at  which  it  does  not  appear  that  goods  were  landed  for  any  other  purpose  than 
that  of  sale.  Thompson  v.  Mashiter  was  the  case  of  goods  consigned  by  the  owner-  to 
a  factor  for  sale,  arrd  deposited  by  the  latter  in  a  warehouse  belonging  to,  and  part  of, 
a  public  wharf,  at  a  weekly  r-eirt,  urrtil  such  .sale  could  be  effected  ;  and  they  were  held 
not  liable  to  be  distrained.  If  1  am  cor-rect  in  saying  that  these  two  classes  embrace 
all  the  cases  of  exemption,  to  which  of  them  does  the  present  case  attach  itself?  Was 
the  mare  sent  to  Thurkettle's  stable  for  the  mere  purpose  of  being  fed  and  groomed, 
or  was  she  sent  there  for  the  pur-pose  of  beiirg  kept  orr,  arrd  occupyirrg,  the  premises  I 
It  appeai-s  to  me  that  all  beyorrd  the  occupation  of  the  pr-emises  by  the  mare  was 
merely  irrcideirtal  to  her  r-emarning  ther-e."  That  is  the  distinction  relied  orr  here. 
[Keating,  J.  What  labour  or-  skill  does  a  whar-finger  exercise  upon  goods  which  are 
intrusted  to  him  in  the  way  of  his  trade  ]]  His  character  of  wharfinger  imposes  upon 
him  the  duty  of  receiving,  storing,  and  .safely  keeping,  arrd  of  forwarding  the  goods. 
[Keating,  J.  These  are  rather  the  duties  of  a  warehouseman  and  of  a  carrier  or 
forwarding  ageirt]  Johnston  v.  Sfear,  15  C.  B.  (N.  S.)  330,  shews  that  the  value  of 
the  goods  is  irot  necessarily  the  mca-[491]-sure  of  the  damages  for  their  corrversion. 


g36  SWIRE    V.    LEACH  18  C.  B.  (N.  S.)  492. 

By  the  statute,  the  pledge  is  deckred  forfeited  if  not  ledeemed  within  twelve  months  : 
the  plaiiititi,  therefore,  at  all  events  could  only  be  entitled  to  recover  the  value  of  those 
pledges  which  had  not  so  become  forfeited.  There  are  many  cases  where  the  landlord 
mav  seize  and  sell  goods  which  the  tenant  could  himself  have  no  right  to  dispose  of. 

"Erle,  C.  J.  I  am  of  opinion  that  the  rule  in  this  case  ought  to  be  discharged. 
The  action  is  brought  by  a  pawn-bioker  against  his  landlord  for  distraining  for  airears 
of  rent  (^oods  which  had  been  pledged  with  him  in  the  way  of  his  trade  of  a  pawn- 
broker. "^  The  governing  point  is,  whether  goods  which  ha-ve  been  deposited  with  a 
pawn-bi-oker  as^security  for  advances  aie  protected  fiom  distress.  By  our  law,  goods 
intrusted  to  persons  carrying  on  public  trades,  to  be  by  them  dealt  with,  wi-ought,  or 
managed  in  the  way  of  their  trade,  are  exempted  from  distress  ;  and  many  judges  have 
attempted  to  lay  down  a  rule  which  should  embrace  all  the  exemptions  :  but  no  very 
well  defined  principle  is  to  be  found  in  any  of  the  cases ;  and  in  applying  it  we  must 
be  guided  as  well  as  we  can  by  the  specific  instances  which  have  from  time  to  time 
occurred.  It  seems  to  me  that  the  goods  now  in  question  fall  within  the  description 
of  goods  intrusted  to  one  who  carries  on  a  public  trade,  to  be  managed  and  dealt  with 
by  him  in  the  way  of  his  trade,  and  which  he  had  a  right  to  hold  until  the  sums 
advanced  by  him  upon  them  were  re-paid  to  him.  I  must  confess  I  am  unable  to 
discover  any  difference  in  principle  between  the  case  of  a  pawn-broker  and  that  of  a 
wharfinger,'  factor,  or  warehouse-keeper.  In  most  cases,  these  latter  have  nothing 
more  to  do  with  the  goods  than  to  keep  them  safely, —the  ordinary  duty  of  a  simple 
bailee.  [492]  So,  the  pawn  broker  is  bound  to  take  care  of  and  safely  keep  the  goods 
intrusted  to  him,  and  he  receives  a  profit  for  so  doing  in  the  high  rate  of  interest 
allowed  by  the  statute.  I  am  clearly  of  opinion  that  these  goods  were  exempted 
from  distress,  on  the  principle  above  stated.  Then,  was  the  plaintiff  entitled  to 
recover  damages  to  the  full  value  of  the  goods  seized  and  sold'?  It  is  said  that 
a  pawn  broker  only  holds  the  pledge  for  the  money  advanced  upon  it,  and  the 
interest,  and  therefore  that  that  is  the  true  measure  of  damages  in  an  action  by  a 
wrong-doer  for  taking  them;  and  for  this  the  case  of  Johnston  v.  Skar,  15  C.  B. 
(N.  S.)  330,  was  referred  to.  In  that  case,  my  Brother  Williams  differed  from  the 
rest  of  the  court;  he  being  of  opinion  that  the  wrong-doer  had  no  answer  to 
the  claim  of  the  plaintiff  for  damages  to  the  extent  of  the  value  of  the  goods 
wrongfully  taken.  The  majority  of  the  court,  however,  were  of  opinion,  undei'  the 
peculiar  circumstances  of  that  case,  that  the  interest  of  the  owner  of  the  goods  was 
nominal  only,  and  therefore  that,  as  against  the  defendant,  he  was  only  entitled  to 
nominal  damages  for  the  conversion.  That  case  does  not  appear  to  me  to  ha^■e  the 
slightest  approximation  to  the  point  in  issue  here.  In  distraining  these  goods,  the 
defendant  was  an  absolute  wrong-doer.  The  landlord  had  no  colour  of  right  to  take 
them.  The  bailee,  therefore,  is  entitled  to  the  full  value  of  the  goods.  He  may 
retain  out  of  that  the  sums  he  has  advanced  upon  them  and  the  interest,  and  he  will 
be  liable  to  hand  over  the  surplus  to  the  respective  owners  of  the  goods.  For  these 
reasons,  I  am  of  opinion  that  the  rule  should  be  discharged. 

WirxiAMS,  J.  I  am  of  the  same  opinion.  I  think  that  the  goods  in  question  were 
privileged  from  distress,  on  the  general  ground  that  they  were  intrusted  [493]  to  the 
plaintifi'  as  a  pawn-broker,  to  be  taken  care  of  and  dealt  with  by  him  in  the  way  of 
his  trade, — like  goods  depo.sited  with  a  wharfinger,  to  be  kept  (Thompson  v.  MaMter, 
8  J.  B.  Moore,  2-54,  1  Bingh.  283),  or  with  an  auctioneer,  for  sale  (Adams  v.  Grane, 
1  C.  &  M.  380,  3  Tyrwh.  326),  or  beasts  sent  to  a  carcase-butcher  to  be  slaughtered 
and  dressed  {Brown  v.  Shevill,  2  Ad.  &  E  138,  4  N.  &  M.  277).  As  to  the  damages, 
it  is  clear  that,  as  against  a  wrong-doer,  the  plaintiff  was  entitled  to  recover  the  full 
value  of  the  goods  at  the  time  of  the  wrongful  seizure.  As  to  the  argument  founded 
on  the  pawn-broker's  statutory  right  to  sell  forfeited  pledges  at  the  end  of  the  year, 
I  must  confess  I  see  no  foundation  for  it. 

Ke.\ting,  J.  I  am  of  the  same  opinion.  I  think  goods  deposited  with  a  pawn- 
broker fall  within  the  second  clause  of  the  rule  in  the  notes  to  Simpson  v.  Eartopp, 
•2  Smith's  Leading  Cases,  373,— "things  delivered  to  a  person  exercising  a  public 
trade,  to  be  carried,  wrought,  worked  up,  or  managed  in  the  way  of  his  trade  or 
employ."  These  goods  were  clearly  delivered  to  the  plaintiff,  to  be'  managed  by  him, 
he  carrying  on  a  public  trade,  in  the  way  of  that  trade.  A  pawn-broker  is  to  keep 
safely  ail  goods  pledged  with  him,  and  to  restore  them  on  demand  to  the  owner,  on 
being  paid  the  money  he  has  advanced  upon  them  and  interest.     As  to  the  measure 
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if  damages,  I  concur  with  my  Lord  and  my  Brother  Williams  that  the  plaintiff  is 


entitled  to  the  value  of  the  goods. 
Rule  discharged. 


[494]    Elwood  and  Another  v.  Christy  and  Another.    Jan.  27th,  1865. 

[S.  C.  34  L.  J.  C.  P.  130 ;  13  W.  R.  498.] 

In  an  action  foi'  the  infringement  of  a  patent,  the  court  will  only  direct  an  account 
to  be  taken,  under  the  42nd  section  of  the  15  &  16  Vict.  c.  83,  of  the  profits  which 
have  been  actually  made  by  the  defendant,  and  not  of  the  loss  ivhch  the  'pJuintiff  has 
sustained  by  the  mfringenient :  and,  in  the  case  of  an  assignee  of  the  patent,  the 
account  will  only  be  taken  from  the  date  of  the  registration  of  the  assignment 
under  s.  35. 

This  was  an  action  for  the  infringement  of  a  patent  for  an  improved  hat  or  helmet 
for  hot  climates. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London  after  last  Trinity 
Term,  when  a  verdict  was  found  for  the  plaintiffs.  In  Michaelmas  Term  following, 
the  defendants  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence,  and  upon  affidavits.  This  rule  came  on  for  argument 
in  the  course  of  the  same  term,  and  was  dischai'ged.  On  a  subsequent  day, — and 
liefore  final  judgment  signed, — 

Aston,  for  the  plaintiffs,  moved  for  a  rule,  in  the  terms  of  that  granted  in  JFalton 
v.  Lavutcr,  8  C.  B.  (N.  S.)  191,  calling  upon  the  defendants  to  shew  cause  why  an 
account  should  not  be  taken  before  one  of  Masters  of  this  court  of  all  profits  which  the 
plaintiffs  had  been  deprived  by  means  of  the  infrinc/ement  by  the  defendunts  of  the  letters-2)atent 
in  the  declaration  mentioned,  and  why  the  defendants  should  not  pay  to  the  plaintiffs  the 
amount  of  such  profits,  and  why  a  writ  of  injunction  should  not  issue  to  restrain  the 
defendants  from  continuing  to  infringe  the  plaintiffs'  patent  in  the  declaration  mentioned, 
and  from  the  repetition  and  continuance  of  the  injury  caused  to  the  plaintiffs  by 
such  infiingement,  and  from  the  committal  of  any  injury  of  a  like  kind  relating  to  the 
said  patent  right.  He  submitted  to  the  court  whether,  on  the  authority  of  Holland  v. 
Fox,  3  Ellis  &  B.  977,  the  rule  should  not  be  absolute  in  the  lirst  instance.  Lord 
Campbell,  in  delivering  the  judgment  of  the  court,  there  says  :  "  We  conceive  the  mean- 
ing of  the  legislature  in  the  enact-[495]-ment  relied  upon  (a)  to  have  been,  to  vest  in 
the  courts  of  common  law,  in  which  actions  for  the  infringement  of  patent  rights  may 
be  brought,  the  power  to  order  an  injunction,  inspection,  and  account,  heretofore 
exclusively  exercised  by  courts  of  equity  ;  so  that  suitors  may  be  saved  the  vexation, 
delay,  and  expense  to  which  they  had  before  been  exposed,  in  being  obliged  to  go  to 
a  court  of  equity  for  an  injunction,  then  being  sent  to  law  to  establish  their  legal  right 
by  an  action,  and  then  being  compelled  to  go  back  to  equity  for  full  redress.  The 
court  in  which  the  action  is  commenced  may  now  by  its  own  authority'  do  complete  and 
final  justice  between  the  parties,  by  this  combination  of  judicial  powers."  [Erie,  C.  J. 
W'e  must  hear  the  other  side.]  Aston  further  asked  for  a  rule  to  inspect  the  manu- 
factories and  warehouses  of  the  defendants,  in  oi'der  to  see  if  there  were  any  hats  or 
parts  of  hats  or  helmets  in  course  of  manufacture  in  violation  of  the  plaintiffs'  patent. 
[Erie,  C.  J.  That  would  be  holding  a  sort  of  inquisition  in  the  shop  of  the  manu- 
factui-er,  for  which  I  find  no  warrant.  As  far  as  Lord  Campbell  went  in  Holland  v. 
Fox  we  will  go,  but  no  further.] 

The  rule  was  granted,  substituting  for  the  words  in  italics  the  following, — "  all 

(a)  15  &  16  Vict.  c.  83,  s.  42,  which  enacts  that,  "in  any  action  in  any  of  Her 
Majesty's  superior  courts  of  record  at  Westminster  and  in  Dublin,  for  the  infringement 
of  letters-patent,  it  shall  be  lawful  for  the  court  in  which  such  action  is  pending,  if  the 
court  be  then  sitting,  or,  if  the  court  be  not  sitting,  then  for  a  judge  of  such  court,  on 
the  application  of  the  plaintiff  or  defendant  respectively,  to  make  such  order  for  an 
injunction,  inspection,  or  account,  and  to  give  such  direction  respecting  such  action, 
injunction,  inspection,  and  account,  and  the  proceedings  therein  respectively,  as  to 
such  court  or  judge  may  seem  fit." 
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profits  made  by  the  defendants  by  means  of  the  infringement  of  the  plaintiffs' 
patent." 

[496]  Murray  now  shewed  cause,  upon  affidavits  stating,  amongst  other  things, 
that  the  whole  profits  the  defendants  had  made  from  the  sale  of  hats  said  to  be 
a  violation  of  the  plaintiffs'  patent-ri^ht  did  not  exceed  151.,  which  they  were  ready 
to  pav  over  to  them.  Under  these  circumstances,  it  was  submitted  that  there  was  no 
necessity  for  going  into  an  expensive  inquiry  before  the  Master,  and  that  the  court 
would,  in  the  exercise  of  its  discretion,  order  the  sura  so  admitted  to  have  been  received 
as  profit  to  be  paid  over  at  once  to  the  plaintifls.  It  was  further  submitted  that  the 
plaintiffs  at  all  events  were  only  entitled  to  have  the  account  taken  from  the  date  of 
the  registration  of  the  assignment  of  the  patent  to  them  under  the  -SSth  section  of  the 
act,  viz.  the  15th  of  February,  1863. 

Hindmarsh,  Q.  C,  and  Aston,  in  support  of  the  rule.  The  rule  ought,  as  did  the 
amended  rule  in  ll'alton  v.  Lavaler,  to  embrace  the  loss  which  the  plaintifTs  had  sustained 
by  reason  of  the  infringement.  [Erie,  C.  J.  No  cause  was  shewn  there  :  the  case  is 
therefore  hardly  an  authority.]  The  court  of  Chancery  has  ovei'  and  over  again  held 
that  a  patentee  is  to  be  compensated  in  the  account  for  the  loss  he  has  actually  sustained, 
and  is  not  to  be  limited  to  the  profit  made  by  the  wrongful  act  of  the  infringer. 
[Willes,  J.  Can  you  refer  us  to  an  instance "?]  In  a  case  of  Belts  v.  Df  Vitry,  it  was 
urged  that  the  profits  made  by  the  defendant  were  an  inadequate  compensation  foi'  the 
wrong,  and  the  court  gave  the  plaintiff  an  issue  or  an  account  in  the  terms  now 
suggested.  [Murray.  The  form  of  the  rule  as  granted  does  not  ask  this.]  The 
court  may  mould  it.  The  plaintiffs  are  clearly  entitled  to  recover  from  the  defen- 
dants all  the  profits  they  would  have  made  but  for  the  infringement.  The  statement 
that  the  profits  actually  made  do  not  exceed  151.  is  ex  [497]  parte.  Both  sides  ought 
to  be  heard  on  that.  The  defendants  may  have  purposely  kept  down  the  profits,  for 
the  purpose  of  deteriorating  the  value  of  the  patent.  [AVillcs,  J.,  referred  to  J'idi  v. 
Smith,  .3  Ellis  it  B.  969.  Pending  an  action  for  an  infringement  of  a  patent  for  an 
invention,  the  plaintiff  obtained,  under  the  Patent  Law  Amendment  Act,  11^52,  a  rule 
nisi  that  the  defendant  should  render  on  oath  an  account  of  the  sale  of  the  articles 
(alleged  to  be  pirated)  sold  before  the  action,  and  of  the  profit  made  therefrom,  and  keep 
an  account  of  the  articles  to  be  sold  and  of  the  profits  therefrom,  and  that  the  plaintiff 
might  inspect  the  defendant's  books.  The  rule  was  drawn  up  on  an  affidavit  that  the 
plaintiff  had  the  patent,  and  that  the  defendant  had  infringed  it  after  notice.  On  cause 
being  shewn,  it  was  held  that  no  retrospective  account  of  profits  made  by  sales  before 
the  action  ought  to  be  ordered  before  final  judgment ;  and  that  the  inspection  mentioned 
in  s.  42  of  the  act  was,  an  inspection  of  the  aitieles,  and  not  of  the  books  ;  and  so  much 
of  the  rule  was  discharged.  But  it  was  held  that  the  court  had  jurisdiction  to  order 
an  account  to  be  kept  in  future,  though  no  injunction  was  asked  for,  it  appearing  that 
there  was  a  prima  facie  case  of  infringement ;  and  the  court  ordered  that  the  rule 
should  be  absolute  for  such  an  account,  on  condition  that  the  plaintifl'  elected  not  to 
claim  damages  at  the  trial,  and  undertook,  if  he  failed  in  the  action,  to  pay  the  defendant 
the  expense  of  keeping  the  account  so  ordered.] 

Erle,  C.  J.  I  think  substantial  justice  would  be  done  in  this  case  if  the  rule  were 
discharged.  But  I  pause  on  t\  e  ground  put  by  the  counsel  for  the  plaintiffs  ;  and  I 
scruple  so  to  decide,  because  it  would  be  determining  in  favour  of  the  one  side,  without 
giving  [498]  the  other  an  opportunity  of  being  heard.  The  rule  must,  thei'cfoi'c,  be 
absolute  to  refei-  it  to  the  Master  to  take  an  account  of  the  profits  which  have  been 
actually  made  by  the  defendants  subsequently  to  the  date  of  the  assignment  of  the 
patent  to  the  plairjtiffs.  The  assignees  of  the  patent  are  clearly  not  entitled  to  any- 
thing beyond  the  profits  which  the  defendants  have  actually  made  by  the  infringement 
of  the  patent.  If  the  plaintiffs  do  not  succeed  in  surcharging  the  "defendants  to  the 
extent  of  one  sixth  beyond  the  amount  admitted  by  them  in  their  affidavit,  the 
plamtiffs  must  pay  them  all  the  costs  of  the  inquiry  before  the  Master  and  of  this 
rule :  and  if  they  do  succeed  in  .satisfying  the  Master  that  thev  are  entitled  to  more 
w''^  suni  so  admitted,  such  costs  will  be  in  the  discretion  of  the  Master. 

H  iLLiAiMS,  J.  It  does  not  appear  from  the  report  of  Walton  v.  Lavater,  that  the 
court  absolutely  sanctioned  the  amended  form  of  rule.     The  matter  was  not  contested. 

U  ILLES,  J.  I  am  of  the  same  opinion.  We  do  not  decide  that  the  plaintiffs  could 
not  recover  m  the  cause  any  damages  they  raav  have  sustained  bv  the  course  of  conduct 
suggested  by  the  counsel  who  have  argued  in  "support  of  this  rule.     All  we  decide  is, 
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that  such  damages  can  only  be  recovered  at  the  hands  of  a  jury,  and  not  by  means  of 
an  account  taken  before  the  Master  under  the  15  &  16  Vict.  c.  83,  s.  42. 
Eule  absolute  accordingly  {ay. 

\  [499]     Fielding  v.  Lee  and  Another.     Feb.  6th,  1865. 

A  county-court  judge  (sitting  as  a  commi.ssioner  in  bankruptcy)  made  an  order  under 
the  125th  section  of  the  12  &  13  Vict.  c.  106,  "that  the  household  goods,  furniture, 
and  effects  being  in  or  about  the  messuage  or  dwelling-house  and  premises  in  the 
occupation  of  the  said  T.  T.  (the  bankrupt)  in  C.  Street,  M.,  and  known  as  the  Cross 
Keys,  be  sold  and  disposed  of  by  the  assignees,  for  the  benefit  of  the  creditors  of 
the  said  T.  T."  There  was  a  minute  of  this  order  in  the  court  book,  which  was 
produced  : — Held,  that  this  order  was  a  valid  order,  and  sufficiently  specific. 

This  was  an  action  for  the  wrongful  conversion  and  for  seizing  and  selling  certain 
liriusehold  furniture,  &c.,  of  the  plaintiff. 

The  defendants  pleaded, — first,  not  guilty,  by  statute  (the  statutes  referred  to  in 
the  margin  being  the  12  &  13  Vict.  c.  106,  s.  159,  13  &  14  Vict.  c.  61,  s.  19,  and 
1 ")  &  16  Vict.  c.  54,  s.  6), — secondly,  a  denial  that  the  goods  were  the  property  of  the 
](Iaintifi", — thirdly,  that,  after  the  passing  of  the  Bankruptcy  Act,  1861,  [500]  one 
Thomas  Taylor  was  duly  declared  a  bankrupt,  and  that  a  warrant  of  seizure  was 
iliily  issued  by  the  judge  of  the  coutI  having  jurisdiction  in  the  matter  of  the  said 
I'.iiikruptC}^  whereby  the  bailifls  of  the  said  court  and  others  were  required  to  enter 
intj.i  an'l  upon  the  house  of  the  said  hankrvpf,  and  then  and  there  to  seise  the  goods  of  the 
-'lid  bankmpt,  and  in  case  of  resistance  or  of  not  having  the  key  or  keys  of  any  door 
"V  lock  of  anj'  premises  belonging  to  the  said  bankrupt  where  anj^  goods  of  his  were 
I  1  were  suspected  to  be,  to  break  open  or  cause  the  same  to  be  broken  open,  for  the 
littter  execution  of  the  said  warrant;  that  John  Harper,  a  bailiff  of  the  court,  entered 
into  the  house  of  the  bankrupt,  and  took  peaceable  possession  of  certain  goods  ;  that 
Harper  was  afterwards  ejected  therefrom;  and  that  the  defendants  thereupon  entered 
the  said  house  for  the  purpose  of  enabling  the  said  John  Harper  to  assist  in  the  execu- 
tion of  the  said  warrant,  and  seized,  took,  and  carried  away  the  goods  in  the  declaration 
mentioned,  which  were  the  grievances  complained  of, — fourthly,  that  the  plaintiff  had 
given  the  defendants  no  notice  of  action,  as  required  by  the  statutes  («)-. 

The  plaintiff  took  issue  on  the  first  and  second  pleas,  and  new-assigned  to  the 
others  that  the  grievances  complained  of  were  committed  on  the  other  and  difl'ereut 
occasions,  &c.     The  defendants  pleaded  not  guilty  to  the  new  assignment. 

The  cause  was  tried  before  Mr.  Serjt.  Atkinson,  at  the  last  Summer  Assizes  at 
Manchester.  The  facts  which  appeared  in  evidence  were  as  follows  : — In  September, 
1863,  the  furniture,  &c.,  of  one  Taylor  were  seized  under  a  writ  of  fi.  fa.,  and  sold  by 
public  auction.  The  plaintiff  bought  the  furniture,  kc,  at  the  [501]  sale,  and  paid 
for  them  :  but  he  allowed  them,  at  the  request  of  and  for  the  accommodation  of 
Taylor's  family,   to  remain  in  Taylor's  house.      They  were  afterwards  removed  by 

(a)i  The  rule  was  drawn  up  as  follows  : — 

"  It  is  ordered  that  one  of  the  Masters  of  this  court  do  take  an  account  of  all  profits 
actually  made  by  the  defendants  by  means  of  the  infringement  of  the  plaintiffs'  patent, 
from  the  date  of  the  registration  of  the  assignment,  and  that  the  said  defendants  do 
pay  to  the  plaintifi's  the  [499]  amount  of  such  profits  :  And  it  is  further  ordered  that, 
unless  the  amount  stated  by  the  said  defendants  in  their  said  affidavit  to  be  due  to  the 
plaintiff's  for  such  profits  be  increased  by  one  sixth  of  the  said  amount,  upon  the  taking 
of  the  said  account  by  the  Master,  the  said  plaintifi's  do  and  shall  pay  to  the  defendants, 
or  to  their  attorney,  their  costs  of  and  occasioned  by  this  application  to  the  court,  and 
of  the  said  reference  to  the  Master,  to  be  respectively  taxed,  &c. ;  but,  in  the  event  of 
such  amount  so  stated  by  the  said  defendants  being  increased  by  one  sixth  of  the  amount 
thereof,  then  it  is  ordered  that  the  before-mentioned  costs  be  in  the  discretion  of  the 
said  Master  :  And  it  is  further  ordered  that  a  writ  of  injunction  do  issue  forth  of  this 
court  to  restrain  the  said  defendants  from  continuing  to  infringe  the  patent-right  of 
the  plaintiffs  in  the  declaration  in  this  clause  mentioned,  and  from  the  repetition  and 
continuance  of  the  injury  caused  to  the  said  plaintiff's  by  such  infringement,  and  from 
the  committal  of  any  injury  of  a  like  kind  relating  to  the  patent-right." 

{af  9  &  10  Vict.  c.  95,  s.  1-38,  13  &  14  Vict,  c  61,  .s.  19,  and  15  &  16  Vict.  c.  54,  s.  6. 
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Taylor  to  a  beer-shop  called  the  Cross  Keys,  at  Middleton,  near  Manchester,  where 
he  and  his  family  went  to  live.  They  were  seized  there  in  the  month  of  June  foUow- 
ng  by  the  two  defendants,  as  hereafter  mentioned.  There  was  evidence  to  shew  that 
Taylor  was  the  real  occupier  of  this  beer-shop,  and  that  his  sons-in-law  (Ogden  and 
Kenyon)  were  only  ostensibly  so. 

On  the  1st  of  April  Taylor  was  declared  a  bankrupt;  and  the  defendant  Lee  was 
appointed  creditors'  assignee. 

On  the  6th  of  June,  upon  the  application  of  Lee,  an  order  was  made  by  the  judge 
of  the  county-court,  sitting  in  bankruptcy,  the  operative  part  of  which  was  as  follows  : 
— "  That  the  household  goods,  furniture,  and  effects,  being  in  or  about  the  messuage 
or  dwelling-house  and  premises  in  the  occupation  of  the  said  Thomas  Taylor,  in  Cross 
Street,  Middleton,  and  known  as  the  Cross  Keys,  be  sold  and  disposed  of  by  the  assignees, 
for  the  benefit  of  the  creditors  of  the  said  Thomas  Taylor." 

The  admissibility  of  this  order  was  objected  to ;  but  the  learaed  Serjeant  received  it. 

A  warrant  was  also  issued.  It  was  in  the  terms  set  forth  in  the  third  plea.  Under 
this  warrant  the  high  bailiff  of  the  county-court  seized  all  the  furniture  and  effects  in 
the  Cross  Keys  (including  that  which  had  been  bought  by  the  plaintiti'  in  September, 
1863),  and  left  one  Harper  in  possession.  Harper  was  turned  out,  but,  with  the  aid 
of  the  two  defendants,  regained  possession.  A  few  days  after  this,  viz.  on  the  Sth  or 
9th  of  June,  the  two  defendants  caused  all  the  fuiiiiture,  &c  ,  to  be  removed  from  the 
Cross  Ke^'s,  and  taken  to  [502]  the  auction-room  of  the  defendant  Aspinall,  who,  in  the 
presence  of  the  othei-  defendant,  and  by  his  direction,  sold  them.  The  bailiffs  of  the 
county-court  were  indemnified  by  Lee. 

It  was  admitted  that  the  defendants  had  received  no  notice  of  action  ;  and  it  was 
contended  on  their  behalf, — first,  that  they  were  entitled  to  notice, — secondly,  that 
the  goods  had  been  Imiled  to  Taylor,  and  that  the  action  should  have  been  brought 
in  his  name, — thirdly,  that  the  goods  were  in  the  possession,  order,  and  disposition 
of  Taylor  at  the  time  of  his  bankruptcy,  and  that  the  defendants  were  justified  in 
seizing  and  selling  them. 

The  leai-ned  Serjeant  ruled, — first,  that  the  action  was  rightly  brought,  if  the 
goods  were  the  bona  fide  property  of  the  plaintiff', — secondly,  that  the  statutes 
referred  to  did  not  apply  to  the  sale  by  the  defendants  in  June.  He  said  that 
the  new-assignment  gave,  as  it  were,  the  go-by  to  the  facts  alleged  in  the  third  and 
fourth  pleas,  and  put  the  plaintiff"s  cause  of  action  upon  a  new  and  different  ground 
from  what  was  relied  on  in  those  pleas,  viz.  upon  the  sale  in  June ;  and  to  this,  he 
said,  the  bailiff's  could  not  off'er  any  justification  under  the  warrant,  which  only 
authorized  a  seizure,  and  not  a  sale ;  much  less  could  two  persons  sell,  who  had  no 
authority  at  all.  But,  as  the  learned  Serjeant  thought  that  the  order  of  the  county- 
court,  if  admissible  in  evidence,  might  warrant  the  sale,  he  reserved  the  whole  matter 
for  the  cou.sideration  of  the  court  above, — leaving  them  to  deal  with  the  issues  on  the 
third  and  fourth  pleas  as  they  might  under  the  circumstances  think  fit. 

The  defendants'  counsel  then  went  to  the  jury,  contending  that  the  whole  trans- 
action was  a  juggle  for  the  purpose  of  defeating  the  creditors  of  Taylor  :  and  several 
witnesses  were  called. 

[503]  In  his  summing-up,  the  learned  Serjeant  told  the  jury  that,  as  the  sale  by 
the  defendants  in  June  was  not  disputed,  the  only  question,  under  the  circumstances, 
was,  whether  the  goods  were  the  bona  fide  property  of  the  plaintiff'  at  the  time  they 
were  sold  by  the  defendants,  or  his  only  colourably,  they  being  in  reality  the  property 
of  Taylor ;  and  that  the  fact  of  their  being  left  in  Taylor's  possession  or  under  his 
control  after  the  plaintilf  bought  them  at  the  sale  in  September,  1863,  was  to  be' 
regarded  not  as  a  matter  of  order  and  disposition,  but  as  a  circumstance  affording 
material  evidence  of  their  being  Taylor's  property,  and  not  the  bona  fide  property 
of  the  plaintiff'. 

The  jury  returned  a  verdict  for  the  plaintiff',  damages  171.  15s.  9d. 

S.  Temple,  Q,  C,  in  Michaelmas  Term  last,  obtained  a  rule  calling  upon  the  plaintiff 
to  shew  cause  why  a  nonsuit  should  not  be  entered,  on  the  ground  that  no  notice  of 
action  was  proved  to  have  been  given  ;  or  why  the  verdict  entered  for  the  plaintiff 
on  the  third  issue  should  not  be  set  aside,  and  instead  thereof  a  verdict  be  entered 
lor  the  defendants,  pursuant  to  the  leave  reserved,  on  the  ground  that  the  third  plea 
was  proved;  or  why  there  should  not  be  a  new  trial,  on  the  ground  of  misdirection 
on  the  part  of  the  learned  Serjeant,  in  telling  the  jury,— first,  that  no  notice  of  action 


IS  C.  B.  (N.  S.)  504.  FIELDING    r.  LEE  541 

was  necessaiy, — secondly,  in  telling  them  that,  upon  the  pleadings,  the  defendants 
could  not  set  up  as  an  answer  to  the  action  that  the  goods  were  in  the  order  and 
disposition  of  the  bankrupt  as  reputed  owner. 

E.  James,  Q.  C.  Baylis,  and  Pope,  now  shewed  cause.     It  is  the  county-court  act 
(!t  &   10  Vict.  c.  9-5,  s.  138)  that  requires  notice  of  action.     Under  the  Bank-[504]- 
ruptcy  Act,  1849,  none  is  required.    If,  therefore,  this  was  a  proceeding  in  bankruptcy, 
the  plaintiff  was  not  bound  to  give  any  notice.    The  powers  conferred  upon  the  county- 
cdurt  judges  to  act  in  bankruptcy  under  the  24  &  25  Vict.  c.  134,  s.  3,  create  an 
additional   and    separate   jurisdiction,    giving   to   those    judges   all   the   duties   and 
authorities  possessed  by  commissioners  in  bankruptcy,  but  not  annexing  the  privilege 
liere  contended  for.      Persons  acting  under   the    metropolitan  commissions  are  not 
entitled  to  notice  of  action  :  there  can  be  no  reason,  therefore,  why  persons  acting 
under  the  orders  of    county-court  judges  whilst  sitting  as  commissioners   in   bank- 
ruptcy should  have  greater  privileges.     The  19th  section  of  the  13  &  14  Vict.  c.  61, 
1  ifers  to  warrants  issued  under  the  authority  of  that  act ;  and  the  provisions  of  that 
M'Ltion  are  not  incorporated  in  the  Bankruptcy  Act,  1861.     Now,  in  September,  1863, 
I  he  plaintiff  became  the  owner  of  the  goods  in  question.     It  was  so  found  by  the  jury, 
and  cannot  now  be  disputed.     In  June,  1864,  those  goods  were  seked  and  sold  by  the 
defendants.     There  was  a  minute  of  an  order  in  the  court  book  which  directed  the 
bankrupts'  goods,  or  any  goods  in  his  order  and  disposition,  to  be  sold.     There  was 
.also  a  uwrani  directed  to  certain  bailiffs,  authorizing  them  to  sche  them.     But  neither 
the  one  nor  the  other  justified  the  sale  by  the  defendants.     Again,  as  regards  the  order, 
assuming  it  to  be  an  order  empowering  the  defendant  Lee,  as  assignee,  to  sell  under 
the  125th  section  of  the  Bankrupt  Law  t'onsolidation  Act,  1849,  which  provides  that, 
"if   any  bankrupt   at   the    time    he  becomes   bankrupt   shall,  by    the    consent   and 
permission  of  the  true  owner  thereof,  have  in  his  possession,   order,  or  disposition 
any  goods  or  chattels  whereof  he  was   reputed   owner,   or  whereof   he  had    taken 
upon  himself  the  sale,  alteration,  or  disposition  as  owner,  the  court  shall  have  [505] 
power  to  order  the  same  to  be  sold  and  disposed  of  for  the  benefit  of  the  creditors 
under  the  bankruptcy," — that  affords  the  defendants  no  justification.     To  entitle  the 
assignees  to  take  goods  as  being  in  the  order  and  disposition  of  the  bankrupt  at  the 
time  of  his  bankruptcy  with  the  consent  of  the  true  owner,  not  only  must  there  be  an 
order  under  this  section,  but  it  must  specify  and  accurately  ascertain  whose  and  what 
are  the  goods  to  which  the  order  is  directed  :  Hcdo^}  v.  Baker,  8  Exch.  411  ;  Quarter- 
maine  v.  Bittleston,  13  C.  B.  133.     In  the  last  mentioned  case,  it  was  held  that  an  order 
by  a  commissioner  in  bankruptcy,  "  that  all  goods  and  chattels  which  at  the  time  the 
said  A.  B.  became  bankrupt,  were,  by  the  consent  and  permission  of  the  true  owner 
thereof,  in  the  possession,  order,  or  disposition  of  the  said  A.  B.,  whereof  the  said 
A.  B.  was  reputed  owner,  or  whereof  he  had  taken  upon  himself  the  sale,  alteration, 
or  disposition  as  owner,"  should  be  sold  for  the  benefit  of  the  creditors,  was  not  a 
compliance  with  the  125th  section  of  the  12  &  13  Vict.  c.  106:  it  must  specify  the 
particular  goods   which  are  to  be   so   sold.     Jervis,   C.   J.,    there   says :    "  Without 
particularizing  what  ought  to  be  stated  in  the  order,  I  am  of  opinion  that  a  mere 
general  order  for  the  sale  of  all  goods  which  were  in  the  possession,  order,  or  disposi- 
tion of  the  bankrupt  with  the  consent  of  the  true  owner,  does  not  satisfy  the  require- 
ments of  the  statute.     I  think,  considering  that  the  order  for  sale  may  be  made  ex 
parte,  as  is  now  settled  by  Ex  parte  Barlow,  In  re  Marycjold,  2  De  Gex,  M'N.  &  G.  921, 
it  should  at  all  events  be  specific  as  to  the  goods  upon  which  it  is  to  attach.     If  that 
be  necessary,  this  order,  which  professes  to  authorize  in  general  terms  the  sale  of  all 
goods  which  were  in  the  order  or  disposition  of  the  bankrupt  at  the  time  of  his  bank- 
ruptcy, is  clearly  insufficient.     That  it  was  the  in-[506]-tention  of  the  legislature  to 
require  a  specific  order,  may  I  think  be  gathered  from  one  or  two  sections  subsequent 
to  the   125th,  where  similar  words  are   used,  which   clearly  would  not  be  satisfied 
without  a  specific  order.     Thus,  the  rJ6th  section  enacts,  'that,  if  any  bankrupt,  being 
at  the  time  insolvent,  shall  (except  upon  the  marriage  of  any  of  his  children,  or  for 
some  valuable  consideration)  have  conveyed,  assigned,  or  transferred  to  any  of  his 
children,  or  to  any  other  person,  any  hereditaments,  offices,  fees,  annuities,  houses, 
goods,  or  chattels,  or  have  delivered  or  made  over  to  any  such  person  any  bills,  bonds, 
notes,  or  other  securities,  or  have  transferred  his  debts  to  any  other  person,  or  into 
any  other  person's  name,  the  court  shall  have  power  to  order  the  same  to  be  sold  and 
disposed  of  for  the  benefit  of  the  creditors  under  the  bankruptcy ;  and  every  such 
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sale  shiiU  be  valid  against  the  banki-upt  and  such  children  and  peisons,  and  against  all 
persons  claiming  under  him.'  There,  it  is  plain,  the  specific  hereditaments  or  chattels 
which  are  to  be  operated  upon  Ity  the  order  must  be  distinctly  pointed  out.  A  general 
order  like  this  clearly  would  not  do.  Upon  petition,  it  must  be :  upon  an  ex  parte 
application,  as  the  Lords  Justices  have  decided,  it  may  be :  but  it  must  be  specific. 
The  commissioner  must  be  satisfied  that  some  property  or  some  chattels  have  been 
assigned  or  delivered  or  made  over,  and  must  order  the  sale  of  that  specific  property 
or  those  specific  chattels."  And,  after  referring  to  the  similar  language  of  the  127th 
and  128th  sections,  his  Lordship  adds:  "It  seems  to  me,  therefore,  that,  viewing  the 
12oth  section  in  connection  with  those  which  follow,  and  taking  it  with  the  explana- 
tion afforded  by  the  court  of  Exchequer  in  Heslop  v.  Baker,  as  there  must  be  an  order 
of  the  commissioner'  to  vest  property  like  that  in  question  in  the  assignees,  it  must,  in 
order  to  satisfy  the  ie-[507]-quirements  of  the  statute,  be  a  specific  order,  pointing  to 
the  particular  goods  intended  to  be  so  vested."  And  Maule,  J.,  says  :  "This  provision 
of  the  new  Bankrupt  Act  varies  from  those  of  the  former  statutes  relating  to  bank- 
rupts. Under  those,  all  property  of  which  the  bankrupt  was  the  reputed  owner,  and 
which  he  had  in  his  possession,  or  of  which  he  had  taken  upon  himself  the  order  and 
disposition  as  owner,  with  the  consent  of  the  true  owner,  vested  at  once  in  his  assignees, 
as  much  as  if  it  had  really  and  actually  been  the  property  of  the  bankrupt.  That 
certainly  was  a  provision  which  dealt  much  more  favourably  with  the  interests  of  the 
creditors  than  with  those  of  the  true  owner.  The  main  object  of  the  legislature  was, 
to  cause  to  be  distiibuted  amongst  the  creditors  all  property  which  ought  to  be  so 
distributed.  There  was,  however,  in  that  state  of  things,  danger  that  the  true  owner 
might  suffer  considerable  vexation.  It  was  uncertain,  when  the  assignees  seized  the 
goods,  whether  the}'  claimed  them  as  the  general  property'  of  the  bankrupt,  or  under 
the  reputed-owneiship  clause.  It  constantly  happened,  when  a  question  arose  between 
the  assignees  and  one  who  claimed  the  goods  as  owner,  that  the  assignees  could  make 
out  their  case  either  by  shewing  that  the  goods  were  actually  the  property  of  the 
bankrupt,  or  by  claiming  them  as  being  in  his  order  and  disposition  as  reputed  owner 
with  the  consent  of  the  true  owner.  The  depriving  a  man  of  his  property  under  these 
circumstances  was  certainly  rather  hard, — more  particularly  as  it  was  considered  a 
species  of  delinquency  in  the  true  owner  of  the  goods  to  concur  with  the  bankrupt  in 
obtaining  a  false  credit,  by  enabling  him  to  pass  for  the  owner  of  goods  which  in  truth 
were  not  his.  Now,  the  object  of  the  125th  section  of  the  12  &  1.3  Vict.  c.  106,  was 
to  prevent  the  assignees  from  takiirg  goods  so  circumstanced,  unless  [508]  they  were 
in  a  position  to  make  it  appear  befor-e  a  competent  jur'isdiction  that  there  was  a  prima 
facie  case  foi'  seizure  of  the  goods.  In  the  ease  of  a  tr-ial  befor-e  a  jury,  the  inquiry 
must  necessarily  be  directed  to  certain  specific  goods  :  it  would  be,  whether  certain 
specific  goods  wer-e  at  the  time  of  the  bankruptcy  in  the  or'der  and  disposition  of  the 
bankrupt  with  the  consent  of  the  true  owner.  The  order  in  this  case  does  not  mention 
any  specific  goods,  or  name  any  specific  owner.  I  do  not  say  that  the  latter  would  be 
necessary  in  all  cases.  But  ther-e  should  be  some  specific  description  of  the  goods 
intended  to  be  dealt  with  under  the  order."  [Byles,  J.  How  would  you  have  had 
the  goods  descr-ibed  here?]  As  "the  goods  seized  by  the  bailiff,"  or  "the  goods 
claimed  by  Mr-.  Fielding  "  (u). 

Temple,  Q.  (1,  Wood,  and  Torr,  in  support  of  the  rxile.  The  fii-st  and  main 
question  is,  whether  the  learned  Sei'jcant  was  justified  in  pi-esenting  the  case  to  the 
jury  as  he  did.  The  true  question  was  this,— were  the  goods  in  the  order  and  dis- 
position of  Taylor  or  not?  If  they  were,  Lee  was  justified  in  selling  them.  The 
plea  of  not  guilty  by  statute  refers  to  all  the  grievances  complained  of  in  the  declara- 
tion. There  was  no  new-assignment  which  touched  the  plea  of  not  guilty  by  statute  : 
therefore,  the  reasoir  given  by  the  learned  Sei'jeant  for  saying  that  the  sah  in  June 
was  not  under  the  cii-cumstances  justifiable,  was  wrong.  The  issues  were  not,  as  he 
said,  co-extensive.  It  might  be  wrong  to  have  a  gener-al  and  also  special  pleas  on  the 
record  together ;  but  that  was  not  and  could  not  be  a  question  at  the  trial.  As  to 
the  form  of  the  orders  [509]  it  is  difficult  to  see  how  it  could  under  the  circumstances 
be  mor-e  specific  than  it  was  her-e.  [Byles,  J.  It  is  said  the  commissioner  has  never 
exercised  his  discretion  as  to  the  particular  goods.]    In  Chaham  v.  F-urher,  U  C.  B.  134, 

(a)  At  the  trial  no  objection  was  made  to  the  gener-ality  of  the  order  :  the  objection 
was  to  Its  admissibility  in  evidence,— a  fact  not  noticed  in  the  argument. 
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l."(j,  Maule,  J.,  says:  "Formerly,  if  goods  were  in  the  order  and  disposition  of  the 
liaiikrupt  at  the  time  of  the  bankruptcy,  they  might  be  dealt  with  as  any  other  goods 
iif  the  bankrupt.  Now,  if  the  assignees  wish  to  sell  goods  so  circumstanced,  they  have 
tlie  same  power  as  they  had  before,  only  their  discretion  is  to  be  guided  by  the  court 
or  the  commissioner.  It  may  be  that,  if  the  assignees  cannot  find  out  what  or  where 
the  goods  are,  the  commissioner  might  be  authorized  to  make  a  general  order  to  sell 
all  the  goods  in  such  a  place,  or  all  the  j;oods  in  the  hands  of  the  bankrupt :  but,  where 
it  is  known  whose  and  what  the  goods  are,  the  order  ought  to  specify  them.  I  think 
that  is  the  sort  of  thing  that  was  intended.  I  think  it  would  be  a  strange  thing,  and 
a  monstrous  hardship,  if,  when  from  the  time  of  the  Statute  of  James  downwards 
there  had  existed  no  right  of  depriving  a  man  of  his  goods,  without  giving  him  an 
upportunity  of  being  heard,  they  should  be  finally  lost  to  him  by  means  of  an  affidavit 
made  behind  his  back,  alleging  the  goods  to  have  been  with  his  consent  and  permission 
ill  the  pos.session,  order,  and  disposition  of  the  bankrupt  at  the  time  of  the  fiat  or 
petition.  That  would  be  depriving  him  of  his  trial  by  jury,  without  giving  him  an 
ii|uivalent  for  it.  The  legislature  does  not  divest  persons  of  their  rights  without 
express  words."  In  Quartennaine  v.  Bitthsttm,  it  was  taken  for  granted  that  the  order 
m.iy  be  obtained  upon  an  ex  parte  application.  The  order  here  was  as  specific  as  it 
could  be.  It  clearly  was  not  necessary  to  mention  the  name  of  Fielding  as  the  owner 
of  the  goods.  [Byles,  J.  The  substance  of  the  objection  is,  [510]  that  the  order  does 
not  mention  the  nature  or  value  of  the  goods  to  be  seized  :  it  is, — "Take  and  sell  all 
the  goods  in  the  possession  of  Taylor  in  the  Cross  Keys."]  It  would  impose  incalculable 
hardship  and  difficulty  upon  assignees,  if  they  are  held  bound  to  ascertain  before-hand 
who  will  thereafter  appear  as  claimant,  and  what  the  specific  goods  are  that  are  not 
absolutely  the  bankrupt's  property.  The  very  thing  suggested  in  the  judgment  in 
'.iiiarhrmaiiw  v.  Bittlestun  has  happened  here.  The  as.signee  did  not  know  and  had  not 
the  means  of  knowing  who  was  the  true  owner  of  these  goods.  In  Freghuy  v.  Carrick, 
1  Hurlst.  &  X.  6.J3,  it  was  expressly  determined  by  the  court  of  Exchequer  that  an 
Older  under  the  125th  section  of  the  12  &  13  Vict.  c.  106,  is  sufficient,  if  it  specifies 
the  goods  ordered  to  be  sold,  without  referring  by  name  to  the  persons  supposed  to 
be  the  true  owners  of  such  goods.  Martin,  B.,  there  says  :  "  As  to  the  order,  it  follows 
the  words  of  the  act;  and,  unless  there  ai'e  cases  directly  the  other  way,  we  are  bound 
to  hold  that  it  vests  the  goods  mentioned  in  it  in  the  assignees.  In  Quaterniaine  v. 
BitthMcrn,  there  was  a  general  order,  not  giving  particulars  of  the  goods  :  the  court  of 
Common  Pleas  held  that  it  was  bad,  and  rightly  so.  The  attention  of  the  commissioners 
ought  to  be  called  to  the  particular  goods,  but  the  order  need  not  state  that  it  is  made 
against  difterent  parties,  some  of  whom  claim  one  part,  some  another  part  of  the 
goods."     The  order  here  is  quite  as  specific  as  the  order  was  in  that  case. 

Erle,  C.  J.  I  am  of  opinion  that  the  rule  should  be  made  absolute  for  a  new  trial. 
The  action  is  in  trover  and  trespass,  and  is  brought  by  Fielding,  the  alleged  owner  of 
the  goods  in  question,  again.st  Lee  the  assignee  in  bankruptcy  of  one  Tavlor,  and  the 
other  de-[511]-fendant,  who  acted  as  Lee's  agent.  The  defendants  have  pleaded  not 
guilty  by  statute.  The  evidence  was,  that  Lee  caused  the  goods  to  be  seized  under 
the  rights  he  had  as  assignee  of  Taylor.  Assuming  that  the  plaintiff  was  the  true 
owner  of  the  goods,  and  that  they  were  at  the  time  of  the  seizure  in  the  possession, 
order,  or  disposition  of  Taylor,  Lee  had  a  right  to  seize  and  sell  them  for  the  benefit 
of  the  creditors,  provided  he  qualified  himself  so  to  do  by  a  proper  order  of  the  judge 
of  the  court  of  banki'uptcy,  tnider  the  12.^th  section  of  the  12  &  13  Vict.  c.  106.  By 
the  Lo9th  section  of  the  act  it  is  provided  that,  in  any  action  for  anything  done  in 
pursuance  of  the  act,  the  defendant  may  plead  the  general  issue  and  give  the  act  and 
the  special  matter  in  evidence  at  the  trial,  and  that  the  same  was  done  by  authority 
of  the  act.  If  these  three  matters  are  given  in  evidence,  they  establish  a  defence  to 
the  action,  inasmuch  as  they  prove  affirmatively  that  the  alleged  wrongful  act  was 
done  under  the  authority  of  the  statute.  Now,  there  was  evidence  to  go  to  the  jury 
that  Fielding  was  the  true  owner  of  the  goods,  and  that  they  were  in  the  possession, 
order,  and  disposition  of  Taylor  at  the  time  of  his  bankruptcy,  with  Fielding's  consent ; 
and  there  was,  I  think,  some  evidence  of  an  order  of  a  judge  in  bankruptcy.  The 
argument,  however,  has  turned  chiefiy  on  the  validity  of  the  order  which  was  made. 
The  course  taken  at  the  trial  seems  to  have  been  to  regard  the  issues  raised  under  the 
general  plea  and  under  the  special  pleas  as  the  same  in  kind  and  degree.  I  am  of 
opinion  that  they  were  not,  under  the  circumstances.     If  the  order  was  admissible 
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under  not  guilty  by  statute,  and  there  was  evidence  that  the  goods  were  in  the  order 
and  disposition  of  the  bankrupt  at  the  time  of  his  bankruptcy,  there  were  the 
ingredients  of  a  defence.  Then,  was  there  a  valid  order  under  [512]  s.  12.5?  The 
order  was  in  these  terms, — "That  the  household  goods  furniture,  and  effects  now 
bein"  in  or  about  the  messuage  or  dwelling-house  and  premises  in  the  occupation  of 
the  said  Thomas  Taylor,  in  Cross  Street,  Middleton,  and  known  as  the  Cross  Keys,  be 
sold  and  disposed  of" by  the  assignees  for  the  benefit  of  the  creditoi's  of  the  said  Thomas 
Taylor."  Is  that  a  svfficient  order  under  s.  12.o?  In  Heslop  v.  Baker,  8  Exch.  411,  it 
was  held  that  an  order  under  that  section  was  sufficient  though  it  did  not  state  positively 
that  the  pei-son  who  claimed  to  be  the  true  owner  of  the  goods  was  in  fact  the  true 
owner.  In  Qiuirtermaint  v.  Bittleston,  13  C.  B.  133,  the  order  was  in  the  most  general 
terms, — in  the  nature  of  a  general  warrant :  it  directed  that  "  all  goods  and  chattels 
which  at  the  time  the  trader  became  bankrupt  were  by  the  consent  and  permission  of 
the  true  owner  thereof  in  the  possession,  order,  or  disposition  of  the  trader,  whereof 
the  bankrupt  was  the  reputed  owner,  or  whereof  he  had  taken  upon  himself  the  sale, 
alteration,  or  disposition  as  owner,"  should  be  sold  for  the  benefit  of  the  creditors  : 
and  this  court  held  that  it  was  not  a  compliance  with  the  statute,  inasmuch  as  it  did 
not  specify  the  particular  goods  which  were  to  be  so  sold.  Here,  the  order  is  more 
specific  than  that :  it  does  in  some  degree  make  it  clear  what  it  is  that  the  assignees 
are  to  sell,  viz.  all  the  household  goods,  &c.,  in  the  possession  of  the  occupier  of  the 
Cross  Keys.  I  cannot  help  feeling  that  there  is  much  force  in  the  argument  which 
has  been  urged  on  the  part  of  the  defendants,  that  the  oliject  of  this  enactment  was  to 
protect  persons  dealing  with  a  trader  from  claims  which  are  too  often  put  forward  by 
the  bankrupt's  friends  to  shield  him  in  his  difiiculties ;  and  that,  if  it  were  held 
necessary  in  every  case  to  find  the  true  owner,  and  that  he  and  the  goods  which  are 
to  be  seized  must  be  described  and  specified  [513]  in  the  order  with  absolute  accuracy 
and  minuteness,  the  very  object  of  the  statute  would  be  frustrated.  I  therefore  think 
this  order  constat  de  corpore  to  some  extent.  It  is  a  direction  to  go  to  the  Cross 
Keys  and  seize  all  the  household  furniture  and  effects  found  there.  Some  identifica^ 
tion  is  given.  I  should  have  come  to  this  conclusion  without  any  authority  :  but,  if 
necessary,  Freahney  v.  Oariid;  I  Hurlst.  &  N.  653,  fully  warrants  it.  Baron  Martin 
in  his  judgment  there  expresses  himself  very  much  in  the  terms  in  which  I  have 
attempted  to  express  myself  here.  There  is  particularity  enough  in  this  order  to 
prevent  the  objection  which  arose  as  to  the  generality  of  the  orders  in  the  cases  cited. 
For  these  reasons,  I  am  of  opinion  that  there  should  be  a  new  trial. 

Byles,  J.  I  am  of  the  same  opinion.  The  goods  were  in  the  possession  of  the 
bankrupt  at  the  time  of  the  bankruptcy.  There  was  evidence  that  there  was  a  true 
owner,  as  contradistinguished  from  the  apparent  owner,  and  that  the  goods  were  in 
the  possession  of  the  bankrupt  with  the  consent  of  the  true  owner ;  and  there  was,  I 
think,  some  evidence  of  an  order  of  a  commissioner  under  the  12  &  13  Vict.  c.  106, 
s.  12.5,  that  the  household  goods,  furniture,  &c.,  in  the  messuage  or  dwelling-house 
occupied  by  the  bankrupt  (describing  it)  be  sold  and  disposed  of  by  the  assignees  for 
the  benefit  of  the  creditors.  If  the  jury  believed  that  evidence,  they  should  have 
found  a  verdict  for  the  defendants  if  the  pleadings  had  been  right.  Some  embarrass- 
ment has  arisen  from  the  form  of  the  order :  and  we  are  much  obliged  to  Mr.  Wood 
for  the  authority  which  he  brought  to  our  notice.  Such  an  order  as  that  which  was 
relied  on  in  Quaiiermaine  v.  Bittlesion,  13  C.  B.  133,  must  be  wrong.  It  contained  no 
description  whatever  of  the  goods  upon  [514]  which  it  was  to  operate.  But  here  the 
goods  are  described  to  a  certain  extent,—"  the  goods  in  and  about  the  messuage,  &c., 
in  the  occupation  of  Taylor,  in  Cross  Street,  Middleton,  and  known  as  the  Cross  Keys." 
It  is  objected  that  it  is  not  stated  who  the  claimant  is,  or  whose  goods  they  are.  the 
observations  of  Martin,  B.,  in  that  case  (Freahney  v.  Carrid;  1  Hurlst.  &  N.  653)  are 
specially  applicable  to  this.  "  The  attention  of  the  commissioners,"  he  says,  "  ought 
to-be  called  to  the  particular  goods,  but  the  order  need  not  state  that  it  is  made 
against  difl'erent  parties,  some  of  whom  claim  one  part,  some  another  part  of  the 
goods."  Here,  there  were  two  claimants  to  the  goods,  namely,  Kenyon  and  Fielding. 
It  seems  to  me  that,  in  such  a  case  as  this,  the  commissioner  was  not  bound  to  give 
the  names  of  the  owners.  As  to  the  goods  themselves,  it  seems  to  me  to  be  suflicient 
to  describe  them  as  they  are  virtually  described  in  this  order,— "all  the  household 
goods,  &c.,  in  a  certain  public-house  in  the  occupation  of  the  bankrupt,  part  of  which 
belong  to  the  bankrupt  and  part  to  a  claimant."     It  mav  be  that  that  was  the  best 
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ilescHption  which  tould  be  given.  If  this  objection  had  been  urged  at  the  trial,  it 
'might  perad\enture  have  been  answered.  Then,  are  the  defendants  embarrassed  by 
the  state  of  the  pleadings  1  I  agree  with  all  that  has  been  said  by  my  Lord  as  to  the 
issue  on  not  guilty  by  statute.  The  159th  section  of  the  12  &  13  Vict,  c.  106,  enables 
the  defendant  to  plead  the  general  issue  and  give  the  act  and  the  special  matter  in 
idence.     I  am  not  prepared  to  say  that  the  defence  was  not  also  admissible  under 


II 


ot  possessed. 

Keatixg,  J.,  had  gone  to  Chambers. 
Rale  absolute  (a). 

[515]    Rebecca  Bourne,  by  John  Bourne,  her  Father  and 
Next  Friend,  v.  Fosbrooke.     Feb.  11th,  1865. 

[S.  C.  3i  L.  J.  C.  P.  164 ;  11  Jur.  N.  S.  202 ;  13  W.  R.  497 ;  Referred  to, 
Cochrane  v.  Moore,  1890,  25  Q.  B.  D.  62.] 

1 1.  A  mere  parol  gift  of  a  chattel,  unaccompanied  by  delivery  of  possession,  passes  no 
property  therein. — 2.  A  wife,  though  living  apart  from  her  husband,  cannot  lawfully 
dispose  by  gift  (even  accompanied  by  actual  delivery  of  possession,)  of  chattels 
acquired  by  her  during  the  coverture.  But,  in  an  action  by  the  donee  against  a 
wrong-doer,  for  the  conversion  of  chattels  so  given,  it  is  not  competent  to  the 
defendant  to  set  up  the  title  of  the  husband. — 3.  A.,  as  executor  of  B.,  seized  and  sold 
as  the  goods  of  his  testator  a  watch  and  several  articles  of  dress  and  jewellery  which 
C,  the  niece  of  B.'s  deceased  housekeeper,  claimed  to  be  hers  by  gift,  some  of  them 
from  her  aunt,  and  some  from  B.,  in  whose  house  she  had  for  many  years  lived  with 
her  aunt  as  a  sort  of  adopted  member  of  the  family.  The  jury  having  found  upon 
sufficient  evidence  that  the  articles  in  question  had  in  fact  been  given  to  C,  and 
were  in  her  "  possession  "  at  the  time  of  the  conversion, — Held,  that  C.  was  entitled 
to  recover  their  value  ;  and  that  it  was  not  competent  to  A.,  who  was  a  mere  wrong- 
doer, to  urge  that,  as  to  those  articles  which  came  to  C.  by  gift  from  her  aunt,  the 
latter,  having  a  husband  living  (who,  however,  made  no  claim  to  them),  had  no 
authority  to  dispose  of  them. 

The  first  count  of  the  declaration  was  for  the  detention,  the  second  for  the  con- 
version and  wrongfully  depiiving  the  plaintiff"  of  the  use  of  certain  goods. 

'1  he  defendant  pleaded, — first,  to  the  first  count,  that  he  did  not  detain  the  goods, 
as  alleged, — secondly,  to  the  second  count,  not  guilty, — thirdly,  to  the  whole  declara- 
tion, that  the  goods  were  not  the  goods  of  the  plaintiff.     Issue  thereon. 

The  cause  was  tried  before  t  hannell,  B.,  at  the  last  Summer  Assizes  at  Leicester. 
The  facts  which  appeared  in  evidence  were  as  follows  : — 

The  defendant  was  executor  under  the  will  of  one  William  Fosbrooke,  of  Locking- 
ton,  in  the  county  of  Leicester,  who  died  on  the  13th  of  January,  1864.  The  plaintiff, 
a  young  lady  about  seventeen  years  of  age,  was  the  daughter  of  one  John  Bourne,  and 
Diece  of  one  Susan  Philips  who  had  lived  with  the  testator  as  his  housekeeper  for 
manj' years.  In  the  year  1853,  the  plaintiff,  who  was  then  between  six  and  seven 
years  of  age,  went  to  the  house  of  the  testator,  on  a  visit  to  her  aunt-  During  her 
stay  there,  the  testator  became  much  attached  to  her,  and  (having  no  children  of  his 
own)  ultimately  in  a  manner  adopted  her  as  one  of  the  family,  sending  her  to  school, 
first  at  Donnington,  and  afterwards  at  Oxford,  and  making  his  house  her  home  during 
her  holidays.  In  1863,  Susan  [516]  Philips  died,  and  the  plaintiff  continued  to  reside 
at  the  house  of  the  testator,  on  the  same  footing  as  before,  down  to  the  time  of 
his  death. 

During  the  life-time  of  Susan  Philips,  she  had  from  time  to  time  made  the  plaintiff 
presents,  consi-sting  of  silk  dresses,  a  shawl,  a  watch,  and  some  brooches,  rings,  and 
other  articles  of  jewellery.  Some  of  these  had  been  gifts  from  the  testator  to  Susan 
Philips.  The  testator  also  had  made  the  plaintiff  various  presents,  including,  as  was 
alleged,  a  piano-forte.  All  these  articles  were  left  by  the  plaintiff'  in  the  house  of  the 
testator  whilst  she  was  at  school :  those  things  which  her  aunt  had  given  being  placed 

(a)  Upon  the  second  trial  the  result  was  the  s.ame,  and  there  was  no  attempt  to 
disturb  the  verdict. 

C.  P.  XXII.— 18 
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ill  boxes  :inrl  a  drawer,  which  were  kept  locked,  the  keys  being  labelled,  in  the  hand- 
writin''  of  the  testiitor,  "Becky's  keys,"  and  being  retained  by  the  plaintili' in  her  own 
possession  when  at  Lockington  for  her  holidays,  but  hung  up  on  a  nail  in  a  ouplioard 
in  her  room  when  she  was  absent.  Some  of  the  articles  in  these  boxes  and  drawer 
were  also  labelled,  in  the  testator's  hand-writing  "Becks"  ;  others  were  not. 

It  appeared  that  Susan  Philips  had  in  the  year  1861  married  one  William  Hogg, 
but  had  lived  with  him  only  three  weeks  or  a  month,  when  he  deserted  her  and  went 
to  reside  at  Bethnal  Green,  where  he  had  ever  since  continued  to  reside,  cohabiting 
with  another  woman.  On  the  death  of  Susan  Philips,  Hogg  (the  husband)  went  to 
the  testator's  house  at  Lockington,  and  claimed  the  things  which  belonged  to  her. 
His  claim,  however,  was  repudiated  by  the  testator,  who  told  him  there  were  many 
heavy  expenses  foi-  him  to  pay  before  he  could  claim  them,  and  that  they  had  been 
giveii  to  the  plaintiff  and  her  mother;  and  moreover  that  he  (the  husband)  had  no 
right  to  them,  as  he  was  living  in  a  state  of  adultery  with  another  woman.  Hogg 
never  made  any  further  claim  to  the  property. 

[517]  After  the  death  of  the  testator,  his  effects  were  taken  possession  of  by  the 
defendant  as  his  executor;  and  all  the  articles  which  he  found  labelled  as  belonging  to 
the  plaintiff  he  gave  up  to  her  or  to  her  mother  :  the  rest  of  the  articles  (including  the 
piano-forte,  which  fetched  301.)  were  sold  by  the  defendant's  direction. 

On  the  part  of  the  defendant  it  was  insisted  that,  though  there  might  have  been 
a  verbal  gift  of  some  of  the  articles  in  question  from  the  testator  to  the  plaintitl',  they 
had  never  been  so  reduced  into  possession  by  the  latter  as  to  pass  the  property  in 
them  to  her ;  and,  as  to  the  articles  which  were  given  to  her  by  her  aunt,  Susan 
Philips,  that,  she  being  a  married  woman,  they  were  the  property  of  her  husband,  and 
she  could  not  lawfully  dispose  of  them. 

For  the  plaintiff  it  was  submitted  that  she  had  a  sufficient  title  to  and  possession 
of  the  goods  to  entitle  her  to  maintain  an  action  against  a  wrong-doer  for  the  conversion 
of  them,  and  that  it  was  not  competent  to  the  defendant  under  the  circumstances  to 
set  up  the  title  of  Hogg,  the  husband. 

The  learned  judge  told  the  jury  that  the  property  in  a  chattel  would  not  pass  by 
a  mere  verbal  gift  without  actual  transfer  of  possession  ;  and,  in  answer  to  questions 
put  to  them,  the  jury  found,  in  respect  of  the  goods  claimed  by  the  plaintiff  as  ha^■ing 
been  given  to  her  liy  her  aunt,  that,  supposing  she  had  been  a  single  woman,  tliere 
was  a  suflieient  transfer  of  possession  ;  and  they  assessed  the  value  of  them  at  251.  : 
and,  as  to  the  goods  claimed  as  gifts  from  Mr.  Fosbrooke,  the  testator  (viz.  the  piano 
and  other  articles)  the  jury  found  that  there  had  been  no  transfer  of  possession, 
though  there  was  a  verbal  gift. 

His  Lordship  thereupon  directed  a  verdict  to  be  entered  for  the  defendant,  but 
reserved  leave  to  the  plaintitf  to  move  to  enter  a  verdict  for  her  for  251.,  if,  [518] 
upon  the  finding  of  the  jury,  the  court  should  be  of  opinion  that  the  plaintiff'  was 
entitled  to  recover,  notwithstanding  her  aunt,  Susan  Philips,  the  donor,  was  a  married 
woman. 

O'Malley,  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  accordingly. 
David  Keane,  Q,.  C,  and  Merewether,  now  shewed  cause.  Prima  facie,  the  husband 
is  entitled  to  all  personal  property  of  the  wife.  A  court  of  equity  will,  under  some 
circumstances,  interfere  to  protect  the  interest  of  the  wife;  but  never  a  court  of  law. 
There  was,  however,  no  evidence  here  upon  which  even  a  court  of  equity  could  see 
such  a  trust  on  the  part  of  the  husband  as  would  give  Susan  Philips  a  right  to  dispose 
of  these  goods  as  she  assumed  to  do.  The  husband's  misconduct,  or  a  sentence  of 
divorce,  are  said  to  raise  an  implied  trust :  but  here  there  is  nothing  but  the  fact  of 
the  husband  and  wife  living  apart,  without  any  evidence  of  the  circumstances  under 
which  the  separation  took  place.  In  Lamplin  v.  Creed,  8  Ves.  599,  a  married  woman 
living  in  trade  without  the  interference  of  her  husband,  residing  in  a  different  part  of 
the  kingdom,  advanced  money  for  the  purchase  of  a  share  in  a  tottery-ticket,  upon  an 
agreement  with  the  plaintitf  that  half  should  be  considered  as  a  loan  to  him,  and  that 
they  should  be  jointly  concerned  in  the  adventure  :  and  it  was  held  that,  the  money 
belonging  to  the  husband,  the  produce  was  his.  In  Bright  on  Husband  and  Wife, 
vol.  2,  p.  220,  it  is  said :  "  With  respect  to  personal  estate,  it  has  been  settled  since 
the  case  of  Feiti/ilace  v.  Gorges,  1  Ves.  jun.  46,  3  Bro.  C.  C.  8,  that,  when  personal 
property  is  actually  given  or  settled,  or  is  agreed  to  be  given  or  settled,  to  the  separate 
use  of  a  married  [519]  woman,  she  may  dispose  of  it  as  a  feme  sole  to  the  full  extent 
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of  her  interest."  But  here  there  was  no  settlement  or  agreement  to  settle ;  nothing 
whatever  to  interfere  with  the  undoubted  rights  of  the  husband.  In  Cajiie  v.  Brice, 
7  M.  &  W.  183,  the  property  in  wearing  apparel  bought  for  herself  by  a  wife  living 
with  her  husband,  out  of  money  settled  to  her  separate  use  before  marriage,  and  paid 
to  her  by  the  trustees  of  the  settlement,  was  held  to  vest  by  law  in  the  husband,  and 
to  be  liable  to  be  taken  in  execution  for  his  debts.  The  same  rule  must  prevail  where 
the  husband  and  wife  are  living  apart,  as  here.  In  Messenger  v.  Clarke,  5  Exch.  388, 
a  hn.sl)and  and  wife  separated  by  agreement,  and  at  that  time  the  husband  agreed  to 
allow  the  wife  a  certain  sum  weekly  for  her  support,  which  was  paid  :  she  saved  a 
portion  of  her  allowance,  and  invested  it  in  stock,  but,  a  few  days  before  her  death, 
she  sold  out  the  stock,  and  disposed  of  the  proceeds  by  way  of  gift :  and  it  was  held 
that  the  husband  was  entitled  to  recover  back  the  money  so  given,  in  an  action  for 
money  lent  against  the  person  who  received  it.  Eolfe,  B.,  there  says  :  "All  the  cases 
which  have  been  cited  are  cases  in  equity,  and  there  is  no  doubt  that  a  wife  may 
dispose  of  her  separate  property.  And  this  is  so,  although  trustees  may  not  have 
been  appointed  ;  for,  in  such  a  case,  in  a  court  of  equity  the  husband  may  be  looked 
upon  as  trustee  for  his  wife,  according  to  the  well-known  rule  in  those  courts,  that  a 
trust  shall  never  fail  for  want  of  a  trustee."  So,  Piatt,  B. :  "  The  authorities  cited  are 
cases  in  the  courts  of  equity,  where  the  pi'operty  in  question  was  that  of  the  husband 
in  point  of  law,  but  where  he  was  considered  as  trustee  for  his  wife  by  the  courts  of 
equity,  which  interfere  to  compel  him  to  perform  the  ti'usts."  In  Tugiium  v.  Hopkins, 
4  M.  &  6.  389,  5  Scott,  N.  R.  464,  certain  stock  in  the  Long  Annuities  was  by  a 
marriage-settlement  [520]  vested  in  trustees  for  the  separate  use  of  the  wife  for  life,  and 
after  her  death  they  were  to  pay  over  the  principal  sum,  tot;ether  with  the  interest  and 
dividends  then  due  and  growing  thereon,  to  such  person  as  she  might  by  will  appoint. 
By  her  will  (reciting  the  settlement,  she  appointed  executors,  and  directed  them  to 
sell  the  principal  stock.  The  proceeds  thereof  she  bequeathed  to  different  parties. 
At  her  death  (for  some  time  previously  to  which  she  had  lived  apart  from  her 
husband),  a  sum  of  money  was  found  at  her  lodgings,  which  was  taken  possession  of 
by  the  defendant,  the  son  of  one  of  the  executor.?,  at  the  request  of  his  father,  to  whom 
he  immediately  paid  it  over  :  and  it  was  held  that,  assuming  the  money  in  question 
to  consist  of  the  accumulations  of  the  wife's  dividends,  the  will  did  not  dispose  of 
it;  that,  as  the  executors  did  not  take  jure  repi-esentationis,  Ihei/  were  not  entitled 
to  the  money ;  that  the  money  vested  in  the  husband  at  his  wife's  death,  without 
his  taking  out  administration  ;  and  that,  as  the  defendant  was  a  wrong-doer  in 
taking  the  money,  he  was  liable  in  an  action  for  money  had  and  received  at  the  suit 
of  the  husband.  Tindal,  C.  J.,  in  giving  judgment,  after  referring  to  Comyns'.s 
Digest,  Baron  and  Feme  (E.  3)  (a),  said, — "It  has  been  admitted  in  the  course  of  the 
ar-[521]-gument  that,  if  this  money  had  been  taken  away  during  the  life-time  of  the 
wife,  the  action  must  have  been  bi'ought  by  the  husband  alone.  Perhaps  in  such  a 
case  he  would  have  been  considered  in  equity  as  a  trustee  for  the  wife;  but,  at  law, 
the  action  must  have  been  brought  by  him.  The  case  of  Came  v.  Brice  is  a  strong 
authority  in  favour  of  the  husband's  right  to  the  money  :  and  Muloni/  v.  Kennedy, 
10  Simons,  2-54,  shews  that  he  was  entitled  to  the  possession  of  it,  without  taking  out 
administration  to  his  wife.  These  authorities,  therefore,  dispose  of  the  first  part  of 
the  case,  and  establish  that  the  husband  was,  at  law,  entitled  to  the  money  sought  to 
be  recovered  in  this  action."  In  Bird  v.  Feagriim,  13  C.  B.  639,  a  married  woman 
deposited  with  the  defendant  the  savings  of  certain  rents  of  leasehold  property  which 
had  on  her  marriage  been  conveyed  by  her,  with  the  consent  of  her  intended  husband, 
to  trustees,  upon  trust  to  pay  or  permit  her  to  receive  the  rents,  &c.  to  her  sole  and 
separate  use  :  and  it  was  held  that,  the  trust  being  discharged  on  the  rents  coming  to 

(a)  The  passages  referred  to  in  Comyns's  Digest  are  as  follows, — "All  chattels 
personal  which  a  wife  has  in  possession  in  her'  own  right,  are  vested  in  her  husband  by 
the  marriage,  though  he  do  not  survive.  So,  chattels  personal  not  in  possession  at  the 
time  of  the  marriage,  if  they  are  reduced  into  possession  during  the  coverture.  So, 
chattels  personal  of  a  mixed  nature,  partly  in  possession  and  partly  in  action,  the 
husband  shall  have  if  he  survives ;  as  an  avoidance  of  a  church  which  falls  during 
the  coverture.  So,  if  chattels  are  given  to  the  wife  after  the  coverture,  the  interest 
vests  in  the  husband,  though  he  has  not  possession  of  them  before  the  death  of 
his  wife." 
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the  wife's  hands,  the  trustees  ceased  to  have  any  interest  in  or  control  over  them  ;  and  * 
that,  upon  the  wife's  death,  her  husband  was  entitled  to  bring  an  action,  in  his  owu  »' 
rio-ht,  to  recover  the  money  so  deposited.  In  the  course  of  the  argument  (see  * 
22  Law  J.,  C.  P.  169),  Williams,  J.,  .says—"  Can  it  be  contended  that  a  court  of  law  ^ 
recognizes 'a  married  woman's  right  to  have  money  of  her  own  in  her  possession]  * 
Where  goods  and  chattels,— furniture,  for  instance,— are  settled  on  a  married  woman,  F 
without'^the  intervention  of  a  trustee,  it  cannot  be  doubted  that,  in  the  eye  of  the  law,  I »' 
they  belong  to  the  huslwud,  although  in  a  court  of  equity  he  would  be  considered  as  '" 
a  trustee  for  his  wife."  According'' to  the  authority  of  Bradskaiu  v.  Board,  12  C.  B.  j* 
(N.  S.)  34-1,  the  expenses  of  the  wife's  funeral  [522]  might  have  been  set  off  against  '■'' 
the  husband's  claim  to  this  property.  If  it  be  said  that  these  things  might  be  con-^  '' 
sidcred  as  the  wife's  paraphernalia  («)',  the  wife  being  dead,  that  doctrine  can  have  no 
application.  In  no  view  of  the  case  could  the  wife  have  any  jus  disponendi  as  against 
the  husband.  There  must  be  a  complete  divesting  of  the  husband's  right,  before  there 
could  be  a  power  of  disposition  on  the  part  of  the  w\ie,—U'altei-  v.  Hodge,  2  Swanstou, 
92.  There  was  no  evidence  to  shew  a  divesting  of  the  property  in  question  out  of  the 
husband.  As  soon  as  he  heard  of  his  wife's  death,  he  appeared  and  claimed  the 
property :  and  there  is  nothing  to  prevent  the  defendant  from  setting  up  his  title 
against  the  right  of  the  plaintif!'  to  maintain  this  action. 

O'Malley,  Q.  C,  and  Markby,  in  support  of  the  rule.  The  only  question  is,  whether 
Susan  Philips  had  aright,  as  against  this  defendant,  who  is  a  mere  wrong-doer,  to  dis-  . 
pose  of  the  articles  of  dress  and  trinkets  as  she  did  ;  for,  if  she  had,  they  had  clearly  ^ 
passed  into  the  possession  of  the  plaintiff.  All  the  cases  relied  on  by  the  defendant  are  ' 
cases  where  an  execution-creditor  claimed,  standing  upon  the  rights  of  the  husband,  or 
where  the  husband  or  the  husband's  executors  came  into  dii'ect  collision  with  the  wife ; 
and  all  of  them  were  cases  where  the  property  had  not  been  disposed  of  by  the  wife 
during  her  life-time.  Here,  it  must  be  assumed  that  the  husl)and  gave  the  wife 
power  to  dispose  of  the  goods  at  her  free  will  and  pleasure ;  and  that  is  a  sufficient 
answer  even  to  a  claim  by  the  husband,  under  not  possessed  :  Jiiiigham  v.  Clements, 
1 2  Q.  B.  260.  This  is  the  simple  case  of  a  wrong-doer  taking  the  goods  out  of  the 
possession  of  one  who  is  [523]  piima  facie  the  rightful  owner'  of  them.  There  is  no 
pretence  for  saying  that  the  husband  makes  any  claim,  or  that  the  defendant  has  a 
right  to  .set  up  his  title  as  against  the  plaintiff".  In  Sutton  v.  Buck,  2  Taunt.  302,  it 
was  held  that  possession  of  a  ship  under  a  transfer  void  for  non-compliance  with  the 
ship's  registry  acts,  is  a  sufficient  title  in  trover  against  a  stranger.  "  There  is  enough 
property,"  said  Lawrence,  J.,  "  in  this  plaintiff  to  enable  him  to  maintain  trover  against 
a  wrong-doer  ;  and,  although  it  has  been  urged  that  the  contract  is  void  with  respect  to 
the  rights  of  thii'd  persons  as  well  as  between  the  parties  themselves,  yet,  as  far  as 
regards  the  possession,  it  is  good  as  against  all  except  the  vendor  himself.  There  is  a 
difference  made  in  the  books  between  a  wrong  doer  and  one  acting  under  the  colour  of 
a  title.  In  the  case  of  Armory  v.  Delamirie,  1  Stra.  50.5,  the  bare  possession  was  held 
sufficient  in  order  to  recover  against  a  wrong-doer;  yet  that  boy  had  no  more  title 
to  the  jewel  than  the  plaintiff' to  this  ship."  So,  in  Fi/sonv.  Chamtiers,  9  M.  &  W.  460, 
it  was  held  that  a  party  who  has  taken  possession  of  the  goods  of  an  intestate  aftei'  his 
death,  cannot  set  up  as  a  defence  to  an  action  of  trover  by  the  administrator,  that 
the  intestate  had  been  first  insolvent  and  then  bankrupt,  and  had  not  paid  15s.  in  the 
pound  under  the  fiat,  and  that  therefore  the  property  in  the  goods  vested  absolutely 
in  the  assignees,  —the  goods  having  been  acquired  by  the  intestate  after  the  bankruptcy, 
and  he  having  been  allowed  by  the  assignees  to  retain  possession  of  them  (a)-.  In 
giving  the  judgment  there.  Lord  Abinger  says:  "The  defendant  in  this  case  is  not 
the  assignee,  and  has  no  right  to  set  up  a  title  of  third  persons  to  cover  his  own  default." 
Herhert  v.  Saycr,  5  Q.  B.  965,  is  an  authority  to  the  same  efl'ect.  In  Buckley  v.  Gross, 
32  Law  J.,  [524]  Q.  B.  129,  a  distinction  was  taken,  because  the  plaintiff  never  had 
lawful  possession  of  the  tallow  at  all. 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  made  absolute.  The  plaintiff 
claims  to  recover  from  the  defendant  the  value  of  certain  articles  which  the  latter  had 
taken  possession  of  and  disposed  of.  The  defendant  was  the  executor  of  one  Philip 
Fosbrooke,  and  dealt  with  the  goods  in  question  (which  were  found  in  the  house  of 

(ay  As  to  these,  see  the  case  of  GmJiam  v.  Loi-d  Londonderry,  3  Atk.  393. 
(ay  And  see  Morgan  v.  Knight,  15  C.  B.  (N.  S.)  669. 


80 

II 

n 
tt 

I. 


18  C.  B.  (N.  S.)526.  BOURNE   V.  FOSBROOKE  540 

the  testator)  me<aning  to  perform  his  duty  as  executor.  It  appears  that  the  aunt  of 
the  plaintiff  had  lived  with  the  testator  as  his  housekeeper  for  man}'  years,  and  that 
the  plaintiff  had  at  a  very  early  age  been  invited  to  stay  with  her  aunt,  at  first  as  a 
visitor,  but  ultimately  she  became  almost  adopted  into  the  family.  In  1 863  the  plaintiff's 
aunt  died,  but  the  plaintiff'  remained  in  the  house  on  the  same  footing  as  before.  The 
plaintift''s  claim  embraced  many  aiticles  of  female  dress  and  jewellery  which  she  alleged 
to  have  become  her  property  during  the  life-time  of  the  testator.  The  great  contest 
at  the  trial  was,  whether  the  property  therein  passed  to  the  plaintiff  or  not.  As  to 
some  of  the  articles,  the  jury  found  that  it  did  not  pass  :  but,  as  to  a  class,  the  value 
of  which  was  assessed  at  2-51.,  the  jury  found  that  they  had  been  given  to  the  plaintiff 
by  her  aunt  and  the  property  in  them  transferred  to  her  in  the  aunt's  life-time.  It 
being  a  rule  of  law  that  personal  chattels  cannot  pass  by  parol  gift,  without  actual 
transfer  of  the  possession,  a  contest  arose  as  to  whether  or  not  these  articles  were 
actually  transferred  by  the  aunt  to  the  niece.  The  jury  found  that  they  had  been. 
It  was,  however,  objected  on  behalf  of  the  defendant, — and  the  objection  was  sanctioned 
by  the  judge, — that  Susan  Philips,  the  aunt,  was  at  the  time  she  made  the  alleged 
gifts  a  married  woman,  and  that  the  articles  [525]  were  the  property  of  the  husband, 
and  consequently  that  the  gift  of  the  aunt  operated  nought,  for  that  the  husband  might 
at  any  time  come  and  take  them.  I  think  my  Brother  Channell  was  right  in  saying 
that  such  is  the  law  of  England.  I  abstain  from  saying  anj'thing  as  to  the  authority 
of  the  wife  to  give  away  articles  of  this  sort,  which  had  been  received  by  her  as  gifts 
after  she  had  been  deserted  by  her  husband.  It  will  be  time  enough  to  deal  with 
that  question  whenever  it  shall  come  properly  before  us.  But  I  am  inclined  to  think 
that  the  plaintiff'  did  not  derive  any  property  in  the  articles  in  question  as  agaimt  the 
hushaml  of  her  aunt.  If  the  husband  had  come  and  claimed  the  goods,  I  think  the 
plaintiff  could  not  have  relied  upon  the  gift  by  the  wife  as  an  answer  to  such  claim. 
But  I  am  clearly  of  opinion  that  she  may  maintain  this  action  against  the  present 
defendant,  because  the  lule  of  law  is  that  a  person  who  is  in  lawful  and  quiet  posses- 
sion of  an  article  has  a  right  to  recover  its  value  if  a  wrong-doer  comes  and  takes  it 
away.  A  person  who  takes  away  and  disposes  of  an  article  with  the  authority  of  the 
owner  cannot  be  a  wrong-doer  :  but  one  who  does  so  without  any  colour  of  title  or 
authority  is  a  wrong-doer,  and  is  liable  to  an  action  at  the  suit  of  the  party  whose 
possession  is  so  invaded.  So  is  the  law  laid  down  in  the  well-known  case  of  Armory 
V.  Delamirie  (1  Stra.  50.5),  commented  on  in  1  Smith's  Leading  Cases,  .5th  edit.  301, 
where  the  plaintiff',  a  chimney-sweeper's  boy,  having  found  a  jewel,  carried  it  to  the 
shop  of  the  defendant,  a  goldsmith,  to  know  what  it  was,  and  delivered  it  into  the  hands 
of  the  apprentice,  who,  under  pretence  of  weighing  it,  took  out  the  stones,  and  calling  to 
the  master  to  let  him  know  it  came  to  three  half-pence  ;  the  master  off'ered  the  boy  the 
money,  who  refused  to  take  it,  and  demanded  to  have  the  thing  again  ;  whereupon  the 
apprentice  [526]  delivered  him  back  the  socket  without  the  stones ;  and,  in  trover  against 
the  master,  it  was  ruled  by  the  court  "that  the  finder  of  a  jewel,  though  he  does  not 
by  such  finding  acquire  an  absolute  propei'ty  or  ownership,  yet  he  has  such  a  property 
as  will  enable  him  to  keep  it  against  all  liut  the  rightful  owner,  and  consequently  may 
maintain  trover."  The  same  familiar  principle  is  illustrated  by  the  case  put  by  Mr. 
Markby.  It  seems  to  me  that  the  plaintiff,  who  was  a  school-girl,  going  backwards 
and  forwards  to  the  house  of  the  testator,  and  receiving  these  things  as  presents,  and 
leaving  them  at  what  might  be  considered  her  home  during  her  temporary  absences, 
was  in  legal  intendment  in  possession  of  them  all  the  time.  "  Possession  "  is  a  word 
of  ambiguous  meaning.  In  most  instances,  it  is  considered  to  import  the  manual 
custody  of  the  chattel ;  though  a  man  may  also  be  said  to  be  in  possession  of  an 
article  which  he  has  not  at  the  moment  about  his  person.  It  appears  that  these  things 
which  the  jury  have  found  to  belong  to  the  plaintiff  were  from  time  to  time  given  to 
her  by  her  aunt,  and  were  placed  by  her,  some  in  boxes  which  she  left  when  she  went 
to  school  in  the  house  in  which  she  had  almost  been  adopted  as  one  of  the  family,  and 
others  were  handed  by  her  to  the  testator  to  keep  for  her,  and  by  him  placed  in  a 
drawer  for  safe  custody.  They  were  therefore  in  her  possession  by  the  hands  of  the 
testator  :  and  the  place  of  deposit  was  as  much  under  her  control  as  the  circumstances 
would  admit  of.  As  far  as  the  real  rights  of  the  parties  are  concerned,  the  articles 
were  ;i,s  much  in  the  plaintiff's  possession  as  were  the  goods  in  the  case  of  Fi/son  v. 
Chambers,  9  M.  &  W.  460 :  and  the  defendant,  having  taken  and  sold  them,  believing 
them  to  be  the  property  of  his  testator,  and  intending  to  do  his  duty,  is  nevertheless 
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liable  for  the  wrongful  conversion.  We  should  pro-[527]-lml)ly  have  felt  some  difficulty 
in  coming  to  this  conclusion,  if  the  husband  of  Susan  Philips  had  come  forward  and 
claimed  these  goods  from  the  defendant.  In  that  case,  possibly,  he  might  have 
sheltered  himself  under  the  husband's  title.  But,  considering  the  language  used  by 
the  testator  when  the  husband  first  asserted  a  claim,  however  mistaken  he  might  be 
as  to  his  legal  rights,  the  terras  upon  which  he  was  holding  the  goods  were  perfectly 
apparent.  Under  these  circumstances,  I  feel  bound  to  come  to  the  conclusion  that 
the  defendant  cannot  set  up  the  husband's  title,  and  that  the  plaintiff  is  entitled  as 
against  him  to  lecover  the  value  of  the  goods  as  ascertained  by  the  finding  of  the 

jury. 

Keatino,  J.  I  am  of  the  same  opinion.  If  the  defendant  had  been  in  a  position 
to  avail  himself  of  the  title  of  the  husband,  he  would  probably  have  had  a  good  answer 
to  this  action.  That  is  the  only  opinion  which  was  expressed  by  the  learned  Baron 
at  the  trial.  But  the  defendant  is  not  in  a  position  to  do  that,  because  his  testator 
repudiated  the  husband's  claim  when  urged  by  him.  The  defendant  must,  therefore, 
rely  on  the  absence  of  title  in  the  plaintiff.  The  jury  have  found  that,  as  to  the 
articles  now  in  question,  the  possession  was  transferred  by  Susan  Philips  to  her  niece. 
The  legal  title  to  them,  therefore,  was  in  the  plaintiff;  and  there  was  nothing  to  shew 
that  the  defendant  had  obtained  a  possession  which  can  pi'evail  against  that.  It  is 
unnecessary  to  say  more  than  that  I  entirely  c  mcur  with  my  Lord  in  thinking  that 
the  plaintiff  is  entitled  to  succeed  to  the  extent  of  the  2-51.  which  the  jury  found  to 
be  the  value  of  the  goods  wi'ongfully  taken  by  the  defendant. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  It  [528]  is  clear  that  the  defen- 
dant had  no  right  to  these  goods.  Neither  he  nor  his  testator  had  any  title  to  them  : 
and,  when  the  goods  were  claimed  by  the  husband  of  Susan  Philips,  he  repudiated  his 
right  to  them.  The  only  question,  therefore,  is,  whether'  the  plaintiff'  had  a  sufficient 
possession  to  entitle  her  to  maintain  this  action.  I  think  it  is  impossiljle  to  say  that 
she  had  not  a  title  as  against  every  person  but  the  husband.  He,  however,  never 
interfered.  The  wife  handed  the  articles  to  her  niece.  The  latter  had  a  possession 
which  was  innocent  as  against  all  but  the  true  legal  owner.  According  to  the  finding 
of  the  jury  she  had  absolute  possession  of  them  :  and  nothing  has  occurred  to  divest 
her  right.  The  things  were  left  by  her  in  the  house  of  the  testator  with  his  permission, 
and  upon  a  distinct  understanding  that  they  were  hers.  The  case  of  Buckley  v.  G^ro.w, 
32  Law  J.,  Q.  B.  129,  does  not  in  my  opinion  at  all  interfei'e  with  the  judgment  we 
are  pronouncing.  "No  doubt,"  says  Crompton,  J.,  in  that  case,  "bare  possession  is 
sufficient  to  maintain  trover  or  trespass  as  against  a  wrong-doei'  who  takes  the  article 
from  the  person  having  possession.  It  does  not,  however,  appear  to  me  that  the 
plaintiff  was  '  the  finder,'  within  the  case  of  Armm'ij  v.  Delamiiie :  he  I'ather  became 
possessed  of  the  tallow  feloniously  or  fraudulently  (whichever  his  dealing  with  it  may 
be  called),  and  he  was  not  a  mere  innocent  finder;  but,  nevertheless,  he  would  still 
be  able,  perhaps,  to  maintain  an  action  against  a  person  wrongfully  taking  the  tallow 
from  his  possession.  But,  before  the  defendants  dealt  with  the  tallow,  the  possession 
of  the  plaintiff'  had  been  divested,  and  he  cannot  revert  to  his  previous  possession,  in 
order  to  maintain  the  action,  unless  he  had  the  pi'operty.  Put  here  the  plaintiff  had 
no  propoi'ty,  and  his  possession  was  lawfully  divested,  and  the  tallow  was  ultimately 
converted  by  a  person  who  [529]  does  not  claim  through  a  wrong-doer."  Here,  the 
plaintiff  is  a  perfectly  innocent  holder.  The  only  doubt  I  have  entertained  has  lieen 
whether  the  point  was  taken,  aiid  whether  it  was  open  on  the  leave  reserved.  But 
it  is  clear  from  what  Mr.  Markby  has  said,  that  the  attention  of  the  learned  judge 
was  distinctly  called  to  it ;  and  I  think  we  are  not  precluded  by  anything  that  has 
passed  from  giving  effect  to  the  law.  For  these  reasons,  I  am  clearly  "of  opinion  that 
the  plaintiff  is  entitled  to  recover  to  the  extent  found  by  the  jury. 

liule  absolute. 


End  of  Hilary  Term. 


[530]     Memorandubi. 


The  foUowuig  gentlemen,  were  in  the  course  of  Hilary  Vacation,  appointed  Her 
Majesty's  Counsel  learned  in  the  Law  :— Thomas  Webster  of  Lincoln's  Inn  ;  Clement 
Milward,  of  the  Middle  Temple ;  Joseph  Brown,  of  the  Middle  Temple  :  James 
Redfoord  Bulwer,  of  the    Inner  Temple  ;    John    Peter    De   Gex,  of  Lincoln's  Inn ; 
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Joshua  Williams,  of  Lincoln's  Inn  ;  Edward  Francis  Smith,  of  Lincoln's  Lin  ;  George 
Jessel,  of  Lincoln's  Inn  ;  Sir  Thomas  Phillips,  Knt.,  of  the  Liner  Temple  ;  Hardinge 
Stanley  Giffai'd,  of  the  Liner  Temple 

Benjamin  Coulson  Robinson,  of  the  Middle  Temple,  was  called  to  the  degree  of  the 
Coif.     He  gave  rings  with  the  motto,  "  Ex  sese." 


[531]    Cases  Akgued  and  Determined  in  the  Court  of  Common  Pleas,  in 
Easter  Term,  in  the  Twenty-Eighth  Year  of  the  Reign  of  Victoria. 

The  Judges  who  usually  sat  in  Banco  in  the  present  Term,  were, — Erie,  C.  J., 
Byles,  J.,  and  Keating,  J. 

The  Overseers  of  the  Poor  of  the  Parish  of  Sunderland-near-the-Sea, 
Appellants;  The  Guardians  of  the  Sunderland  Poor-Law  Union, 
Respondenis.     May  10th,  1S65. 

[S.  C.  34  L.  J.  M.  C.l  21  ;  1.3  L.  T.  239  ;  11  Jur.  N.  S.  688 ;  13  W.  R.  94.3.     Adopted, 
Bradford-on-Avon  Assessment  Committee  v.  White,  [1898]  2  Q.  B.  634.] 

1.  Li  the  parish  of  S.  were  certain  breweries  the  occupiers  of  which  were  respectively 
possessed,  as  owners  or  lessees,  of  a  number  of  public-houses  known  as  "  tied  hou.ses," 
some  of  which  were  in  the  parish  of  S.  and  some  in  other  parishes.  These  public- 
houses  were  let  to  tenants  at  smaller  rents  than  they  would  have  been  let  at  if  they 
had  been  free  public-houses,  the  tenants  being  bound  by  contracts  with  the  landlords 
(assumed  to  be  contained  in  the  instrument  of  demise,)  to  purchase  from  them  all 
the  malt  and  other  liquors  consumed  in  their  respective  houses, — and  so  (probably) 
paying  a  higher  price  for  their  liquors  than  they  would  have  paid  had  they  been 
free. — In  valuing  these  breweries  and  public-houses  for  the  purpose  of  making  the 
valuation-list  under  the  Union  Assessment  Committee  Act,  1862,  2-5  &  26  Vict, 
c.  103,  s.  14,  the  overseers  applied  to  them  the  same  principles  of  valuation  as  to 
the  other  rateable  hereditaments  in  the  parish,  pursuant  to  the  Parochial  Assess- 
ment Act,  6  &  7  W.  4,  c.  96. — The  union  assessment  committee  (under  the  Union 
Assessment  Committee  Act,  1862),  having  ascertained  that  the  overseers,  in  arriving 
at  the  gross  estimated  rental  and  rateable  value  of  the  breweries,  had  not  taken 
into  their  consideration  the  advantages  which  the  occupiers  of  such  breweries 
derived  from  the  before-mentioned  contracts  with  their  tenants,  the  publicans, 
and  having  obtained  the  numbers  of  such  "  tied  public-houses  "  attached  to  each 
brewery  inci'eased  the  gross  estimated  rental  and  the  rateable  value  of  such  breweries 
respectively  by  such  an  increased  sum  as  the  committee  in  their  opinion  considered 
the  breweries  might  reasonably  be  expected  to  let  for,  with  the  advantages  attending 
the  contracts  with  the  "tied  public-houses."  They,  however,  made  no  reduction 
in  the  valuation-list  in  respect  of  the  value  of  the  several  "tied  public-houses  :" — 
Held,  by  Erie,  C.  J.,  and  Montague  Smith,  J.  (dissentiente  Byles,  J.),  that  the  union 
assessment  committee  had  done  wrong  in  so  increasing  the  rateable  value  of  the 
breweries,  such  rateable  value  not  being  effected  by  these  personal  contracts  with  the 
tenants  of  the  tied  public-houses.  2.  Held  also,  that  the  "rateable  value  "of  the 
public-houses  was  not  to  be  decreased  by  reason  of  the  burthen  cast  upon  the  tenants 
by  their  contracts  with  the  brewer  landlords. — 3.  In  making  out  the  valuation-list 
in  a  parish  which  has  adopted  the  Small  Tenements  Rating  Act,  13  &  14  Vict.  c.  99, 
the  reduction  to  be  made  under  s.  4  of  that  act  and  s.  3  of  the  14  &  15  Vict.  c.  39, 
to  the  owners  of  small  tenements  who  are  rated  instead  of  the  occupiers,  should  be 
made,  not  from  the  "  rateable  value "  of  the  hereditaments  assessed,  but  from  the 
rate  in  the  pound  to  be  levied  and  collected. 

In  the  matter  of  an  appeal  by  the  overseers  of  the  poor  of  the  parish  of  Sunderland- 
near  the-Sea,  in  the  county  of  Durham,  to  the  general  quarter  sessions  of  [532]  the 
peace  for  the  said  county,  hoklen  on  the  27th  of  June,  1864,  against  the  valuation-list 
of  the  said  parish,  delivered  by  the  Sunderland  Union  Assessment  Committee  to  the 
said  overseers. 

This  was  a  special  case  stated,  after  notice  of  appeal  given,  and  by  the  consent  of 
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the  parties,  and  by  a  judge's  order  under  the  provisions  of  the  12  et  13  Vict.  c.  45, 
s.  1 1,  for  the  opinion  of  this  court. 

The  notice  of  appeal  was  as  follows  : — 

"  To  the  guardians  of  the  Sunderland  Union. 
"Take  notice  that  we,  the  undersigned,  being  the  overseers  of  the  parish  of 
Sunderland-near-the-Sea,  intend,  with  the  consent  of  a  vestry  of  the  said  parish,  which 
has  been  summoned  for  the  purpose  of  giving  such  consent,  to  appeal  to  the  next 
general  quarter  sessions  of  the  peace  to  be  holden  in  and  for  the  county  of  Durham, 
at  the  city  of  Durham,  against  the  valuation-list  of  the  said  parish  of  Sunderland- 
near-the-Sea  :  and  further^  take  notice  that  the  gi'ounds  of  such  our  appeal  are  as 
follows,  that  is  to  say, — 

"  1.  That  the  rateable  hereditaments  comprised  in  the  said  valuation-list  of  the 
said  parish  of  Sunderland-near-the-Sea  are  valued  at  sums  beyond  the  rateable  value 
thereof : 

"  2.  That  certain  rateable  hereditaments  within  the  said  parish  in  respect  whereof 
the  owners  thereof  are  liable  to  be  assessed  and  are  assessed  under  the  Small  Tenements 
Rating  Act,  13  &  14  Vict.  c.  99,  in-[533]-stead  of  the  occupiers  thereof,  are  in 
the  said  valuation-list  valued  at  sums  beyond  the  annual  rateable  value  thereof : 

"3.  That,  in  the  said  valuation-list,  the  rateable  value  of  the  hereditaments 
mentioned  in  the  next  preceding  paragraph  is  arrived  at  merely  by  making  deductions 
from  the  gross  estimated  rental  thereof  for  repairs  and  insurance  ;  whereas,  the 
rateable  value  thereof  ought  further  to  be  reduced  by  deducting  therefrom  one  fourth, 
(oi-,  in  the  case  of  hereditaments  compounded  for  by  the  owners,  one  half,)  of  the 
amount  thereof,  pursuant  to  the  4th  section  of  the  said  Small  Tenements  Rating  Act, 
13  &  14  Vict.  c.  99.     Dated,  &c. 

"George  Barnes, 

"Edward  Evans, 

"R.  T.  Greenwell, 

"John  Walton, 


Overseers  of  the  said  parish  of 
Sunderland-near-the-Sea." 


The  parish  of  Sunderland-near-the-Sea  is  one  of  the  parishes  included  in  the 
Sunderland  poor-law  union,  the  board  of  guardians  of  which  union  have  in  accordance 
with  the  Union  Assessment  Committee  Act,  1862,  25  &  26  Vict.  c.  103,  appointed 
an  assessment  committee  for  the-  purposes  of  the  act. 

The  overseers  of  the  said  parish,  in  pursuance  of  the  said  act,  made  a  list  of  all 
the  rateable  hereditaments  in  the  parish  in  so  much  of  the  form  shewn  in  the  schedule 
of  the  act  6  &  7  W.  4,  c.  96,  as  set  out  in  the  schedule  in  the  act  now  reciting,  which 
list  was  duly  deposited  for  inspection,  published,  and  afterwards  transmitted  to  the 
committee,  as  required  by  the  act.  This  ^•aluation-list,  as  so  transmitted,  and  as 
afterwards  confirmed  and  approved  by  the  committee,  was  to  be  referred  to  as  forming 
part  of  this  case. 

The  committee,  after  receiving  the  valuation-list,  [534]  made  alterations  in  the 
values  of  cerUxin  hereditaments,  and  then  caused  the  list  to  be  deposited  for  inspection, 
as  required  by  the  act,  and  appointed  a  day  for  hearing  any  objections  thereto.  The 
overseers  of  the  poor  of  the  parish  of  Sunderland  gave  notice  of  objection,  and  appeared 
before  the  committee  and  stated  their  objection  to  the  alterations  :  but  the  committee 
adhered  to  their  original  ^^ews,  and  approved  and  confirmed  the  list. 

The  overseers,  having  reason  to  think  that  the  parish  was  aggi'ieved  by  the  decision 
of  the  committee,  and  having  duly  obtained  the  consent  of  the  vestry,  gave  the  notice 
of  appeal  hereinbefore  set  forth. 

Previous  to  the  quarter  sessions,  the  respondents  gave  notice  to  respite,  which 
was  done ;  and  ultimately  an  arrangement  was  entered  into,  that  the  questions  of  law 
should  be  settled  by  a  special  case  for  the  opinion  of  this  court. 

The  first  ground  of  appeal  is  that  the  rateable  hereditaments  comprised  in  the 
valuation-hst  are  valued  at  sums  beyond  the  rateable  value  thereof.  This  ground 
of  appeal  has  reference  to  the  valuation  of  certain  breweries  in  the  parish ;  and  the 
facts  are  as  follows  : — 

In  the  parish  there  are  five  breweries,  three  of  which  are  occupied  by  the  owners, 
and  the  remaining  two  by  lessees.  The  occupiers  of  these  five  breweries  are  respec- 
tively possessed  of,  as  owners,  or  as  lessees  are  entitled  to,  a  great  number  of  public- 
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houses  known  as  "tied  houses," some  of  which  are  situate  in  the  pai'ish  of  Sundeiland- 
uear-the  Sea,  and  some  in  other  difterent  parishes.  All  these  public-houses  are  let 
to  tenants  at  smaller  rents  than  they  would  be  let  at  if  they  were  free  public-houses ; 
the  tenants  being  bound  to  purchase  from  the  brewers  all  malt  and  other  [535]  liquors 
which  they  sell  in  their  public  houses :  the  brewers  thus  securing  to  themselves  a 
certain  large  trade,  and  being  enabled  to  charge  higher  prices  for  their  liquors  than 
they  would  chaige  the  occupier  of  a  free  public-house. 

In  valuing  these  breweries  and  public-houses  for  the  purpose  of  making  the  valuation- 
list,  the  overseers  applied  the  same  principles  to  the  breweries  and  public-houses  as 
to  the  other  rateable  hereditaments  in  the  pari.sh,  pursuant  to  the  Parochial  Assess- 
ment Act,  6  &  7  W.  4,  c.  96  ;  and,  in  the  case  of  the  breweries,  without  any  regard 
or  reference  to  the  advantages  derived  by  the  occupiers  from  the  before-mentioned 
contracts  with  the  occupiers  of  the  several  "  tied  public-houses ; "  and,  in  the  case 
of  the  said  "tied  public-houses,"  without  any  regard  or  reference  to  the  smaller  rents 
paid  by  the  occupiers  to  the  brewers,  and  as  if  such  occupiers  were  at  liberty  to 
purchase  their  liquors  in  the  open  market. 

The  assessment  committee,  having  a.scertained  that  the  overseers,  in  arriving  at 
the  gross  estimated  rental  and  I'ateable  value  of  the  breweries,  had  not  taken  into 
their  consideration  the  advantages  which  the  occupiers  of  such  breweries  derived 
from  the  before-mentioned  contracts  with  their  tenants,  the  publicans,  and  having 
obtained  the  numbers  of  such  "  tied  public-houses  "  attached  to  each  brewery,  increased 
the  gross  estimated  rental  and  rateable  value  of  such  breweries  respectively  by  such 
an  increased  sum  as  the  committee  in  their  opinion  considered  the  breweries  might 
reasonably  be  expected  to  let  for,  with  the  advantages  attending  the  contracts  with 
the  "  tied  public-houses." 

The  following  extract  from  the  valuation-list  will  shew  the  nature  of  the  alteration 
made  b\'  the  union  assessment  committee  in  the  case  of  one  brewery  : — 

[536]  Valuation-list  far  the  Parish  of  Smiderland-near-the-Sea,  in  the  county  of  Durham. 


Xame  of 
occupier. 

^-— fo—  i      ""'^ZrT' 

Name  or 

situation  of 

property. 

""'"'rentS"'"*'^      Rateable  value. 

Fenwick 
&Co. 

Fenwick 
&  Co. 

Brewery,  malt- 
ing,    vaults, 
warehouses, 
and  offices. 

Low  Street. 

£426    0    0    '  £355     0    0 
327     0     0         254     0     0 

The  second  line  of  figures  shews  the  amounts  at  which  the  brewery  was  returned 
by  the  overseers ;  the  figures  entered  above  shew  the  increased  amounts  charged  by 
the  union  assessment  committee. 

The  committee,  however,  made  no  reduction  in  the  valuation-list  in  respect  of  the 
value  of  the  several  tied  public-houses. 

The  overseers,  in  objecting  to  the  increase  made  in  the  value  of  the  breweries, 
insisted  that,  if  the  valuation  of  the  breweries  was  to  be  increased  by  reason  of  the 
advantages  derived  from  the  tied  public-houses,  the  occupiers  of  the  tied  public-houses 
should  be  valued  only  in  respect  of  the  .smaller  rents  actually  paid  by  them,  and  at 
the  reduced  value  of  the  premises  resulting  from  their  obligations  to  purchase  their 
malt  liquors  of  their  landlords,  and  not  at  the  full  annual  value  of  the  premises 
without  reference  to  such  obligation. 

The  committee,  however,  being  of  opinion  that  they  were  bound  by  the  case  of 
Allison  v.  Monkwearmouth  Shore,  4  Ellis  &  B.  13,  and  the  cases  therein  referred  to, 
refused  to  alter  their  decision. 

As  to  the  second  and  third  grounds  of  appeal,  the  following  were  the  facts : — 

In  the  parish  of  Sunderlaud-near  the-Sea,  the  Small  Tenements  Kating  Act, 
1-3  &  14  Vict.  c.  99,  was  duly  adopted  in  the  year  1850,  and  is  still  in  force. 

By  s.  4  of  this  act,  it  is  enacted  that,  whilst  such  [537]  order  as  firsth'  therein- 
before mentioned  is  in  force,  the  owner  of  every  tenement  in  every  parish,  the  yearly 
rateable  value  whereof  shall  not  exceed  61.,  shall  be  assessed  to  the  rates  for   the 
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relief  of  the  poor,  and  to  the  rates  for  the  repairs  of  the  highways,  in  respect  of  such 
tenement,  at  three  iourths  of  the  amount  at  which  such  tenement  would  be  liable  to 
be  rated  in  case  the  act  had  not  passed. 

It  is  further  enacted  by  the  same  section,  "that,  whilst  such  order  as  hrstly 
thereinbefore  mentioned  is  in  force,  if  any  owner  of  any  one  or  more  of  such  tene- 
ments shall  be  desirous  of  paying  a  rate  for  one  year  in  respect  of  all  such  tenements 
in  any  parish,  whether  such  tenements  be  occupied  or  unoccupied,  and  shall  give 
notice  in  writing  of  such  his  desire  to  the  overseers  of  the  poor  and  to  the  surveyor 
of  the  highways,  as  therein  mentioned,  then  and  in  such  case  such  owner  shall  be 
assessed  to  the  rates  for  the  relief  of  the  poor  and  to  the  rates  for  the  repair  of  the 
highways  in  respect  of  such  tenements  respectively,  whether  the  same  be  occupied  or 
un'occupied,  at  a  sum  not  being  less  than  one  half  of  the  amount  at  which  such  tene- 
ments respectively  would  be  liable  to  be  rated,  if  occupied,  in  case  this  act  had  not 
passed." 

In  the  parish  there  are  upwards  of  4000  tenements,  the  yearly  value  of  each  of 
which  does  not  exceed  61. :  and  in  making  out  the  valuation-list,  the  overseers  entered 
the  rent  of  these  tenements  respectively  in  the  column  of  the  valuation-list  headed 
gross  estimated  rental,"  at  the  rent  at  which  the  said  tenements  might  reasonably  be 
expected  to  let  from  year  to  year,  free  from  all  usual  tenants'  rates  and  taxes,  and 
from  the  tithe  commutation  rent-charge,  as  required  by  the  6  &  7  W.  4,  c.  96,  s.  1, 
and  the  Union  Assessment  Committee  Act,  1862,  s.  15.  From  this  gross  estimated 
rental,  the  overseers  made  the  usual  deductions  for  the  [538]  average  annual  cost  of 
repairs  and  insurance,  thus  arriving  at  the  sum  at  which  the  said  tenements  would 
have  been  liable  to  be  rated,  if  the  Small  Tenements  Eating  Act  had  not  been  adopted. 
Then,  in  order  to  arrive  at  the  reduced  amount  at  which  the  owners  should  be 
assessed,  instead  of  the  occupiers,  the  overseers,  in  those  cases  where  the  owners  had 
not  compounded,  deducted  from  such  last-mentioned  amount  (that  is,  the  amount  at 
which  the  property  would  ha\-e  lieen  liable  to  be  rated  if  the  Small  Tenements 
Rating  Act  had  not  passed,)  one  fourth  part  thereof,  and  entered  the  remainder  in 
the  column  of  the  valuation-list  headed  "Rateable  value."  In  those  cases  where  the 
owners  had  compounded,  the  overseers  deducted  one  half  instead  of  one  fourth  from 
the  amount  at  which  the  property  would  have  been  liable  to  be  rated  if  the  Small 
Tenements  Rating  Act  had  not  been  adopted,  and  entered  the  remainder  in  the 
column  headed  "  Rateable  value  " 

The  following  case  shews  the  mode  adopted  by  the  overseers  : — 

In  the  case  of  a  tenement  for  which  the  owner  did  not  compound,  from  the  "gross 
estimated  rental "  of  61.  one  sixth  was  deducted  as  the  average  annual  cost  of  repairs 
and  insurance,  leaving  the  sum  of  51.  as  the  "rateable  value,"  under  the  Parochial 
Assessment  Act.  From  this  sum  of  51.  was  then  deducted  one  fourth,  that  is,  11.  5s., 
leaving  the  sum  of  31.  15s.  as  the  reduced  amount  or  "rateable  value"  on  which  the 
owner  was  rateable  under  the  Small  Tenements  Rating  Act,  and  on  which  sum  the 
rate  was  to  be  computed. 

In  cases  where  the  owner  had  compounded,  from  the  gross  estimated  rental  of  61. 
one  sixth  was  deducted  as  the  average  annual  cost  of  repairs  and  insurance,  leaving 
the  sum  of  51.  as  the  rateable  value  under  the  Parochial  Assessment  Act.  From  this 
sum  [539]  of  51.  was  deducted  half,  that  is,  21.  10s.,  leaving  the  sum  of  21.  10s., 
as  the  reduced  amount  or  "  rateable  value  "  on  which  the  owner  was  rateable  under 
the  Small  Tenements  Rating  Act,  and  on  which  sum  the  rate  was  to  be  computed. 

Upon  these  principles,  the  rates  for  the  relief  of  the  poor  of  the  parish  have  been 
made  ever  since  the  adoption  of  the  Small  Tenements  Rating  Act,  in  1850,  and  by 
which  means  the  overseers  have  assessed  the  owners  of  the  small  tenements  at  the 
same  uniform  pound-rate,  in  common  with  the  rest  of  the  rate-payers. 

The  overseers  contended  that,  by  the  increased  \-aluation  made  by  the  committee 
in  respect  of  the  last-mentioned  rateable  hereditaments,  the  aggregate  "rateable 
value"  of  the  hereditaments  within  the  parish  was  improperly  increased  to  the 
extent  of  38751.,  and  that  such  increase  was  contrary  to  the  provisions  of  s.  2  of  the 
6  &  7  W.  c.  96,  and  to  the  provisions  of  ss.  35  and  36  of  the  Union  Assessment 
Committee  Act,  1862. 

The  committee,  being  of  opinion  that  the  14th  section  of  the  Union  Assessment 
Committee  Act,  1862,  required  the  overseers  in  making  out  the  valuation  list  to 
return  the  full  "amuial  rateable  value"  of  all  the  rateable  hereditaments  within  the 
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parish,  and  that  the  reduction  to  be  made  in  favour  of  the  owners  rated,  instead  of 
occupiers,  should  be  made  from  the  rate  in  the  pound,  and  not  from  the  rateable  value, 
confirmed  and  approved  the  valuation-list  accordingly. 

The  questions  of  law  arising  on  the  above  statement,  for  the  opinion  of  the 
court,  were, — Hist,  whether,  under  the  special  circumstances  stated  in  this  case,  the 
breweries  in  question  should  be  rated  in  any  additional  sum  beyond  their  annual 
rateable  value  as  breweries,  for  the  advantages  derived  from  the  custom  of  those  tied 
public-houses  the  occuj)iers  of  which  are  compelled  [540]  to  purchase  their  liquors 
at  such  breweries ;  and,  if  so,  whether  the  public-houses  connected  with  the  breweries, 
but  situate  in  other  parishes  should  be  taken  into  account  in  calculating  the  gross 
estimated  rental  and  rateable  value,  as  well  as  those  within  the  parish  where  the 
brewery  is  situate, — secondly,  if  the  said  breweries  are  in  the  opinion  of  the  court 
liable  to  be  assessed  in  respect  of  the  advantages  derived  from  the  said  tied  public- 
houses,  whether  the  said  tied  public-houses  are  liable  to  be  assessed  at  a  reduced 
"gross  estimated  rental "  and  rateable  value,  in  consideration  of  being  so  tied  to  such 
breweries, — thirdly,  whether  the  reduction  to  be  made  under  the  statute  13  &  14 
Vict.  c.  99,  s.  4,  and  the  14  &  15  Vict.  c.  39,  s.  3,  to  the  owners  of  sm;ill  tenements 
who  are  rated  instead  of  the  occupiers,  should  be  made  from  the  rateable  value  of  the 
hereditaments  assessed,  oi'  from  the  rate  in  the  pound  to  be  levied  and  collected. 

And  the  court  was  solicited,  according  to  the  power  vested  in  the  court  by  the 
said  stiitute  of  the  12  &  13  Vict.  c.  45,  s.  11,  to  remit  the  case  to  the  said  court  of 
quarter  sessions  for  the  said  county  of  Durham  with  the  opinion  and  judgment  of  the 
court  thereon,  or  to  make  such  order  as  to  this  case,  and  the  said  appeal  and  the  costs 
thereof,  respectively,  as  this  court  might  deem  fit, — the  said  parties  having  agreed 
that  a  judgment  in  conformity  with  the  decision  of  the  court,  and  for  such  costs  as 
the  court  should  adjudge,  might  be  entered,  on  motion  by  either  party,  at  the 
sessions  next  but  one  after  such  decision  should  have  been  given,  pursuant  to  the 
said  last-mentioned  statute. 

Lush,  Q.  C.  (with  whom  was  Prideaux),  for  the  appellants.  Two  questions  arise 
iu  this  case, — first,  what  is  the  effect  of  the  contracts  between  the  brewers  and  the 
publicans  or  beer-shop  keepers  on  the  rateable  [541]  value  of  the  respective  premises  1 
— secondly,  what  is  the  effect  of  the  Small  Tenements  Rating  Act,  13  &  14  Vict.  c.  99? 

1.  By  the  Parochial  Assessment  Act,  6  &  7  W.  4,  c.  96,  the  rate  for  the  relief  of 
the  poor  is  to  be  made  "  upon  an  estimate  of  the  net  annual  value  of  the  several 
hereditaments  rated  thereunto,  that  is  to  say,  of  the  rent  at  which  the  same  might 
reasonably  be  expected  to  let  from  year  to  year,  free  of  all  usual  tenants'  rates  and 
taxes,  and  tithe-commutation  rent-charge,  if  any,  and  deducting  therefrom  the  pro- 
bable average  annual  cost  of  the  repairs,  insurance,  and  other  expenses,  if  any, 
necessary  to  maintain  them  in  a  state  to  command  such  lent."  It  is  the  property  and 
that  which  belongs  to  the  property  that  is  looked  at.  A  personal  contract  between 
the  landlord,  the  proprietor  of  a  brewery,  and  the  tenant,  as  to  the  supply  of  beer, 
cannot  be  allowed  to  increase  the  rateable  value  of  the  one  property  or  diminish  the 
rateable  value  of  the  other.  Suppose  the  brewer  occupied  all  the  houses  himself  by 
means  of  agents,  or  secured  a  monopoly  by  any  other  means,  would  the  rateable  value 
be  affected  thereby  I  [Erie,  C.  J.  Or,  suppose  A.  carries  on  the  business  of  a  brewer, 
and  B.,  his  brother,  is  a  large  landed  proprietor  in  the  neighbourhood,  and  it  is  agreed 
between  them  that  the  latter  shall  give  notice  to  quit  to  every  tenant  on  his  estate 
who  declines  to  buy  his  beer  of  the  former  ?]  The  brewery  may  be  in  one  parish 
and  the  public-houses  iu  another ;  and  indeed  such  is  the  case  with  some  of  these 
public-houses.  [Byles,  J.  Put  the  case  of  a  brewery  in  the  parish  of  A.,  with  a 
well  (without  which  the  brewery  would  be  utterly  valueless)  iu  the  adjoining  parish 
of  B.]  In  the  canteen  case.  The  King  v.  ilradfo-rd,  4  M.  &  Selw.  317  (a),  the  rent  of 
the  premises   was  the  [542]  aggregate  of   the  two  sums  of    151.  and  5101.,   Lord 

(a)  There,  a  canteen  in  barracks  demised  to  B.  by  the  barrack-board  for  a  year, 
at  a  rent  of  151.  for  the  canteen  and  buildings,  and  also  the  further  sum  of  5101.  for 
the  privilege  of  using  the  same  as  a  canteen,  and  selling  therein  provi-sions  and 
liquors,  &c.  usually  sold  by  sutlers,  with  power  of  distress  for  the  aggregate  sum,  was 
held  to  be  one  entire  rent  for  the  canteen  ;  and  therefore  A.  was  held  to  be  rateable 
to  the  relief  of  the  poor  as  occupier  of  the  canteen  in  respect  of  the  5251.  aggregate 
rent,  and  not  merely  in  respect  of  the  151. 
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Ellciiboiough  says  :  "I  cannot  look  at  the  reservation  in  this  indenture  in  any  other 
point  of  view  than  as  a  mode  which  the  parties  have  chosen  of  di\idinj<  the  rent; 
for,  it  is  in  substance  but  one  entire  rent  payable  for  the  occupation  of  a  real  tene- 
ment, and  for  the  enjoyment  of  the  advantages  belonging  to  it.  From  its  vicnuty 
to  the  barracks,  it  of  course  would  attract  to  it  almost  all  the  custom  of  that  neigh- 
bourhood, and  this  is  the  incident  to  the  property  which  renders  it  valuable.  If  this 
could  be  separated  from  the  value  of  the  tenement,  and  the  rent  distributed  accord- 
in<'lv,  we  should  henceforth  never  see  a  demise  of  any  public-house  in  which  this 
form  of  distribution  would  not  be  observed  :  the  lessor  would  let  the  tenement  at 
the  bare  rent  which  it  was  worth,  and  the  privilege  of  carrying  on  the  trade  at  a 
separate  and  independent  rent.  And  this  woidd  be  a  receipt  for  reducing  the  annual 
value  of  the  tenement  to  a  mere  shadow.  But  we  must  judge  of  things  as  they  really 
are,  and  not  as  they  may  appear  to  be ;  and  therefore  we  are  to  consider  here  whether 
this  be  not  substantially  one  entire  rent  in  lespect  of  one  entire  subject,  though 
artificially  divided  into  several  payments.  Now,  it  does  appear  to  me  that  this  is  as 
much  a  profit  appurtenant  to  the  tenement  arising  from  its  local  situation,  as  was  the 
profit  of  the  weighing  (a)  or  carding  machine  (/>),  to  the  [543]  tenements  there  rated. 
And  it  has  not  been  improperly  likened  to  the  case  of  a  soke-raill,  which  is  let  at  a 
higher  rent  because  it  has  a  right  to  the  sole  multure  of  all  tlie  corn  and  grain  in  the 
neighbourhood."  [Byles,  J.  How  do  you  distinguish  this  case  from  Allmn  v.  The 
Ckvirhtvardcns,  dx.,  of  Monkweannouth  Shore,  4  Ellis  &  B.  131  There,  A.  being  owner 
of  a  brewery  and  also  of  thirty-three  public-houses,  not  all  situated  in  the  same  town- 
ship as  the  brewery,  demised  to  B.  the  brewery,  "together  with  the  goodwill  and 
trade  "  of  the  public-houses,  for  seventeen  years,  B.  "  yielding  and  paying  for  and  in 
respect  of  the  said  brewery  "  3001.,  and  "  for  and  in  respect  of  the  goodwill  and 
trade"  of  the  public-houses  1501.  B.  occupied  the  brewery,  and,  under  the  contract 
contained  in  this  lease,  was  enabled  to  compel  the  lessees  of  the  several  public-houses 
to  purchase  their  beer  at  the  brewery  ,:  and  it  would  have  been  a  breach  of  the 
contract  between  B.  and  A.  if  their  custom  had  been  diverted  elsewhere.  The  public- 
houses,  in  consequence  of  this  agreement,  fetched  less  rent  than  they  would  have 
done  if  the  occupieis  had  been  free  to  get  their  supplies  whei'e  they  would  :  and  the 
advantage  of  their  compelled  custom  to  the  occupier  of  the  brewery  was  worth  1501. 
a  year.  On  a  case  reserved,  stating  the  abo^'e  facts,  the  question  being  whether  the 
occupant  of  the  brewery  was  to  be  rated  to  the  relief  of  the  poor  on  the  value  of  the 
brewery  as  enhanced  by  this  advantage,  or  not, — it  was  held  by  the  majority  of  the 
court  that  he  was  properly  rated  on  the  enhanced  value,  it  being  an  advantage 
connected  with  the  occupation  which  would  be  taken  into  calculation  by  a  tenant  in 
estimating  the  annual  rent,  and  that  it  was  not  material  that  the  origin  of  this 
advantage  was  in  a  personal  contract.]  If  the  decision  in  that  case  can  be  supported, 
it  can  only  be  upon  the  ground  that  the  [544]  tenant  paid  but  one  rent  for  the  whole, 
including  the  privilege  anne.xed  to  the  premises.  He  did  not  make  the  contracts 
with  the  tenants  of  the  public-houses.  He  took  the  brewery  with  the  privileges. 
[Byles,  J.  Would  it  have  made  anj'  difference  if  the  occupiers  had  been  tenants  from 
year  to  j'ear,  in  which  case  there  would  have  been  a  demise  each  year  by  him  ']  In 
Jllimn  v.  Monkwearmovth  Shore,  the  stock  or  profits  of  trade  were  in  effect  rated; 
whereas  it  is  only  the  actual  value  of  the  property  which  can  be  taken  into  considera- 
tion. The  true  principle  is  that  which  is  laid  down  by  Erie,  J.,  in  that  case.  The 
question,  said  that  learned  judge,  is  "  whether  premises  are  rateable  for  the  price 
which  the  occupier  thereof  agrees  to  pay  to  a  contractor  for  influencing  customers  to 
the  business  carried  on  thereon.  And  the  answer  must  be  in  the  negative  :  for,  since 
the  Parochial  Assessment  Act,  6  &  7  W.  4,  c.  96,  only  hereditaments  are  rateable, 
that  is,  land  with  its  appurtenances ;  and  a  contract  between  the  occupier  and  another 
person  is  not  a  hereditament.  It  is  true  that  the  contractor  here,  who  sells  his 
influence  over  the  customer,  happens  to  be  the  landlord  of  the  premises,  and  the 
contract  for  the  influence  is  contained  in  the  instrument  of  demise,  and  the  price  to 
be  paid  annually  for  the  influence  is  called  rent,  and  the  persons  to  be  influenced  are 
also  tenants  of  the  same  landlord  :  but,  if  a  traveller  with  a  good  connection,  agreeing 
to  sell  his  influence  to  a  tradesman  who  hired  him,  happened  to  be  the  landlord  of 

(a)  Bex  V.  St.  Nicholas,  Gloucester,  Cald.  262. 

(b)  Ilex  v.  Ho(j<j,  Cald.  266,  1  T.  K.  721. 
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that  tradesman,  and  inserted  the  sale  in  the  demise  of  the  premises,  and  called  the 
price  of  the  intiueuce  rent,  the  accidental  combination  of  traveller  with  that  of  land- 
lord, and  a  misnomer  in  the  use  of  the  word  rent,  would  not  constitute  rateability  :  nor 
would  the  rateability  of  the  premises  be  affected  by  the  source  of  his  influence  over 
his  customers,  whe-[545]-ther  from  the  compulsoiy  power  of  landlord  or  creditor,  or 
from  more  friendly  ties.  Also  immaterial  as  to  rateability  would  be  the  nature  of 
the  trade  iu  respect  of  which  the  contract  is  made.  Such  a  contract  would  not 
become  land  in  the  case  of  a  brewer,  more  than  in  the  case  of  a  grocer  or  other  trades- 
man. The  rateability  of  a  soke-mill,  for  the  servitude  of  multure  in  the  servient 
district,  was  supposed  to  be  analogous :  but  the  supposed  servitude  is,  by  the 
hj'pothesis,  a  legal  appurtenance  to  the  mill,  and  woulcl  pass  with  it  upon  a  demise 
or  sale  of  the  land  with  its  appurtenances.  But,  if  the  mill  had  no  legal  privilege,  it 
would  be  rateable  on  ordinary  principles,  and  the  rateable  \-alue  would  not  be  altered 
by  any  personal  contract  for  custom,  oi'  for  influence  over  custom,  which  the  miller 
for  the  time  being  might  make  with  his  landlord  or  any  other  person  :  and  so  of  a 
brewer}^ ;  if  it  had  a  seignory,  and  the  publicans  were  bound  ratione  tenunu  to  do 
service  by  buying  beer  at  the  brewery,  the  profit  woulcl  be  a  profit  on  realty,  and 
rateable;  but,  if  this  was  obtained  by  contract  or  choice,  the  profit  would  be  personal, 
and  not  rateable."  Then,  as  to  the  tied  public-houses,  it  is  manifest  that,  if  the}'  are 
to  be  assessed  at  their  full  rateable  value,  without  regard  to  the  burthen  imposed 
upon  the  occupier  by  the  contract  with  the  brewer,  the  assessment  on  the  breweries 
ought  not  to  be  increased  also ;  otherwise,  the  same  property  would  be  rated  twice. 

[The  court  desired  to  hear  the  argument  for  the  respondents  upon  this  point, 
before  proceeding  to  the  other  part  of  the  case.] 

Liddell,  Q.  C.  (with  whom  was  Tomlinson),  for  the  respondents.  The  case  of 
Allison  V.  The  Ckurehivardens,  dc.  of  Monkweannoafh  Shore,  i  Ellis  &  B.  13,  was  rightly 
decided,  and  is  conclusive  on  this  first  ques-[546]-tion.  Of  the  five  breweries  in  this 
case,  three  are  in  the  hands  of  the  owners ;  the  other  two  being  held  by  lessees 
under  leases  with  the  tied  public-houses  annexed  to  them.  They  may,  however,  for 
the  purpose  of  this  argument,  be  assumed  to  stand  on  the  same  footing.  The 
breweries  are  more  valuable  by  reason  of  the  assignable  interest  ainiexed  to  their 
occupation.  In  estimating  the  rent  which  a  hypothetical  tenant  would  give,  all  the 
advantages  annexed  to  the  occupation  would  necessarily  be  taken  into  consideration. 
[Erie,  C.  J.  The  obligation  to  take  all  their  beer  from  the  landlord's  brewery  is 
contract  only,  not  running  with  the  land  Suppose,  instead  of  the  publican  lieing 
the  brewer's  tenant,  the  former  had  lent  the  latter  money  the  re-payment  of  which 
was  secured  by  a  bond  with  a  covenant  to  take  from  the  former  all  beer,  &c.  which 
should  be  consumed  on  certain  premises, — how  would  that  case  diflfer  from  this?] 
The  obligation  to  take  beer  is  an  obligation  attached  to  each  brewery.  [Erie,  0.  J. 
To  the  brewer.]  The  public  houses  are  said  to  be  attached  to  the  respective  breweries, 
and  bound  to  take  all  their  beer  from  the  brewery  to  which  the\'  are  so  respectively 
attached.  It  is  immaterial  how  the  obligation  arises  :  the  increased  value  is  the  same. 
Lord  Campbell,  in  Allison  v.  Monkicear mouth  Shore,  says  :  "  The  criterion  is,  '  the  rent 
at  which  the  premises  might  reasonably  be  expecteil  to  let  from  year  to  year,'  with 
proper  deductions.  But,  in  calculating  this  rent,  legard  must  be  had  to  the  pecuniary 
value  of  all  the  advantages  which  the  tenant  will  have  as  tenant  and  occupier  of  the 
demised  premises,  connected  with  his  occupation.  In  this  case,  I  consider  it  a  fact 
that  the  tenant  and  occupier  of  the  demised  premises,  in  which  he  is  to  cany  on  the 
trade  of  a  brewer,  is  entitled  to  have,  and  must  have,  during  the  term,  the  entire 
custom  of  thirty-three  public-houses,  i.e.  [547]  that  the  publicans  carrying  on  business 
in  these  public-houses,  are  bound  to  buy  from  his  brewery  the  whole  of  the  beer,  &c., 
which  is  to  be  consumed  by  their  customers.  They  are  bound  to  deal  at  his  brewery  ; 
and  it  is  only  by  occupying  the  demised  premises  that  he  is  entitled  to  this  advantage. 
I  think  that  the  advantage  so  to  be  derived  from  the  occupation  of  the  premises,  is 
to  be  taken  into  consideration  in  estimating  the  assessable  value  ;  because  it  would 
be  taken  into  consideration  by  a  tenant  in  determining  the  rent  which  he  would  be 
willing  to  pay.  I  agree  that  influence  in  recommending  customers  is  not  lateable, 
and  that  proflts  in  trade  cannot  be  rated  as  an  hereditament :  nevertheless,  I  think 
that  hereditaments  are  rateable  according  to  the  advantages  which  will  be  enjoyed 
from  the  occupation  of  them  during  the  period  for  which  the  rate  is  to  be  imposed. 
It  is  admitted  that  the  occupier  of  a  soke-mill  would  be  liable  to  be  rated  higher  than 
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if  there  were  no  one  under  an  obligation  to  grind  corn  at  his  mill  and  to  pay  him 
multure.     But  it  is  said  this  is  because  the  law  compels  customers  to  deal  with  him. 
In  my  opinion,  it  depends  upon  the  obligation  alone,  and  not  upon  the  origin  of  the 
obligation.     If  the  owner  of  a  large  estate  with  a  grist-mill  upon  it,  were  to  insert  in 
all  his  leases  a  covenant  that  his  tenants  shall  grind  at  his  mill  all  the  corn  grown  on 
their  farms,  and  should  let  the  mill  with  this  certainty  of  custom,  in  my  opinion  the 
miller  would  be  rateable  as  if  the  mill  were  a  soke-mill,  because  his  profits  would  be 
as  great  and  as  certain ;  they  would  arise  equally  from  the  occupation  of  the  mill ; 
and  the  rent  which  he  would  be  willing  to  offei'  would  not  be  in  the  slightest  degree 
influenced   bv  the  consideration    that" the  obligation  to  deal   with   him  arose  from 
contract,  instead  of  arising  from  immemorial  usage.     If  there  be  a  strong  |);-o/«-[548]- 
MHIi/  of  custom  coming  to  a  house  in  which  a  particular  trade  is  carried  on  from  the 
local  situation  of  the'  house,  this  would  be  taken  into  consideration  by  the  tenant 
in  calculating  the  rent  he  would  give  :  and  the  rent  which  he  agrees  to  give  upon 
this  prohahiUty  would  be  the  basis  of  the  assessment  upon  him.     If  the  additional 
rent  in  respect  of  prohahle  custom  is  to  be  taken  into  consideration,  I  do  not  under- 
stand how  the  rent  is  to  be  e.xcluded  which  is  given  in  consideration  of  the  custom 
which  must  certainly  come  to  him  as  occupier  of  the  premises  assessed."     In  S!taley  v. 
The  Overseas  of  Castkton,  33  Law  J.,  M.  C.  178,  it  was  held  that  the  occupier  of  a 
cotton-mill,  which,  owing  to  the  scarcity  of  cotton,  was  not  kept  at  work,  might  be 
liable  to  be  rated  to  the  poor-rate  upon  the  value  of  the  building  used  as  a  warehou.se 
for  storing  the  machinery  therein.     Blackburn,  J.,  there  .says  :   "The  Parochial  Assess- 
ment Actlays  down  the  rule  by  which  we  must  be  guided,  viz.  that  the  rate  is  to  be 
made  upon  an  estimate  'of  the  rent  at  which  the  same  might  reasonably  be  expected 
to  let  from  year  to  year,  free  of  all  usual  tenant's  rates  ancl  taxes,  and  tithe-commuta- 
tion rent-chai'ge,  if  any,  and  deducting  therefrom  the  probable  average  annual  cost  of 
the  repairs,'  &c.     It  is  to  be  therefore  such  a  sum  as  might  reasonahly  be  expected, 
and  the  averaqe  annual  cost  of  repairs,  &e.  is  to  be  deducted.     Certainly,  as  was  said 
by  Lord  Denman,  C.  J.,  in   The  Queen  v.   Cupel,  12  Ad.  &  E.  382,  412,  4  P.  &  D.  87, 
'the  language  is  very  inartificial,  and  loose  to  a  degree  which  renders  the  discovery 
of  a  definite  meaning  to  all  its  parts  extremely  difficult.'     But  the  question  which 
might  be  raised  as  to  the  relative  liabilities  of  different  properties,  as  relied  upon  by 
Mr.  Kay,  in  the  proviso  to  the  section,  does  not  attach  here.      .As  it  appears  to  us, 
the  hypothetical  tenant  from  year  to  year  would  give  nothing  [549]  for  it  as  a  cotton- 
mill.     Mr.  Kay  says  that  it  is  possible,  and  I  may  say  that  I  hope  it  is  probable,  that 
the  present  state  of  things  will  improve,  and  that  a  tenant  could  be  found  who  would 
be  willing  to  take  it  for  a  term  on  a  larger  rent,  reckoning  that  that  supposition  will 
be  realized.     But  that  is  not  the  way  the  probable  rent  is  to  be  arrived  at.     Mr.  Kay 
would  change  the  words  of  the  statute,  and,  instead  of  the  words  to  let  '  fi'om  year 
to   yeai-,'  would  introduce  the  words  'for  a  reasonable  term  of  years.'     The  result 
would  be  that,  if  a  man  was  driving  a  shaft  with  the  expectation  of  meeting  a  valu- 
able vein  of   minerals,   he   would  be  rateable  upon  some   probable   value   for  those 
minerals  before  he  ever  I'eached  them,  and  though  he  was  deriving  no  benefit  what- 
ever from  bis  labour  and  expense.     The  law  is  not  so ;  but  the  legislature  intended 
that  the  rate  should  be  made  upon  the  rent  which  might  be  reasonably  expected  from 
a  tenant  who  took  the  property  from  year  to  year,  rebus  sic  stantibus."     So,  in  'I'he 
Queen  v.  Williams,  23  Law  T.  76,  it  was  held  that,  where  the  tenant  of  a  farm  pays 
an  increased  rent  for  the  privilege  of  killing  game  on  the  farm,  he  is  liable  to  he 
rated  for  that  increased  value.     Again,  in  The  Queen  v.   The  Inhabilant.<<  of  Thurlestone, 
1  Ellis  &  Ellis,  .502,  28  Law  J.,  M.  C.  106,  where  a  tenant  occupied  land  under  a 
parol  demise  to  him  from  year  to  year,  the  right  to  the  game  and  of  entering  for  the 
purpose  of  taking  and  killing  it  being  reserved  to  the  landlord, — it  was  held  that  the 
tenant  was  only  rateable  for  the  value  of  the  land  without  the  shooting.     "  As  the 
reservation,"  said  Wightman,  J.,  "  lessens  the  value  of  the  tenant's  occupation  by  the 
value  of  that  which  is  so  reserved,  the  eff"ect  is  that  what  is  reserved  is  separated 
from  the  beneficial  occupation  of  the  tenant,  and  that  he  is  therefore  rateable  only  in 
respect  of  such  beneficial  occupation  ;  that  is,  in  the  present  case,  an  [550]  occupation 
as  pasture  land  only."     And  Crompton,  J.,  said  :  "  Here,  what  the  tenant  took  by 
the  demise  itself  was,  only  the  land,  as  pasture  land,  without  the  right  of  shooting"; 
and  therefore  he  is  rateable  only  in  respect  of  his  occupation  of  the  land  as  pasture 
land."     That  is  precisely  applicable  here ;  the  hypothetical  tenant  would  not  give  so 
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much  for  the  farm  in  the  one  case,  or  for  the  brewery  in  the  other,  without  the 
privilege  bj^  which  its  value  was  enhanced.  The  same  principle  will  apply  to  the  tied 
public-houses.  The  tenant  would  not  give  so  much  for  the  house  as  he  would  if  it 
had  been  free  from  the  obligation  imposed  by  the  brewer's  contract. 

Lush,  Q.  C,  was  heard  in  reply. 

Erle,  C.  J.  This  question  is  one  of  great  importance  and  some  difficulty.  We 
will  therefore  take  time  for  deliberation. 

Lush,   Q.    C.     The  next  question  arises  upon  the  Small  Tenements  Rating  Act, 

13  &  14  Vict.  c.  99,  and  is,  whether  the  reduction  to  be  made  under  the  4th  section 
of  that  act  and  the  3rd  section  of  the  14  &  15  Vict.  c.  39,  to  the  owners  of  small 
tenements  who  are  rated  instead  of  the  occupiers,  should  be  made  from  the  I'ateable 
value  of  the  hereditaments  assessed,  or  from  the  rate  in  the  pound  to  be  levied  and 
collected.  It  is  submitted  that  the  former  is  the  true  construction  of  the  statutes. 
By  the  1st  section  of  the  13  &  14  Vict.  c.  99,  the  vestry  of  any  parish  are  impowered 
from  time  to  time  to  declare  and  order  that  the  mrnen  of  tenements  in  such  parish 
the  yearly  rateable  value  whereof  shall  not  exceed  61.,  shall  be  rated  and  assessed  to 
the  rates  for  the  relief  of  the  poor  in  respect  of  such  tenements,  instead  of  the  occirpiers 
[551]  thereof.  The  2nd  section  provides  for  the  rescinding  of  the  order  :  and  s.  3 
enacts  that,  whilst  any  such  order  as  firstly  thereinbefore  mentioned  is  in  force,  the 
respective  owners  of  such  tenements  shall  be  rated  and  assessed  (instead  of  the 
occupiers  thereof)  to  the  rates  for  the  relief  of  the  poor  and  to  the  rates  for  the 
repairs  of  the  highways,  which  otherwise  .such  occupiers  might  by  law  be  rated  to. 
Then  comes  the  4th  section,  which  enacts  that,  "  whilst  such  order  as  firstly  herein- 
before mentioned  is  in  force,  the  owner  of  every  tenement  in  every  parish  the  yearly 
rateable  value  whereof  shall  not  exceed  61.,  shall  be  assessed  to  the  rates  for  the 
relief  of  the  poor,  and  to  the  rates  for  the  repairs  of  the  highways,  in  respect  of 
such  tenement,  at  three  fourths  of  the  amount  at  which  such  tenement  would  be  liable 
to  be  rated  in  case  this  act  had  not  passed  ;  and  further  that,  whilst  such  order  as 
firstly  hereinbefore  mentioned  is  in  force,  if  any  owner  of  one  or  more  such  tene- 
ments shall  be  desirous  of  paying  a  rate  for  one  year  in  respect  of  all  such  tenements 
in  any  parish,  whether  such  tenements  be  occupied  or  unoccupied,  and  shall  give 
notice  in  writing  of  such  his  desire  to  the  overseers  of  the  poor  and  the  surveyors  of 
the  highways  within  fourteen  days  next  after  the  SSth  of  March  in  that  year,  then 
and  in  such  case  such  owner  shall  be  assessed  to  the  rates  for  the  relief  of  the  poor, 
and  to  the  rates  for  the  repair  of  the  highways,  in  respect  of  such  tenement  or  tene- 
ments respectively,  whether  the  same  be  occupied  or  unoccupied,  from  thenceforth 
till  the  25th  day  of  March  following,  at  a  sum  not  being  less  than  one  half  of  the 
amount  at  which  such  tenement  or  tenements  respectively  would  be  liable  to  be  rated, 
if  occupied,  in  case  this  act  had  not  passed."  It  is  the  "rateable  value"  that  is  to 
be  reduced,  — to  three  fourths  in  the  one  [552]  case,  and  one  half  in  the  other, — and 
not,  as  the  union  assessment  committee  assume,  the  rate.     The  3rd  section  of  the 

14  &  15  Vict.  c.  39  extends  that  piovision  to  borough-rates.  The  importance  of 
the  question  is  that  the  mode  adopted  by  the  union  assessment  committee  will 
materially  increase  the  contribution  of  this  parish  to  the  common  fund  of  the  union. 
[Byles,  J.  The  parish  has  the  option  of  coming  under  the  operation  of  the  Small 
Tenements  Act  or  not.]  Every  one  knows  the  difficulty  of  collecting  rates  from  the 
occupiers  of  small  tenements.  In  Easton  v.  Ake,  7  Hurlst.  &  N.  452,  words  much 
less  strong  than  the  words  here  were  held  to  be  referable  to  "rateable  value."  The 
1  W.  4,  c.  cxxxv.,  s.  2,  provided  that,  amongst  others,  "  twelve  inhabitant  house- 
holders resident  in  the  town  or  parish  of  Rye,  rated  to  the  relief  or  maintenance  of  the 
poor  of  the  said  pari>'h  by  one  or  more  rate  or  rates  to  the  amount  of  10?.  per  annum"  should 
be  appointed  commissioners  of  the  harbour  of  Rye :  and  it  was  held  that  the  rateable 
annual  value,  and  not  the  rates  payable,  conferred  the  qualification.  "  If,"  said 
Pollock,  C  B.,  in  the  course  of  the  argument,  "the  act  meant  what  is  contended  for 
on  the  part  of  the  plaintiff," — that  the  party  must  be  rated  to  the  relief  of  the  poor 
in  such  an  amount  as  rendered  him  liable  to  pay  101.  a  year, — "it  would  stand  alone 
among  the  acts  relating  to  qualifieation  by  rating."  The  Union  Assessment  Com- 
mittee Act,  1862,  in  ss.  35  and  36,  carefully  provides  that  all  these  rights  shall 
remain  unaltered.  Section  35  enacts  that  "  nothing  herein  contained  shall  be  con- 
strued to  prevent  the  owners  of  tenements  from  compounding  for  the  rates  to  be 
assessed  on  the  same,  in  such  manner  as  thej^  were  by  any  statute  or  statutes  enabled 
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to  do  before  the  passing  of  this  act :  "  and  s.  36  enacts  that  "nothing  herein  contained 
shall  extend  or  be  taken  to  render  liable  to  be  rated  any  [553]  proi  erty,  or  any 
person  in  respect  of  any  occupation  not  now  by  law  rateable,  of  any  property,  or  to 
deprive  anv  property,  or  the  occupier  of  any  property,  of  the  benefit  of  any  exemption, 
in  whole  or  in  part, 'to  which  such  property  or  occupier  is  now  by  law  entitled,  from 
any  poor-rate  or  other  rate  "'hich  by  law  is  required  to  be  based  upon  the  poor-rate, 
or'to  render  liable  to  be  rated  according  to  the  annual  rateable  value  thereof,  any 
property  which  under  any  local  act  or  otherwise  -is  entitled  to  he  rated  upon  a  fixed 
amount,  or  according  to  any  special  or  exceptional  principle  of  valuation,  whether 
such  property  shall  or  shall   not  be  included  in  any  valuation  list   in   force  under 

this  act."  ,  .        ,  .  ,    ,,      T^        ,  .  , 

Liddell,  Q.  C.  contrk  This  question  turns  on  the  way  in  which  the  Tarochial 
Assessment  Act  is  dealt  with  by  the  Union  .Assessment  Committee  Act,  1862.  The 
object  of  the  last-mentioned  act  is  declared  by  the  preamble  to  be,  the  "  securing 
uniform  and  correct  valuations  of  parishes  in  the  unions  of  England."  The  earlier 
sections  of  the  act  relate  to  the  appointment  of  the  assessment  committees,  and 
defines  their  duties  and  their  authority.  By  s.  1-3  the  committee  may  require  the 
overseers,  &c.,  to  make  returns  to  them  of  all  such  particulars  as  they  may  direct  in 
relation  to  any  taxes,  rates,  or  valuations,  or  any  property  included  therein.  By 
s.  1 4  the  overseers  of  each  parish  in  the  union  are  to  make  a  list  of  all  the  rateable 
hereditaments  in  such  parish,  with  the  annual  valuation  thereof  respectively,  in  the 
form  in  the  .schedule  annexed  to  the  act.  The  last  two  columns  of  this  schedule  are 
to  contain  the  "gross  estimated  rental"  and  the  "rateable  value."  The  15th  section 
contains  a  definition  of  what  those  rentals  are.  It  enacts  that  "  the  gross  estimated 
rental  for  the  purpose  of  the  schedule  to  this  act  shall  be,  the  rent  at  which  the 
hereditament  might  reason-[554]-ably  be  expected  to  let  from  year  to  year,  free  of  all 
usual  tenants'  rates  and  taxes,  and  tithe  commutation  rent-charge,  if  any  :  Provided 
that  nothing  herein  contained  shall  repeal  or  interfere  with  the  provisions  contained 
in  the  1st  section  of  the  6  &  7  W.  -t,  c.  96,  defining  the  net  annual  value  of  the  heredita- 
ments to  be  rated," — that  is,  the  rent  at  which  the  same  might  reasonably  be  expected 
to  be  let  from  year  to  year,  free  of  all  the  usual  tenants'  rates  and  taxes,  and  tithe 
commutation  rent-charge,  if  any,  and  deducting  therefrom  the  probable  average  annual 
costs  of  the  repairs,  insurance,  and  other  expenses,  if  any,  necessarj'  to  maintain  them 
in  a  state  to  command  such  rent.  The  16th  section  irapowers  the  committee  to  extend 
the  time  for  the  return  of  the  valuation-lists,  to  direct  the  valuation-lists  to  be  revised, 
to  appoint  with  consent  of  the  board  of  guardians  a  person  to  value  property  in  a 
parish,  and  to  make  and  sign  the  valuation-list  to  be  delivered  to  the  overseers.  By 
s.  I  7  the  valuation-lists  are  to  be  deposited  for  inspection,  and  afterwards  transmitted 
to  the  committee.  The  ISth  section  enacts  that  "any  overseer  or  overseers  of  any 
parish  in  any  union  who  shall  have  reason  to  think  that  such  parish  is  aggrieved  by 
the  valuation-list  in  anj'  parish  within  such  union,  or  any  person  who  may  feel  himself 
aggrieved  by  any  valuation-list  on  the  ground  of  unfairness  or  incorrectness  in  the 
valuation  of  any  hereditaments  included  therein,  or  on  the  ground  of  the  omission  of 
any  rateable  hereditament  from  such  list,  may  at  any  time  after  the  deposit  as  afore- 
said of  such  list,  and  before  the  expiration  of  twenty-eight  days  after  the  notice  of  the 
deposit  as  aforesaid,  give  to  the  committee  and  to  the  overseers  a  notice  in  writing  of 
his  objection,  specifying  the  grounds  thereof :  and,  where  the  ground  of  any  objection 
shall  be  unfairness  or  incorrectness  in  the  valua-[555]-tion  of  any  hereditament  in 
respect  of  which  any  per.son  other  than  the  person  objecting  is  liable  to  be  rated,  or 
the  omission  of  such  hereditament,  also  give  notice  in  writing  of  such  objection,  and 
of  the  ground  thereof,  to  such  other  per.son."  Section  19  requires  the  committee  to 
hold  meetings  for  hearing  objections :  and  section  20  enables  the  committee  to  alter 
and  correct  the  valuation-list,  and,  with  the  consent  of  the  guardians,  to  appoint  a 
valuer  to  enable  them  to  do  so,  and  requires  them  to  appro\e  of  the  valuation-list 
when  corrected.  The  24th  section  declares  that  "  every  valuation-list  approved  by 
the  committee  and  delivered  to  the  overseers  of  the  parish  to  which  the  same  relates, 
shall,  with  and  subject  to  the  alterations  and  additions  for  the  time  being  made 
therein  or  thereto  by  any  supplemental  valuation-lists  so  approved  and  delivered,  be 
the  valuation-list  in  force  in  such  parish,"— except  in  parishes  governed  by  local  acts. 
The  25th  section  enacts  that,  "  when  and  so  often  as  any  property  not  "included  in 
the  valuation-list  in  force  in  any  parish  becomes  rateable,  or  where,  by  reasoH  pf  any 
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alteration  iu  the  occupation  of  any  property  included  in  such  list,  such  property 
becomes  liable  to  be  rated  in  parts  not  mentioned  in  such  list  as  rateable  hereditaments, 
and  separately  valued  therein,  and  when  and  so  often  as  it  shall  appear  to  the  overseers 
that  any  rateable  property  included  in  such  list  has  been  increased  or  reduced  in 
value  since  the  valuation  thereof,  whether  by  building,  destruction  of  building,  or 
other  alteration  in  the  condition  thereof,  or  otherwise,  the  overseers  of  the  parish  in 
each  of  the  cases  aforesaid  shall,  as  soon  as  conveniently  may  be,  make  a  supplemental 
valuation-list  shewing  the  (innual  raUahle  value,  according  to  the  judgment  of  the 
overseers,  of  the  property  so  become  rateable,  or  of  the  parts  so  become  liable  to  be 
rated  separately,  or  of  the  [556]  property  so  increased  or  reduced  in  value,  as  the 
case  may  be."  By  s.  26  the  committee  are  impowered  from  time  to  time,  on  the 
application  of  any  person  aggrieved,  or  on  their  own  judgment,  to  order  a  new 
valuation-list,  to  be  made  in  substitution  of  the  whole,  or  a  partial  one  as  a  supple- 
mental list.  The  28th  section  enacts  that,  in  every  parish  where  a  valuation-list 
under  this  act  has  been  appro\'ed  and  delivered  to  the  overseers,  no  rate  for  the 
relief  of  the  poor,  or  other  rate  which  by  law  is  required  to  be  based  upon  the  poor- 
rate,  shall  be  of  any  force,  unless  the  hereditaments  included  in  such  rate,  except  as 
hereinafter  provided,  be  rated  according  to  the  annual  rateable  value  thereof  appearing 
in  the  valuation-list  in  force  in  such  parish."  It  is  the  actual  annual  rateable  value 
that  is  to  be  looked  at,  and  nothing  else.  The  30th  section  is  important :  it  enacts 
that,  "  when  the  as.sessment  committee  for  any  union  shall  have  approved  valuation- 
lists  for  all  the  parishes  comprised  within  such  union,  the  guardians  of  such  union,  in 
computing  the  amount  of  contribution  to  the  common  fund  for  the  several  parishes, 
shall  thenceforward  take  the  annual  rateable  value  of  the  property  in  such  parishes 
respectively  from  the  valuation-lists  for  the  time  being  lastly  approved  of  for  such 
parishes  respectively."  The  only  reservation  of  the  Small  Tenements  Rating  Act  is 
in  s.  3.3  :  the  36th  section  does  not  apply  to  it  at  all.  Upon  s.  3.5,  Mr.  Lumley,  in 
the  2nd  edition  of  his  pamphlet  on  the  Union  Assessment  Committee  Act,  1862,  at 
p.  42,  n.  (g),  says, — "  This  is  a  clause  of  extreme  caution,  as  the  act  applies  only  to  the 
valuation  of  property,  and  in  no  respect  interferes  with  the  liability  of  the  parties  to 
be  rated  for  that  property.  The  general  statutes  referred  to  are,  the  59  G.  3,  c.  12, 
s.  19,  and  the  13  &  14  Vict.  c.  99  ;  but  there  are  numerous  local  acts  in  parishes  which 
provide  for  the  rating  of  the  owners  in  the  [557]  place  of  the  occupiers.  Those  acts 
do  not,  however,  prevent  the  committee  from  obtaining  valuations  of  the  rateable 
value  in  such  parishes.  The  intention  of  the  legislature  was,  to  extend  the  area,  and 
to  secure  equality  and  uniformity  in  the  contributions  of  the  difterent  parishes  to  the 
union  charges  :  and  this  intention  would  be  frustrated  if  the  argument  of  the  appellants 
in  this  case  were  to  prevail.  And  there  is  no  hardship  in  adopting  this  construction. 
The  parish  accepts  the  Small  Tenements  Rating  Act  for  its  own  convenience. 

Lush,  Q.  C,  in  reply.  The  Union  Assessment  Committee  Act,  1862,  was  intended 
merely  to  secure  the  due  execution  of  the  acts  already  in  force,  and  uniformity  in  the 
valuation  of  rateable  property,  not  to  alter  or  aflect  the  rights  or  liabilities  either  of 
parishes  or  individuals.  The  principle  of  contribution  had  already  been  laid  down. 
The  24  &  2.5  Vict.  c.  .5.5,  s.  9,  reciting  that  it  was  expedient  to  alter  the  mode  in 
which  the  contributions  of  parishes  to  the  common  fund  of  the  union  in  which  they 
are  comprised  are  now  calculated,  enacts  that,  "after  the  2oth  of  March  then  next, 
the  several  parishes  comprised  in  any  union  foimed  or  thereafter  to  be  formed  under 
the  provisions  of  the  4  &  5  W.  4,  c.  76,  shall  contribute  to  the  common  fund  thereof, 
in  proportion  to  the  annual  rateable  value  of  the  lands,  tenements,  and  hereditaments 
in  such  parishes  respectively  assessable  by  the  laws  in  force  for  the  time  being  to 
the  relief  of  the  poor,  and  in  no  other  manner,  whether  the  lands,  tenements,  and 
hereditaments  shall  be  actually  rated  or  not,  and  whether  the  rate  levied  shall  be 
collected  in  full  or  upon  any  composition."  And  s.  10  enacts  that  '•  the  guardians  of 
every  such  union,  in  computing  the  amount  of  contribution  to  the  common  fund  from 
[558]  the  several  parishes,  shall  take  the  annual  rateable  value  of  such  property  in 
every  parish  therein  from  the  valuation  upon  which  such  parish  was  assessed  to  the 
county-rate,  or,  where  there  is  no  county-rate,  to  the  borough  or  ward-rate,  or  other 
rate  in  the  nature  of  a  county  rate,  in  the  last  assessment  made  not  less  than  one 
month  next  preceeding  the  day  when  the  order  for  such  contribution  is  made."  The 
4th  section  of  the  Small  Tenements  Rating  Act  refers  to  the  value  put  upon  the 
tenement,  not  to  the  amount  of  the  rate :  the  owner  is  to  be  "  assessed  to  the  rates 
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for  the  relief  of  the  poor,  and  to  the  rates  for  the  repairs  of  the  highways,  in  respect 
of  such  tenement,  at  three  fourths  (or  one  half,  as  the  case  may  be),  of  the  amount  at 
which  such  tenement  would  be  liable  fo  In-  rated  in  case  this  act  had  not  passed."  The 
35th  section  of  the  Union  Assessment  Committee  Act,  1862,  standing  alone,  would 
not  have  met  all  the  cases  intended  to  be  provided  for;  the  enactment  in  s.  36  was 
therefore  necessary.  The  43rd  and  44th  sections  are  not  unimportant.  The  former 
enacts  that,  "  in  every  parish,  until  a  valuation-list  has  been  approved,  and  delivered 
to  the  overseers  under  this  act,  every  rate  made  for  the  relief  of  the  poor  in  such  parish 
shall  be  made  in  the  form  and  contain  the  particulars  required  by  the  6  &  7  W.  4, 
c.  96  ;  and,  after  such  valuation-list  has  been  so  approved  and  delivered,  every  such 
rate  (except  in  any  parish  where  the  poor-rate  or  the  assessment  for  the  same  is  made 
under  the  provisions  of  a  local  act  as  aforesaid)  shall  shew  the  annual  rateable  value 
of  each  heieditament  comprised  therein,  according  to  the  valuation-list  in  force  in  such 
parish:"  and  the  latter  that  "all  the  powers,  authorities,  provi-sions,  clauses,  and 
regulations  now  in  force  relating  to  the  assessment  (a)\  collection,  and  levying  of  poor- 
rates  (save  so  [559]  far  as  the  same  are  hereby  repealed  or  altered)  shall  be  good, 
valid,  and  effectual  for  the  purposes  of  assessing,  levying,  collecting,  and  enforcing 
the  payment  of  such  rate,  and  for  carrying  this  act  into  execution  "  («)-. 

JEri.e,  C.  J.  Upon  the  point  last  argued,  I  am  of  opinion  that  our  judgment 
should  be  for  the  lespondents.  At  the  first  reading  of  the  statute,  the  inclination  of 
my  opinion  was  the  other  way,  conceiving  that  there  was  a  hardship  in  the  construction 
contended  for  by  Mr.  Liddell.  Upon  consideration,  however,  I  think  that  it  is  not 
so.  But,  whether  there  be  or  be  not  any  hardship,  we  are  bound  to  give  judgment 
according  to  the  true  effect  of  the  language  of  the  legislature  as  we  understand  it. 
Now,  the  legislature  has  required  valuation-lists  to  be  made  out  for  every  parish,  for  the 
purpose  of  acquiring  uniform  and  correct  information  as  to  the  value  of  all  the  rateable 
property  in  the  different  parishes.  The  question  is,  w-hether  the  seventh  column  of 
the  list  the  form  of  which  is  given  in  the  schedule  to  the  25  &  26  Vict.  c.  103,  and 
which  is  headed  "Rateable  value,"  is  to  shew  the  rateable  value  truly,  or  whether,  in 
a  parish  which  has  adopted  the  Small  Tenements  Rating  Act,  the  rateable  value  of 
the  small  tenements  is  to  be  set  down  in  that  column  at  the  proportion  which  the 
owner  is  to  pay  upon  under  the  13  &  14  Vict.  c.  99,  s.  4,  viz.  three  [560]  fourths  or 
one  half,  as  the  case  maj^  be.  Giving  effect  to  the  words  of  the  statute  according  to 
their  plain  literal  meaning,  I  am  of  opinion  that  the  true  rateable  value  of  the  premises 
is  to  be  inserted.  It  means  rateable  value  simpliciter.  All  through  the  act,  as 
pointed  out  by  Mr.  Liddell,  until  we  come  to  section  35,  each  successive  enactment 
seems  carefully  framed  to  indicate  that  there  shall  be  one  uniform  survey  and 
valuation  of  all  the  rateable  hereditaments  in  the  parish,  and  that  the  result  of  such 
survey  and  valuation  shall  appear  upon  the  face  of  the  valuation-list.  I  was  much 
struck  with  the  argument,  that  it  is  to  be  such  a  uniform  correct  valuation  as  a 
surveyor  valuing  the  premises  would  arrive  at  upon  viewing  them  and  looking  at  the 
locality  and  the  circumstances  in  which  they  stand  ;  and  that,  if  the  rateable  value  of 
the  small  tenements  is  to  be  ascertained  upon  the  principle  contended  for  by  the 
appellants  (the  overseers),  such  rateable  value  would  not  be  that  which  the  surveyor 
would  arrive  at  upon  a  survey  of  the  property  as  it  stands,  but  upon  a  survey  of  the 
property  coupled  with  an  inquiry  as  to  whether  or  not  the  owner  had  compounded 
with  the  parish,  and  whether  he  was  to  be  assessed  at  three  fourths  or  one  half  of  the 
annual  value:  so  that  the  entry  in  the  column  headed  "rateable  value"  would  be 
subject  to  two  accidental  circumstances,  and  also  to  the  further  accidental  circumstance 
that  the  parish  which  had  at  one  time  adopted  the  Small  Tenements  Rating  Act, 
might,  by  giving  notice  under  the  13  &  14  Vict.  c.  99,  s.  2,  return  to  the  original 

(a)i  The  statutes  here  referred  to,  3  &  4  W.  4,  c.  30,  6  &  7  Vict.  c.  36,  16  &  17 
Vict.  c.  97,  s.  35,  17  &  18  Vict.  c.  104,  s.  430,  c  105,  s.  2,  18  &  19  Vict.  c.  128,  and 
3  &  4  Vict.  c.  89,  continued  by  successive  statutes  to  the  present  time,  are  all  general 
acts  which  exempt  property  either  wholly  or  partially  from  assessment  to  the  poor- 
rate.     See  Lumley,  48  {a). 

(a)-  Upon  this  Mr.  Lumley  observes  (p.  48  b.),— "  When  the  provisions  of  this  act 
are  considered,  it  will  be  seen  that  they  only  seek  to  effect  the  correct  and  accurate 
valuation  of  property  for  the  poor-rate,  and  that  none  of  the  powers  above  referred  to 
are  required  for  carrying  this  act  into  execution." 
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state  of  things.  Shewing,  therefore,  the  sum  to  be  paid  by  the  owner  during  the 
time  the  parish  had  adopted  the  Small  Tenements  Rating  Act,  would  not  shew  the 
rateable  value  when  the  parish  had  ceased  to  adopt  it.  Thus  construing  the  act 
according  to  its  plain  literal  meaning,  the  whole  tenor  of  the  pro-[561]-visions 
directing  these  valuation-lists  to  be  made  is  clear  to  command,  without  limitation  or 
exception  of  any  kind  that  I  can  see,  that  the  rateable  value  of  all  the  hereditaments 
in  the  parish  is  to  be  ascertained  according  to  the  well-known  principles  of  the 
Parochial  Assessment  Act,  6  &  7  W.  4,  c.  96,  entirely  independent  of  the  Small 
Tenements  Rating  Act.  I  will  presently  refer  to  these  acts,  in  confirmation  of  that 
opinion.  The  contention  on  the  part  of  the  appellants  is  that,  under  the  35th 
section  of  the  Union  Assessment  Committee  Act,  the  ownei-s  of  small  tenements  have 
a  right  to  compound  as  heretofore,  and  that  under  s.  36  all  payments  are  to  be  made 
as  heretofore.  Mr.  Lush  says  that  those  sections  would  be  wholly  inoperative  if  the 
owner  could  not  compound.  Bat  I  give  those  sections  their  full  operation,  and 
hold  that  the  owner  has  a  right  to  compound  as  heretofore,  and  that  when  he  does 
compound  he  is  to  pay  the  smaller  sum  :  and,  though  the  contribution  of  the  parish 
to  the  common  fund  of  the  union  would  depend  upon  the  amount  that  is  set  down  in 
the  seventh  column,  headed  "rateable  value,"  yet  the  sums  collected  in  the  parish 
would  not  be  in  the  same  proportion  to  the  rateable  values  where  the  Small  Tenements 
Rating  Act  had  been  adopted.  I  do  not  think  there  is  any  real  hardship  in  that. 
The  case  put  by  Mr.  Liddell  has  convinced  rae.  Suppose  two  pai'ishes  adjoining  one 
another,  each  having  exactly  the  same  quantity  of  rateable  property,  and  the  same 
proportion  of  small  tenements,  and  one  of  them  has  adopted  the  Small  Tenements 
Rating  Act,  and  the  other  has  not :  in  that  case,  it  is  agreed  on  all  hands  that  the 
palish  which  has  not  adopted  the  Small  Tenements  Rating  Act  should  have  the  small 
tenements  put  down  at  their  actual  value  in  the  "rateable  value''  column.  In  that 
case,  according  to  the  experience  I  acquired  when  [562]  counsel  for  a  parish  which 
contained  a  large  number  of  poor  inhabitants,  the  sum  collected  in  the  two  parishes 
would  be  exactl}^  the  same.  It  is  entirely  impossible  for  the  collectors  to  get  the 
true  amount  from  the  small  tenements,  even  after  seizure  and  sale  of  everything  the 
occupiers  possess.  The  operation  of  s.  35  of  the  Union  Assessment  Committee  Act, 
and  of  the  Small  Tenements  Rating  Act,  together,  applies  to  the  collectability  of  the 
rate, — to  create  a  convenient  mode  by  which  the  rate  can  be  collected.  But  the 
property  in  the  parish  which  is  subject  to  be  rated,  the  gross  estimated  rental,  and 
the  rateable  value,  all  those  remain  the  .same.  But,  in  respect  of  the  collectability  of 
the  rate,  if  the  parish  has  adopted  the  Small  Tenements  Rating  Act,  the  owner 
assures  to  the  parish  three  fourths  or  half  the  amount,  as  the  case  may  be.  The 
Parochial  Assessment  Act  confirms  me  in  this  view ;  for,  the  schedule  to  the  Union 
Assessment  Committee  Act  contains  the  same  first  seven  columns  that  are  contained 
in  the  schedule  to  the  Parochial  As.sessment  Act, —  "Name  of  occupier,"  "Name  of 
owner,"  "Description  of  property,"  "Name  or  situation  of  property,"  "Estimated 
extent,"  "  Gross  estimated  rental,"  and  "  Rateable  value,"  but  not  the  last,  "  Rate  at 
6d.  in  the  pound."  I  think  the  application  of  the  privilege  given  by  the  Small 
Tenements  Rating  Act  is  to  be  confined  entirely  to  the  eighth  column,  which  is 
called  "  rate  "  :  and,  in  the  case  of  an  owner  who  has  compounded,  the  sum  put  down 
would  be  one  half  the  amount  inserted  for  other  premises  of  the  same  rateable  value 
the  owner  of  which  had  not  compounded.  Thus,  to  use  the  schedule  to  the  Parochial 
Assessment  Act  as  an  example,  set  down  "  Rate  at  6d  in  the  pound,"  U.  7s.  6d,  add 
against  a  compounding  owner's  name,  "  owner  having  compounded,"  then,  instead  of 
11.  7s  2d.  as  the  rate  or  sum  to  be  collected,  it  would  be  13s.  9d.  [563]  Upon  a 
careful  examination  of  the  Union  Assessment  Committee  Act,  and  referring  to  the 
Small  Tenements  Rating  Act,  and  reading  those  acts  together  with  the  Parochial 
Assessment  Act,  it  seems  to  me  to  be  clear  that  the  legislature  intended  that  the 
"  rateable  value  "  in  the  valuation-list  should  be  the  true  actual  rateable  value  capable 
of  being  ascert.iined  by  a  surveyor  from  the  essential  permanent  qualities  of  the 
rateable"  subject,  not  depending  on  the  accidental  circumstance  of  an  arrangement 
made  between  the  owners  and  the  parochial  authorities  for  the  more  convenient 
collection  of  the  amount  to  be  paid  by  them  in  respect  of  the  premises.  Upon  this 
point,  therefore,  the  appellants  fail. 

Byles,  J.     I  am  of  the  same  opinion,  though  I  must  confess  that,  until  I  had 
heard  Mr.  Liddell,  I  thought  otherwise.     I  now,  however,  entirely  agree  with  my 
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Lord.  It  must  not  be  forgotten,  in  considering  these  cases,  that  the  tax  is  imposed, 
not  on  the  land,  but  on  the  person  occupying  the  land ;  for  the  statute  of  Elizabeth 
says  that  the  money  to  be  raised  for  the  relief  of  the  poor  in  every  parish  is  to  be 
raised  "by  taxation  of  every  inhabitant,  parson,  vicar,  and  other  occupier :  "  and  so 
early  as  the  case  of  Theed  v.  Starhy,  S  Mod.  314,  it  was  decided  that  poor-rates  are 
personal  charges,  not  charges  on  the  land,  and  therefore  a  covenant  to  pay  taxes  on 
the  land  does  not  extend  to  poor-rates.  That  being  so,  it  seems  to  me  that  the  words 
in  the  13  &  14  Vict.  c.  99,  s.  4,  may  well  be  read  as  referring  to  the  person,  and  not 
to  the  property.  That  section  enacts  that,  whilst  the  order  declaring  that  the  owners 
of  the  small  tenements  shall  be  rated  and  assessed  to  the  rates  for  the  relief  of  the 
poor  in  respect  of  such  tenements  shall  be  in  force,  "the  owner  of  every  tenement  in 
every  parish  the  yearly  rateable  [5G4]  value  whereof  shall  not  exceed  61.  shall  be 
iissessed  to  the  relief  of  the  poor,  &c.,  in  respect  of  such  tenement,  at  three  fourths  of 
the  amount  at  which  such  tenement  would  be  liable  to  be  rated  in  case  that  act  had 
not  passed," — or  at  one  half,  if  the  owner  elects  to  take  the  chance  of  the  premises 
being  occupied  during  the  whole  year.  I  admit  that  some  slight  violence  will  be 
done  to  the  language  of  the  act  by  this  construction,  and  that,  instead  of  the  word 
"at,"  we  must  read  "according  to  "  or  "in  proportion  to."  But  that  must  be  so; 
for,  if  the  rate  were  made  on  any  other  principle,  the  rateable  value  would  appear  to 
be  of  one  third  or  one  half  less  value  than  it  really  is.  At  the  end  of  every  rate  I 
observe  there  is  the  following  declaration  by  the  overseers  and  churchwardens  :  "We 

do  declare  the  several  particulars  specified  in  the  respective  columns  of  the 

above  rate  to  be  true  and  correct,  so  far  as  we  have  been  able  to  ascertain  them,  to 
which  end  we  have  used  our  best  endeavours."  Now,  the  eft'ect  of  Mr.  Lush's 
construction  would  be,  that  the  overseers  and  churchwardens  would  be  making  a 
declaration  which  they  knew  to  be  false;  whereas,  if  you  read  the  word  "rate,"  in 
the  4th  section  of  the  13  &  14  Vict.  c.  99,  to  mean  what  was  really  intended,  viz.  a 
charge  on  the  person  in  respect  of  the  land,  then  they  put  their  hands  to  nothing 
which  was  not  strictly  correct  and  true.  The  gross  estimated  rental  is  put  down,  the 
rateable  value  is  put  down,  and  the  rate  upon  the  person,  as  pointed  out  by  my  Lord, 
is  also  put  down.  I  am  inclined  to  think  that,  even  before  the  passing  of  the  Union 
Assessment  Committee  Act,  1862,  the  proper  mode  of  proceeding  was,  to  put  down 
the  gross  estimated  rental,  the  true  rateaVile  value,  and  the  amount  of  the  rate 
charged  upon  the  person  of  the  occupier.  But,  however,  that  may  be,  the  Union 
Assessment  Committee  Act  is  imperative  with  regard  to  [565]  that  which  is  the 
subject  of  this  appeal,  viz.  the  valuation-lists.  They  are  to  be  lists  "of  all  the 
rateable  hereditaments  in  such  parish  with  the  annual  value  thereof  respectively ; " 
that  is,  they  are  to  be  true  valuation-lists.  And  they  are  to  be  made  by  persons  who 
can  have  no  knowledge  of  any  circumstances  which  may  render  the  annual  value  of 
the  premises  more  or  less  than  upon  an  ordinary  survey  they  would  appear  to  be. 
This  is  an  appeal,  not  against  the  rate,  but  against  the  valuation-list.  It  appears  to 
me  that  it  would  have  been  incorrect  if  it  had  been  in  any  other  form  than  it  is.  If 
the  constiuction  we  put  on  the  former  act  be  the  correct  one,  I  do  not  know  that 
there  was  any  occasion  for  the  enactment  contained  in  the  3.5th  section  of  the  Union 
Assessment  Committee  Act.  If  there  was,  it  applies  to  this  case.  The  words  are,— 
"  Nothing  herein  contained  shall  be  construed  to  prevent  the  owners  of  tenements 
from  compounding  for  the  rates  to  be  assessed  on  the  same  "  [that  is,  "  assessed  in 
respect  of  the  same"],  "in  such  manner  as  thev  were  by  any  statute  or  statutes 
enabled  to  do  before  the  pas.sing  of  this  act."  '  L^pon  these  grounds,  therefore,  I 
conceive  that  what  has  been  done  here  has  been  rightly  done.  I  lay  very  great  stress 
on  the  fact  that,  if  it  were  otherwise,  first,  on  the  original  rate,  then  on  the  valuation- 
list,  and  afterwards  on  the  rate  made  upon  the  valuation-list,  we  should  be  adopting 
a  construction  which  would  make  the  declaration  of  the  overseers  and  churchwardens 
incorrect  upon  the  face  of  it.  The  suggestion  of  hardship  was  disposed  of  by  the 
answer  given  by  the  learned  counsel  for  the  respondents  :  and  I  will  add  nothing  to 
what  my  Lord  has  said  upon  that  subject. 

Montague  Smith,  J.     I  am  entirely  of  the  same  opinion.     The  intention  of  the 
Union  Assessment  Com-[566]-mittee  Act  was,  to  ascertain  and  fix  the  full  rateable  value 
1   ^1  I       ■a'^eable  hereditaments  in  every  parish  ;  and  I  think  it  never  was  contem- 
plated by  the  legislature  that  the  rateable  value  to  be  inserted  in  the  valuation-lists  was 
to  be  aiiected  by  the  accident  of  whether  or  not  the  Small  Tenements  Kating  Act  had 
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been  adopted  in  any  parish,  and  the  further  contingency  of  the  owners  of  the  smal 
tenements  having  elected  to  compound.     I  agree  with  what  has  fallen  from  the  rest 
of  the  court,  that  the  proper  form  of  rate  under  the  Parochial  Assessment  Act  and 
the  Small  Tenements  Eating  Act  would  have  been,  to  have  taken  the  form  given  in 
the  former  act,  leaving  all  the  columns  unaltered  except  the  last,  in  which  the  amount 
of  the  rate  is  mentioned.     If  that  be  so,  there  is  really  no  difficulty  whatever  in  the 
construction  of  the  Union  Assessment  Committee  Act.     But,  even  if  that  be  not  the 
true  construction  of  the  Small  Tenements  Rating  Act,  and  the  rate  should  have  been 
made  in  the  form  suggested  by  Mr.  Lush,  I  think  the  intention  of  the  legislature  is 
so  cleaily  and  plainly  expressed  in  the  last  statute,  that  there  can  be  no  room  left 
for  giving  a  ditTerent  construction.     It  leaves  untouched  the  liability  of  particular 
occupiers  or  owners  in  individual  parishes  ;  and  it  expressly  enacts,  in  s.  30,  that, 
"  when  the  assessment  committee  for  any  union  shall  have  approved  valuation-lists 
for  all  the  parishes  comprised  within  such  union,  the  guardians  of   such  union,  in 
computing  the  amount  of  contribution  to  the  common  fund  for  the  several  parishes, 
shall  thenceforward  take  the  annual  rateable  value  of  the  property  in  such  parishes 
respectively  from  the  valuation-lists  for  the  time  being  lastly  approved  of  for  such 
parishes  respectively,  any  statute  to  the  contrary  notwithstanding."     For  the  purpose 
of  contribution  those  lists  are  made  up.     Then  come  the  saving  clauses,  ss.  35,  36, 
which  [567]  were  introduced  for  the  purpose  of  preventing  any  injustice  being  done 
between  the  parishioners  of  individual  parishes  inter  se.     The  3.5th  section  supports 
the  construction  which  the  court  is  inclined  to  put  on  the  mode  in  which  the  rate 
ought  to  have  been  made  even  before  the  2-5  &  26  Vict.  c.  103.     It  says  "nothing 
herein  contained  shall  be  construed  to  prevent  the  owners  of  tenements  from  com- 
pounding for  the  rates  to  be  assessed  on  the  same,  in  such  manner  as  they  were  by 
any  statute  or  statutes  enabled  to  do  before  the  passing  of  this  act," — clearly  treating 
it  as  a  composition  on  the  rate,  and  not  as  an  alteration  in  the  rateable  value.     The 
framers  of  the  act  evidently  did  not  suppose  that  the  column  "  rateable  value  "  would 
be  interfered  with  in  cases  where  there  was  a  simple  composition  for  the  rate.     The 
case  of  Easton  v.  Alee,  7  Hurlst.  &  X.  4.52,  does  not  at  all  interfere  with  our  present 
decision.     The  case  turned  upon  the  construction  of  a  clause  in  an  act  of  parliament 
which  gave  a  qualification  to  local  commissioners.     The  court  thought  the  language 
somewhat  doubtful :  but,  upon  the  whole,  they  came  to  the  conclusion  that  the  words 
"  twelve  inhabitant  householders  rated  to  the  relief  or  maintenance  of  the  poor  to  the 
amount  of  101.  per  annum,"  were  satisfied  if  the  persons  elected  to  be  commissioners 
occupied  property  the  rateable  value  of  which  was  assessed  at  101.     That  was  a  decision 
really  in  favour  of  the  qualification.     Channell,  B.,  in  giving  judgment,  says  :  "  I  also 
think  a  reasonable  construction  ought  to  be  put  upon  the  act.     A  strict  construction 
might  favour  the  plaintiff's  view  :  but,  giving  the  act  a  reasonable  construction,  the 
defendant  is  entitled  to  judgment."     Here,  we  are  dealing  with  acts  of  parliament 
passed  for  a  totally  different  purpose  :  and  the  only  question  for  us  is,  whether  this 
[568]  valuation-list  is  right  or  wrong.     The  language  of  the  act  is  so  express  and  plain 
that  I  think  we  can  give  no  other  effect  to  it  than  by  holding  that  the  assessment 
committee  have  taken  the  right  view,  and  that  the  true  rateable  value  ought  to  be 
inserted. 

The  court  being  diWded  in  opinion  as  to  the  first  point  argued,  and  upon  which 
they  took  time  for  deliberation,  their  opinions  thereon  were  now  delivered  seriatum, 
as  follows  (a) : — 

Ekle,  C.  J.  The  question  relating  to  the  rateable  value  of  the  small  tenements 
was  answered  at  the  time  of  the  argument. 

The  questions  relating  to  the  rateable  value,  first,  of  the  breweries,  and,  secondly, 
of  the  tied  public-houses,  are  now-  to  be  disposed  of. 

The  case  relates  to  five  breweries  and  a  number  of  public-houses  tied  to  each 
brewery,  some  being  in  the  same  paiish  with  the  brewery  to  which  they  are  tied,  and 
some  in  a  different  parish.  It  seems  from  the  case  that  all  the  breweries  are  rated  on 
some  principle  known  to  the  assessment-committee,  without  referring  to  the  title 
deeds  and  leases.     For  the  purpose  of  this  judgment,  I  will  take  the  case  as  if  it 

(d)  The  antient  practice  was,— and  it  is  seldom  departed  from  even  in  modern 
times, — for  the  junior  puisne  judge  to  deliver  his  opinion  first,  and  the  Chief  Justice's 
opinion  to  come  last. 
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related  to  one  brewery  in  one  parish,  and  one  public-house  tied  thereto  by  a  contract 
foi'  beer  in  another  parish  ;  and  then  the  facts  relevant  to  the  question  before  us  are, 
that  the  occupier  of  the  public-house  holds  it  under  a  lease  from  the  occupier  of  the 
l)ievvei-y  ;  that  in  the  lease  he  conti'aets  to  take  beei'  from  his  landlord's  brewery  ;  and 
that  the  rent  to  be  paid  for  the  public-house  is  adjusted  by  reference  to  this  contract. 
Thus,  [569]  a  loss  is  caused  to  the  tenant  in  respect  of  the  beer  he  buys,  that  is,  he 
pays  more  for  it  than  he  would  ha\'e  to  pay  if  he  traded  free  fi'om  such  contract.  A 
gain  also  is  caused  to  the  landlord's  brewery,  for  the  same  reason. 

The  case  does  not  state  that  the  gain  to  the  brewery  is  greater,  or  less  than,  or 
equal  to,  the  loss  of  the  public-house  :  but,  as  nothing  is  stated  to  the  contrary,  I 
assume  it  to  be  equal. 

Thus,  the  rent  in  money  to  be  paid  and  received  respectively,  is  less  than  it  would 
be  if  the' house  was  free,  by  the  amount  of  such  respective  loss  and  gain;  but  the 
value  that  passes  between  the  landlord  brewer  selling  beer  on  the  one  side,  and  the 
tenant  publican  buying  beer  on  the  other  side,  is  the  same  as  it  would  be  if  the  house 
was  free. 

The  overseers  making  out  the  valuation-lists  for  these  parishes,  and  setting  down 
the  rateable  value  of  this  l)rewery  and  of  this  public-house,  among  the  others,  have 
obeyed  literally  the  commands  of  the  Union  Assessment  Act  and  the  Parochial 
Assessment  Act,  that  is,  they  have  estimated  the  gro,ss  rent  which  each  of  those 
tenements  would  be  worth  to  a  free  occupier,  and,  in  making  that  estimate,  they  have 
excluded  from  their  attention,  as  they  were  bound  to  do,  any  reference  to  special 
profits  of  trade  by  reason  of  special  contracts  in  leases  or  otherwise. 

The  assessment-committee,  in  revising  these  valuation  lists,  have  made  an  altera- 
tion, by  increasing  the  estimate  of  the  gross  rent  which  the  brewery  could  command. 
They  do  not  state  on  what  principle  they  have  made  this  increase,  or  on  what  evidence 
the}'  have  acted ;  but  they  have  raised  the  rateable  value  from  2.54:1.  to  3-5.51.  in  the 
example  set  out  in  the  case,  being  nearly'  the  ratio  of  increase  which  was  approved  of 
in  the  case  of  Allison  v.  Monhweaiiiiuuth  Shore,  [570]  4  Ellis  &  B.  13.  It  is  further 
stated  that,  although  they  have  followed  that  case  in  raising  the  rateable  value  of  the 
brewery  on  account  of  the  tie,  they  have  not  lowered  the  rateable  value  of  the  public- 
house  by  the  amount  of  the  loss  caused  by  the  tie,  probably  because  the  judgment  in 
Allison's  case  does  not  refer  thereto. 

We  are  thus  called  upon  to  decide  between  the  overseers  and  the  assessment- 
committee  :  and  in  my  opinion  the  overseers  are  right. 

In  support  of  that  opinion,  I  would  premise  some  observations  before  examining 
the  application  of  the  ease  of  Allison  v.  Monhvearmouth  Shore,  on  which  the  assessment- 
committee  rely.  I  would  premise  that  the  Union  Assessment  Act  now  under  con- 
sideration has  a  pui'pose  ulterior  to  that  of  the  Parochial  Assessment  Act,  which  alone 
was  under  consideration  in  Allison  v.  Mmikwearmouth  Shore.  The  purpose  of  the 
Parochial  Assessment  Act  is,  to  provide  for  equality  in  the  rating  of  each  of  the  rate- 
able subjects  in  one  parish.  The  purpose  of  the  Union  Assessment  Act  is,  to  provide 
for  equality  in  the  rating  of  each  aggregate  of  rateable  values  in  each  of  the  parishes 
of  the  union.  This  latter  purpose  is  to  be  efl'ected  by  applying  with  correct  uniformity 
throughout  every  parish  of  the  union  the  principles  for  estimating  value  as  required 
by  the  Parochial  Assessment  Act.  The  valuation-lists  are  made  a  permanent  standard 
of  value,  whereby  to  assess  all  the  rateable  subjects  within  the  union,  both  to  the 
parochial  and  to  the  union  assessments,  until  an  alteration  shall  have  been  made  :  and,, 
although  a  mode  of  alteration  is  provided,  yet,  considering  the  expense  and  diliiculty 
of  a  survey  of  the  rateable  property  in  a  union,  an  alteration  will  not  be  easily  made- 
It  is  therefore  commanded  by  those  statutes,  as  I  understand  them,  that  the  estimate 
of  the  rental  should  be  [571]  confined  to  corporeal  hereditaments,  and  should  be 
founded  on  the  more  permanent  elements  of  value  found  therein,  excluding  the  effect 
of  temporary  contracts  and  other  such  accidents. 

I  would  further  premise  that,  as  the  case  is  stated,  there  is  no  ground  for  assuming, 
that  the  aggregate  value  of  the  two  tenements  does  not  continue  the  same,  whether 
they  are  held  separately  or  jointly,  there  being  no  statement  of  any  increase  of  value 
by  reason  of  any  combination,  then,  if  the  brewery  gains  by  the  tie  what  the  public- 
house  loses  thereby,  and  no  more,  the  aggregate  amount  of  the  rateable  values  of  the 
two  tenements  ought  to  be  the  same,  whether  they  are  rated  together  or  separately, 
whether  they  are  held  under  the  same  or  under  different  landlords. 
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Under  these  circumstances,  the  notiou  that  the  rateable  vahie  of  the  brewery 
e-ould  be  increased  by  the  gain  from  the  tie,  without  lowering  the  rateable  value  of 
the  public-house  to  the  same  extent  by  reason  of  the  loss  from  the  tie,  was  so  untenable 
that  the  counsel  for  the  respondents  did  not  ofier  to  maintain  it.  By  that  admission, 
the  question  to  be  answered  is  narrowed  to  the  point  whether  the  whole  rateable  value 
of  the  public-house  shall  be  set  down  in  the  list  for  the  parish  wheie  it  is  situate,  or 
partly  therein  and  partly  in  the  parish  where  the  brewery  is  situate  to  which  it 
is  tied. 

That  question  may  be  raised  in  respect  of  four  changes  of  the  relation  between  the 
respective  occupiers  of  the  brewery  and  of  the  public-house. 

First,  I  would  take  the  case  where  the  owner  of  both  is  the  occupier  of  both, — the 
brewer  carrying  on  the  public-house  by  a  servant.  Here  there  is  no  lease  and  no  tie, 
and  each  rateable  subject  would  be  rated  in  the  parish  where  situated,  upon  the 
ordinary  principle,  and  the  contingent  possibility  of  a  tie,  in  case  [572]  there  should 
be  a  lease  of  each,  would  be  immaterial.  The  value  thus  ascertained  is  the  true 
rateable  value  for  the  list. 

Secondly,  I  would  take  the  case  where  the  owner  of  both  tenements  occupies  the 
brewhouse,  worth  say  2001.  per  annum,  and  lets  the  public-house  to  a  publican,  say  at 
201.  per  annum,  without  anj'  contract  relating  to  beer.  The  house  would  be  free,  and 
the  rateable  values  would  be  the  same  as  in  the  last  case,  unaffected  by  a  tie. 

Thirdly,  I  would  take  the  case  where  the  owner  of  both  tenements  occupies  the 
brewery,  and  lets  the  public-house  with  the  tie,  that  is,  with  the  contract  for  taking 
beer;  the  money  rent  being  lowered,  say  to  lOL,  and  the  beer  overcharged,  say  to 
the  same  amount.  In  this  case  also  it  seems  to  me  that  the  rateable  value  of  each 
remains  the  same,  and  would  be  rated  in  the  parish  where  situate. 

Fourthly,  I  take  the  case  where  the  owner  of  both  tenements  makes  a  lease  of 
each,  first  letting  the  public-house,  assumed  to  be  worth  201.,  for  101.  monied  rent, 
with  a  contract  for  taking  beer,  which  is  worth  101.  gain  to  the  brewer,  and  then 
letting  the  brewery  with  the  benefit  of  that  contract,  the  brewery  by  itself  being 
worth  :^001  per  annum,  the  benefit  of  the  tie  being  worth  101.  per  annum.  Thus,  the 
rent  for  the  brewery  with  the  contract  is  2101.  per  annum.  Under  these  circumstances 
also  it  seems  to  me  that  each  tenement  should  he  rated,  in  the  place  where  it  is  situate, 
at  the  rent  which  it  would  command  if  let  by  itself  without  the  tie,  and  that  a  decision 
that  the  rateable  value  in  this  fourth  case  is  different  from  that  of  the  former  cases, 
would  in  effect  hold  that  the  rateable  value  depends  on  the  actual  occupation,  not  on 
the  estimated  rental,  which  is  contrary  to  the  Assessment  .Acts,  as  I  understand  them. 

[573]  Moreover,  if  the  rateable  value  is  altered  by  the  tie,  the  overseers  making 
the  rate  ought  to  know  whether  it  exists.  Its  existence  depends  on  the  title-deeds 
and  leases  of  the  brewer  and  publican.  If  the  overseers  are  to  rate  for  the  tie,  it 
seems  to  follow  that  they  ought  to  inspect  and  understand  those  documents  of  title  ; 
and  this  consequence  seems  to  me  absurd. 

The  assessment  committee  do  not  refer  to  any  such  source  of  knowledge.  Perhaps 
they  have  increased  the  rate  on  every  brewery  to  a  large  amount,  assuming  that  the 
tie  exists,  and  they  expect  the  brewer  to  produce  his  deeds,  to  relieve  himself  if  that 
assumption  be  wrong.  But  such  a  principle  of  rating  cannot  be  sanctioned  by  any 
court  of  Westminster. 

I  now  proceed  to  the  case  of  Allison  v.  Monkn-earmoufh  Shore.  The  facts  of  that 
case  seem  to  me  to  be  mateiially  different  from  those  here  stated  ;  and  the  statute  here 
to  be  construed  is  diflerent  from  the  statute  there  in  question,  and  therefore  it  is  not 
necessary  to  decide  whether  an  opinion  given  by  a  court  by  way  of  advice,  from  which 
there  is  no  appeal,  is  as  binding  on  co-ordinate  courts  as  a  judgment  would  be,  wheie 
the  same  question  is  sent  up  to  a  second  court  for  its  opinion.  I  should  think  not. 
It  seems  to  me  that  each  court  is  in  such  case  original,  and  bound  to  give  its  own 
judgment ;  just  as,  on  a  motion  for  a  writ  of  habeas  corpus  [or  a  prohibition],  each 
tribunal  must  give  its  own  decision,  without  being  swayed  by  other  tribunals.  But, 
as  already  observed,  it  may  be  that  we  are  not  called  on  here  to  say  that  any  former 
case  should  be  overruled. 

In  Allison  v.  Monhceannouth  Shore,  the  title-deeds  and  leases  were  produced  by 
the  brewer,  and  the  facts  relevant  to  the  rating  of  the  brewery  for  the  supposed  profit 
from  the  tie  were  taken  therefrom.  Those  facts  were,  that  Sir  Marmadukc  Williamson 
was  owner  of  a  [574]  brewery  of  which  the  rateable  value  by  itself  was  3501.,  and 
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thirty-three  public-houses,  of  which  the  rateable  value  is  not  given.  These  public- 
houses  he  had  let,  with  the  contracts  to  take  beer,  at  monied  rents  amountuig  m  the 
ii^<rreciite  to  1501.  He  then  leased  to  Allison  for  seventeen  years  the  brewery,  with 
the  goodwill  of  these  public-houses,  as  it  is  called,  subject  to  the  payment  of  the 
rents  theretofore  received  by  Williamson,  that  is,  yielding  in  respect  of  the  brewery, 
and  fi.xtures  3501.,  and  in  resjyed  of  the  public-houses  1501.  This  sum  of  1501.  thus 
described  as  rent  is  found  to  have  been  in  substance  the  rents  of  the  public-houses 
collected  by  Allison  for  Williamson  during  the  existing  leases.  When  the  tenancies 
chano-ed,  Allison  let  to  the  new  tenants,  and  continued  to  receive  during  the  term  the 
same'^monied  icnt  from  those  public-houses,  amounting  to  about  the  sum  of  1501.  per 
annum,  which  he  paid  to  Williamson  under  the  above  mentioned  covenant.  The  lease 
of  the  goodwill  of  the  public-houses  i.s  thus  shewn  by  the  case  to  have  been  in  efTect  a 
lease  of  the  public-houses.  The  court  held  that  Allison  was  liable  to  be  rated  for  this 
sum  of  1501.,  being  the  amount  of  rents  so  received.  The  case  also  finds  that  all  the 
tenants  were  assessed  for  their  public-houses;  but  the  value  is  not  stated.  These 
being  the  facts,  the  judgment  atiirniing  the  I'ate  on  the  brewer  for  the  amounts  of 
rents  collected  by  him  and  paid  over  to  the  superior  landlord,  has  the  singular  eflect 
of  holding  that  a  rent- collector  may  be  rateable  for  the  amount  of  rents  which  he 
collects,  where  the  given  relation  of  brewer  and  publican  is  found  to  e.xist. 

The  case  is  also  singular  in  this,  that,  although,  as  a  general  rule,  the  province  of 
the  courts  here  is  confined  to  deciding  on  rateability  only,  and  does  not  extend  to 
deciding  on  amount,  yet  the  court,  in  thus  holding  the  brewer  liable  to  be  rated  for 
[575]  the  rents  collected,  refused  to  give  permission  to  go  into  the  question  of  the 
cost  of  the  production  of  the  supposed  rateable  value  of  1501,  and  assumed  that  the 
covenant  to  pay  that  sum  as  rent  of  the  brewhouse  was  conclusive  of  rateable  value, 
although  the  deed  shewed  it  was  rent  collected.  The  case  also  found  that  Mr.  Allison 
rented  other  public-houses  not  of  a  Itrewer  landlord,  which  he  sub-let  to  publicans 
with  the  contract  for  beer.  The  notion  of  rating  him  for  the  rent  he  received  from 
these  publicans  seems  not  to  have  been  attempted  :  but,  if  he  was  liable  for  those  he 
i-ented  of  Williamson,  it  is  difficult  to  say  why  he  was  not  liable  for  those  rented  of 
others.  If  the  attempt  had  been  made  to  rate  him  for  every  public-house  under  con- 
tract with  him  to  take  beer,  it  would  have  been  the  rating  of  a  profit  of  trade ;  and 
yet  the  profit  from  beer  to  Williamson's  public-houses  was  the  same  profit  of  trade  as 
that  from  other  public-houses. 

Furthermoi-e,  there  is  sound  distinction  between  that  case  and  the  present,  on  the 
ground  that  the  valuation-lists  relate  to  the  whole  union,  and  all  the  tenements  are  at 
once  to  be  assessed.  Under  the  former  acts  before  the  Union  Assessment  Act,  there 
was  a  defect  in  deciding  appeals  on  rates,  because  only  one  tenement  was  the  subject 
of  the  judgment  at  a  time,  and,  in  apportioning  the  rateable  value  of  two  or  more 
portions  of  the  same  rateable  subject  in  two  or  more  jjarishes,  the  injustice  of  doubly 
rating  the  same  rateable  subject  might  be  inflicted  in  the  apportioning  process,  unless 
all  the  portions  were  disposed  of  at  once.  Accordingly,  in  Allison's  case,  although  it 
appeared  that  the  tenants  of  the  public-houses  were  rated,  as  well  as  the  tenant  of  the 
brewery,  yet  the  court  had  no  power  of  inquiring,  and  did  not  inquire,  whether  the 
public-houses  were  rated  at  their  full  value,  and  whether  the  rating  of  Allison  for  the 
rents  [576]  which  they  paid  to  him  was  not  in  reality  a  double  rating  of  the  rent  of 
these  public-houses,  that  is,  once  on  the  tenant,  and  again  on  Allison. 

Here,  the  overseers  have  rated  all  the  public-houses,  as  well  as  the  brewery, 
according  to  the  principles  of  the  Assessment  Acts  ;  and,  according  to  those  principles, 
the  publican  would  have  to  pay  a  rate  both  on  the  lower  money  payment  and  higher 
beer  charge  which  he  pays  to  the  brewer,  his  landlord,  under  the  contract. 

Thei'e  is  no  suggestion  that  any  further  value  is  created  by  this  relation  of  land- 
lord and  tenant.  If  the  suggestion  was  made,  it  certainly  could  not  be  ascei'tained 
without  taking  an  account  of  the  profits  of  the  beer  trade,  involving  an  account  of  all 
losses  by  insolvency  and  otherwise ;  and  so  it  would  be  made  apparent  that  it  was  an 
attempt  to  rate  a  profit  of  trade. 

If  the  doctrine  is  established,  that  the  supposed  profit  from  a  publican  tenant 
taking  beer  by  contract  is  rateable  upon  the  brewer,  the  question  would  arise  why 
the  same  profit  arising  by  reason  of  a  publican  debtor  contracting  to  take  beer  from 
the  brewer  creditor  should  not  be  also  assessed.  The  tie  is  created  as  well  by  a  loan 
secured  by  a  bill  of  sale  as  by  a  covenant  in  a  lease,  that  is,  unless  the  publican  can 
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pay  off  the  loan,  he  may  be  broken  up,  as  it  is  called,  at  any  time ;  and  yet  the 
attempt  to  make  such  a  profit  of  trade  rateable  has  not  been  made.  It  is  also  clear 
that  a  brewer  differs  not  in  respect  of  this  liability  from  a  butcher,  a  baker,  or  the 
like.  If  the  brewer  landlord  is  to  be  rated  as  Allison  was,  other  tradesmen  landlords 
influencing  custom  by  letting  retail  tenements  with  contracts  for  custom,  ought  to  be 
lated  :  but  such  an  item  of  rateable  value  has  never  been  recognized. 

For  these  reasons,  the  case  of  Allison  v.  AIonkwear-[57T]-mouth  Slwre  seems  to  me 
distinguishable  from  the  present.  In  the  judgment  delivered  by  me  in  that  case,  I 
endeavoured  to  distinguish  the  right  of  the  occupier  of  a  soke-mill  derived  from 
immemorial  custom  to  the  servitude  of  all  w-ithin  the  soke,  and  the  right  of  the 
occupier  of  a  canteen  placed  in  a  populous  locality,  from  a  right  derived  under  such 
a  contract  as  that  in  Alli.<ons  case.  I  refer  to  the  reasons  there  given,  which  appear 
to  me  to  have  more  force  when  applied  to  a  valuation-list  fixing  the  rateable  value  of 
each  rateable  subject  in  the  union  on  the  principles  above  explained  ;  and  I  will  not 
increase  the  length  of  this  judgment  by  repeating  what  I  am  reported  there  to  have  .said. 

I  will  only  add,  as  to  the  soke-mill,  that  tlie  prescriptive  rights  of  the  miller  of 
that  mill  to  the  multure  from  the  inhabitants  of  the  soke,  is  a  realty  affecting  the 
fee-simple  of  the  whole  locality,  and  the  immediate  profit  fixed  by  the  custom  is 
subject  to  no  risk  of  trade,  if  the  miller  may  take  his  toll  in  kind  ;  whereas,  the  right 
of  the  landlord  to  sue  on  the  contract  for  taking  beer  is  a  personalty,  affecting  only 
the  persons  of  the  contracting  parties  ;  and  the  profit  therefrom  vaiies,  in  proportion 
to  the  skill  of  the  contracting  parties,  and  is  subject  lo  all  the  risks  of  trade  from 
insolvency,  dishonesty,  and  the  like.  If  this  be  correct,  the  profit  to  the  mill  from  the 
prescription  is  rateable,  and  the  profit  to  the  brewer  from  the  contract  for  beer  is  not. 

Upon  this  review,  I  come  to  the  conclusion  that  the  judgment  should  be  for  the 
appellants. 

Byles,  J.  In  this  case,  no  question  arises  as  to  the  aggregate  rateable  value  of 
the  whole  brewery  concern,  including  in  that  expression  both  the  brewery,  properly 
so  called,  and  the  restricted  public-houses.  The  [578]  question  is,  how  that  rateable 
value  should  be  distributed  between  the  brewery  itself  and  those  restricted  houses. 

It  has  been  decided  by  the  court  of  Queen's  Bench  uiAllimn  v.  Monkweannoidh  Shore, 
4  Ellis  ife  B.  13  (by  which  decision  I  think  we  are  bound),  that  the  monopoly  which  a 
brewery  enjoys  over  its  tributory  public-houses  enhances  the  rateable  value  of  the 
brewery.  It  is  a  necessary  consequence  that  it  diminishes  the  rateable  value  of  the 
public-houses.  It  doubly  affects,  or  may  affect,  their  annual  value  to  the  occupiers, 
who  not  only  pay  more  for  their  beer,  but,  being  shut  out  from  the  benefit  of  buying 
in  the  open  market,  may  be  obliged  to  purchase  an  inferior  article,  and  to  suffer  a 
diminution  of  the  extent  of  their  trade,  as  well  as  of  their  rate  of  profit.  These  public- 
houses  do  in  consequence  actually  let  at  a  lower  rent  than  they  would  otherwise  command. 

It  is  objected  that  a  mere  personal  contract  cannot  diminish  the  rateable  value  of 
land  or  houses.  But  the  statute  6  &  7  W.  4,  c.  96,  establishes  as  the  criterion  of 
rateable  value  the  rent  (subject  to  the  deductions  there  enumerated)  which  a  tenant, 
not  for  a  long  term  of  years,  but  from  year  to  year,  would  give. 

The  statute  does  not,  it  is  true,  make  the  actual  rent  leserved  the  critei-lon  of 
rateable  value,  but  the  true  theoretical  rent,  that  is  to  say,  the  sum  at  which,  making 
the  statutable  deductions,  and  having  regard  to  all  the  surrounding  circumstances,  the 
tenement  ought  to  command.  Yet,  the  statute,  by  adopting  a  supposed  tenancy  from 
year  to  year,  seems  to  exclude  a  valuation  of  distant  future  advantages  or  disadvan- 
tages of  the  propertj'  demised,  and  to  regard  its  actual  condition  at  the  time  of  the 
rate,  or,  at  furthest,  in  the  immediate  future. 

Now,  if  the  natural  or  ordinary  advantages  of  a  [579]  tenement  ai-e  taken  away 
from  it,  and  annexed  to  another  tenement,  that  should  seem  to  be  a  diminution  of  the 
value  of  the  first  tenement,  and  an  augmentation  of  the  value  of  the  second.  It  seems 
to  me  that  it  makes  no  difference  whether  the  severance  arise  from  modern  contract, 
or  from  prescription,  which  pre-supposes  an  antient  contract. 

In  this  case,  the  ordinary  advantages  of  the  tenement  are  by  a  permanent  contract 
between  landlord  and  tenant  taken  away  from  the  tenant's  tenement  and  annexed  to 
the  latidlord's  tenement. 

If  it  be  said  that  the  surrender  of  these  ordinary  advantages  by  the  tenant  to  the 
landloid  is  in  effect  rent  paid  by  the  tenant  to  the  landlord,  I  should  respectfully 
answer  that  it  is  straining  the  word  "rent"  as  used  in  the  statute,  to  give  it  this 
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extensive  signification.  Moreover,  there  are  cases  much  nearer  to  a  reservation  of 
rcnt-sei-vice  to  the  landlord  than  the  case  now  under  consideration,  in  which  cases 
neveitheless  the  reservation  of  valuable  privileges  to  the  landlord  on  the  one  hand,  or 
the  enjoyment  of  them  by  the  tenant  on  the  other,  have  been  held  respectively  to 
diminish  or  augment  the  rateable  value  of  the  tenant's  occupation.  Thus,  it  has  been 
decided  that,  if  the  landlord  allows  to  the  tenant  the  right  of  shooting,  the  tenant  will 
be  rated  at  more,  but,  if  the  landlord  reserves  it  to  himself,  the  tenant  will  be  rated 
at  less  :  The  Queen  v.  Thurlstone,  28  Law  J.,  M.  C.  106.  Some  ornamental  squares  in 
the  metropolis  must  by  mere  private  contracts  for  a  long  term  of  years  be  used  as 
squares  ;  and  no  one  would  hire  them  subject  to  those  contracts.  Their  rateable 
value,  though  in  itself  very  gi'eat  for  many  purposes,  is  taken  away  by  contract :  and 
by  contract  it  is  transferi'cd  to  the  adjoining  property,  for  it  is  included  and  rated  in 
the  increased  value  which  the  ornamental  square  confers  on  the  [580]  mansions  that 
surround  it.  A  house  in  Cheapside,  let  as  a  shop,  for  which  it  is  adapted  by  situation 
and  construction,  would  command  a  large  rent :  but,  if  it  be  subjected  by  the  ground- 
landlord  to  a  stipulation  that  it  shall  be  used  as  a  dwelling-house  only,  and  not  as  a 
shop,  its  rateable  value  in  the  occupation  of  a  tenant  is  reduced  by  the  effect  of  a 
contract 

It  is  no  objection  that  a  portion  of  the  value  of  the  land  may  in  some  cases  escape 
the  rate  altogether ;  for,  the  statute  of  Elizabeth  imposes  the  rate,  not  on  the  Jarul, 
but  on  the  person  of  the  occupying  tenant,  in  respect  of  his  ability,  as  tested  by  the 
annual  value  of  the  land  :  for,  originally,  an  inhabitant  and  occupier  was  rated  for 
pei'sonal  property  as  well  as  real  property  :  and  it  has  been  repeatedly  held  that  the 
poor-rate  is  no  charge  upon  the  land  :  Theed  v.  Starhie,  8  Mod.  314.  Nor  is  there 
much  danger  of  abuse ;  for,  in  ordinary  cases,  that  method  of  letting  which  will 
produce  most  i-ent  will  be  preferred  by  the  landlord. 

It  is  true  that  pecuniary  charges  on  the  land  created  by  contract,  as  ground- 
rent,  rent-charges,  annuities,  interest  of  mortgages,  and  the  like,  are  not  to  be  deducted 
from  the  rateable  value  of  a  tenement :  but  that  is  because  the  legal  criterion  of 
rateable  value  is,  by  the  provision  of  the  statute,  the  rent  which  a  tenant  from  year 
to  year  would  give  for  the  laud  in  its  actual  condition,  subject  to  certain  deductions, 
among  which  are  tithes,  rates,  ta.xes,  insurance,  repairs,  &c.,  but  among  which  deduc- 
tions pecuniary  charges  created  by  contract  are  not  to  be  found.  But,  in  truth,  the 
statute  of  6  &  1  W.  4,  though  not  in  form  declarator}',  made  very  little  alteration  in 
the  principles  of  rating  before  accepted  by  courts  of  law. 

For  these  I'easons, — differing  with  respect  and  re-[581]-luctance  from  the  judgment 
of  the  Lord  Chief  Justice  and  my  Brother  Montague  Smith, — I  think  the  assessment 
committee  were  right  in  their  decision. 

Montague  Smith,  J.  I  agree  with  my  Lord  that  the  judgment  on  the  first  and 
second  questions  of  this  special  case  should  be  for  the  appellants.  These  questions  in 
substance  are, — whether  the  rateable  value  of  a  brewery  to  be  inserted  in  a  valuation 
list,  under  the  Union  Asses.smeiit  Act,  1862,  is  to  be  increased  beyond  the  ordinary 
rateable  value  of  the  like  property,  and  the  rateable  value  of  certain  public-houses  is 
to  be  reduced,  because  the  owner  of  both  has  made  a  contract  with  his  tenants  of  the 
public-houses  that  they  shall  buy  all  their  beer  of  him  as  brewer,  at  a  price  beyond 
the  fair  market-price  of  the  beer. 

It  is  contended  by  the  counsel  for  the  respondents,  that  the  rateable  value  of  the 
brewery  should  be  increased,  and  as  a  consequence  (which  he  admits)  that  the  rate- 
able value  of  the  public-houses  should  be  reduced  by  reason  of  these  contracts ;  and 
this  although  the  properties  may  happen  to  lie  in  diff'erent  parishes. 

It  appears  to  me  that  this  contention  is  not  well  founded,  and  that  the  contracts 
betvyeen  the  brewer  and  the  publicans  do  not  form  a  basis  for  either  I'aising  or 
diminishing  the  gross  or  net  rateable  value  as  defined  by  the  statutes,  for  the  purpose 
of  the  valuation-list  under  the  recent  act. 

In  estimating  the  rateable  value,  or  "  the  rent  at  which  these  properties  might 
reasonably  be  expected  to  let  from  year  to  year,"  the  value  of  the  tenements  as  they 
stand  and  are  fitted  up,  the  use  to  which  they  may  be  applied,  their  local  po.sition, 
and  other  like  circumstances,  are  to  be  considered.  In  the  case  of  the  brewery,  the 
capacity  of  the  building  and  premises  for  [582]  carrying  on  trade,  and  also  the  fact 
that  a  trade  corresponding  to  its  capacity  would  prima  facie  be  carried  on  in  it,  would 
be  proper  elements  to  include  in  the  estimate,  subject,  however,  in  the  case  of  the 
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latter  element,  to  modification  if  it  were  shewn,  as  in  the  case  of  the  idle  cotton-mill 
(Stalei/  V.  The  Overseers  of  Custkfan,  33  Law  J.,  M.  C.  178),  that  the  trade  was  not  in 
fact  carried  on.  But  these  contracts,  if  considered,  would  introduce  personal  and 
collateral  matters  into  the  estimate,  not  directly  bearing  on  the  occupation  of  the 
property  and  the  uses  to  which  it  is  applied.  The  contracts  here  are  really  modes  by 
which  the  owner  of  the  two  properties  chooses  for  the  time,  not  to  alter  the  nature  or 
uses  of  the  occupation  of  the  properties,  but  to  apportion  and  regulate  his  own  rents 
and  profits. 

Assume  that  the  owner  and  occupier  of  the  brewery  derives  increased  profit  as  a 
brewer  from  the  contract,  there  is  on  the  other  hand  a  corresponding  loss  to  him  as 
owner  of  the  public-houses  :  and,  if  this  profit  so  purchased  is  held  to  add  to  the  rate- 
able value  of  the  brewery,  it  would  follow  that  that  value  must  be  reduced  below  the 
ordinary  rateable  value  of  the  like  property,  in  case  the  brewer  chose  to  foster  his 
public-houses  at  the  expense  of  his  trade  as  brewer  by  contracts  to  sell  beer  to  his 
tenants  at  a  loss.  It  seems  to  me  that  such  grounds  of  raising  and  depiessing  rateable 
value  are  not  warranted  by  the  statutes. 

The  difficulty  of  importing  such  contracts  into  the  estimate  of  rateable  value  is 
still  more  apparent  when  we  are  called  on  to  reduce  the  rateable  value  of  the  public- 
houses  below  that  of  other  like  houses.  I  am  unable  to  find  a  sound  principle  for 
such  a  reduction. 

The  public-houses  are  occupied,  their  capacity  for  trade  exists,  and  a  trade  is 
actually  carried  on  in  them.  These  things  afford  the  ordinary  elements  for  [583] 
estimating  rateable  value  ;  but  neither  the  particular  rent  a  tenant  pays,  nor  the 
particular  profits  or  losses  of  his  individual  trade  depending  on  provident  or  improvi- 
dent contracts  in  relation  thereto,  can,  I  apprehend,  be  imported.  It  may  be  assumed 
here  that  the  profits  of  the  publican's  trade  are  cut  down  by  the  contract,  with  the 
consequences,  as  found  in  the  case,  that  the  publican  pays  less  rent :  but  rateable 
value  is  not  altered  by  the  actual  rent  being  more  or  less  than  the  rent  the  premises 
would  reasonably  command  from  a  yearly  tenant.  Rent  is  no  more  than  presumptive 
evidence  of  value:  and,  this  being  so,  I  think  the  rateable  value  of  the  public-houses 
remains  unaffected,  although  the  actual  rent  may  be  below  what,  without  the  contract 
in  question,  the  house  would  let  for.  If  it  were  to  be  held  otherwise,  and  the  contract 
of  the  publican  happened  to  be  so  onerous  in  its  terms  that  no  new  tenant  would  give 
more  than  a  nominal  rent  for  the  public-house  burthened  with  a  like  contract,  it 
would  follow  from  the  argument  of  the  respondents  that  the  house  must  be  I'ated  at 
a  nominal  value  only.  But,  in  truth,  in  the  case  of  these  public-hou.ses,  the  publicans 
are  really  paying  a  part  of  their  rent  in  the  extra  price  they  are  charged  for  the  beer, 
and  clearly  the  shape  in  which  they  pay  cannot  alter  the  rateable  value  of  the  house. 

The  facts  of  the  case  of  Allison  v.  Monkv:  ear  mouth  Shore,  4  Ellis  &  B.  13,  differ  in 
some  respects  from  the  pi'esent;  and  the  question  of  reducing  the  rateable  value  of 
the  public-houses  was  not  in  that  case  before  the  court  for  decision.  Here,  we  have 
to  decide  that  question,  and  to  decide  it  upon  the  provisions  of  the  recent  statute. 
Notwithstanding  the  respect  which  I  feel  for  the  opinion  of  the  two  learned  judges 
who  formed  the  majority  of  the  court,  their  decision  which  [584]  could  not  be 
appealed  from,  ought  not  I  think  to  be  conclusive  in  this  case. 

On  the  first  and  second  questions  of  this  special  case,  I  think  the  appellants  are 
entitled  to  judgment. 

Judgment  for  the  appellants. 

BiLBEE  v.  The  London,  Brighton,  and  South  Coast  Railway  Company. 

May  9th,  1865. 

[S.  C.  34  L.  J.  C.  P.  182;  13  L.  T.  146;  13  W.  R.  779;  11  Jur.  N.  S.  745.  Con- 
sidered, Stubley  v.  London  and  Nmih  Western  Railway,  1865,  L.  R.  1  Ex.  13. 
Followed,  Staple)/  v.  Londrm,  Brighton  and  Smith  Coast  Raihvay,  1865,  L.  R.  1  Ex.  21. 
Referred  to,  Skelton  v.  Lonilon  and  North  Western  Railway,  1867,  L.  R.  2  C.  P.  631. 
Commented  on  and  explained.  Cliff  v.  Midland  Railway,  1870,  L.  R.  5  Q.  B.  258. 
Referred  to,  Clarke  v.  Midland  Railway,  1880,  43  L.  T.  382.] 

1.  Qucere,  as  to  the  extent  of  the  obligation  of  a  railway  company  to  place  guards  at 
level  crossings  ? — 2.  A  railway  crossed  on  a  level  a  public  carriage  and  footway  at 


572  BILBEE   V.  THE   BRIGHTON    RAILWAY    CO.         18  C.  B.  (N.  S.)  585. 

a  spot  which,  from  the  fact  of  there  being  a  considerable  curve  in  the  line,  and  a 
bridge  neai',  trains  coming  in  one  direction  were  not  seen  until  very  close,  was 
peculiarly  dangerous.  There  were  gates  across  the  carriage-way  which  were  kept 
locked;  but  the  footway  was  pi'otected  only  by  a  swing-gate  on  either  side,  no 
person  being  there  to  caution  people  passing.  The  plaintiff'  while  using  the  foot- 
way was  knocked  down  by  a  passing  train,  and  injured  :— Held,  that  it  was  properly 
left  to  the  jury  to  say  whether  oi'  not  the  company  had  been  guilty  of  negligence. 

This  was  an  action  against  the  London,  Brighton,  and  South  Coast  Railway 
Company,  for  negligence. 

The  first  count  of  the  declaration  stated  that,  before  and  at  the  time  of  the  com- 
mitting of  the  grievances  thereinafter  mentioned,  the  defendants  were  the  proprietors 
of  a  railroad  which  crossed  a  highway  for  carts  and  carriages  on  a  level,  yet  that  the 
defendants  did  not  employ  any  guard  or  proper  person  or  persons,  or  any  person  what-  ■ 
ever,  to  open  and  shut  the  gates  ne.xt  to  the  .said  highway,  so  that  persons  passing  f 
along  the  said  highway  should  not  be  exposed  to  danger  or  damage  by  the  passing  of 
carriages  and  engines  along  the  said  I'ailroad,  nor  did  they  take  due  or  proper  care  of 
the  said  ci'ossing  or  for  the  protection  of  persons  using  the  .same,  but  therein  wholly 
failed  and  made  default,  contrary  to  the  form  of  the  statutes  in  such  case  made  :  by 
means  of  which  premises,  and  of  the  neglect  and  default  of  the  defendants  in  that 
behalf,  the  plaintiff,  who  was  then  lawfully  using  the  [585]  said  highway  where  the 
said  railroad  crossed  the  same,  was  knocked  down  by  an  engine  and  carriages  passing 
along  the  said  railroad,  and  his  arm  was  broken,  and  he  was  otherwise  bruised, 
wounded,  and  injured,  and  became  and  was  sick,  and  so  continued  for  a  long  time, 
and  was  put  to  expense,  and  disabled  from  earning  his  living  as  a  brick-maker,  or 
otherwise,  and  was  and  is  otherwise  injured. 

The  second  count  stated  that,  before  and  at  the  time  of  committing  the  grievances 
thereinafter  mentioned,  the  defendants  were  possessed  of  a  locomotive  engine  and 
train  of  carriages,  which  were  then  under  the  care,  management,  and  direction  of 
certain  servants  of  the  defendants,  who  were  then  driving  the  same  across  a  highway  ; 
nevertheless,  the  defendants,  by  their  said  servants,  so  carelessly,  negligently,  and 
improperly  drove,  governed,  and  directed  their  said  engine  and  carriages  that,  by  and 
through  the  mere  carelessness,  negligence,  and  improper  conduct  of  the  defendants  by 
their  said  servants  in  that  behalf,  the  said  engine  and  carriages  of  the  defendants  ran 
against  and  struck  the  plaintiff,  who  was  then  lawfully  in  and  upon  the  said  highway, 
and  knocked  him  down,  and  bruised,  wounded,  and  injured  him  ;  by  means  of  which 
premises  he  became  maimed,  sick,  and  disordered,  and  disabled  from  earning  his 
living  as  a  brick-maker  or  otherwise,  and  was  put  to  expense,  and  otherwise  injured  : 
Claim,  5001. 

The  defendants  pleaded  not  guilty,  whereupon  issue  was  joined. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London  after  last  Hilary 
Term,  when  the  following  facts  were  given  in  evidence : — On  the  morning  of  the 
11th  of  July  last,  the  defendant,  a  labourer,  was  passing  a  level  crossing  about  half  a 
mile  from  the  Thornton  Heath  station  on  the  Croydon  and  Balham  branch  [586]  of 
the  defendants'  railway,  when  he  was  knocked  down  by  the  9.40  express  train  from 
yictoria  station  to  Brighton,  and  had  one  of  his  arms  broken,  and  received  other 
injuries  which  rendered  him  unable  to  work  for  several  weeks.  The  road  in  question 
is  an  accommodation  road  for  the  use  of  such  persons  as  might  occupy  the  houses  then 
in  the  course  of  building  thereon.  There  was  a  carriageway  with  gates  on  each  side 
of  the  I'ailway  which  were  kept  locked,  and  were  opened  only  when  carts  or  other 
vehicles  were  passing  through :  and  there  was  also  a  foot-path  with  a  swing-gate  at 
each  side  for  the  accommodation  of  foot-passengers,  which  was  not  fastened.  The 
plaintiff  had  resided  for  some  time  in  the  immediate  neighbourhood. 

On  the  part  of  the  plaintiff  it  was  proved  that  there  was  considerable  traffic  on 
this  part  of  the  railway;  that  there  was  no  person  in  charge  of  the  gates  at  the 
crossing  in  question,  and  no  caution  boai'd  ;  and  that,  there  being  a  sharp  curve  in 
the  line,  and  a  bridge  on  the  Victoria  side  a  short  distance  oft',  a  person  crossing 
could  not  see  a  train  approaching  from  that  side  until  he  was  actually  upon  the  rails. 

On  the  part  of  the  defendants  witnesses  were  called  who  stated  that  an  approaching 
train  could  be  seen  on  the  Thornton  Heath  side  at  a  distance  of  about  four  or  five 
hundred  yards,  and  on  the  Croydon  side  about  seven  or  eight  hundred  yards  :  and  it 
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was  further  proved  that  there  are  numerous  foot  and  carriage-ways  crossing  the 
company's  line  at  various  parts  on  a  level,  with  gates  like  those  at  the  cro.ssing  in 
question  ;  and  that,  by  reason  of  the  great  expense  that  would  thereby  be  entailed 
upon  the  company,  it  was  not  the  practice  to  station  persons  to  guard  them  ;  nor  was 
it  usual  to  do  so  on  other  railways. 

For  the  plaintiff  it  was  insisted  that  the  company  were  bound  to  keep  some 
person  at  all  level  crossings,  [587]  to  prevent  injuiy  to  the  public  lawfully  using 
them  :  and  reliance  was  placed  on  the  2  &  3  Vict.  c.  45,  s.  1,  which,  after  reciting 
the  5  &  6  W.  4,  c.  50,  s.  71,  enacts  "that,  wherever  a  railroad  crosses  or  shall  here- 
after cross  any  turnpike-road,  or  any  highway  or  statute-labour  road  for  carts  or 
carriages,  the  proprietors  or  directors  of  the  company  of  proprietors  of  the  said  rail- 
road shall  make  and  maintain  good  and  sufficient  gates  across  each  end  of  such  turn- 
pike or  other  road  as  aforesaid  at  each  of  the  said  crossings,  and  shall  employ  good 
and  proper  persons  to  open  and  shut  such  gates,  so  that  the  persons,  carts,  or 
carriages  passing  along  such  turnpike-road  or  highway  shall  not  be  exposed  to  any 
danger  or  damage  by  the  passing  of  any  carriages  or  engines  along  the  said  railroad." 
For  the  defendants  it  was  insisted  that  there  was  no  duty  imposed  upon  the  com- 
pany by  the  common  law  to  guard  these  crossings,  and  no  statutory  obligation  save 
that  created  by  the  47th  section  of  the  Railways  Clauses  Consolidation  Act,  8  &  9 
Vict.  c.  20,  which  requires  the  company  to  have  a  person  in  charge  of  the  gates, 
where  "the  railway  crosses  a  turnpike-road  or  public  carriage-road  on  a  level," — a  provi- 
sion which,  it  was  submitted,  did  not  apply  to  a  road  like  this.  It  was  further  con- 
tended that  the  plaintiff  had  by  his  own  negligence  and  want  of  caution  materially 
contributed  to  the  accident. 

The  learned  judge  intimated  an  opinion  that  there  was  no  obligation  on  a  railway 
company  to  have  a  person  in  charge  of  the  gates  where  the  level  crossing  is  for  the 
use  of  foot  passengers  only,  the  statute  being  confined  to  public  carriage-ways  :  and 
he  left  it  to  the  jury  to  saj^  whether  or  not  the  compain-  had  lieen  guilty  of 
negligence. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  601. 

[588]  Bovill,  Q.  C,  on  a  former  day  in  this  term,  pursuant  to  leave  reserved  to 
him  at  the  trial,  obtained  a  rule  nisi  to  enter  a  verdict  for  the  defendants,  on  the 
grounds  that,  upon  the  facts  proved,  the  plaintiff  did  not  establish  his  ease,  and  that 
there  was  no  evidence  of  any  neglect  of  duty  or  default  by  the  defendants,  that  there 
was  no  statutable  or  other  duty  to  keep  a  man  at  the  foot>crossing,  and  that  the 
accident  arose  from  the  plaintiff's  own  deafness  and  want  of  caution  (a). 

Parry,  Serjt.,  and  Joyce,  now  shewed  cause.  The  question  is,  whether  there  was 
any  evidence  of  negligence  on  the  part  of  the  company,  or  whether  they  were  guilty 
of  the  breach  of  any  duty  imposed  upon  them  by  any  statute  or  by  the  common  law. 
[Erie,  C.  J.  I  thought  that  there  was  no  such  obligation  on  the  company  as  suggested 
where  the  railway  crossed  a  foot-way  only,  but  only  where  it  crossed  a  carriage-way.] 
The  plaintiff  lawfully  using  the  way  in  question, — which  was  proved  to  be  a  public 
way  for  carriages,  horses,  and  foot-passengers, — was  entitled  to  complain  if  it  was 
kept  in  a  dangerous  condition.  Scott  v.  TIw  Loiulan  Dock  Compani/,  34  Law  J., 
Exch.  17,  is  precisely  in  point.  There,  the  plaintiff,  a  custom-house  officer,  was 
injured  while  on  the  defendants'  premises  in  the  course  of  his  duty,  by  goods  falling 
on  him  from  a  crane  fixed  over  a  doorway  under  which  he  was  passing :  no  explana- 
tion was  given  of  the  cause  of  the  goods  falling  :  and  it  was  held  by  Channell,  B.,  and 
Pigott,  B.,— following  Bpiie  v.  Boadle,  2  Hurlst.  &  Colt.  722,— that  it  was  for  the 
defendants  to  shew  that  the  accident  was  not  the  result  of  negligence  on  their  part, 
and  not  for  the  plaintiff  to  make  out  that  it  was  ;  Martin,  B.,  [589]  holding  the  con- 
trary, upon  the  authority  of  Hamrimck  v.  White,  11  C.  B.  (N.  S.)  588,  594.  The 
special  act,  no  doubt,  impowered  the  defendants  to  lay  down  their  rails  in  the  manner 
they  did  :  but  that  does  not  exonerate  them  from  the  duty  of  guarding  against  un- 
necessary inconvenience  and  danger  to  the  public.  Some  means  should  be  taken, 
either  by  keeping  the  gates  locked  or  placing  a  person  to  warn  the  public  when  a 
train  is  coming :  and  this  was  more  especially  requisite  at  the  spot  in  question,  which 
was  proved  by  the  witnesses  to  be,  from  the  construction  of  the  line,  and  the  obstruc- 

(«)  This  latter  would  only  be  ground  for  a  new  trial  as  for  a  verdict  against 
evidence. 
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tions  upon  it,  more  than  commonly  dangerous.  A  swing-gate  like  this  which  a  child 
might  tush  open,  was  no  protection  at  all.  The  statutory  duty  imposed  upon  railway 
companies  by  the  2  &  3  Vict.  c.  45,  is  not  repealed  by  the  8  &  9  Viet^  c^  20.  The 
47th  section' of  the  last-mentioned  act (aY,  it  is  true,  in  terms  applies  [590]  to  "any 
turnpike-road  or  public  carriage-road;"  but  a  carriage-way  includes  a  foot-way  and 
foot-passengers  are  entitled  to  the  same  protection.  [Erie  C.  J.  ^^  e  cannot  lay  it 
down  as  a  general  rule  that  a  railway  company  must  in  all  cases  have  a  gate  or  a 
porter  at  every  part  of  their  line  where  a  foot-way  is  crossed  on  a  level]  In  I'aivceH 
V  The  York  and  North  Midland  Eailwai/  Company,  16  Q.  B.  610,  the  facts  were  these : 
—The  York  and  North  Midland  railway  crossed  a  highway  on  a  level,  and  there  were 
gates  across  each  end  of  the  road  where  it  intersected  the  line  of  railway  :  the  plaintiff's 
horses  strayed  from  his  field  into  the  highway,  through  the  gates  (which  were  open) 
on  to  the  railway,  and  were  in  consequence  there  killed  by  a  train  :  and  it  was  held 
that  liv  the  statute  5  &  6  Vict.  c.  5.5,  s.  9  («)-,  an  obligation  was  imposed  on  the  com- 
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defendants  were  the  owners  of  a  railway  and  also  of  a  tramway  which  for  some 
distance  ran  by  the  side  of  the  railway,  and  was  separated  from  it  by  a  hedge  or 
fence,  also  belonging  to  the  defendants,  down  to  a  point  where  the  tramway  crossed 
the  railway.  At  th'is  point  the  company  had  placed  swing-gates  to  separate  [591] 
the  tramway  from  the  railway  ;  but  these  were  seldom,  if  ever,  closed.  The  tramway 
was  used  by  the  public  for  drawing  coals  and  other  goods  in  trucks  along  it  by  means 
of  horses,  a  toll  being  paid  to  the  defendants  for  its  use.  The  plaintiff's  servant  was 
proceeding  along  the'tramway  with  certain  horses  and  trucks,  when  one  of  the  horses, 
alarmed  by  the'noise  of  an  approaching  train,  swerved  on  to  the  railway,  and  was 
knocked  down  and  killed.  In  an  action  against  the  company,  charging  them  with 
negligence  in  omitting  to  use  reasonable  or  proper  means  to  prevent  their  engines 
and  carriages  doing  damage  or  injury  to  persons  lawfully  being  upon  and  using  the 
tramway,— the  jury  having  found  (as  here)  that  the  company  were  guilty  of  negli- 
gence,—it  was  held  by  Williams,  J.,  and  Byles,  J.  (Erie,  C.  J.,  dissenting),  that  the 
plaintiff  was  entitled  to  recover.  It  is  impossible  to  distinguish  that  case  from  the 
present. 

Bovill,  Q.  C,  and  Hannen,  in  support  of  the  rule.  It  is  scarcely  possible  to 
exaggerate  the  importance  of  this  question  to  railway  companies.  The  legislature 
having  conferred  upon  them  the  right  to  cross  turnpike-roads  and  highways  on  a 
level,  the  public  must  know  that  the  use  of  the  way  is  thereby  rendered  more 
dangerous,  and  consequently  that  it  is  necessary  where  the  privilege  is  exercised  to 

{ay  Which  enacts  that,  "  if  the  railway  cross  any  turnpike-road  or  public  carriage- 
road  on  a  level,  the  company  shall  erect  and  at  all  times  maintain  good  and  sufficient 
gates  across  such  road  on  each  side  of  the  railway  where  the  same  shall  communicate 
therewith,  and  shall  employ  proper  persons  to  open  and  shut  such  gates  ;  and  such 
gates  shall  be  kept  constantly  closed  across  such  road  on  both  sides  of  the  ivailway, 
except  during  the  time  when  horses,  cattle,  carts,  or  carriages  passing  along  the  same 
shall  have  to  cross  such  railway  ;  and  such  gates  shall  be  of  such  dimensions  and  so 
constructed  as  when  closed  to  fence  in  the  railway  and  prevent  cattle  or  horses 
passing  along  the  road  from  entering  upon  the  railway  :  and  the  person  intrusted  with 
the  care  of  such  gates  shall  cause  the  same  to  be  closed  as  soon  as  such  hoises,  cattle, 
carts,  or  carriages  shall  have  passed  through  the  same,  under  a  penalty  of  40s.  for 
-every  default  therein  :  Provided  always  that  it  shall  be  lawful  for  the  Board  »i  Trade 
in  any  case  in  which  they  are  satisfied  that  it  will  be  more  conducive  to  the  public 
safety  that  the  gates  on  any  level  crossing  over  any  such  road  should  be  kept  closed 
■across  the  railway,  to  order  that  such  gates  shall  be  kept  so  closed,  instead  of  acro.ss 
the  road,  and  in  such  case  such  gates  shall  be  kept  constantly  closed  across  the  rail- 
way, except  when  engines  or  carriages  passing  along  the  I'ailway  shall  have  occasion 
to  cross  such  road,  in  the  same  manner  and  under  the  like  penalty  as  above  directed 
with  respect  to  the  gates  being  kept  closed  across  the  road." 

{af  Which  recites  the  2  &  3  Vict.  c.  45,  and  which  is  substantially  re-enacted  by 
the  8  &  9  Vict.  c.  20,  s.  47. 

{h)  And  see  The  Midland  PMilivay  Company,  App.,  Daykin,  Resp.,  17  C.  B.  126. 
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use  greater  caution  in  crossing  the  line.  No  notice  could  have  given  this  plaintiff, 
who  resided  in  the  immediate  neighbourhood  and  was  constantly  passnig  and  re- 
passing to  and  from  his  work  across  the  line,  more  information  than  he  already 
possessed.  As  far  as  concerns  a  foot-waj',  there  can  be  no  obligation  or  dutj^  nor  any 
power  in  the  company  to  place  an  obstruction  in  the  way.  They  may  obstruct 
carriage-ways  by  proper  gates,  but  not  foot-ways.  To  require  the  company  to  keep  a 
man  at  [592]  every  place  where  the  railway  crosses  a  foot-path,  would  be  onerous  in 
the  extreme,  and  utterly  impracticable.  Assuming  that  the  2  tt  3  Vict.  c.  45.  and  5 
&  6  Vict.  c.  5-5,  s.  9,  are  not  repealed  by  the  8  &  9  Vict.  c.  20,  s.  47,  they  relate  only 
to  highways  for  carts  and  carriages.  There  was  no  common-law  duty  and  no  statu- 
torv  obligation  on  the  company  to  do  any  more  than  they  have  done.  And  the 
plaintiff  himself  was  clearly  negligent.  The  case  in  this  respect  very  much  resembles 
that  of  Cotton  v.  IVood,  8  C.  B.  (X.  S.)  568,  whei-e,  in  an  action  for  alleged  negligence 
in  driving  an  omnibus,  it  was  held  that  the  judge  was  not  justified  in  leaving  the  case 
to  the  jury,  when  the  plaintiff's  evidence  is  equally  consistent  with  the  absence  as 
with  the  existence  of  negligence  in  the  defendant. 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  I  am  fully 
impressed  with  the  duty  of  the  courts  not  to  impose  upon  railway  companies  burthens 
larger  than  the  legislature  has  intended  that  they  should  bear :  and  I  do  not  mean  to 
lay  it  down  as  a  rule  that  they  are  bound  to  place  guards  wherever  a  footway  crosses 
the  line  on  a  level,  or  to  interfere  in  any  way  with  any  statutory  duties  or  obligations 
of  railway  companies.  The  ground  upon  which  I  decide  in  favour  of  the  plaintiff  on 
this  occasion  is,  that  the  great  degree  of  risk  incurred  by  persons  exercising  their 
public  rights  on  this  particular  spot,  owing  to  the  large  number  of  trains  passing 
daily,  the  sharpness  of  the  curve,  and  the  obstruction  of  the  view  caused  thereby  and 
by  the  adjacent  bridge,  should  have  induced  the  company  to  exercise  more  vigilance. 
Under  all  the  circumstances,  I  am  unable  to  saj'  that  the  judge  was  bound  to  nonsuit 
the  plaintiff. 

Byles,  J.  I  entirely  agree  with  my  Lord  in  think-[593]-ing  that  this  rule  should 
be  discharged, — confining  myself,  as  my  Lord  has  done,  to  the  peculiar  circumstances 
of  the  present  case. 

Keating,  J.  I  also  think  that  the  peculiar  danger  of  the  spot  in  question  called 
for  the  exercise  of  greater  caution  on  the  part  of  the  company  than  was  shewn. 

Montague  Smith,  J.  The  frequency  of  the  trains  and  the  other  circumstances 
referred  to  called  for  more  vigilance  than  the  company  seem  to  have  exercised. 

Rule  discharged. 

Lyne  t.  Wyatt.     April  26th,  1S65. 

[.34  L.  J.  C.  P.  179 ;  12  L.  T.  .38.3  ;  11  Jur.  N.  S.  446 ;  13  W.  R.  688.] 

The  defendant,  to  an  action  against  him  as  the  acceptor  of  certain  bills  of  exchange, 
pleaded  a  composition-deed  under  s.  192  of  the  Bankruptcy  Act,  1861,  by  which, 
reciting  that  he  was  indebted  to  his  creditors  in  divers  sums  of  money,  and  particu- 
larly to  the  parties  of  ths  third  ]>art  in  the  several  sums  set  opposite  to  their  names 
in  the  schedule,  and,  being  unable  to  pay  them  all  in  full,  had  agreed  to  execute  an 
assignment,  he  conveyed  all  his  estate  and  effects  to  trustees,  in  trust  for  distribu- 
tion amongst  all  his  creditors.  Then  came  a  covenant  by  the  parties  of  the  third  part 
not  to  sue  the  debtor,  and  that,  if  any  of  them  should  do  so,  the  debtor  should  be 
and  he  was  thereby  "acquitted,  exonerated,  and  for  ever  discharged  of  and  from 
all  actions,  suits,  debts,  and  demands  whatsoever,  of  the  creditor  by  whom  he  should 
be  so  sued,  and  those  presents  might  be  pleaded  in  bar  thereto  as  effectually  as  a 
release  under  the  hands  and  seals  of  the  creditors  might  or  could  be  : " — Held  that, 
if  this  clause  by  force  of  the  Bankruptcy  Act  applied  to  non-assenting  creditors,  it 
was  unreasonable,  and,  if  it  did  not,  there  was  no  release  liy  them,  and  therefore, 
in  either  view,  it  could  not  be  pleaded  in  bar  to  an  action  by  a  non-assenting 
creditor. 

This  was  an  action  bv  the  plaintiff,  the  indorsee,  against  the  defendant,  as  the 
acceptor  of  several  bills  of  exchange,  for  2701.,  2801.,  4501.,  and  2001.  respectively  ; 
with  a  count  upon  an  account  stated. 
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The  rlefeiidant  pleaded— thirdly,  that,  after  the  accruing  of  the  said  causes  of 
action  in  the  declaration  mentioned,  and  after  the   11th  of  October,  1861,  and  after 
the  commencement  of  this  suit,  and  before  the  [594]  plaintiff"  declared  therein,  the 
defendant,  being  a  debtor  unable  to  meet  his  engagements,  withm  the  meaning  of  the 
Bankruptcy  Act,  1861,  a  deed  was  made  and  entered  into  between  the  defendant  of 
the  first  part,  and  certain  parties,  trustees,  therein  mentioned,  of  the  second  part,  and 
certain  creditors  of  the  defendant  of  the  third  part,  relating  to  the  defendant's  debts 
and  liabilities,  and  his  release  therefrom,  the  same  being  a  deed  executed  by  the  trustees, 
and  by  certain  creditors  of  the  defendant,  and  by  the  defendant,  being  such  debtor, 
within  the  true  intent  and  meaning  of  the  Bankruptcy  Act,  1861,  and  which  said  deed, 
without  the  schedule  thereunder  written,  was  in  the  words  and  figures  following,  that 
is   to  say,— "This   indenture   made  the   29th  of   February,   1864,   between   George 
AVyatt,  of,  &c.,  builder  (hereinafter  styled  debtor)  of  the  first  part,  Thomas  Parker, 
of,  &c.,  William  Hancock,  of,  &c.,  and  Charles  Kichardson,  of,  &c.  (hereinafter  styled 
trustees),  of  the  second  part,  and  the  several  other  pcrsmis  ichose  names  and  seals  aye  here- 
unto suhscriJied  and  affixed  in  the  schedule  hereunder  written,  being  creditors  of  the  said 
debtor  in  their  own  right  solely,  or  in  co-partnership  with  others,  of  the  third  part : 
Whereas,  the  said  debtor  is  indebted  unto  his  creditors  in  divers  sums  of  money,  and 
particularly  unto  the  said  several  parties  hereto  of  the  third  part  in  the  several  sums 
of  money  set  opposite  their  respective  names  ;  and,  being  unable  to  pay  all  his  creditors 
in  full,  he  has  agreed  to  execute  the  assignment  hereinafter  contained  :  Now,  this 
indenture  witnesseth  that,  in  consideration  of  the  sum  of  5s.,  &c.,  he  the  said  debtor 
doth  hereby  grant,  bargain,  sell,  convey,  assign,  transfer,  and   set  over  to   the  said 
trustees,  their  heirs,  executors,  administrators,  and  assigns,  all  the  freehold  and  lease- 
hold estates  wheresoever,  and  all  and  every  the  stock  in  trade,  wares,  mer-[595]-chan- 
dize,  fixtures,  household  and  other  goods,  chattels  of  every  description,  sum  and  sums 
of  money,  debts  due  and  owing,  ready  moneys,  and  securities  for  money,  books,  papers, 
writings,  and  all  other  the  real  and  personal  estate  and  effects  whatsoever  and  where- 
soever of  him  the  said  debtor,  except  the  wearing  apparel  of  himself  and  family  ;  and 
all  the  estate,  right,  title,  interest,  benefit,  claim,  and  demand  of  the  said  debtor  of, 
in,  to,  or  out  of  the  same  respectively,  To  have,  hold,  receive,  and  take  the  same,  and 
all  benefit  thereof,  unto  the  said  trustees,  their  heirs,  executors,  administrators,  and 
assigns.  Upon  trust  with  all  convenient  speed  absolutely  to  sell  and  dispose  of  all  the 
said  trust-estate  and  effects  in  their  nature  saleable,  either   by  public   auction   or 
private  contract,  and  either  together  in  one  lot,  or  otherwise,  for  the  best  price  or 
prices  and  most  money  that  can  be  obtained  for  the  same,  with  power  to  sell  the  same 
on  credit  to  any  person  or  persons  whomsoever  with  or  without  security  as  they  may 
think  proper,  and   to  assign  and  convey  the  same  accordingly,  and  to  collect  and 
receive  all  the  debts  and  suras  of  money  due  and  owing  to  the  said  debtor,  and  stand 
possessed  of  the  money  arising  therefrom  and  under  these  presents,  upon  the  trusts 
hereinafter  mentioned ;  And  the  said  debtor  doth  hereby  make,  ordain,  constitute, 
and  appoint  the  said  trustees  his  attorneys,  &c.,  &c.     And  it  is  hereby  declared  that 
the  said  trustees,   their  executors  or  administrators,  shall   stand    possessed  of  the 
moneys  which  shall  arise  or  be  received  under  these  presents,  in  trust,  after  payment 
and  retention  of  all  costs,  charges,  and  expenses  which  shall  have  been  and  may  be 
incurred  in  or  about  the  preparation  of  these  presents,  and  the  execution  of  the  trusts 
and  powers  hereof,  to  pai/,  divide,  ami  distribute  the  residue  of  the  said  monei/s  unto  and 
ammu/st  all  and  even/  the  creditors  of  [596]  the  said  debtor,  their  executors,  administrators, 
and  assigns,  respectively,  in  a  rateable  proportion,  without  any  preference,  and,  in 
case  of  any  surplus,  to  pay  the  same  to  the  said  debtor,  his  executors,  administrators, 
or  assigns :  Provided  always  that  the  said  trustees  and  trustee  for  the  time  being 
may,  if  they  or  he  shall  think  fit,  require  any  person  claiming  to  be  a  creditor  of  the 
said  debtor  to  prove  his  debt  by  statutory  declaration,  or  otherwise,  in  such  manner 
as  IS  required  by  the  law  of  bankruptcy  :  Provided  that,  notwithstanding  anything 
herein  contained,  any  creditor  at  the  time  of  executing  or  assenting  to  these  presents 
having  for  his  demand  or  any  part  thereof  any  specific  lieu  or  security,  or  the  surety- 
ship of  any  person,   may  assent  to  and  execute  these  presents   without  prejudice 
thereto:    And  the  said  debtor  doth  hereby,  for  himself,  his  heirs,  executors,   and 
administrators,  covenant,  promise,  and  agree  to  and  with  the  said  trustees,   their 
executors  and  administrators,  that  he  the  said  debtor  shall  and  will  to  the  best  of 
his  power  forthwith  make  and  deliver  a  true  and  e.xact  account  in   writint;  of  all 
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his  estate  and  effects,  and  aid  and  assist  the  said  trustees  in  the  management  of 
the  affairs  of  the  said  trust-estate,  and  shall  not  receive  or  intermeddle  with  any 
of  the  said  estate,  but  confirm  and  allow  all  and  whatsoever  the  said  trustees  shall 
lawfully  do   or   cause   to  be  done   in  or  about  the   premises  :    And   it   is   hereby 
agreed  and  declared  that  it  shall  be  lawful  for  the  said  trustees  to  employ  the  said 
debtor  or  any   other  person   or   persons  in  winding  up  the   said    trust-estate   and 
premises,  and  in  collecting,  getting  in,  and  disposing  of  the  same,  or  any  part  thereof, 
and  to  allow  to  the   said  debtor  or  any  other  person    or  persons  out  of  the  said 
trust-estate,  moneys,  and  premises,  such  sum  and  sums  as  to  the  said  trustees  shall 
seem  proper  :  And  the  said  several  persons  parties  hereto  of  ttic  third  part,  in  con- 
[597]-sideration  of  the  premises,  do  hereby  for  themselves  severally  and  respectively, 
and  for  their  several  and  respective  heirs,  executors,   administrators,  and  partners, 
covenant  and  agree  with  and  to  the  said  debtor,  his  heirs,  executors,  and  administrators, 
that  they  the  said  parties  hereto  of  the  third  part  shall  not  nor  will  at  any  time 
hereafter  sue,  arrest,  attach,  take  in  execution,  or  otherwise  impede  or  incumber  the 
said  debtor  in  any  manner  on  account  of  their  said  several  debts ;  and  that,  if  any  of 
them  should  do  so,  contrary  to  the  intent  and  meaning  of  these  presents,  that  then 
the  said  debtor,  his  heirs,  executors,  and  administrators  shall  be  and  are  and  is  hereby 
declared  to  be  clearly  acquitted,  exonerated,  and  for  ever  discharged  of  and  from  all 
actions,  suit,  debts,  and  demands  whatsoever  of  the  creditor  or  creditors  by  whom  they 
or  he  shall  be  so  sued,  arrested,  attached,  taken  in  execution,  or  otherwise  impeded  or 
incumbered,  and  these  presents  may  be  pleaded  in  bar  thereto  as  effectually  as  a  release 
under  the  hands  and  seals  of  such  creditors  respectively  for  that  purpose  might  or 
could  be  :  Provided  always  and  it  is  hereby  agreed  that  if  it  shall  at  any  time  hereafter 
appear  that  the  said  debtor  has  concealed  any  portion  or  portions  of  his  estate  and 
effects,  or  if  he  shall,  when  required  by  the  said  trustees,  their  executors  or  adminis- 
trators, refuse  or  neglect  to  deliver  upon  solemn  declaration  such  statement  in  writing 
of  all  his  estate  and  effects  as  aforesaid,  immediately  thereupon  and  from  thenceforth 
the  covenant  on  the  part  of  the  said  several  creditors  not  to  sue  him  the  said  debtor 
for  the  amount  of  their  respective  debts  lastly  hereinbefore  contained,  shall  cease  and 
be  no  longer  binding,  and  it  shall  be  lawful  for  the  said  several  creditors  forthwith 
to  sue  for  the  full  amount  of  their  respective  debts  or  for  such  parts  [598]  thereof 
as  they  shall  not  actually  have  received  by  virtue  of  the  trusts  hereinbefore  declared : 
Provided  always  that  the  said  trustees  shall  be  at  liberty  to  make  all  fair  and  usual 
charges  for  all  such  matters  and  things  as  may  be  done  by  them  relative  to  the  said 
trust>estate,  and  shall  not  be  charged  with  or  accountable  for  any  moneys  or  effects 
other  than  such  as  shall  actually  come  to  their  hands  by  virtue  of  these  presents,  nor 
with  or  for  any  loss  or  damage  which  may  happen  in  or  about  the  execution  of  the 
trusts  aforesaid  without  their  wilful  neglect  or  default.     In  witness,"  &c.     Averment, 
that  all  conditions  mentioned  in  the  said  act  in  that  behalf  were  observed,  and  all 
things  were  done  and  happened,  so  as  to  render  the  said  deed  a  valid  deed  within  the 
Bankruptcy  Act,  1861,  and  so  as  to  render  the  same  as  valid,  effectual,  and  binding 
on  all  the  creditors  of  the  defendant,  including  the  plaintiff,  as  if  he  was  a  party  to 
and  had  duly  executed  the  same  ;  and  a  majority  in  number  representing  three  fourths 
in  value  of  the  creditors  of  the  defendant  whose  debts  respectively  amounted  to  101. 
and  upwards,  in  writing  assented  to  and  approved  of  the  said  deed;  and  the  said 
trustees  appointed  by  the  said  deed  executed  the  same;  and  the  execution  of  the 
said  deed  by  the  defendant  was  attested  by  an  attorney  ;  and,  within  twenty-eight 
days  after  the  execution  of  the  said  deed  by  the  defendant,  the  same  was  produced 
and  left  (having  been  first  duly  stamped)  at  the  office  of  the  chief  registrar  in  bankruptcy, 
for  the  purpose  of  being  registered  ;  and,  together  with  the  said  deed,  there  was 
delivered  to  the  said  chief  registrar  such  affidavit  and  certificate  as  by  the  Bankruptcy 
Act,  1861,  is  in  that  behalf  required;  and  such  deed   before  registration  bore  such 
ordinary  and  ad  valorem  stamps  as  in  the  said  last-mentioned  [599]  statute  is  pro- 
vided ;  and,  immediately  on  the  execution  of  the  said  deed  by  the  defendant,  possession 
of  all  the  property  comprised  therein  of  which   the  defendant  could  give  or  order 
possession,  was  given  to  the  said  trustees  ;  and  the  said  deed  was  within  twenty-eight 
days  from  and  after  the  execution  thereof  by  the  defendant  duly  registered  in  the 
court  of  bankruptcy,  and  notice  of  the  filing  and  registration  of  the  said  deed  was 
duly  given  as  required  by  the  said  statute,  and  a  certificate  of  the  filing  and  registra- 
tion of  the  said  deed  under  the  hand  of  the  chief  registrar  and  the  seal  of  the  court 
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of  bankruptc}'  was  duly  granted  to  the  defendant ;  and  at  the  time  of  the  executioa 
of  the  said  deed  as  aforesaid  the  plaintiff  was  a  creditor  of  the  defendant  in  respect 
of  the  claim  herein  pleaded  to,  within  the  meaning  of  the  Bankruptcy  Act,  1861  ;  and 
all  things  had  been  done  and  had  happened  to  cause  the  said  deed  to  be  and  enure, 
and  the^ame  was  and  is,  a  release  to  the  defendant  of  and  from  the  said  claim  of  the 
plaintiff'  in  the  introductory  part  of  this  plea  mentioned. 

The  plaintiff'  demurred  to  the  third  plea,  the  ground  of  demurrer  stated  in  the 
margin  being,  "that  the  composition  deed  is  not  a  valid  deed  under  the  Bankruptcy 
Act,  1861,  so  as  to  bind  non-assenting  creditors."     Joinder. 

He  also  replied  to  the  third  plea,  that  the  respective  amounts  of  the  debts  due  to 
the  creditors  parties  to  the  said  deed  of  the  third  part,  were  by  the  said  deed  admitted, 
by  the  same  being  on  the  said  deed  set  opposite  to  their  respective  names,  as  stated 
in  the  said  deed,  without  being  proved  by  statutory  declaration  or  otherwise  in  such 
manner  as  is  required  by  the  law  of  bankruptcy,  while  the  amount  of  the  debt  due 
to  the  plaintiff  was  not  so  or  in  any  other  manner  ad-[600]-mitted  ;  and  so  the  plaintiff 
said  that  he  was  not  by  the  said  deed  put  on  a  footing  of  equality  with  the  other 
creditors. 

The  defendant  took  issue  on  the  above  replication,  and  also  demurred  thereto,  the 
ground  of  demurrer  stated  in  the  margin  being,  "  that  it  does  not  appear  from  the 
said  deed  that  the  plaintiff  was  not  by  the  said  deed  put  on  a  footing  of  equality  with 
the  other  creditors,  and  that  no  such  con.sequence  as  is  in  the  said  replication  in  that 
behalf  alleged  necessarily  follows  from  the  terms  of  the  said  deed  and  the  true  con- 
struction of  the  provisions  thereof."     Joinder. 

J.  Brown,  t^,.  C,  for  the  plaintiff  (a).  The  deed  relied  on  as  a  bar  to  the  further 
maintenance  of  the  action  is  a  deed  between  the  debtor  of  the  first  part,  [601]  trustees 
of  the  second  part,  and  scheduled  creditors  of  the  third  part.  It  recites  that  the 
debtor  was  indebted  to  his  creditors  in  divers  sums  of  money,  and  particularly  to  the 
partien  of  the  third  part  in  the  several  sums  set  opposite  to  their  names  in  the  schedule, — 
a  distinction  being  drawn  throughout  between  "creditors  "  and  "creditors  parties  to 
the  deed," — and,  being  unable  to  pay  them  all  in  full,  had  agreed  to  execute  an  assign- 
ment. The  debtor  then  assigns  all  his  estate  and  effects  to  the  trustees,  in  trust  for 
distribution  amongst  all  his  creditors,  not  merely  those  w'hose  debts  are  mentioned  in 
the  schedule.  Then  comes  the  important  covenant, — a  covenant  by  the  parties  of  the 
third  part  not  to  .sue  the  debtor,  and  that,  if  any  of  them  did  sue,  the  debtor  should 
be  discharged  of  his  debt,  and  the  deed  might  be  pleaded  in  bar  as  effectually  as 
a  relea.se  under  seal.  The  first  objection  to  this  deed  is,  that  the  covenant  not  to  sue 
is  confined  to  the  scheduled  creditors, — the  parties  of  the  third  part.  [Byles,  J.  Is 
the  release  a  necessary  part  of  the  deed  ?]  To  make  a  good  plea  in  bar,  it  is  essential 
that  there  should  be  either  a  release  or  a  covenant  not  to  sue  :  Eyre  v.  Archer,  16  C.  B. 
(N.  S.)  638.  Lec/ij  v.  Clieesebrougli,  5  C.  B.  (N.  S.)  741,  is  precisely  in  point.  There, 
to  an  action  against  them  as  the  acceptors  of  a  bill  of  exchange,  the'defendants  pleaded 
a  plea  founded  upon  a  deed  of  arrangement  made  by  the  defendants  with  their  creditors, 
under  the  224th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849  (12  &  13  Vict. 
106),  which  had  not  been  signed  by  the  plaintiff,  but  which  was  said  on  the  part  of 
the  defendants  to  be  nevertheless  binding  on  him  by  reason  of  its  being  executed 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  :— 

"1.  That  the  deed  relied  upon,  and  set  out  in  the  defendant's  third  plea,  is  not 
bnidnig  upon  the  plaintiff,  he  not  having  executed  the  same : 

"  2.  That  the  deed  is  not  a  binding  deed  of  ari'angement  upon  non-assentient 
creditors,  within  the  meaning  of  the  192nd  section  of  the  Bankruptcy  Act,  1861,  and 
therefore  .shews  no  defence  to  the  action  : 

"3.  That  the  deed  contains  unreasonable  clauses,  covenants,  and  provisions,  which 
create  an  inequality  among  the  creditors  ;  for  example,  the  clauses  admitting  the  debts 
of  executing  creditors,  and  improving  the  trustees  to  require  proof  of  othei'  debts  by 
statutory  declaration  or  otherwise,  as  in  bankruptcy  ;  and  the  clause  dischar^jing  the 
defendant  from  the  debts  of  creditors  who  may  sue  him,  and  making  the  deed  a  bar 
to  an  action;  and  the  provision  which  makes  the  powers  of  the  trustees  pass  to  their 
executors  and  administrators : 

"  4.  That  the  covenant  not  to  sue  the  defendant  only  applies  to  those  creditors 
who  executed  the  deed,  and  is  unreasonable  if  it  applies  to  any  others." 
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by  six  sevenths  in  number  and  value  of  their  creditors.  The  instrument  was  not 
a  composition-deed  («)' ;  [602]  but  it  contained  a  clause  by  which  each  of  the  creditors 
parties  to  or  bound  hy  th"-  deed  covenanted  not  to  sue,  impede,  or  molest  the  defendant ; 
and  then  followed  another  clause,  to  the  effect  that,  if  any  creditor  by  ichom  or  on 
ivhose  behalf  the  deed  should  hare  been  actually  executed  should  act  contrary  to  that 
covenant,  the  defendants  should  be  absolutely  discharged  from  all  claims  and  demands 
both  at  law  and  in  equity  by  such  creditor.  It  was  held  that  this  latter  clause  was 
not  binding  upon  the  pkiiitift', — it  being  in  its  nature  merely  personal  to  the  individual 
creditors  who  chose  to  sign  the  deed,  and  inapplicable  to  the  creditors  in  general. 
Willes,  .1.,  in  delivering  the  judgment  of  the  court,  after  referring  to  Gibbons  v.  Vouillon, 
8  C.  B.  483,  to  shew  that  the  clause  in  question  rendered  the  deed  operative  as  a 
defeazance  pleadable  in  bar  to  an  action  brought  by  a  creditor,  says  :  "  The  distinction 
is  carefully  made  by  the  language  of  the  instrument,  between  such  creditors  as  are 
to  be  bound  by  the  deed  and  such  as  actually  execute  it.  As  to  the  former,  the  deed 
is  so  worded  that  they  do  no  more  than  covenant  not  to  sue.  But,  as  to  the  latter, 
the  bringing  an  action  is  to  amouni  to  a  defeazance.  It  was  argued,  however,  on  the 
part  of  the  defendants,  that  such  a  distinction  is  precluded  by  the  language  of  the 
22-l:th  section,  which  says  that  every  such  deed  shall  be  as  effectual  and  obligatory  in 
all  respects  on  all  the  creditors  who  shall  not  have  signed  such  deed  '  as  if  they  had 
actually  signed  the  same.'  On  the  other  hand,  it  was  contended  that  the  clause  in 
question  was  in  its  very  nature  merely  personal  to  the  individual  creditors  who  chose 
to  sign  the  deed,  and  inapplicable  to  the  creditors  in  general.  We  are  of  that  opinion. 
The  expression  so  much  relied  upon  by  the  defendants  is  used  only  to  describe  the 
opeiation  and  effect  of  the  [603]  power  given  to  the  majority  of  the  creditors  to 
bind  the  minority,  when  the  intention  to  exercise  that  power  is  expressed  in  apt 
words,  and  not  with  the  view  of  restraining  or  expanding  the  proper  meaning  of  the 
words  which  have  actually  been  used.  We  give  the  language  relied  upon  full  effect, 
by  holding  that  those  provisions  of  the  deed  which  appear  by  the  language  used  to 
have  been  intended,  by  the  debtor  and  the  creditors  who  sign,  to  bind  the  dissenting 
creditors  shall  bind  them  ;  whilst  those  which  appear  by  the  language  used  to  have 
been  intended  to  bind  the  creditors  who  '  actually '  sign  only,  and  not  the  dissenting 
creditors,  shall  not  bind  such  creditors."  [Byles,  J.  There,  the  property  remained  in 
the  debtor.]  \'es.  In  the  judgment  the  court  refer  to  Macnaught  v.  Rns.sell,  1  Hurlst. 
&  X.  611,  where  Pollock,  C  B.  says:  "It  was  objected  that  there  was  a  provision 
set  out  relating  to  creditors  not  proceeding  at  law  for  their  debts  (a)-,  which  was 
unreasonable,  and  which  a  creditor  ought  not  to  be  required  to  enter  into.  We  were 
at  first  much  struck  with  this  objection  ;  but,  upon  consideration,  we  think  it  is  not 
fatal  to  the  plea.  It  is  expressly  confined  to  the  creditors  who  are  parties  to  the 
deed.  The  plaintiffs  are  in  no  way  bound  by  it :  they  became  affected  by  reason  of 
six  sevenths  of  the  creditors  having  executed  the  deed  ;  and  we  do  not  think  that 
it  is  of  any  material  consequence  to  them  that  the  six  sevenths  who  have  signed  have 
entered  into  a  covenant  which  may  impose  a  hardship  upon  thei/i  :  this  was  a  matter 
for  their  consideration,  and  the  plaintiff  is  in  no  way  injuied  by  thtir  voluntarily 
choosing  to  take  this  obligation  upon  them."  Mr.  Commissioner  Holroyd,  before 
whom  this  question  was  raised  in  Ex  parte  Smith,  In  re  Wyatt,  12  W.  R.  692,  [604] 
upon  this  very  deed,  said:  "The  main  question  here  arises  with  regai'd  to  the  con- 
struction to  be  put  upon  the  covenant  not  to  sue.  The  question  is,  whether  it  is 
binding  upon  dissenting  as  well  as  upon  assenting  creditors.  Now,  I  certainly  think 
that  the  covenant  is  binding  upon  assenting  creditors  only.  The  197th  section  of  the 
Bankruptcy  Act,  1861,  coupled  with  the  cases  of  Macnaught  v.  Bussell  and  Legg  v. 
C'hee>:ebroug)i.  are  to  my  mind  conclusive  upon  the  matter.  I  am  of  opinion,  therefore, 
that  the  covenant  is  binding  on  those  creditors  only  who  execute  the  deed,  and  I  do 
not  think  the  question  of  inequality  of  distribution  arises  at  all.  In  Bell  v.  King, 
2  Hurlst.  &  Colt.  84,  the  clauses  were  much  more  extended,  and  included  all  the 
creditors  of  the  debtor."  If  the  covenant  not  to  sue  extended  to  non-executing 
creditors,  it  clearly  would  be  unreasonable.  That  was  expressly  decided  in  Dell  v. 
King,  2  Hurlst.  &  Colt.  84  ;  Ipgtonea  Park  Iron  Ore  Company  v.  Pattinson,  2  Hurlst. 
&  Colt.  828.     It  is  competent  to  parties  to  bargain  as  they  will :  but  non-assenting 

(«)'  It  was  a  deed  of  inspectorship. 

{ay  Substantially  the  same  as  the  covenant  here. 
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creditors  are  not  necessarily  bound.  [Byles,  J.  In  DM  v.  King,  the  deed  was  held 
bad  on  the  ground  that  the  assenting  creditors  had  no  right  to  preclude  non-assenting 
creditors  from  contesting  its  validity.  In  Ilidson  v.  Barclay,  3  Hurlst.  &  Colt.  9,  the 
covenant  not  to  sue  professed  to  bind  "  the  creditors  of  the  debtor  who  should  have 
executed  or  otherwise  acceded  to  or  were  bound  by  those  pi'esents;"  and  it  was 
held  to  be  unreasonable  and  void.  This  judgment  was  reversed  in  the  Exchequer 
Chamber,  3  Hurlst.  &  Colt.  361.  But,  in  delivering  the  judgment  of  that  court, 
Blackburn,  J.,  said  ;  "  A  simple  release  by  a  creditor  given  to  a  debtor  discharges  all 
sureties  and  co-debtors,  and  it  is  therefore  in  general  inexpedient  to  insert  a  simple 
release  in  a  composition-deed.  [605]  But  a  covenant  not  to  sue  the  debtor,  except  in 
so  far  as  may  be  necessary  for  the  puipose  of  enforcing  remedies  against  others,  only 
bars  the  covenantor  from  suing  for  himself,  but  does  not  discharge  sureties  or  co- 
contractors.  It  has  the  operation  of  a  release  so  far  as  it  is  expedient  in  a  composition- 
deed  to  release  the  debtor,  and  no  further ;  and  it  is  therefore,  as  we  think,  a  proper 
and  reasonable  provision  to  insert  in  a  deed  relating  to  the  debts  and  liabilities  of 
a  debtor,  and  his  release  therefrom.  We  are  not  to  be  understood  as  in  any  way 
overruling  the  decision  in  Ddl  v.  King,  that  a  covenant  not  to  sue,  with  a  provision 
that  the  creditor  infringing  that  covenant  shall  forfeit  all  benefit  under  the  composition- 
deed,  goes  too  far.  "\Ve  decide  the  present  point  in  favour  of  the  defendant,  because 
we  construe  the  eighth  covenant  in  this  deed  as  amounting  to  a  simple  covenant  not 
to  sue  except  so  far  as  is  necessary  to  prevent  the  discharge  of  third  parties,  and  no 
more."  Then,  the  scheduled  debts  are  admitted,  but  non-assenting  creditors  are  to 
Ije  called  on  to  prove  their  debts  by  statutory  declaration  before  they  can  derive  any 
benefit  under  the  deed.     This  is  clearly  unequal. 

Sykes  (with  whom  was  Mellish,  Q.  C),  for  the  defendant  («).     A  distinction  has 

(a)  The  points  marked  for  argument  on  the  pait  of  the  defendant  were  as  follows  : — 

"  1.  That  the  deed  set  out  in  the  third  plea  appears  on  the  face  of  it  to  be  for  the 
equal  benefit  of  all  the  creditors  of  the  defendant,  and  is  such  as  to  enable  all  the 
creditors  of  the  defendant  to  avail  themselves  of  it : 

"  2.  That  the  said  deed  is  a  valid  deed  within  the  1 92nd  section  of  the  Bankruptcy 
Act,  1861,  and  binding  on  all  the  creditors  of  the  defendant  (including  the  plaintiff) 
as  if  they  had  been  parties  to  and  had  duly  executed  the  same : 

"  3.  That,  by  the  said  deed,  it  is  expressly  provided  that  the  said  trustees  may, 
if  they  shall  think  fit,  require  any  person  claiming  to  be  a  creditor  of  the  said  defen- 
dant to  prove  his  debt  by  statutory  declaration  or  otherwise,  in  such  manner  as  is 
requiied  by  the  law  of  bankruptcy  ;  that  this  proviso  applies  to  any  creditor,  whether 
he  has  executed  the  deed  or  not  ;  and  that  therefore  the  plaintiff  was  not  put  on  any 
footing  of  inequality  with  the  other  creditors  who  executed  the  deed,  by  its  being 
recited  in  the  said  deed  that  the  defendant  was  indebted  unto  the  several  parties 
thereto  of  the  third  part  in  the  several  sums  of  money  set  opposite  their  respective 
names  in  the  schedule  thereunder  written,  as  they  might  have  been  called  upon  by  the 
said  trustees  to  prove  their  debts  according  to  the  said  proviso,  notwithstanding  the 
said  recital  in  the  said  deed  : 

"  4.  That  there  is  nothing  unreasonable  in  the  proviso  that  the  trustees  may  require 
a  creditor  to  prove  his  debt  by  statutory  declaration  or  otherwise  in  such  manner  as 
is  required  Ity  the  law  of  bankruptcy  : 

"5.  That  the  plaintiff'  might  at  any  time  have  come  in  and  executed  the  said 
deed,  and  had  his  name  and  the  amount  of  his  debt  inserted  in  the  schedule  of  the 
said  deed,  in  the  same  manner  as  the  other  creditors  of  the  defendant  who  executed 
the  deed  ;  and  that  no  distinction  is  drawn  in  the  .said  deed  between  the  creditors  of 
the  defendant  who  executed  it  and  those  who  did  not;  but  that  the  said  deed  was 
intended  to  apply  to,  and  does  apply  to,  all  the  creditors  of  the  defendant,  whether 
they  executed  the  said  deed  or  not : 

"  6.  That  the  covenant  by  the  creditors  contained  in  the  said  deed,  not  to  sue 
the  defendant,  &c.,  and  that,  if  any  of  them  should  do  so  contrary  to  the  said 
covenant,  the  defendant  should  be  exonerated  and  discharged  of  and  from 
all  actions,  suits,  claims,  and  demands  of  the  creditor  or  crecfitors  by  whom  he 
should  be  so  sued,  &c.,  and  that  the  said  deed  might  he  pleaded  in  bar  thereto  as 
effectually  as  a  release  under  the  hands  and  seals  of  such  creditors  respectively  for 
that  purpose  might  or  could  be,  renders  the  deed  operative  as  a  defeazance  pleadable 
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always  been  drawn  between  those  who  are  bound  bj-  the  deed  and  those  bound  by 
virtue  of  the  act  of  parliament.  Clapkinn  v.  Atkimmi,  [606]  •!  Best  &  Smith,  722 
(in  error,  730),  and  numerous  other  cases,  have  held  that  a  deed  which  complies  with 
all  the  conditions  contained  in  the  192nd  section  of  the  Bankruptcy  Act,  1861,  is  a 
good  defence  to  an  [607]  action.  There  is  nothing  in  the  deed  now  in  question  which 
is  repugnant  to  those  provisions,  or  unreasonable.  The  covenant  not  to  sue  is  limited 
to  the  creditors  executing  the  deed.  In  IVrlU  v.  Hucon,  5  Best  &  Smith,  196,  the 
release  was  held  to  enure  as  a  release  by  the  non-assenting  creditors  by  virtue  of  the 
statute.  Cockburn,  G.  J.,  in  giving  judgment,  said:  "The  release  of  the  debtor 
professes  to  be  only  by  the  executing  creditors,  who  are  parties  of  the  fourth  part ; 
and  no  mention  is  made  of  a  release  by  the  creditors  of  the  fifth  part"  (the  non- 
executing  creditors).  "But,  there  being  no  negative  words  excluding  them,  the  effect 
is  the  same  as  if  the  executing  creditors  had  said  '  we  [608]  release  our  debts,'  and 
then,  according  to  the  decisions  on  the  Bankruptcy  Act,  1861,  that  release  operates 
as  a  release  of  the  debts  of  the  non-executing  creditors,  who  are  in  no  sense  parties 
to  the  deed,  except  by  virtue  of  the  statute.  In  Leijg  v.  Chfesehrouijh,  the  defeazance 
was  in  terms  confined  to  those  who  actually  executed  the  deed  ;  and  the  court  thought 
that  the  language  shewed  an  intention  to  exclude  those  creditors  who  did  not  execute 
the  deed.  Here,  it  is  as  if  the  executing  creditors  had  released  on  behalf  of  them- 
selves and  of  those  who  are  bound  by  the  deed."  And  Blackburn,  J.,  says:  "We 
held  in  Jl'hitehead  v.  Porter,  5  Best  &  Smith,  193,  that  a  deed  containing  a  release 
may  be  pleaded  in  bar  to  an  action  by  a  non-assenting  creditor ;  and  that  is  good  law. 
Deeds  which  are  trust-deeds  only,  and  do  not  contain  any  release,  but  simply  distribute 
the  property  of  the  debtor  in  bankruptcy,  are  not  pleadable  in  bar:  and,  if  this  deed 
did  not  operate  as  a  release  by  the  non-executing  creditors,  it  could  not  be  pleaded 
in  brti-  to  this  action.  But  s.  192  says  that  every  deed  made  between  a  debtor  and 
his  creditors,  or  an}^  of  them,  or  a  trustee  on  their  behalf,  relating  to  the  debts  or 
liabilities  of  the  debtor  and  his  release  therefrom,  or  the  distribution,  inspection, 
management,  and  winding-up  of  his  estate,  or  any  such  raattei's,  shall  be  as  valid  and 
effectual  and  binding  on  all  the  creditors  as  if  they  were  parties  to  and  duly  executed 
the  same,  provided  the  prescribed  conditions  are  observed.  The  execution  of  a  deed 
by  one  creditor  cannot  release  the  debt  of  another  creditor  who  has  not  executed  the 
deed.  But  the  effect  of  s.  192  must  be  that,  when  the  requisite  majority  execute 
a  release  of  the  debtor,  and  it  appears  on  the  face  of  the  deed  that  it  was  intended 
it  should  be  a  release  l)y  all  the  creditors,  those  who  do  not  execute  are  bound  as  if 
each  of  them  had  executed  it,  and  released  [609]  his  own  debt."  The  deci.sion  in 
Legg  v.  Cheesebrough  turned  on  the  particular  language  of  the  deed  :  the  release  was 
not  intended  to  bind  non-assenting  creditors.  Macnaught  v.  liuiimU,  1  Hui'lst.  &  N.  611, 
was  decided  on  the  same  ground  :  and  in  Gardner  v.  Chajmuin,  8  C.  B.  (N.  S.)  317, 
a  similar  provision  was  treated  as  a  covenant  not  to  sue,  for  the  pinpose  of  keeping 
alive  the  remedies  against  sureties.  In  Sjntzer  v.  Clmffers,  14  C.  B.  (N.  S.)  686,  it  was 
held  that  a  deed  under  the  224th  section  of  the  Bankrupt  Law  Consolidation  Act, 
1849,  was  not  rendered  void  by  the  circumstance  that  the  releasing  parties  were 
described  to  be  "  the  parties  hereto  of  the  third  part,"  viz.  such  of  the  creditors  who 
had  executed  the  deed,— the  deed  appearing  to  have  been  executed  by  the  statutory 
number  required  to  make  it  a  deed  binding  upon  non-assenting  creditors.     [Montague 

in  bar  to  any  action  brought  by  any  creditor  of  the  defendant ;  that  such  clause  was 
intended  to  be  binding,  and  is  binding  on  all  the  creditors  of  the  defendant,  and  is 
binding  on  the  plaintiff,  notwithstanding  he  did  not  execute  the  said  deed  : 

"  7.  That  such  last-mentioned  clause  is  not  unreasonable,  and  does  not  render  the 
said  deed  void,  as  it  only  enables  the  defendant,  in  case  of  his  being  sued  by  any  of 
his  creditors,  to  plead  the  said  deed  in  bar  as  a  release  to  such  action  ;  and  such 
creditor  suing  the  defendant  will  not  thereby  lose  or  forfeit  his  debt,  but  will  still 
retain  his  right  to  prove  the  amount  of  his  debt  and  claim  his  dividend  thereon  out 
of  the  defendant's  property  assigned  to  the  said  trustees  by  the  .said  deed  : 

"  8.  That  the  clause  in  the  said  deed  which  makes  the  powers  of  the  trustees 
pass  to  their  executors  and  administrators,  is  a  mere  formal  and  usual  clause  in  trust- 
deeds  like  the  present,  and  does  not  in  any  way  prejudice  the  creditors,  but  is  rather 
for  their  benefit  than  otherwise;  and  that  there  is  nothing  unreasonable  in  such  clause, 
so  as  to  render  such  deed  void." 
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Smith  J.  The  covenant  here  professes  to  release,  not  the  action  only,  but  the 
debt  1  '  It  is  called  at  the  end  a  covenant  not  to  sue.  [Erie,  C.  J.  Our  judgment 
must  turn  upon  the  true  construction  of  the  deed  before  us.  Mr.  Brown  says 
that  the  party  has  lost  his  debt.  The  defendant  denies  that.  The  truth  is  to  be 
gathered  from  the  terms  of  the  plea.  But  for  the  words  "  debts  and  demands,"  your 
argument  might  be  good.]  General  words  are  to  be  restrained  by  the  intention 
apparent  upon  the  whole  deed.  This  is  clearly  intended  to  operate  only  as  a  covenant 
not  to  sue.  In  JFalker  v.  Nevill,  3  Hurlst.  &  Colt.  403,  it  was  held  that  a  simple 
covenant  not  to  sue  for  a  limited  time,  is  not  pleadable  in  bar  of  an  action  :  but  a 
covenant  not  to  sue  for  a  limited  time,  and  that  the  deed  may  be  pleaded  in  bar  and 
discharge  of  any  action  brought  within  that  time,  may  be  pleaded  in  bar  of  an  action 
by  a  non-assenting  creditor.  General  words  of  release  are  to  be  restrained  by  a 
particular  recital :  Com.  Dig.  liekafte  (E.  5) ;  Fw/Jer  v.  [610]  Hoiwnhwm,  4  M.  &  Sehv. 
423;  Swions  v.  Johnson,  3  B.  &  Ad.  175;  2  Smith's  Leading  Cases,  5th  edit.  451  ; 
Lyall  V.  Edwards,  6  Hurlst.  &  N.  337.  Mr.  Commissioner  Holroyd's  opinion  in  Ex 
parte  Smith,  In  re  Wyatt,  12  W.  R.  692,  was  delivered  before  much  light  had  been 
thrown  upon  the  subject  by  the  decided  cases.  Dingwell  v.  Edwards,  33  Law  J.,  Q.  B. 
IGl,  and  Gurrod  v.  Simpson,  3  Hurlst.  &  Colt.  395,  were  also  referred  to,  for  the 
purpose  of  shewing  that  a  release  is  not  necessary  in  the  case  of  a  composition-deed. 

Brown.  Q.  CiUi  reply.     If  the  covenant  in  question  amounts  to  a  release,  it  is 
unreasonable  :  if  not,  it  affords  no  defence 

Erle,  C.  J.  The  question  raised  by  this  demurrer  is,  whether  the  deed  which  is 
pleaded  to  the  further  maintenance  of  this  action  is  a  valid  deed  under  the  192nd 
section  of  the  Bankruptcy  Act,  1861,  as  against  the  plaintiff",  a  non-executing  creditor. 
It  is  clear  that  a  deed  may  be  a  valid  deed  to  bring  the  estate  of  the  debtor  under 
the  jurisdiction  of  the  court  of  bankruptcy,  and  to  be  a  protection  to  the  debtor, 
without  its  containing  a  release.  But,  unless  it  contains  a  release,  it  cannot  be  pleaded 
in  bar  to  an  action:  Eyre  v.  Archer,  16  C.  B.  (N.  S.)  638.  In  this  deed  there  is  a 
clause  of  release  :  and,  if  that  had  been  merely  a  covenant  not  to  sue,  I  consider  the 
deed  would  have  been  a  good  bar  to  the  action.  I  take  the  judgment  of  Blackburn,  J., 
in  Hidson  v.  Barclay,  3  Hurlst.  &  Colt.  361,  and  also  the  decision  of  this  court  in 
Spitzer  v.  Chaffers,  14  C.  B.  (N.  S.)  686,  to  affirm  that  proposition.  But,  if  the  clause 
of  release  and  covenant  not  to  sue  goes  beyond  that  operation,  and  professes  to 
declare  the  debt  forfeited  if  the  debtor  be  sued  or  molested,  it  is  void  as  against 
non-assenting  creditors.  I  am  of  [611]  opinion  that  the  present  deed  is  open  to  that 
objection.  The  clause  in  question  is  in  these  terms,  —  "The  said  several  persons 
parties  hei'eto  of  the  third  part," — that  is,  the  creditors  executing  the  deed, — "  in 
consideration  of  the  premises,  do  hereby,  for  themselves  severally  and  respectively, 
and  for  their  several  and  respective  heirs,  executors,  administrators,  and  partners, 
covenant  and  agree  with  and  to  the  said  debtor,  his  heirs,  executors,  and  administrators, 
that  they  the  said  parties  hereto  of  the  third  part  shall  not  nor  will  at  any  time 
hereafter  sue,  arrest,  attach,  take  in  execution,  or  otherwise  impede  or  incumber  the 
said  debtor  in  any  manner  on  account  of  their  said  several  debts :  and  that,  if  any 
of  them  should  do  so,  contrary  to  the  intent  and  meaning  of  these  presents,  that 
then  the  said  debtor,  his  heirs,  executors,  and  administrators,  shall  be  and  are  and 
is  hereby  declared  to  be  clearly  acquitted,  exonerated,  and  for  ever  discharged  of  and 
from  all  actions,  suits,  debts,  and  demands  whatsoever  of  the  creditor  or  creditors  by 
whom  they  or  he  shall  be  so  sued,  arrested,  attached,  taken  in  execution,  or  otherwise 
impeded  or  incumbered,  and  these  presents  may  be  pleaded  in  bar  thereto  as  effectually 
as  a  release  under  the  hands  and  seals  of  such  creditors  respectively  for  that  purpose 
might  or  could  be."  I  cannot  read  those  words  without  coming  to  the  conclusion 
that,  if  any  creditor  who  had  executed  the  deed  were  to  sue  the  debtor,  he  would 
forfeit  his  debt.  That  being  the  meaning  of  this  deed,  the  defendant  is  in  this 
dilemma, — if  all  the  non-assenting  creditors  are  brought  in  by  the  operation  of  the 
statute  (the  requisite  majority  having  executed),  the  deed  would  be  in  pari  jure  with 
that  in  Dell  v.  King,  2  Hurlst.  &  Colt.  84,  where  the  clause  was  that  non-assenting  as 
well  as  assenting  creditors  were  to  forfeit  their  debts  if  thev  sued.  It  is  unreasonable 
that  a  creditor  who  proceeds  [612]  to  enforce  his  rights  at  Law  should  forfeit  his  debt 
because  the  majority  of  the  creditors  choose  to  execute  a  release.  But  I  am  desirous 
to  construe  tbis  deed  so  as  to  make  it  valid  rather  than  void  :  and  I  think  it  is  clear 
from  Legg  \.  Cheesehrough  that  a  deed  may  be  a  valid  deed  under  the  192nd  section  of 
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the  Bankruptcy  Act,  1861,  although  it  contains  a  clause  of  release  and  a  clause  that 
any  creditor  suing  or  molesting  the  debtor  shall  forfeit  his  debt,  provided  that  clause 
of  forfeiture  is  clearly  limited  to  those  creditors  who  choose  to  execute  the  deed.  In 
that  case  it  was  held  that  the  clause  of  forfeiture  was  in  terms  confined  to  the  creditors 
parties  to  and  who  had  executed  the  deed.  The  deed  here  is  drawn  with  a  marked 
distinction  between  creditors  who  execute  the  deed  and  those  who  do  not  execute 
it.  It  professes  to  be  made  between  the  debtor  of  the  first  part,  the  trustees  of  the 
second  part,  and  the  several  persons  whose  names  and  seals  were  thereunto  subscribed 
and  affixed  in  the  schedule  thereunder  written,  being  creditors,  of  the  third  part; 
and  the  release  is  in  terms  confined  to  "  the  several  persons  parties  thereto  of  the  third 
part."  They  may  if  they  choose  contract  in  that  form  ;  and  the  deed  may  become 
binding  upon  all  the  creditors,  all  the  conditions  of  the  Bankruptcy  Act,  1861,  being 
complied  with.  The  terms  of  this  clause  are  not  so  clear  as  they  were  in  Legg  v. 
Cheesebrough.  But  it  seems  to  me  that  the  defendant  is  in  this  dilemma  :  if  the  clause 
applies  to  non-executing  creditors,  as  in  Dell  v.  King,  the  deed  is  void  as  unreasonable  ; 
but,  if  the  other  construction  be  adopted,  and  the  release  be  held  binding  on  the 
assenting  creditors  only,  the  present  plaintift'  has  not  executed  it,  and  then  the  deed 
is  without  a  clause  of  release,  and  is  simply  operative  in  bankruptcy,  and  is  uo  bar  to 
the  action.     In  either  view,  therefore,  my  judgment  is  for  the  plaintiff. 

[613]  Byles,  J.  I  am  of  the  same  opinion.  The  plea  in  question  sets  up  a  deed 
whereby  the  defendant  assigns  all  his  property  for  the  benefit  of  his  creditors,  but 
containing  a  covenant  bj'  them  not  to  sue  or  molest  the  debtor  on  account  of  the 
several  debts,  and  that,  if  any  creditor  party  to  the  deed  should  do  so,  the  debtor 
should  be  exonerated  and  discharged  from  all  actions,  suits,  debts,  and  demands  of 
the  creditor  by  whom  he  should  be  so  sued,  &c.,  and  the  deed  might  be  pleaded  in 
bar  of  the  action  as  efiectually  as  a  release  might  be.  That  must  be  an  unreasonable 
covenant  as  to  non-executing  creditors,  because,  though  they  maj'  have  no  notice  of 
the  existence  of  the  deed,  the  moment  the  writ  is  issued  the  debt  is  gone.  In  Dell  v. 
King,  2  Hurlst.  &  Colt.  84,  such  a  clause  was  held  to  be  unreasonable.  The  only  dis- 
tinction between  that  case  and  the  present  is  that  there  the  clause  of  release  applied 
to  all  the  creditors,  whereas  here  it  is  confined  in  terms  to  the  creditors  executing  the 
deed,  and,  without  the  aid  of  the  act  of  parliament,  would  not  operate  as  a  release  by 
this  plaintiff.  The  act  says  that  the  deed,  when  executed  by  the  requisite  number, 
shall  be  as  valid  and  effectual  and  binding  on  all  the  creditors  of  such  debtor  as  if  they 
were  parties  thereto,  and  had  executed  the  same.  That  comes  to  this  that,  a  man 
may  without  notice  of  the  deed  lose  his  debt,  which  is  clearly  unreasonable.  Dell  v. 
King  was  upheld,  as  to  this  point,  by  the  Exchequer  Chamber,  in  Hulson  v.  Barclay, 
3  Hurlst  et  Colt.  .361. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  If  the  release  is  confined  to 
creditors  executing  the  deed,  the  defendant  cannot  take  advantage  of  it  in  this  action ; 
for,  if  so,  according  to  Legg  v.  Cheesehrough,  it  has  no  operation  as  to  non-executing 
creditors.  I  do  not  mean  to  give  any  opinion  upon  the  construction  of  [614]  this 
deed,  because,  in  Legg  v.  Cheesebivitgh,  the  clause  of  release  was  confined  in  terms  to 
creditors  actually  executing  the  deed,  and  here  it  is  a  question  on  the  whole  deed. 
To  derive  any  benefit  from  this  release,  the  defendant  must  contend  that  it  binds 
non-executing  creditors.  That  will  depend  upon  whether  it  is  a  reasonable  clause  or 
not.  Upon  the  authorities,  and  especially  on  that  of  Dell  v.  King,  I  am  of  opinion 
that  this  is  an  unreasonable  clause.  It  is  not  merely  a  bar  of  the  action,  but,  if  a 
creditor  seeks  to  enforce  a  debt,  he  forfeits  it.  That  clearly  is  not  within  the  line 
of  reasonable  terms  in  deeds  of  this  kind,  and  therefore  cannot  operate  on  those 
creditors  who  have  not  executed. 

Judgment  for  the  plaintiff. 

BULLEN  AND  ANOTHER  i:  Sharp  THE  ELDER.     April  26th,  1865. 

[Reversed  in  Exchequer  Chamber,  L.  R.  1  C.  P.  86.] 

S.,  being  about  to  commence  business  as  an  underwriter  through  the  agency  of  one 
F.,  in  consideration  of  the  defendant  (his  father)  engaging  to  hold  50001.  available 
for  him  for  the  purpose  of  carrying  out  the  arrangement,  gave  him  the  following 
memorandum,—"  In  consideration  of  your  guaranteeing  me  to  the  extent  of  50001. 
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in  my  business  of  an  underwriter,  until  by  such  business  I  shall  make  or  acquire 
from  the  profits  thereof  50001.  after  providing  for  all  known  losses,  I  hereby  promise 
and  ao-ree  to  pay  to  you  during  your  life,  in  case  I  shall  so  long  live,  an  annuity  of 
5001  ,%ein<^  equal  to  101.  per  cent,  per  annum  on  50001. ;  and,  further,  that  if  at 
the  end  of^  three  years  from  the  date  hereof  it  shall  appear  that  one  fourth  of  the 
net  average  annual  profits  during  that  period  made  by  me  in  the  said  business  shall 
amount  to  more  than  5001.,  the  said  annuity  shall  thenceforth  be  increased  to  a 
yearly  sum  equal  to  one  fourth  of  such  net  average  annual  profits  made  by  me  in 
the  said  business  during  the  said  three  years  :  "  the  memorandum  concluded  with 
these  words,—"  moreover,  in  no  case  are  you  to  be  considered  as  a  partner  with  me 
in  the  said'busine.ss  of  an  underwriter." — By  a  settlement  afterwards  made  on  his 
marriage,  S.  assigned  to  the  defendant  and  one  D.,  as  trustees,  "  all  and  singular 
the  sums  of  money,  earnings,  profits,  and  emoluments  which  are  now  in  the  hands 
of  F.,  and  all  such  as  shall  hereafter  come  into  the  hands  of  F.  on  account  or  in 
respect  of  the  said  underwriting  business."  The  deed  also  contained  a  power  of 
attorney  enabling  the  trustees  to  receive  the  whole  proceeds  of  the  business ;  and 
the  first  trust  was  to  pay  the  defendant  5001.  a  year,  with  an  additional  sum  when 
the  profits  of  the  business  should  have  realized  a  given  sum,  and  a  covenant  that, 
when  the  accumulated  profits  should  have  reached  85001.,  and  continued  at  that 
amount  without  reduction  for  two  years,  the  trustees  should  re-assign  to  S.  "  the 
said  moneys  and  ■projits  arising  from  the  aforesaid  underwriting  business."— Held, — 
upon  a  special  case,  setting  out  the  memorandum  and  the  marriage-settlement, 
and  in  which  it  was  agreed  that  the  court  should  draw  "  any  reasonable  inferences 
of  fact,"— that  the  deed,  at  all  events,  constituted  the  defendant  a  partner  in  the 
business,  and  consequently  that  he  was  liable  on  a  policy  underwritten  by  S. 

This  was  an  action  to  recover  1001.  for  a  loss  on  a  marine  policy  of  assurance 
effected  by  the  plaintiffs  and  signed  in  the  name  of  William  Sharp  the  younger,  [615] 
a  son  of  the  defendant,  with  whom  the  defendant  was  alleged  to  have  been  a  partner, 
under  the  circumstances  hereinafter  mentioned  :  — 

The  cause  came  on  to  be  tried  before  Erie,  C.  J.,  at  the  sittings  in  London  after 
last  Michaelmas  Term,  when  a  verdict  was  taken  for  the  plaintiffs,  by  consent,  on  all 
the  issues,  subject  to  the  opinion  of  the  court  on  the  following  case  : — 

1.  In  the  beginning  of  1857,  the  defendant  applied  to  one  Fenn,  an  underwriter 
at  Lloyd's,  to  introduce  the  defendant's  son,  William  Sharp  jun.  to  Lloyd's,  with  a 
view  to  his  becoming  a  member  of  that  body.  Fenn  shortly  afterwards  told  the  defen- 
dant that  he  had  been  before  the  committee  at  Lloyd's,  and  that  they  had  suggested 
that  the  defendant  should  give  a  guarantie  for  the  liabilities  to  be  incurred  by  his  son. 
This  the  defendant  objected  to  do,  but  stated  that  he  might  not  be  unwilling  to  give 
his  guarantie  for  a  limited  amount. 

2.  Fenn  thereupon  sent  the  committee  of  Lloyd's  the  following  letter  :— 

"March  17th,  1857. 
"  The  committee  of  management  of  the  affairs  of  Lloyd's. 

"Gentlemen, — I  have  communicated  with  Mr.  Sharp  sen.  your  requirements 
as  to  his  son's  admittance  as  a  member  of  Lloyd's  ;  and  he  tells  me  that  he  has  such 
a  strong  repugnance  against  guaranties  that  he  is  willing  to  place  at  my  dispo-sal 
50001.  (instead  of  30001.).  If  this  meets  with  your  approval,  I  can  further  add 
that  he  (Mr.  S.)  assures  me  that  he  would  never  let  his  son  stand  in  want  of  further 
aid,  if  needed. 

"  As  this  introduction  is  entirely  Mr.  Sharp  senior's  own  seeking,  I  feel  the  less 
careful  about  it,  and  .shall  gladly  fall  in  with  the  determination  you  come  to  in  the 
matter,  only  expressing  my  regret  that  I  should  be  [616]  the  cause  of  giving  you  so 
much  unnecessary  trouble  in  this  case.  But,  had  I  known  then  what  I  see  now,  I 
would  ha\-e  sought  such  guarantie  before  laying  my  application  before  you. 

"  Should  this  not  meet  with  your  full  concurrence,  may  I  ask  to  have  Mr.  Sharp 
junr.'s  name  at  once  withdrawn.  "  William  Fenn." 

3.^  On  receipt  of  this  letter,  the  committee  of  Lloyd's  elected  the  defendant's  son, 
Mr.  Sharp  jun.  a  member  of  Lloyd's. 

4.  At  the  same  time  the  defendant's  said  son  entered  into  an  agreement  with  Fenn 
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for  him  to  transact  the  son's  underwriting  business  for  a  period  of  three  years,  of 
which  the  following  is  a  copy  : — 

"Memorandum  of  agreement  made  and  entered  into  the  17th  day  of  March,  1857, 
between  William  Sharp,  jun.,  of  Upper  Clapton,  in  the  county  of  Middlesex,  of  the 
one  part,  and  William  Fenn,  of  Lloyd's,  in  the  city  of  Loudon,  underwriter,  of  the 
other  part :  Whereas,  it  hath  been  agreed  between  the  said  parties  that  an  under- 
writing account  at  Lloyd's  Coffee  House,  London,  shall  be  opened  and  carried  on  in 
I  he  name  of  the  said  William  Sharp,  under  the  management  and  superintendence  of 
the  said  William  Fenn,  for  the  time  and  upon  the  terms  and  conditions  hereinafter 
mentioned,  that  is  to  say, — 

"1st.  That,  as  far  as  practicable,  all  risks  taken  on  account  of  the  said  William 
Sharp  shall  be  identical  with  those  taken  by  the  said  William  Fenn  on  his  own  account ; 
and  that  the  exceptions  or  single  lines  shall  be  taken,  as  far  as  practicable,  alternately 
b\'  the  said  William  Sharp  and  William  Fenn,  if  the  said  William  Sharp  shall  require  it. 

"  2ud.  That  the  underwriting  account  shall  commence  on  the  Itith  of  March,  1857, 
and  shall  be  car-[617]-ried  on  and  the  subscription  made  in  the  name  of  the  .said 
William  Sharp :  but  the  policies,  losses,  and  averages  shall  and  may  be  adjusted  by 
the  said  William  Fenn  on  his  account. 

"  3rd.  That  the  said  William  Sharp  shall  apply  so  much  of  his  attention  and  time 
to  the  purposes  of  the  said  business  as  may  be  essential  to  him  ;  and  the  said  William 
Fenn  shall  apply  such  part  of  his  time  and  attention  to  the  business  as  may  be  required 
for  conducting  the  same ;  but  he  is  not  to  be  precluded  from  carrying  on  the  said 
business  as  an  underwriter  in  his  own  name  and  on  his  own  account. 

"  4th.  That  the  said  underwriting  business  shall  be  carried  on  for  the  term  of  three 
years  from  the  1st  of  March,  1857,  after  which  the  said  business  may  be  determined 
either  bj'  the  said  William  Sharp  or  William  Fenn,  on  giving  three  months'  notice  to 
the  other,  or  leaving  the  same  at  his  usual  or  then  last  known  place  of  abode  in  England, 
upon  the  expiration  of  which  notice  the  said  business  shall  cease  and  determine,  and 
the  accounts  thereof  be  settled  and  wound  up. 

"5th.  That  proper  books  of  account,  and  all  securities,  letters,  and  documents 
relating  to  the  said  business  shall  be  kept  by  the  said  William  Fenn  at  his  counting- 
house,  and  proper  entries  made  therein  of  all  such  insurances,  transactions,  and  things 
as  are  usually  written  and  entered  in  books  of  account  kept  by  persons  engaged  in 
concerns  of  a  similar  nature  ;  and  that  each  of  the  parties  shall  have  free  access  to 
inspect,  cast  up,  examine,  and  copy  out  the  same,  without  any  hindrance  or  denial  of 
or  by  the  other  of  them. 

"  6th.  That  all  premiums  and  other  moneys  arising  or  payable  in  respect  of  the 
said  business  shall  be  received  by  the  said  William  Fenn,  and  paid  to  the  [618]  account 
of  the  said  William  Sharp  at  his  bankers'  during  the  said  term  :  and  all  payments 
and  advances  in  respect  thereof  shall  be  made  and  paid  by  him  exclusively,  the  said 
William  Sharp  pro\'idin£;  the  necessary  funds  for  the  purpose. 

"  7th.  That  the  said  William  Fenn  shall  during  the  said  term  be  paid  and  allowed 
a  salary  of  3001.  per  annum ;  and  that  the  said  salary  or  sum  of  3001.  shall  be  paid  to 
the  said  William  Fenn  by  four  equal  quarterly  payments  or  instalments  in  each  and 
every  year,  on  the  30th  of  May,  the  31st  of  August,  the  30th  of  November,  and  the 
28th  of  February,  in  every  year, — the  first  payment  to  be  made  on  the  30th  of  May 
now  next  ensuing. 

"  8th.  That  the  said  William  Fenn  engages  to  give  such  underwriting  business  his 
best  care  and  attention. 

•'  9th.  That,  after  the  expiration  of  this  agreement  the  said  William  Fenn  shall,  if 
required,  attend  to  the  winding  up  of  the  said  account  and  the  adjusting  and  settling 
of  losses  thereunder :  but  the  said  salary  shall  cease  at  the  expiration  of  the  said  term 
of  three  years,  or  the  determination  of  the  said  underwriting  account  if  continued 
beyond  that  period. 

"  10th.  That  no  risk  is  to  be  taken  by  the  said  William  Sharp  personally  during 
the  continuance  of  this  agreement,  without  the  consent  of  the  said  William  Fenn. 
In  witness,  &c.  "William  Fenn. 

"William  Sharp,  jun." 

5.  Under  this  agreement,  the  underwriting  business  of  the  sou.  Sharp,  jun.,  was 
C.  P.  xxn.— 19* 
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carried  on  by  Fenn  until  the  agreement  was  altered  in  November,  1 858,  as  hereinafter 
mentioned.      Fenn  subscribed  all  policies  of  insurance  for  the  son  in  the  name  of 

6.  On  the  20th  of  May,  1857,  Fenn  received  the  following  letter  from  Lloyd's 
committee  :-  ^^^^^   .^  ^^^^^^^,^^  ^^^^  ^^  ^^^^^  ^^^^ 

"Sir,— 1  am  directed  by  the  committee  for  managing  the  atlairs  of  Lloyd's  to 
request  that  you  will  be  good  enough  to  inform  them,  with  reference  to  your  letter 
of  the  1 7th  of  March,  whether  the  50001.  that  you  therein  mentioned  would  be  placed 
at  your  disposal  by  Mr.  Sharp,  sen.  for  the  benefit  of  his  son's  account,  has  been  so 
appropriated.  "  Geo.  A.  Halstead,  Secretary. 

"  William  Fenn,  E.sq." 

7.  Mr.  Fenn  having  communicated  this  letter  to  the  defendant,  he  wrote  the 
following  letter  to  Fenn  : — 

"  May  21st,  1857. 

"  My  dear  Sir, — Li  order  that  von  may  satisfactorily  answer  the  question  put  to 
you  by  the  committee  at  Lloyd's  relative  to  your  having  at  your  disposal  the  50001. 
you  represented  my  son  to  possess  when  you  proposed  him  for  admission  at  Lloyd's,  I 
have  to  inform  you  that  I  hold  that  sum  for  him,  and  engage  that  it  shall  be  freely 
available  for  the  purpose  of  carrying  out  the  arrangement  he  has  made  with  you  to 
conduct  for  him  an  underwriting  account.  "W.  Sharp." 

8.  On  receipt  of  this,  Fenn  sent  the  following  answer  to  the  committee  of  Lloj'd's  ; 
but  such  letter  was  not  seen  by  the  defendant,  nor  was  he  aware  of  the  contents : — 

"To  the  Committee  of  Lloyd's.  "May  22nd,  1857. 

"  Gentlemen, — In  reply  to  yours  of  the  20th  instant,  I  beg  to  inform  you  that  I 
have  the  50001.  for  the  use  of  Mr.  W.  Sharp,  jun.  which  for  my  own  interest  I  took 
care  to  secure ;  and  I  have  further  assurance  that,  if  more  should  be  wanted,  I  shall 
not  be  without  funds.  "  W.  Fenn." 

[620]  9.  The  underwriting  business  carried  on  by  Fenn  for  the  son  having  proved 
profitable,  the  son,  in  November,  1858,  with  the  defendant's  concurrence,  entered  into 
an  agreement  with  Fenn  for  extending  the  business,  by  increasing  the  amount  of  the 
risk  usually  taken  by  the  son  on  policies  of  insurance. 

10.  The  following  is  a  copy  of  this  agreement : — 

"The  undersigned  do  hereby  agree  this  1st  of  November,  1858,  that,  from  and 
after  the  1st  of  November,  1858,  and  so  long  as  the  said  William  Shaip  may  require 
it,  the  said  William  Fenn  shall  write  double,  or  increase  the  lines,  for  and  on  account 
of  the  said  William  Sharp,  in  all  practicable  cases  ;  and,  in  consideration  thereof,  the 
said  William  Sharp  shall  pay  the  said  William  Feiui  an  additional  501.  per  quarter  so 
long  as  the  said  William  Sharp  requires  the  said  William  Fenn  to  write  double  or 
increased  lines. 

"  That  the  said  William  Fenn  and  William  Sharp  agree  to  extend  the  agreement 
of  the  17th  day  of  March,  1857,  to  the  31st  of  December,  1864,  the  same  remaining 
in  force,  except  as  altered  as  above.  "  William  Fenn. 

"  William  Sharp,  jun." 

11.  Shortly  after,  and  in  consequence  of,  this  arrangement,  the  son  wrote  the 
following  letter  to  the  defendant : — 

"  To  William  Sharp,  Esq. 

"  In  consideration  of  your  guaranteeing  me  to  the  extent  of  50001.  in  mv  business 
of  an  underwriter  until  by  such  business  I  shall  make  or  acquire  from  the  profits 
thereof  the  full  and  clear  sum  of  50001.  after  providing  for  all  known  losses,  I  hereby 
promise  and  agree  to  pay  to  you  during  your  life,  in  case  I  .shall  so  long  live,  but  not 
otherwise,  an  annuity  of  5001.,  being  equal  to  10  per  cent,  per  annum  "on  the  sum  of 
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50001.,  this  annuity  to  be  paid  without  any  deduction,  except  [621]  on  account  of  the 
income-tax,  by  equal  half-yeai'ly  payment.s  on  the  1st  of  July  and  the  1st  of  January 
in  each  year,  and  the  first  half-yearly  payment  thereof  to  be  made  on  the  1st  of  July 
next  ensuing  the  date  hereof,  together  with  a  proportionate  part  of  the  said  annuity 
in  lespect  of  the  time  which  may  elapse  between  the  last  pending  half-yearly  pa^'ment 
of  the  said  annuity  and  the  determination  of  the  same :  And,  further  that,  if  at  the 
i:nd  of  three  years  from  the  date  hereof,  it  shall  appear  that  one  fourth  of  the  net  average 
annual  profits  during  that  period  made  by  me  in  the  said  business  shall  amount  to  more  tlum 
500/.,  then  and  in  that  case  the  said  annuity  shall  thenceforth  be  increased  to  a  yearly  sum 
equal  to  one  fourth  of  such  net  average  annual  profits  made  by  me  in  the  said  business  during 
the  said  three  years ;  the  said  increased  annuity  to  be  paid  without  deduction,  except 
as  aforesaid,  by  equal  half-yearly  payments  on  the  days  above  named,  and  the  first 
half-yearly  payment  to  be  made  on  the  1st  of  July,  1862,  together  with  a  proportionate 
part  of  the  said  increased  annuity  in  respect  of  the  time  which  may  elapse  between 
the  last  pending  half-3'early  payment  of  the  said  annuity  and  the  determination  thereof ; 
and,  moreorer,  in  no  case  are  you  to  be  considered  as  a  partner  with  me  iiL  the  said  business 
of  an  underwriter.  "  W.  Sharp,  jun. 

"Jan.  1,  1859." 

12.  In  July,  1859,  a  further  agreement  was  made  between  Sharp  jun.  and  Fenn, 
of  which  the  following  is  a  copy  : — 

"  Memorandum.  It  is  mutually  agreed  between  the  undersigned  that  the  above  agree- 
ment of  the  17th  of  March,  1657,  shall  be  continued  until  the  31st  of  December,  1870, 
subject  to  the  sooner  determination  thereof  after  the  3l3t  of  December,  1864,  by  the 
said  [622 j  William  Sharp  the  younger  giving  the  said  William  Fenn  six  months' 
notice.  "  William  Fenx. 

"  WiLLUM  Shakp,  jun. 
"  London,  2nd  July,  1859." 

13.  Under  the  above  agreements,  Fenn  carried  on  the  underwriting  business  for 
Sharp,  jun.  until  and  at  the  time  of  the  making  of  the  policy  on  which  this  action  is 
brought. 

14.  In  August,  1859,  the  defendant's  son,  William  Sharp,  jun.  married  a  Miss 
Chamuey ;  and  on  the  occasion  of  his  mairiage  a  deed  of  settlement  was  made  and 
executed  by  and  between  Sharp,  jun..  Miss  Chamuey,  the  defendant,  and  John 
Donnison,  of  which  a  copy  is  hereto  annexed,  and  which  is  to  be  taken  as  part  of 
this  case. 

15.  This  deed  recites  the  several  agreements  between  Sharp,  jun.  and  Fenn,  above 
set  forth,  and  the  defendant's  letter  to  Fenn  of  May  21st,  1857,  and  the  letter  of 
Sharp,  jun.  to  the  defendant  of  January  1st,  1S59,  promising  the  annuity  above  men- 
tioned. It  also  recites  the  intended  marriage,  and  that,  in  contemplation  thereof,  it 
had  been  agreed  that  Sharp  the  younger  should  assign  to  the  said  William  Sharp  the 
elder  and  John  Donnison  all  moneys  then  in  the  hands  and  thereafter  to  come  into 
the  hands  of  the  said  \\illiam  Fenn  in  respect  of  the  aforesaid  underwriting  business 
on  behalf  and  for  the  benefit  of  the  said  William  Sharp  the  younger,  and  should  also 
transfer  to  them  stock  being  of  the  nominal  value  of  10001.  in  the  London  and  North 
Western  railway,  and  stock  being  of  the  nominal  value  of  5001.  in  the  London  and 
South  Western  railway,  and  should  likewise  assign  to  them  the  policy  of  assurance 
thereinafter  mentioned  on  the  life  of  the  said  William  Sharp  the  younger  for  the  sum 
of  30001.,  to  be  held  respectively  by  them  upon  [623]  the  trusts  and  for  the  intents 
and  purposes  thereinafter  expressed  ;  and  that,  in  pursuance  of  the  .said  agreement 
the  said  William  Sharp  the  younger  did  previously  to  the  execution  of  the  said  deed 
transfer  all  the  railway  stock  into  the  names  of  the  said  William  the  elder  and  John 
Donnison  in  the  share  register  books  of  the  said  railway  companies  respectively,  to  be 
held  in  trust  for  the  said  William  Sharp  the  younger  until  the  solemnization  of  the 
said  intended  marriage,  and,  after  the  solemnization  thereof,  upon  the  trusts  and  for 
the  intents  and  purposes  thereinafter  declared  and  expressed  concerning  the  same. 
The  deed  then  witnesses  that,  for  the  considerations  therein  mentioned,  Sharp,  jun. 
assigned  to  the  defendant  and  the  said  John  Donnison  all  and  singular  the  sums  of 
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moiiev  earniiK'S  profits,  and  emoluments  which  were  then  in  the  hands  of  the  said 
William  Fenn  and  all  such  as  should  come  into  the  hands  of  the  said  William  Fenn 
on  account  or  in  respect  of  the  underwriting  business,  and  which  according  to  the 
terms  of  the  said  agreements  of  the  17th  of  March,  1857,  of  the  1st  of  November, 
1858  and  of  the  •2iid  of  the  then  present  month  of  July,  respectively,  or  otherwise, 
were'  or  would  or  might  become  payable  to  the  said  William  Sharp  the  younger, 
together  with  full  power  and  authority  to  and  for  the  said  William  Sharp  the  elder 
and  John  Doniiison  and  the  survivor  of  them,  and  the  executors  or  administrators  of 
such  survivor,  in  the  name  or  names  and  as  the  attorneys  or  attorney  of  the  said 
William  Sharp  the  younger,  to  ask,  demand,  sue  for,  reco\'er,  and  receive,  and  to  give 
effectual  receipts  and  discharges  for  the  said  moneys,  proceeds,  and  premises  expressed 
and  intended  to  be  thereby  assigned,  and  every  or  any  part  thereof  :  And  the  said 
William  Sharp  the  younger  did  thereby  order  and  direct  the  said  William  Fenn  and 
other  the  agent,  de-[624]-puty,  and  attoiney  for  the  time  being  of  the  said  William 
Sharp  the  younger  in  the  aforesaid  business,  to  pay  the  said  moneys,  profits,  and 
premises  uiito  the  said  William  Sharp  the  elder  and  John  Donnison,  their  executors, 
administrators,  and  assigns,  accordingly.  To  have  and  to  hold  the  said  mone.vs,  profits, 
and  other  the  premises" thereinafter  mentioned,  and  thereby  granted  and  assigned,  or 
expressed  and  intended  so  to  be,  unto  the  said  William  Sharp  the  elder  and  John 
Donnison,  their  executors,  administrators,  and  assigns,  In  trust,  nevertheless,  for  the 
said  William  Sharp  the  younger  until  the  said  intended  marriage  between  him  and 
the  said  Maria  Louisa  Perkins  Chamney  should  be  solemnized  ;  and,  from  and  after 
the  solemnization  thereof,  upon  the  trusts  and  for  the  intents  and  purposes  thereinafter 
declared  and  expressed  concerning  the  same,  that  is  to  say,  upon  trust  with  and  out 
of  the  moneys  and  profits  arising  from  the  said  underwriting  business,  in  the  first 
place  to  pay  unto  the  said  William  Sharp  the  elder,  by  half-yearly  payments,  on  the 
ist  of  January  and  the  1st  of  July  in  every  year,  and  the  first  half-yearly  payment  to 
be  made  on  the   1st  of  Januaiy  next  after  the  solemnization  of  the  said  intended 
marriage,  the  annuity  or  yearl}'  sum  agreed  or  undertaken  to  be  paid  b}'  the  said 
William  Sharp  the  younger  to  the  said  William  Sharp  the  elder  by  the  said  thereinbefore- 
recited  memorandum  or  writing  under  the  hand  of  the  said  William  Sharp  the  younger, 
dated  the  1st  of  January,  1859;  and,  subject  and  without  prejudice  to  the  payment 
of  the  aforesaid  annuity  or  yearly  sum,  to  the  said  William  Sharp  the  elder,  upon 
trust,  in  the  next  place,  with  and  out  of  the  said  moneys,  profits,  and  premises,  to  pay 
to  the  said  William  Sharp  the  younger,  b3^  equal  half-yearly  payments,  on  the  days 
above  mentioned,  and  the  first  payment  thereof  to  be  made  on  the  1st  of  January  then 
[625]  next  after  the  solemnization  of  the  said  intended  marriage,  an  annuity  or  yearly 
sum  of  5001.  free  from  all  deductions  ;  and  also  upon  trust  to  pay  to  him,  when  and 
as  the  same  became  due,  the  dividends,  interest,  and  annual  proceeds  of  the  aforesaid 
railway  shares  ;   and  also  the  resulting  income  of  the  surplus  monej's,  profits,  and 
premises  to  be  accumulated  and  invested  as  thereinafter  directed ;  and  upon  further 
trust  to  accumulate  and  invest,  in  manner  thereinafter  expressed,  the  residue  or  surplus 
after  the  payments  aforesaid  of  the  said  moneys,  profits,  and  premises  thereiul)efore 
assigned,  until  the  same  should  amount  to  or  be  of  the  value  of  35001.  sterling,  and 
should  remain  of  that  amount  or  value  without  reduction  on  account  of  losses  in  the 
aforesaid  underwriting  business,  and  for  the  full  term  of  two  years ;  and,  from  and 
after  the  time  when  the  said  accumulations  amount  to  and  remain  for  two  years  of  the 
amount  or  value  of  35001.,  without  reduction  as  aforesaid,  then  upon  trust  with  and 
out  of  the  proceeds  of  the  .said  underwriting  business  to  pay  unto  the  said  \Villiam 
Sharp  the  younger  by  such  half-yearly  payments  as  aforesaid  an  annuity  or  yearly 
sum  of  7501.,  free  from  all  deductions,  in  addition  to  the  income  of  the  said  accumula- 
tions, and  of  the  dividends  and  annual  proceeds  of  the  said  railway  shares,  and  to 
accumulate  and  invest,  in  manner  thereinafter  expressed,  the  residue  or  surplus  after 
the  payments  thereinbefore  mentioned  of  the  profits  of  the  said  underwriting  business 
until  the  same  should  amount  to  or  be  of  the  value  of  85001.  sterling,  and  should 
remain  of  that  amount  or  value,  without  reduction  on  account  of  losses'as  aforesaid, 
for  the  full  term  of  two  years  ;  and,  from  and  after  the  time  when  the  said  accumula- 
tions should  amount  to  and  remain  for  two  years  of  the  amount  or  value  of  85001. 
without  reduction  as  aforesaid,  then  upon  trust  to  re-assign  the  said  moneys  and  [626] 
profits  arising  from  the  aforesaid  underwriting  business  unto  the  said  William  Sharp 
the  younger,  his  executors,  administrators,  and  assigns,  absolutely. 
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16.  The  deed  contained  othet-  provisions  more  or  less  material,  for  which  reference 
was  made  to  the  copy  (a). 

[627]  17.  After  the  marriage,  the  said  deed  of  settlement  was  acted  on  by  the 
defendant  and  Donuison,  the  trustees  mentioned  therein ;   considerable  losses  were 

(a)  The  marriage-settlement  was  as  follows  : — 

This  indenture  made  the  19th  day  of  August,  1859,  between  William  Sharp  the 
younger,  of,  &e.,  and  of  Lloyd's,  in  the  city  of  London,  underwriter,  of  the  first  part, 
Maria  Louisa  Perkins  Chamney,  of,  &c,,  spinster,  of  the  second  part,  and  William  Sharp 
the  elder,  of,  etc.,  and  John  Donnison,  of,  &c.,  of  the  third  part :  Whereas,  by  a 
memorandum  of  agreement  bearing  date  the  17th  of  March,  18-57,  and  made  between 
the  said  W.  Sharp  the  younger  of  the  one  part,  and  W.  Fenn,  of  Lloyd's  aforesaid, 
underwriter,  of  the  other  part,  it  was  agreed  between  the  said  parties  thereto  that  an 
underwriting  account  at  Llo3'd's  Coffee-House,  in  the  city  of  London,  should  be  opened 
and  carried  on  in  the  name  of  the  said  W.  Sharp  the  younger,  under  the  management 
and  superintendence  of  the  said  W.  Fenn,  for  the  time  and  upon  the  terms  therein 
and  in  part  hereinafter  mentioned,  viz.  that,  as  far  as  practicable,  all  risks  taken  on 
account  of  the  said  W.  Shai'p  the  younger  should  be  identical  with  those  taken  by  the 
said  W.  Fenn  on  his  own  account,  and  that  the  exceptions  or  single  lines  sho\ild  be 
taken  as  far  as  practicable  alternatelv  by  the  said  parties ;  that  the  underwriting 
account  should  commence  on  the  18th  of  March,  18.57,  and  be  carried  on  and  the 
subscription  made  in  the  name  of  the  said  W.  Sharp  the  younger,  but  the  policies, 
losses,  and  a\erages  should  be  adjusted  by  the  said  W.  Fenn  on  his  account ;  that  the 
said  underwriting  business  should  be  carrried  on  for  the  term  of  three  years  from  the 
1st  of  March,  1857  ;  that  all  premiums  and  other  moneys  arising  or  payable  in  respect 
of  the  said  business  should  be  received  by  the  said  W.  Fenn,  and  paid  to  the  account 
of  the  said  W.  Sharp  the  younger  at  his  bankei's  during  the  said  tei'm,  and  all  pay- 
ments and  advances  in  respect  thereof  should  be  made  and  paid  by  him  exclusively, 
the  said  W.  Sharp  the  younger  providing  the  necessary  funds  for  the  purpose ;  that 
that  said  W.  Fenn  should  during  the  said  term  be  paid  and  allowed  a  salary  of  3001. 
per  annum,  payable  quarterly,  as  therein  mentioned  ;  and  that  the  said  W.  Fenn  should 
give  to  such  underwriting  business  his  best  care  and  attention  :  And  whereas,  on  the 
21st  of  May,  1857,  the  said  W.  Sharp  the  elder  signed  a  letter,  addressed  to  the  said 
W.  Fenn,  informing  him  that  the  said  W.  Sharp  the  elder  held  the  sum  of  50001.  for 
his  son  the  said  W.  Sharp  the  younger,  and  engaging  that  it  should  be  freely  available 
for  the  purpose  of  carrying  out  the  ariangenient  which  the  said  W.  Sharp  the  younger 
had  made  with  the  said  W.  Fenn  to  conduct  for  the  said  W.  Sharp  the  younger  an 
underwriting  account:  And  whereas,  on  the  1st  of  November,  1858,  it  was  further 
agreed  between  the  said  W.  Sharp  the  younger  and  the  said  W.  Fenn  that,  from  and 
after  the  1st  of  Xovember,  1858,  and  so  long  as  the  said  W.  Sharp  the  younger  should 
require  it,  the  said  W.  Fenn  should  write  double,  or  increase  the  lines,  for  and  on 
account  the  said  \V.  Sharp  the  younger,  in  all  practicable  cases  ;  and  that,  in  considera- 
tion thereof,  the  said  W.  Sharp  the  younger  should  pay  the  said  W.  Fenn  an 
additional  501.  per  quarter,  so  long  as  the  said  W.  Sharp  the  younger  should  require 
the  said  W.  Fenn  to  write  double  or  increased  lines :  and  the  said  W.  Fenn  and  W. 
Sharp  the  younger  also  agreed  to  extend  the  agreement  of  the  17th  of  March,  1857, 
to  the  .31st  of  December,  1864,  the  same  remaining  in  force  except  as  altered  above  : 
And  whereas  by  a  writing  under  the  hand  of  the  said  W.  Sharp  the  younger,  bearing 
date  the  1st  of  January,  1859,  and  addressed  to  the  said  W.  Sharp  the  elder,  the 
said  W.  Sharp  the  younger,  in  consideration  of  the  said  W.  Sharp  the  elder  guarantee- 
ing him  to  the  extent  of  50001.  in  his  business  of  an  underwriter  until  by  such  business 
the  said  W.  Sharp  the  younger  should  make  or  acquire  from  the  profits  thereof  the 
full  and  clear  sum  of  50001.  after  providing  for  all  known  losses,  promised  and  agreed 
to  pay  to  the  said  W.  Sharp  the  elder,  during  his  life,  an  annuity  equal  to  101.  per 
cent,  on  the  sum  of  50001.,  with  a  proviso  that,  if  at  the  end  of  three  years  from  the 
date  thereof  it  should  appear  that  one  quarter  of  the  average  profits  for  that  period 
made  by  the  said  W.  Sharp  the  younger  in  the  said  business  should  amount  to  more 
than  5001.,  then  and  in  that  case' the  said  aimuity  should  thenceforth  bo  increased  to  a 
sum  equal  to  one  quarter  of  the  average  profits  made  by  the  said  W.  Sharp  the 
younger  in  the  said  business  during  the  said  three  years  :  And  whereas,  on  the  2nd  of 
July,  1859,  it  was  further  agreed  between  the  said  W.  Sharp  the  younger  and  the 
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made  in  the  underwriting  business  of  Sharp,  jun.,  after  his  marriage,  on  policies  signed 
in  his  name  by  Fenn  [628]  under  the  above  agreements  ;  and  the  defendant,  being 
called  upon  by  Fenn  under  the  defendant's  letter  of  May  21st,  1857,  made  advances 
of  money  to  Fenn  to  a  considerable  amount  to  meet  the  losses  so  sustained.     The 

said  W.  Fenn,  that  the  said  agreement  of  the  17th  of  March,  1857,  should  be  continued 
until  the  31st  of  December,  1870,  subject  to  the  sooner  determination  thereof  after 
the  31st  of  December,  1864,  by  the  said  W.  Sharp  the  younger  giving  the  said 
W.  Fenn  six  months'  notice  in  writing  for  that  purpose  :  And  whereas  a  marriage  has 
been  agreed  upon  between  the  said'W.  Sharp  the  younger  and  the  said  M.  L.  P. 
Chamney,  and  it  is  intended  that  the  same  shall  shortly  be  had  and  solemnized  :  And 
whereas^  in  contemplation  of  the  said  marriage,  it  has  lieen  agreed  that  the  said 
W.  Sharp  the  younger  should  assign  to  the  said  W.  Sharp  the  elder  and  John  Donnison 
all  moneys  now  in  the  hands  and  hereafter  to  come  into  the  hands  of  the  said  W.  Fenn 
in  respect  of  the  aforesaid  underwriting  business,  on  behalf  and  for  the  benefit  of  the 
said  VV.  Sharp  the  younger,  and  should  also  transfei'  to  them  stock  being  of  the  nominal 
value  of  1001.  in  the  London  and  North  Western  railway,  and  stock  being  of  the 
nominal  value  of  5001.  in  the  London  and  South  Western  railway,  and  should  likewise 
assign  to  them  the  policy  of  assurance  hei'einafter  mentioned  on  the  life  of  the  said 
W.  Sharp  the  younger  for  the  sum  of  30001,  to  be  held  respectively  by  them  upon 
the  trusts  and  for  the  intents  and  purposes  hereinafter  expi-essed  :  .'\nd  whereas,  in 
pursuance  of  the  said  agreement,  the  said  W.  Sharp  the  younger  hath,  previously  to 
the  execution  of  these  presents  transferred  the  said  stock  in  the  London  and  North 
Western  railway  and  the  said  stock  in  the  London  and  South  Western  railway  into 
the  names  of  the  said  W.  Sharp  the  elder  and  John  Donnison  in  the  share  register 
books  of  the  said  railway  companies  respectively,  to  be  held  in  trust  for  the  said 
W.  Sharp  the  younger  until  the  solemin'zation  of  the  said  intended  marriage,  and 
after  the  solemnization  thereof  upon  the  trusts  and  for  the  intents  and  purposes 
hereinafter  declared  and  expressed  concerning  the  same  :  Now  this  indenture  witnesseth 
that,  in  further  pursuance  on  the  part  of  the  said  W.  Sharp  the  younger  of  the  said 
hereinbefore-recited  agreement,  and  in  consideration  of  the  said  intended  marriage,  and 
also  in  consideration  of  10s.,  &c.,  the  said  W.  Sharp,  the  younger  doth  by  these  presents 
grant  and  assign  unto  the  said  W.  Sharp  the  elder  and  John  Donnison,  their  executors, 
administrators,  and  assigns,  all  and  singular  the  sitms  of  money,  earnings,  profits,  and 
emoluments  which  are  now  in  the  hands  of  the  said  IF.  Fenn,  and  all  such  as  shall  hereafter 
come  into  the  hands  of  the  said  JF.  Fenn,  or  other  the  agent,  deputy,  or  attorney  for  the 
time  being  of  the  said  W.  Sharp  the  younger  to  be  substituted  for  the  said  W.  Fenn 
as  hereinafter  mentioned,  on  account  or  in  respect  of  the  said  herinbefore-mentioned  under- 
writing business,  and  which  according  to  the  terms  of  the  hereinbefore-recited  agreements  of  the 
nth  of  March,  1857,  of  the  1st  of  November,  1858,  and  of  the  2nd  of  the  present  month  of 
July,  respectively,  or  otherwise,  are  and  will  or  may  become  payable  to  the  said  JF.  Sharp  the 
younger;  together  with  full  power  and  authority  to  and  for  the  said  W.  Sharp  the 
elder  and  John  Donnison,  and  the  survivor  of  them,  and  the  executors  or  administrators 
of  such  survivor,  in  the  name  or  names  and  as  the  attorneys  or  attorney  of  the  said 
W.  Sharp  the  younger,  to  ask,  demand,  sue  for,  recover,  and  receive,  and  to  give 
effectual  receipts  and  discharges  for,  the  said  moneys,  proceeds,  and  premises  expressed 
and  intended  to  be  hereby  assigned,  and  every  or  any  pai-t  thereof :  And  the  said 
W.  Sharp  the  younger  doth  hereby  order  and  direct  the  said  W.  Fenn  and  other  the 
agent,  deputy,  and  attorney  for  the  time  being  of  the  .said  W.  Sharp  the  younger  in 
the  aforesaid  business,  to  pay  the  said  moneys,  profits,  and  premises  unto  the  said 
W.  Shai'p  the  elder  and  John  Donnison,  their  executors,  administrators,  and  assigns, 
accordnigly,  To  have  and  to  hold  the  said  moneys,  profits,  and  other  the  premises 
hereuibefore  mentioned,  and  hereby  granted  and  assigned,  or  expressed  and  intended 
so  to  be,  unto  the  said  W.  Shai'p  the  elder  and  John  Donnison,  theii-  executors, 
ademnustrators,  and  assigns.  In  trust,  nevertheless,  for  the  said  W.  Sharp  the  younger 
untd  the  .said  intended  marriage  between  him  and  the  said  M.  L.  P.  Chamney  shall  be 
solemnized,  and,  from  and  after  the  solmnization  thereof,  upon  the  trusts  and  for  the 
mtents  and  purposes  hereinafter  declared  and  expressed  concerning  the  same,  that  is 
to  sa,y,  Upon  trust  with  and  out  of  the  moneys  and  profits  arising  from  the  said  under- 
writing business.  In  the  first  place,  to  pay  unto  the  said  W.  Sharp  the  elder,  by  half- 
yearly  payments,  on  the  1st  of  January  and  the  1st  of  July  in  every  year  (and  the 
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underwriting  business  was  carried  on  by  Fenn  as  [629]  above  mentioned  in  the  name 
of  Sharp,  jun.,  until  February  19th,  1860,  when  Sharp,  juu  stopped  payment;  itnd  on 
March  29th,  1860,  he  was  made  bankrupt 

18.  Sharp,  jun.  did  not  keep  any  banking  account.     [630]  Fenn  received  and  paid 

first  half-yearly  payment  to  be  made  on  the  1st  of  January  next  after  the  solemnization 
of  the  said  intended  marriage)  the  annuity  or  yearly  sum  agreed  or  undertaken  to  be 
paid  by  the  said  AV.  Sharp  the  younger  to  the  said  W.  Sharp  the  elder  by  the  said 
hereinbefore-recited  memorandum  or  writing  under  the  hand  of  the  said  W.  Sharp 
the  younger,  dated  the  1st  of  January,  1859  ;  and,  subject  and  without  prejudice  to 
the  payment  of  the  aforesaid  annuity  or  yearly  sum  to  the  said  W.  Sharp  the  elder, 
upon  trust  in  the  next  place,  with  and  out  of  the  said  moneys,  profits,  and  premises, 
to  pay  to  the  said  W.  Sharp  the  younger,  by  ecjual  half-yearly  payments  on  the  days 
above  mentioned  (and  the  first  payment  thereof  to  be  made  on  the  1st  of  January  next 
after  the  solemnization  of  the  said  intended  marriage)  an  annuity  or  yearly  sum  of 
5001.  free  from  all  deductions ;  and  also  upon  trust  to  pay  to  him,  when  and  as  the 
same  become  due,  the  dividends,  interest,  and  annual  proceeds  of  the  aforesaid  railway 
shares,  and  also  the  resulting  income  of  the  surplus  moneys,  profits,  and  premises  to 
be  accumulated  and  invested  as  hereinafter  directed:  And,  upon  further  trust  to 
accumulate  and  invest  in  manner  hereinafter  expressed  the  residue  or  surplus  after 
the  payments  aforesaid  of  the  said  moneys,  profits,  and  premises  hereinbefore  a.ssigned, 
until  the  same  shall  amount  to  or  be  of  the  value  of  85001.  sterling,  and  shall  remain 
of  that  amount  or  value  without  reduction  on  account  of  losses  in  the  aforesaid  under- 
writing business  for  the  full  term  of  two  years ;  and,  from  and  after  the  time  when 
the  said  accumulations  shall  amount  to  and  remain  for  two  years  of  the  amount  or 
value  of  85001.  without  reduction  as  aforesaid,  then  upon  trust  with  and  out  of  the 
proceeds  of  the  said  underwriting  business  to  pay  unto  the  said  W.  Sharp  the  younger, 
by  such  half-yearly  payments  as  aforesaid,  an  annuity  or  yearly  sum  of  7501.  free  from 
all  deductions,  in  addition  to  the  income  of  the  said  accumulations  and  of  the  dividends 
and  annual  proceeds  of  the  said  railway  shares,  and  to  accumulate  and  invest  in  manner 
hereinafter  expressed  the  residue  or  surplus  after  the  paj-ments  hereinbefore  mentioned 
of  the  profits  of  the  said  underwriting  business  until  the  same  shall  amount  to  or  be 
of  the  value  of  85001.  sterling,  and  shall  remain  of  that  amount  or  value  without 
reduction  on  account  of  losses  as  aforesaid  for  the  full  term  of  two  years ;  And,  from 
and  after  the  time  when  the  said  accumulations  shall  amount  to  and  remain  for  two 
years  of  the  amount  or  value  of  85001.  without  reduction  as  aforesaid,  then  upon  trust 
to  re-assign  the  said  moneys  and  profits  arising  from  the  aforesaid  underwriting  business 
unto  the  said  W.  Sharp  the  younger,  his  executors,  administrators,  and  assigns, 
absolutely  :  And  it  is  hereby  agreed  and  declared  between  and  by  the  said  parties 
hereto  that  the  accumulations  hereinbefore  directed  to  be  made  of  the  proceeds  of  the 
said  underwriting  business  shall,  at  the  discretion  of  the  .said  trustees,  or  of  the  survivor 
of  them,  his  executors  or  administrators,  or  of  other  the  trustee  or  trustees  of  these 
presents  for  the  time  being,  but  with  the  consent  of  the  said  W.  Sharp  the  younger 
during  his  life,  be  laid  out  or  invested  from  time  to  time  in  some  or  one  of  the  public 
stocks  or  funds  of  Great  Britain,  or  in  the  purchase  of  shares  in  the  capital  stock  of 
the  Bank  of  England  or  of  the  East  India  Company,  or  of  all  or  any  of  them,  or  upon 
any  government  or  real  securities  in  England  and  Wales,  or  upon  the  security  of  the 
bond  or  bonds  of  any  of  the  British  colonies,  or  of  the  bond  or  bonds,  debentures  or 
debenture,  or  preference  or  guarantee  stock  or  shares  of  any  railway,  dock,  or  canal 
company  or  companies  of  good  repute,  and  paying  or  understood  to  pay  dividends  out 
of  the  bona  fide  profits  thereof:  And  the  said  W.  Sharp  the  younger  doth  hereby 
covenant  and  agree  with  the  said  W.  Sharp  the  elder  and  John  Donnison,  their 
executors,  administrators,  and  assigns,  that,  in  case  the  said  intended  marriage  shall 
take  eff'ect,  and  in  case  at  any  time  thereafter  before  the  accumulations  hereinbefore 
directed  to  be  made  shall  amount  to  or  be  of  the  value  of  85001.,  and  shall  continue  of 
that  amount  or  value  without  reduction  as  aforesaid  for  the  space  of  two  years,  the 
said  \y.  Fenn  or  the  person  for  the  time  being  substituted  for  and  acting  in  his  stead 
as  hereinafter  mentioned  should  die  or  decline  or  become  incapable  to  act  as  the  agent, 
deputy,  or  attorney  of  and  for  the  said  W.  Sharp  the  younger  in  the  management  and 
carrying  on  in  manner  aforesaid  of  his  said  underwriting  business,  then  and  in  every  such 
case"  the  said  W.  Sharp  the  younger  shall  and  will  immediately  thereupon  engage  and 
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all  moneys  for  him  in  respect  of  the  underwriting  business  and  gave  him  cheques  from 
time  to  time  for  such  sums  as  Sharp,  jun.  drew  out  of  the  business.  These  cheques 
were  paid  by  Sharp,  jun.  into  the  defendant's  banking  account  with  [631]  Hankey 
&  Co.,  on  whom  the  defendant  allowed  him  to  draw  cheques  until  November,  1859, 
when  the  defendant  put  a  stop  to  his  son's  drawing  cheques. 

appoint  some  other  fit  and  competent  person  to  act  in  the  same  capacity  as  the  said 
W.  Fenn  now  does  as  agent  foi-  or  as  the  deputy  or  attorney  of  the  said  W.  Sharp  the 
younger  in  conducting, "managing,  and  carrying  on  his  said  business  of  underwriting, 
as  also  for  the  purpose  of  winding  up  of  the  accounts  between  the  said  \V.  Sharp  the 
younger  and  his  previous  agent,  deputy,  or  attorney  in  the  said  business,  to  the  intent 
that  the  said  business  shalfbe  effectually  carried  on  and  the  profits  thereof  paid  over 
in  manner  aforesaid  to  the  said  trustees  or  trustee  of  these  presents  for  the  time  being 
until  the  accumulations  hereinbefore  directed  to  be  made  shall  amount  to  or  be  of  the 
value  of  85001.  and  shall  remain  of  that  amount  without  reduction  as  hereinbefore 
mentioned  for  the  space  of  two  years :  Provided  always,  and  it  is  hereby  agreed  and 
declared  that,  notwithstanding  the  trusts  for  accumulation  and  investment  hereinbefore 
contained,  it  shall  be  lawful  for  the  said  trustees  or  trustee  of  these  presents  for  the 
time  being,  at  any  time  or  times  before  the  said  accumulations  shall  amount  to  or  be 
of  the  value  of  85001.,  and  shall  continue  of  that  amount  without  reduction  as  aforesaid 
for  the  space  of  two  years,  upon  the  request  in  writing  of  the  said  W.  Sharp  the 
younger,  and  of  the  said  W.  Fenn,  or  of  the  agent,  deputy,  or  attorney  for  the  time 
being  to  be  substituted  as  aforesaid  for  him  in  carrying  on  the  said  underwriting 
business,  to  raise  and  paj'  out  of  the  said  railway  stock,  accumulations,  and  investments, 
unto  the  said  W.  Fenn,  or  other  agent,  deputy,  or  attorney  for  the  time  being  substituted 
for  him  as  aforesaid,  any  sum  or  sums  of  money  that  ma}'  from  time  to  time  be  required 
to  meet  emergencies  occuri'ing  in  the  said  underwriting  business  :  And  this  indenture 
also  witnesseth  that,  in  further  pursuance  of  the  said  hereinbefore-recited  agreement, 
and  in  consideration  of  the  said  intended  marriage,  it  is  hereby  further  agreed  and 
declared  between  and  by  the  said  parties  to  these  presents,  that  the  said  W.  Sharp 
the  elder  and  John  Donnison,  and  the  survivor  of  them,  and  the  executors  or  adminis- 
trators of  such  survivor,  and  other  the  trustees  or  trustee  of  these  presents  for  the 
time  being,  shall,  after  the  solemnization  of  the  said  intended  marriage,  stand  possessed 
of  and  interested  in  as  well  the  said  accumulations  hereinbefore  directed  to  be  made 
of  the  proceeds  of  the  said  underwriting  business  when  and  so  soon  as  the  same  shall 
amount  to  or  be  of  the  value  of  85001.,  and  shall  remain  of  that  amount  or  value 
without  reduction  for  the  period  of  two  years,  as  hereinbefore  mentioned,  or,  if  the 
said  AV.  Sharp  the  younger  should  die  before  the  same  accumulations  shall  reach  the 
said  amount  or  value  of  85001.,  then  of  and  in  the  amount  actually  accumulated  at 
the  time  of  his  decease,  and  of  and  in  the  stocks,  funds,  securities,  and  investments  in 
or  upon  which  the  said  accumulations  shall  or  may  have  been  laid  out  and  invested, 
as  also  from  and  immediately  after  the  solemnization  of  the  said  intended  marriage  of 
and  in  the  afore.said  10001.  London  and  North  Western  railway  stock  and  5001.  London 
and  South  Western  railway  stock,  and  of  and  in  the  interest,  dividends,  and  annual 
proceeds  of  the  said  accumulations,  stock,  funds,  securities,  investments,  shares,  and 
premises  (which  are  hereinafter  called  the  principal  trust  premises),  upon  the  trusts 
and  for  the  intents  and  purposes,  and  with,  under,  and  subject  to  the  powers,  provisoes, 
agreements,  and  declarations  hereinafter  expressed,  declared,  and  contained  concerning 
the  same,  that  is  to  say,  upon  trust  in  the  first  place  from  time  to  time  or  at  any  time 
or  times,  whensoever  thereunto  requested  in  writing  by  the  said  W.  Sharp  the"  eldei', 
his  executors  or  administrators,  and  also  by  the  said  W.  Sharp  the  younger,  his 
executors  or  administrators,  to  raise  by  sale  or  other  disposition  of  a  competent  part 
or  competent  parts  of  the  said  principal  trust  premises,  and  of  the  income  thereof,  any 
sum  or  sums  of  money  not  exceeding  in  the  whole  the  sum  of  50001.  which  may  be 
required  for  the  purpose  of  paying  to  and  satisfying  the  said  W.  Sharp  the  elder",  his 
executors  or  administrators,  such  sum  or  sums  of  money  as  he,  his  executors  or 
administrators,  shall  or  may  have  paid  or  become  liable  oi-  be  called  on  to  pay  upon  or 
under  the  said  hereinbefore-recited  letter  or  guarantie  of  the  said  W.  Sharp  the  elder 
dated  the_21st  of  May,  1857,  or  any  other  like  letter  or  guarantie  to  be  substituted 
for  or  ni  lieu  of  the  same,  and  shall  pay  the  said  sum  or  sums  of  money  when  so  raised 
as  aforesaid  unto  the  said  W.  Sharp  the  elder,  his  executors  or  administrators,  accord- 
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11).  Feiin  drew  his  salary  out  of  the  funds  of  the  underwriting  business. 

[632]  20.  The  first  half-yearly  payment  of  the  annuity  of  5001.  a  year  secured  to 
the  defendant  by  the  said  marriage-settlement  became  due  to  the  defendant  on  the 
1st  of  January,  1860,  and  was  paid  to  the  defendant  by  Sharp,  jun.,  on  the  7th  of 

ingly ;  and,  subject  and  without  prejudice  to  the  trusts  hereinbefore  declared,  upon 
trust  with  and  out  of  the  said  principal  trust  premises  to  pay  during  the  life  of  the 
said  W.  Sharp  the  younger,  when  and  as  the  same  shall  become  paj'able,  the  annual 
premiums  necessary  to  be  paid  in  order  to  keep  on  foot  the  policy  of  assurance  herein- 
after assigned  or  expressed  and  intended  so  to  be  ;  and  upon  further  trust  to  pay  the 
remainder  of  the  said  interest,  dividends,  and  annu;d  proceeds  during  the  life  of  the 
said  W.  Sharp  the  j^ounger  unto  him  the  said  W.  Sharp  the  younger  and  his  assigns, 
for  his  and  tlaeir  own  use  and  benefit ;  and,  from  and  after  his  decease,  upon  trust  to 
pay  the  said  interest,  dividends,  and  annual  proceeds  unto  the  said  M.  L.  P.  Chamney 
and  her  assigns,  during  her  life,  for  her  and  their  own  use  and  benefit ;  And,  from  and 
after  the  decease  of  the  said  survivor  of  the  said  W.  Sharp  the  younger  and  the  said 
M.  L.  P.  Chamney,  then,  as  well  in  regard  of  the  .said  principal  trust  premises  as  in 
regard  to  the  interest,  dividends,  and  annual  proceeds  thereof,  in  trust  for  all  and 
every  or  such  one  or  more  of  the  issue  of  whatever  degree  or  degrees  of  the  .said 
intended  marriage,  at  such  age  or  ages,  or  time  or  times,  with  such  provisions  for 
maintenance,  education,  and  advancement,  and,  if  more  than  one,  in  such  parts,  shares, 
or  proportions,  and  for  such  interest  or  interests,  and  subject  or  without  being  subject 
to  such  restrictions,  charges,  and  limitations  over,  such  charges  or  limitations  over 
being  for  the  benefit  of  some  or  one  of  the  said  issue,  as  the  said  W.  Sharp  the  younger 
and  M.  L.  P.  Chamney  by  any  deed  or  deeds,  with  or  without  power  of  revocation 
and  new  appointment,  to  be  by  them  duly  executed,  shall  or  may  at  any  time  or  times 
jointly  direct  or  appoint ;  and,  in  default  of  such  joint  direction  or  appointment,  and 
so  far  as  no  such  joint  direction  or  appointment  may  extend,  then  as  the  survivor  of 
the  said  W.  Sharp  the  younger  and  M.  L.  P.  Chamney  after  the  death  of  the  other  of 
them,  by  any  deed  or  deeds,  with  or  without  power  of  revocation  and  new  appointment, 
or  by  his  or  her  last  will  and  testament  in  writing,  or  by  any  codicil  or  codicils  thereto 
to  be  respectively  by  him  or  her  dulj'  executed,  shall  or  may  at  any  time  or  times 
direct  or  appoint ;  and,  in  default  of  every  such  direction  or  appointment  as  aforesaid, 
and  so  far  as  no  such  direction  or  appointment  may  extend,  in  trust  for  all  and  every 
the  children  and  child  if  more  than  one  of  the  said  intended  marriage,  who,  being  a 
son  or  sons,  shall  attain  the  age  of  twenty -one  years,  or,  being  a  daughter  or  daughters, 
shall  attain  that  age,  or  marry  with  the  previous  consent  or  subsequent  written 
approbation  of  her  or  their  parents  or  parent  or  guardians  or  guardian,  to  be  divided 
among  the  said  children  in  equal  shai'es  or  proportions  as  tenants  in  common,  their 
respective  executors,  administrators,  and  assigns ;  or,  if  there  should  be  but  one  child, 
then  in  trust  wholly  for  such  one  child,  his  or  her  executors,  administrators,  and 
assigns.-  Provided  always,  and  it  is  hereby  agreed  and  declared  that  no  child  to  whom 
or  to  any  of  whose  issue  any  part  or  parts  of  the  said  principal  trust  premises  may  be 
appointed  by  virtue  of  the  powers  hereinbefore  contained,  or  either  of  them,  shall  be 
entitled  to  share  in  the  unappointed  part  or  parts  thereof,  or  in  other  the  trust  moneys 
or  funds  hereinbefore  mentioned,  without  bringing  the  parts  or  shares  so  appointed  to 
him  or  her,  or  to  all  or  any  of  his  or  her  issue,  or  the  value  thereof,  into  hotchpot,  and 
accounting  for  the  same  accordingly,  unless  in  and  bj'  the  same  or  any  other  instrument 
or  instruments  made  in  exercise  of  the  powers  aforesaid  or  either  of  them  a  contrary 
intention  shall  be  declared  :  Provided  also,  and  it  is  hereby  further  agreed  and  declared 
that,  after  the  decease  of  the  survivor  of  the  said  W.  Sharp  the  younger  and  M.  L.  P. 
Chamney,  and  until  the  whole  of  the  said  principal  trust  premises  shall  become  vested 
under  the  trust  or  powers  hereinbefore  contained,  it  shall  be  lawful  for  the  said  trustees 
or  trustee  for  the  time  being  to  pay  and  apply  at  their  or  his  discretion,  or  otherwise 
to  pay  unto  the  guardian  or  guardians  for  the  time  being  of  the  child  or  children  of 
the  said  intended  marriage  during  his,  her,  or  their  minority  or  minorities,  all  or  any 
part  of  the  interest,  dividends,  and  annual  proceeds  of  the  share  or  respective  shares 
in  the  said  principal  trust  premises  to  which  such  child  or  children  of  the  said  intended 
marriage  shall  for  the  time  being  be  presumptively  entitled  under  the  trusts  or  powers 
aforesaid,  for  or  towards  his,  her,  or  their  respective  maintenance  and  education,  and, 
from  time  to  time  when  and  as  the  said  trustees  or  trustee  may  think  fit,  but  not 
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March,  1860,  but  has  since  [633]  been  claimed  by  the  assignees  under  the  son's 
bankruptcy  from  the  defendant,  as  an  undue  preference,  and  re-paid  Ijy  him. 

21.  Sharp  the  younger,  between  the  date  of  the  said  settlement  and  his  bankruptcy, 
drew  various  sums  of  [634]  money  out  of  the  underwriting  business  on  account  of  the 
annuity  of  5001.  secured  to  him  by  the  said  settlement. 

otherwise,  to  invest  and  lay  out  the  residue  (if  any)  of  the  said  interest,  dividends, 
and  annual  proceeds,  in  any  of  the  investments  hereinbefore  mentioned,  so  that  the 
same  may  accumulate,  which  accumulations  shall  go  in  augmentation  of  the  share  or 
shai-es  in  the  said  principal  trust  premises  whence  the  same  shall  have  respectively 
proceeded,  yet  so  nevertheless  that  all  or  any  pait  of  the  residue  or  surplus 
unapplied  in  any  one  or  more  year  or  years,  whether  the  same  shall  or  shall 
not  have  been  invested,  may  be  applied  in  manner  aforesaid  in  any  future  year 
or  years  :  Provided  also,  and  it  is  hereby  agreed  and  declared,  that  it  shall  be  lawful 
for  the  said  trustees  or  trustee  for  the  time  lieing,  at  their  or  his  discretion,  after  the 
decease  of  the  survivor  of  the  said  W.  Sharp  the  younger  and  M.  L.  P.  Chamney,  or 
in  the  life-time  of  them  or  the  survivor  of  them,  with  their,  his,  or  her  consent  in 
writing,  to  laise  at  once  or  at  several  times,  and  to  pay  and  apply  for  or  towards  the 
preferment  or  advancement  in  the  world,  or  othei'wise  for  the  benefit  of  any  child  or 
children  of  the  .said  intended  marriage,  any  sum  or  sums  of  money  not  exceeding  in 
the  whole  for  each  such  child  the  value  of  one  moiety  of  his  or  her  presumptive  share 
under  the  trusts  or  powers  hereinbefore  contained  in  the  aforesaid  principal  trust 
premises,  the  said  sum  or  sums  of  money  to  be  considered  and  taken  as  part  of  his, 
her,  or  their  share  or  respective  shares  therein,  and  to  be  allowed  or  accounted  for 
accordingly  :  And  it  is  hereby  further  declared  and  agreed  that,  in  case  there  shall 
not  be  any  child  of  the  intended  marriage  who  under  the  trusts  or  powers  aforesaid 
shall  obtain  a  vested  interest  in  the  whole  of  the  said  principal  trust  moneys,  then, 
after  the  decease  of  the  said  M.  L.  P.  Chamney,  and  such  failure  of  issue  as  above 
mentioned,  the  said  trustees  or  trustee  for  the  time  being  shall  stand  possessed  of  and 
interested  in  the  said  principal  trust  premises,  and  the  interest,  dividends,  and  annual 
proceeds  thereof,  or  so  much  of  the  same  respectively  as  shall  not  have  been  appointed 
or  raised  and  applied  under  or  by  virtue  of  any  of  the  powers  hereinbefore  contained, 
in  trust  for  the  said  W.  Sharp  the  younger,  his  executors,  administrators,  and  assigns  : 
Provided  always,  and  it  is  hereby  further  agreed  and  declared  between  and  by  the 
said  parties  hereto,  that  it  shall  be  lawful  for  the  said  trustees  or  trustee  of  these 
presents  for  the  time  being,  and  they  and  he  are  and  is  hereby  authorized  and 
impowered,  at  any  time  or  times  after  the  solemnization  of  the  said  intended  marriage, 
and  after  the  accumulations  hereinbefore  directed  to  be  made  of  the  proceeds  of  the 
said  underwriting  business  shall  amount  to  the  sum  of  85001.,  upon  the  request  in 
writing  of  the  said  W.  Sharp  the  younger,  and  for  meeting  emeigencies  which  may 
arise  in  the  course  of  the  aforesaid  underwriting  business,  but  not  for  any  other 
purpose,  to  advance  and  lend  out  of  the  said  accumulations,  and  the  stocks,  funds,  or 
securities  in  or  upon  which  the  same  may  be  invested,  to  the  said  W.  Sharp  the 
younger,  on  the  security  of  his  bond,  or  on  such  other  security  as  the  said  trustees 
or  trustee  may  approve  of,  any  sum  or  sums  not  exceeding  in  the  whole  the  sum  of 
50001.  ;  and  it  is  hereliy  further  agreed  and  declared  that  the  said  trustees  or  trustee 
shall  stand  possessed  of  and  interested  in  the  sum  or  sums  which  may  be  so  advanced 
and  lent  to  the  said  W.  Sharp  the  younger  as  aforesaid,  and  the  inte'rest  thereof,  and 
the  security  or  securities  for  the  same,  upon  and  for  the  same  trusts,  intents,  and 
purposes  as  are  hereinbefore  expressed  concerning  the  said  principal  trust  premises 
hereby  settled,  and  the  interests,  dividends,  and  annual  proceeds  thereof :  Provided 
also,  and  it  is  hereby  further  agreed  and  declared  between  and  by  the  said  parties 
hereto,  that  it  shall  be  lawful  for  the  said  trustees  or  trustee  of  these  presents  for 
the  time  being,  but  during  the  lives  and  life  of  the  said  W.  Sharp  the  younger  and 
M.L.  P.  Chamney,  and  of  the  survivor  of  them,  with  their,  his,  or  her  consent  in 
writing,  to  sell  and  dispose  of,  call  in,  and  receive  the  said  railway  shares  hereinbefore 
mentioned,  as  also  all  or  any  part  or  parts  of  the  principal  trust  moneys,  stocks,  funds, 
and  securities  subject  for  the  time  being  to  the  trusts  hereby  declared,  and  to  invest 
or  lay  out  the  moneys  to  be  produced  by  any  such  sale  or  other  dispositions,  or  so  to 
be  called  in  and  received  as  aforesaid,  in  any  of  the  investments  hereinbefore  particu- 
larized, and  so  from  time  to  time  when  and  as  often  as  occasion  may  require  or  as  it 
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22.  Oil  the  22ik1  of  December,  18-^9,  the  plaintiffs  effected  a  mai-ine  policy  of 
assurance  at  Lloyd's,  in  the  [635]  usual  wa}%  for  the  sum  of  2V001.  on  the  ship 
"Shepherdess,"  for  twelve  calendar  months,  in  any  trade,  and  from  and  to  any  port 
or  ports,  commencing  .sailing  from  Whampoa,  at  8  guineas  per  cent,  premium.  This 
policy  was  subscribed  by  several  underwriters  for  [636]  various  sums,  and,  amongst 

may  be  deemed  expedient :  Nevertheless,  it  is  hereby  further  declared  that  all  such 
new  stocks  or  funds,  securities,  and  investments  as  above  mentioned,  and  the  principal 
moneys  invested  therein  or  thereby  secured,  and  the  interest,  dividends,  and  annual 
proceeds  thereof  respectively,  shall  be  held  and  applied  upon,  for,  and  to  the  same 
trusts,  intents,  and  purposes,  and  with,  under,  and  subject  to  the  same  powers,  pro- 
visoes, agreements,  and  declarations  as  are  hereinbefore  declared,  expressed,  and 
contained,  of  or  concerning  the  said  principal  trust  premises  hereby  settled,  and  the 
interest,  dividends,  and  annual  proceeds  thereof :  Provided  also,  and  it  is  hereby 
farther  agreed  and  declared,  that  it  shall  be  lawful  for  the  said  trustees  or  trustee  of 
these  presents  for  the  time  being,  at  any  time  or  times  during  the  lives  of  the  said 
W.  Sharp  the  younger  and  M.  L.  P.  Chamney,  and  the  life  of  the  survivor  of  them, 
with  their,  his,  or  her  consent  in  writing,  to  call  in,  receive,  sell,  transfer,  and  dispose 
of  all  or  any  part  or  parts  of  the  said  principal  trust  pi'emises  hereby  settled,  and  to 
lay  out  the  moneys  to  be  so  called  in,  received,  or  to  be  produced  by  any  such  sale  or 
other  disposition  as  aforesaid,  in  the  purchase  of  any  freehold  or  copj'hold  or  customary 
messuages,  lands,  or  tenements  in  England  or  Wales,  but  not  in  Ireland,  held  for  an 
estate  of  inheritance  in  fee-simple  or  of  the  nature  thereof,  or  of  any  leasehold 
messuages,  lands,  or  tenements  in  England  or  Wales,  but  not  in  Ireland,  held  for  a  life 
or  lives,  or  for  years,  customarily  renewable,  or  for  any  term  or  terms  of  years  certain 
whereof  not  less  than  sixty  shall  be  to  come  and  unexpired  at  the  time  of  such  purchase 
or  purchases  being  made,  or  in  the  purchase  of  messuages,  lands,  or  tenements  situate 
as  aforesaid  of  all  or  any  of  the  aforesaid  tenures,  the  said  messuages,  lands,  or  tene- 
ments to  be  conveyed,  suirendered,  or  assigned  respectively  to  the  said  trustees  or 
trustee  for  the  time  being,  theii'  or  his  heirs,  executors,  administrators,  and  assigns, 
according  to  the  nature  of  the  estates  or  interests  therein,  and  to  be  held  by  them  or 
him  upon  trust  during  the  lives  of  the  said  W.  Sharp  the  younger  and  M.  L.  P. 
Chamney,  and  the  life  of  the  survivor  of  them,  with  such  their,  his,  or  her  consent  as 
aforesaid;  and,  after  the  decease  of  the  survivor  of  them,  then  at  the  discretion  of  the 
said  trustees  or  trustee  for  the  time  being  to  sell  and  dispose  of  the  said  messuages, 
lands,  or  tenements  which  shall  have  been  so  purchased  as  above  mentioned,  at  such 
time  or  times,  in  such  manner,  and  for  such  price  or  prices  in  money,  as  shall  or  may 
be  deemed  expedient  or  reasonable ;  and,  as  to  the  moneys  arising  from  or  by  such 
.sale  or  .sales,  upon  trust  to  invest  and  apply  the  same  (after  payment  of  the  expenses 
attending  the  said  sale  or  sales)  in  such  manner  and  to  such  intents  and  purposes  as 
the  money  laid  out  in  the  purchase  of  the  messuages,  lands,  or  tenements  so  sold  would 
have  been  invested  and  have  been  applicable  in  case  such  purchase  or  purchases  had 
not  been  made ;  and  also  upon  trust  in  the  mean  while  until  such  messuages,  lands, 
or  tenements  shall  be  re-sold,  to  apply  the  rents  and  profits  theieof  in  the  manner  and 
to  the  purposes  hereinbefore  declared  with  regard  to  the  interest,  dividends,  and  annual 
produce  of  the  principal  trust  premises  laid  out  in  such  purchase  or  purchases  as 
aforesaid, — it  being  the  intent  of  the  said  several  persons  parties  to  these  presents 
that  all  messuages,  lands,  and  tenements  which  shall  or  may  be  purchased  under  the 
authority  of  this  present  power  shall  be  considered  as  money,  and  be  subject  to  such 
and  the  same  trusts,  powers,  provisoes,  and  declarations  as  the  money  laid  out  in  the 
purchase  thereof  would  have  been  subject  to  if  the  same  had  not  been  so  invested  and 
applied  :  Provided  also,  and  it  is  hereby  further  agreed  and  declared,  that  it  shall  be 
lawful  for  the  said  trustee  or  trustees  of  these  presents  for  the  time  being  (but  during 
the  lives  of  the  said  W.  Sharp  the  younger  and  M.  L.  P.  Chamney,  and  the  life  of  the 
survivor  of  them,  with  their,  his,  or  her  consent  in  writing)  to  demise  or  lease  all  or 
any  part  of  the  messuages,  lands,  or  tenements  which  shall  or  may  be  purchased  in 
virtue  of  the  power  lastly  hereinbefore  contained,  in  the  meantime  and  until  the  same 
.shall  be  re-sold  pursuant  to  the  trust  for  that  purpose  also  above  expressed,  to  any 
person  or  persons  for  any  term  or  number  of  years  not  exceeding  twenty-one  years 
in  possession,  and  not  by  way  of  future  interest,  so  that  there  be  reserved  in  every 
such  demise  or  lease  the  best  or  most  improved  yearly  rent  that  can  be  reasonably 
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others  by  a  clerk  in  the  name  of  Sharp,  Jan.,  before  he  stopped  payment,  for  1001. 
A  loss  afterwards  occurred  upon  this  policy  to  the  plaintiffs  by  the  perils  insured 
against,  to  the  amount  of  lOOl.  per  cent. :  and  it  was  agreed  that  the  under-[637]- 
writers  of  the  said  policy  are  liable  to  the  plaintiffs  thei-eon  to  that  amount. 

23.  The  plaintiffs  were  wholly  ignorant  of  the  aforesaid  arrangements  and  dealings 

obtained  for  the  tenements  to  be  thereby  demised,  and  so  that  the  lessee  or  lessees 
be  not  made  dispunishable  for  waste  by  any  words  to  be  therein  contained  :  And  this 
indenture  further  witnesseth  that,  in  further  pursuance  of  the  said  hereinbefore- 
recited  agreement,  and  for'  the  considerations  hereinbefore  expressed,  the  said  W. 
Sharp  the  younger  doth  by  these  presents  grant,  bargain,  sell,  and  assign  unto  the 
said  W.  Sharp  the  elder  and  John  Donnison,  their  executors,  administrators,  and 
assigns,  all  that  policy  or  instrument  of  assurance  under  the  hands  of  two  of  the 
trustees  of  the  London  Life  Association  for  Assurance  on  Lives,  bearing  date  the  24th 
of  June,  18.59,  and  numbered  10617,  second  series,  and  also  the  principal  sum  of 
30001.  thereby  assured  to  be  paid  out  of  the  funds  of  the  said  association  unto  the 
executors,  administrators,  or  assigns  of  the  said  W.  Sharp  the  younger  within  three 
calendar  months  after  satisfactory  proof  shall  have  been  made  according  to  the  rules 
and  practice  of  the  .said  assoeiation  of  the  death  of  the  said  W.  Sharp  the  younger, 
and  all  such  other  sums  of  money  (if  any)  which  by  way  of  bonus  or  otherwise  shall 
or  may  become  payable  or  be  recoverable  under  or  by  virtue  of  the  said  policy,  and 
all  the  right,  title,  interest,  property,  benefit,  claim,  and  demand  whatsoever,  both  at 
law  and  in  equity,  of  the  said  W.  Sharp  the  younger  into,  upon,  or  out  of  the  same 
policy,  money,  and  premises,  together  with  full  power  and  authority  to  and  for  the 
said  W.  Sharp  the  elder  and  John  Donnison,  and  the  survivor  of  them,  and  the 
executors  and  administrators  of  such  survivor,  and  their  or  his  assigns,  in  the 
names  and  as  the  attorneys  or  attorney  of  the  executors  or  administrators  of  the 
said  W.  Sharp  the  younger,  or  otherwise  howsoever,  to  ask,  demand,  sue  for,  recover, 
receive,  and  take,  and  to  give  effectual  receipts  and  discharges  for,  the  said  principal 
sum  of  30001.  and  other  the  moneys  to  become  payable  or  recoverable  by  virtue  of  or 
under  the  said  policy  of  assurance,  or  any  of  them,  or  any  part  or  parts  thereof,  to 
have  and  to  hold  the  said  policy  of  assurance,  moneys,  and  other  the  premises  lastly 
hereinbefore  mentioned,  and  hereby  granted  and  assigned,  or  expressed  and  intended 
so  to  be,  unto  the  said  W.  Sharp  the  elder  and  John  Donnison,  their  executors, 
administrators,  and  assigns,  absolutely,  nevertheless,  in  trust  for  the  said  W.  Sharp 
the  younger,  his  executors,  administrators,  and  assigns,  until  the  said  intended  marriage 
between  him  and  the  said  M.  L.  P.  Chamney  shall  be  solemnized,  and,  from  and  after 
the  solemnization  thereof,  upon  the  trusts  and  for  the  intents  and  purposes  hereinafter 
expressed  or  I'eferred  to  concerning  the  same  (that  is  to  saj'),  in  case  the  said  M.  L.  P. 
Chamney  should  die  in  the  lifetime  of  the  said  W.  Sharp  the  younger,  without  leaving 
any  child  of  the  said  intended  marriage  her  surviving,  and  without  having  had  any 
child  who  undei-  the  trusts  hereinafter  declared  by  way  of  reference  shall  have  obtained 
or  shall  afterwards  obtain  a  vested  interest  in  the  moneys  to  be  recoverable  under  or 
by  virtue  of  the  said  policy  of  assurance,  in  tru.st  to  assign  or  transfer  the  .said  policy, 
moneys,  and  premises  unto  the  said  W.  Sharp  the  younger,  his  executors,  adminis- 
trators, and  assign.?,  for  his  and  their  own  absolute  use  and  benefit;  but,  in  case  the 
said  M.  L.  P.  Chamney,  or  any  child  of  the  said  intended  mari'iage,  should  survive  the 
said  W.  Sharp  the  younger,  or  if  any  such  child  should  previously  to  the  decease  of 
the  said  AV.  Sharp  the  younger  have  obtained  a  vested  interest  in  the  moneys  to 
become  payable  or  recoverable  under  or  by  virtue  of  the  policy  of  assurance,  then  and 
in  any  such  case,  upon  tiust  when  and  so  soon  as  the  said  principal  sum  of  30001. 
assured  by  the  said  policy  shall  become  payable,  upon  trust  to  apply  for  and  obtain 
payment  of  the  said  30001.,  and  all  other  moneys  (if  any)  which  may  be  payable  or  be 
recoverable  by  virtue  of  or  under  the  said  policy  ;  and,  after  deducting  the  expenses 
(if  any)  incurred  in  obtaining  the  payment  thereof,  in  trust  to  lay  out  and  invest  the 
moneys  so  obtained  and  received  (but,  in  the  life-time  of  the  said  M.  L.  P.  Chamney, 
with  her  consent  in  writing,)  in  or  upon  any  of  the  stocks,  funds,  securities,  or  other 
investments  hereinbefore  mentioned  ;  and  it  is  hereby  further  agreed  and  declared  that 
the  said  trustees  or  trustee  of  these  presents  for  the  time  being  shall  stand  possessed 
of  and  interested  in  all  and  singular  the  said  trust  moneys,  stocks,  funds,  securities, 
and  principal  trust  premises  last  mentioned,  and  of  and 'in  the  interest,  dividends, 
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between  the  defendant,  his  son,  Fenn,  and  the    committee  of  Lloyd's,  and  also  of  the 
said  marriage-settlement. 

[638]  24.  In  the  month  of  September,  1861,  the  plaintiffs  proved  their  claim  under 
the  son's  bankruptcy.  At  the  time  of  such  proof,  neither  of  the  plaintiffs  was  aware 
of  the  aforesaid  arrangements  and  dealings. 

and  annual  proceeds  thereof,  upon  and  for  such  and  the  same  tru.st,  and  with,  under, 
and  subject  to  such  and  the  same  powers,  provisoes,  agreements,  and  declarations  as 
are  hereinbefore  declared,  expressed,  and  contained  of  and  concerning  the  principal 
trust  moneys,  stocks,  funds,  securities,  railway  shares,  and  premises  first  hereinbefore 
mentioned  and  hereby  settled,  and  the  interest,  dividends,  and  animal  proceeds  thereof, 
or  such  of  the  said  trusts,  powers,  provisoes,  agreements,  and  declarations  as  shall  at 
the  time  of  the  decease  of  the  said  W.  Sharp  the  younger  be  subsisting,  undetermined, 
and  capable  of  taking  effect,  and  of  being  performed  and  exercised  respectively :  Pro- 
vided also,  and  it  is  hereby  further  agreed  and  declared,  that  the  receipt  and  receipts 
in  writing  of  the  trustees  or  trustee  for  the  time  being  acting  in  the  execution  of  the 
trusts  or  powers  hereinbefore  contained,  shall  be  good  and  sufficient  as  a  discharge  or 
discharges  for  all  or  any  sum  or  suras  of  money  payable  or  to  be  paid  to  them  or  him 
under  or  by  virtue  of  these  presents,  or  upon  or  for  an^'  of  the  trusts  or  purposes 
herein  expressed,  and  that  the  person  or  persons  to  or  for  whom  the  .same  shall  be 
given  shall  not  be  obliged  to  see  to  the  application  or  be  answerable  for  the  mis- 
application of  the  moneys  therein  respectively  expressed  to  be  received,  or  any  part 
thereof  respectively  :  Provided  also,  and  it  is  hereby  further  agreed  and  declared 
between  and  by  the  said  parties  to  these  presents  that,  in  case  the  said  trustees 
hereinbefore  named,  or  any  of  them,  or  any  future  trustee  or  trustees  to  be  appointed 
as  hereinafter  mentioned,  should  die  or  go  to  reside  abroad,  or  be  desirous  of  being 
discharged  from,  or  refuse  or  become  incapable  to  act  in,  the  execution  of  the  trusts 
and  powers  hereby  created,  before  the  said  trusts  and  powers  shall  be  fully  executed 
and  performed,  then  and  so  often  as  the  same  shall  happen  it  shall  be  lawful  for  the 
said  W.  Sharp  the  younger  and  M.  L.  P.  Chamuey,  or  the  survivor  of  them,  during 
their,  his,  or  her  lives  or  life,  and,  after  the  decease  of  the  survivor  of  them,  for  the 
surviving  or  continuing  trustees  or  trustee  for  the  time  being,  or  the  executors  or 
administrators  of  the  last  surviving  or  of  any  deceased  trustee,  or  for  the  retiring 
trustees  if  all  the  trustees  for  the  time  being  retire  together,  or  for  the  last  acting 
trustee,  on  his  retiring,  by  any  deed  or  deeds,  to  be  by  them,  him,  or  her  respectively 
duly  executed,  to  nominate,  substitute,  or  appoint  any  other  tit  person  or  persons  to 
be  a  trustee  or  trustees  in  the  place  or  stead  of  the  trustee  or  trustees  so  dying,  or 
going  or  gone  to  reside  abroad,  or  desiring  to  be  discharged,  or  refusing  or  becoming 
incapable  to  act  as  aforesaid ;  and  that,  when  and  .so  often  as  any  new  trustee  or 
trustees  shall  be  appointed  as  above  mentioned,  all  the  said  trust  premises  subject  for 
the  time  being  to  the  trusts  hereby  declared,  shall  be  thereupon  assigned  or  transferred 
and  assured  in  such  manner  and  so  that  the  same  may  be  legally  and  effectually  vested 
in  the  continuing  former  trustees  or  trustee  of  these  presents  and  such  new  trustee  or 
trustees  jointly,  or,  if  there  be  no  such  continuing  former  trustee,  then  in  such  new 
trustees  solely,  upon  and  for  the  several  trusts,  intents,  and  purposes,  and  with  and 
subject  to  the  several  powers,  provisoes,  agreements,  and  declarations  hereinbefore 
declared  or  expressed  and  contained  of  or  concerning  the  said  trust  premises,  or  such 
of  them  as  shall  be  then  subsisting  or  capable  of  taking  effect  or  of  being  exercised ; 
and  that  such  new  trustee  or  trustees  as  above  mentioned  either  before  or  after  any 
assignment  or  transfer  of  the  said  trust  premises  shall  have,  and  may  exercise  and 
concur  in  exercising,  all  the  same  powers  and  authorities  and  as  fully  and  effectually 
as  if  he  or  they  had  been  originally  appointed  a  trustee  or  trustees  of  these  presents, 
in  the  room  of  "the  trustee  or  trustees  in  whose  place  he  or  they  respectively  shall 
or  may  be  substituted  :  Provided  also,  and  it  is  hereby  further  agreed  and  declared 
that  the  said  trustees  hereinbefore  named,  and  all  future  trustees  to  be  appointed 
as  aforesaid,  their  respective  heirs,  executors,  and  admiiiistratons,  shall  be  chargeable 
only  for  such  moneys  as  they  shall  respectively  actually  receive  by  virtue  of  the 
trusts  hereby  in  them  reposed,  notwithstanding  their  joining  in  any  receipt  for  the 
sake  of  conformity  ;  and  that  each  of  them  shall  be  answerable  for  his  own  acts 
and  wilful  defaults  only,  and  in  no  case  for  involuntary  losses,  and  in  particular 
shall  not  be  answerable  or  accountable  for  any  moneys  which  in  pursuance  of  or  under 
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•■'5  The  plaintiffs  contended  that  the  defendcant,  by  [639]  the  effect  of  the  instru- 
ment and  facts  above  mentioned,  became  a  partner  or  a  principal  in  the  underwriting 
business  carried  on  in  his  son's  name,  as  above  mentioned,  and,  as  such,  a  party  to  the 
said  policy,  and  liable  to  pav  to  the  plaintitts  the  loss  sustained  on  [640]  the  said 
policy  in  respect  of  the  sum  of  1001.  underwritten  in  the  son's  name  as  aforesaid.  The 
defendant  contended  the  contrary.  It  was  agreed  that  the  court  should  draw  any 
reasonable  inferences  of  fact. 

26.  The  question  for  the  opinion  of  the  court  was,  [641]  whether  the  defendant 
was  or  was  not  liable  on  the  said  policy,  as  a  partner  with  his  said  son. 

27.  If  the  court  should  be  of  opinion  that  the  defendant  was  liable,  then  it  was 
agrewi  that  judgment  should  be  entered  for  the  plaintiffs  for  the  sum  of  ]  001.  [642] 
ifthe  court  should  be  of  the  contrary  opinion,  then  it  was  agreed  that  the  verdict  and 
judgment  should  be  entered  for  the  defendant  on  the  issues  joined  on  the  second  and 
sixth  pleas. 

[643]  J.  Brown,  Q.  C.  (with  whom  was  Bovill,  Q.  C),  for  the  plaintiffs  (a).  The 
defendant,  it  is  submitted,  was  a  [644]  partner  with  his  son.  The  effect  of  making 
the  profits  of  the  business  the  subject  of  the  marriage-settlement  was  to  make  the 
trustee  a  partner,  even  if  he  were  a  bare  trustee.  "The  memorandum  of  the  1st  of 
January,  1859,  in  itself  would  constitute  a  partnership:  but,  [645]  when  we  come  to 
the  marriage-settlement,  the  thing  assumes  a  very  definite  shape  ;  all  the  profits  already 
accrued  or  thereafter  to  accrue  from  the  underwriting  business  were  assigned  to  the 
defendant  and  Donnison  as  trustees.  In  JFightimin  v.  Townroe,  1  M.  &  Selw.  412, 
where  executors  of  a  deceased  partner  continued  his  share  of  the  partnership  property 
in  trade  for  the  benefit  of  his  infant  daughter,  it  was  held  that  they  wei'e  liable  upon 
a  bill  drawn  for  the  accommodation  of  the  partnership,  and  paid  in  discharge  of  a 
partnership  debt,  although  their  names  were  not  added  to  the  firm,  but  the  trade  was 
carried  on  by  the  other  partners  under  [646]  the  .same  firm  as  before,  and  the  executors, 
when  they  divided  the  profits  and  loss  of  the  trade,  carried  the  same  to  the  account 
of  the  infant,  and  took  no  part  of  the  profits  themselves.  Le  Blanc,  J.,  says  :  "It 
seems  to  me  that  the  executors,  by  embarking  the  property  in  trade  in  the  first 
instance,  contracted  a  responsibility  in  a  court  of  law,  which  their  subsequent  appli- 
cation of  the  profits  to  purposes  not  of  personal  benefit,  cannot  afterwards  vary."  A 
similar  decision  was  come  to  in  Ex  parte  Garland,  10  Ves.  110.  It  is  a  clear  principle 
in  the  law  of  partnership,  that  one  who  contracts  for  a  share  of  profits  is  liable  to  con- 
tribute to  losses.  The  rule  has  been  so  laid  down  in  a  long  series  of  cases.  In  Ej: 
parte  Wilson,  In  re  Golheck,  Buck,  B.  C.  48,  it  was  held  that,  if  a  retiring  partner 
assign  all  his  .share  in  the  concern  to  two  continuing  pai-tners,  upon  trust  to  pay  him 
an  ainiuity  for  his  life,  subject  to  an  abatement  or  enlargement  with  the  fiuctuation  of 
the  profits  of  the  trade,  that  will  not  with  reference  to  creditors  determine  the  partner- 
ship.    In  Ex  parte  Harrrpcr,  1 7  Ves.  403,  404,  Lord  Eldon  says  :  ''  The  cases  have  gone 

the  trusts,  powers,  or   authoi-ities  hereinbefore  contained,  shall  or  may  be  paid  or 

advanced  by  the  said  trustees  or  trustee  for  the  time  being  to  the  said  W.  Fenn,  or 
other  the  agent,  deputy,  or  attornej'  for  the  time  being  of  the  said  W.  Shai-p  the 
younger  in  his  said  business  of  underwriting,  or  to  the  said  W.  Sharp  the  younger 
himself,  for  the  purposes  of  the  said  business,  nor  for  the  loss  or  avoidance  of  the 
said  policy  of  assurance  hereinbefore  assigned  or  expressed  and  intended  so  to  be, 
or  of  the  moneys  thereby  assured,  by  reason  of  the  non-payment  of  any  of  the  ainiual 
premiums  to  be  paid  for  keeping  the  same  on  foot ;  ancl  that  the  said  present  and 
future  trustees,  their  respective  heirs,  executors,  and  administrators,  shall  and  maj^, 
out  of  the  moneys  which  shall  come  to  their  respective  hands  by  virtue  of  these 
presents,  retain  to  and  reimburse  themselves  respectively  all  such  reasonable  costs  and 
expenses  as  they  shall  or  may  respectively  incur  in  or  about  the  execution  of  the  trusts 
hereby  in  them  reposed.     In  witness,"  &c. 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were  as 
follows : — 

"  1.  That  the  facts  shew  that  the  defendant  was  a  partner  as  to  third  persons  in 
the  underwriting  business  carried  on  in  his  son's  name  : 

"  2.  That  the  defendant  was  liable  to  the  plaintiffs  on  the  policy  in  question  sub- 
scribed in  the  son's  name,  as  a  partner  with  him  ;  and  that  the  plaiutifis  are  entitled 
to  recover  the  amount  insured  from  the  defendant." 
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farther  to  this  nicety,  upon  a  distinction  so  thin  that  I  cannot  state  it  as  established 
upon  due  consideration  that,  if  a  trader  agrees  to  pay  another  person  for  his  labour 
in  the  concern  a  sum  of  money,  even  in  proportion  to  the  protits,  equal  to  a  certain 
share,  that  will  not  make  him  a  partner ;  but,  if  he  Jnis  a  specific  infered  in  the  profits 
themselves,  as  profits,  he  is  a  partner."  Again  at  p.  412,  he  further  says :  "  It  is  clearly 
settled,  though  I  regret  it,  that,  if  a  man  stipulates  that,  as  the  reward  of  his 
labour,  he  shall  have,  not  a  specific  interest  in  the  business,  but  a  given  sum  of  money, 
even  in  proportion  to  a  given  quantum  of  the  profits,  that  will  not  make  him  a 
partner :  but,  if  he  agrees  for  a  part  of  the  profits,  as  such,  giving  him  a  right  to  an 
ac-[647]-count,  though  having  no  property  in  the  capital,  he  is  as  to  third  persons 
a  partner ;  and  in  a  question  with  third  persons  no  stipulation  can  protect  him 
from  loss." 

Lush,  Q.  C.  (Mellish,  Q.  C,  and  Sir  G.  Honyman  were  with  him),  for  the  defendant  (a). 
It  is  sought  to  fix  the  defendant  as  a  partner  in  the  business  carried  on  by  his  son,  by 
a  reference  to  the  ageementof  1st  of  January,  18-59,  and  the  marriage-settlement  taken 
together.     The  agreement  was  to  pay  the  defendant  5001.  a  year  for  three  years,  in 
consideration  of  his  guaranteeing  in  case  of  losses  to  the  e.xtent  of  50001.,  and  that,  if 
at  the  end  of  the  three  years  the  business  should  be  found  to  have  produced  a  profit  of 
moYc.  than  20001.  a  year,  the  annuity  was  to  be  increased.    That  was  not  an  agreement 
for  a  share  of  the  profits  of  the  business.     [Montague  Smith,  J.     It  would  have  been 
much  the  same  if  the  annuitj'  had  been  measured  by  the  amount  of  profits  of  another 
man's  business.]     Precisely  so.      Then,  does  the  marriage-settlement  m.ike  the  father 
a  partner  ?     It  is  said  that  not  only  does  it  make  the  father,  but  also  the  co-trustee,  a 
partner.     The  business,  however,  is  not  transferred  to  them  ;  but  only  the  railway 
stock,  monevs  in  hand,  and  all  the  moneys,  earnings,  protits,  and  emoluments  which 
should  thereafter  come  to  the  hands  of  Fenn  [648]  on  account  or  in  respect  of  the 
underwriting  business.     The  trustees  had  no  power  to  interfere  with  the  business. 
[Montague  Smith,  J.     Would  not  the  father  be  entitled  in  equity  to  an  account  of 
the  profits?]     It  is  submitted  not.     By  the  agreement  of  the  17th  of  March,   1857, 
the  business  was  to  be  entirely  under  the  control  and  management  of  Fenn.     If  the 
agreement  of  the  1st  of  January,  1859,  did  not  make  the  father  a  partner,  the  settle- 
ment clearly  did  not.     There  is  nothing  in  any  of  the  trusts  to  impose  upon  the  trustees 
any  such  liability  as  is  sought  to  be  inferred  from  the  deed      In  Hickman  v.  C'o.r,  18 
C.  B.  617,  A.  and  B.,  who  carried  on  the  business  of  iron-masters  in  co-partnership, 
by  a  deed  purporting  to  be  made  between  A.  and  B    of  the  first  part,  five  persons 
named  as  trustees  of  the  second  part,  and  the  several  persons  whose  names  were  con- 
tained in  a  schedule  as  creditors  for  the  sums  therein  mentioned,  and  who  should 
execute  the  deed,  of  the  third  part, — reciting  that  the  said  A.  and  B.  were  indebted  to 
the  several  persons  parties  thereto  of  the  third  part,  and  that  they  had  agreed  to 
assign  all  their  estate  and  effects  for  the   benefit  of  such    creditors,— assigned   the 
works  and  all  their  property  and  effects  to  trustees,  upon  trust,  amongst  other  things, 
to  carry  on  the  business  under  the  name  of  "  The  Stanton  Iron  Company,"  and  out  of  the 
profits  to  pay  interest  on  mortgages,  &-c.,  and  to  "pay  and  divide  the  mt  income  of  the 
business  remaining  after  answering  the  purposes  aforesaid,  ■unto  ami  among  all  and  singular 
the  creditors  of  A.  and  B.,  in  rateable  proporlion-H  according  to  tlie  amount  of  their  respective 
debts.     And  this  court  held  that,  under  this  deed,  the  creditors  executing  it  became 
liable  as  partners  for  debts  contracted  liy  the  trustees  in  carrying  on  the  trade.     On 
appeal  to  the  Exchequer  Chamber,  that    court  was  equally  divided  in   opinion, — 
Coleridge,    J.,  Erie,   J.,  and    Cronip-[649]-ton,  J.,  agreeing  with  the  court  below; 
Martin  B.,  Bramwell,  B.,  and  Watson,  B.,  thinking  the  decision  of  this  court  wrong: 
see  .3  C.  B.  (N.  S.)  523.     The  House  of  Lords,  however,  held  that  the  deed  did  not 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as 
follows : — 

"  1.  That,  upon  the  facts  and  documents  set  out  in  the  special  case,  the  defendant 
is  not  liable  as  an  underwriter  on  the  policy  : 

"  2.  That  the  facts  do  not  shew  that  the  defendant  was  a  partner  with  his  son  in 
business,  so  as  to  make  him  liable  for  the  loss : 

"  3.  That  it  appears  by  the  case  that  the  plaintiffs  were  not  aware  of  the  facts 
alleged  to  constitute  a  partnership,  and  therefore  are  not  entitled  to  rely  on  any 
ostensible  partnership." 
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constitute  the  creditors  partners,  so  as  to  become  liable  for  debts  contracted  by  the 
trustees  in  carrying  on  the  business :  see  ll'heakrojt  ami  Cox  v.  Hickman,  9  C.  B.  (N.  S.) 
47  S  House  of  Lords  Cases,  268.  The  liability  of  a  partner  in  respect  of  contracts 
m;ide  by  the  firm  is  there  put  upon  the  true  ground,  viz.  that  of  agerici/.  Lord 
Cranworth  there  says  (9  C.  B.,  N.  S.  90) :  "  The  liability  of  one  partner  for  the  acts  of 
his  co-partner  is  in  truth  the  liability  of  a  principal  for  the  acts  of  his  agent.  Where 
two  01-  more  persons  are  engaged  as  partners  in  an  ordinary  trade,  each  of  them  has  an 
implied  authority  from  the  others  to  bind  them  all  by  contracts  entered  into  according 
to  the  usual  course  of  business  in  that  trade.  Every  partner  in  trade  is,  for  the  ordinary 
puiposes  of  the  trade,  the  agent  of  his  co-partners  ;  and  all  are  therefore  liable  for  the 
ordinary  trade  contracts  of  the  others.  Partners  may  stipulate  among  themselves  that 
some  of  them  only  shall  enter  into  particular  contracts,  or  enter  into  any  contracts, 
or  that,  as  to  certa'in  of  their  contracts,  none  shall  be  liable  except  those  by  whom  they 
are  actually  made  :  but  with  such  private  arrangements  third  persons  dealing  with 
the  firm,  without  notice,  have  no  concern.  The  public  have  a  right  to  assume  that 
every  partner  has  authority  from  his  co-partner  to  bind  the  whole  firm  in  contracts 
made  according  to  the  ordinary  usages  of  trade."  Again,  at  p.  95,  His  Lordship  says  : 
"  I  can  find  no  case  in  which  a  person  has  been  made  liable  as  a  dormant  or  sleeping 
partner,  in  which  the  trade  might  not  fairly  be  said  to  have  been  cari-ied  on  for  him, 
together  with  those  ostensibly  conducting  it,  and  when  therefore  he  would  stand  in  the 
[650]  position  of  principal  towards  the  ostensible  members  of  the  firm  as  his  agents. 
This  was  certainly  the  case  in  iraugh  v.  Carver,  2  H.  Bl.  2.35.  Each  firm  was  carrying 
on  business  on  account,  not  only  of  itself,  but  also  of  the  other  firm :  this,  therefore, 
made  each  firm  the  agent  of  the  other.  The  case  of  Bond  v.  Pitiard,  3  M.  &  W.  357, 
could  admit  of  no  doubt.  The  question  was,  whether  G.  F.  Watts  and  P.  H.  Watts 
could  sue  jointly  for  business  transacted  by  them  as  attorneys.  They  had  agreed  to 
become  partners  on  a  stipulation  that  P.  H.  Watts  should  always  receive  3001.  yearly 
out  of  the  first  profits  as  his  share,  and  should  not  be  liable  for  any  losses.  It  was 
argued  that  this  latter  stipulation  prevented  them  from  being  partners  :  but  the  court 
held  the  contrary.  Each  of  them  worked  for  the  common  benefit  of  both  :  and  each 
of  them  therefore  acted  as  agent  for  the  other.  The  produce  of  the  labour  of  each  was 
to  be  brought  into  a  common  fund,  to  be  afterwards  shared  according  to  certain 
arrangements  between  themselves.  The  case  was  really  free  from  doubt.  A  similar 
principle  explains  and  justifies  the  decision  of  the  court  of  Common  Pleas  in  Barrii  v. 
Nesham,  3  C.  B.  641.  The  question  was  whether  the  defendant  was  liable  for  goods 
furnished  to  one  Lowthin  in  the  way  of  his  business  as  the  printer  and  publisher  of 
a  newspaper.  It  is  clear  that  Lowthin  was  conducting  the  business  for  the  common 
benefit  of  both,  subject  to  the  private  arrangements  as  to  the  shares  they  should 
separately  be  entitled  to.  Lowthin  was  therefore  clearly  the  agent  of  Nesham." 
Tried  by  that  test,  what  is  there  here  to  shew  that  the  underwriting  business  was  being 
carried  on  for  the  benefit  of  this  defendant  ?  [Byles,  J.  We  are  to  draw  any  reason- 
able inferences  of  fact.  If  we  think  that  the  substance  of  the  arrangement  makes  the 
defendant  a  partner,  we  are  bound  so  to  decide.  Erie,  C.  J.,  re-[651]-ferred  to  Courtenay 
v.  iragslaff,  16  C.  B.  (N.  S.)  110.  Montague  Smith,  J.  It  appears  that  all  the  moneys 
received  in  the  business  were  paid  into  the  father's  banking-account.]  The  accounts 
being  all  kept  by  Fenn,  the  sou  did  not  require  himself  to  keep  a  banking  account  for 
the  purpose  of  this  business.  The  business  began  in  1857  :  it  was  not  until  the  1st  of 
January,  1859,  that  the  defendant  took  the  agreement  to  receive  5001.  a  year.  If  such 
an  arrangement  as  this  enures  as  a  partnership,  no  security  can  be  taken  for  the  re-pay- 
ment of  advances  out  of  the  profits  of  a  business.  [Erie,  C.  J.  The  difficulty  is,  that 
this  is  a  bargain  to  receive  the  proceeds  of  future  contracts.]  The  true  question  is, 
as  in  JFheakroft  y.  Hickman,  9  C.  B.  (N.  S.)  47,  8  House  of  Lords  Cases,  268,  whether 
the  business  carried  on  is  the  business  of  the  person  who  is  sought  to  be  charged,  and 
the  person  carrying  it  on  is  doing  so  as  his  agent.  None  of  "the  cases  cited  on  the 
other  side  have  any  application.  In  JFightman  v.  Toiwoe,  1  M.  &  Selw.  412,  the 
executors  had  taken  to  and  were  carrying  on  the  business  for  the  benefit  of  an  infant. 
Lord  Justice  Knight  Bruce  so  explains  that  case  in  Labouchere  v.  Tup2)cr,  1 1  Moore's 
P.  C.  198,  221,  where  he  says, — "The  executor  of  a  trader  carrying  on  the  trade  after 
his  death,  though  doing  so  avowedly  in  the  character  of  executor,  is  nevertheless 
personally  liable  for  all  the  debts  contracted  in  the  trade  after  his  death,  whether  he  is 
entitled  or  not  entitled  to  be  wholly  or  to  any  extent  indemnified  by  the  testator's 
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persoual  estate,  and  whether  it  is  sufficient  or  insiitKcietit  for  the  purpose  :  nor  does 
the  propriety  of  his  conduct,  as  between  himself  and  those  beneficially  interested  in 
the  testator's  personal  estate,  give  the  creditors  of  the  trade,  becoming  so  after  the 
death,  the  rights  of  creditors  of  the  testator.  The  latest  authorities  on  the  point  are, 
we  conceive,  to  this  ett'ect,  [652]  and  appear  to  us  preponderant  and  correct.  A  sufficient 
number  of  these  authorities,  includiug  Ex  farte  Garlaml,  10  Ves.  110,  Ex  parte 
Richaidson,  3  Madd.  138,  and  U'ightman  v.  Towwe,  1  M.  &  Selw.  412,  were  cited  at 
the  bar  during  the  argument. '  Kilshaw  v.  Jukea,  32  Law  J.,  Q.  B.  216,  is  also  a  cogent 
authority  to  shew  that  no  partnership  was  created  here.  There,  A.,  an  ironmonger, 
having  supplied  ironmongery  to  the  amount  of  1891.  to  B.  and  C,  who  were  builders, 
agreed  to  join  them  in  the  purchase  of  some  laud  for  building,  on  the  conditions  that 
B.  and  C.  should  build  the  houses,  A.  supplying  the  ironmongery  required,  and  that 
on  the  completion  and  sale  of  the  houses  A.  should  be  paid  the  1891.  and  the  price  of 
the  ironmongery,  and  no  more,  and  that,  if  no  profit  was  realized,  A.  should  be  a  loser  : 
an  agreement  was  accordingly  entered  into  by  all  three  with  the  land-owner  for  the 
purchase  of  a  piece  of  land,  and  the  three  bound  themselves  to  complete  buildings  upon 
it  according  to  certain  plans,  the  vendor  agreeing  to  make  advances  to  the  three  to 
enable  them  to  complete  the  buildings,  and  the  three  being  jointly  bound  to  pay  the 
purchase-money,  and  the  conveyance  when  all  was  paid  to  be  to  the  three  or  as  they 
should  direct.  B.  and  C.  having  ordered  timber  of  the  plaintitf,  it  was  supplied  on 
their  credit  (the  plaintiff  being  ignorant  of  A.'s  having  any  interest  in  the  building), 
and  it  was  used  on  the  building.  The  court  held  (Wightman,  J.,  dissenting)  that 
A.  was  not  jointly  interested  with  B.  and  C.  in  such  a  way  as  to  make  him  a  partner 
and  liable  for  the  timber. 

Brown  was  not  called  upon  to  reply. 

Erle,  C.  J.  I  am  of  opinion  that  our  judgment  in  this  case  ought  to  be  for  the 
plaintitts.  My  judgment  [653]  turns  upon  the  operation  of  the  deed  of  the  1 9th  of 
August,  18.59,  the  marriage-settlement.  That,  I  think,  made  the  defendant  liable  as  a 
partner,  as  giving  him  an  interest  in  the  business  which  was  to  be  carried  on.  It  is 
very  material  to  consider  what  was  the  nature  of  the  business.  There  was  no  place 
of  business  ;  and  no  stock  in  trade  ;  but  only  a  contract  between  William  Sharp  the 
younger  and  Fenn,  by  which  it  was  agreed  that  the  underwriting  business  should  be 
carried  on  by  them  under  the  guarantie  of  the  father  (the  now  defendant)  to  the  extent 
of  50001.  if  losses  to  that  amount  should  be  called  for  ;  and,  if  no  losses  were  incurred, 
the  proceeds  were  to  be  paid  over  by  Fenn  (by  whom  the  business  was  to  be  carried 
on  and  the  accounts  kept)  to  Sharp  the  3'ounger.  That  was  the  business  which  was 
the  subject  of  the  settlement.  In  consideration  of  his  guarantie,  the  defendant  was  to 
receive  .5001.  a  year  out  of  the  profits.  By  the  settlement.  Sharp  the  younger  assigned 
to  the  defendant  and  Donnison,  their  executors,  &c.,  "  all  and  singular  the  sums  of 
money,  earnings,  profits,  and  emoluments  which  are  now  in  the  hands  of  the  said 
W.  Fend,  and  all  such  as  shall  hereafter  come  into  the  hands  of  the  said  W.  Fenn  or 
other  the  agent,  deputy,  or  attorney  for  the  time  being  of  the  said  William  Sharp 
the  younger  to  be  substituted  for  the  said  W.  Fenn  as  hereinafter  mentioned,  on 
account  or  in  respect  of  the  said  hereinbefore-mentioned  underwriting  business,  and 
which  according  to  the  terms  of  the  said  hereinbefore-recited  agreements  of  the  17th 
of  March,  1857,  of  the  1st  of  November,  1858,  and  of  the  2nd  of  the  present  month  of 
July  respectively,  or  otherwise,  are  and  will  or  may  become  payable  to  the  said  William 
Sharp  the  younger."  The  result  of  that  assignment,  with  the  accompanying  power  of 
attorney,  was  to  hand  over  to  the  defendant  and  Donnison  substantially  the  entirety 
of  the  business.  Everything  that  [654]  could  come  from  the  business  became  the 
property  of  the  defendant  and  Donnison,  in  trust,  as  to  5001.  thereof,  to  pay  the  defen- 
dant's annuity.  Assuming  that  the  yearly  earnings  of  the  business  were  5001.  only, 
and  losses  should  be  incurred,  the  result  would  be  that  every  shilling  of  the  proceeds 
would  be  handed  over  to  the  defendant,  and  nothing  would  remain  whereout  to  pay 
losses.  The  deed  is  to  be  construed  with  reference  to  the  bu.siness  to  which  it  related. 
It  was  no  doubt  intended  to  be  a  real  transaction.  The  mistake  which  the  defendant 
made  was,  that  he  calculated  upon  the  business  being  profitable  ;  not  taking  into 
account  the  possibility  of  losses  occurring  and  of  the  concern  thus  becoming  a  losing 
one.  An  arrangement  by  which  all  the  proceeds  of  a  business  are  to  be  handed  over 
to  a  third  person  certainly  looks  suspicious  on  the  face  of  it.  Xo  fraud  is  suggested 
here  :  but  still  the  whole  gross  proceeds  of  the  business  passed  by  the  deed  to  the 
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trustees  until  the  5001.  a  year  was  paid  to  the  defendant.  The  result  seems  to  me  to 
be,  that  the  defendant  became  responsible  as  a  principal.  I  do  not  place  so  much 
reliance  upon  the  antecedent  agreement  as  upon  the  deed.  If  this  had  been  the  case 
of  an  ordinary  trading  concern,  and  the  whole  stock  had  been  transferred,  it  would 
have  been  beyond  ai-gument.  Here  the  whole  proceeds  of  the  business  pass,  including 
the  profits,  e'o  nomine.  That  distinguishes  this  case  from  those  where  an  annuity  has 
been  agreed  to  be  paid  in  propoition  to  the  profits  of  a  business.  The  ground  upon 
which  the  decision  of  the  House  of  Lords  in  irheaiavft  v.  Hickman  proceeded  seems  to 
me  to  be  a  sound  and  rational  one.  It  was  admitted  thei'e  that  for  debts  contracted 
by  the  trustees  they  would  be  liable.  Here  the  claim  is  against  one  of  the  trustees  to 
w'hom  all  the  proceeds  of  the  business, — a  \ery  peculiar  one,— are  in  terms  conveyed. 
Upon  the  whole,  I  feel  bound  to  come  to  the  [655]  conclusion  that  the  defendant 
has  by  the  contract  he  has  entered  into  made  himself  liable  for  the  debts  of  the 
concei-n. 

Byles,  J.  I  am  of  the  same  opinion.  It  is  not  necessary  to  consider  here  whether 
or  not  a  mortgagee  of  the  profits  of  a  business  becomes  a  partner.  W'e  are  impowered 
and  bound  to  draw  inferences  of  fact  :  and  the  question  is,  whether  upon  the  facts 
stated  in  this  special  case  we  do  not  see  an  obvious  intention  to  evade  the  law  of 
partnership, — as,  no  doubt,  a  man  may  do  without  any  reflection  upon  his  character  or 
honour.  That  that  intention  was  present  to  the  mind  of  this  defendant,  is  clear  from 
two  or  three  passages.  One  is  in  the  memorandum  of  agreement  of  the  1st  of 
January,  1859, — a  very  carefully  worded  passage  :  "If  at  the  end  of  three  years  from 
the  date  hereof,  it  shall  appear  that  one  fourth  of  the  netavei-age  annual  profits  during 
that  period  made  by  me  in  the  said  business  shall  amount  to  more  than  5001.,  then 
and  in  that  case  the  said  annuity  shall  thenceforth  be  increased  to  a  yearly  sum  equal 
to  one  fourth  of  such  net  average  annual  profits  made  by  me  in  the  said  business  during 
the  said  three  years."  The  person  who  drew  that  document  was  evidently  desirous  to 
guard  against  a  partnership ;  for,  the  concluding  sentence  of  the  memorandum  is  as 
follows, — "  Moreover,  in  no  case  are  you  to  be  considered  as  a  partner  with  me  in  the 
said  business  of  an  underwiiter.'  All  notion  of  a  participation  in  profits  is  carefully 
avoided.  When  we  come  to  the  marriage-settlement,  we  find  an  express  assignment 
to  the  tiiistees  of  "  all  and  .singular  the  sums  of  money,  earnings,  pvfils,  and  emolu- 
ments which  are  tiow  in  the  hands  of  Fenn,  and  all  mch  as  shall  hereafter  come  into  the 
hands  of  Fenn,  on  account  or  in  respect  of  the  said  underwriting  business."  Here  is 
an  assignment  of  profits  by  name^  Then,  when  the  accumulated  pro-[656]-fits  shall 
have  reached  85001.,  and  continued  at  that  amount  without  reduction  for  two  years, 
the  trustees  are  to  re-assign  to  Sharp  the  younger  "the  said  moneys  and  jirofils  arising 
from  the  aforesaid  underwriting  business."  When  the  whole  deed  is  looked  at,  it 
amounts  in  substance  to  this,  that  the  first  5001.  of  the  yearly  profits  of  the  concern 
are  to  go  into  the  pocket  of  the  defendant, — being  10  per  cent,  on  a  sum  not  advanced, 
but  merely  guaranteed.  I  must  confess  that,  if  I  were  sitting  as  a  juryman,  I  should 
have  no  hesitation  in  coming  to  the  conclusion  that  the  real  substance  of  the  bargain 
was  for  a  share  of  tbe  profits,  and  nothing  else. 

MoNT.\GUE  Smith,  J.  I  am  of  the  same  opinion.  If  the  case  had  rested  on  the 
agreement  of  the  1st  of  January,  1859,  I  should  not  have  thought  that  any  partnership 
was  created.  That  is  a  mere  agreement  or  pi'omise  to  pay  the  defendant  5001.  a  year, 
and  a  further  sum  in  the  event  of  the  profits  of  the  business  reaching  a  given  amount. 
But  the  marriage-settlement  gives  the  defendant  a  right  to  receive  the'whole  "  earnings, 
profits,  and  emoluments  "  of  the  business,— at  once  and  absolutely  to  take  the  whole 
of  the  net  profits  of  the  business,  eo  nomine.  It  gave  him  all  the'  rights  of  a  partner, 
mcluding  a  right  to  an  account.  If  he  were  not  a  partner,  the  effect  would  be,  that 
the  whole  fund  applicable  to  the  payment  of  losses  would  we  entirely  taken  away.  If 
an  agreement  to  receive  half  the  pi'ofits  of  a  concern  makes  a  man  a  partner,  how  is  he 
less  a  partner  if  he  stipulates  to  receive  the  whole  ?  By  this  deed  the  defendant  is  to 
receive  the  profits  of  the  business  as  profits,  and  he  thereby  deprives  the  creditors  of 
the  fund  out  of  which  losses,  if  any,  were  to  be  paid.  All  the  usual  tests  of  a  partner 
ship  are  satisfied. 

Judgment  for  the  plaintiffs. 
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[657]     Frances  Matthey,  Administratrix  of  Fredeiick  Matthey,  Deceased  v. 
Wiseman  and  Another.     May  16th,  1865. 

[S.  C.  34  L.  J.  C.  P.  216  ;  12  L.  T.  846;  1 1  Jur.  N.  S.  603  ;  13  W.  R.  914.  Eefened 
to,  London  Corpm-ation  v.  Cox,  1867,  L.  R.  2  H.  L.  258;  Cooke  v.  Gill,  1873, 
L.  R.  8  C.  P.  113.] 

1.  The  custom  of  foreign  attachment  in  the  city  of  London  does  not  warrant  proceedings 
against  one  who  at  the  time  of  their  commencement  was  dead. — 2.  Held,  therefore, 
that  a  judgment  and  execution  and  payment  by  the  garnishees  in  a  suit  so  commenced 
in  the  Mayor's  court  cannot  be  set  up  by  them  as  an  answer  to  a  claim  against  them 
by  the  personal  representative  of  the  deceased,  for  a  debt  due  to  him  in  his  life-time, 
notwithstanding  that  the  letters  of  administration  were  granted  before  execution 
had,  and  that  (as  was  suggested)  by  the  custom  she  might  have  appeared  in  the 
Mayor's  court  and  dissolved  the  attachment — 3.  Weslohy  v.  Day,  2  Ellis  &  B.  605, 
distinguished. 

This  was  an  action  by  the  plaintiff,  administratrix  of  Frederick  Matthey,  deceased, 
for  money  payable  to  Frederick  Matthey,  the  intestate,  in  his  life-time,  for  money  received 
by  the  defendants  for  the  use  of  the  said  Frederick  Matthey,  and  for  money  found  due 
from  the  defendants  to  the  said  Frederick  Matthey  on  accounts  stated  between  them, 
and  for  money  payable  by  the  defendants  to  the  plaintifl"  as  .administratrix,  for  money 
received  by  them  for  the  use  of  the  plaintiff  as  administratrix  :  Claim,  30001. 

The  defendants  pleaded, — thirdly,  that  the  plaintiff,  as  such  administratrix  as 
aforesaid,  ought  not  further  to  maintain  her  action  against  the  defendants,  because 
they  said,  that  the  city  of  London  now  i.s,  and  immemorialh^  has  been  an  antient 
citv,  and  that  there  is,  and  immemoriall}'  has  been,  a  custom  therein,  that  if  any 
person  affirms  or  hath  affirmed  a  plaint  in  debt  in  the  court  of  Her  present  Majesty 
or  her  predecessors.  Kings  or  Queens  of  England,  held  or  to  be  held  before  the 
mayor  and  aldermen  of  the  .said  city  for  the  time  being,  in  the  chamber  of  the 
Guildhall  of  the  said  city,  within  the  said  city,  according  to  the  custom  of  the 
said  city,  and  upon  such  plaint  it  be  oi'  hath  been  commanded  by  the  court  to  any 
of  the  serjeants-at-maee  and  ministers  of  the  said  court  to  summon  such  person 
named  defendant  in  such  plaint  to  appear  in  the  same  court  to  answer  the  plaintiff 
in  such  plaint ;  and  if  it  is  or  has  been  certified  and  returned  by  such  serjeant-at- 
mace  and  minister  of  the  court  that  the  defendant  in  such  plaint  has  or  had  nothing 
within  the  said  city,  or  the  liberties  thereof,  whereby  he  can  or  [658]  could  be 
summoned,  nor  is  nor  was  to  be  found  within  the  city,  and  such  defendant  at  that 
court,  being  solemnly  called,  makes  or  has  made  default,  and  in  the  same  court 
it  is  or  has  been  alleged  by  the  plaintiff  in  the  plaint  that  any  other  person  owes 
or  has  owed  to  any  such  defendant  any  sum  of  money  amounting  to  the  debt 
in  such  plaint  specified,  or  any  part  thereof,  then,  at  the  petition  of  such  plaintift' 
made  to  the  same  court  for  process  according  to  the  custom  of  the  said  city,  that 
is  to  say,  that  such  person  so  owing  or  having  owed  such  debt  as  afore.said,  being 
found  within  the  juri.sdiction  of  the  said  court,  may  or  might  be  warned  by  the  said 
serjeant-at-mace  or  minister  of  the  said  court  not  to  part  with  such  debt  or  sum  of 
monej'  so  being  in  his  hands  and  custody,  without  licence  of  the  said  court,  but  the 
same  in  his  hands  and  custody  keep  so  that  the  said  defendant  might  be  attached 
thereby,  that  he  might  appear  in  the  same  court  to  answer  the  said  plaintiff 
in  the  plea  in  such  plaint  specified, — it  is  and  has  been  commanded  by  the  court 
to  one  of  the  serjeants-at-mace  and  a  minister  of  the  court,  to  attach  such  defendant 
in  such  plaint  by  such  sum  of  money,  so  being  in  the  hands  or  custody  of  such 
other  person,  according  to  the  said  custom,  so  that  such  defendant  might  appear 
at  the  then  next  court  to  be  holden  before  the  said  mayor  and  aldermen,  in  the 
chamber  of  the  Guildhall,  to  answer  the  plaintiff  in  the  plea  in  such  plaint 
specified  ;  and  then,  if  such  serjeant>at-mace  and  minister  of  the  court  return 
and  certify  to  such  court  such  defendant  to  be  attached  accordingly  to  the 
said  custom,  by  such  sum  of  money,  so  being  in  the  hands  or  custody  of  such 
other  person,  "to  be  defended  and  kept  so  that  such  defendant  in  such  plaint 
named  might  appear  at  the  same  or  the  then  next  court  holden,  or  to  be 
holden,    to    answer   such    plaintiff   in    the    plea    in    such    plaint    speci-[659]-fied ; 
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and  if  the  defendant  at  that  and  three  other  courts  then  next  severally  holden  or  to 
be  holden  before  the  mayor  and  aldermen  of  the  said  city,  in  the  chamber  of  the 
Guildhall  of  the  said  city,"  being  solemnly  called,  does  not  appear,  but  makes  default, 
and  such  four  defaults  according  to  the  custom  of  the  said  city  are  recorded  against 
such  defendant  at  such  four  courts  after  such  attachment  made ;  and  if  such  plaintifl" 
in  such  plaint  named,  at  every  such  four  courts,  in  his  own  person  or  by  his  attorney 
appear  and  ofier  himself  against  such  defendant  in  the  plea  in  such  plaint  specifiecl, 
according  to  the  custom  of  the  said  city,  then,  at  the  last  of  the  said  four  courts,  or  at 
any  court  holden  or  to  be  holden  after  such  four  defaults  recorded,  at  the  petition  of 
such  plaintifl'  in  such  plaint  named  made  to  the  court,  it  is  and  has  been  used  for  the 
court  to  command  such  or  any  other  serjeant-at-mace  and  minister  of  the  court  to 
warn  such  other  person,  so  being  found  within  the  said  citj',  according  to  the  custom 
of  the  said  city,  to  be  and  appear  at  any  court  afterwards  to  be  holden  before  the 
mayor  and  aldermen  of  the  said  city,  to  shew  if  anything  he  has  or  knows  to  say  for 
himself  why  such  plaintiff'  in  such  plaint  ought  not  to  have  execution  of  such  sum  so 
attached  as  aforesaid ;  and  if  at  such  court  such  serjeant-at-mace  return  and  certify 
such  other  person  in  whose  hands  such  sum  of  money  is  or  has  been  attached  to  be 
warned,  according  to  such  custom,  to  be  and  appear  in  the  same  court  to  shew  such 
cause,  and  if  such  person  so  warned,  being  solemnly  called  at  such  court,  do  not 
appear  or  has  not  appeai'ed,  but  makes  or  has  made  default,  then  it  is,  and  from  time 
immemorial  it  has  been,  used  and  accustomed  for  such  court  to  award  such  plaintiff  to 
have  execution  of  such  sum  so  attached,  to  satisfy  such  plaintiff'  the  debt  in  such 
plaint  specified,  or  so  much  thereof  as  such  sum  so  [660]  attached  extends  or  has 
extended  to  satisfy,  by  sufficient  pledges  to  be  found  and  given  by  such  plaintiff'  in 
such  plaint  named  in  the  same  court,  according  to  such  custom,  to  restore  to  such 
defendant  such  sum  of  money  so  attached,  if  such  defendant  within  a  year  and  a  day 
thence  next  ensuing  come  or  has  come  into  the  court  so  holden,  and  disproves  or 
avoids,  or  has  disproved  or  avoided,  such  debt  in  such  plaint  mentioned,  according  to 
the  custom  of  the  said  city ;  and  that,  after  such  pledges  found  and  execution  had  of 
such  sum  so  in  the  hands  and  custody  of  such  other  person  attached  and  defended  by 
the  plaintiff'  in  such  plaint  named,  such  other  person  in  whose  hands  or  custody  such 
sum  is  or  has  been  attached  is  or  has  been  discharged  against  such  defendant  of  the 
sum  so  attached  and  had  in  execution,  and  such  defendant  in  such  plaint  named  is 
or  has  been  discharged  against  the  same  plaintiff'  of  so  much  of  his  debt  in  such  plaint 
demanded  by  such  plaintiflF,  so  long  as  such  judgment  and  execution  remains  in  force 
and  effect,  not  revoked  or  disproved  by  such  defendant ;  and,  if  such  sum  of  money 
so  attached  and  defended  and  had  in  execution  amount  not  nor  has  amounted  in  the 
whole  to  the  sum  of  the  debt  in  and  by  the  said  plaint  demanded  by  such  plaintiff" 
against  such  defendant,  then  such  plaintiff',  by  the  custom  of  the  said  court,  is,  and 
from  time  immemorial  has  been,  used  and  accustomed  to  have  process  against  such 
defendant,  according  to  such  custom,  for  the  residue  of  his  debt  by  him  in  such 
plaint  demanded  :  A\'eiment,  that  the  said  custom,  and  all  other  customs  of  the  said 
city  obtained  and  used  in  the  said  city  during  all  the  time  aforesaid,  were  by  authority 
of  a  parliament  holden  in  the  seventh  year  of  the  reign  of  His  Majesty  Richard  the 
Second,  late  King  of  England,  ratified  and  confirmed  to  the  then  mayor  and 
commonalty  of  the  said  city,  and  their  suc-[661]-cessors  :  That  C.  Kelson,  V.  B.  Tritton, 
E.  P.  Alderson,  P.  G.  Chapman,  and  E.  T.  Hankev,  trading  under  the  style  or  firm  of 
Kelson,  Tritton,  &  Co.,  and  hereinafter  called  Messrs.  Kelson,  Tritton,  &  Co.,  before 
the  commencement  of  this  action  of  the  plaintiff'  in  this  suit  against  the  defendant  in 
this  suit,  to  wit,  on  the  3rd  of  March,  1863,  in  their  own  proper  persons  came  into 
the  court  of  our  Sovereign  Lady  the  Queen  there,  before  the  mayor  and  aldermen  of 
the  said  city  of  London,  in  the  chamber  of  the  Guildhall  of  and  within  the  said  city, 
according  to  custom,  such  chamber  then  and  still  being  in  and  parcel  of  the  said  Guild- 
hall, and  then  and  there  affirmed  a  certain  plaint  against  Frederick  Matthey,  now 
deceased,  in  a  plea  of  debt  upon  demand  of  21831.  17s.  9d.  of  lawful  money  of  Great 
Britain  ;  and  the  same  Messis.  Kelson,  Tritton,  &  Co.,  then  in  the  same  court,  accord- 
nig  to  such  custom,  found  pledges  to  prosecute  such  suit,  to  wit,  John  Doe  and 
Richard  Roe,  and  then  and  there  appointed  in  their  stead  J.  M.  Peai-son,  their 
attorney  against  the  said  Frederick  Matthey  in  the  plea  of  the  said  plaint,  according 
tosuch  custom,  and  it  was  granted  to  them,  &:c.  :  whereupon,  at  the  petition  of  the 
said  Messrs.  Kelson,  Tritton,  &  Co.  then  and  there  made  to  such  court  by  their  said 
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attorney,  and  by  virtue  of  such  plaint,  it  was  then  and  there  commanded  by  the  said 
court  to  C.  Fitch,  then  being  one  of  the   serjeants-at-mace  of   such  court,  that  he, 
according  to  such  custom,  should  summon  by  good  summoners  the  said  Frederick 
Matthey  to  appear  at  the  same  court  so  holden  before  the  mayor  and  aldermen  of  the 
said  city,  in  the  chamber  of  the  Guildhall  of  the  said  cit}',  to  answer  the  said  Messrs. 
Kelson,  Tritton,  &  Co.  in  the  plea  in  such  plaint  specified,  and  that  the  .said  C.  Fitch 
should  return  and  certify  what  he  should  do  by  virtue  of  the  said  precept :  and  after- 
wards at  the  same  court,  the  [662]  said  C.  Fitch,  according  to  such  custom,  returned 
and  certified  to  the  same  court  that  the  said  Frederick  Matthey  had  nothing  within 
the  said  city,  or  the  liberties  thereof,  whereby  he  could  be  summoned,  nor  was  he  to 
be  found  within  the  same  ;  and  thereupon  the  said  Frederick  Matthey  was  then  and 
there  at  the  same  court  solemnly  called,  and  did  not  appear,  but  made  default ;  and 
thereupon  afterwards,  and  before  the  commencement  of  this  action,  to  wit,  on  the 
da\'  and  year  last  mentioned,  at  the  same  court,  it  was  alleged  by  the  .said  Messrs. 
Kelson,  Tritton,  &  Co.,  by  their  said  attorney,  that  the  said  James  Wiseman  and 
William  Wilson,  the  now  defendants,  owed  to  the  said  Frederick  Matthey  2 1 831.  17s.  9d. 
in  moneys  numbered,  as  the  proper  moneys  of  the  said  Frederick   Matthey,  and 
then  detained  the  same  in  their  hands  and  custody  :  That  they  the  now  defendants, 
at  the  time  when  it  was  by  the  said  Messrs.  Kelson,  Tritton,  &  Co.,  by  their  said 
attorney,  so  alleged  as  last  aforesaid,  were  and  were  found  within  the  said  city,  and 
within  the  jurisdiction  of  the  same  court ;  and  thereupon  the  said  Messrs.  Kelson, 
Tritton,  &  Co.,  by  their  attorney,  then  and  there  prayed  process,  according  to  such 
custom,  to  attach  the  said  Frederick  Matthey  by  the  said  21831.  17s.  9d.  so  being  in 
the  hands  and  custody  of  the  now  defendants,  so  that  the  said  Frederick  Matthey 
might  appear  at  the  next  such  court  to  be  held  before  the  mayor  and  aldermen  of  the 
said  city,  in  the  chamber  of  the  Guildhall  of  and  in  the  said  city,  to  answer  the  said 
Messrs.' Kelson,  Tritton,  &  Co.  in  the  plea  in  such  plaint  specified:  whereupon,  at 
their  said  petition,  it  was  then  and  there  commanded  by  such  court,  before  the  com- 
mencement of  this  action,  to  the  said  serjeant-at-mace  and  minister  of  the  said  court, 
that  he,  according  to  such  custom,  should  attach  the  said  Frederick  Matthey  by  the 
said  21831.  17s.  9d.  so  being  in  the  [663]  hands  and  custody  of  the  now  defendants 
as  aforesaid,  and  the  same  in  their  hands  and  custody  defend  and  keep,  according  to 
such  custom,  so  that  the  said  Frederick  Matthey  might  appear  at  the  then  next  such 
court  to  be  holden  before  the  .said  mayor  and  aldermen  of  the  said  cit}',  in  the  Guild- 
hall of  the  said  city,  to  wit,  on  the  4th  of  March  then  next,  according  to  such  custom, 
to  answer  the  said  Messrs.  Kelson,  Tritton,  &  Co.  in  the  plea  in   the  said  plaint 
specified ;  and  that  the  said  serjeanUit-mace  and  ministei'  of  the  said  court  should 
then  return  and  certify  to  such  couit  what  he  should  do  by  virtue  of  that  precept; 
and  the  same  day  was  given  to  the  said  Messrs.  Kelson,  Tritton,  &  Co.  :  That  after- 
wards, and  before  the  commencement  of  this  suit,  to  wit,  on  the  day  and  year  last 
aforesaid,  they  the  now  defendants,  being  then  found  within  the  said  city,  and  within 
the  jurisdiction  of  the  .said  court,  were  then  and  there  duly  warned,  according  to  the 
said  custom,  by  the  said  .serjeant-at-mace  and  minister  of  the  said  court,  not  to  part 
with  the  said  "sum  of  21831.  17s.  9d.  without  the  licence  of  the  said  court,  but  the 
same  in  their  hands  and  custody  safely  to  keep  so  that  the  said  Frederick  Matthey 
might  be  attached  thereby  that  he  might  appear  at  the  said  then  next  court  to  answer 
the  said  Messrs.  Kelson,  Tritton,  &  Co.  in  the  said  plea  in  the  said  plaint  specified ; 
and  therebv  the  said  serjeant-at-mace  duly  attached  the  said  Frederick  Matthey  by 
the  said  sum  of  21831.  17s.  9d.  ;  and  that  afterwards,  to  wit,  at  the  said  then  next 
court  holden  before  the  said  mayor  and  aldermen  of  the  said  city,  in  the  said  chamber 
of  the  Guildhall  of  the  .said  city',  on  the  said  4th  of  March  in  the  year  last  aforesaid, 
the  said  Messrs.  Kelson,  Tiitton,  &  Co.,  by  their  said  attorney,  appeared,  and  the  said 
serjeant-at-mace  returned  and  certified  to  the  same  court  that  he  by  virtue  of  the  said 
precept  [664]  had  thereupon,  to  wit,  on  the  3rd  of  March  in  the  year  last  aforesaid, 
between  the  hours  of   12  and   1   of  the  clock  in  the  afternoon,  attached  the  said 
Frederick  Matthey  hv  the  said  21831.  17s.  9d.,  so  being  in  the  hands  and  custody  of 
the  now  defendants,  and  the  same  had  defended  and  kept  in  their  hands  and  custody, 
according  to  such  custom,  so  that  the  said  Frederick  Matthey  might  appear  at  the 
said  court  so  holden  on  the  said  4th  of  March  in  the  year  last  aforesaid,  to  answer  the 
said  Messrs.  Kelson,  Tritton,  &  Co.  in  the  said  plea  in  their  said  plaint  specified  :  and 
thereupon  the  said  Frederick  Matthey,  at  the  same  court,  was  solemnly  called,  but 
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did  not  appear,  but  then  made  a  first  default,  which  said  first  default  at  the  same 
court  was  recorded  according  to  such  custom;  and  thereupon,  according  to  such 
custom,  a  further  day  was  then  given  by  the  same  court  to  the  said  Frederick 
Matthe'y  to  appear  at  the  then  next  such  court  to  be  holden  before  the  mayor  and 
aldermen  of  the  said  city,  in  the  chamber  of  the  Guildhall  of  the  said  city,  on  the  5th 
dav  of  March  in  the  year  last  aforesaid,  to  answer  the  said  Messrs.  Kelson,  Tritton, 
&  Co.  in  the  plea  in  their  said  plaint  specified ;  and  the  same  day  was  by  the  said 
court  given  to  the  said  Messi's.  Kelson,  Tritton,  &  Co.,  according  to  such  custom  ;  at 
which  said  next  such  court,  holden  on  the  day  and  year  last  mentioned,  the  said 
Messrs.  Kelson,  Tritton,  &  Co.,  by  their  attorney,  appeared  and  offered  themseh-es 
against  the  said  Frederick  Matthey  in  the  plea  in  the  said  plaint  specified,  according 
to  such  custom  ;  and  thereupon  at  the  same  court  the  said  Frederick  Matthey  was 
again  solemnly  called,  but  did  not  appear,  and  then  made  a  second  default,  which  was 
recorded  at  the  same  court,  according  to  such  custom  :  and  thereupon,  according  to 
such  custom,  a  further  day  was  then  given  by  the  said  court  to  the  said  Frederick 
Matthey  to  appear  at  [665]  the  then  next  such  court,  to  be  holden  before  the  mayor 
and  aldermen  of  the  said  city  on  the  6th  of  March  in  the  year  last  aforesaid,  to  answer 
the  said  Messrs.  Kelson,  Tritton,  &  Co.  in  the  plea  in  their  said  plaint  specified  ;  and 
the  same  day  was  by  the  same  court  given  to  the  said  Messrs.  Kelson,  Tritton,  &  Co., 
according  to  such  custom  ;  at  which  said  next  such  court,  holden  on  the  day  and  year 
last  aforesaid,  the  said  Messrs.  Kelson,  Tritton,  &  Co.,  by  their  said  attorney,  appeared 
and  oftei-ed  themselves  against  the  said  Frederick  Matthey  in  the  plea  in  their  said 
plaint  specified,  according  to  such  custom :  and  thereupon,  at  the  same  court,  the  said 
Frederick  Matthey  was  again  solemnly  called,  and  did  not  appear,  but  then  made  a 
third  default,  which  was  recorded  at  the  same  court,  according  to  such  custom  ;  and 
thereupon,  according  to  such  custom,  a  fui'ther  day  was  then  given  by  the  same  court 
to  the  said  Frederick  Matthey  to  appear  at  the  then  next  such  court,  before  the  mayor 
and  aldermen  of  the  said  city  of  London,  to  be  holden  in  the  chamber  of  the  Guildhall 
of  the  said  city  on  the  7th  of  March  in  the  3'ear  last  aforesaid,  to  answer  the  said 
Messrs.  Kelson,  Tritton,  &  Co.  in  the  plea  in  their  said  plaint  specified  ;  and  the  same 
day  was  by  the  same  court  given  to  the  said  Messrs.  Kelson,  Tritton,  &  Co.,  according 
to  such  custom ;  at  which  said  next  such  court  holden  on  the  day  and  year  last 
mentioned,  the  said  Messrs.  Kelson,  Tritton,  &  Co.,  by  their  attorney,  appeared  and 
offered  themselves  against  the  said  Frederick  Matthey  in  the  plea  in  their  said  plaint 
specified,  according  to  such  custom  ;  and  thereupon,  at  the  same  court,  the  said 
Frederick  Matthey  was  again  solemnly  called,  and  did  not  appear,  but  then  made  a 
fourth  default,  which  was  recorded  in  the  same  court,  according  to  such  custom  ;  And 
thereupon,  afterwards,  and  after  the  said  four  defaults  had  been  recorded  as  [666] 
aforesaid  by  the  same  court  against  the  said  Fi'ederick  Matthey  in  the  plea  aforesaid, 
according  to  such  custom,  the  .said  Messrs.  Kelson,  Tritton,  &  Co.,  by  their  attorney, 
then  at  the  same  court  prayed  process  according  to  such  custom,  to  warn  the  now 
defendants,  the  garnishees,  to  be  and  appear  in  the  same  court  to  be  holden  on 
Tuesday  the  24th  of  November  in  the  year  last  aforesaid,  to  shew  cause  why  the  said 
Messrs.  Kelson,  Tritton,  &  Co.  should  not  have  execution  of  the  said  21831.  I7s.  9d. 
so  attached  in  their  said  hands  and  custody  ;  whereupon,  at  such  said  court  so  holden 
as  aforesaid,  at  the  said  petition  of  the  said  Messrs.  Kelson,  Tritton,  &  Co.  made  in 
such  court,  it  was  commanded  by  the  same  court  to  the  said  serjeant-at-mace  that  he, 
according  to  such  custom,  should  warn  and  make  known  to  the  now  defendants,  being 
the  garnishees,  to  be  and  appear  in  such  court  to  be  so  as  aforesaid  holden  on  the  said 
24th  of  November  in  the  year  last  aforesaid,  to  shew  cause  why  the  said  Messrs. 
Kelson,  Tritton,  &  Co.  should  not  have  execution  of  the  said  21831.  17s.  9d.  so 
attached  in  their  hands  and  custody,  and  that  the  said  serjeant-at-mace  should  then 
return  and  certify  to  the  same  court  what  he  should  do  by  virtue  of  such  precept ; 
and  the  same  day  was  given  by  the  same  court  to  the  said  Messrs.  Kelson,  Tritton,  & 
Co.  to  be  there,  according  to  such  custom  :  That  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  they  the  now  defendants  were  in  the  said  city  duly  warned  by  the 
said  serjeant-at-mace  to  be  and  appear  at  such  court  to  be  so  as  aforesaid  holden  on 
the  said  24th  day  of  November  then  instant  to  shew  cause  why  the  said  Messrs. 
Kelson,  Tritton,  &  Co.  should  not  have  execution  of  the  said  21831.  17s.  9d. ;  at  which 
said  court  holden  on  the  said  24th  day  of  November  last  aforesaid,  the  said  Messrs 
Kelson,  Tritton,  &  Co.,  by  their  said  attorney,  appeared,  and  the  [667]  said  Serjeant 
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at  mace  then  returned  and  certified  to  the  same  court  that  he  by  virtue  of  such 
precept  to  him  directed,  and  according  to  such  custom,  had  warned  and  made  known 
to  the  now  defendants,  the  garnishees,  to  be  and  appear  at  the  same  court  to  shew 
such  cause  :  and  thereupon,  at  the  same  court,  the  now  defendants,  the  garnishees  in 
such  attachment,  were  solemnly  called  aceoi-ding  to  snch  custom,  and  did  not  appear, 
but  made  default ;  and  thereupon,  according  to  such  custom,  it  was  considered  by  the 
same  court  that  the  said  Messrs.  Kelson,  Tritton,  &  Co.  should  have  execution  of  the 
said  21831.  17s.  9d.  in  moneys  numbered  so  attached,  and  that  they  should  retain  and 
hold  the  same  in  full  satisfaction  of  the  like  sum  of  21831.  I7s.  9d.,  being  the  amount  of 
the  debt  in  the  said  plaint  mentioned,  by  sufficient  pledges  to  be  found  and  given  by 
the  said  Messrs.  Kelson,  Tritton,  &  Co.  in  the  same  court,  according  to  such  custom, 
to  restore  to  the  said  Frederick  Matthey  the  said  21831.  17s.  9d.  so  attached,  if 
the  said  Frederick  Matthey  within  a  year  and  a  day  thence  next  ensuing  should 
come  into  the  said  court  and  disprove  and  avoid  the  same  debt  in  the  said  plaint 
mentioned  ;  whereupon  the  said  Messrs.  Kelson,  Tritton,  &  Co.  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  at  the  same  court,  according  to  such  custom, 
found  sufficient  pledges,  to  wit,  F.  H.  Janson  and  Alfred  Wilson,  to  i-estore  to  the 
said  Frederick  Matthey  the  said  21831.  17s.  9d.  so  attached,  if  the  said  Frederick 
Matthey,  within  a  year  and  a  day  thence  next  ensuing,  should  come  into  the  same 
court,  h'olden  as  aforesaid,  and  disprove  or  avoid  the  debt  in  the  said  plaint  mentioned, 
according  to  such  custom  :  and  thereupon  the  said  Messrs.  Kelson,  Tritton,  &  Co. 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  for  the  purpose  of  obtaining 
execution  of  the  said  sum  of  21 831.  i7s.  9d.  [668]  so  attached  as  aforesaid,  sued  out 
of  the  same  court,  according  to  the  custom  of  the  said  court,  a  certain  precept  directed 
by  the  said  court  to  the  said  C.  Fitch,  lieing  one  of  the  serjeants-at-mace  of  the  said 
court ;  whereupon  he  was  commanded  by  the  said  court  that  he  should  take  the  now 
defendants  if  they  were  to  be  found  within  the  liberties  of  London,  and  them  should 
safely  keep  so  that  he  might  have  their  bodies  there  in  court  without  delay,  to  satisfy 
the  said  Messrs.  Kelson,  Tritton,  &  Co.  21831.  17s.  9d.  attached  in  their  hands  at  the 
suit  of  the  said  Messrs.  Kelson,  Tritton,  &  Co.,  as  the  proper  moneys  of  the  said 
Frederick  Matthey,  by  due  process  of  attachment  and  judgment  of  the  court  there 
recovered  against  them  the  said  defendants,  according  to  the  tenor  and  effect  of  the 
said  judgment  thereof  given  ;  and  which  said  precept  was  afterwards,  and  within  the 
jurisdiction  of  the  said  court,  to  wit,  on  the  day  and  year  aforesaid,  delivered  to  the 
said  Serjeant  at-mace,  to  be  executed  in  dne  form  of  law :  And  thereupon  the  now 
defendants,  afterwards,  and  after  the  commencement  of  this  action,  and  whilst  the 
said  precept  was  in  the  hands  of  the  said  serjeant-at-mace  for  the  purpose  of  being 
executed,  to  wit,  on  the  day  and  year  last  aforesaid,  being  then  within  the  city  of 
London  and  the  jurisdiction  of  the  said  court,  were  then  and  there  forced  and  obliged, 
and  then  and  there  necessarily  did  foi-  the  purpose  of  satisfying  the  said  judgment, 
pay  to  the  said  Messrs.  Kelson,  Tritton,  i^'  Co.  the  said  sum  of  21831.  17s.  9d.,  accord- 
ing to  the  exigency  of  the  said  precept,  and  thereby  the  said  Messrs.  Kelson,  Tritton, 
&  Co.  then  and  there,  according  to  the  custom  of  the  said  court,  had  execution  of  the 
said  debt  of  21831.  17s.  9d.  against  the  now  defendants,  the  said  garnishees,  according 
to  the  tenor  of  such  judgment  in  that  behalf  given ;  and  thereby  the  said  execution 
was  then  executed,  as  by  the  recoid  [669]  and  proceedings  thereof  remaining  in  the 
chamber  of  the  Guildhall  of  the  city  of  London  aforesaid,  more  fully  appears  :  That 
the  said  21831.  17s.  9d.  so  attached,  and  of  which  the  said  Messrs.  Kelson,  Tritton,  & 
Co.  had  execution  by  virtue  of  such  judgment,  accrued  due  from  the  now  defendants 
to  the  said  Frederick  Matthey,  and  the'said  Frederick  Matthey 's  cause  of  action  in 
respect  thereof,  and  the  cause  of  action  of  the  now  plaintiff"  as  administratrix  of  the 
said  Frederick  Matthey  in  respect  thereof,  arose  within  the  city  of  London  and  the 
jurisdiction  of  the  said  court,  and  not  elsewhere  ;  and  that  the  said  21831.  17s.  9d.  were 
so  attached  before  and  paid  after  the  commencement  of  this  suit ;  and  that  the  said 
execution  was  duly  executed  in  the  .said  city  according  to  the  custom  of  the  said  city ; 
and  that  the  said  judgment  and  execution  are  still  in  force,  and  not  in  the  least  by 
the  plaintiff  otherwise  disproved  or  avoided  ;  and  that  the  said  sum  of  21831.  17s.  9d. 
claimed  by  the  plaintiff' as  such  administratrix  of  the  said  Frederick  Matthey  deceased 
in  this  action  is  the  very  same  and  identical  sum  of  21831.  r7s.  9d.  so  attached  and 
taken  in  execution  by  the  said  Messrs.  Kelson,  Tritton,  &  Co.  by  virtue  of  the  judg- 
ment aforesaid  :  wherefore  the  defendants  prayed  judgment  if  the  now  plaintiff,  as 
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such  administratrix  as  aforesaid,  ought  further  to  maintain  her  said  action  against 

^^  To  this  plea  the  plaintiff  replied  that,  before  the  time  of  the  affirming  of  the  said 
plaint,  the  said  Frederick  Matthey  died,  and  he  was  then  dead. 

The  defendants  rejoined,  that  the  defendant  Frederick  Matthey  at  the  time  of 
his  death  was  indebted  to  Messrs.  Kelson,  Tritton,  &  Co.  in  21831.  17s.  9d.  for  money 
lent  bv  the  said  Messrs.  Kelson,  Tritton,  &  Co.  for  the  u.se  of  the  said  Fredenek 
Matthey  in  his  life-time  and  at  his  request,  and  for  money  found  to  be  [670]  due  from 
the  said  Frederick  Matthey  in  his  life-time  upon  accounts  stated  between  the  said 
Messrs.  Kelson,  Tritton,  &  Co.  and  the  said  Frederick  Matthey  ;  and  that,  at  the  time 
of  the  affiiming  of  the  said  plaint  in  the  said  Mayor's  court  as  in  the  third  plea 
mentioned,  neither  the  plaintiff  nor  any  other  person  had  administered  to  the  estate 
and  effects'  of  the  said  Frederick  Matthey  deceased ;  and  that  the  said  Messrs.  Kelson, 
Tritton,  &  Co.  were  entitled  to  recovei-  against  the  estate  of  the  said  Frederick 
Matthey  deceased  the  said  sum  of  -21831.  17s.  9d.,  and  that  they  the  said  Messi's. 
Kelson,"  Tritton,  &  Co.  affirmed  the  said  plaint  in  the  said  Mayor's  court  as  in  the 
third  plea  mentioned,  according  to  the  custom  of  the  said  city  of  London,  and,  before 
execution  was  had  of  the  said  sum  as  in  the  third  plea  mentioned,  the  plaintiff  took 
out  letters  of  administration  to  the  estate  and  effects  of  the  said  Frederick  Matthey 
deceased,  and  had  notice  of  the  premises ;  and  thereupon  the  plaintiff',  as  such  adminis- 
tratrix as  aforesaid,  afterwards,  and  before  execution  was  had  of  the  said  sum  as  afore- 
said, might,  according  to  the  practice  of  the  said  Mayor's  court,  and  the  custom  of  the 
said  city  of  I^ondon,  have  caused  an  appearance  to  be  entered  to  the  said  plaint  of  the 
said  Messrs.  Kelson,  Tritton,  and  Co.,  and  might  have  defended  the  same,  or  she  might, 
according  to  the  practice  of  the  said  Mayor's  court  and  the  custom  of  the  said  city 
London, "have  dissolved  the  said  attachment  as  in  the  third  plea  mentioned,  and 
defended  the  said  plaint  so  affirmed  by  the  said  Messrs.  Kelson,  Tritton,  &  Co.  against 
the  said  Frederick  Matthey  deceased  ;  and  that  all  proceedings  were  had  in  the  matter 
of  the  said  plaint  and  the  said  attachment  as  in  the  third  plea  mentioned,  according 
to  the  practice  of  the  .said  Mayor's  court,  and  the  custom  of  the  said  city  of  London, 
and  in  pursuance  thereof. 

[671]  The  plaintiff  demurred  to  this  rejoinder,  the  ground  of  demurrer  stated  in 
the  margin  being,  "  that  the  plea  does  not  shew  that  the  proceedings  in  the  Mayor's 
court  have  been  in  accordance  with  the  custom  alleged  in  the  plea,  and  that  the  custom 
does  not  shew  any  right  of  affii'ming  a  plaint  against  a  dead  man."     Joinder. 

Hannen,  in  support  of  the  demurrer  {ay.  The  third  plea  sets  out  the  proceedings 
in  the  Mayor's  court,  and  alleges  that  after  the  commencement  of  this  action  Messrs. 
Kelson,  Tritton,  &  Co.,  the  plaintiffs  in  that  suit,  had  execution  of  the  debt  against 
the  now  defendants,  as  garnishees,  and  that  they  paid  the  debt  now  sought  to  be 
recovered.  The  plaintiff  replies  that,  at  the  time  of  affirming  the  plaint  in  the  Mayor's 
court,  Frederick  Matthey,  the  person  against  whom  those  proceedings  were  instituted, 
was  dead.  The  rejoinder  in  substance  alleges  that,  at  the  time  of  affirming  the  plaint 
in  the  Mayor's  court,  no  administration  had  been  taken  out  to  the  estate  of  Frederick 
Matthey,  but  that,  before  execution  had  and  executed  in  the  Mayor's  court,  the 
plaintiff  administered,  and  that  she  might  then,  according  to  the  practice  of  that  court, 
have  appeared  and  dissolved  the  attachment.  The  question,  therefore,  to  be  deter- 
mined upon  this  demurrer  is,  whether  by  the  custom  of  the  city  of  London  proceed- 
ings by  way  of  foreign  attachment  can  be  had  against  a  man  who  has  ceased  to  exist, 
and,  if  so,  [672]  whether  such  a  custom  can  be  sustained.  In  Pulling's  Laws  and 
Customs  of  London,  p.  189,  the  practice  is  thus,  and  it  is  believed  correctly,  stated  : 
— "The  custom  of  foreign  attachment  in  London  was  certified  into  court  in  an 
old  case  (af  to  be,  '  that,  if  a  plaint  be  affirmed  in  London  before,  &c.,  against  any 

{ay  The  points  marked  for  argument  on  the  part  of  the  plaintifl' were  as  follows  : — 

"1.  That  the  custom  alleged  is  not  a  custom  to  affirm  a  plaint  against  a  dead 
person : 

"  2.  That,  if  the  custom  be  so  alleged,  it  is  a  bad  one  : 

"  3.  That  the  lejoinder  is  a  departui'e  from  the  plea,  and  does  not  warrant  a  plaint 
against  Frederick  Matthey  after  his  death." 

(n)2  Per  Sterkey,  Recorder,  22  E.  4,  fo.  30  b.,  pi.  11  ;  Roll.  Abr.  554;  and  also  in 
PiObertlwu  v.  Xorroi/,  Kiny-al-Arms,  Dyer,  83  a.  :  and  see  Coke's  Entries,  139. 


18  C  B.  (N.  S.)  673.  MATTHEY   V.  WISEMAN  609 

person,  and  it  be  returned  nihil,  if  the  plaintilf  will  surmise  that  another  person  within 
the  city  is  a  debtor  to  the  defendant  in  any  sum,  he  shall  have  garnishment  against 
him,  to  warn  him  to  come  in  and  answer  whether  he  be  indebted  in  the  manner 
alleged  by  the  other  :  and,  if  he  comes,  and  does  not  deny  the  debt,  it  shall  be  attached 
in  his  hands  ;  and,  after  four  defaults  recorded  on  the  part  of  the  defendant,  such 
person  shall  find  new  surety  to  the  plaintifl'  for  the  said  debt ;  and  judgment  shall  be 
that  the  plaintiff  shall  have  judgment  against  him,  and  that  he  shall  be  quit  against 
the  other  after  execution  sued  out  by  the  plaintiti".'  As  the  original  object  of  this 
process  was  to  compel  the  defendant's  appearance  and  to  give  bail  to  the  action,  the 
attachment  is  at  an  end  immediately  that  is  done.  In  practice,  however,  the  real 
defendant  is  not  actually  served  with  any  process  or  notice  at  all,  but,  as  a  necessary 
foundation  for  the  attachment,  the  plaintifl'  makes  an  affidavit  of  the  debt ;  the  names 
of  the  parties  with  a  memoiandum  of  the  attachment  are  then  entered  in  a  book, 
called  the  action-book,  preserved  in  the  office  of  the  court,  and  an  attachment-paper  is 
prepared  by  the  plaintiff's  attorne}',  and  notice  thereof  served  upon  the  person  in 
possession  of  the  property,  who  is  thenceforward  called  the  garnishee  or  person  warned. 
The  notice  is  that  all  the  goods,  moneys,  and  effects  of  the  defendant  then  in  the 
gar-[673]-nishee's  possession,  or  which  may  thereafter  come  to  his  possession,  or  the 
debt  or  debts  due  from  him  to  the  defendant,  are  attached  to  answer  the  plaintiff's 
demand  ;  and  that  he  (the  garnishee)  is  not  to  part  with  such  goods,  or  pay  over  such 
debts,  without  the  licence  of  the  court  No  precept  or  process  is  ever  issued  against 
the  defendant,  nor  any  actual  default  made,  nor  are  there  any  returns  of  nihil  or 
defaults  or  otherwise  actually  made  to  any  process,  although  there  are  entries  thereof 
on  the  record,  and  the  omission  of  such  entries  would  be  fatal.  The  serjeant-at-mace 
serves  the  attachment  on  the  garnishee,  and  makes  an  entry  thereof  in  the  action- 
book  ;  and  thenceforward  the  proceedings  are  against  the  garnishee,  who  either 
appears  and  disputes  the  attachment  (a)'  or  suffers  the  property  to  be  taken  by  default." 
But  there  is  no  pretence  for  saying  that  this  ceremony,  sufficiently  absurd  in  the  case 
of  a  living  person,  may  be  gone  through  where  the  person  who  is  supposed  to  be 
summoned  and  to  have  notice  is  dead.  It  would  be  an  outrage  against  the  first 
principles  of  justice.  The  party  must  either  be  summoned  or  have  notice,  otherwise 
the  proceedings  will  be  invalid  :  Andrews  v.  Chrke,  Carth.  25,  Comb.  109,  1  Show.  11 ; 
Fisher  v.  Lane,  .3  Wils.  297.  In  the  last-mentioned  case,  the  Chief  Justice  observes, — 
"  Customs  of  particular  cities  may  deviate  from  the  course  of  the  common  law,  but  a 
custom  contrary  to  the  first  principles  of  justice  can  never  be  good  :  so  this  custom, 
7iot  fo  summon  or  give  twtice  to  a  defendant  in  a  suit  commenced  against  him.  is  contrary 
to  the  first  principles  of  justice,  and  (in  my  [674]  opinion,  as  at  present  advised,)  cannot 
be  good."  And,  in  giving  judgment,  the  court  say  :  "The  now  plaintiff",  Mrs.  Fisher, 
residing  in  the  city  of  Lonclon,  is  sued  in  London  by  process  whereof  she  has  no  notice, 
and  does  not  appear,  whereupon  the  officer  attaches  the  money  of  John  Fisher,  the 
intestate,  in  the  hands  of  the  now  defendants.  Lane  and  others,  that  is  to  say,  attaches 
Mrs.  Fisher  by  the  debt  owing  to  her  by  a  third  person,  i.e.  the  officer  distrains  her  to 
appear.  If  she  appears,  there  is  an  end  of  the  foreign  attachment :  it  is  like  the 
process  in  the  courts  at  Westminster,  by  way  of  distraining  issues  to  compel  an 
appearance.  It  is  not  necessary  to  repeat  particularly  the  evidence  of  this  judgment 
in  the  foreign  attachment,  which  consisted  only  of  minutes  taken  from  a  book  kept 
for  that  purpose ;  and  those  minutes,  which  an  officer  read  from  a  paper  in  his  hand, 
were  the  onl}^  evidence  of  the  judgment :  and,  iif  this  be  all,  the  judgment  is  erroneous  ; 
it  is  said  to  be  for  the  default  of  Mrs.  Fisher's  appearance  :  she  made  no  default,  for  it 
appears  she  never  uns  summoned  or  had  notice,  which  is  contrary  to  the  principles  of 
justice."     How  could  these  proceedings  compel  the  appearance  of  a  dead  man  ? 

H.  James  (with  whom  was  Gates),  contra  (af.     There  being  a  debt  due  to  Matthey 

(ay  That  is,  by  disputing  his  own  liability  to  the  attachment,  as,  by  a  denial  of 
any  debt  owing  from  himself,  or  of  the  defendant's  title  to  the  property  attached,  or 
by  setting  up  a  lien  :  Giles  v.  Nathan,  5  Taunt.  558,  Nathan  v.  Giles,  1  Marsh.  226. 

(af  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as  follows  : — 

"1.  That  the  rejoinder  shews  that  the  proceedings  in  the  Mayor's  court  were  in  accord- 
ance with  the  custom  of  the  city  of  London,  and  that  such  custom  is  reasonable  and  good : 

"2.  That  the  plaintift"s  replication  to  the  defendant's  third  plea  is  bad,  on  the 
ground  that  it  raises  an  immaterial  issue." 
C.  P.  XXII.— 20 
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from  a  person  being  within  the  jurisdiction,  the  proceedings  in  the  Mayor  s  court  were 
fullv  warranted  bv  the  custom,  which  is  so  well  known  and  so  farmly  established  that 
it  would  be  r675]"idle  to  cite  authorities  in  support  of  it.  The  plaintiffs  in  the  Mayor  s 
court  having  no  notice  that  Matthey  was  dead,  proceed  in  the  usual  course,  and  get 
iudc^raent  aixl  execution  against  the  garnishees,  who,  having  no  means  of  contesting 
theloropiietv  of  the  proceeding.s,  are  compelled  to  pay  the  amount.  A  judgment  of  a 
court  of  record,— which  this  is,  though  an  inferior  one,— is  clearly  a  good  protection 
to  the  defendants  under  such  circumstances.  It  is  admitted  upon  the  record  that  the 
now  plaintiff  had  notice  of  the  attachment  and  of  all  the  proceedings  :  and  she  might 
have  come  in  and  dissolved  the  attachment  by  giving  bail.  The  defendants,  on  the 
other  hand,  had  no  notice  of  the  death,  and  no  means  of  defeating  the  attachment. 
There  are  'numerous  authorities  to  shew  that,  where  money  has  been  paid  under  a 
iudt'ment  of  the  Mayor's  court,  valid  upon  the  face  of  it,  such  payment  is  a  discharge 
of  the  debt,  even  though  it  should  turn  out  that  the  Mayor's  court  had  no  jurisdiction 
to  try  the  matter :  see  Hnrrivgtm  v.  Macmmrk,  5  Taunt.  228,  1  Marsh.  .33  ;  Hanha  v. 
Self,  5  Taunt.  234,  n.  Almost  all  the  cases  on  the  subject  are  collected  in  IFedohy  v. 
Day,  2  Ellis  &  B.  60.5.  There,  in  an  action  of  debt  by  Westoby  against  Day,  the 
latter  pleaded  that  the  debt  had  been  attached  in  his  hands,  as  garnishee,  in  a  plaint 
of  debt  in  the  Mayor's  court  by  one  Caldwell  against  Westoby.  The  plaintiH  replied 
that  the  alleged  debt  sued  for  in  the  Mayor's  court  did  not  arise  or  accriie  within  the 
jurisdiction  of  that  court,  nor  had  that  court  had  at  any  time  jurisdiction  thereof  : 
and  the  replication  was  held  bad,  on  demurrer.  Lord  Campbell,  in  delivering  the 
judgment  of  the  court,  there  says  :  "  This  replication  allows  that  the  plea  replied  to  is 
c^ood  within  the  custom  of  foreign  attachment  in  the  city  of  London,  and  raises  the 
question  whether  the  garnishee,  aftei-  a  regular  judgment  and  [676]  execution  against 
him,  having  paid  the  debt,  may  be  compelled  to  pay  it  a  second  time  on  proof  in  this 
suit  that  the  debt  did  not  arise  within  the  jurisdiction  of  the  Mayor's  court.  The 
affirmative  would  often  work  great  hardship  and  injustice  to  the  garnishee,  who  may 
be  entirely  ignorant  of  the  origin  of  the  debt  sued  for,  who  has  no  means  of  contesting 
the  debt  except  by  appearing  and  putting  in  bail  to  the  original  action,  and  who  may 
be  wholly  unable  to  prove  that  the  debt  arose  out  of  the  jurisdiction  of  the  Mayor's 
court,  although  the  fact  be  so.  The  plaintiff  below,  to  render  his  proceedings  effectual 
against  the  garnishee,  is  not  even  bound  to  prove  the  existence  of  the  debt  alleged  to 
be  due  to  him  from  the  defendant  below,  nor  to  allege  that  it  arose  within  the  juris- 
diction of  the  inferior  court.  In  the  recent  case  of  De  Haber  v.  The  Quern  of  Pmiugal, 
17  Q.  B.  171,  we  expressed  an  opinion  that  'the  process  of  foreign  attachment  can 
only  be  duly  resorted  to  when  the  cause  of  action  arose  within  the  jurisdiction  of  the 
court  from  which  it  issues.'  But  we  said  :  '  The  garnishee  is  safe  by  paying  under  the 
judgment  of  the  court:'  adding, — 'The  objection  that  the  cause  of  action  did  not 
arise  within  the  jurisdiction  of  the  court,  if  jiroperly  taken,  must  prevail.'  But,  in  the 
absence  of  fraud,  the  objection,  as  against  the  garnishee,  comes  too  late  after  he  has 
paid  the  debt  to  the  plaintiff  below  under  a  regular  judgment."  All  the  reasoning 
there  applies  to  the  present  case.  [Montague  Smith,  J.  Might  you  not  have  moved 
for  a  prohibition  ?]  We  had  no  means  of  knowing  whether  or  not  Matthey  was  really 
dead.     We  were  bound  to  give  credit  to  the  proceedings  of  a  competent  court. 

Hannen,  in  reply.  In  IVedohy  v.  Day,  the  proceedings  were  valid  on  the  face  of 
them,  and  were  commenced  and  carried  on  against  a  real  person.  [Erie,  C.  J.  [677] 
Might  not  the  garnishees  have  pleaded  that  they  did  not  owe  the  money,  because  the 
man  was  dead?  James  stated  that  the  only  plea  admissible  is  nil  habet]  The 
reason  why  the  garnishee  is  not  entitled  to  intervene  is  given  in  2  Bell's  Commentaries 
on  the  Law  of  Scotland  (where  the  proceeding  is  well  known),  edit.  1826,  p.  66  :  "It 
is  the  business  of  the  original  creditor  alone  to  object  to  the  claim  of  the  arrestee; 
and,  if  he  do  not  appear  and  object,  the  arrestee  has  no  right  or  interest  to  take  up 
the  plea." 

Cur.  adv.  vult. 

Montague  Smith,  J.,  delivered  the  judgment  of  the  court  :— 

In  the  case  of  an  action  brought  by  the  administratrix  of  Frederick  Matthey,  the 
defendants  pleaded  to  the  farther  maintenance  of  the  action,  that  the  debt  sued  for 
had  been  attached  in  the  Lord  Mayor's  court  in  a  suit  instituted  by  Kelson  and  others 
against  the  intestate.  The  plea  sets  out  the  proceedings  in  the  Lord  Mayor's  court, 
and  alleges  that,  after  the  commencement  of  this  action,  Kelson  &  Co.  had  execution 
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of  the  debt  against  the  defendants,  and  that  they,  as  garnishees,  paid  it.  To  this  plea 
the  plaintiff  replied  that,  at  the  time  of  affirming  the  plaint  in  the  Mayor's  court, 
Frederick  Matthey  was  dead.  The  defendants  by  their  rejoinder  in  substance  allege 
that,  when  the  plaint  was  bi-ought  in  the  Mayor's  court,  no  one  had  administered  to 
the  estate  of  Matthey,  but  that,  before  execution  had,  the  plaintiff  administered,  and 
might  by  the  custom  have  appeared  in  the  Mayor's  court  and  dissolved  the  attachment. 
To  this  rejoinder  the  plaintiff  demurred  ;  and  we  think  that  she  is  entitled  to  judgment 
upon  this  demurrer. 

It  is  admitted  on  the  pleadings  that  all  the  proceedings  in  the  Lord  Mayor's  court 
took  place  after  the  [678]  death  of  the  nominal  defendant  in  that  suit.  It  could  not 
be  contended  with  any  shew  of  reason  that  the  custom  alleged  in  the  plea  justified  the 
prosecution  of  a  suit  against  a  dead  man,  as  if  he  were  living  ;  or  that  a  custom  to  that 
effect,  if  alleged,  would  be  good.  Although  it  has  been  held  that  actual  notice  of  the 
suit  in  the  Mayor's  court  need  not  be  given  to  the  defendant,  certain  proceedings  must 
be  taken,  which,  by  intendment,  are  considered  equivalent  to  notice,  and  which  are 
essential  to  the  validity  of  the  attachment.  These  proceedings,  the  purpose  of  which 
is  to  compel  the  appearance  of  the  defendant,  are  all  averred  in  the  plea  to  have  been 
duly  had  and  taken.  But  it  appears  to  us  they  were  all  null  and  vain,  when  there 
was  no  defendant  to  be  affected  by  them. 

The  principal  contention  of  the  defendants  was,  that  the  judgment  of  the  Mayor's 
court  was  conclusive,  and  that,  the  garnishees  having  paid  the  debt  under  the  attach- 
ment, the  judgment  quoad  them  could  not  be  impeached. 

We  think  this  contention  is  not  well  founded.  Xo  doubt,  the  Lord  Mayor's  court 
is  a  court  of  record  :  but  it  is  an  inferior  court,  and  its  jurisdiction  may  be  questioned. 
The  case  of  IVestohy  v.  Vaii,  2  E.  iV  B.  60-5,  decided  that,  in  an  action  against  garnishees 
to  recover  a  debt  paid  by  them  under  process  of  foreign  attachment  in  the  Lord 
Mayor's  court,  it  could  not  be  averred  by  the  plaintiff"  (the  defendant  in  tlie  Mayor's 
court)  that  the  debt  did  not  arise  within  the  jurisdiction  of  that  court. 

But  in  that  case  the  plaintiff'  Westoby  (the  defendant  in  the  Mayor's  court)  might 
have  appeared  and  raised  the  objection  in  the  Mayor's  court  by  a  plea  to  the  jurisdic- 
tion ;  and,  not  having  done  so,  it  was  held  that  he,  when  suing  in  the  superior  court 
the  gainishees  who  had  paid  the  debt  under  the  attachment,  could  not  as  against 
them  impeach  the  judgment. 

[679]  The  present  case  seems  to  us  to  be  distinguishable  fi-om  JFustoby  v.  Day, 
on  the  broad  ground  that,  in  this  case,  there  was  no  defendant  in  the  Mayor's  court 
who  could  appear  or  plead.  The  suit  was  commenced  and  prosecuted  against  a  non- 
existing  defendant ;  and  the  judgment  cannot,  as  it  seems  to  us,  be  conclusive,  when 
there  was  nobody,  as  defendant,  to  conclude.  The  garnishees  (the  now  defendants) 
might  no  doubt,  when  they  had  notice  of  the  attachment,  have  appeared  in  the 
Mayor's  court,  and,  if  Matthey's  death  were  then  known  to  them,  might  probably 
have  pleaded  to  the  jurisdiction.  But  they  took  no  step,  and  allowed  the  proceedings 
to  go  on  to  judgment  and  execution. 

It  is  not  necessary  for  us  now  to  decide  whether  the  present  defendants,  as  between 
Kelson  &  Co.,  the  plaintiffs  in  the  Mayor's  court,  and  themselves,  are  estopped  from 
disputing  the  attachment.  But  we  are  of  opinion  that  the  present  plaintifi',  who  was 
no  party  to  the  suit,  is  not  estopped,  as  against  them,  from  shewing  the  nullity  of 
the  proceedings. 

It  was  further  contended  by  the  counsel  for  the  plaintiff',  that  the  debt  now  sued 
for  was  not  attached  at  all,  inasmuch  as  the  debt  assumed  to  be  attached  was  a  debt 
due  from  the  defendants  to  Matthey,  whereas,  at  the  time  of  the  attachment,  Matthey 
being  dead,  there  was  no  such  debt. 

Our  decision  being  in  the  plaintiff's'  favour  on  the  larger  question,  it  is  not  neces- 
sary for  us  to  say  whethei-  this  objection  should  also  prevail.  It  was  held  in  IVedohy 
V.  Day  that  the  plaintiff'  (the  defendant  in  the  Mayor's  court)  was  not  estopped  by  the 
judgment  from  shewing  that  the  debt  there  attached  was  not  attachable  by  reason  of  the 
beneficial  interest  being  vested  in  another. 

The  rejoinder  is  founded  on  an  alleged  custom  that  [680]  the  plaintiff,  after  she 
became  administratrix,  might  have  appeared  to  the  suit  in  the  Lord  Mayor's  court, 
and  dissolved  the  attachment.  We  think  that  such  a  custom  is  unreasonable  and  void, 
if  it  is  to  be  understood  to  mean  that  the  non-appearance  of  the  administratrix  is  to 
give  life  to  a  suit  which  was  a  nullity  from  its  inception  :  and,  if  the  custom  does  not 
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mean  this,  we  do  not  see  how  the  fact  that  the  plaintiff  did  not  intervene,  can  affect 

the  position  of  the  parties.         ,      ,  ,     ,     ^       ,  ,  «.    ^  ,  •/.  ^i,      ^.4.    u 

We  think,  therefore,  that  the  defendants,  who  made  no  effort  to  avoid  the  attach- 
ment, or  to  prevent  the  execution  of  it,  and  who  did  not  pay  the  debt  until  after  this 
action  had  been  brought  against  them  liy  the  administratrix,  cannot  avail  themselves 
of  that  payment ;  and"  our  judgment  is  given  for  the  plaintiff. 
Judgment  for  the  plaintiff. 

James  Day,  Appellant;  Mercer  Hampson  Simpson,  the  Younger,  Respondent. 

May  3rd,  1865. 

[S.  C.  34  L.  J.  M.  C.  149 ;  12  L.  T.  386 ;  11  Jur.  N.  S.  487 ;  13  W.  E.  748.] 

The  following  was  held  to  be  a  dramatic  entertainment  or  "stage-play,"  within  the 
prohibition  of  the  6  &  7  Vict.  c.  68  : — On  the  rising  of  the  curtain,  there  was 
a  representation  of  a  storm  at  sea  and  of  a  man  swimming,  not  a  living  person,  but 
in  theatrical  phrase  a  "  double."  When  the  storm  subsided,  a  drop-scene  was  dis- 
closed, with  a  lake  in  the  back-ground.  A  character  then  appeared  upon  the  stage, 
in  the  costume  of  a  Greek  prince,  who  spoke  some  lines  relative  to  the  shipwreck 
from  which  he  had  just  escaped.  He  was  then  joined  by  another  person,  dressed 
as  an  attendant,  and  a  short  dialogue  ensued.  These  two  were  the  only  persons 
who  appealed  bodily  on  the  stage ;  and  they  were  twice  on  the  stage  together. 
There  were  several  other  characters, — a  king,  a  princess,  &c.,  and  a  chorus ;  and 
the  dialogue  between  them  was  a  composed  set  drama,  with  a  regular  plot  of  love, 
courtship,  and  matiimony.  With  the  exception  of  the  two  persons  above  mentioned 
(the  dialogue  between  whom  was  wholly  subordinate  to  the  plot  of  the  piece),  none 
of  the  characters  were  at  any  time  bodily  upon  the  stage  :  they  had  their  places  in 
a  chamber  below  it,  where  they  acted  their  parts,  and  addressed  each  other  in  the 
words  allotted  to  them :  but  by  a  combination  of  lenses  and  mirrors  their  figures 
were  reflected  upon  a  mirror  at  the  back  of  the  stage,  so  as  to  present  to  the 
spectators  the  appearance  of  persons  actually  upon  the  stage.  There  was  dancing, 
music,  and  singing,  but  no  change  of  seener}'  or  dress  during  the  performance. 

The  following  ease  was  stated  by  the  stipendiary  magistrate  for  the  borough  of 
Birmingham,  for  the  opinion  of  this  court : — 

[681]  By  statute  6  &  7  Vict.  c.  68,  s.  2,  it  is  enacted  that  it  shall  not  be  lawful 
for  any  person  to  have  or  keep  anj^  house  or  other  place  of  public  resort  for  the  public 
performance  of  stage-plays,  without  authority  by  virtue  of  letters-patent  from  Her 
Majesty,  her  heirs,  &c.,  or  without  license  fi'om  the  Lord  Chamberlain  of  Her  Majesty's 
household  for  the  time  being,  or  from  the  justices  of  the  peace,  as  thereinafter  provided 
(s.  5) :  And  every  person  who  shall  offend  against  this  enactment  shall  be  liable  to 
forfeit  such  sum  as  shall  be  awarded  by  the  court  in  which,  or  the  justices  by  whom, 
he  shall  be  convicted,  not  exceeding  201.  for  every  day  on  which  such  house  or  place 
shall  have  been  kept  open  by  him  for  the  purpose  afores.aid,  without  legal  authority. 

By  s.  11  of  the  same  statute,  every  person  who  for  hire  shall  act  or  present,  or 
cause,  permit,  or  suffer  to  be  acted  or  presented,  any  part  in  any  stage-play  in  any 
place  not  being  a  patent  theatre,  or  duly  licensed  as  a  theatre,  shall  forfeit  such  sum 
as  shall  be  awarded  by  the  court  in  which,  or  the  justices  by  whom,  he  shall  be  con- 
victed, not  exceeding  101.  for  every  day  on  which  he  shall  so  offend. 

By  s.  16,  it  is  enacted  that,  in  every  case  in  which  any  money  or  other  reward 
shall  be  taken  or  charged  directly  or  indirectly,  or  in  which  the  purchase  of  any  article 
is  made  a  condition  for  the  admission  of  any  person  into  any  theatre  to  see  any  stage- 
play  ;  and  also  in  every  case  in  which  any  stage-play  shall  be  acted  or  presented  in 
any  house,  room,  or  place  in  which  distilled  or  fermented  exciseable  liquor  shall 
be  sold,  every  actor  shall  be  deemed  to  be  acting  for  hire. 

And,  lastly,  by  s.  23  it  is  enacted  that,  in  "this  act,  the  word  "stage-play"  shall 
be  taken  to  include  any  tragedy,  comedy,  farce,  opera,  hurhtta,  interlude,  ?/ie/o-[682]- 
drama,  pantomime,  or  other  entertainment  of  the  stage,  or  any  part  thereof. 

On  the  15th  of  December,  1864,  James  Day  (herein  called  the  appellant),  licensed 
victualler,  appeared  before  the  stipendiary  magistrate  for  the  borough  of  Birmingham 
on  two  informations  at  the  instance  of  Mercer  Hampson  Simpson,  the  younger  (herein 
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called  the  respondent),  being  the  proprietor  of  a  licensed  theatre  in  the  same  borough, 
framed  respectiveh-  upon  the  2nd  and  11th  sections  of  the  above  statute;  the  first 
charging  that,  on  the  24th  of  November  last,  he  did  unlawfully  keep  a  certain  house 
and  place  of  public  resort  in  the  said  borough  for  the  public  performance  of  stage- 
plays,  without  authority  in  that  behalf  by  virtue  of  any  letters-patent,  or  a  licence 
from  Her  Majesty's  justices  of  the  peace,  ic,  and  did  unlawfully  continue  so  keeping 
open  the  same  for  four  successive  days  thereafter  contrary  to  the  act  of  6  &  7  Vict, 
c.  68,  which  hath  for  the  said  offence  imposed  a  forfeiture  of  any  sum  not  exceeding 
201.  for  each  of  the  said  days  on  which  the  said  house  and  place  was  so  kept  open  for 
the  purpose  aforesaid. 

The  second  information  charged  that  the  said  appellant  did  unlawfully  for  hire 
cause  and  permit  and  suffer  to  be  acted  and  presented  certain  parts  in  certain  stage- 
plays  called,  &c.,  &c.,  in  a  certain  place,  to  wit,  a  house,  the  said  place  not  being 
a  patent  theatre  or  duly  licensed  as  a  theatre,  and  continue  the  same  for  four  successive 
days,  contrary  to  the  act,  &c.,  which  hath  for  the  offence  aforesaid  imposed  a  forfeiture 
of  any  sum  not  exceeding  101.  for  each  of  the  said  days. 

It  was  proved  that  the  appellant  is  the  occupier  of  a  concert  hall  licensed  under 
the  73rd  section  of  the  Birmingham  Improvement  Act,  1S61  (24  &  25  Vict.  c.  ccvi.), 
as  a  place  kept  and  used  for  public  dancing,  music,  and  other  public  entertainments 
of  the  like  [683]  kind  ;  that  he  was  a  licensed  victualler ;  that  the  concert  hall  con- 
sisted of  a  large  room,  the  floor  being  covered  with  seats  and  small  tables  for  refresh- 
ment, consisting,  among  other  things,  of  distilled  and  fermented  exciseable  liquors ; 
that  there  was  a  gallery  round  three  sides  of  the  hall,  fitted  up  with  similar  seats  and 
tables ;  that  the  fourth  side  or  further  end  of  the  hall  presented  the  appearance  of 
a  regular  theatre,  with  a  stage  i-aised  above  the  floor  of  the  hall,  a  proscenium, 
a  curtain,  a  float  for  foot  lights,  wings,  and  drop-scene  ;  and  that  every  person  entering 
the  hall  paid  6d.,  in  exchange  for  which  he  received  a  check  entitling  him  to  refresh- 
ments of  the  value  of  3d.  and  a  seat  in  any  part  of  the  hall  during  the  whole  evening. 

It  was  proved  also  that,  when  the  public  were  admitted,  the  curtain  of  the  stage 
was  down,  but  that  it  was  subsequently  raised,  and  the  following  performance  then 
took  place  on  and  about  the  stage : — 

On  the  rising  of  the  curtain,  there  was  a  representation  of  a  storm  at  sea  and  of 
a  man  swimming.  This  was  not  a  living  person,  but,  in  theatrical  phraseology,  a 
" double "  of  the  prince  heieafter  named.  When  the  storm  subsided,  a  drop-scene 
was  disclosed,  with  a  clear  lake  in  the  back-ground. 

A  character  then  appeared  upon  the  stage,  in  the  costume  of  a  Greek  prince, 
who  spoke  some  lines  relative  to  the  shipwreck  from  which  he  had  just  escaped. 
He  was  then  joined  by  another  person,  dressed  as  an  attendant ;  and  a  conversation 
was  held  between  them.  The  latter  was  described  by  the  witnesses  as  a  "  low 
comedian.'  These  two  were  the  only  persons  who  during  the  course  of  the  evening 
appeared  bodily  on  the  stage.  They  were  twice  on  the  stage  together  ;  and  the 
dialogue  between  them  on  each  occasion  was  short  and  comparativelv  unimportant. 

[684]  There  were  several  other  characters, — a  king,  a  princess,  &c  ,  aud  a  chorus, 
and  the  dialogue  between  them  was  a  composed  set  drama,  with  a  regular  plot  of  love, 
courtship,  and  matrimony.  The  peculiarity  of  the  representation,  and  that  which, 
according  to  the  contention  of  the  appellant,  distinguished  it  from  an  ordinary  "stage- 
play  "  or  •'  entertainment  of  the  stage,"  was  the  following : — 

With  the  exception  of  the  two  persons  above  mentioned  (the  dialogue  between 
whom  was  wholly  subordinate  to  the  plot  of  the  piece),  none  of  the  characters  were 
at  anj'  time  bodily  upon  the  stage.  They  had  their  places  in  a  chamber  below  it, 
where  they  acted  their  parts,  and  addressed  each  other  in  the  words  allotted  to  them ; 
but,  by  a  complication  or  combination  of  lenses  and  mirrors,  their  figures  were  reflected 
upon  a  mirror  at  the  back  of  the  stage  so  ingeniously  and  effectually  that  to  the  spec- 
tators the  appearance  was  that  of  persons  actually  upon  the  stage.  There  was  a  good 
deal  of  dancing  and  music  and  singing ;  and  there  was  no  change  of  dress  or  scenery 
during  the  performance. 

It  was  admitted  that  the  place  was  not  a  patent  theatre,  and  that  the  appellant 
had  no  license  from  the  Lord  Chamberlain  or  the  justices,  except  as  above  mentioned. 

It  was  contended  on  his  behalf  that  he  was  not  liable  to  be  convicted  of  an  offence 
under  the  above-mentioned  section  of  the  6  &  7  Vict.  c.  68,  because, — first,  he  was 
licensed  under  s.  73  of  the  Birmingham  Improvement  Act,  1861,  to  keep  a  room  or 
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place  for  public  dancing,  music,  and  other  public  entertainments  of  the  like  kind  ; 
that  the  performance  above  set  forth  came  under  the  description  of  a  public  entertain- 
ment of  the  like  kind  with  those  specified  ;  and  that  the  latter  statute,  being  of  a  later 
date  than  the  6  &  7  [685]  Vict.,  must  be  taken  pro  tanto  to  operate  as  an  exclusion 
of  the  borough  of  Birmingham  from  the  provisions  of  that  statute. 

The  magistrate  was  of  opinion  that  the  entertainment  was  essentially  different 
from  those  to  which  the  appellant's  license  extended,  and  that  the  defence  on  that 
ground  was  without  weight. 

It  was  then  contended,  secondly,  that  it  was  not  an  "  entertainment  of  the  stage," 
inasmuch  as  only  one  of  the  characters  who  sustained  the  plot  of  the  piece  was  bodily 
uj)on  the  stage,  the  second  being  an  unimportant  subordinate ;  and  that  the  others 
were  merely  represented  upon  a  mirror  at  the  back  of  the  stage,  by  optical  illusion. 

The  magistrate  was  of  opinion  that,  in  order  to  constitute  an  "entertainment  of 
tlie  stage  "  (it  having  been  proved  there  was  a  regular  plot  and  dialogue),  it  was  not 
at  all  essential  that  all  the  characters  should  be  l)odily  upon  the  stage  :  and  he  con- 
sidered the  oflencu  proved,  and  convicted  the  appellant  in  a  nominal  penalty  upon 
each  information. 

The  question  for  the  opinion  of  the  court  was,  whether  the  determination  of  the 
magistrate  was  right  or  not. 

Hayes,  Serjt,  for  the  appellant.  'I  he  question  turns  upon  the  construction  of  the 
()  &  7  Vict.  c.  68,  the  2nd  section  of  which  prohibits  the  keeping  of  any  house  or 
other  place  of  public  resort  foi'  the  public  performance  of  stage-plaj's,  without  letters- 
patent  or  license.  The  interpretation  clause,  s.  23,  enacts  that  the  word  "  stage-play  " 
shall  be  taken  to  include  every  traged)',  comedy,  farce,  burletta,  interlude,  melodrama, 
pantomime,  or  other  entci'tainment  of  the  stage,  or  any  part  thereof."  These  are 
substantially  the  words  contained  in  the  7th  section  of  the  10  G.  2,  c.  28.  That 
statute  came  under  [686]  the  consideiation  of  the  court  of  Queen's  Bench  in  two  cases. 
The  first  was  Gallini  v.  Laboric,  5  T.  R.  242,  where  it  was  held  that  no  action  could 
be  maintained  for  the  breach  of  an  agreement  "  to  dance  at  the  King's  Theatre  in  the 
Ilaymarket,  or  at  such  other  place  as  the  plaintiff  should  appoint,"  it  appearing  that 
no  licence  for  that  theatre  was  granted  by  the  Lord  Chamberlain,  as  required  by  the 
10  Gr.  2,  c.  28,  and  that  the  plaintift'  did  not  request  the  defendant  to  dance  at  any 
other  place  which  was  licensed.  It  was  there  contended  that  the  statute  did  not 
extend  to  dancing.  But  Lord  Kenyon  said, — "I  think  the  statute  of  10  G.  2  does 
extend  to  this  and  every  other  species  of  stage  entertainment.  The  words  are 
general ;  and  the  intent  of  the  legislature  manifestly  was  to  ])ut  all  places  of  public 
diversion  under  the  control  of  the  magistracy.  The  subsequent  statute  of  the  25  G.  2, 
c.  36,  puts  all  sorts  of  places  opened  for  public  diversion  under  the  direction  and 
appointment  of  the  magistrates  at  large,  and  is  applicable  to  other  entertainments 
than  those  of  the  stage.  Under  the  former  act,  no  entertainment  of  the  stage,  of  which 
dancing  is  one,  can  be  exhibited  without  the  Lord  Chamberlain's  licence ;  and,  none 
having  been  obtained  in  this  case,  the  plaintiff  cannot  call  upon  the  defendant  for  the 
l)i-each  of  an  agreement  which,  without  such  licence,  it  was  unlawful  for  him  to  execute." 
His  lordship,  however,  in  the  next  case  of  The  King  v.  Hamli/,  6  T.  R.  286,  recalls 
that  opinion.  It  was  there  held  that  tumbling  is  not  an  entertainment  of  the  stage 
within  the  meaning  of  the  10  G.  2,  c.  28.  Lord  Kenyon  says :  "The  decision  in  the 
case  alluded  to,  of  Gallini  v.  Laburie,  was  perfectly  right,  because  that  case  clearly 
came  within  the  statute  25  G.  2,  c.  36.  But,  if  I  expressed  myself,  as  has  been  now 
represented,  that  the  statute  10  G.  2,  c.  28,  extended  to  every  species  of  [687]  stage- 
entertainment,  I  think  I  was  mistaken.  In  that  case  it  was  not  necessary  to  consider 
that  act  so  particularly  as  it  is  in  the  present  case ;  and,  our  immediate  attention 
being  now  called  to  it,  I  do  not  think  that  tumbling  is  an  entertainment  of  the  stage 
within  the  meaning  of  that  act  of  parliament :  it  might  equally  be  .said  that  fencing 
on  a  public  stage  is.  This  is  a  penal  act  of  parliament,  and  we  cannot  extend  it  to 
entertainments  that  did  not  exist  when  the  statute  was  made."  This  place  was 
licensed  under  the  73rd  section  of  the  Bii'mingham  Improvement  Act,  1861,  24  &  25 
A  ict.  c.  ecvi.,— which  is  almost  in  terms  a  re-enactment  of  the  25  G.  2,  c.  36,  s.  2,— 
for  "public  dancing,  music,  and  othei'  public  entertainments  of  a  like  kind."  Does 
the  entertainment  here  exhibited  come  within  the  prohibition  of  the  6  &  7  Vict.  e.  68'? 
It  IS  not  a  tragedy,  comedy,  farce,  burletta,  interlude,  melodrama,  or  pantomime.  It 
IS  an  entertainment  altogether  of  a  novel  kind,  and  could  not  have  been  within  the 
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contemplation  of  the  legislature  at  the  time  of  the  passing  of  the  act, — an  act  which, 
as  Lord  Kenyon  observes,  is  of  a  highly  penal  character.  Ghosts  have  not  unfrequentlv 
been  introduced  into  dramatic  entertainments, — in  Hamlet  and  Julius  Cssar,  for 
instance.  But  there  they  were,  so  to  say,  only  subordinate  personages.  This  is  the 
first  time  that  shadows  have  been  made  the  substance  of  the  entertainment.  It  is 
a  mere  exhibition  of  an  optical  illusion.  [Montague  Smith,  J.  You  have  a  set  drama 
here.]  Would  the  popular  entertainment  of  "  Punch  "  be  within  the  prohibition,  if 
exhibited  on  a  stage,  with  side-scenes  and  foot-lights  ?  What  diiTerenee  can  there  be  in 
this  respect  between  puppets  and  shadows  ]  Would  a  lecture  delivered  on  a  stage  with 
scenery  and  foot-lights  be  a  dramatic  entertainment  1  [Byles,  J.  Are  poses  plastiques 
within  the  statute  1]     Clearly  not :  the  object  there  is  merely  to  exhibit  a  picture. 

[688]  Field,  Q.  C,  for  the  respondent.  It  is  submitted  that  the  entertainment 
in  question  falls  clearly  within  the  prohibition  of  the  statute,  and  that  the  magistrate 
was  right  in  convicting  the  appellant.  The  earliest  enactment  to  be  found  upon  the 
subject  of  stage-plays  is  contained  in  the  3  Jac.  1,  c.  21,  which  "for  the  preventing  and 
avoiding  of  the  great  abuse  of  the  Holy  name  of  God  in  stage-plays,  interludes,  May- 
games,  shews,  and  such  like,"  enacts  that,  "  if  at  any  time  or  times  after  the  end  of 
that  session  of  parliament,  any  person  or  persons  do  or  shall  in  any  stage-plaj',  inter- 
lude, shew.  May-game,  or  pageant,  jestingly  or  profanel}'  speak  or  use  the  Holy  name 
of  God,  or  of  Christ  Jesus,  or  of  the  Holy  Ghost,  or  of  the  Trinity,  which  are  not 
to  be  spoken  but  with  fear  and  reverence,  [he]  shall  forfeit  for  every  such  offence  by 
him  committed  101.''  Then  came  the  12  Ann.  stat.  2,  c.  23,  which  enacted  "that  all 
fencers,  bearwards,  common  players  of  interludes,  Ac,  shall  be  deemed  rogues  and 
vagabonds."  Then  followed  the  10  G.  2,  c.  28,  the  1st  section  of  which,  reciting  the 
statute  of  Anne,  enacted  that  "  every  person  who  shall  for  hire,  gain,  or  reward,  act, 
represent,  or  peiform,  or  cause  to  be  acted,  represented,  or  performed,  any  interlude, 
tragedy,  comedy,  opera,  play,  farce,  or  other  entertainment  of  the  stage,  or  any  part 
or  parts  thereof,  in  case  such  person  shall  not  have  any  legal  settlement  in  the  place 
where  the  same  shall  be  acted,  represented,  or  performed,  without  authority  by  letters- 
patent  from  His  Majesty,  his  heirs,  successors,  or  predecessors,  or  without  licence 
from  the  Lord  Chamberlain  of  His  Majesty's  household  for  the  time  being,  shall  be 
deemed  to  be  a  rogue  and  a  vagabond  within  the  intent  and  meaning  of  the  said 
recited  act,  and  shall  be  liable  and  subject  to  all  such  penalties  and  punishments,  and 
by  such  methods  of  conviction,  as  are  inflicted  on  or  appointed  by  the  said  act  [689] 
for  the  punishment  of  rogues  and  vagabonds  who  shall  be  found  wandering,  begging, 
and  misordering  themselves,  within  the  meaning  of  the  said  recited  act."  And  the 
2nd  section  imposed  a  penalty  of  501.  on  any  person  who,  having  or  not  having  a  legal 
settlement  as  aforesaid,  should  without  such  licence  as  aforesaid,  act,  represent,  or 
perform,  or  cause  to  be  acted,  represented,  or  performed,  for  hire,  gain,  or  reward, 
"  any  interlude,  tragedy,  comedy,  opera,  play,  farce,  or  olfwr  entertainment  of  the  stage, 
or  any  part  or  parts  thereof."  It  was  under  that  statute  that  the  question  in  GaUini 
V.  Laliorie,  o  T.  K.  242,  arose.  The  engagement  there  was,  to  dance  in  "  ballets,"  which 
have  every  incident  of  a  stage-play,  except  language.  There  is  no  ground  for 
quarrelling  with  the  judgment  in  that  case  :  and  the  subsequent  case  of  2'he  Kimj  v. 
Handy,  6  T.  E.  286,  does  not  interfere  with  it.  The  Dramatic  Copyright  Act,  3  &  4 
W.  4,  c.  15,  secures  the  sole  liberty  of  representation  to  the  author  of  any  "tragedy, 
comedy,  play,  opera,  farce,  or  any  other  dramatic  piece  or  entertainment."  Lender 
that  statute,  an  introduction  to  a  pantomime, — that  is,  the  only  written  part  of  the 
entertainment, — was  held  in  Lee  v.  Simpson,  3  C.  B.  871,  to  be  within  the  statutory 
protection.  The  doctrine  was  carried  a  little  further  in  Eussell  v.  Smith,  12  Q  B.  217, 
where  it  was  held  that  a  song  which  related  to  the  burning  of  a  ship  at  sea,  and  the 
escape  of  those  on  board,  described  their  feelings  in  vehement  language,  and  sometimes 
expressed  them  in  the  supposed  words  of  the  sufl'ering  parties,  was  "  dramatic,"  and 
therefore  within  the  meaning  of  the  statute,  though  sung  only  by  one  person,  sitting 
at  a  piano,  giving  effect  to  the  verses  by  his  delivery,  but  not  assisted  by  scenery  or 
appropriate  dress.  "  The  absence,"  said  Lord  Denman,  "  of  scenes  and  appropriate 
dresses  and  a  regular  theatre  has  been  urged  for  the  defendant.  [690]  But  we  should 
take  away  a  part  of  the  protection  conferred  on  authois  if  we  held  that  there  could 
be  no  public  representation  without  these  accompaniments  "  (a).     It  is  impossible  to 

(a)  And  see  Russell  v.  Briimt,  8  C.  B.  836. 
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say  whether  this  was  a  tragedy,  a  comedy,  or  a  farce  ;  the  dialogue  not  being  set  out 
in  the  case.  But  there  is  a  stage,  a  curtain,  a  proscenium,  footlights,  and  all  the 
accessories  of  a  stage-play.  Two  peifoimers  at  least  appeared  upon  the  stage ;  and 
it  can  make  no  difference  in  the  legal  character  of  the  performance  that  all  the  per- 
formers were  not  there  bodily.  Suppose  the  reflections,  or  shadows,  as  they  are  called, 
were  not  seen  upon  the  stage  at  all,  the  entertainment  would  not  be  the  less  within 
the  pi'ohibition  of  the  statute.  That  this  sort  of  spectacle  was  unknown  at  the  time 
of  the  passing  of  the  6  &  7  Vict.  c.  68,  clearly  makes  no  difference  :  that  was  settled 
by  Gambart  v.  Ball,  14  C.  B.  (N.  S.)  306.  In  the  case  of  Pepper's  Ghost,  there  was 
no  dialogue, nothing  to  make  the  exhibition  at  all  analogous  to  a  dramatic  entertain- 
ment or  stage-play.  Even  Marionettes  may  Ijecome  stage-plays,  if  accompanied  by 
a  regular  dialogue  carried  on  by  unseen  living  actors. 

Hayes,  Serjt.,  in  reply.  The  Dramatic  Copyright  Act  has  nothing  whatever  to 
do  with  this  question.  The  entertainment  in  the  case  of  Bussell  v.  Smith,  12  Q.  B. 
217,  was  a  musical  entertainment  dramatized,  and  might  well  be  held  to  be  within 
the  meaning  of  the  act.  The  thing  complained  of  in  Gambart  v.  Ball,  14  C.  B.  (N.  S.) 
306,  the  multiplication  of  copies  of  a  picture  by  photography,  was  the  very  thing  the 
statutes  for  the  protection  of  artists  and  engravers  was  levelled  at,  though  the 
mechanical  means  were  new.  This  statute  clearly  would  not  apply  to  dramatic  read- 
[691]  ings.  A  dramatic  performance  or  entertainment  necessarily  involves  the  appear- 
ing and  acting  of  living  persons  on  the  stage.  It  cannot  be  too  much  urged  that  this 
is  a  highly  penal  statute,  and  that  the  question  is  one  of  grave  importance. 

Erle,  C.  J.  I  come  to  the  conclusion  that  the  conviction  in  this  case  should  be 
confirmed.  I  am  very  desirous  of  not  laying  down  anything  calculated  to  prevent  the 
exhibition  of  ingeniously  contrived  spectacles  for  the  amusement  of  the  public.  But 
the  law  requires  that  every  person  who  keeps  a  house  or  other  place  of  public  resort 
for  the  exhibition  of  stage-plays  or  other  entertainments  of  the  stage,  shall  be  licensed 
in  the  manner  pointed  out  by  the  6  &  7  Vict.  c.  68,  s.  2.  I  think  the  entertainment 
described  in  this  case  is  within  that  statute  :  and,  if  the  appellant  wishes  to  continue 
this  exhibition,  which  seems  to  have  been  conducted  with  all  the  accessories  of  the 
stage, — a  curtain,  foot-lights,  a  drop-scene  and  wings,  living  actors  on  the  stage  at  the 
commencement,  dialogue,  dancing,  music,  and  singing,  all  seen  and  heard  by  the 
audience, — he  must  arm  himself  with  the  authority  which  the  law  has  provided  for 
that  purpose.  Upon  the  description  given  of  this  entertainment,  I  am  unable  to  dis- 
covei'  that  the  magistrate  has  arrived  at  an  erroneous  conclusion. 

Byles,  J.  I  am  of  the  same  opinion.  Nothing  can  be  larger  than  the  words  of 
the  6  &  7  Vict.  c.  68.  The  2nd  section  jirohibits  the  keeping  any  house  or  other  place 
of  public  resort  for  the  public  performance  of  "stage-plays,"  without  authority  by 
virtue  of  letters-patent  from  Her  Majesty,  &c.,  or  without  licence  from  the  Lord 
Chamberlain  for  the  time  being,  or  from  the  justices  of  the  peace.  And  the  interpre- 
tation clause,  [692]  s.  23,  defines  "stage-play"  to  mean  and  include  "any  tragedy, 
comedy,  farce,  opera,  burletta,  interlude,  melodrama,  pantomime ; "  and  then  follow 
these  still  more  comprehensive  words,  "  or  other  entertainment  of  the  stage,  or  any 
part  thereof."  I  observe  two  words  in  this  act  which  were  not  in  the  former  act  of 
10  G.  2,  c.  28,  viz.  "  burletta  "  and  "  pantomime,"  which  may  well  have  been  introduced 
still  further  to  enlarge  the  meaning  of  "  stage-play."  It  seems  to  me  that  there  are 
here  three  distinct  infringements  of  the  statute.  There  was  a  representation  of  a  storm 
at  sea,  with  a  "  double  "  swimming,  and  then  a  character  appeared  upon  the  stage,  in 
the  costume  of  a  Greek  prince.  It  seems  to  me  that  these,  at  all  events,  formed  part 
of  an  entertainment  of  the  stage.  Then  there  is  the  introduction  of  dialogue  between 
persons  not  seen  by  the  audience,  with  the  usual  theatrical  accessories  of  music  and 
singing  and  dancing.  My  Brother  Hayes  asked  whether  a  public  lecture  delivered 
on  a  stage,  with  scenery  and  foot-lights,  would  be  a  dramatic  entertainment  or  stage- 
play  within  the  act.  I  am  by  no  means  clear  that  it  would  not.  I  do  not  say  that 
the  reflection  of  figures  on  mirrors  on  a  stage,  without  the  accessories  of  actors, 
dialogue,  scenery,  lights,  and  music,  would  constitute  an  infringement  of  the  statute : 
but  I  am  clearly  of  opinion  that  an  entertainment  such  as  that  described  in  this  case 
is  within  the  prohibition  of  the  statute. 

Keating,  J.  I  entirely  concur  in  the  opinion  expressed  by  my  Lord  and  my 
Brother  Byles,  and  have  nothing  to  add. 

Montague  Smith,  J.     I  am  of  the  same  opinion.     The  entertainment  in  question 
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is  thus  described  in  the  case  : — On  the  rising  of  the  curtain,  there  was  a  re-[693]- 
presentation  of  a  storm  at  sea  and  of  a  man  swimming,  not  a  living  person,  but  in 
theatrical  phrase  a  "double."  When  the  storm  subsided,  a  drop-scene  was  disclosed, 
with  a  lake  in  the  back-ground.  A  character  then  appeared  upon  the  stage,  in  the 
costume  of  a  Greek  prince,  who  spoke  some  lines  relative  to  the  shipwreck  from  which 
he  had  just  escaped.  He  was  then  joined  by  another  person,  dressed  as  an  attendant, 
and  a  short  dialogue  ensued.  These  two  were  the  only  persons  who  appeared  bodily 
upon  the  stage  :  and  the}''  were  twice  on  the  stage  together.  There  were  several 
other  characters,  a  king,  a  princess,  &c.,  and  a  chorus  ;  and  the  dialogue  between 
them  was  a  composed  set  drama,  with  a  regular  plot  of  love,  courtship,  and  matrimony. 
With  the  exception  of  the  two  persons  above  mentioned  (the  dialogue  between  whom 
was  wholly  subordinate  to  the  plot  of  the  piece),  none  of  the  characters  were  at  any 
time  bodily  upon  the  stage  :  they  had  their  places  in  a  chamber  below  it,  where  they 
acted  their  parts,  and  addressed  each  other  in  the  words  allotted  to  them  :  but  by  a 
combination  of  lenses  and  mirrors  their  figures  were  reflected  \ipon  a  mirror  at  the 
back  of  the  stage,  so  as  to  present  to  the  spectators  the  appearance  of  persons  actually 
upon  the  stage.  There  was  dancing,  music,  and  singing,  but  no  change  of  scenery  or 
dress  during  the  performance.  The  exhibition  thus  described  seems  to  me  to  have 
had  all  the  characteristics  of  an  entertainment  of  the  stage.  My  Brother  Hayes 
says  that  this  is  a  highly  penal  statute,  and  that  the  consequences  of  holding  this 
to  be  an  entertainment  of  the  stage  will  be  very  serious.  It  may  be  so.  But  all 
we  can  do  is  to  construe  legislation  as  we  find  it.  Upon  the  facts  found  by  the 
magistrate  here,  I  think  it  is  impossible  for  us  to  affirm  that  he  came  to  a  wrong 
conclusion. 

Conviction  affirmed. 

[694]     Phh.lips  and  Another  v.  J.  C.  Im  Thurn.     May  3rd,  1865. 

[S.  C.  12  L.  T.  457 ;  11  Jur.  N.  S.  489 ;  13  W.  E.  750.  For  subsequent  proceedings 
see  L.  K.  1  C.  P.  463.  Referred  to,  Vagliano  v.  Bank  of  England,  1889,  23  Q.  B.  D. 
260.] 

The  acceptor  supra  protest  of  a  bill  of  exchange,  for  the  honor  of  the  drawer,  is,  like 
the  drawer  himself,  estopped  from  denying  that  the  bill  is  a  valid  bill;  and,  con- 
sequently, it  is  not  competent  to  him  to  set  up  as  a  defence  to  an  action  against  him 
by  an  indorsee,  that  the  payee  is  a  fictitious  person,  and  that  he  was  ignorant  of 
that  fact  at  the  time  he  accepted  the  bill. 

This  was  an  action  against  the  acceptor  for  honor  of  a  bill  of  exchange.  The 
declaration  and  pleas  are  set  out  ante,  p.  404. 

To  the  sixth  plea, — that,  when  the  bill  of  exchange  in  the  first  count  mentioned 
was  made,  there  was  no  such  person  as  Carlos  Eaflb,  the  supposed  payee  named  in  the 
said  bill,  but  the  said  name  of  Carlos  Rafib  was  and  is  merely  fictitious,  whereof  the 
defendant  at  the  time  of  his  acceptance  of  the  said  bill  had  no  notice  or  knowledge,^ 
the  plaintiffs  demurred;  the  ground  of  demurrer  stated  in  the  margin  being,  "that 
the  defendant  is  by  his  said  acceptance  estopped  from  saying  that  there  was  no  such 
person  as  Carlos  Railo,  the  person  named  in  the  said  bill." 

Hannen,  in  support  of  the  demurrer.  The  acceptor  for  honor  is  liable  for  the 
engagement  of  the  drawer,  in  whose  place  he  by  his  intervention  puts  himself.  It 
must  be  assumed  that  the  drawer  was  aware  that  the  payee  was  a  fictitious  person. 
The  efiect  of  such  a  transaction,  as  against  an  ordinary  acceptor,  was  considered  in 
Gihsm  V.  Minet,  1  H.  Bl.  569.  Upon  the  authority  of  that  case  and  the  note  to 
Bennett  v.  Farnell,  1  Campb.  130,  133,  it  is  laid  down  in  Byles  on  Bills,  bth  edit.  73, 
that,  "if  the  acceptor,  at  the  time  of  acceptance  hmc  the  payee  to  be  a  fictitious 
person,  he  shall  not  take  advantage  of  his  own  fraud ;  but  a  bona  fide  holder  may 
recover  against  him  on  the  bill,  and  declare  on  it  as  payable  to  bearer,  or  may  recover 
on  the  money  counts."  The  note  in  Campbell  is  as  follows,—"  Almost  all  the  modern 
cases  upon  this  question  arose  out  of  the  bankruptcy  of  Livesay  &  Co.  [695]  and 
Gibson  &  Co.,  who  negotiated  bills  with  fictitious  names  upon  them,  to  the  amount^of 
nearly  a  million  sterling  a  year.  The  first  case  was  Tatlock  v.  Harris,  3  T.  R.  1 74, 
in  which  the  court  of  King's  Bench  held  that  the  bona  fide  holder  for  a  valuable  con- 
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sideration  of  ;i  bill  drawn  payable  to  a  fictitious  person,  and  indorsed  in  tbat  name  by 
the  drawer,  might  recover  the  amount  of  it  in  an  action  against  the  acceptor  for 
money  paid  or  money  had  and  received,  upon  the  idea  there  was  an  appropriation  of 
so  much  money  to  be  paid  to  the  person  who  should  become  the  holder  of  the  bill. 
In  Fere  v.  Lewis,  3  T.  E.  182,  decided  the  same  day,  the  court  held  there  was  no 
occasion  to  prove'  that  the  defendant  had  received  any  value  for  the  bill,  as  the  mere 
circumstance  of  his  acceptance  was  sufficient  evidence  of  this  :  and  three  of  the  judges 
thaught  the  plaintiff  might  recover  on  a  count  which  stated  that  the  bill  was  drawn 
payal)le  to  bearer.  Mind  v.  Gibson,  3  T.  R.  481,  put  this  point  directly  in  issue,  and 
the  unanimous  opinion  of  the  court  was  that,  where  the  circumstance  of  the  payee 
beinff  a  fictitious  person  is  known  to  the  acceptor,  the  bill  is  in  effect  payable  to 
bearer.  Soon  after,  the  court  of  Common  Pleas  laid  down  the  same  doctrine  in  Collis 
V.  Emett,  1  H.  Bl.  313.  This  decision  was  acquiesced  in;  but  Gibson  v.  Minet  was 
carried  up  to  the  House  of  Lords  (1  H.  Bl.  569).  The  opinion  of  the  judges  lieing 
then  taken.  Eyre,  C.  B.  (p.  598),  and  Heath,  J.  (p.  619),  were  for  reversing  the  judg- 
ment of  the  court  below,  and  Lord  Thurlow,  C,  coincided  with  them  (p.  625) :  but, 
the  other  judges  thinking  otherwise,  judgment  was  affirmed  (2  Bro.  P.  C.  48).  The 
last  case  upon  the  subject  reported  is  Gibson  v.  Hunter,  2  H.  Bl.  187,  288,  which  came 
before  the  House  of  Peers  upon  a  demurrer  to  evidence,  and  in  which  it  was  held 
that,  in  an  action  on  a  bill  of  this  sort  against  the  acceptor,  to  [696]  shew  that  he  was 
aware  of  the  payee  being  fictitious,  evidence  is  admissible  of  the  circumstances  under 
which  he  had  accepted  other  bills  payable  to  fictitious  persons.  Vide  Tuffs  case, 
Leach,  Cro.  Law,  206."  All  the  reasoning  which  is  applicable  to  the  acceptor  must  be 
applicable  a  fortiori  to  the  drawer.  Does  the  fact  of  the  acceptance  here  being  for 
the  honor  of  the  drawer  make  any  diflference  ?  The  obligation  into  which  an  acceptor 
for  honor  enters  is  that  he  will,  on  the  drawee's  default,  pay  the  bill  on  behalf  of  the 
drawer, — his  intention  being  solely  to  protect  the  interests  and  the  honor  of  the 
drawer.  Why,  then,  should  he  be  at  liberty  to  set  up  a  defence  which  the  drawer 
himself  could  not  set  upl  The  law  which  governs  this  subject  is  most  clearly  laid 
down  in  Story  on  Bills,  g§  123-125.  "The  acceptance  of  a  bill  supra  protest  for 
non-acceptance,"  says  that  learned  author,  "  imports  an  obligation  on  the  part  of  the 
acceptor  that,  if  the  bill  is  not  paid  by  the  drawee  upon  due  presentment  at  its 
maturitj',  and  it  is  then  duly  protested  for  non-payment,  and  due  notice  thereof  is 
given  to  the  acceptor  supra  protest,  he  will  pay  the  same.  Such  presentment,  protest, 
and  notice,  are  therefore  indispensable  r'cquisites  to  make  the  liability  of  such  an 
acceptor  absolute  (a)'.  An  acceptance  supra  protest  enures  for  the  benefit  of  all  the 
parties  on  the  bill  subsequent  to  the  person  for  whose  honor  it  is  accepted.  Thus,  if 
the  acceptance  be  for  the  honor  of  the  drawer,  it  enures  to  the  benefit  of  the  payee 
and  all  subsequent  indorsees  and  holders  under  him.  If  accepted  for  the  honor  of  the 
first,  second,  or  third  indoi'ser,  it  enures  for  the  benefit  of  all  subsequent  indorsers  or 
holders  [697]  under  them  accordingly,  but  not  for  the  benefit  of  antecedent  indorsers 
or  holders.  If  accepted  for  the  honor  of  the  bill,  that  is,  of  all  the  parties  on  the  bill 
(as  it  may  be),  then,  of  course,  it  enures  to  the  benefit  of  all  the  parties  except  the 
drawer.  If  accepted  for  the  honor  of  the  drawee,  then  it  enures,  or  at  least  it  may 
enure,  for  the  benefit  of  the  drawer  as  well  as  of  the  payee  and  subsequent  holders,  if 
the  drawer  was  entitled  to  have  the  bill  accepted  by  the  drawee.  On  the  other  hand, 
the  acceptor  supra  protest,  upon  giving  proper  notice  thereof,  and  a  due  payment  of 
the  bill,  has  his  own  rights  and  i-ecourse  over  against  the  person  or  persons  for  whose 
honor  he  accepted  the  same,  and  against  all  other  parties  to  the  bill  who  are  liable  to 
the  same  person  or  persons  (a)-.     But  he  has  no  recourse  over  against  any  other  parties 

(ay  Citing  Bayley  on  Bills,  5th  edit.  176-179  ;  Chitty  on  Bills,  8th  edit.,  375,  382  ; 
Home  V.  Cagevore,  16  East,  391  ;  WiUiams  v.  Germuine,  7  B.  &  C.  468,  1  M.  &  R.  394 ; 
3  Kent.  Comm.,  4th  edit.  87  ;  Mutfm-d  v.  JVakot,  1  Ld.  Raym.  574. 

(af  Citing  Bayley  on  Bills,  5th  edit.  1  79,  180  ;  Chitty  on  Bills,  8th  edit.  382,  383  ; 
Beawcs,  Lex  Merc,  by  Chitty,  vol.  1,  569;  3  Kent's  Comm.  4th  edit.  87;  Konig  v. 
Bayard,  1  Peters,  R.  250;  Merfens  v.  JViimingtmi,  1  Esp.  N.  P.  C.  113.  In  Mertem  v. 
Winningion,  Lord  Kenyon  said  that  an  acceptor  supra  protest  "  is  to  be  considered 
as  an  indorsee  paying  a  full  value  for  the  bill,  and  as  such  entitled  to  all  the  remedies 
to  which  an  indorsee  would  be  entitled,  that  is,  to  sue  all  the  parties  to  the  bill." 
This  IS  too  loosely  and  generally  said ;  for,  the  acceptor  has  no  remedy  against  the 
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to  the  bill.  Hence,  if  lie  accepts  for  the  honor  of  the  drawer,  he  has  no  remedy 
against  the  payee  or  any  subsequent  indorser  :  nor,  if  he  accepts  for  the  honor  of  the 
paj'ee,  will  he  have  any  against  the  subsequent  indorsers.  If  he  accepts  for  the  honor 
of  the  bill  generally  (that  is,  of  all  the  parties  thereto),  he  has  a  remedy  against  all  of 
them  except  the  holder  at  the  time  of  the  acceptance.  It  follows  also  from  what  has 
been  said,  that  [698]  an  acceptance  for  the  honor  of  the  drawer  only  will,  or  at  least 
may  under  particular  circumstances,  entitle  the  acceptor  to  the  same  remedy  against 
the  drawee  which  the  drawer  himself  would  have  {ay.  Similar  principles  are  recognized 
in  the  foreign  commercial  law,  as  to  the  rights  and  remedies  growing  out  of  acceptances 
supra  protest.  In  the  French  law  it  is  called  an  Intervention  on  the  part  of  the 
stranger  who  accepts  for  the  honor  of  any  of  the  antecedent  parties  :  and  he  thus 
performs  the  functions,  and  contracts  the  engagements,  and  acquires  the  lights,  of  the 
negotiorum  gestor  of  the  Civil  law.  Heineccins  affirms  the  like  doctrine, — Heinec. 
de  Camb.  c.  6,  §  9,  p.  54.  Id.  c.  2,  §  10.  Id.  c.  3,  §  10.  Qui  in  honorem  trassantis 
litteras  cambiales  ad  se  non  directas  acceptavit,  perinde,  ac  ipse  tras.satus  tenetur.  Hinc 
integrum  est  pra;sentanti,  adversus  eum,  si  constituto  die  non  solvent,  actione  cambiali 
experiri.  Contra  ea  et  hie  prajstita  solutione,  agit  adversus  trassautem  ad  recuper- 
andam  summam  solutam,  una  cum  provisione,  damnis,  et  impensis.  Quum  in  tinem 
hisc  acceptatio  non  aliter  fieri  solet,  quam  sopra  protesto.  The  rights  of  the  acceptor 
supra  protest,  upon  his  intervention,  stand  upon  the  general  maxim,  Qui  alterius  jure 
utitur  eodem  jure  uti  debet.  He  stands  subrogated  to  the  rights  of  the  bolder."  Upon 
general  principles,  and  upon  the  reason  and  justice  of  the  thing,  it  is  submitted,  it 
does  not  lie  in  the  mouth  of  one  who  b\'  his  intervention  has  set  the  bill  afloat,  and 
has  induced  another  person  to  part  with  mone}^  for  it,  to  .say  that  which  the  person 
for  whom  he  intervenes  could  not  have  said. 

Lush,  Q.  C.  (with  whom  was  Sir  G.  Honyman),  con-[699]-tra  (a)-.  It  may  be 
conceded  that  the  dravxr  would  be  precluded  from  setting  up  as  a  defence  to  a  claim 
against  him  upon  the  bill,  that  the  payee  was  a  fictitious  person.  But  the  acceptor 
for  honour  is  not  so  estopped.  The  acceptance  by  the  drawee  admits  only  the  capacity 
of  the  drawer  to  draw  the  bill :  and  the  acceptor  for  the  honour  of  the  drawer  stands 
in  no  different  position  than  the  drawee  would  have  stood  in  had  he  accepted  the  bill. 
In  truth  he  is  an  acceptor  without  value.  The  only  authority  upon  the  subject  seems 
to  be  that  of  Story  on  Bills,  §§  261,  262.  "The  obligations,"  he  says,  "resulting 
from  a  general  acceptance  have  been  already  i;onsidered  in  another  place.  They  are, 
on  the  part  of  the  acceptor,  to  pay  the  bill  upon  presentment,  at  its  maturity,  or  at 
any  time  afterwards,  according  to  its  tenor,  to  the  holder.  The  obligations  of  an 
acceptor  for  honour,  or  supra  protest,  are  not  (as  has  been  already  stated)  exactly 
coincident  with  the  former ;  for,  whereas  the  obligations  of  a  general  acceptance  are 
absolute,  those  of  an  acceptance  for  honour  or  supra  protest  are  conditional,  to  wit, 
that  the  acceptor  will  pay  the  bill,  if  duly  presented  to  the  original  drawee  for  pay- 
ment at  the  time  of  its  maturity,  and  he  refuses  payment,  and  due  protest  is  made 
thereof,  and  due  notice  is  given  to  him  of  the  [700]  dishonour.  All  these  acts  must 
be  punctually  done,  or  the  acceptor  will  be  discharged.  Potliier  affirms  the  like 
doctrine  as  the  law  of  France  ;  Pothier  du  Change,  n.  113:  and  Heineccius  (de  Camb. 
c.  6,  §  9)  sfeites  it,  without  any  distinction  between  the  cases  where  the  bill  is  to  be 
protested  for  non-acceptance  and  where  it  is  protested  for  nonpayment.  There  is 
another  collateral  consideration  resulting  from  an  acceptance,  « hich  ought  to  be 
mentioned  in  this  place.     It  is  that  the  acceptance,  whether  general,  or  for  honour 

holder  from  whom  he  received  it,  nor  against  any  indorsee  upon  the  bill  whose  name 
is  subsequent  to  that  of  the  person  for  whom  he  accepts. 

{ay  Citing  Er.  parte  Jrackcrhath,  5  Ves.  .571,  and  Ex  parte  Lambert,  13  Yes.  179. 

I  a)-  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as 
follows  : — 

"  1.  That  the  sixth  plea  is  good,  liecause,  the  bill  being  made  payable  to  the  order 
of  a  fictitious  person,  no  such  order  can  possibly  have  been  made,  and  the  supposed 
indorsement  by  such  person  must  be  a  fiction  and  nullity,  and  can  give  no  title  to  any 
person  to  sue  upon  the  bill  as  an  indorsee  thereof : 

"  2.  That  the  defendant,  not  having  had  any  notice  at  the  time  of  his  acceptance 
that  the  bill  was  drawn  payable  to  a  fictitious  person,  oi-  his  order,  is  not  estopped 
from  pleading  the  matters  contained  in  the  said  sixth  plea  as  a  bar  to  the  action." 
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or  supra  protest,  after  sight  of  the  bill,  admits  the  genuineness  of  the  signature  of  the 
drawer  •  and,  consequently,  in  favour  of  a  bona  fide  holder  for  value,  without  notice, 
if  the  signature  of  the  drawer  turns  out  to  be  a  forgery,  the  acceptance  will  neverthe- 
less be  binding,  and  entitle  such  holder  to  recover  thereon  according  to  its  tenor. 
Bid  there  is  no  such  implied  admission,  on  the  part  of  the  acceptor,  of  the  ijeniunencss  of  the 
signature  of  the  payee  or  of  any  other  indwser ;  and,  consequently,  the  holder,  in  order  to 
recover  against  the  acceptor  upon  the  bill,  must  establish  by  proofs  the  genuineness 
of  their  signatures,  in  order  to  make  title  thereto,  although  he  need  not  prove  the 
.genuineness  of  that  of  the  drawer.  In  like  manner,  an  acceptance  admits  the  ability 
of  the  party  to  draw,  and,  if  drawn  by  an  agent  in  the  name  of  his  principal,  it  also 
admits  that  he  has  full  authority  to  draw  the  bill.  But  it  does  not  admit  the 
authoiity  of  the  agent  to  indorse  the  same  bill,  even  though  it  is  made  payable  to  the 
order  of  his  principal,  and  is  indorsed  by  the  same  agent  in  the  name  of  the  principal." 
There  can  be  no  reason  why  an  acceptance  for  honour  should  admit  more  than  an 
ordinary  acceptance  admits. 

Haiinen,  in  reply.  If,  as  Story  admits,  the  acceptor  [701]  for  honour  has  his 
remedy  over  against  the  drawer,  why  should  not  his  liability  be  co-extensive  with 
that  oi'  the  drawer  of  the  bill  I 

Ekle,  C.  J.  I  am  of  opinion  that  our  judgment  in  this  case  should  be  for  the 
plaintiff.  The  action  is  brought  by  the  holder  of  a  bill  accepted  by  the  defendant 
supra  protest  for  the  honour  of  the  drawer,  acceptance  having  been  refused  by  the 
drawee.  At  the  maturity  of  the  bill  all  things  were  done  which  were  necessary  to 
fix  the  defendant  with  liability  as  an  acceptor  for  honour :  and  the  defence  relied  on 
is  that  the  bill  was  drawn  payable  to  a  fictitious  payee,  of  which  fact  the  defendant 
had  no  notice  at  the  time  of  his  acceptance  of  the  bill.  I  take  it  to  be  clear  that,  if 
the  defendant  had  not  intervened,  and  the  action  had  been  brought  by  the  bolder 
of  the  bill  against  the  drawer,  the  drawer  would  have  been  by  law  compelled  to  admit 
that  the  bill  was  a  valid  bill  payable  to  bearer,  or,  in  other  words,  that  he  would  have 
been  estopped  from  denying  the  indorsement  of  the  payee.  It  seems  to  me  that  there 
is  good  reason  for  saying  that  that  which  the  drawer  would  be  estopped  from  denying 
the  acceptor  for  honour  should  also  be  estopped  from  denying.  I  think  he  is  equally 
bound  to  admit  that  the  bill  is  a  valid  bill.  The  acceptor  supra  protest  paying  the 
bill  has  all  the  rights  against  the  drawer  that  an  ordinary  holder  would  have.  I  find 
no  authority  which  contravenes  this  view  ;  and  it  seems  to  me  that  it  receives  contirma- 
tion  from  the  passages  cited  from  Story  on  Bills. 

Byles,  J.  I  am  of  the  same  opinion.  The  defendant,  as  acceptor  supra  protest, 
is  subrogated  for  the  drawer.  He  has  all  the  rights  and  all  the  liabilities  of  the 
drawer,  and  is,  I  think,  equally  precluded  [702]  from  denying  that  the  bill  is  a  valid 
bill  payable  to  bearer. 

Keating,  J.     I  am  entirely  of  the  same  opinion. 

Montague  Smiih,  J.  I  am  of  the  same  opinion.  The  acceptor  supra  protest 
has  his  remedy  against  the  drawer,  and  is  as  much  estopped  as  the  drawer  is  from 
saying  that  the  bill  is  not  a  valid  negotiable  instrument.  I  do  not  think  Story  had 
this  precise  case  in  his  mind :  but  still  I  think  the  present  defendant  substantially 
stands  in  the  same  predicament  as  did  the  acceptor  in  the  case  there  put.  The 
acceptor  for  honour  must  be  considered  as  the  drawer  for  this  purpose. 

Judgment  for  the  plaintiff'. 

The  Rev.  H.  J.  Day,  Clerk,  v.  Peacock,  Clerk  to  the  Burial  Board  of  Barnsley,  in 
the  county  of  York.  The  Rev.  C.  F.  Coba,  Clerk,  v.  Same.  The  Rev.  W.  J. 
Binder,  Clerk,  v.  Same.     May  3rd,  1865. 

[S.  C.  34  L.  J.  C.  P.  225 ;  12  L.  T.  571  ;  11  Jur.  N  S.  428 ;  13  W.  R.  717.] 

1.  The  incumbent  of  a  district  church  to  which  a  burial-ground  had  been  appropriated 
before  the  passing  of  the  16  &  17  Vict.  c.  85,  and  which  district  had  been  carved 
out  of  a  township  having  separate  overseers,  and  maintaining  its  own  poor,  is  by 
the  32nd  section  of  that  act  entitled  to  all  the  fees  he  formerly  enjoyed  in  respect 
of  burials  in  his  district,  for  burial  services  performed  by  him  in  a  new  burial- 
ground  provided  by  the  burial  board  of  a  parish  oi'  township  .since  that  act. — 
:i.  And,  where  an  ecclesiastical  district  having  a  burial-ground  has  been  divided 
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into  two  districts,  but  no  burial-ground  has  been  allotted  to  the  second  district, 
the  incumbent  of  the  first  created  district  is  entitled  to  the  fees  for  the  burial  of 
inhabitants  of  both  districts. 

These  actions  were  brought  by  the  respective  plaintiffs  therein  against  the  burial 
board  for  the  township  of  Barnsley,  in  the  county  of  York,  for  the  recovery  of  [703] 
fees  claimed  to  be  payable  by  the  defendants  to  the  plaintitt's  respectively,  for  burials, 
and  the  erecting  or  placing  of  monuments,  gi'ave-stones,  tablets,  and  monumental 
inscriptions  in  the  burial-gronnd  provided  by  the  defendants  for  the  township  of 
Barnsley  under  the  provisions  of  the  statutes  relating  to  the  burial  of  the  dead  ;  and 
by  the  consent  of  the  parties,  and  under  a  judge's  order,  according  to  the  Common 
Law  Procedure  Act,  1852,  the  following  case  was  stated  foi-  the  opinion  of  the  court, 
without  pleadings  : — 

1.  The  township  of  Barnsley,  in  the  county  of  York,  forms  a  part  of  the  parish 
of  Silkstone.  It  has  separate  overseers  of  the  poor,  and  separately  maintains  its  own 
poor. 

2.  Up  to  the  time  of  the  making  of  the  order  in  council  of  the  8th  of  August, 
1831,  hereinafter  mentioned,  the  said  township  formed  one  parochial  chapelry,  which 
had  existed  from  time  immemorial.  The  church  of  St.  Mary's  was  the  parochial 
chapel  of  the  said  chapelry,  and  within  the  said  township  was  an  antient  burial- 
ground,  in  which  from  time  immemoi'ial  the  remains  of  the  inhabitants  of  the  said 
chapelry  had  been  and  were  of  right  entitled  to  be  buried  ;  and  for  burials  in  this 
burial-ground,  and  for  the  erection  of  monuments  therein  and  in  the  said  church  of 
St.  Mary,  fees  had  always  been  paid  to  the  incumbent  for  the  time  being  of  the  said 
chapelry. 

3.  In  or  about  the  year  1823,  an  additional  church,  called  St.  George's  church, 
was  built  within  the  said  chapelry  by  Her  Majesty's  commissioners  for  Iniilding  new 
churches,  under  provisions  of  58  G  3,  c.  45,  and  59  G.  3,  c.  134;  and  on  or  about 
the  16th  of  June,  1824,  a  burial-ground  within  the  said  township  was  under  the 
provisions  of  the  same  statutes  purchased  and  appropriated  by  the  said  commissioners 
as  and  for  a  burial-ground  for  the  said  church  of  St.  George.  [704]  This  church  and 
burial-ground  were  afterwards  duly  consecrated. 

4.  By  an  order  in  council,  beaiing  date  the  8th  of  August,  1831,  a  district  was 
divided  fiom  the  said  chapelry,  and  assigned  to  the  said  church  of  St.  George,  under 
the  provisions  of  the  statutes  above  referred  to,  and  of  the  statute  of  7  &  8  G.  4,  c  72. 
A  copy  of  this  order  in  council  accompanied  the  case. 

5.  The  district  so  assigned  to  the  said  church  of  St.  George  has  since  the  said 
order  in  council  been  called  St.  George's  district.  The  residue  of  the  said  township 
has  since  the  same  order  in  council  been  called  St.  Mary's  disti'ict.  In  this  latter 
district  are  situate  the  said  church  of  St.  Mary  and  the  said  antient  burial-ground 
belonging  to  the  said  chapelry.  This  antient  burial-ground  was  enlarged  about  forty 
years  ago,  and  from  the  time  of  its  being  so  enlarged  until  the  formation  of  St.  George's 
district  as  aforesaid,  was  the  burial-ground  of  the  said  chapelry,  and  since  the  forma- 
tion of  St.  George's  district  as  afoi-esaid  has  been  the  burial-ground  of  the  said  district 
of  St.  Mary  ;  and  for  bui'ials  and  the  erection  of  monuments  therein,  fees  have  always 
been  paid  to  the  incumbent  for  the  time  being  of  St.  Mary's. 

6.  Since  the  formation  of  St.  George's  district  as  aforesaid,  the  burial-ground  so 
appropi'iated  as  and  for  the  burial-ground  of  St.  George's  church  as  aforesaid,  has 
been  the  burial-gi-ound  of  the  said  district  of  St.  George's ;  and  for  burials  and  the 
erection  of  monuments  therein,  fees  have  always  been  paid  to  the  incumbent  for  the 
time  being  of  St.  George's  district. 

7.  By  an  order  in  council,  liearing  date  the  23rd  of  May,  1844,  a  district  called 
St.  John's  district  was  divided  fi'om  St.  George's  district  under  the  provisions  of  the 
statutes  above  referred  to.  A  copy  of  this  order  in  council  accompanied  the  case. 
From  the  [705]  making  of  this  order  until  the  year  1858,  divine  service  for  St.  John's 
district  was  performed"  in  a  school-room  in  that  district;  and  in  18.")8  a  church  called 
St.  John's  church  was  Iniilt  in  and  for  the  same  district,  in  which  church  divine  service 
has  since  been  performed. 

8.  The  district  so  assigned  to  St.  John's  church  has  since  the  said  last-mentioned 
order  in  council  been  called  St.  John's  district.  The  residue  of  St.  George's  district 
has  since  the  .same  order  in  council  been  called  St.  George's  district. 
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9.  There  has  never  been  any  burial-ground  assigned  to  or  belonging  to  St.  John's 
district ;  but  the  remains  of  persons  dying  within  the  limits  of  this  district  have  been 
accustomed  to  be  buried  in  the  burial-ground  of  St.  George's  district,  of  which 
St.  John's  district  formerly  formed  part;  and  for  such  bui'ials  in  the  said  Vturial- 
"round  of  St.  (leorge's  district,  fees  have  always  been  paid  since  the  formation  of 
St.  George's  district  as  aforesaid,  to  the  incumbent  for  the  time  being  of  St.  George's 
district. 

10.  By  an  order  in  council  bearing  date  the  Snd  of  February,  1857,  made  under 
the  provisions  of  16  &  17  Vict.  c.  134,  it  was  ordered  (amongst  other  things)  that 
(with  certain  exceptions  therein  mentioned)  burials  should  after  periods  in  that  behalf 
appointed  be  discontinued  in  the  said  burial  grounds  of  St.  Mary's  and  St.  George's 
districts.     A  copy  of  this  order  in  council  accompanied  the  case. 

11.  Upon  the  last-mentioned  order  in  council  being  made,  it  became  necessary  to 
provide  a  new  burial-ground  for  the  said  township  of  Barnsley  ;  and,  the  vestry  of  the 
said  township  having  refused  to  provide  such  burial-ground,  the  local  board  of  health 
for  the  said  township  became  on  or  about  the  3rd  of  Febiuaiy,  18.58,  under  the 
provisions  of  the  4th  section  of  the  [706]  20  &  21  Vict.  c.  81,  the  burial  board  for 
the  said  township. 

12.  The  said  burial  board  afterwards,  under  the  provisions  of  the  various  statutes 
relating  to  the  burial  of  the  dead,  duly  provided  a  burial-ground  for  the  said  township. 

13.  The  burial-ground  so  provided  by  the  said  burial  board  (except  the  portion 
theieof  not  intended  to  be  consecrated,  and  upon  which  portion  a  chapel  is  erected 
and  built,)  was  with  a  chapel  erected  thereon,  on  or  about  the  6th  of  November,  1861, 
duly  con.secrated  ;  from  which  time  it  became  the  burial-ground  for  the  said  several 
ecclesiastical  districts  of  the  said  township,  within  the  meaning  and  according  to  the 
provisions  of  the  said  last-mentioned  statutes. 

14.  The  plaintifl"  the  Rev.  Henry  Josiah  Da\'  is  the  incumbent  of  the  said  district 
of  St.  Mary,  and  claims  to  be  entitled  to  pei'form  the  duties  and  have  the  same  rights 
and  authorities  for  the  performance  of  religious  seivice  in  the  burial  in  the  burial- 
ground  so  provided  by  the  said  burial  board,  of  the  remains  of  parishioners  or  inhabi- 
tants of  the  said  district  of  St.  Mary,  and  also  to  be  entitled  to  receive  the  same  fees 
in  respect  of  such  burials  which  he  had  previously  enjoyed  and  received  for  burials  in 
the  said  burial-ground  of  St.  Mary's  district,  as  if  such  burial-ground  so  provided 
by  the  said  burial  board  wei'e  the  burial  ground  of  St.  Mary's  district.  He  also  claims 
to  be  entitled  to  fees  for  such  monuments,  grave-stones,  tablets,  and  monumental 
inscriptions  erected  or  placed  in  the  consecrated  part  of  the  burial-ground  so  provided 
by  the  said  buiial  board  as  aforesaid,  or  in  the  chapel  erected  thereon,  as  may  be  so 
erected  or  placed  over  the  remains  or  in  memory  of  parishioners  or  inhabitants  of  the 
said  district  of  St.  Mary,  in  lieu  of  the  fees  or  sums  which  he  would  have  been  entitled 
to  for  the  erecting  [707]  or  placing  of  such  monuments,  grave-stones,  tablets,  and 
monumental  inscriptions  in  the  said  burial-ground  of  St.  Mary's  district,  or  in  the 
said  church  of  Saint  Mary. 

15.  The  plaintiff  the  Rev.  Clement  Francis  Cobb  is  the  incumbent  of  the  said 
district  of  St.  George's,  and  claims  to  be  entitled  to  perform  the  duties  and  have  the 
same  rights  and  authorities  for  the  performance  of  religious  service  in  the  burial  in 
the  burial-ground  so  provided  by  the  said  burial  board,  of  the  remains  of  parishioners 
or  inhabitants  of  the  said  district  of  St.  George,  and  also  to  be  entitled  to  receive  the 
same  fees  in  respect  of  such  burials  which  he  had  previously  enjoyed  and  received 
for  burials  in  the  said  burial-ground  of  St.  George's  district,  a!s  if  such  burial-ground 
so  provided  by  the  said  burial  board  were  the  burial-gi'ound  of  St.  George's  district. 
He  also  claims  to  be  entitled  to  fees  for  such  monuments,  grave-stones,  tablets,  and 
monumental  inscriptions  erected  or  placed  in  the  conseci-ated  part  of  the  burial- 
ground  so  provided  by  the  .said  burial  board  as  aforesaid,  and  in  the  chapel  erected 
thereon,  as  may  be  so  erected  or  placed  over  the  remains  or  in  memory  of  parishioners 
or  mliabitants  of  the  said  district  of  St.  George,  in  lieu  of  the  fees  or  sums  which  he 
would  have  been  entitled  to  for  the  erecting  or  placing  of  such  monuments,  grave- 
stones, tal3lets,  and  monumental  inscriptions  in  the  said  burial-ground  of  St.  George's 
district,  or  in  the  said  church  of  St.  George. 

16.  The  plaintiff  the  Rev.  William  John  Binder  is  the  incumbent  of  the  said 
district  of  St.  John,  and  claims  to  be  entitled  to  perform  the  duties  and  have  the  same 
rights  and  authorities  for  the  performance  of  religious  service  in  the  burial  in  the 
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burial-ground  so  provided  by  the  said  burial  board,  of  the  remains  of  parishioners  or 
inhabitants  of  the  said  district  of  St.  [708]  .lohii,  and  also  to  be  entitled  to  receive 
the  same  fees  in  respect  of  such  burial  which  he  would  have  been  entitled  to  enjoy 
and  receive  for  burials  in  a  burial-ground  provided  for  the  said  district  of  St.  John, 
as  if  the  burial-ground  so  provided  by  the  said  burial-board  were  the  burial-ground 
of  St.  John's  district.  He  also  claims  to  be  entitled  to  fees  for  such  monuments, 
grave-stones,  tablets,  and  monumental  in.scriptions  erected  or  placed  in  the  consecrated 
part  of  the  burial-ground  so  provided  by  the  said  burial  board  as  aforesaid,  and  in 
the  chapel  erected  thereon,  as  may  be  so  erected  or  placed  over  the  remains  or  in 
memory  of  paiishioners  or  inhabitants  of  the  said  district  of  St.  John,  in  lieu  of  the 
fees  or  sums  which  he  would  have  been  entitled  to  for  the  erecting  or  placing  of  such 
monuments,  grave-stones,  tablets,  and  monumental  inscriptions  in  a  burial-ground 
provided  for  St.  John's  district,  or  in  the  said  church  of  St.  John. 

17.  If  the  court  should  be  of  opinion  that  neither  the  said  Clement  Francis  Cobb 
as  the  incumbent  of  St.  George's  di.strict,  nor  the  said  William  John  Binder  as  the 
incumbent  of  St.  John's  district,  has  any  right  or  title  to  fees  as  in  the  l.oth  and 
16th  paragraphs  of  this  case  is  respectively  mentioned,  then  the  said  Henry  Josiah 
Day,  as  the  incumbent  of  St.  Mary's  district,  claims  to  have  the  same  rights  and  to  be 
entitled  to  the  same  fees  in  respect  of  parishioners  or  inhal)itants  of  the  whole  of  the 
said  township  which  before  the  said  order  in  council  of  the  8th  of  August,  1831, 
formed  one  parochial  chapelry  as  hereinbefore  mentioned,  as  he  claims  in  respect  of 
parishioners  or  inhabitants  of  the  said  district  of  St.  Mary,  as  in  the  14th  paragraph 
of  this  case  is  stated. 

18.  If  the  court  should  be  of  opinion  that  the  said  Clement  Francis  Cobb,  as 
incumbent  of  the  said  district  of  St.  George,  has  the  rights  and  is  entitled  to  the 
[709]  fees  claimed  by  him  as  and  in  the  15th  paragraph  of  this  case  is  stated,  but 
that  the  said  William  John  Binder,  as  the  incumbent  of  the  said  district  of  St.  John, 
has  no  right  or  title  to  fees  as  in  the  1 6th  paragraph  of  this  case  mentioned,  then 
the  said  Clement  Francis  Cobb,  as  incumbent  of  the  said  district  of  St.  George,  claims 
to  have  the  same  rights  and  to  be  entitled  to  the  same  fees  in  respect  of  parishioners 
or  inhabitants  of  the  whole  of  the  district  of  St.  George  as  it  existed  before  the  said 
district  of  St.  John  was  formed  out  of  it,  as  he  claims  in  respect  of  parishioners  or 
inhabitants  of  the  said  district  of  St.  George  as  now  existing,  as  in  the  15th  paragraph 
of  this  case  is  stated. 

19.  The  said  burial  board,  who  are  the  defendants  in  the  said  several  actions,  deny 
that  the  plaintiffs  or  any  of  them  have  or  has  the  rights,  or  are  or  is  entitled  to  the 
fees,  as  above  claimed  by  them  respectively. 

20.  The  questions  for  the  opinion  of  the  court  are,  whether  the  plaintiffs,  or  any 
and  which  of  them,  have  or  has  any,  and  if  any  what  rights,  or  are  or  is  entitled  to 
any,  and  if  any  what  fees,  as  above  claimed  by  them  respectively. 

21.  Judgment  was  to  be  entered  for  Is.  damages  and  costs  of  suit  (including  one 
third  of  the  costs  of  this  special  case  and  the  argument  thereof)  in  each  of  the  said 
actions  in  which  the  court  should  decide  in  favour  of  the  plaintiff  in  such  action  :  and 
judgment  was  to  be  entered  for  the  defendants,  with  costs  of  suit  (including  one  third 
of  the  costs  of  this  special  case  and  the  argument  thereof),  in  each  of  the  .said  actions 
in  which  the  court  should  decide  in  favour  of  the  defendants  in  such  action. 

Lush,  Q.  C.  (with  whom  was  Kemplay),  for  the  plain-[710]-tiffs  («).     The  question 

(a)  The  points  maiked  for  argument  on  the  part  of  the  plaintiffs  were  as  follows  : — 
"  1.  That,  from  and  after  the  consecration  of  the  burial-ground  provided  by  the 
burial  board  (except  the  portion  thereof  not  intended  to  be  consecrated),  the  said 
burial-ground  became  the  burial  ground  of  the  township  of  Barnsley ;  and  the  Rev. 
Henry  Josiah  Day,  as  the  incumbent  or  minister  of  St.  Mary's  district,  being  an 
ecclesiastical  district  in  the  said  township  for  which  the  said  burial-ground  was  pro- 
vided, became  entitled  to  perform  the  duties  and  have  the  same  rights  and  authorities 
for  the  performance  of  religious  services  in  the  burial  in  the  consecrated  portion  of  such 
burial-ground  of  the  remains  of  parishioners  or  inhabitants  of  St.  Mary's  district,  and 
also  to  I'eceive  the  same  fees  in  respect  of  such  burials,  as  he  had  previously  enjoyed 
and  received  for  burials  in  the  burial-ground  of  St.  Mary's  district,  as  if  the  burial- 
ground  provided  by  the  burial  board  were  the  burial-ground  of  St.  Mary's  district. 
"  2.  That,  from  and  after  such  consecration  as  aforesaid,  he  the  said  Rev.  Henry 
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in  these  cases  turns  upon  the  construction  of  certain  clauses  in  the  Burial  Act, 
15  &  16  Vict.  c.  85  (extended  to  the  provinces  by  the  16  &  17  Vict.  c.  134). 
The  circumstances  under  which  the  question  arises  are  these :— The  township 
of  Barns-r711]-ley  maintains  its  own  poor,  and  has  separate  overseers,  though  it 
is  part  of  the  parish  of  Silkstone.  Down  to  August,  183],  it  formed  one  parochial 
chapelry,  called  St.  Mary's,  having  an  antient  burial-ground.  On  the  Sth  of  August, 
1831,  an' order  in  [712]  council  was  made,  assigning  a  district  to  the  church  of  St. 
George ;  and  to  this  district  of  St.  George's  a  burial-ground  was  attached.  In  1844, 
a  district  called  St.  John's  was  carved  out  of  St.  George's  district;  and  in  1858  a 
church  called  St.  John's  church  was  built.  To  St.  John's  district  no  burial-ground 
was  provided  ;  and  the  inhabitants  of  that  district  were  interred  in  the  burial-ground 
of  St.  George's.  Under  these  circumstances,  it  can  scarcely  be  contended  that  the 
incumbent  of  St.  John's  can  sustain  any  claim  for  burial  fees,  &c.  The  argument 
must  therefore  be  confined  to  the  cases  of  the  Rev.  Mr.  Day  and  the  Rev.  Mr.  Cobb. 
When  the  burial  board  was  established  under  the  20  &  21  Vict.  c.  81,  s.  4,  neither  of 
these  districts  of  St.  Mary  or  St.  George  was  a  place  maintaining  its  own  poor :  the 
division  was  a  mere  ecclesiastical  one.     The  scope  and  object  of  the  15  &  16  Vict. 

Josiah  Day  became  entitled  to  fees  for  such  monuments,  grave-stones,  tablets,  and 
monumental  inscriptions,  erected  or  placed  in  the  consecrated  portion  of  the  burial- 
o-round  provided  by  the  board,  or  in  the  chapel  erected  thereon,  as  might  be  erected 
or  placed  over  the  remains  or  in  memory  of  pai'ishioners  or  inhabitants  of  St.  Mary's 
district  in  lieu  of  the  fees  or  sums  which  he  would  have  been  entitled  to  for  the  erecting 
or  placing  of  such  monuments,  grave-stone.s,  tablets,  or  monumental  inscriptions  in  the 
burial-ground  or  chapel  of  St.  Mary's  district : 

"  3.  That,  under  the  circumstances  stated  in  the  special  case,  the  Rev.  Henry  Josiah 
Day  is  in  respect  of  the  consecrated  portion  of  the  bui-ial-ground  provided  by  the 
burial  board  an  incumbent  or  minister  within  the  meaning  of  ss.  32  and  33  of  the 
15  &  16  Vict.  c.  85,  so  far  as  regards  the  burial  in  the  consecrated  portion  of  the 
burial-ground  provided  by  the  burial  board,  of  the  remains  of  parishioners  or  inhabi- 
tants of  St.  Mary's  district,  and  the  erecting  or  placing  in  such  consecrated  portion  of 
the  said  burial-ground,  or  the  chapel  thereof,  of  monuments,  grave-stones,  tablets,  or 
monumental  inscriptions  over  the  remains  or  in  memory  of  such  parishioners  or 
inhabitants : 

"4.  The  Rev.  C.  F.  Cobb  and  the  Rev.  W.  J.  Binder  will  rely  on  the  .same  points 
in  respect  of  St.  George's  district  and  St.  John's  district  respectively,  as  are  intended 
to  be  relied  on  by  the  Rev.  H.  J.  Day  in  respect  of  St.  Mary's  district  as  above  stated, 
— with  this  difference,  that  the  Rev.  W.  J.  Binder  will  contend  that  the  fact  of  there 
never  having  been  any  burial-ground  in  and  for  St.  John's  district,  does  not  affect  the 
rights  and  authorities  claimed  by  him  in  respect  of  the  burial  ground  provided  by  the 
burial  board  ;  and  that  he  is  in  the  same  position  as  regards  such  rights  and  authoiities 
as  if  there  had  been  a  burial-ground  in  and  for  St.  John's  district  before  and  at  the 
time  of  the  consecration  of  the  consecrated  portion  of  the  burial-ground  provided  by 
the  burial  board  : 

"  5.  In  the  event  of  the  court  being  of  opinion  that  neither  the  Rev.  C.  F.  Cobb, 
as  the  incumbent  of  St.  George's  district,  nor  the  Rev.  W.  J.  Binder,  as  the  incumbent 
of  St.  John's  district,  has  the  rights  and  authorities  claimed  by  them  respectively,  then 
the  Rev.  H.  J.  Day,  as  the  incumbent  of  St.  Mary's  district  will  contend  that  he  has 
the  same  rights  and  is  entitled  to  the  same  fees  in  respect  of  parishioners  or  inhabitants 
of  the  whole  of  the  said  township  which  before  the  order  in  council  of  8th  of  August, 
1831,  formed  one  parochial  chapelry,  as  he  claims  in  respect  of  parishioners  or  inhabi- 
tants of  St.  Mary's  district : 

"  6.  In  the  event  of  the  court  being  of  opinion  that  the  Rev.  C.  F.  Cobb,  as  the 
incumbent  of  St.  George's  district,  has  the  rights  and  is  entitled  to  the  fees  claimed 
by  him  in  respect  of  St.  George's  district,  but  that  the  Rev.  W.  J.  Binder,  as  the 
incumbent  of  St.  John's  district,  has  not  the  rights  nor  is  entitled  to  the  fees  claimed 
by  him  in  respect  of  St.  John's  district,  then  the  Rev.  C.  F.  Cobb,  as  the  incumbent 
of  St.  George's  district,  will  contend  that  he  has  the  same  rights  and  is  entitled  to  the 
same  fees  in  respect  of  parishioners  or  inhabitants  of  the  whole  of  St.  George's  district 
as  it  existed  before  the  said  district  of  St.  John  was  formed  out  of  it,  as  he  claims  in 
respect  of  the  parishioners  or  inhabitants  of  St.  George's  district,  as  now  existing. 
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c.  85,  was  to  put  an  end  to  the  interment  of  the  dead  in  crowded  places.  The  2nd 
section  enacts  that,  "  in  case  it  appear  to  Her  Majesty  in  council,  &c.,  that  for  the 
protection  of  the  public  health  burials  in  any  part  or  parts  of  the  metropolis,  or  in 
any  burial-grounds  or  places  of  burial  in  the  metropolis,  should  be  wholly  discontinued, 
or  should  be  discontinued  subject  to  any  exception  or  qualitication,  it  shall  be  lawful 
for  Her  Majesty  to  order  that  after  a  time  mentioned  in  the  order  burials  in  such  part 
or  parts  of  the  metropolis  in  such  burial-grounds  or  places  of  burial  shall  be  discontinued 
[713]  wholly,  or  subject  to  any  exceptions  or  qualifications  mentioned  in  such  order," 
&c.  The  10th  section  enacts  that,  "upon  the  requisition  in  writing  of  ten  or  more 
rate-payers  in  an\'  parish  in  the  metropolis  in  which  the  place  or  places  of  burial  shall 
appear  to  such  rate-payers  insufficient  or  dangerous  to  health  (and  whether  any  order 
in  council  in  relation  to  anj'  burial-ground  in  such  parish  has  or  has  not  been  made), 
the  churchwardens  or  other  persons  to  whom  it  belongs  to  convene  meetings  of  the 
vestry  of  such  parish,  shall  convene  a  meeting  of  the  vestry  for  the  special  purpose  of 
determining  whether  a  burial-ground  shall  be  provided  under  this  act  for  the  parish, 
&c. ;  and,  if  it  be  resolved  b\^  the  vestry  that  a  burial-ground  shall  be  provided  under 
this  act  for  the  parish,  a  copy  of  such  resolution,  extracted  from  the  minutes  of  the 
vestry,  and  signed  by  the  chairman,  shall  be  sent  to  one  of  Her  Majesty's  principal 
secretaries  of  state."  By  s.  11,  in  case  the  vestry  agree  to  provide  a  burial-ground,  a 
board  is  to  be  appointed.  The  .32nd  section  enacts  that,  "  from  and  after  the  conse- 
cration as  aforesaid  (s.  30)  of  any  burial-ground  provided  by  this  act  (except  any 
portion  thereof  intended  not  to  be  so  consecrated),  or  where  all  or  anj'  part  of  such 
burial-ground,  by  reason  of  the  same  having  been  already  consecrated,  shall  not  require 
to  be  consecrated,  then  from  and  after  such  time  as  the  bishop  of  the  diocese  shall 
appoint,  such  burial-ground  shall  be  deemed  the  burial-ground  of  the  parish  for  which 
the  same  is  provided  ;  and,  where  the  same  is  provided  for  two  or  more  parishes,  such 
burial-ground  shall  be  in  law  as  if  such  parishes  were  one  parish,  and  as  if  such  burial- 
ground  were  the  burial-ground  of  such  one  parish  ;  and  every  incumbent  or  minister 
of  the  parish  or  of  each  of  the  parishes  (as  the  case  may  be)  for  which  such  burial-ground 
is  provided,  shall,  by  himself  and  [714]  his  curate,  or  such  duly-qualified  persons  as 
such  incumbent  or  minister  may  authorize,  perform  the  duties  and  have  the  same 
rights  and  authorities  for  the  performance  of  religious  service  in  the  burial  in  such 
burial-ground,  or  in  the  consecrated  portion  thereof,  of  the  remains  of  parishioners  or 
inhabitants  of  the  parish  of  which  he  is  such  incumbent  or  minister,  and  shall  be  entitled 
to  receive  the  same  fees  in  respect  of  such  burials  which  he  has  previously  enjoyed  and 
received  ; "  "  and  the  parishioneis  and  inhabitants  of  such  parish,  or  of  each  of  such 
parishes,  shall  have  the  same  rights  of  sepulture  in  such  burial-ground  as  they  respec- 
tively would  have  had  in  the  burial-ground  or  burial-grounds  in  and  for  their  respective 
parish."  The  36th  section  provides  that,  "  where  fees  or  any  portions  of  fees  payable 
on  interments,  or  for  any  monument,  grave-stone,  tablet,  or  monumental  inscription  in 
the  burial-ground  of  any  parish  for  which  a  burial-ground  is  provided  alone  or  jointly 
with  any  other  paiish  or  parishes  under  this  act,  are  by  law  or  custom  payable  to  the 
churchwardens  of  any  parish,  or  to  trustees  or  other  persons,  for  or  towards  the  pay- 
ment of  any  annuity  or  stipend  to  the  incumbent  or  minister,  or  any  other  parochial 
purpose,  or  the  discharge  of  any  other  debt  or  liability,  such  fees  or  portion  of  fees 
shall  be  payable  in  the  burial-ground  to  be  provided  as  aforesaid  for  such  parish  under 
this  act,  and  shall  be  received  by  the  burial-board,  and  paid  to  the  parties  entitled  to 
receive  the  same  ;  and  when  fees  or  payments  have  been  received  on  interments,  or 
for  an}'  monument,  grave-stone,  tablet,  or  monumental  inscription  in  the  burial-ground 
of  any  such  parish,  by  any  such  churchwardens,  or  by  trustees  or  other  persons,  for 
the  purpose  of  discharging  any  periodical  payment  or  other  liability,  it  shall  be  lawful 
for  the  burial-board,  upon  the  request  of  such  churchwardens,  [715]  trustees,  or 
persons,  to  pay  from  time  to  time  out  of  the  fees  and  moneys  received  by  them  on 
account  of  such  parish,  such  amount  as  may  be  necessary  for  discharging  such  periodical 
payment  or  liability."  By  the  interpretation-clause,  s.  52,  it  is  declared  that  the  word 
"  parish  "  shall  mean  "  every  place  having  separate  overseers  of  the  poor,  and  separately 
maintaining  its  own  poor  ;"  and  that  "incumbent "  or  "minister  "  shall,  "in  respect 
of  any  fee  made  payable  to  an  incumbent  or  ministei'  under  this  act,  mean,  the  clergy- 
man who  would  have  been  entitled  to  the  fee,  had  the  body  been  buried  in  the 
churchyard  or  burial-ground  of  the  parish  from  which  it  came,  or  in  the  burial-ground 
of  the  ecclesiastical  district,  in  case  such  district  has  a  burial-ground  at  the  passing  of 
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this  act;  and,  if  any  difference  shall  arise  between  two  or  more  pei'sons  severally 
claiming'  to  be  the  incumbent  or  minister  under  this  provision,  such  difference  shall 
be  determined  by  the  bishop  of  the  diocese."  The  intention  to  preserve  the  rights 
of  incumbents,  not  only  in  parishes,  but  also  in  ecclesiastical  districts,  is  obvious 
throughout  the  act. 

Manisty,  Q.  C.  (with  whom  was  J.  B.  Maule),  for  the  defendant  (a).  The  right  of 
Mr.  Day  and  Mi-.  Cobb  is  [716]  purely  a  statutory  right.     Unless  it  be  given  to  them 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  follow  : — 

"1.  That  the  plaintiff  the  Rev.  H.  J.  Day  is  not  the  incumbent  or  minister  of  a 
parish  or  place  that  has  separate  overseers  of  the  poor,  and  separately  maintains  its 
own  poor,  and  for  which  the  burial-ground  of  the  burial  board  of  the  township  of 
Barusley  has  been  provided  : 

"  2.  That  the  said  Rev.  H.  J.  Day  would  not  have  been  entitled  to  any  fee  for  the 
burial  in  any  churchyard  or  burial-gi'ound  of  a  paiish  or  place  having  separate  over- 
seers of  the  poor,  and  separately  maintaining  its  own  poor,  of  the  body  of  any  inhabi- 
tant or  parishioner  of  the  district  of  St.  Mary's,  in  the  township  of  Barnsley,  if  such 
body  had  not  been  buried  in  the  said  burial-ground  provided  by  the  said  Barnsley 
burial  boai-d  for  the  said  district : 

"3.  That  the  said  burial-gi'ound  of  the  Barnsley  burial  board  has  been  piovided 
under  the  powers  contained  in  the  Burial  Acts,  but  has  not  been  thei'eby  provided  for 
any  parish  or  place  within  the  meaning  of  the  said  Burial  Acts,  having  any  incumbent 
or  minister  thereof : 

"  4.  That  the  said  Rev.  H.  J.  Day,  as  the  incumbent  of  St.  Mary's  district,  in  the 
township  of  Barnsley,  has  not  any  title  in  law  under  the  said  Burial  Acts  to  perform 
the  duties  or  to  have  the  same  rights  or  authorities  for  the  performance  of  religious 
service  in  the  buiial  in  the  said  bui-ial-ground  of  the  Barnsley  burial  board,  of  the 
remains  of  parishioners  or  inhabitants  of  the  said  district  of  St.  Mary,  nor  is  he  entitled 
to  receive  the  .same  fees  in  respect  of  such  burials  which  he  previously  enjoyed  or 
received,  inasmuch  as  the  .said  district  of  St.  Mary's  is  not  a  parish  or  place  within 
the  meaning  of  the  1.5  &  16  Vict.  c.  85,  s.  32  : 

"  5.  That  the  Rev.  C.  F.  Cobb  is  not  the  incumbent  or  minister  of  a  parish  or  place 
that  has  separate  overseers  of  the  poor  and  separately  maintains  its  own  poor,  for 
which  the  said  burial-ground  of  the  Barnsley  buiial  board  has  been  provided  : 

"  6.  That  the  said  Rev.  C^  F.  Cobb,  as  the  incumbent  of  the  district  of  St.  George's, 
in  the  township  of  Barnsley,  would  not  have  been  entitled  to  any  fee  for  the  burial 
in  any  church-yard  or  burial-ground  of  a  parish  or  place  having  separate  overseers  of 
the  poor  and  separately  maintaining  its  own  poor,  of  the  body  of  any  inhabitant  or 
parishioner  of  the  said  district  of  St.  George's,  if  such  body  had  not  been  buried  in  the 
said  burial-ground  provided  by  the  said  Barnsley  burial  board  for  the  said  district : 

"  7.  That  the  said  Rev.  C.  F.  Cobb,  as  such  incumbent,  has  not  any  title  under 
the  said  Burial  Acts  to  perform  the  duties,  and  have  the  same  rights  and  authorities 
for  the  perfoiniance  of  religious  service  in  the  burial  in  the  said  burial-ground  of  the 
Barnsley  burial  board,  of  the  remains  of  parishioners  or  inhabitants  of  the  said  district 
of  St.  George,  nor  is  he  entitled  to  receive  the  same  fees  in  respect  of  such  burials 
which  he  previously  enjoyed  or  received,  inasmuch  as  the  said  district  of  St.  George 
is  not  a  parish  or  place  within  the  meaning  of  the  15  &  16  Vict.  c.  85,  s.  32  : 

"  8.  That  the  Rev.  W.  J.  Binder  is  not  the  incumbent  or  minister  of  a  parish  or 
place  that  has  separate  overseers  of  the  poor  and  separately  maintains  its  own  poor, 
and  for  which  the  burial-ground  of  the  township  of  Barnsley  has  been  provided  : 

"  9.  'That  the  said  Rev.  W.  J.  Binder,  as  the  incumbent  of  the  district  of  St.  John's, 
in  the  said  township  of  Barnsley,  would  not  have  been  entitled  to  any  fee  for  the 
burial  in  any  churchyard  or  burial-ground  of  a  parish  or  place  having  separate  over- 
seers of  the  poor  and  separately  maintaining  its  own  poor,  of  the  body  of  any  inhabitant 
or  parishioner  of  the  said  district  of  St.  John's,  if  such  body  had  not  been  buried  in  the 
said  burial  ground  provided  by  the  said  Barnsley  burial  board  for  the  said  district : 

"  10.  That  the  said  Rev.  W.  J.  Binder,  as  such  incumbent,  has  not  any  title  under 
the  said  Burial  Acts  to  perform  the  duties  and  have  the  same  rights  and  authorities 
for  the  performance  of  religious  service  in  the  burial  in  the  .said  burial-ground,  of  the 
Barnsley  burial  board,  of  tbe  remains  of  parishioners  or  inhabitants  of  the  said  district 
of  St.  John's,  nor  is  he  entitled  to  receive  the  same  fees  in  respect  of  such  burials, 
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by  the  15  &  16  Vict,  c  85,  they  can  have  no  right  at  all.  Each  of  them  was  the 
incumbent  of  a  district  church  with  a  burial-ground  attached  to  it,  and  each  was  before 
the  passing  of  the  statute  entitled  to  the  [717]  fees  for  burials  therein.  But  for  the 
statute,  that  was  the  beginning  and  the  end  of  their  right.  The  question  depends  on 
the  .82nd  and  52nd  sections  of  the  act.  The  former  enacts  that  the  newly  consecrated 
burial-ground  shall  thenceforth  "  be  deemed  the  burial-ground  [718]  of  the  parish  for 
which  the  same  is  provided,"  and  that,  "where  the  same  is  provided  for  iuv  or  more 
'parishes,  such  burial-ground  shall  be  in  law  as  if  such  parishes  were  one  parish,  and  as 
if  such  burial-ground  were  the  burial-ground  of  such  one  parish."  Here,  the  burial- 
ground  is  provided  for  one  parish,  viz.  Barnsley.  The  three  ecclesiastical  districts  are 
in  no  sense  "  parishes."  If  the  argument  for  the  appellants  were  tenable,  it  would 
equally  give  a  right  to  the  fees  to  the  incumbent  of  St.  John's  district,  which  had  no 
burial-ground.  [Byles,  J.  The  language  of  the  interpretation-clause  is  clear,  - 
"  Innimlenf  and  minister  shall,  in  respect  of  any  fee  made  payable  to  an  incumbent  or 
minister  under  this  act,  mean  the  clergyman  who  would  have  been  entitled  to  the  fee 
had  the  body  been  buried  in  the  churchyard  or  burial-ground  of  the  parish  from  which 
it  came,  or  in  the  burial-ground  of  the  ecclesiastical  district  in  case  such  district  has  a 
burial-ground  at  the  passing  of  this  act."]  The  appellants  are  not  bound  to  perform 
the  duties  in  respect  of  which  they  seek  to  recover  these  fees.  The  burial  board 
provide  a  chaplain  for  the  purpose,  and  pay  him.  [Lush.  There  is  no  clause  in  any 
of  the  acts  impowering  the  board  to  appoint  a  chaplain.]  The  38th  and  39th  sections 
give  such  authority  (a). 

[719]  Lush  was  not  called  upon  to  reply. 

Erle,  C.  J.  It  appears  to  me  that  the  incumbent  of  St.  Mary's  is  entitled  to  the 
fees  for  the  burial  of  every  inhabitant  of  his  district,  and  that  the  incumbent  of  the 
district  of  St.  George  is  entitled  to  the  fees  for  the  burial  of  every  corpse  coming  from 
that  district  or  from  the  district  of  St.  John,  where  they  respectively  perform  the 
service.  The  township  of  Barnsley  was  a  parochial  district,  having  its  own  overseers, 
and  maintaining  its  own  poor,  and  therefore  a  "  parish  "  within  the  meaning  of  the 
15  &  16  Yict.  c.  85.  There  had  originally  been  one  church  (St.  Mary's)  and  one 
burial-ground  for  the  township.  Afterwards  a  district  church,  called  St.  George's,  was 
built,  and  a  district  with  a  burial-ground  attached  to  it.     Subsequently,  a  district 

which  he  previously  enjoyed  or  received,  inasmuch  as  the  said  district  of  St.  John's  is 
not  a  parish  or  place  within  the  meaning  of  the  15  &  16  Vict.  c.  85,  s.  32. 

"  11.  That  no  one  of  the  said  plaintiffs,  as  the  incumbent  of  his  respective  district, 
is  separately,  nor  are  any  of  the  said  plaintitTs  jointly,  entitled  as  such  incumbents  to 
the  fees  for  the  right  of  erecting,  or  for  erecting,  any  monument,  grave-stone,  tablet, 
or  monumental  inscription,  in  the  said  burial-ground  provided  for  the  several  districts, 
or  in  the  chapel  erected  thereon,  which  may  be  erected  or  placed  over  the  remains  or 
in  memory  of  any  of  the  parishioners  or  inhabitants  of  any  of  the  .said  several  districts 
under  the  provisions  of  the  said  Burial  Act : 

"  12.  That  the  said  Eev.  W.  J.  Binder  is  not  minister  or  incumbent  of  any  parish, 
place,  or  ecclesiastical  district,  which  at  the  time  of  the  passing  of  the  15  &  16  Vict. 
c.  85,  had  any  burial-ground  belonging  to  it,  as  such  parish,  place,  or  ecclesiastical 
district." 

(a)  The  38th  section  enacts  that  "  the  general  management,  regulation,  and  control 
of  the  burial-grounds  provided  under  this  act,  shall,  subject  to  the  provisions  of  this 
act,  and  the  regulations  to  be  made  thereunder,  be  vested  in  and  exercised  by  the 
respective  burial  boards  providing  the  same  :  provided  that  any  question  which  shall 
arise  touching  the  fitness  of  any  monumental  inscription  placed  in  any  part  of  the 
consecrated  portions  of  such  grounds  shall  be  determined  by  the  bishop  of  the  diocese." 

And  the  39th  enacts  that"J  "where  a  burial-ground  is  provided  under  this  act  for 
the  common  use  of  two  or  more  parishes,  in  case  any  question  arise  among  the  incum- 
bents of  such  parishes  as  to  the  performance  of  the  burial-service  by  a  chaplin  to  be 
paid  by  means  of  contributions  from  such  incumbents,  or  deductions  from  fees  or  sums 
payable  to  them,  or  otherwise  touching  the  performance  of  service  in  the  consecrated 
part  of  such  ground,  the  bishop  of  the  diocese  shall  from  time  to  time  confirm  any 
arrangement  which  a  majority,  or,  in  case  of  equal  numbers,  one  half  of  the  incumbents 
shall  approve,  and  such  arrangement  so  confirmed  shall  be  binding  upon  all  the  parties 
concerned." 
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called  St.  John's  was  carved  out  of  St.  George's  district :  and,  though  there  were  then 
three  places  of  worship  within  the  township,  there  were  but  two  burial-grounds,  viz. 
those  of  St.  Mary  and  St.  George,  [720]  and  the  burials  of  the  inhabitants  of  St. 
John's  district  took  place  in  the  ground  allotted  to  St.  George's.  In  18.58,  the  board 
of  health  for  the  township  of  Barnsley,  under  the  pro^■isions  of  the  20  &  21  Vict.  c.  81, 
established  a  new  burial-ground  :  and  the  question  for  us  is,  who  is  to  receive  the  fees 
for  the  performance  of  the  burial-service  there,— it  being  a  burial-ground  for  the  entire 
township  of  Barnsley.  This  depends  upon  the  construction  of  the  32nd  section  of  the 
l.j  &  16  Viet.  c.  8.5,  coupled  with  the  interpretation-clause,  s.  52.  It  seems  to  me 
that  the  32nd  section  is  capable  of  the  construction  which  has  been  contended  for  on 
behalf  of  the  incumbents  Day  and  Cobb.  That  section  enacts  that,  "  from  and  after 
the  consecration  of  any  burial-ground  provided  under  this  act,  such  burial-ground  shall 
be  deemed  the  burial-ground  oi  the  parish  for  which  the  same  is  provided  ;  and,  where 
the  same  is  provided  for  two  or  more  parishes,  such  burial-ground  shall  be  in  law  as  if 
such  pai-ishes  were  one  parish,  and  as  if  such  bui'ial-ground  were  the  burial-ground  of 
such  one  parish  ;  and  every  incumbent  or  minister  of  the  parish,  or  of  each  of  the 
parishes  (as  the  case  may  be)  for  which  such  burial-ground  is  provided,  shall,  by  himself 
and  his  curate,  &c.  perform  the  duties  and  have  the  same  rights  and  authorities  for 
the  performance  of  religious  service  in  the  burial  in  such  burial-ground  of  the  remains 
of  parishioners  or  inhabitants  of  the  parish  of  which  he  is  such  incumbent  or  minister, 
and  shall  be  entitled  to  receive  the  same  fees  in  respect  of  such  burials,  which  he  has 
previously  enjoyed  and  received."  It  appears  to  me  that  the  incumbent  of  each  district 
having  a  burial-ground  is  entitled  to  the  fees.  Mr.  Manisty  insists  that  the  words 
"  every  incumbent  or  minister  of  the  parish,"  mean,  the  incumbent  or  minister  of  the 
whole  palish,  and  that,  as  neither  the  incumbent  of  St.  Mary's  nor  [721]  the  incumbent 
of  St.  George's  is  the  incumbent  of  the  parish  of  Barnsley,  but  each  the  incum- 
bent of  his  own  particular  district  only,  therefore  there  is  no  one  answering  the 
description  of  "  incumbent  of  the  parish,"  so  as  to  be  entitled  to  demand  these  fees. 
But  I  take  it  that  the  incumbents  of  the  district  churches  to  which  burial-grounds  are 
attached  are  in  some  sense  within  the  words,  and  certainly  are  within  the  meaning  of 
the  legislature ;  and  that  they  are  to  perform  the  same  duties,  and  to  have  the  same 
rights  and  authorities,  and  entitled  to  the  same  fees  in  respect  of  burials  which  they 
had  previously  enjoyed.  I  think  the  statute  clearly  gives  them  a  right  to  receive  the 
same  fees,  and  (though  it  is  not  necessary  to  decide  that  question  here)  imposes  upon 
them  the  same  duties,  to  which  they  were  entitled  and  which  they  were  bound  to 
perform  before  in  their  respective  districts.  If  they  were  bound  to  perform  the  service 
formerly,  they  are  bound  now :  and,  if  they  perfoi-m  the  service,  they  are  entitled  to 
receive  the  fees  as  heretofore.  The  language  of  s.  52  is  clear  to  shew  that  incumbent 
means  and  includes  the  clergyman  of  an  ecclesiastical  district  having  a  separate  burial- 
ground, — who  would  have  been  entitled  to  receive  the  fee  if  the  body  had  been  buried 
in  the  ground  belonging  to  his  district.  If  the  fee  is  given  to  the  incumbent  of  the 
ecclesiastical  district,  it  seems  to  me  that  the  duty  in  respect  of  which  it  was  payable 
was  intended  to  be  performed  by  the  same  incumbent. 

Byles,  J.  I  am  of  the  same  opinion.  No  one  reading  the  statute  can  for  a 
moment  doubt  that  the  ruling  desire  of  the  legislature  was  that  the  clergyman  should 
not  be  depri\-ed  of  any  of  the  emoluments  he  was  before  entitled  to, "and  that  the 
public  should  have  the  same  last  service  performed  over  them  as  heretofore.  [722] 
If  necessary,  I  think  we  are  entitled,  if  not  bound,  to  do  some  violence  to  the  language 
of  the  act,  in  order  that  that  paramount  intention  should  be  carried  into  effect.  But 
I  do  not  think  it  is  necessary  to  do  any  violence  to  the  language  here.  The  incum- 
bents of  these  district  churches  were  bound  to  perform  certain  duties  and  entitled  to 
receive  certain  emoluments.  Their  performance  of  the  former  cannot  be  dispensed 
with,  nor  can  they  be  deprived  of  their  right  to  the  latter,  without  clear  and  express 
words.  The  utmost  that  could  be  needed  here  is  the  substitution  of  the  word  "  in " 
for  "  of  "  in  the  twelfth  line  of  s.  32.  But  even  that  I  do  not  think  necessary.  When 
you  speak  of  "a  bishop  of  the  province  of  Canterbury,"  you  mean  a  bishop  who  is 
beneficed  in  that  province.  The  literal  construction,  therefore,  of  this  statute  is  quite 
as  consistent  with  our  decision  as  any  other. 

The  rest  of  the  court  concurring. 

Judgment  for  the  plaintiffs  Day  and  Cobb. 
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Chakles  Lee,  Appellant ;  Samuel  Eiley,  Respondent.     May  5th,  1865. 

[S.  C.  34  L.  J.  C.  P.  212  ;  12  L.  T.  388  ;  11  Jur.  N.  S.  527  ;  13  W.  K.  751.  Followed, 
Ellis  V.  Loftus  Iron  Company,  1874,  L.  R.  10  C.  P.  12.  Discussed,  Child  v.  Heam, 
1874,  L.  R.  9  Ex.  176  :  Smith  v.  Cook,  1875,  1  Q.  B.  D.  83.] 

Through  defect  of  fences  which  it  was  the  defendant's  duty  to  repair,  his  mare  strayed 
in  the  night-time  from  his  close  into  an  adjoining  field,  and  so  into  a  field  of  the 
plaintiff's  in  which  was  a  horse.  From  some  unexplained  cause,  the  animals  quarrelled, 
and  the  result  was  that  the  plaintiff's  horse  received  a  kick  from  the  defendant's 
mare,  which  broke  his  leg,  and  he  was  necessarily  killed  : — Held,  that  the  defendant 
was  responsible  for  his  mare's  trespass,  and  that  the  damage  was  not  too  remote. 

A  plaint  was  entered  in  the  county  court  of  Yorkshire  holden  at  Halifax,  by  the 
plaintiff  (the  now  respondent)  on  the  10th  of  November,  1864,  whereby  he  sought  to 
recover  the  sum  of  2"Jl.  The  particulars  attached  to  the  summons  served  upon  the 
defendant  (the  [723]  now  appellant)  claimed  221.  as  "  the  price  of  a  black  horse." 

The  action  was  brought  to  recover  the  sum  of  221.,  the  value  of  a  horse  belonging 
to  the  plaintiff,  which  had  had  its  leg  bioken  in  the  night-time.  The  horse  had  been 
left  safe  and  sound  in  the  plaintiff's  field  on  the  evening  of  the  25th  of  October  last, 
and  was  found  the  following  morning  standing  there  on  three  legs,  the  fourth  having 
been  broken,  as  was  alleged,  by  the  kick  of  a  horse  of  the  defendant's. 

The  plaint  was  tried  before  a  jury  :  and  it  appeared  in  evidence  that  the  plaintiff 
and  defendant  occupied  two  adjoining  farms,  and  that  an  occupation-road  extended 
from  a  highway  through  the  defendant's  farm,  of  which  it  formed  part,  into  the 
plaintiff's  farm,  where  it  formed  part  of  the  plaintiff's  farm,  and  terminated  some  two 
or  three  fields'  length  within  the  farm;  that  there  was  a  gate  across  the  occupation- 
road  at  the  point  where  the  two  farms  adjoined,  which  belonged  to  the  defendant  to 
repaii-,  and  had  been  erected  by  the  occupier  of  his  farm  immediately  preceding  him, 
some  seven  or  eight  years  ago  ;  and  that,  being  broken  in  two  pieces,  the  plaintiff  had 
gi^en  notice  to  the  defendant  to  repair  it  about  three  weeks  before  the  occurrence 
which  gave  rise  to  the  action,  and  had  apprised  him  that  it  was  his  duty  to  repair  it. 
It  appeared  further,  that  the  defendant's  horses,  and  particularly  a  large  grey  mare  of 
his,  had  on  several  occasions  passed  through  this  gateway  along  the  plaintiff's  portion 
of  the  occupation-road,  and  thence  through  a  small  gateway  opening  from  the  occupa- 
tion-road into  a  meadow  field  of  the  plaintiff  called  the  Rye  Bank,  and  thence  through 
a  hedge  into  another  field  of  the  plaintitt'  called  the  Pasture,  being  the  field  in  which 
the  plaintiff's  horse  had  been  left  sound  and  well  on  the  evening  of  the  day  in  question  ; 
that  the  last-men-[724]-tioned  gateway  was  a  small  one  (1|  yards  wide)  for  the 
plaintitt's  cows  to  enter  the  close  called  the  Rye  Bank,  from  the  occupation-road ;  and 
that  there  was  a  gate  reared  against  the  opening,  and  stones  placed  against  it  on  the 
field  side,  to  support  it :  but  that,  if  a  horse  pushed  his  breast  against  it,  the  gate 
would  fall  down  ;  and  it  was  in  e\-idence  that  the  defendant's  horses  (including  the 
grey  mare)  had  on  several  previous  occasions  pushed  the  gate  down,  and  entered  the 
plaintifi's  land  through  the  gap.  It  further  appeared  that,  on  the  night  before  the 
horse  was  found  lamed,  this  gate  had  been  fastened  by  one  of  the  plaintiffs  sons : 
further,  that  the  hedge  separating  the  two  fields  of  the  plaintiff  (the  Rye  Bank  and 
the  Pasture)  had  been  of  sufficient  strength  during  all  the  summer  previous  to  prevent 
the  plaintiff's  cattle  from  passing  out  of  one  field  into  the  other.  This  gate  was  found 
thrown  down,  and  recent  foot-marks  of  a  horse  were  obser\ed  on  the  morning  of  the 
26th  of  October  on  each  side  of  it,  and  traced  across  the  close  called  Rye  Bank,  and 
through  the  hedge  into  the  field  called  the  Pasture  ;  and,  in  the  latter  field,  close  to 
where  the  plaintiff's  horse  was  found  standing  on  three  legs,  strong  marks  of  horses 
"  scuffling  "  were  observed,  and  patches  of  black  and  of  grey  hair  were  found  at  the  same 
spot,  corresponding  with  the  colour  of  the  plaintiff's  horse,  which  was  black,  and  with 
that  of  the  defendant's  grey  mare. 

The  plaintiff's  horse  was  discovered  standing  on  three  legs,  as  before  mentioned,  at 
about  8  o'clock  on  the  morning  of  the  26th  of  October ;  and,  on  being  examined  by  a 
veterinary  surgeon,  it  was  found  that  the  off'  hind-leg  was  broken,  a  compound  fracture, 
and  that  a  piece  of  the  bone  had  been  taken  out.     The  horse  was  obliged  to  be  killed ; 
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and,  on  a  post-mortem  examination,  the  bone  exhibited  an  appearance  of  [725]  having 
been  struck,  and  a  piece  of  it  knocked  out  by  a  violent  blow. 

Such  shoes  as  the  defendant's  grey  mare  had  on,  it  was  in  evidence,  might  have 
caused  it.  The  ordinary  shoe  of  a  horse  would  not  have  caused  the  injury  ;  nor  could 
the  plaintiff's  horse  have  caused  the  injury  to  itself. 

About  12  o'clock  the  same  day,  the  plaintiff's  sons,  accompanied  by  the  veterinary 
surgeon,  went  to  the  defendant's  stable,  and  there  found  his  servant  fomenting  the  off 
hind-leg 'of  the  defendant's  grey  mare  with  hot  water.  There  were  "  abrasions,"  princi- 
pally inside  the  thigh,  down  the  leg,  towards  the  hock.  Hair  was  found  knocked  oft" 
in  several  places ;  and  the  colour  of  the  mare  corresponded  with  that  of  the  patches 
of  grey  hair  found  in  the  field. 

The  defendant's  mare  was  a  large  powerful  animal  of  17i  hands  high;  and  its 
shoes  had  attached  to  them  large  strong  "  caulkins,"  formed  by  the  shoes  being  turned 
down  at  the  heels.     The  plaintiff"s  horse  was  about  15  hands  high. 

There  was  no  evidence  of  the  defendant's  mare  being  a  vicious  one. 

No  evidence  was  given  on  the  part  of  the  defendant,  except  as  to  the  value  of  the 
plaintift"s  horse. 

A  letter  was  put  in,  dated  the  iSth  of  October,  1864,  from  the  plaintiff's  attorneys 
to  the  defendant,  charging  the  death  of  his  horse  to  have  l)eeii  occasioned  by  a  kick 
from  the  defendant's  mare,  and  claiming  compensation  ;  to  which  no  answer  had  been 
returned. 

On  the  close  of  the  plaintiff's  case,  the  attorney  for  the  defendant  sulmiitted  that 
there  was  no  evidence  to  go  to  the  jury,  and  invited  the  judge's  attention  to  the  case 
of  Cox  V.  Burhidrje,  1.3  C.  B.  (N.  S.)  430. 

The  judge  decided  there  was  evidence  for  the  jury,  and  that  it  was  not  necessary 
for  the  plaintiff  to  prove  [726]  that  the  gie}'  mare  of  the  defendant  was  a  vicious 
animal ;  that  there  was  a  distinction  betwixt  the  two  cases  ;  that  it  might  not  be  in 
the  ordinary  course  of  nature  for  a  horse  to  kick  a  child,  but  that  it  was  so  for  one 
horse  to  kick  another,  particularly  a  strange  one,  when  they  met  in  a  field.  And,  on 
summing  up  to  the  jury  he  told  them  that  the  case  depended  mainly  on  circumstantial 
evidence ;  that  there  was  no  direct  evidence  bringing  the  plaintiff"s  horse  in  contact 
with  the  defendant's,  and  shewing  that  the  defendant's  mare  caused  the  injury  ;  but 
that  he  thought  there  was  sufficient  evidence  for  them  to  take  the  case  into  considera- 
tion, and  in  the  exercise  of  their  judgment  to  consider  whether  sufficient  grounds  of 
complaint  had  been  made  out  by  the  plaintiff';  that  the  plaintiff  was  liound  to  furnish 
them  with  reasonable  evidence  from  which  they  might  presume  that  the  defendant's 
mare  was  the  cause  of  the  accident :  that  that  was  one  question  ;  but,  in  order  to 
make  the  defendant  Hable,  supposing  that  his  mare  had  done  the  mischief,  it  must  be 
shewn  that  the  defendant's  mare  was  wrongfully  on  the  plaintift"'s  land  ;  and  that, 
if  the  defendant  was  bound  to  repair  the  gates,  it  was  also  his  duty  to  keep  his  cattle 
from  trespassing  upon  other  persons'  land.  He  then  directed  the  attention  of  the 
jury  to  the  fact  that  no  evidence  or  explanation  had  been  offered  on  the  part  of  the 
defendant  as  to  where  the  grey  mare  was  on  the  night  in  question,  or  what  she  was 
doing ;  that  he  certainly  expected  that  some  evidence  would  have  been  adduced  on 
this  point;  that  it  might  be  reasonably  expected  that  some  evidence  would  be  given 
which  would  answer  the  presumption  that  the  defendant's  mare  did  the  mischief ; 
that  where  she  was  that  night,  and  why  the  defendant's  man  was  found  fomenting 
the  grey  mare's  legs,  were  circumstances  which  might  reasonably  have  some  weight 
in  [727]  the  matter.  He  further  told  them  that  the  three  points  for  consideration 
were, — first  of  all,  and  mainly,  did  they  think  the  circumstances  given  in  evidence 
were  sufficient  to  satisfy  them  that  the  defendant's  mare  caused  the  death  of  the 
plaintiff's  horse?  If  so,  then  came  the  next  question,  whether  the  defendant  was 
liable.  His  mare  would  become  a  trespasser  as  soon  as  it  passed  the  gate  leading  to 
the  plaintiff's  portion  of  the  occupation-road.  The  main  difficulty  was,  whether  there 
was  sutticient  evidence  to  lead  them  to  a  conclusion  that  it  was  the  defendant's  mare 
that  did  the  mischief.  It  was  entirely  a  matter  for  their  consideration.  It  did  not 
require  that  the  evidence  .should  be  as  strong  and  exact  as  would  be  required  to 
convict  a  man  charged  with  murder  ;  but  still  that  it  should  be  such  reasonable 
evidence  as  men  of  ordinary  capacity  would  act  upon  as  between  man  and  man.  The 
question  had  arisen  whether  the  defendant  was  liable,  supposing  that  plaintiff  did  not 
give  evidence  of  notice  to  the  defendant  that  his  mare  was  a  violent  animal.     He  was 
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of  opinion,  he  said,  that  had  nothing  to  do  with  the  pi-esent  question.  He  added  that 
if  the  defendant's  mare  got  into  the  plaintift"s  field,  whether  the  plaintiff's  horse  beo-aii 
to  kick  first  or  not  did  not  affect  the  question,  if  the  defendant's  mare  was  a  tres- 
passer. And  that  it  was  for  the  jury  to  consider,— first,  whether  the  death  of  the 
plaintiff's  horse  was  caused  by  the  defendant's  mare, — secondly,  whether  the  defen- 
dant's mare  was  trespassing, — and  then  the  amount  of  damages." 

The  jury  found  a  verdict  for  the  plaintiff,  damages  141. 

The  defendant  gave  notice  of  appeal  on  the  following  grounds  : 

"  1.  That  there  was  no  evidence  to  support  the  claim  of  the  plaintiff: 

[728]  "2.  That  the  judge  was  wrong  when  at  the  end  of  the  plaintiffs  case  he 
determined  that  it  was  not  neces.sary  for  the  plaintiff  to  prove  that  the  grey  mare  of 
the  defendant  was  a  vicious  animal : 

"  3.  That  the  judge  was  wrong  when  at  the  end  of  the  plaintiff's  case  he  determined 
that  there  was  evidence  for  the  jury  in  support  of  the  ease,  if  the  plaintifi'  proved  that 
the  grey  mare  of  the  defendant  had  committed  a  trespass  by  entering  the  fields  of  the 
plaintiff,  and  had  whilst  committing  that  trespass  kicked  the  horse  of  the  plaintiff: 

"4.  That  the  judge  misdirected  the  juiy,  and  particularly  when  he  observed  that 
no  evidence  or  explanation  had  been  offered  on  the  part  of  the  defendant  as  to  where 
the  grey  mare  was  on  the  night  in  question,  or  what  she  was  doing,  and  that  he 
certainly  expected  that  some  evidence  would  have  been  adduced  on  this  point,  and 
that  it  was  reasonable  to  expect  that  the  jury  should  have  .some  evidence  which 
would  answer  the  presumption  that  the  defendant's  mare  did  the  mischief ;  and 
further,  when  he  said  that,  whether  the  defendant's  mare  was  a  violent  animal  or 
not,  he  was  of  opinion  that  had  nothing  to  do  with  the  question,  nor  if  the  defen- 
dant's mare  got  into  the  plaintiff's  fields,  whether  the  plaintiff's  horse  began  to  kick 
first  or  not." 

J.  B.  Maule,  for  the  appellant  (a).  There  was  no  evidence  to  warrant  the  jurv  in 
finding  that  the  defendant's  mare  did  the  damage  complained  of,  or  that  the  [729]  de'fen 

(a)  The  points  marked  for  argument  on  the  part  of  the  appellant  were  as 
follows : — 

"  1.  That  the  plaintifi'  below  adduced  no  evidence  of  any  cause  of  action  against 
the  defendant  below  (the  now  appellant)  at  the  hearing  of  the  plaint: 

"  2.  That  the  road  mentioned  in  the  case  as  paissing  from  the  appellant's  to  the 
respondent's  farm,  was  a  public  road,  and  not  an  occupation-road,  as  alleged  : 

"  3.  That  there  was  no  evidence  given  to  support  the  statement  that  the  gate 
across  the  said  road  at  the  point  where  the  .same  road  passes  from  the  appellant's  farm 
on  to  the  respondent's  farm  was  one  belonging  to  the  appellant  to  repair : 

"4.  That  the  verdict  was  against  evidence  in  this,  that  the  fence  mentioned  in 
the  case  as  dividing  the  respondent's  closes  therein  respectively  called  Rye  Bank  and 
the  Pasture,  was  proved  to  be,  and  is  stated  to  have  been,  of  sufiicient  strength  duriu" 
all  the  summer  previous  to  the  time  of  the  alleged  cause  of  action,  to  prevent  the 
respondent's  and  therefore  also  the  appellant's  cattle  from  passing  into  the  'Pasture' 
in  which  the  respondent's  horse  is  said  to  have  been  found  with  his  leg  broken  : 

"  5.  That  there  was  no  evidence  by  what  means  the  respondent's  horse  had  broken 
his  leg  ;  and  no  proof  was  given  of  the  appellant's  mare  ever  having  been  in  or  neai- 
the  respondent's  '  Pasture  Close  '  when  the  leg  of  the  respondent's  horse  is  said  to  have 
been  there  broken  : 

"  6.  That  the  respondent  gave  no  evidence,  even  upon  the  assumption  that  the 
appellant's  mare  had  strayed  into  the  'Pasture  Close,'  that  the  appellant  knew  that 
his  mare  was,  or  that  his  mare  actually  was,  of  a  vicious  nature  and  given  to  kicking, 
or  had  any  tendency  to  acts  of  that  kind,  and  to  acts  Avhich  are  not  in  the  ordinary 
course  of  the  nature  of  a  horse  or  mare  to  do  : 

"  7.  That  the  judge,  in  summing  up  the  plaintifl"'s  case  to  the  juiy,  erroneously 
told  them  that  no  evidence  on  the  last  head  was  required  to  support  the  plaintift''s 
cause  of  action  : 

"8.  That  the  judge  was  in  error  in  telling  the  jury  that  some  evidence  should  have 
been  given  by  the  appellant,  and  an  explanation  offered  by  him  at  the  trial,  as  to  where 
the  appellant's  mare  was  on  the  night  in  question,  or  what  she  was  doing,  to  answer 
the  presumption  that  his  raaie  did  the  alleged  mischief : 

"  9.  That  the  judge  ought  not  to  have  left  to  the  jury  the  question  whether  there 
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dant  was  legally  liable,  inasmuch  as  it  was  not  proved  that  the  mare  was  to  his  knowledge 
vicious  or  accustomed  to  kick  other  horses.  This  subject  was  very  much  discussed 
in  the  recent  case  of  Cox  v.  BurUdge,  13  C.  B.  (N.  S.)  4.30.  There,  the  defendant's 
[730]  horse,  being  on  a  highway,  kicked  the  plaintilf,  a  child  who  was  playing  there : 
there  was  no  evidence  to  shew  how  the  horse  came  on  the  spot,  or  what  induced  him 
to  kick  the  child,  or  that  he  was  accustomed  to  kick  :  and  it  was  held  that  there  was 
no  evidence  from  which  a  jury  would  be  justified  in  inferring  that  the  defendant  had 
been  guilty  of  actionable  negligence.  Erie,  C.  J.,  there  says  :  '•  To  entitle  the  plaintiff 
to  recover,  there  must  be  some  affirmative  proof  of  negligence  in  the  defendant  in 
respect  of  a  duty  owing  to  the  plaintiff.  But,  even  if  there  was  any  negligence  on 
the  part  of  the  owner  of  the  horse,  I  do  not  see  how  that  is  at  all  connected  with  the 
damage  of  which  the  plaintiff  complains.  It  appears  that  the  horse  was  on  the  high- 
way, and  that,  without  anything  to  account  [731]  for  it,  he  struck  out,  and  injured 
the  plaintiff.  I  take  the  well-known  distinction  to  apply  here,  that  the  owner  of  an 
animal  is  answerable  for  any  damage  done  by  it,  provided  it  be  of  such  a  nature  as 
is  likely  to  arise  fi'om  such  an  animal,  and  the  owner  knows  it.  Thus,  in  the  case  of 
a  dog,  if  he  bites  a  man  or  worries  sheep,  and  his  owner  knows  that  he  is  accustomed 
to  bite  men  or  to  worry  sheep,  the  owner  is  responsible  ;  but  the  party  injured  has 
no  remedy  unless  the  scienter  can  be  proved."  And  Williams,  J.,  says  :  "  We  must 
assume  that  the  inJLuy  to  the  plaintiff  was  caused  by  the  horse  having  viciously  kicked 
him,  as  a  horse  of  ordinaiy  temper  would  not  have  done.  Taking  that  to  be  so,  I 
am  of  opinion  that  the  plaintiff  cannot  maintain  the  action,  because  he  has  not  shewn 
that  the  defendant  knew  that  the  horse  was  subject  to  that  infirmity  of  temper.  That 
brings  the  case  within  the  ordinary  rule,  by  which  it  is  established  that  the  owner  is 
not  liable  unless  it  can  be  shewn  that  he  was  aware  of  the  irritable  temper  and  vice 
of  the  animal."  Willes,  J.,  takes  a  somewhat  wider  range ;  but  he  winds  up  with 
saying, — "The  important  circumstance  in  this  case  is,  that  the  act  is  not  in  accord- 
ance with  the  ordinary  instinct  of  the  animal,  which  was  not  known  to  be  of  a 
mischievous  disposition."  There  was  no  evidence  here  that  the  defendant's  mare  was 
in  the  habit  of  kicking.  Every  one  who  knows  anything  about  horses,  knows  that 
kicking  is  the  exception.  [Keating,  J.,  referred  to  Read  v.  Edivards,  17  C.  B.  (N.  S.) 
245,  where  it  was  held  that  an  action  lies  against  the  owner  of  a  dog,  who,  knowing 
the  animal  to  have  a  propensity  for  chasing  and  destroying  game,  permits  it  to  be 
at  large,  and  the  dog  in  consequence  "  breaks  and  enters  "  the  plaintiff's  wood,  and 
chases  and  destroys  young  pheasants  which  are  being  reared  there  under  domestic 
hens.]     There  the  scienter  was  proved. 

[732]  Horace  Smith,  contra  (c).  In  Cox  v.  Burhidge,  the  plaintiff  failed  to  shew 
the  breach  by  the  defendant  of  any  legal  duty.  Here,  however,  there  was  abundant 
evidence  of  breach  of  duty  in  the  defendant,  in  permitting  his  fences  to  be  out  of 

was  sufficient  evidence  to  lead  them  to  the  conclusion  that  it  was  the  appellant's  mare 
that  did  the  alleged  mischief  : 

"  10.  That  the  judge  was  in  error  in  instructing  the  jury  that  the  respondent  not 
ha\1ng  given  evidence  of  knowledge  in  the  appellant  that  his  mare  was  a  violent 
animal,  had  nothing  to  do  with  the  question  : 

"11.  That  the  judge  should  have  told  the  jury  that  there  was  no  evidence  to 
support  the  respondent's  plaint,  or  the  alleged  liability  of  the  appellant  in  the  said 
plaint : 

"  12.  That  the  judge  should  have  told  the  jury  that  the  gate  leading  into  the  close 
called  Bye  Bank  of  the  respondent,  opening  from  the  alleged  occupation-road,  was 
proved  and  admitted  by  his  own  case  to  have  been  at  the  time  in  question  out  of 
repair  and  in  a  state  insufficient  to  keep  closed  the  small  opening  of  the  gateway,  being 
reared  only  against  such  opening,  and  was  a  gate  which  was  repairable  by  himself,  and 
that  by  reason  of  the  want  of  proper  repair  of  such  gateway,  even  upon  the  assump- 
tion of  the  respondent's  own  case,  he  had  thereby,  by  reason  of  want  of  proper  repair 
to  such  gate,  contributed  to  the  alleged  mischief  "for  which  he  sought  to  recover 
damages  against  the  appellant." 

(a)  The  points  marked  for  argument  on  the  part  of  the  respondent  were  as  follows  : — 
"  1.  That  there  was  evidence  to  go  to  the  jury  in  support  of  the  plaintiff's  claim  : 
"  2.  That  the  defendant  was  liable  for  the  injury  done  by  his  mare,  whether  the 
mare  was  vicious  or  not." 
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repair,  and  that,  in  consequence  of  that  breach  of  duty,  the  mare  strayed  into  the 
plaintiff's  close  and  did  the  damage  complained  of  :  Star  v.  Rookeshy,  1  Salk.  335.  The 
court  there  say  :  "  Either  trespass  or  case  lies  ;  trespass,  because  it  was  the  plaintiff's 
ground,  and  not  the  defendant's  ;  and  ease,  because  the  first  wrong  was  a  non-feasance 
and  neglect  to  repair,  and  that  omission  is  the  gist  of  the  action  ;  and  the  trespass  is 
only  consequential  damage."  In  Powell  v.  SalUhunj,  2  Y.  &  J.  391,  the  plaintiff  declared 
in  case  against  the  defendant  for  not  repairing  his  fences,  per  quod  the  plaintiff's 
horses  escaped  into  the  defendant's  close,  and  were  there  killed  by  the  falling  of  a  hay- 
stack :  and  it  was  held  that  the  damage  was  not  too  remote,  and  that  the  action  was 
maintainable.  Apart  from  viciousness,  that  case  is  not  distinguishable  from  the  present. 
Anonymous,  1  Ventr.  265,  and  liooth  v.  Illlson,  1  B.  &  A.  59,  are  to  the  same  effect. 
It  was  not  a  question  whether  the  mare  was  vicious  or  not.  The  defendant  would 
have  been  equally  liable  if  the  mare  had  lain  down,  and  the  plaintift"s  horse  had  fallen 
over  her  and  injured  himself. 

Maule,  in  reply.  Most  of  the  cases  referred  to  turned  upon  the  question  whether 
the  injury  was  sufficiently  proximate.  Here,  however,  the  question  [733]  is,  whether 
the  liability  existed  in  the  first  instance.  This  is  not  a  claim  for  the  consequential 
result  of  a  trespass.  If  it  had  been  a  plaint  for  a  trespass,  the  question  of  remoteness 
might  have  arisen.  Here,  however,  it  is  expressly  limited  to  the  vice  of  the  animal, 
and  the  owner's  knowledge  of  that  vice. 

Erle,  C.  J.  I  am  of  opinion  that  our  judgment  in  this  case  should  be  for  the 
respondent.  The  action  in  substance  is,  either  trespass  for  breaking  and  entering  the 
plaintiff's  close  and  doing  damage  there,  amongst  other  damage,  killing  a  horse  belong- 
ing to  the  plaintiff',  or  an  action  upon  the  case  for  letting  down  a  fence,  whereby  the 
defendant's  mare  escaped  into  the  plaintiff's  field  and  so  did  the  damage  complained 
of.  One  or  other  of  these  is  the  form  of  action  the  plaintiff'  would  have  adopted  if 
he  had  been  proceeding  in  one  of  the  superior  courts.  In  the  plaint  in  the  county- 
court,  the  cause  of  action  is  simply  stated  to  be  "one  black  horse  ;"  but  the  evidence 
shews  what  the  real  cause  of  action  is,  and  what  it  was  that  the  judge  of  the  county- 
court  had  in  his  mind  in  his  summing-up.  It  seems  that  the  defendant's  mare  escaped 
in  the  night-time  from  his  field,  and  passed  into  the  plaintiff's  close  in  which  Wiis  the 
plaintiff's  horse,  and  the  two  had  a  contest,  in  the  course  of  which  the  defendant's 
mare  broke  the  leg  of  the  plaintiff's  horse.  The  counsel  for  the  defendant  contended 
that  the  defendant  was  not  liable,  unless  the  plaintiff  was  prepared  to  prove  that  the 
defendant's  mare  was  a  vicious  animal,  and  that  the  defendant  knew  it :  and  he  referred 
to  Cox  V.  Burbidge,  13  C.  B.  (N.  S.)  430,  and  that  class  of  cases  where  it  has  been  held 
that,  in  the  case  of  an  injury  done  by  a  domestic  or  ordinarily  tame  animal,  the  owner 
is  not  I'csponsible  unless  it  is  shewn  that  the  animal  was  ferocious  or  of  vicious  dis- 
position, and  that  [734]  the  owner  had  notice  of  that  vice  and  ferocity.  I  am  of 
opinion  that  in  this  case  it  was  not  the  duty  of  the  judge  to  lay  down  the  law  in  that 
way  to  the  jury,  because  the  point  put  by  Mr.  Maule, — whose  clear  perceptions  have 
doubtless  led  him  to  the  conclusion  that  the  decision  we  are  about  to  pronounce  is 
against  him, — shews  that  the  case  is  to  be  governed  by  a  totally  dift'erent  principle. 
It  is  plain  that  the  defendant's  mare  was  trespassing  on  the  plaintiff's  close  ;  and  1 
think  it  is  equally  clear  upon  the  evidence  that  the  defendant's  mare  did  inflict  upon 
the  plaintiff's  horse  the  injury  which  was  the  cause  of  its  death  :  the  question  is, 
whether  or  not  the  damage  was  too  remote.  The  contest  at  the  trial  seems  to  have 
been  whether  or  not  the  mare  was  of  a  ferocious  or  vicious  disposition,  and  whether 
the  defendant  knew  it.  But  I  think  it  was  not  necessary  to  go  into  that  question, 
because  the  act  which  upon  the  evidence  must  be  presumed  to  have  caused  the 
injury  was  not  one  which  was  characteristic  of  vice  or  ferocity  in  the  mare  in  the 
ordinary  sense.  The  animal  had  strayed  from  its  own  pasture  ;  and  it  was  impossible 
that  her  owner  could  know  how  she  would  act  when  coming  suddenly  in  the  night- 
time into  a  held  among  strange  horses  That  constitutes  the  difference  between  this 
case  and  those  relied  on  by  the  defendant,  and  supports  the  summing-up  of  the  judge, 
when  he  said  that  it  was  not  a  question  of  vice  or  scienter  in  the  ordinary  sense.  That 
being  disposed  of,  I  think  there  was  abundant  evidence  to  warrant  the  jury  in  coming 
to  the  conclusion  that  the  defendant's  mare  did  trespass  on  the  plaintiff's  close,  and 
there  did  the  injury  of  which  the  plaintiff  complained. 

Byles,  J.  I  am  of  the  same  opinion.  I  do  not  conceive  it  to  be  our  duty  in  a 
case  of  this  sort  jealously  to  scan  what  the  judge  in  his  summing-up  says  to  the  [735] 
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jury  :  we  must  look  at  the  substance  of  it  with  reference  to  the  complaint  and  the 
evidence  before  him.  I  think  there  was  abundant  evidence  here  that  the  defendant's 
ma 
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mare  was  trespassing,  and  that  the  injury  to  the  plaintiff's  hoi'se  was  caused  by  her 
kicking  him  either  in  sport  or  a  quarrel,  and  that  that  kicking  resulted  in  the  horse's 
The  proximate  cause,  therefore,  of  the  plaintiff's  loss  was,  the  defendant's 
ice.  1  can  see  but  little  difference  between  placing  a  horse  with  "caulkins" 
such°as  are  described  in  this  case  in  a  field  with  insufficient  fences,  and  tLirning  a 
hoise  on  a  common  so  armed  as  to  be  dangerous  to  other  horses, — in  which  latter 
case  the  defendant  would  undoubtedly  be   lesponsible  for  the  consequences  of  his 

so  doing. 

Keating,  J.  I  also  think  the  plaintiff  is  responsible  for  the  consequences  of  the 
trespass  committed  by  his  mare,  and  that  the  damage  was  not  too  remote.  I  see 
nothing  that  can  fairly  be  found  fault  with  in  the  summing-up  of  the  learned  judge. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  The  foundation  of  the  action 
is  negligence  on  the  part  of  the  defendant  in  omitting  properly  to  keep  up  his  fences, 
by  means  of  which  his  mare  strayed  into  the  close  of  the  plaintiff,  and  injured  his 
horse.  The  only  question  is,  whether  or  not  the  injury  so  caused  was  too  remote. 
It  was  contended  that  it  was,  because  the  plaintiff  gave  no  proof  that  the  defendant's 
mare  was  vicious,  and  that  the  defendant  knew  it.  I  do  not  think  it  was  necessary 
to  give  any  such  evidence.  The  accident  might  have  happened  without  any  vice  in 
the  mare  ;  it  might  have  been  and  probably  was  occasioned  by  the  sudden  meeting 
together  of  strange  horses  in  the  night-time.  If  even  the  plaintiff's  horse  committed 
the  [736]  first  assault,  the  plaintiff  would  under  the  circumstances  I  think  have  been 
equally  liable.  It  was  through  his  negligence  that  the  horse  and  the  mare  came 
together.  The  damage  complained  of  was  the  result  of  that  meeting ;  and  I  think  it 
was  not  too  remote. 

Appeal  dismissed. 

Coles  v.  Turner.     May  5th,  1865. 

[Reversed  in  Exchequer  Chamber,  L.  K.  1  C.  P.  373.] 

A  stipulation  in  a  trust-deed  for  the  benefit  of  creditors,  under  the  192nd  section  of  the 
Bankruptcy  Act,  1861,  declaring  that  "it  shall  be  lawful  for  the  trustees  to  require 
any  person  or  persons  claiming  to  be  a  creditor  or  creditors  of  the  debtor  (notwith- 
standing that  he  or  they  may  have  e.xecuted  the  deed,  and  that  the  amount  or 
alleged  amount  of  his  or  their  debt  or  debts  maj'  have  been  inserted  in  the  schedule 
thereto)  to  verify  the  nature  and  amount  of  such  debt  or  claim,  with  full  particulars 
shewing  the  consideration  thereof,  by  statutory  declaration  proved  before  the  com- 
missioners of  bankruptcy,  vr  otherwise,  as  the  mid  trustee  or  trustees  may  think  Jit," — is 
unreasonable,  and  renders  the  deed  inoperative  as  against  a  nou-assenting  creditor. 

This  was  an  action  against  the  defendant  as  the  acceptor  of  a  bill  of  exchange  ; 
with  a  count  for  goods  sold  and  delivered,  goods  bargained  and  sold,  work  and 
materials,  money  paid,  and  money  found  due  upon  accounts  stated. 

The  defendant  pleaded  that,  after  the  accruing  of  the  causes  of  action  in  the  said 
declaration  mentioned,  and  before  action,  to  wit,  on  the  19th  of  May,  1864,  the 
defendant,  being  indebted  to  divei-s  persons  respectively,  made  and  executed  a  deed 
which,  without  the  signatures  and  attestations  thereto,  i.s'as  follows.—"  This  indenture 
made  the  19th  of  May,  1864,  between  Richard  Turner,  of,  &c.,  of  the  first  part,  George 
Molyneux,  of,  &c.,  of  the  second  part,  and  the  several  persons,  companies,  and  partner- 
ship JirmS'icho  are  creditms  of  the  said  R.  Turner  (hereinafter  called  'the  said  creditors'), 
of  the  third  part :  Whereas  the  said  R.  Turner,  being  indebted  to  divers  persons  in 
divers  sums  of  [737]  money  which  he  is  unable  to  pay  in  full,  has  proposed  to  convey 
and  assign  all  his  real  and  personal  estate,  subject  to  the  existing  incumbrances 
thereon,  to  the  said  G.  Molyneux,  upon  trust  for  the  benefit  of  the  creditors  of  him 
the  .said  R.  Turner  in  manner  hereinafter  contained,  and  the  said  creditors  have  agreed 
to  give  to  the  said  R.  Turner  the  release  hereinafter  contained:  Now  this  indenture 
witnesseth  that,  in  pursuance  of  the  said  agreement,  and  in  consideration  of  the 
premises,  he  the  said  R.  Turner  doth  hereby  grant,  bargain,  sell,  convey,  assign,  and 
transfer  unto  the  said  G.  Molyneux    his   heirs,  &c.  (according  to   the   nature  and 


IS  C.  B.  (N.  S.)  738.  COLES    r.  TURNER  635 

tenure  thereof),  all  the  freehold,  copyhold,  customary  leasehold,  and  other  real  estate, 
tenements,  and  hereditaments  of  him  the  said  R.  Turner  whatsoever  and  wheresoever, 
in  possession,  reversion,  remainder  or  contingency,  and  all  the  goods,  stock-in-trade, 
plant,  fixtures,  household  furniture,  and  household  effects,  policies  of  insurance,  moneys 
and  securities  for  money,  and  all  other  the  personal  estate  and  eflfects  of  the  said 
E.  Turner  whatsoever  and  wheresoever,  in  possession,  reversion,  remainder,  or  con- 
tingency (subject  to  the  existing  incumbrances  thereon,  and  except  the  wearing 
apparel  of  the  said  R.  Turner  and  of  his  wife  and  children),  and  all  the  estate,  &c., 
with  full  power  for  the  said  G.  Molyneux  his  executors,  &c.,  to  demand,  sue  for,  &c.  : 
To  have,  hold,  receive,  and  take  all  and  singular  the  said  real  and  personal  estate, 
effects,  and  premises  unto  and  by  the  said  G.  Molyneux,  his  heirs,  &c.  (according  to 
the  nature  and  tenure  thereof),  upon  trust  that  he  the  said  G.  Molyneux,  his  heirs, 
&c.  (all  of  whom  are  hereinafter  referred  to  as  '  the  said  trustee  or  trustees '),  do  and 
shall,  as  soon  as  may  be,  and  in  such  way  or  manner  as  to  him  or  them  may  seem  best, 
call  in,  collect,  and  receive  the  said  personal  estate,  effects,  and  premises,  [738]  and 
sell  and  convert  into  money  all  the  saleable  parts  of  the  said  personal  estate,  and  all 
the  said  real  estate  {ivith  poiver  nevertheless  for  the  said  trustee  m-  trustees,  in  his  or  their 
discretion,  to  postpone  the  sale  of  all  w  any  part  thereof,  and  to  lease  such  vnsold  portion 
either  from  year  to  year  or  for  a  term  of  years,  for  such  rents  us  he  or  they  may  think  Jit),  and 
with  power  for  the  said  trustee  or  trustees  to  make  any  such  sales  either  by  public 
auction  or  private  contract,  or  partly  in  either  mode,  and  either  with  or  without  the 
concurrence  of  any  mortgagee  or  mortgagees  of  the  property,  and  subject  to  such  con- 
ditions, upon  such  terms,  and  generally  in  such  manner  as  he  or  they  may  think  fit 
(and,  as  to  any  policies  of  insurance,  either  by  way  of  surrender  to  the  office  or  offices 
which  may  have  granted  the  same  or  otherwise) ;  and  to  give  eredit  for  the  whole  or  any 
part  of  the  imrchase-moneij,  either  with  or  without  takinrj  security  for  the  same :  And  the 
said  R.  Turner  doth  herebj',  for  himself,  his  heirs,  &c.,  covenant  with  the  said 
G.  Molyneux,  his  heirs,  &c.,  that  he  the  said  E.  Turner,  his  heirs,  &c.,  will  at  all  times 
hereafter,  at  the  request  of  the  said  trustee  or  trustees,  and  at  the  cost  of  the  trust- 
estate,  do,  sign,  and  execute,  or  join  or  concur  in  doing,  signing,  and  executing,  all 
such  acts,  deeds,  and  documents  as  the  said  trustee  or  trustees  may  require  for  the 
p'upose  of  giving  effect  to  the  conveyance  and  assignment  hereinbefore  contained, 
and  carrying  out  the  trusts  and  provisions  of  these  presents  :  And  it  is  hereby  agi'eed 
and  declared  that  the  said  trustee  or  trustees  shall  stand  possessed  of  the  moneys  to 
arise  from  such  calling  in,  collection,  receipt,  leasing,  and  sale  as  aforesaid  (after  pay- 
ment thereout  of  all  costs  and  expenses  of  and  incidental  to  such  calling  in,  collection, 
receipt,  leasing,  and  sale,  upon  trust  thereout  in  the  first  place  to  pay  all  costs, 
charges,  and  expenses  of  and  incidental  to  the  investi-[739]-gation  of  the  affaii-s  of 
the  said  R.  Turner,  with  a  view  to  the  preparation,  execution,  and  registration  of 
these  piesents,  and  procuring  the  signature  or  assents  of  the  said  creditors  thereto  ; 
and  in  the  second  place  to  pay  and  discharge  all  costs,  charges,  and  expenses,  of  and 
incidental  to  the  carrying  out  the  trusts  and  provisions  of  these  presents  (including 
therein  any  remuneration  payable  as  hereinafter  mentioned) ;  and  in  the  third  place 
to  pay  and  discharge  rateably  and  without  preference  or  priority  the  debts  due  and 
owing  from  the  said  R.  Tui-ner  to  the  creditors,  and  to  pay  the  surplus  (if  any)  of 
the  said  moneys  to  the  said  R.  Turner,  his  executors,  &c. :  Provided  always,  and  it 
is  hereby  agreed  and  declared,  that  the  said  trustee  or  trustees  shall  have  full  dis- 
cretion from  time  to  time  to  determine  the  amount  of  dividends  which  shall  from  time 
to  time  be  declared  and  paid  out  of  the  moneys  in  hand  to  and  among  the  said  creditors 
in  respect  of  their  respective  debts,  and  to  pay  such  dividends  at  such  ylare  and  in  such 
manner  as  he  or  they  shall  think  Jit :  And  it  is  hereby  further  agreed  and  declared  that 
it  shall  be  lawful  for  the  said  trustee  or  trustees  to  require  any  person  or  persons 
claiming  to  be  a  creditor  or  creditors  of  the  said  R.  Turner  (notwithstanding  that  he 
or  they  may  have  executed  these  presents,  and  that  the  amount  or  alleged  amount  of 
his  or  their  debt  or  debts  may  have  been  inserted  in  the  schedule  hereto,)  to  verify  the 
nature  and  am<mnt  of  s-uch  debt  or  claim,  with  full  particidars  shelving  the  consideration 
thereof,  hy  statutory  declaration  proved  before  the  mmmissinners  of  hankmptcy,  or  otherwise, 
as  the  said  trustee  or  trustees  may  think  Jit :  And  it  is  hereby  further  agreed  and  declared, 
that  it  shall  be  lawful  for  the  said  trustee  or  trustees  to  give  time  for  the  payment 
of  any  debt  or  debts  owing  to  the  said  R.  Turner,  and  to  accept  payment  thereof  by 
instalments,  composition,  [740j  or  otherwise,  and  to  abandon  any  debt  or  debts  which 
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he  or  they  the  said  trustee  or  trustees  shall  consider-  bad  ;  and  also  to  make  such 
arrangements  as  he  or  they  may  think  expedient  with  any  creditor  or  other  person 
holding  any  portion  of  the  estate  and  efl'ects  of  the  said  K.  Turner  by  way  of  mort- 
gage, pledge,  or  lien,  in  order  to  redeem  or  discharge  such  mortgage,  pledge,  or  lien, 
or  to  release  the  equity  of  redemption  thereof,  or  otherwise  :  And  it  is  hereby  further 
agreed  and  declared,  that  it  shall  be  lawful  for  the  said  tinstee  or  trustees  to  employ 
any  accountant,  &c  ,  and  to  pay  him  out  of  the  trust-estate  such  a  fair  remuneration 
for  ser'viccs  rendered  as  the  said  tr-ustee  or  trustees  may  think  fit :  Pr-ovided  always 
and  it  is  her'eby  agreed  and  declared,  that  these  presents  shall  not  in  anywise  prejudice 
or  affect  the  rights  or-  remedies  of  any  of  the  said  creditors  against  any  surety  oi- 
sureties,  or  any  person  or  persons  other  than  the  said  R.  Turner,  his  heirs,  &c.,  nor 
shall  these  pr-esents  in  anywise  prejudice  or  aflect  any  security  which  any  of  the  said 
creditors  may  have  or  claim  for  his  debt ;  but,  nevertheless,  if  such  security  shall  be 
enfor-ceable  against  the  said  R.  Tui'rrer  or  his  estate  or  effects,  then  and  in  that  case 
such  creditor-,  urrless  he  shall  corrsent  to  abandon  the  said  secur-ity,  shall  be  entitled 
to  receive  dividends  under  these  presents  upon  so  much  only  of  his  said  secured  debt 
as  may  remain  after  such  security  shall  have  beerr  realized,  or  after  credit  shall  have 
been  giverr  for  the  full  value  thereof,  such  value  to  be  ayreed  upon  between  the  said  creditor 
and  the  said  trustee  m  trustees,  or,  in  case  of  disjnde,  to  be  ascertained  Jiy  two  impartial 
valuers,  one  to  he  chosen  by  such  creditm'  and  the  othtr  by  the  said  trustee  w  trustees,  or  an 
umpire  to  be  named  by  such  valuers  before  pi'oceeding  to  the  valuiitiun:  And  this  inderrture 
lastly  witnesseth  that,  in  pursuance  of  the  said  agreement  in  this  behalf,  and  irr 
[741]  coirsider-ation  of  the  conveyance  and  assignment  hereirrbefor-e  contained,  the  said 
creditor-s  do  hereby,  for  themselves  and  their  respective  heir-s,  &c.,  partner-s  and 
successors,  acquit,  release,  and  for  ever  discharge  the  said  K.  Turner-,  his  heirs,  &c., 
estate  arrd  effects,  of  and  fr-orn  all  the  debts,  claims,  and  demands  of  them  the  said 
creditors  r-espectivelj',  and  of  and  from  all  actiorrs,  suits,  and  other  proceedings  at  law 
or  iir  equity  which  the  said  cr-editor-s  respectively,  or  their  respective  partner-s  or- 
par-tner-,  have  at  any  time  heretofore  brought,  instituted,  or  takerr,  or  which  they  the 
said  creditor's  respectively  or  their  respective  heirs,  &c.,  partrrers  or  saccessors,  may  or 
might  (but  for  these  presents)  at  any  time  hereafter  bring,  institute,  or  take  agairrst 
the  said  E.  Turner,  his  heirs,  &c.,  estate  or  effects,  for  or  by  reason  or  on  accourrt  of 
such  debts,  claims,  and  demands,  or  any  of  them :  Provided  always,  &c.  [for  the 
appoiirtmerrt  of  a  new  trustee] :  And  it  is  hereby  agreed  and  declared  that  the  receipt 
or  receipts  in  writing  of  the  said  trustee  or  trustees  for  all  moneys  payable  to  him  or 
them  as  such  trustee  or-  trustees  shall  eflfectually  dischar-ge  all  persorrs  paying  the  same 
from  all  liability  by  r-easou  of  such  payment,  or-  of  the  misapplicatiorr  or  non-applica- 
tion of  such  moneys,  and  from  all  obligation  to  see  to  the  application  of  sirch  moneys  ; 
and  that  the  said  trustee  or-  trustees  shall  not  be  answerable  for-  the  acts  or  defairlts 
of  each  other,  nor  for  any  loss  which  may  befall  the  trust-estate  otherwise  than  thr-ough 
his  or  their  wilful  default  respectively  ;  and  that  it  shall  be  lawful  for  him  or  them  to 
reimburse  himself  or  themselves  out  of  the  trust-estate  all  costs  and  expenses  actually  incurred 
in  the  execution  of  the  trusts :  Arrd  it  is  her-eliy  lastly  agreed  and  declar-ed,  that  these 
presetrts  ar-e  interrded  to  be,  and  shall  (so  far  as  lawfully  may  be)  operate  as,  a  trust- 
deed  for-  the  benefit  of  the  cr-editors  of  the  said  [742j  li.  Turner  withirr  the  meaning 
of  the  provisions  of  the  192rrd  sectiorr  of  the  Bankruptcy  Act,  1861,  in  that  behalf; 
and  that  it  shall  be  lawful  for  the  said  trustee  or  trustees  fr-om  time  to  time,  at  the 
expense  of  the  tr-ust-estate,  to  institute,  take,  adopt,  and  defend  all  such  actions, 
measures,  suits,  and  proceedings  as  he  or  they  may  be  advised,  for  the  purpose  of 
givirrg  eff'ect  to  these  pr-eseirts,  and  establishing  the  validity  thereof  as  such  tr-ust-deed  ; 
In  witness,"  &c.  :  Averment,  that  a  majority  in  number,  represerrting  thr-ee  fourths  in 
value,  of  the  creditors  of  the  defendant  whose  debts  amourrted  respectively  to  101.  and 
upwards  had  in  writing  asserrted  to  and  approved  of  the  said  deed ;  and  that  the  trustee 
appoirrted  by  the  said  deed  executed  the  same  ;  and  that  the  executiorr  of  the  said 
deed  by  the  defendant  was  attested  by  arr  attor-ney  or  solicitor;  arrd  that,  withirr 
twenty-eight  days  from  the  day  of  the  executiorr  of  the  said  deed  by  the  deferrdant, 
and  before  actiorr,  the  same  was  produced  arrd  left  (having  been  first  duly  stamped) 
at  the  office  of  the  chief  r-egistr-ar  of  the  court  of  bankruptcy  for  the  purpose  of  being 
regrstered  ;  and  that,  together-  with  such  deed,  there  was  delivered  to  the  said  chief 
i-egistr-ar  such  affidavit  as  by  the  Bankruptcy  Act,  1861,  in  that  behalf  was  required  ; 
arrd  that  the  said  deed  did  before  the  r-egistratiorr  thereof  bear  such  ordinary  and  ad 
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valorem  stamp-duties  as  by  the  said  act  in  that  behalf  was  required  ;  and  that  immedi- 
ately on  the  execution  of  the  said  deed  by  the  defendant,  possession  of  all  the  property 
comprised  therein  of  which  the  defendant  could  give  or  order  possession,  was  given  to 
the  said  trustee  ;  and  that,  at  the  time  of  the  execution  of  the  said  deed,  the  plaintiff 
was  a  creditor  of  the  defendant  in  respect  of  the  claim  sued  for,  within  the  meaning 
of  the  said  act ;  and  that  all  other  conditions  prescribed  by  the  said  act  were  observed 
and  performed,  and  all  [743]  things  were  done  and  happened,  necessary  to  give  validity 
to  the  said  deed  as  a  deed  under  the  Bankruptcy  Act.  1861;  and  that  the  plaintiff 
became  and  was  and  is  bound  by  the  said  deed  as  if  he  had  been  a  party  thereto,  and 
had  dulj'  executed  the  same. 

The  plaintiff  demurred  to  this  plea,  the  ground  of  demurrer  stated  in  the  margin 
being,  "  that  the  deed  is  not  binding  on  the  plaintiff,  as  it  contains  unreasonable 
provisions,  and,  amongst  others,  that  the  debts  are  to  be  proved  as  the  trustees  may 
think  fit."    Joinder. 

Prentice,  in  support  of  the  demurrer  (a).  The  deed  contains  unreasonable  pro- 
visions, and  is  therefore  void  as  against  a  non-assenting  creditor.  The  property  of 
[744]  the  debtor  is  assigned  to  trustees,  in  trust  to  sell  for  the  benefit  of  the  creditors, 
with  power  to  them  to  postpone  the  sale  indefinitely,  and  to  lease  the  un.sold  portions 
of  the  property.  This  clearly  is  an  unreasonable  power  to  vest  in  trustees  under  a 
deed  of  this  sort :  it  would  be  placing  the  ci'cditors  at  the  mercy  of  a  friendly  trustee, 
and  giving  the  trustees  powers  which  an  assignee  in  bankruptcy  could  not  exeicise. 
The  proviso  that  the  trustees  may  pay  the  dividends  at  such  place  and  in  such  manner 
as  they  shall  think  fit,  is  also  unreasonable.  So  also  is  the  stipulation  that  the  trustees 
may  requiie  the  creditors  to  verify  the  nature  and  amount  of  their  debts  or  claims  by 
statutory  declaration,  or  othenvise,  ax  the  trustees  may  think  Jit.  It  might  not  be  an 
unreasonable  thing  to  require  them  to  be  proved  before  a  commissioner  of  bankruptcy  : 
but  the  stipulation  goes  beyond  that.  A  similar  provision  was  held  in  Leigh  v. 
rendlehury,  1.5  C.  B.  (^N.  S.)  81.5,  to  render  the  deed  void.  "  I  think,"  said  Erie,  C.  J., 
"  the  clause  giving  the  trustee  power  to  admit  or  reject  a  debt  which  he  might  deem 
insufficiently  proved,  is  most  unreasonable,  if  carried  out  in  terms.  I  must  take  the 
covenant,  sitting  in  a  court  of  law,  according  to  its  legal  effect.  I  cannot  modify  or 
alter  it.  It  seems  to  me  to  be  altogether  unrea.sonable  to  call  upon  a  creditor  to  submit 
his  claim  to  the  decision  of  the  trustee."  And  Willes,  J.,  .said  :  "  The  deed  contains, 
amongst  others,  the  following  clause, — 'Provided,  nevertheless,  that  it  shall  be  lawful 
for  the  trustees  or  trustee  for  the  time  being  to  require  the  amount  of  any  debt  or 
debts  of  any  of  the  several  creditors,  or  any  security  for  the  same,  to  be  verified  by 
solemn  declaration,  or  in  such  other  manner  as  to  such  trustees  or  trustee  shall  seem 
expedient : '  and,  in  the  event  of  a  refusal  to  submit  to  this,  the  creditor  so  refusing  is 
to  lose  all  benefit  under  [745]  the  deed.  Is  that  reasonable  'I  I  must  say  I  think  it 
is  not.  There  is  nothing  in  any  of  the  decisions  to  justify  a  non-executing  creditor  being 
thus  placed  at  the  mercy  of  the  trustee."  The  provision  also  as  to  the  mode  of  valua- 
tion of  securities  is  objectionable.     Suppose  one  party  declines  to  appoint  a  valuer'? 

(o)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as 
follows  : — 

"  1 .  That  the  deed  referred  to  in  the  plea  is  not  binding  upon  non-assenting  creditors 
under  the  Bankruptcy  Act,  1861  : 

"  2.  That  it  is  not  so  binding,  as  it  contains  unreasonable  covenants  and  provisions  : 
and  the  following,  amongst  others,  are  unreasonable  provisions, — 

"  That  the  trustees  may  give  unlimited  credit, — that  they  may  lease  the  property 
for  any  term  they  like,  and  are  not  bound  to  sell  the  same  within  a  reasonable  time, — 
that  the  trustees  may  pay  the  dividends  at  such  place  and  in  such  manner  as  they 
shall  think  fit, — that  the  trustees  may  abandon  debts  due  to  the  defendant,  and  make 
arrangements  with  persons  holding  mortgages,  &c.,  without  regard  to  the  same  being 
reasonable, — that  the  mode  of  valuing  a  creditor's  security  is  unreasonable,  it  does 
not  appear  what  is  to  be  done  if  the  creditor  is  a  lunatic  or  an  infant,  or  if  the  trustees 
refuse  to  appoint  an  arbitrator, — that  the  creditors  are  to  prove  their  debts  in  such  a 
way  as  the  trustees  may  think  fit, — that  the  trustees  may  reimburse  themselves  costs 
actually  incurred,  although  the  same  were  not  reasonably  incurred,  and  even  though 
the  same  were  improperly  incurred  : 

"  3.  That  the  deed  is  not  for  the  equal  benefit  of  all  the  creditors. 
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Or,  suppose  the  creditor,  by  reason  of  his  being  an  infant  or  a  lunatic  or  otherwise, 
unable  to  appoint  a  valuer  ?  The  release  also  is  too  extensive.  Then,  the  power  to 
the  trustees  to  reimburse  themselves  all  costs  actually  incurred,  without  reference  to 
whether  or  not  they  were  incurred  reasonably,  is  too  large  :  see  Ex  parte  Whitchurch, 
1  Atk.  210,  and  the  153rd  section  of  the  Bankrupt  Law  Consolidation  Act,  1849, 
12  &  13  Vict.  c.  106. 

Hannay,  contra  (a)'.  The  stipulation  that  the  trustees  may  reimburse  themselves 
all  costs  actually  incuri'ed  by  them  in  the  execution  of  the  trusts,  has  passed  unchal- 
lenged in  many" cases,  and,  amongst  others,  in  Leigh  v.  Peiullehury,  and  also  in  Strick  v. 
iJe  Mattos,  33  Law  J.,  Exch.  276.  [Erie,  C.  J.  If  it  were  only  costs,  you  probably 
might  float.]  As  to  the  mode  of  proving  debts,  in  Ldgh  v.  PtncUehury  the  stipulation 
went  beyond  that  contained  in  this  deed  ;  for,  in  the  event  of  the  creditor's  refusal 
to  submit  to  the  inquisition,  he  was  to  lose  all  benefit  under  the  deed  :  and  the  judg- 
ment turned  very  much  upon  that,  which,  it  is  submitted,  is  a  very  substantial 
distinction.  In  Ex  parte  Sjii/cr,  In  re  Jo.^eph.%  32  Law  J.,  Bankruptcy,  62,  a  deed  which 
contained  a  similar  [746]  clause  was  held  good.  Bramwell,  B.,  in  delivering  the  judg- 
ment of  the  court  in  Strick  v.  Dc  Mattos  (a)''  on  this  point  says  ;  "  Clause  13,  as  to  proof 
of  debts,  was  objected  to,  and  it  was  said  that  by  virtue  of  its  provisions  a  creditor 
might  be  required,  though  at  a  distance,  or  under  other  circumstances  of  difficulty  or 
unreasonableness,  to  make  written  statements  of  debt,  and  declai-ations  under  the 
statute.  But  the  answer  is,  that  this  clause  is  not  unreasonable  because  an  attempt 
might  be  made  to  apply  it  unreasonably.  We  say  an  attempt,  because  it  seems  to  us 
it  would  be  a  bi'each  of  duty  in  the  inspectors  to  exact  these  statements  and  declara- 
tions in  such  cases  as  those  put  at  the  bar,  and  consequently  that  requisitions  to  that 
effect  could  not  be  enforced.  As  relating  to  an  insolvency,  when  there  is  a  large 
number  of  creditor!?,  if  honestly  applied,  as  we  are  to  assume  it  will  be,  this  clause  is 
not  unreasonable."  [Byles,  J.  There  is  no  power  given  to  the  trustee  to  reject 
claims  1]  No.  The  words  "  or  otherwise,  as  the  said  trustee  or  trustees  may  think 
fit,"  wer'e  introduced  for  the  purpose  of  enabling  the  trustees  to  require  less  stringent 
proof.  [Erie,  C.  J.  I  must  say  I  do  not  see  any  substantial  distinction  between  the 
deed  in  Leigh  v.  Peiullehury  case  and  the  present.]  In  JFells  v.  Hacon,  5  Best  &  Smith, 
196,  33  Law  J.,  Q.  B.  204,  Cockburn,  C.  J.,  says  :  "  If  we  see  that  the  deed  is  unreason- 
able and  contrary  to  the  intention  of  the  statute,  it  is  not  to  be  upheld ;  but,  prima 
facie,  a  deed  agreed  to  by  three  fourths  of  the  editors  must  be  taken  to  be  reasonable." 

Erle,  C.  J.  I  am  of  opinion  that  our  judgment  in  this  case  should  be  for  the 
plaintiff'.  I  think  the  provision  here  enabling  the  trustee  or  trustees  to  require  [747] 
any  person  claiming  to  be  a  creditor  to  verify  the  natur&  or  amount  of  his  debt  or 
claim,  with  full  particulars  shewing  the  consideration  thereof  by  statutory  declaration 
proved  liefore  the  commissioners  of  bankruptcy,  or  othendse  as  the  trustee  ur  trustees  might 
think  Jit,  is  a  provision  having  exactly  the  same  effect  as  the  provision  in  Leigh  v. 
Pcndlclmry.  In  both  cases,  unless  the  creditor  proved  his  debt,  he  could  not  be 
entitled  to  dividends.  In  that  case,  we  held  that  it  was  unreasonable  that  the  creditor's 
failure  to  prove  his  debt  as  the  trustees  might  choose  should  deprive  him  of  his  light 
to  participate  in  the  dividend.  I  for  one  am  prepared  to  abide  by  that  judgment; 
but,  at  the  same  time,  I  think  it  right  to  say  that  there  are  two  or  three  other  provisions 
in  this  deed  which  seem  to  me  to  be  equally  objectionable. 

Bylks,  J.  I  am  of  the  same  opinion.  The  only  difference  between  Leigh  v. 
Pendlehurtj  and  the  present  case  is,  that  there  the  deed  expressed  the  consequence 
which  is  implied  heie. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  I  think  the  ease  is  not  substan- 
tially distinguishable  fi-om  Leigh  v.  Pendlebury. 

Judgment  for  the  plaintiff. 

(a)i  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  follows  : 
— "  That  the  deed  does  not  contravene  the  Bankruptcy  Act ;  and  that  the  powers  given 
to  the  ti'ustee  are  reasonable,  and  their  exercise  may  be  controlled  by  the  court  of 
Bankruptc}^ 

(a)-  Strick  v.  De  Mattos  is  now  standing  for  judgment  in  the  Exchequer  Chamber. 
Trin.  Vac.  1865.  »        J     &  H 
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[748]    The  Great   Western   Railway  Company,   Appellants;    John    Charles 
Willis,  Respondent.     May  5th,  1865. 

[S.  C.  34  L.  J.  C.  P.  195  ;  12  L.  T.  349.] 

In  an  action  against  a  railway  company  for  not  conveying  cattle  to  market  within  a 
reasonable  time,  a  county-court  judge  allowed  evidence  to  be  given  of  a  conversa- 
tion which  took  place  a  week  after  the  alleged  cause  of  action  arose,  between  the 
plaintiff  and  a  "  night-inspector  "  at  one  of  the  company's  statiotis,  whose  duty  it  was 
to  forward  the  cattle,  in  which  the  latter,  in  answer  to  a  question  as  to  why  he  did 
not  send  the  cattle  on,  stated  that  "  he  had  forgotten  them  : " — Held,  that  such 
evidence  was  improperly  admitted, — it  not  being  within  the  scope  of  the  man's 
authority  to  make  admissions  as  to  by-gone  transactions. 

1.  This  was  an  action  tiied  before  the  judge  of  the  county-coui't  of  Staffordshii'e, 
and  a  jury,  at  Wolverhampton.  It  was  bi'ought  to  recover  211.  7s.  6d.  for  the  non 
delivery  within  a  reasonable  time  of  seven  cows,  thirty-five  sheep,  and  six  pigs,  which 
were  delivered  to  the  defendants  at  Minety,  on  the  i  2th  of  July,  1864,  to  be  carried 
to  Wolverhampton, — the  cows,  sheep,  and  pigs  being,  as  was  alleged,  thereby  much 
injured,  and  the  plaintiff  put  to  expense,  and  the  market  at  Wolverhampton  being  lost. 

2.  The  cattle  were  delivered  at  the  Minety  station  by  the  plaintiff' about  5  f>.m.  on 
the  afternoon  of  the  12th  of  July;  the  plaintiff  paying  the  carriage-charges,  31.  lis., 
and  signing  a  consignment-note  in  the  following  terms  : — 

"  Cattle,  sheep  and  pigs.     (Reduced  rates). 

"  To  the  Great  Westei'n  Railway  Company,  Minety  Station. 
July  12th,'  1864. 

"  Receive  from  J.  Willis,  of,  &c.,  the  under-mentioned  animals,  on  the  conditions 
stated  below,  and  at  the  special  reduced  charge  below  the  rates  authorized  by  law. 

"  To  be  sent  to  Wolverhampton  station. 

"Special  Conditions  The  loading  and  unloading  is  to  be  performed  by  the  sender, 
and  any  assistance  voluntarily  given  by  the  company's  servants  to  be  at  the  risk  of 
the  owner.  The  company  are  not  to  be  subject  to  any  risk  in  the  receiving,  loading, 
forwarding,  in  transit,  and  unloading ;  nor  to  be  answerable  for  any  damage  actual  or 
consequential  arising  from  suffocation,  from  being  trampled  on,  braised,  or  other-[749]- 
wise  injured,  from  fire  or  any  other  cause  whatsoever,  nor  for  any  consequences  arising 
from  over  carriage,  detention,  or  delay  in  or  in  relation  to  the  conveying  or  delivery 
of  the  said  animals,  however  caused  : 

"  The  company  is  not  bound  to  send  the  animals  by  any  particular  train,  or  to  cany 
or  deliver  them  within  any  certain  or  definite  time,  or  in  time  for  any  particular  n-,arket : 

"If  on  the  arrival  of  cattle  and  other  animals  at  theii'  destination  no  one  shall  be 
ready  to  receive  the  same  on  behalf  of  the  consignee,  the  company  will  at  the  dis- 
cretion of  the  superintendent  of  any  station  send  such  animals  into  yards  or  other 
convenient  places,  at  the  expense  and  risk  of  the  sender  or  con.signee  ;  and,  if  not 
claimed  within  seven  days,  the  same  will  be  sold  to  defray  expenses  and  pay  charges  : 

"  In  order  to  guard  against  disappointment,  the  public  are  recommended  to  give 
two  clear  days'  notice  of  their  intention  to  send  cattle  fiom  any  station,  so  that  the 
company  may  if  possible  provide  trucks ;  and,  to  afford  time  for  receiving  and  loading 
such  cattle  and  stock,  they  should  be  at  the  station  not  less  than  two  hours  before  the 
departure  of  the  train  by  which  they  are  intended  to  be  conveyed  :  " 

[Then  followed  a  description  of  the  cattle,  &c.,  and  the  pricecharged  for  their  carriage.] 

"  Free  passes  for  drovers  to  take  charge  of  cattle  and  other  animals  will  be  allowed, 
according  to  the  company's  regulations. 

"N.  B. — The  conditions  cannot  be  altered  or  dispensed  with  by  any  person  whom- 
soever, and  are  applicable  foi'  the  whole  distance  carried  over  the  Great  Westei'n, 
the  Bristol  and  Exeter,  the  South  Devon,  and  the  South  Wales  railways,  and  any 
other  railway  or  conveyance  in  connection  therewith,  or  with  either  of  them." 

[750]  Although  the  consignment-note  is  headed  "  reduced  rates,"  and  contains  the 
language  "at  the  special  reduced  charge  below  the  rates  authorized  by  law,"  there  was 
no  evidence  upon  the  point,  and  indeed  it  had  no  reference  to  any  higher  .scale  of 
charges  that  was  in  operation. 
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3.  The  plaintiff  proved  that  he  saw  the  cattle  loaded  into  trucks  at  Minety,  ready 
for  a  goods  train  which  usually  leaves  Minety  about  7  p.m.,  that  he  had  been  in  the 
habit  of  sending  cattle  by  the  defendant's  railway  for  six  or  seven  years,  and  that  cattle 
loaded  in  time  for  that  train  usually  arrived  at  Wolverhampton  about  7  the  next 
morning ;  that  he  and  other  cattle-dealers  had  been  in  the  habit  of  sending  cattle  to 
the  Wolverhampton  market  by  that  train ;  that  he  informed  the  defendants'  clerk  at 
Minety  that  the  cattle  were  intended  for  the  next  day's  market  at  Wolverhampton  ; 
that  he  sent  his  man  to  meet  the  cattle  the  next  morning  by  the  first  train,  but  they 
did  not  arrive  by  that  train  ;  that  the  next  train  was  due  at  10.30,  but  was  late,  and 
did  not  arrive  till  between  12  and  1 ;  that  witness  was  in  the  market  all  day,  waiting 
the  arrival  of  the  cattle  ;  that  the  cattle  were  brought  up  to  the  market  by  his  man 
Grant  about  1  or  half  past  1,  when  the  market  was  over  ;  that  he  then  had  the  cattle 
turned  out  and  fed,  and  sent  them  to  the  market  at  Birmingham  the  next  day,  where 
they  were  sold  ;  and  that,  on  their  arrival,  the  cattle  were  very  dirty  and  badly  off 
for  something  to  eat  and  drink,  and  were  out  of  condition  in  consequence  of  the  delay, 
and  the  sheep  were  also  very  dirty  and  out  of  condition  in  consequence  of  the  delay. 

4.  The  plaintiff  further  proved  that  he  lost  some  171.  or  181.  by  the  lot  of  cattle 
between  what  they  cost  him  and  what  he  sold  them  for  at  Birmingham  ;  and  he 
attributed  that  partly  to  the  depreciation  in  value  [751]  from  delay,  and  partly  to 
having  lost  the  market  at  Wolverhampton. 

5.  The  plaintiff  then  proposed  to  state  something  relating  to  the  cause  of  the  delay 
in  delivering  the  cattle  by  the  company,  which  had  passed  in  conversation  about  a 
week  after  the  12th  of  July  between  him  and  the  defendant's  night  inspector,  named 
East,  at  Didcot,  through  which  station  the  trucks  in  which  plaintiff's  cattle  were  would 
pass,  when  the  defendants  submitted  that  a  statement  by  a  subordinate  servant  at 
Didcot,  not  in  course  of  the  transaction,  but  some  time  afterwards,  was  not  admissible  : 
but  the  learned  judge  allowed  the  question  to  be  put ;  and  the  plaintiff'  then  stated 
that  he  said  to  East,  "  How  is  it  you  did  not  send  my  cattle  on  1 "  and  that  he  said  in 
reply,  that  he  had  forgotten  them. 

The  plaintiff'  also  stated  that  East  had  the  charge  of  the  night  cattle-trains  at 
Didcot,  and  that  he  would  be  on  dut}'  when  the  trucks  in  which  the  plaintiff's  cattle 
were  would  pass  through  Didcot,  and  that  he  knew  East  well,  and  had  frequently  seen 
him  on  duty  at  Didcot. 

6.  In  cross-examination,  the  plaintitT  was  asked  whether  the  cattle  were  not  usually 
tiiken  on  by  the  empty  coal-train  from  Didcot,  which  train,  it  was  suggested  by  the 
defendants,  was  the  one  which  left  Minety  at  7  in  the  evening  and  arrived  at  Wolver- 
hampton about  7  a.m.  ;  but  the  plaintiff'  said  that  his  cattle  were  generally  carried 
by  the  same  train  by  which  he  sent  his  cattle  on  the  12th  of  July,  and  that  other 
persons  sent  their  cattle  by  the  same  train,  and  that  the  cattle  usually  arrived  at 
Wolverhampton  on  the  following  morning  a  little  after  7  :  that  generally  he  got  his  cattle 
at  Wolverhampton  at  about  7,  and  sometimes  at  8,  and  sometimes  at  I  past  10,  or  later. 

7.  He  further  stated  that  there  was  a  fall  in  the  [752]  market  between  the  1 3th 
and  14th  ;  and  that  the  letter  written  by  his  attorney  in  answer  to  the  defendants' 
goods  manager's  letter  of  the  27th  of  July,  specifying  the  items  composing  the 
211.  7s.  6d.,  was  written  by  his  directions, — the  letter  being  as  follows  : — 

"  Exchange  Chambers,  W^olverhampton, 
"July  27th,  1864. 
"  JVillis's  Claim. 

"  Sir, — On  the  other  side  we  send  particulars,  as  requested. 

"  H.  &  J.  E.  Underbill. 
"A.  Bell,  Esq.,  Great  Western  railway,  Wolverhampton. 

"7  cows  made  11.  15s.  each  less  than  they  would  have  made  at 

Wolverhampton  market         .  .  .  .  .      £12     5     0 

35  sheep  made  3s.  6d.  each  less  than  they  would  have  done  at 

Wolveihampton  market         .  .  .  .  .626 

6  pigs  made  at  least  11.  less  than  they  would  have  made  .  10     0 

Extra  expenses  of  carriage  to  Birmingham,  driving,  and  man, 

loss  of  time  at  Wolverhampton  .  .  .  .  2     0     0 

£21     7     6 " 
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8.  The  markets  were  all  down  after  the  Wednesday.  It  was  contended  by  the 
defendants,  that  the  true  interpretation  of  this  letter  was  that  the  whole  of  the 
damages  were  originally  claimed  for  loss  of  market  only  ;  but  the  plaintifi"  contended 
that  the  letter  referred  to  damages  from  several  causes,  one  of  which  was  loss  of 
market. 

9.  William  Grant,  the  plaintiti"s  man,  proved  going  to  the  station  frequently  on 
the  early  morning  of  the  1.3th  of  July,  and  that  the  cattle  had  not  come  up  to 
12  o'clock,  when  he  left  without  them.  He  came  down  to  the  station  about  10  minutes 
to  1,  and  they  had  just  arrived  ;  that  he  saw  the  train  arrive  ;  that  he  took  the  cattle 
out  of  the  trucks,  and  took  them  into  [753]  the  market  at  Wolverhampton  at  once ; 
that  the  cattle  were  much  out  of  condition  in  consequence  of  being  kept  so  long  in  the 
trucks  ;  that,  when  he  got  to  the  market,  it  was  over,  and  he  took  the  cattle  and 
turned  them  out  to  feed  against  the  ne.xt  day. 

10.  In  cross-examination  he  accounted  for  not  feeding  or  watering  the  cattle  before 
taking  them  into  the  market,  by  saying  that  there  was  no  convenience  at  the  station, 
and  that  he  did  not  like  to  take  them  elsewhere  for  fear  of  losing  any  chance  of  selling 
them  at  the  market. 

1 1.  The  Wolverhampton  cattle-market  is  usuallj^  over  between  12  and  1  o'clock. 

1 2.  George  Foxall,  a  cattle-salesman,  proved  seeing  the  cattle  in  Wolverhampton 
market,  and  that  they  were  very  dirty  and  out  of  condition,  but  that  they  would  be 
all  right  again  in  the  course  of  a  week,  by  being  properly  fed  and  attended  to. 

13.  The  defendants  upon  this  case  submitted  that  the  plaintiff  ought  to  be 
nonsuited,  having  proved  no  breach  of  contract,  and  the  company  not  being  bound  to 
send  the  animals  by  any  particular  train,  or  to  carry  or  deliver  them  within  any  certain 
or  definite  time,  or  in  time  for  any  particular  market :  but  the  learned  judge  refused 
to  nonsuit  the  plaintiff. 

1 4.  The  defendants  called  two  of  the  defendants'  servants,  who  proved  that  there 
were  only  two  trains  by  which  the  cattle  could  have  arrived  from  Minety,  by  a  return 
coal-train,  which  usually  arrived  at  Wolverhampton  at  about  7  a.m.,  and  a  goods  train 
which  was  timed  to  arrive  at  Wolverhampton  at  10.30,  but  which  was  late  on  the 
morning  of  the  13th  of  July,  1864,  and  did  not  come  in  till  a  few  minutes  after  12  ; 
and  that  the  cattle  were  delivered  to  the  plaintiff's  man  without  delay  on  arrival,  and 
were  not  more  [754]  out  of  condition  than  cattle  usually  are  after  a  journej'  in  trucks 
by  rail. 

15.  The  learned  judge  ruled  that  the  special  conditions  relating  to  the  non-liability 
of  the  defendants  for  detention  or  delay  in  conveying  or  delivering  the  cattle,  were 
unreasonalile,  and  left  it  to  the  jury  to  say  whether  there  had  been  an  unreasonable 
delav  in  the  carriage  and  delivery  of  the  plaintiff''s  cattle ;  and,  if  so,  to  find  for  the 
plaintiff' for  the  agreed  damages,  211.  7s.  6d.,  stating,  at  the  request  of  the  defendants, 
whether  the  damages  were,  loss  of  condition  in  the  animals,  or  for  loss  of  market. 

16.  The  jury  found  for  the  plaintiff',  that  there  had  been  an  unreasonable  delay, 
and  assessed  the  damages  for  loss  of  market  at  141.,  and  injury  to  the  condition  of  the 
cattle  at  71.  7s.  6d. 

17.  The  questions  for  the  decision  of  the  court  were, — first,  whether  the  learned 
judge  was  right  in  admitting  the  evidence  of  the  conversation  with  East,  set  forth  in 
the  fifth  paragraph,— secondly,  whether  the  learned  judge  was  right  in  refusing  to 
nonsuit  the  plaintiff",  and  whether  he  ought  not  to  have  ruled  and  directed  that  there 
was  no  evidence  for  the  jury, — thirdly,  whether  the  learned  judge  was  right  in  his 
direction  to  the  jury. 

T.  J.  Clark  (with  whom  was  Digby),  for  the  appellants  (a).     The  evidence  of  what 

(a)  The  points  marked  for  argument  on  the  part  of  the  appellants  were  as 
follows  : — 

"  1.  That  the  evidence  of  the  alleged  conversation  with  East  was  inadmissible : 

"  2.  That  the  judge  was  wrong  in  refusing  to  nonsuit,  and  ought  to  have  ruled 
and  directed  that  there  was  no  evidence  to  go  to  the  jury  in  support  of  the 
plaintiff's  case  : 

"3.  That  the  conditions  in  the  consignment-note,  having  been  duly  signed, 
constituted  a  valid  special  contract,  and  under  the  circumstances  stated  afforded  a 
defence  to  the  action  : 

"  4.  That  it  was  not  competent  for  the  judge,  under  the  circumstances,  to  adjudge 

C.  P.  XXII.— 21 
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was  said  by  East,  the  [755]  night-inspector,  clearly  was  inadmissible  :  it  was  no  part 
of  his  duty  to  make  admissions  hostile  to  the  interest  of  his  employers.  The  learned 
judge's  construction  of  the  consignment-note  was  also  erroneous.  It  was  a  .special 
contract  which  it  was  perfectly  competent  to  the  parties  to  make. 

Macnamara,  for  the  I'espondent,  was  called  upon  to  support  the  ruling  of  the 
judge  (a).  Where  a  person  has  the  general  control  and  superintendence  of  a  particular 
department  of  the  great  business  of  a  railway  company,  it  would  be  extremely  incon- 
venient to  hold  that  he  is  not  the  agent  of  the  company  for  the  purpose  of  answering 
inquiries  made  by  one  having  an  interest  in  the  matter  inquired  into.  Such  a  person 
[756]  necessarily  stands  in  the  position  of  one  to  whom  the  public  are  referred  by  the 
company  for  information.  If  so,  anything  said  by  him  within  the  scope  of  his  authority 
would  be  evidence  against  the  company.  In  a  more  especial  manner  is  this  so  in  the 
case  of  a  corporate  body,  who  can  only  speak  by  the  mouths  of  its  agents.  The  case 
comes  directly  within  the  dictum  of  Tindal,  C.  J.,  in  Garth  v.  Howard,  8  Bingh.  451, 
I  M.  <%  Scott,  628,  where  the  question  was  whether  the  declarations  of  a  shopman 
were  evidence  against  his  employer.  "  If,"  said  that  learned  judge,  the  transaction  out 
of  which  this  suitarises  had  been  one  in  the  ordinary  trade  or  business  of  the  defendant 
as  a  pawn-broker,  in  which  trade  the  shopman  was  agent  or  servant  to  the  defendant, 
a  declaration  of  such  agent  that  his  master  had  received  the  goods,  might  probably 
have  been  evidence  against  the  master,  as  it  might  be  held  within  the  scope  of  such 
agent's  authority  to  give  an  answer  to  such  an  inquiry  made  by  any  person  interested 
in  the  goods  deposited  with  the  pawn-broker."  There,  as  here,  the  statement  was 
made  after  the  transaction.  So,  in  Clifford  v.  Burton,  1  Bingh.  199,  8  J.  B.  Moore, 
16,  where  a  wife  served  in  her  husband's  shop,  and  carried  on  the  business  of  it  in  his 
absence,  admissions  made  by  her  on  application  for  payment  for  goods  before  delivered 
at  the  shop,  were  held  to  be  receivable  in  evidence  against  her  husband.  There  are 
many  cases  where  statements  made  by  an  agent  or  servant  in  the  ordinary  scope  of  his 
authority  in  the  conduct  of  his  master's  business  are  admissible  against  the  master. 

Erle,  C.  J.  I  am  of  opinion  that  this  night-inspector  is  not  to  be  piesumed  to 
have  had  authorit}'  to  make  admissions  relative  to  transactions  gone  by,  so  [757]  as 
to  bind  his  employers.  I  think  neither  of  the  cases  cited  has  any  application  here. 
I  therefore  think  there  must  be  a  new  trial,  and  that  the  appellants  are  entitled 
to  costs. 

The  rest  of  the  court  concurring, 

Rule  accordingly. 

Blight  v.  Goodliffe  and  Others.     May  11th,  1865. 

Interrogatories  under  the  51st  section  of  the  Common  Law  Procedure  Act,  1854,  in 
an  action  for  a  false  and  fraudulent  representation  on  the  sale  of  a  business. 

This  was  an  action  brought  by  the  plaintiff  to  recover  damages  for  misrepresenta- 
tion of  the  value  and  profits  of  the  business  of  a  ship  and  insurance-broker  sold  by  the 

the  conditions  to  be  unjust  or  unreasonable  under  the  Eailway  and  Canal  Traffic  Act, 
1854,  17  &  IS  Vict.  c.  31: 

"5.  That  the  conditions  were  just  and  reasonable;  and,  at  all  events,  if  bad  in 
part,  were  severable,  and  afforded  a  defence  to  a  portion  of  the  claim  : 

"  6.  That  the  judge  was  wrong  in  his  direction,  and  that  he  ought  to  have  directed 
the  jury  to  find  for  the  defendants,  or,  at  all  events,  to  return  a  verdict  for  them  in 
respect  of  so  much  of  the  claim  as  was  answered  by  the  conditions." 

(a)  The  points  marked  for  argument  on  the  part  of  the  respondent  were  as 
follows  : — 

"  1.  That  the  conditions  in  the  consignment-note  were  unreasonable  : 
"  2.  That  there  was  evidence  to  go  to  the  jury  of  negligence  on  the  part  of  the 
company : 

"3.  That  evidence  of  the  statement  made  by  the  night-inspector.  East,  was 
admissible : 

"4  That  notice  having  been  given  to  the  defendants'  agent  at  Minety  station 
that  the  cattle  were  intended  for  the  next  day's  market  at  Wolverhampton,  damages 
were  recoverable  for  loss  of  the  market." 
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defendants  to  the  plaintiff,  and  to  recover  back  the  sum  of  50001.  paid  by  him  to  the 
defendants  as  the  consideration  for  such  sale. 

Sir  G.  Honyman,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon  the 
defendants  to  shew  cause  why  the  plaintiff  should  not  be  at  liberty  to  deliver  to  them 
or  to  their  attorney  interrogatories  in  writing  under  the  51st  section  of  the  Common 
Law  Procedure  Act,  1854.  The  affidavit  upon  which  the  application  was  founded, — 
by  the  plaintiff'  and  his  attorney, — stated  that  the  plaintiff"  had  a  good  cause  of  action 
against  the  defendants  on  the  merits ;  that  they  believed  the  plaintiff'  would  derive 
material  benefit  in  this  cause  from  the  discovery  which  he  sought  to  obtain  by  the 
inteii-ogatoi'ies  proposed  to  be  exhibited  for  the  examination  of  the  defendants  ;  that, 
previously  to  the  plaintiff''s  purchasing  the  said  business,  and  for  the  purpose  of  inducing 
him  to  do  so,  F.  G.  [758]  Goodliffe,  one  of  the  defendants,  produced  to  him  a  certain 
book  which  he  alleged  contained  accurate  entries  of  the  net  amount  of  profits  which 
the  defendants,  or  some  of  them,  had  made  in  respect  of  the  said  business  duiing  a 
period  of  about  fourteen  or  fifteen  years,  and  the  said  F.  G.  Goodliffe  also  urged  him 
to[puiehase  the  said  business,  and  to  do  so  promptly,  on  the  ground  that  another  party 
was  desirous  of  having  the  business,  and  that  the  said  defendant  was  authorized  hy 
such  other  party  to  offer  the  plaintiff"  a  cheque  for  25Ul.,  to  relinquish  the  negotiation 
in  his  favour ;  that  the  plaintiff  believed  that  the  entries  in  the  said  book  so  produced 
to  him  as  aforesaid  were  untrue,  and  that  the  defendants  had  not  been  authorized  to 
off"er  him  2501.  in  manner  aforesaid  ;  and  that  he  was  advised  and  believed  that  it  was 
material  and  necessary,  for  the  purpose  of  establishing  his  case  in  this  action,  that  the 
defendants  should  be  required  to  answer  the  said  interrogatories. 

The  matter  had  already  been  before  a  judge  at  Chambers,  who  had  allowed  certain 
interrogatories,  but  declined  to  allow  the  following, — 

"Does  the  book  produced  and  shewn  by  you  to  the  plaintiff  contain  accurate 
entries  of  the  earnings  of  your  business  of  ship  and  insurance-brokers  during  the  period 
comprised  therein? 

"  Is  it  not  true  that  you  stated  to  the  plaintiff  that  you  were  authorized  by  a  certain 
person  to  offer  him  2501.  to  relinquish  the  negotiation  for  the  purchase  of  your  business 
in  his  favour  ?  and  was  not  that  statement  false  1 

"  Did  any  person  so  authorize  you  1  and,  if  so,  what  is  the  name  of  the  person  who 
so  authorized  you  1 " 

Murphy  now  shewed  cause.  He  submitted  that  the  above  interrogatories  had  been 
properly  disallowed. 

[759]  Sir  G.  Honyman,  in  support  of  his  rule,  insisted  that  the  interrogatories 
were  such  as  the  statute  contemplated  should  be  allowed  ;  that  the  statement  as  to 
the  2501.  was  not  simplex  commendatio ;  and  that  the  plaintiff'  ought  not  to  be  shut 
out  from  pioving  it  in  any  way  he  could. 

Per  Curiam.     We  think  the  proposed  interrogatories  ought  to  be  allowed. 

Eule  absolute. 

Barker  and  Another  v.  M'Andkew.     May  16th,  1865. 

[S.  C.  34  L.  J.  C.  P.  191;  12  L.  T.  459  ;  1 1  Jur.  N.  S.  637  ;  13  W.  R.  779.  Approved 
Hurrism  v.  Gartharne,  1872,  26  L.  T.  509  ;  Hiidson  v.  Hill,  1874,  43  L.  J.  C.  P.  279. 
Distinguished,  Cohn  v.  Davidson,  1877,  2  Q.  B.  D.  460  ;  Applied,  Noitehohn  v.  Bichter 
1886,  18  Q.  B.  I).  66.     Followed,  The  Curnm  Park,  1890,  15  P.  D.  206.] 

By  a  charterparty  it  was  agreed  that  the  ship  (then  at  Newcastle),  "  being  tight,  staunch, 
and  strong,  and  every  way  fitted  for  t]ie  voyage,"  should  with  all  convenient  speed 
"  sail  and  proceed  to  the  usual  loading  place,  guaranteed  for  cargo  in  all  this  month 
(October),  or  so  near  thereunto  as  she  might  safely  get,  and  there  load  in  the 
customary  manner  a  full  and  complete  cargo  of  coal,"  and,  being  so  loaded,  should 
proceed  therewith  to  Alexandria,  and  deliver  the  same  on  being  paid  certain  freight, 
— "the  act  of  God,  the  Queen's  enemies,  restraints  of  princes  and  rulers,  fire,  and 
all  and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation  of  what- 
ever nature  and  kind  soever  during  the  said  coyaye  always  excepted." — To  an  action 
upon  this  charterpaity,  alleging  for  breach  that  the  vessel  was  not  ready  to  receive, 
and  did  not  in  fact  receive  the  agreed  cargo  until  long  after  the  time  stipulated,  the 
defendant  pleaded  that,  at  the  time  of  the  making  of  the  charterparty,  the  vessel, 
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so  being  at  Newcastle,  was  at  a  place  there  far  distant  from  the  usual  place  there 
for  loading  to  which  she  was  to  sail  and  proceed,  and  before  reaching  such  usual 
place  wouirl  necessarily  be  exposed  to  divers  dangers  of  seas,  rivers,  and  navigation, 
—all  which  the  plaintiils  and  defendant  at  the  time  well  knew  ;  that  the  vo}'age  in 
the  charterparty  mentioned  was  a  voyage  from  the  place  at  Newcastle  at  which  the 
vessel  was  at  the  time  of  making  it  to  the  said  usual  place  for  loading,  and  from 
thence  to  Alexandria  ;  and  that  the  vessel,  during  the  said  voyage,  that  is  to  say, 
during  such  part  of  the  said  voyage  as  took  place  before  she  sailed  or  proceeded 
from  the  said  usual  place  on  her  way  to  Alexandria,  and  after  she  had  received  on 
board  part  of  the  said  cai'go,  and  before  any  bi'each  of  the  charterparty,  was  hindei'ed 
and  pre\'ented  by  the  dangers  of  seas,  rivers,  and  navigation  then  happening,  from 
reeei\'ing  on  board  and  from  Ijeing  ready  to  receive  on  board  the  residue  of  the  said 
cargo,  &c. : — Held,  that  the  plea  was  a  good  answer  to  the  action, — the  exception 
in  the  charterparty  applying  as  well  to  the  preliminary  transit  of  the  vessel  to  the 
place  of  loading  as  to  the  subsequent  part  of  the  voyage. — Held  also,  that  the 
expi'ession  in  the  charterparty,  "  gtiaranieed  for  cargo  in  all  this  month," — which 
was  admitted  to  mean  "  ready  to  receive  cargo  within  the  month," — did  not  take 
the  case  of  out  the  exception. 

This  was  an  action  against  a  ship-owner  for  not  having  the  vessel  ready  to  load 
pursuant  to  the  guarantie  contained  in  a  charterparty. 

[760]  The  first  count  of  the  declaration  stated  that,  by  a  charterparty,  dated  the 
3rd  of  October,  186.3,  it  was  mutually  agreed  between  the  plaintiffs  and  the  defendant, 
that  the  defendant's  steamer  called  the  "Smyrna,"  then  at  Newcastle,  should  with  all 
convenient  speed  sail  and  proceed  to  the  usual  place  of  loading  there,  or  so  near  there- 
unto as  she  might  safely  get  (the  defendant  guaranteeing  the  said  steamer  for  cargo 
in  all  the  said  month  of  October),  and  there  load  fi'om  the  factor  of  the  plaintiffs,  in 
the  customary  manner',  a  full  and  complete  cargo  of  about  1500  tons  of  coal  ;  and  that, 
being  so  loaded,  the  said  steamer  should  therewith  proceed  to  Alexandria,  Egypt,  and 
there  deliver  the  same  on  payment  of  freight, — the  act  of  God,  the  Queen's  enemies, 
restraints  of  princes  and  rulers,  fire,  and  all  and  every  other  dangers  and  accidents  of 
the  seas,  rivers,  and  navigation,  of  whatever  nature  and  kind  soever  during  the  said 
voyage  always  excepted  :  Averment,  that  the  plaintiffs  did  all  things  on  their  part  to 
be  done,  and  all  things  happened,  to  entitle  them  to  have  the  said  charterpai'tj' 
performed  by  the  defendant  on  his  part :  Breach,  that  the  said  steamer  did  not  with 
all  convenient  speed  sail  and  proceed  to  such  usual  place  of  loading  at  Newcastle  as 
before  mentioned,  nor  was  the  said  steamer  ready  to  receive  and  load  on  board  the 
said  agreed  cargo  during  any  time  in  the  said  month  of  October :  and  the  plaintiffs  in 
fact  said  that  the  said  steamer  was  not  ready  to  receive  and  load  on  board,  and  did 
not  in  fact  receive  and  load  on  board,  the  said  agreed  cargo,  until  long  after  the  said 
month  of  October,  and  after  a  long  and  unreasonable  delay. 

The  second  count  stated  that  it  was  mutually  agreed  between  the  plaintiffs  and 
the  defendant  that  the  defendant's  steamer  called  the  "  Smyrna,"  then  at  Newcastle, 
should  with  all  convenient  speed  sail  and  proceed  [761]  to  the  usual  place  of  loading 
there,  or  so  near  thereto  as  she  might  safely  get,  being  ready  there  for  cargo  in  the  month 
of  October  or  the  early  part  of  the  month  of  November,  1863,  and  there  load  from  the 
factor  of  the  plaintiffs,  in  the  customary  manner,  a  full  and  complete  cargo  of  about 
1500  tons  of  coal ;  and  that,  being  so  loaded,  the  said  steamer  should  therewith  proceed 
to  Alexandria,  Egypt,  and  there  deliver  the  same  on  payment  of  freight,  the  act  of 
God,  the  Queen's  enemies,  restraints  of  princes  and  rulers,  fire,  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers,  and  navigation,  of  whatever  nature  and  kind 
soever  during  the  said  voyage  always  excepted  :  Averment,  that  the  plaintiffs  did  all 
things  on  their  pai-t  to  be  done,  and"  all  things  happened,  to  entitle  them  to  have  the 
said  agreement  performed  by  the  defendant  on  his  part :  Breach,  that  the  said  steamer 
did  not  with  all  convenient  speed  sail  and  proceed  to  such  usual  place  of  loading  at 
Newcastle  as  before  mentioned,  nor  was  the  said  steamer  I'eady  to  receive  and  load  on 
board  the  said  agreed  cargo  dui'ing  any  time  in  the  said  month  of  October  or  in  the 
early  part  of  the  said  month  of  November :  and  the  plaintiffs  in  fact  said  that  the  said 
steamer  was  not  ready  to  receive  and  load  on  board,  and  did  not  in  fact  receive  and 
load  on  board,  the  said  agreed  cargo  until  long  after  the  early  part  of  the  said  month 
of  November,  and  after  a  long  and  uineasouable  delay  :  and,  by  reason  of  the  premises 
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in  the  first  and  second  counts  respectively  mentioned,  the  plaintiffs  were  prevented 
from  receiving  the  said  cargo  at  Alexandria  aforesaid,  and  from  selling  and  disposing 
of  the  same  there,  until  long  after  the  time  when  the  same  might  and  would  according 
to  the  said  charterparty  and  agreement  respectively  have  been  delivered  there,  and 
lost  the  opportunity  of  selling  and  disposing  of  the  said  cargo  at  a  profit,  and  were 
compelled  to  sell  [762]  and  dispose  of  the  same  at  a  loss,  and  were  otherwise  delayed 
and  put  to  great  additional  expense  upon  and  about  the  said  cargo :  Claim,  300U1. 

The  defendants  pleaded, — fourthly,  that  the  charterparty  in  the  first  count  men- 
tioned was  and  is  as  follows  : — "  London,  3rd  October,  1863.  It  is  this  day  mutually 
agreed  between  Messrs.  E.  M'Andrewife  Co.,  of  the  good  ship  or  vessel  called  the  new 
steamer  'Smyrna,'  of  the  burthen  of  tons  or  thereabouts,  now  at  Newcastle, 

and  Messrs.  J.  Barker  &  Co.,  of  London,  merchants,  that  the  said  ship,  being  tight, 
staunch,  and  strong,  and  every  way  fitted  for  the  voyage,  shall  with  all  convenient  speed 
sail  and  proceed  to  the  usual  loading  place,  guaranteed  *  for  cargo  in  all  this  month,  or  so 
near  thereunto  as  she  may  safely  get,  and  there  load  from  the  factor  of  the  said 
freighters,  in  the  cu.stomary  manner,  a  full  and  complete  cargo  of  about  L500  tons  of 
coal,  which  the  said  merchants  bind  themselves  to  ship,  not  exceeding  what  she  can 
reasonably  stow  and  carry  o\er  and  abo^e  her  tackle,  apparel,  provisions,  and  furniture  ; 
and,  being  so  loaded,  shall  therewith  proceed  to  Alexandria,  Egypt,  or  so  near  thereto 
as  she  may  safely  get  (cargo  to  and  from  alongside  and  at  merchants'  risk  and  expense) 
and  deliver  the  same  on  being  paid  freight  as  follows,  301.  per  keel  of  2 1  tons  and  one 
fifth,  with  fifteen  guineas  gratuity,  in  full  of  all  port^chaiges  and  pilotage  (the  act  of 
God,  the  Queen's  enemies,  restraints  of  princes  and  rulers,  fire,  and  all  ami  every  other 
dangers  and  accidents  of  the  seas,  rivers,  and  navigation  of  ivhatever  niturc  and  kind  soever 
during  the  said  voyage  alvays  excepted)  ;  the  vessel  to  be  addressed  to  the  charterers'  agents, 
paying  the  one  usual  consignment  commission  of  2  per  cent.,  and  to  have  a  lien  on 
cargo  for  all  freight,  dead-freight,  and  demurrage.  Captain  to  sign  bills  of  lading  at 
any  rate  of  freight,  [763]  without  prejudice  to  this  charter.  Freight  to  be  paid  on 
unloading  and  right  delivery  of  the  cargo,  in  cash  at  current  exchange:  125  tons  to 
be  allowed  the  .said  merchant  per  weather  working  day  (if  the  ship  is  not  sooner 
dispatched)  for  unloading,  and  all  days  on  demurrage  over  and  above  the  said  laying 
days  at  301.  per  day.  Penalty  for  non-performance  of  this  agreement,  estimated 
amount  of  freight.  The  brokerage  at  5  per  cent,  by  the  ship  on  account  of  freight, 
primage,  and  demurrage,  is  due,  on  consignment  of  this  agreement,  to  William  Xance." 
Averment,  that  the  agreement  in  the  second  count  mentioned  was  the  same  charter- 
party,  with  an  extension  of  time  mutually  agreed  on  by  the  plaintifi's  and  the  defendant 
for  being  ready  for  cargo  until  the  early  part  of  November,  1863  :  that,  at  the  time 
of  the  making  the  said  charterparty  and  agreement  in  the  first  and  second  counts 
respectively  mentioned,  the  said  steamer,  so  being  at  Newcastle  as  in  those  counts 
mentioned,  was  at  a  place  there  far  distant  from  the  usual  place  there  for  loading,  to 
which  the  said  steamer  was  to  sail  and  proceed,  and  the  said  steamei',  before  reaching 
such  usual  place,  would  necessarily  be  exposed  to  divers  dangers  of  seas,  rivers,  and 
navigation,  all  which  the  plaintifi's  and  defendant  at  the  said  time  well  knew ;  and  the 
said  voyage  in  the  said  charterparty  mentioned  and  referred  to  was  a  voyage  from  the 
place  at  Newcastle  at  which  tbe  said  steamer  was  at  the  time  of  making  the  said 
charterparty  and  agreement  to  the  said  usual  place  at  Newcastle  for  loading,  and  from 
thence  to  Alexandria ;  and  that  the  said  steamer,  during  the  said  voyage,  that  is  to 
say,  during  such  part  of  the  said  voyage  as  took  place  before  the  said  steamer  sailed 
or  proceeded  from  the  usual  place  on  her  way  to  Alexandria,  and  after  she  had  received 
on  board  part  of  the  said  cargo,  and  before  any  breach  of  [764]  the  said  charterparty 
or  agreement,  was  hindered  and  prevented  by  the  dangers  of  seas,  rivers,  and  navigation 
then  happening,  from  recei\-ing  and  loading  on  board,  and  from  being  ready  to  receive 
and  load  on  board,  the  residue  of  the  said  cargo,  and  was  thereby  greatly  and  necessarily 
delayed  therein,  which  were  the  supposed  breaches  of  contract  in  the  first  and  second 
counts  respectively  complained  of. 

The  plaintiff's  demurred  to  the  fourth  plea,  the  ground  of  demurrer  stated  in  the 
margin  being,  "  that,  according  to  the  true  construction  of  the  charterparty,  the  voyage 
had  not  been  commenced  at  the  time  when  the  steamer  was  hindered  and  prevented 
as  in  that  plea  mentioned,  and  consequently  that  the  exception  did  not  apply."    Joinder. 

*  Le.  so  as  to  be  ready. 
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H.  Lloyd  (with  whom  was  Biron),  in  support  of  the  demurrer  (a).  This  was  an 
absolute  g'uarantie  that  the  vessel  should  be  readj^  to  load  at  all  events  in  October,  or 
the  beginning  of  November:  the  exception  did  not  [765]  attach  until  the  voyage  had 
commenced.  Crow  v.  Folk,  8  Q.  B.  467,  is  expressly  in  point.  There,  the  plaintiff 
and  defendants  agreed  by  charterparty  that  a  ship,  then  at  Liverpool,  of  which  the 
plaintiff  was  master,  should  with  all  convenient  speed  be  made  ready,  and  should  at 
Liverpool  receive  and  load  from  the  charterers' agents  a  full  cargo,  and,  being  so  loaded, 
should  proceed  to  Stettin  and  deliver  the  same,  and  so  end  the  voyage, — restraints  of 
princes,  &c.  "during  the  said  voyage"  always  mutually  excepted;  and  the  ship  was 
to  be  loaded  at  Liverpool  without  detention ;  and  the  defendants  thereby  agreed  to 
load  the  vessel  at  Liverpool  as  in  the  charterparty  stated,  with  the  said  cargo  at 
Liverpool.  On  general  demurrer  to  an  action  assigning  for  breach  of  the  above  agree- 
ment that  the  defendants  did  not  load  the  ship  at  Liverpool  without  detention,  but 
detained  her  at  Liverpool  an  uin-easonable  time  (not  negativing  restraints  of  princes, 
itc, — it  was  held  that  the  exception  as  to  restraints  of  princes,  &c.  was  applicable  only 
after  the  ship  quitted  Liverpool.  It  was  suggested  in  argument  there  that  "a  policy 
would  not  attach  till  the  anchor  was  weighed,  unless  it  contained  the  word  'at'  as 
well  as  'from.'"  And,  in  giving  judgment,  Lord  Deiiman  says, — "The  voyage  could 
not  begin  before  the  ship's  loading  was  completed  :  the  exception  is  confined  to  the 
time  during  the  voyage."  That  has  been  followed  by  two  cases,  viz.  Bruce  v.  Nicolopuh, 
11  Exch.  129,  which  questioned  it,  and  Valente  v.  Gibhs,  6  C.  B.  (N.  S.)  270,  which 
approved  of  it.  Li  Vaknte  v.  Gibbs,  by  a  charterparty  it  was  agreed  that  the  ship, 
then  lying  at  Genoa,  should  sail,  "on  or  before  the  30th  of  July,  1856,"  to  Monte 
Video  and  Lima  (with  goods  for  third  parties),  and  thence  proceed  with  all  convenient 
dispatch  to  Callao,  where  the  master  was  to  report  his  arrival  to  the  agents  of  [766] 
the  charterers,  hy  whom  he  was  to  be  sent  to  the  Chincha  Islands  for  a  cargo  of  guano 
for  a  port  in  the  United  Kingdom.  Thirty  days  were  to  be  allowed  to  the  charterers 
for  loading  the  ship,  and  to  the  owners  for  taking  in  certain  specified  light  freight, 
and  thirty  days  over  and  above  the  lay  days,  at  71.  per  day ;  and  then  came  the 
following  provision, — "Should  the  vessel  be  unnecessarily  delayed  ai  aiiij  other  period 
of  the  vintage,  such  detention  to  be  paid  for  by  the  party  delinquent  to  the  party 
observant,  at  the  above-named  rate  of  demurrage  or  compensation."  The  vessel  did  not 
leave  Genoa  until  the  8th  of  September :  and  it  was  held  that  this  was  not  a  detention 
"during  the  voyage"  within  the  meaning  of  the  penalty  clause.  Cockburn,  C.  J., 
there  saj-s  :  "The  word  '  voyage '  has  a  well-recognized  meaning,  and  has  on  various 
occasions  I'eceivcd  a  legal  interpretation.  Still,  no  doubt,  it  is  susceptible  of  a  certain 
degree  of  flexiljility ;  and,  if  the  context  cleaily  shewed  that  it  was  intended  by  the 
parties  to  have  a  larger  meaning  than  that  which  in  common  parlance  belongs  to  it, 
we  must  so  construe  it.  Hut,  unless  we  can  see  beyond  all  doubt  that  the  word  is  not 
used  in  its  ordinary  sense,  we  must  give  it  its  generally  received  signification.  I  see 
nothing  in  this  case  to  justify  us  in  holding  that  it  means  moi'e  than  the  transit  from 
the  terminus  c'l  quo  to  the  terminus  ad  quem.  The  case  of  Crow  v.  Falk,  8  Q.  B.  467, 
is  an  authority  in  point :  and,  although  it  seems  to  have  been  reflected  on  by  the  court 
of  E.xchequer  in  Briice  v.  Nicolopuh,  11  Exch.  129,  it  was  not  necessary  on  that  occasion 
to  overrule  it,  and  I  for  one  am  not  disposed  to  dissent  from  it."  Crowder,  J.,  said  ; 
"  I  incline  to  think  that  the  voyage  here  agreed  on  is  the  voyage  which  commenced  at 
Callao,  as  was  contended  by  Mr.  Wilde.     The  charterers  had  no  interest  in  the  inter- 


(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were  as  follows  :— 

"  1.  That  the  guarantie  as  to  the  vessel  taking  or  being  ready  for  cargo  is  absolute 
and  unconditional,  and  is  not  controlled  by  the  subsequent  exception  : 

"  2.  That  the  exception  relates  and  applies  only  to  the  carriage  and  delivery  of 
the  cargo,  and  not  to  the  loading  it  on  board,  or  at  any  rate  not  to  the  being  ready  to 
receive  and  load  it : 

"  3.  That  the  exception  applies  and  takes  effect  only  during  the  voijage ;  and  that, 
at  the  time  when  the  steamer  was  hindered  or  prevented  as  in  the  fourth  plea  men- 
tioned, the  voyage  contemplated  by  the  parties  had  not  according  to  the  true  construc- 
tion and  effect  of  the  charterparty  commenced  :  see  Crow  v.  Falk,  8  0-  B.  467,  and 
Falente  v.  Gibbs,  6  C.  B.  (N.  S.)  270 : 

"_4.  That,  for  the  above  reasons,  the  fourth  plea  is  no  answer  to  the  declaration, 
and  is  bad  in  substance." 
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mediate  voyages.  It  is,  however,  unnecessary  to  [767]  decide  that ;  for,  I  think  it  is 
quite  clear  upon  the  language  of  the  charterparty  that  the  voyage  did  not  in  any  sense 
commence  before  the  ship  left  the  port  of  Genoa ;  and  that  is  sufficient  to  entitle  the 
plaintifl'  to  judgment."  And  Willes,  J.,  said  :  "  The  charterparty  contains  a  stipulation 
that  the  vessel  shall  sail  from  Genoa  on  or  before  the  30th  of  July,  18.56.  When  she 
sails,  the  voyage  commences.     Before  her  departure,  no  voyage  exists  to  which  the 

penalty  could  attach.     In  Biiice  v.  Nicolapuh, — upon  which  the  defendant  will  rely, 

the  plaintifl'  and  defendant  agreed  by  charterparty  that  the  plaintiff's  ship  should,  after 
discharging  her  outward  cargo,  proceed  to  Galatz  or  Ibraila,  as  ordered  at  Con- 
stantinople by  the  charterer's  agents,  and  there  receive  a  full  cargo  of  wheat ;  and, 
being  so  loaded,  should  therewith  pioceed  to  Cork  for  orders  to  discharge  at  a  safe 
port  in  the  United  Kingdom,  and  deliver  the  same  agreeably  to  bills  of  lading,  and  so 
end  the  voyage  (restraints  of  princes  and  rulers,  the  dangers  of  the  seas,  &c.,  during 
the  said  voyage,  always  mutually  excepted  ■.  The  vessel,  after  discharging  her  outward 
cargo,  proceeded  to  Constantinople  ;  and,  in  consequence  of  orders  there  given  by  the 
defendant's  agent,  the  master  took  the  vessel  to  Ibraila.  Before  her  arrival  there,  a 
proclamation  had  been  promulgated  by  the  Russians,  who  had  in\aded  Wallachia, 
prohibiting  the  exportation  of  wheat.  And  it  was  held  that  the  exception  of  the 
restraints  of  princes,  &c.  applied  whilst  the  vessel  was  at  Ibraila.  The  Lord  Chief 
Baron  thi;s  summarily  disposes  of  Crov:  v.  Folk, — "  I  have  read  the  case  of  Croio  v.  Folk 
and  cannot  subscribe  to  it."  And  Maitin,  B.,  says:  "Assuming  the  case  of  Crow  v. 
Falk  to  be  good  law,  this  case  is  clearly  distinguishable,  because  here  the  ship  was  to 
go  to  Constantinople,  and  from  thence  to  Galatz  or  Ibraila,  as  ordered  by  the  charterer's 
agents  at  Con-[768]-stantinople.  Therefore,  by  the  contract,  the  ship  was  to  be  in 
one  sense  on  her  voyage  from  the  time  of  leaving  Constantinople."  The  question  is 
whether  the  present  case  is  to  be  governed  by  Croiu  v.  Falk  and  /  'alcnte  v.  Gibhs,  or  by 
Bruce  v.  Nicolopulo.  The  plea  does  not  deny  that  the  vessel  was  not  ready  within  the 
time  stipulated.  It  is  admitted  that  she  was  not  ready  :  some  coals  were  put  on  board, 
but  only  for  the  purpose  of  stiffening  her,  in  order  that  she  might  safely  proceed  to 
the  spout.  The  "  voyage  "  to  which  the  exception  applies  is  that  which  commences 
on  the  vessel  breaking  ground  with  her  intended  cargo  on  board, — like  a  voyage  insured 
"  from  "  a  given  port  to  a  given  port.  The  object  of  the  charterparty  was,  the  convey- 
ance of  a  cargo  of  coals  from  Newcastle  to  Alexandria.  [Willes,  J.  The  charterparty 
obviously  contemplates  that  there  are  dangers  to  be  encountered  in  getting  to  the 
spout :  it  excepts  a  certain  class  of  dangers.]  At  all  events,  the  charterparty  contains 
an  absolute  guarantee  that  the  vessel  shall  be  at  the  loading-place  ready  to  receive 
cargo  during  all  the  month  of  October,  which  clearly  takes  it  out  of  the  exception. 
The  obligations  which  the  ship-owner  contracts  are  four, — 1.  That  the  ship  shall 
proceed  with  all  convenient  speed  to  the  usual  loading  place,  and  be  there  ready  to 
receive  her  cargo  iu  the  month  of  October, — 2.  That  she  shall  take  on  board  a  full 
cargo  of  coal, — 3.  That,  being  fully  laden,  she  shall  proceed  with  her  cargo  on  the 
voyage  contemplated, — 4.  That,  on  her  arrival  at  Alexandria,  her  port  of  destination, 
she  will  deliver  the  coals,  on  payment  of  the  stipulated  freight.  Then  comes  the 
exception, — "The  act  of  God,  the  Queen's  enemies,  restraints  of  princes  and  rulers, 
fire,  and  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation 
of  whatever  nature  or  kind  soever  during  the  said  voyage  always  excepted."  [769] 
[Byles,  J.  The  coal  taken  on  board  before  the  vessel  got  to  the  spout  was  part  of  the 
cargo  she  was  to  carry  to  Alexandria?]  It  must  be  so  assumed.  [Montague  Smith,  J. 
The  words  "  with  all  convenient  speed,"  which  are  material,  form  part  of  the  guarantie. 
Willes,  J.  It  is  consistent  with  the  plea,  that  the  damage  was  sustained  after  the 
vessel  arrived  at  the  spout.  The  breach  can  only  be  read  as  stating  what  is  necessary  : 
special  matter  must  be  replied  :  Butt  v.  The  Great  Western  Puiilway  Company,  11  C.  B. 
140.]  That  which  is  complained  of  here  is  the  breach  of  the  first  of  the  obligations 
above  mentioned.  The  exception  could  not  apply  to  any  time  anterior  to  the  ship's 
starting  loaded.  The  words  "during  the  voyage"  are  wholly  inapplicable  to  this 
portion  of  the  risk. 

Rew,  contrk  (a).     T^v-o  questions  arise  here,— first,  whether  the  words  of  the  excep- 

(a)  The  points  marked  for   argument   on   the   part   of   the   defendant   were  as 

follows  ;  —  ■  c 

"  1.  That  the  plea  brings  the  alleged  breach  of  contract  within  the  exception  of 
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tion  "  dunng  tlie  said  voyage  "  exclude  the  peril  on  which  the  fourth  plea  is  founded, 
—secondly,  whether  the  guarantie  that  the  vessel  shall  be  ready  at  the  spout  during 
the  whole  of  [770]  October  (or  the  extended  period),  altogether  takes  the  case  out  of 
the  operation  of  the  exceprion.  Crow  v.  Folk,  8  Q.  B.  467,  is  relied  on  to  shew  that 
"  voyage  "  means  the  period  commencing  after  the  sailing  of  the  vessel  on  the  adven- 
ture contemplated.  Neither  that  case  nor  Falente  v.  Gibh%  6  C.  B.  (N.  S.)  270,  was 
intended  to  convey  any  such  notion.  In  the  former  case,  the  voyage  could  not  in  any 
sense  be  held  to  commence  before  the  sailing  of  the  ship  from  Liverpool  ;  and,  in  the 
latter,  the  detention  at  Genoa  was  a  detention  long  before  the  ehai'terparty  attached. 
Bruce  v.  AHcolojmlo,  11  Exch.  129,  is  precisely  in  point,  and  cannot  be  distinguished 
from  this  case.  As  a  genei-al  rule,  the  voyage  is  the  journey  which  the  contract 
requires  the  ship  to  take  for  the  benefit  of  the  charterers.  Much  stress  is  laid  on  the 
word  "guaranteed."  It  may  impoi't  a  condition,  but  it  does  not  exclude  the  applica- 
tion of  the  exception.  [ Willes,  J.  AVho  puts  the  vessel  on  the  "  turn-book  "  under 
the  Tyne  Acts  (a)  ?]     Either  party  may  do  it. 

H.  Lloyd,  in  reply.  Looking  at  the  analogy  of  cases  on  policies  of  insurance,  the 
"  voyage  "  commences  only  from  the  time  the  vessel  breaks  ground. 

Willes,  J.  I  am  of  opinion  that  our  judgment  should  be  for  the  defendant. 
The  action  is  founded  upon  a  charterparty  by  which  it  was  agreed  that  the  ship 
"Smyrna,"  then  at  Newcastle,  should  with  all  convenient  speed  proceed  to  a  loading 
place  so  as  to  be  ready  to  I'eceive  a  cargo  of  coals  in  the  month  of  October, — altered 
W  a  subsequent  agreement  to  the  beginning  of  November, — and  proceed  therewith  to 
Alexandria.  The  charterparty  contained  the  usual  exceptions  of  the  act  of  God,  the 
Queen's  enemies,  [771]  restraints  of  princes  and  rulers,  fire,  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers,  and  navigation  during  the  said  voyage.  Fi'om 
the  facts  disclosed  upon  the  record,  it  should  seem  that  the  vessel  broke  ground  for 
the  purpose  of  proceeding  to  a  usual  place  of  loading.  I  assume  that  it  is  not  clear 
from  the  pleadings  whether  she  arrived  there  or  not :  but  it  is  clear  that  the  vessel 
did  break  ground,  and  took  some  cargo  on  board,  and  did  proceed  towards  the  place 
of  loading,  and,  if  she  did  not  arrive  there  so  as  to  take  on  board  the  remainder  of  her 
cargo,  she  was  prevented  from  so  doing  by  a  danger  or  accident  of  the  seas,  rivers, 
and  navigation.  The  question  arises  whether  it  can  be  said  that  the  voyage  contem- 
plated in  the  exception  included  the  preliminary  transit  from  the  place  in  which  the 
vessel  was  at  the  time  the  charterpar-ty  was  made,  to  the  loading  place.  And  then 
arises  a  second  question,  viz.  whether,  assuming  that  was  part  of  the  voyage,  the  use 
of  the  word  "  guaranteed  "  in  the  clause  which  stipulates  that  "  the  vessel  shall  with 
all  convenient  speed  proceed  to  the  usual  loading  place,  guaranteed  for  cargo  in  all 
this  month,"  shews  that  the  parties  intended  that  the  exception  should  not  apply  to 
this  particular  ca.se  The  first  is  a  general  question  ;  the  last  is  merely  a  question 
upon  the  constiuction  of  this  charterparty.  The  first  is,  in  eflfect,  whether  where  a 
charterparty  stipulates  that  the  vessel  shall  pr'oceed  to  a  pai-ticular  port  for  the 
purpose  of  receiving  a  cargo,  and  proceed  thence  to  her  port  of  destination,  the 
exception  of  perils  of  the  seas,  &c.  applies  only  to  the  voyage  of  the  vessel  with  the 
cargo  on  board,  or  to  the  preliminary  transit  also.  In  order  to  determine  that  .satis- 
factorily, we  must  see  what  is  the  meaning  of  the  exception,  "  the  act  of  God,  &c., 
and  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation 
during  [772]  the  said  voyage."     But  for  that  stipulation,  the  shipowner  would  be 

the  dangei's  of  the  seas,  &c.  contained  in  the  charterparty,  and  so  contains  a  com- 
plete defence : 

"  2.  That  such  exception  extends  to  everything  to  be  done  on  the  part  of  the  ship- 
owner during  the  voyage : 

"  3.  That  the  terms  of  the  charterpai-ty  are,  under  the  circumstances  stated  in  the 
plea,  quite  consistent  with  the  voyage  commencing  at  the  place  where  the  vessel  was 
before  saihng  to  take  in  her  cai-go  ;  and,  as  the  plea  expressly  alleges  the  voyage  to 
have  commenced  there,  the  excepted  dangers  arc  shewn  to  have  occurred  during  the 
voyage : 

"4.  That  the  allegations  in  the  plea  bring  the  question  as  to  the  commencement 
of  the  voyage  withm  the  authority  of  Bruce  v.  Niculopulo,  11  Exch.  129,  rather  than 
that  of  Crow  v.  falk,  8  Q.  B.  467  " 

(a)  See  8  &  9  Vict.  c.  Ixxii. 
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liable  for  the  consequences  of  all  dangers  and  accidents  except  those  arising  by  the 
act  of  God.  I  presume  it  was  for  that  reason  the  exception  was  introduced.  It  was 
intended  to  embrace  every  case  of  accident  happening  without  any  default  on  the 
part  of  the  master  and  crew.  That  being  so,  it  is  clear  that  the  reason  for  the  excep- 
tion applies  as  well  to  the  preliminaiy  voyage  as  to  the  voyage  with  the  cargo  on 
board.  When  one  considers,  therefore,  the  origin  and  the  object  of  the  exception, 
there  can  be  no  i-eason  why  it  should  be  held  to  apply  to  one  part  of  the  transit  rather 
than  to  the  other.  In  truth,  it  comes  to  this, — was  the  preliminary  transit  a  pai't  of 
"  the  voyage  ? "  I  apprehend  the  voyage  is  nothing  more  than  the  passage  of  the 
vessel  on  the  transit.  The  commencement  of  the  voyage  is  the  commencing  to  do 
that  for  which  the  ship-ownei'  is  to  be  paid  freight.  Mr.  Lloyd  says  the  contrary  has 
been  already  decided  in  two  cases,  viz.  Croiv  v.  Falk,  8  Q.  B.  467,  and  Falente  v.  Gibbs, 
6  C.  B.  (N.  S.)  270.  I  apprehend,  however,  that,  when  the  cases  come  to  be  looked 
at,  it  will  be  found  that  there  is  no  decision  upon  the  point  except  the  case  of  Bruce 
V.  Nirolojmlo,  11  Exeh.  129,  which  is  an  authority  against  the  present  plaintiff.  In 
Croiv  V.  falk,  there  was  no  preliminary  transit.  The  vessel  was  at  Liverpool :  and  it 
was  for  that  reason  the  court  held  that  the  exception  did  not  apply  while  the  vessel 
was  at  the  port.  As  to  Valente  v.  Gihhs,  that  was  a  very  peculiar  case.  It  was  a 
claim  for  a  penalty  for  a  delay  on  the  voyage.  All  that  the  court  decided  was  that 
delay  at  the  port  at  which  the  vessel  then  was,  was  not  a  delay  "on  the  voyage" 
within  the  meaning  of  the  contract, — going  no  further  than  Crmu  v.  Falk  went.  It  is 
true  that  the  Lord  Chief  Justice  and  Crowder,  J.,  expressed  an  inclination  to  hold 
that  [773]  the  voyage  did  not  begin  until  the  arrival  of  the  vessel  at  the  place  where 
her  cargo  was  to  be  taken  on  board  :  not,  however,  on  the  gi'ound  that  the  taking  in 
of  cargo  was  necessary  to  constitute  a  voyage,  but  on  the  peculiar  language  of  the 
contract  then  under  consideration.  It  was  not  at  all  a  decision  that  there  can  be  no 
voyage  before  the  cargo  is  put  on  board.  Then  there  is  distinct  authority  in  favour 
of  the  plea,  in  the  case  of  bruce  v.  Nimlopulo.  It  was  there  held  that  the  preliminary 
voyage  to  the  port  of  loading  was  to  be  considered  part  of  the  voyage  within  the  con- 
tract. That  is  a  decision  which  is  precisely  in  point,  and,  as  it  seems  to  me,  in 
accordance  with  the  good  sense  of  the  matter.  It  appeai-s  to  me,  therefore,  that  the 
owner  has  made  a  stipulation  that  he  is  not  to  be  responsible  for  delay  caused  by  a 
peril  of  the  seas,  rivers,  or  navigation  whilst  the  vessel  is  proceeding  to  the  place  of 
loading,  subject  to  the  construction  to  be  put  upon  the  word  "guaranteed."  lam 
not  aware  that  that  word  has  any  technical  meaning,  except  in  the  case  of  a  guarantie 
for  the  debt  or  default  of  another.  As  used  in  this  charterparty,  it  means  no  more 
than  a  contract  or  engagement  on  the  part  of  the  owner  that  the  vessel  shall  be  ready 
at  the  loading  place  to  receive  her  cai'go  within  the  stipulated  time,  unless  prevented 
by  an  accident  happening  from  a  peril  of  the  sea  without  any  default  on  his  part ;  and 
that,  if  the  vessel  is  not  so  ready,  the  other  party  may  treat  it  as  a  wari-anty,  and 
throw  up  the  charterparty.  I  entirely  adopt  the  argument  of  Mr.  Rew,  that 
"guaranteed  "  is  to  be  taken  with  the  exception,— that  it  means  guaranteed,  subject 
to  the  defendant  not  being  prevented  by  the  excepted  perils.  I  am  thei'efore  of 
opinion  that  the  plea  is  good  and  an  answer  to  the  action. 

Byles,  J.  I  am  of  the  same  opinion.  The  question  [774]  is,  what  was  meant 
by  the  words  "the  act  of  God,  the  Queen's  enemies,  restraints  of  princes  and  rulprs, 
fire,  and  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation, 
of  whatever  nature  and  kind  soever  dnring  the  said  voyage  always  excepted."  Voyage 
means  "  passage  by  water  from  one  port  or  place  to  anothei-  port  or  place  '  (a).  That 
definition  assists  us  but  little  in  arriving  at  the  true  construction  of  this  nistrument. 
The  plea  informs  us  that,  at  the  time  of  the  making  of  the  charterparty,  the  said 
steamer,  so  being  at  Newcastle,  was  at  a  place  there  far  distant  from  the  usual  place 
there  for  loading  to  which  she  was  to  sail  and  proceed  :  and  it  adds,—"  and  the  said 
steamer,  before  reaching  such  usual  place,  would  iieces.sarily  be  exposed  to  divers 
dangers  of  seas,  rivers,  and  navigation,  all  of  which  the  plaintiffs  and  defendant  at 
the  time  well  knew."  They  must,  therefore,  be  taken  to  have  contemplated  those 
facts  at  the  time  of  making  the  charterparty.  The  ship-owner  engages  that  the  ship 
shall  with  all  convenient  speed  sail  and  proceed  to  a  usual  loading  place,     bhe  was 

(aj  See   Webster's  Dictionary  and  Johnson's  Dictionary.     See  also  the  case  of 
Gdher  v.  Capper,  15  C  B.  696. 
C.  P.  XXII.— 21* 
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hound  to  proceed  to  that  destination,  to  face  that  danger.  Further,  the  eharterparty 
provides  that  the  ship,  being  tight,  staunch,  and  strong,  and  every  way  fitted  for  the 
voyage,  shall  sail  and  pim-eed,  &c.  She  is  to  be  tight,  staunch,  and  strong  when  she 
begins  the  foi-mer  part  of  the  transit.  Looking  at  the  place  where  the  word  "  voyage  " 
is  first  mentioned,  it  must  necessarily  include  the  previous  portion  of  the  transit,  from 
the  place  where  the  vessel  was  at  the  time  to  the  loading  place.  "Sail"  is  certainly 
a  very  strong  expres.sion.  In  insurance  cases  it  is  almost  a  technical  word  :  it  means 
"start  on  th'e  voyage."  Willes,  J.,  in  Valente  v.  Gihhs,  says,— "  When  the  ves-[775]- 
sel  sails,  the  voyage  commences."  I  have  no  hesitation  in  saying  that  I  think  the 
plea  good.  I  quite  concur  with  my  Brother  Willes  that  a  guarantie,  like  any  other 
contract,  may  be  either  absolute  or  conditional. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  It  seems  to  me  that,  under  this 
eharterparty,  the  voyage  of  the  "Smyrna"  commenced  when  she  sailed  from  the 
place  where  she  was  at  the  time  the  eharterparty  was  entered  into.  She  was  bound 
to  make  that  voyage  with  all  convenient  speed.  The  place  whence  she  started  was 
the  terminus  a  quo  for  the  performance  of  the  voyage  mentioned  in  the  eharterparty. 
Then,  does  the  exception  apply  to  that  voyage  1  The  vessel  is  at  a  distance  from  the 
loading  place,  and  she  is  to  encounter  perils  and  dangers  of  the  seas,  &c.,  in  proceeding 
thither.  Why  should  not  the  exception  attach  to  the  commencement  as  well  as  to 
the  rest  of  the  voyage?  I  think  the  fair  meaning  and  intention  of  the  parties  was 
that  it  should  apply  to  the  whole.  As  far  as  authority  goes,  the  decisions  seem  to 
me  to  be  in  favour  of  the  view  we  are  now  taking.  In  Crow  v.  Falk,  8  Q.  B.  467, 
this  question  did  not  arise.  Lord  Denman  there  says  :  "  The  words  of  the  charter- 
party  and  declaration  are  perfectly  clear.  The  end  of  the  voyage  is  expressly  marked 
out :  the  beginning  is  not  :  but  the  voyage  could  not  begin  before  the  ship's  loading 
was  completed.  The  exception  is  confined  to  the  time  during  the  voyage ;  and  the 
breach  takes  place  before  it  begins."  In  that  particular  case,  the  vessel  never  could 
sail  until  the  goods  were  put  on  board.  I  do  not  think  any  argument  is  to  be  derived 
from  the  way  in  which  policies  of  insurance  are  framed.  They  necessarily  vaiy  with 
the  circumstances  of  each  particular  case.  Construing  this  eharterparty  with  the 
surrounding  circumstances,  I  can  come  to  no  other  [776]  conclusion  than  that  the 
exception  was  intended  to  apply.  I  also  agree  with  my  Brother  Willes  as  to  the 
guarantie.  I  think  the  exception  applies  to  that  as  well  as  to  the  rest  of  the  charter- 
party.     It  was  to  cover  perils  which  neither  party  could  foresee 

Judgment  for  the  defendant. 

Rawungs  v.  Morgan.     May  2nd,  1865. 


[S.  C.  34  L.  J.  C.  P.  185  ;  12  L.  T.  348 ;  11  Jur.  N.  S.  564  ;  13  W.  R.  746.  Kef 
to,  Lidgett  v.  Secretan,  1871,  L.  R.  6  C.  P.  626;  Mon/an  v.  Hardi/,  18^ 
17  Q.  B.  D.  780;  18  Q.  B    I).  646;  13  App.  Cas.  351  ■/joyner  v.   JFeeks,  [ 


Referred 

886-88, 

.     -    -.. ,  --. -.-,  [1891] 

2  Q.  B.  34.] 

The  defendant  held  premises  under  a  lease,  with  a  covenant  to  keep  and  yield  them 
up  in  repair.  At  the  expiration  of  the  lease,  at  Christmas,  1863,  the  premises 
were  dilapidated  to  an  amount  fixed  by  the  jury  at  221.  The  plaintiff  (the  rever- 
sioner) had  before  this  time  made  a  \'erbal  agreement  with  a  third  person  to  grant 
him  a  lease  for  a  long  term,  and  he  at  once  proceeded  to  pull  down  tbe  premises  : 
^Held,  that  the  plaintiff  was  notwithstanding  entitled  to  i-ecover  substantial 
damages. 

This  was  an  action  brought  to  recover  damages  for  breach  of  covenants  in  a  lease, 
to  repair  and  to  yield  up  in  repair  a  messuage  and  premises  No.  24  Savage  Gardens, 
in  the  city  of  London,  together  with  certain  fixtures  thei-ein. 

At  the  trial  before  Willes,  .1.,  at  the  sittings  in  London  after  last  Michaelmas 
Term,  the  following  facts  were  agreed  to  by  the  respective  counsel : 

The  lease  was  for  twenty-one  years  from  the  25th  of  December,  1842,  and  expired 
on  the  25th  of  December,  1863:  the  rent  payable  thereunder  was  1791.  per  annum. 
At  the  making  of  this  lease,  the  premises  were  about  a  century  old. 

The  plaintiff  is  interested  in  one  fifth  of  tbe  reversion  ;  and  the  defendant  became 
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assignee  of  the  term  in  1847,  and  continued  in  possession  of  the  premises  up  to  the 
end  of  the  term.     The  defendant  gave  up  possession  at  the  end  of  the  lease. 

For  a  considerable  period  before  and  at  the  expiiation  of  the  lease  the  premises 
were  out  of  repair.  The  [777]  amount  required  to  put  them  into  repair  conformably 
with  the  covenant,  was  estimated  at  and  was  to  be  taken  to  be  1.301. 

By  letter  dated  the  1st  of  June,  1863,  addressed  to  their  solicitor,  the  defendant 
made  an  ofi'er  to  the  reversioners  for  a  new  lease.     '1  his  letter  was  as  follows  : 

"15  London  Street,  Fenchurch  Street, 
"June  1st,  1863. 
"  24  Savage  Gardens. 

"Dear  Sir, — We  are  instructed  by  our  clients,  Messrs.  Morgan,  Brothers,  the 
tenants  of  the  above  premises,  to  make  the  following  proposal  to  you,  viz.  The\^  will 
be  willing,  on  the  expiration  of  their  present  tenancy,  on  the  25th  of  Decembernext, 
to  repair  the  premises  pui-suant  to  the  covenant  in  the  present  lease,  and  to  take  a 
fresh  lease  of  the  premises  as  they  now  enjoy  them,  for  twenty-one  years  from  the 
25th  of  December  next,  at  a  rental  of  2501.  per  annum.  The  "fresh  lease  to  contain 
the  same  covenants  as  the  existing  one.  But,  if  this  proposal  is  entertained,  it  must 
be  carried  out  at  once,  or  our  clients  must  be  driven  to  seek  other  premises,  in 
consequence  of  the  nature  of  their  business.  "  Wright  &  BoNNER." 

This  ofi'er  was  not  accepted. 

Before  the  expiration  of  the  lease,  Messrs.  Myers,  the  builders,  of  Lambeth, 
became  the  owners  of  one  fifth  of  the  said  reversion.  Some  time  before  the  expira- 
tion of  the  lease,  it  was  agreed  between  Messrs.  Myers  and  the  reversioners  (the 
plaintiff  being  one  of  them)  that  the  premises  should  be  pulled  down,  and  a  new  lease 
of  the  ground  granted  to  Messrs.  Myers,  at  a  rent  of  3001.  a  year  from  the  25th  of 
December,  1863,  and  that  they  should  lay  out  about  40001.  in  the  erection  of  new 
buildings  upon  it. 

[778]  L^pon  this  the  Messrs.  Myers  entered  into  possession  on  the  26th  of 
December,  1863,  and  in  January,  1864,  commenced  pulling  down  the  old  premises; 
and  they  were  wholly  demolished  by  the  following  June. 

The  said  agreement  between  Messrs.  Myers  and  the  reversioners  was  reduced  into 
writing  on  the  21st  of  March,  1864,  and  a  lease  has  since  been  prepared  in  compliance 
with  it.     The  agreement  was  put  in. 

The  condition  in  which  the  premises  would  be  at  the  expiration  of  the  lease 
formed  no  ingredient  one  way  or  the  other  in  the  Messrs.  Myers's  calculation,  in 
making  their  aforesaid  bargain. 

It  was  admitted  by  the  plaintiff  that  the  amount  paid  into  court  was  sufficient  to 
cover  the  plaintiff's  share  of  the  value  of  the  fixtures  mentioned  in  the  declaration  and 
nominal  damages  for  the  breach  of  the  covenants  to  repair  and  yield  up  in  repair: 
and  it  was  admitted  that,  if  the  plaintiff  was  entitled  to  more  than  nominal  damages 
in  respect  of  the  covenant  to  repair,  he  was  entitled  to  a  verdict  for  221.  :  if  not,  the 
verdict  was  to  be  entered  for  the  defendant. 

Huddleston,  Q.  C,  in  Hilar\"  Term  last,  obtained  a  rule  nisi  accordingly. 

O'Malley,  Q.  C.,  and  Holl,  now  shewecl  cause.  It  is  not  found  on  the  notes  that 
the  plaintiff  was  not  influenced  in  the  bargain  he  made  with  Messrs.  Myers  &  Son  by 
the  dilapidated  state  of  the  premises.  Whatever  might  have  been  the  equities  of  the 
Messr.^.  Myers,  the  plaintiff  had  the  legal  title  to  the  premises  at  the  time  the  cause 
of  action  accrued,  and  they  were  by  reason  of  their  dilapidated  condition  of  less  value 
to  him  than  they  would  have  been  if  the  defendant  had  performed  his  contract,  by 
the  sum  of  221.  If  the  plaintiff  had  on  the  25th  of  December,  1863,  a  vested  [779] 
right  of  action  for  substantial  damages,  no  subsequent  act  of  his  in  relation  to  the 
premises  could  entitle  the  defendant  to  say  the  damage  should  be  nominal  only. 
[Byles,  J.  Here,  the  contingency  was  reduced  to  a  certainty  before  action  brought.] 
Would  it  be  any  answer  to  a  landlord's  claim  for  non-repair,  that  the  next  tenant 
agreed  to  pa\'  the  same  rent  notwithstanding  the  dilapidations  ?  There  is  no  authority 
directly  in  point :  but  the  principle  seems  clear  enough,  in  Clow  v.  Brorjckn,  2  M.  & 
G.  39,  2  Scott,  X.  R.  302,  under  circumstances  very  like  these,  the  plaintiff  was  held 
entitled  to  substantial  damages.     Tindal,  C.  J.,  says :    "  I  see  no  reason  why  the 
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plaintiffs  should  not  recover  in  this  action  the  sum  of  291.,  the  amount  agreed  upon 
as  the  damages  for  the  dilapidations  caused  by  the  breach  of  the  covenant  to  repair 
entered  into  by  the  defendants.  The  answer  set  up  is  that  the  plaintiffs  have  sus- 
tained no  actual  damage,  because  (partly,  at  least,  by  the  default  of  the  defendants,) 
the  term  in  the  premises  has  been  determined.  I  think  that  it  does  not  lie  in  the 
mouths  of  the  defendants  to  make  such  an  objection."  In  Smith  v.  Peat,  9  Exch.  161, 
in  an  action  by  a  lessee  against  an  assignee  for  damage  sustained  by  the  former  in 
consequence  of  the  neglect  of  the  latter,  while  he  continued  assignee,  to  i-epair  the 
premises,  pursuant  to  a  covenant  in  the  lease,  it  appeared  that,  in  June,  1«43,  the 
plaintiff  assigned  the  lease  to  the  defendant;  in  October,  1851,  the  defendant  assigned 
the  lease  to  T. ;  and  in  June,  18.52,  T.  assigned  the  lease  to  H.,  who  in  August,  1852, 
surrendered  it  to  the  ground-landlord  :  it  was  proved  that,  in  July  1852,  the  premises 
were  dilapidated,  hut  "there  was  no  evidence  of  theii-  state  at  any  prior  time:  and  it 
was  held  that  the  plaintiff'  was  entitled  to  recover  from  the  defendant  substantial,  and 
not  merely  nominal  damages.  "  Where,"  says  [780]  Parke,  B.,  "there  is  a  covenant 
to  I'epair,  the  lessor  has  a  right  to  have  the  piemises  in  good  repair  ;  and,  according 
to  Lord  lio\t,--I'ivian  v.  Champion,  2  Lord  Kaym.  1125,  1  Salk.  Ul, — the  measure 
of  damage  is  the  sum  of  money  required  to  be  expended  in  putting  the  premises  in 
repair.  That  doctrine,  however,  has  not  been  adopted  in  modern  cases.  In  Doc  d. 
The  Tiustees  of  the  Schools,  d-c,  of  Worcester  v.  Rowlands,  9  C.  &  P.  734,  my  Brother 
Coleridge  ruled  that  the  true  measure  of  damage  is  the  amount  to  which  the  rever- 
sion is  nijuredliy  the  premises  being  out  of  repair."  In  Nixon  v.  IJenham,  1  L'ish  Law 
Kep.  100,  in  covenant  for  suffering  premises  to  be  out  of  repair  during  the  continuance 
of  the  term,  it  was  held  to  be  no  oljjection  to  a  verdict  giving  full  damages  for  the 
injury  which  the  property  suffered,  that  the  defendant  was  lessee  in  a  lease  for  lives 
containing  a  covenant  for  perpetual  renewal  on  the  part  of  the  lessor.  The  real  ques- 
tion is,  what  is  the  amount  of  injury  which  the  defendant's  breach  of  covenant  has 
inflicted  upon  the  reversioner.  What  other  measure  can  there  be  than  the  value  of 
the  dilapidations?  [Byles,  J.  It  may  be  that  competitors  were  kept  out  of  the 
market  by  the  condition  of  the  premises.]  Just  so.  In  Daviesv.  Underuvnd,  2  Hurlst. 
&  N.  570,  the  defendant,  an  underlessee,  who  had  covenanted  with  the  plaintiff',  his 
lessor,  to  keep,  and  at  the  expiration  or  othei'  sooner  determination  of  the  term  to 
leave  and  deliver  up  the  premises  in  repair,  allowed  them  to  become  out  of  repair. 
While  they  remained  in  this  condition,  the  plaintiff'  having  committed  a  forfeiture  by 
non-payment  of  rent,  the  superior  landlord  brought  ejectment,  and  evicted  the 
plaintill  and  defendant :  and  it  was  held  that  the  plaintiff'  was  entitled  to  recover 
against  the  defendant  substantial  damages  for  the  non-repair  of  the  pi'emises. 

[781]  Iluddleston,  Q.  C,  and  Beasley,  in  support  of  the  rule.  The  defendant's 
term  being  about  to  expire,  he  writes  to  the  plaintiff',  offering  to  put  the  premises  in 
repaii',  and  take  a  renewed  lease,  at  an  increased  rent.  The  plaintiff,  having  already 
made  a  bargain  with  Messrs.  Myers  &  Son  upon  more  advantageous  terms,  rejects 
the  offer  :  and  now,  when  the  prostration  of  the  premises  has  rendered  the  defendant's 
breach  of  contract  unimportant  to  him,  he  sues  for  dilapidations.  At  the  time  the 
action  was  brought,  the  plaintiff'  was  in  no  respect  a  suff'erer  from  the  breach  of  the 
defendant's  covenant  to  repair.  The  object  of  damages  in  all  these  cases  is  to 
enforce  the  performance  of  the  covenant.  This  is  the  view  taken  by  Watson,  B.,  in 
Daricsv.  Undenoood,  2  Hurlst.  &  N.  570.  "The  great  object," he  .says,  "of  a  covenant 
of  this  sort  is  not  to  put  money  into  the  pockets  of  a  lessor,  but  to  enforce  the 
performance  of  the  acts  stipulated  for."  Where,  as  here,  the  lessor  contemplates  the 
destruction  of  the  premises,  he  can  have  sustained  no  substantial  injury  from  their 
non-repair.  In  Marriott  v.  Cotton,  2  Carr.  &  K.  553,  it  was  held  that,  where  a  tenant 
for  years  agrees  to  keep  the  premises  in  repair  during  the  tenancy,  and,  before  the 
expiration  of  the  term,  an  action  is  brought  against  him  for  breach  of  this  agreement, 
the  plaintiff  is  entitled  to  recover  nominal  damages  only  (a).  The  verdict  therefore 
should  be  entered  for  the  defendant,  the  damages  really  sustained  having  been 
sufficiently  compensated  by  the  Is.  paid  into  court. 

Ekle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  The  action  is 
brought  by  the  plaintiff  [782]  as  lessor,  against  the  defendant,  who  had  been  tenant 

(a)  The  propriety  of  this  decision  is  questioned,  and,  it  seems,  justly,  in  Macnamara 
V.  Vincent,  2  Irish  Ch.  481,  and  Bell  v.  Hayden,  9  Irish  Com.  L.  R.  301. 
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of  premises  under  a  lease,  for  the  breach  of  a  covenant  to  keep  and  to  leave  the 
demised  premises  in  repair.  It  appeared  that  at  the  expiration  of  the  lease  the 
premises  were  out  of  repair,  and  that  the  sum  which  would  be  required  to  put  them 
in  repair  in  conformity  with  the  covenant  would  be  about  1101.  The  plaintiff  was 
interested  in  one  fifth  of  the  reversion.  Ordinarily  speaking,  where  there  has  been  a 
breach  of  contract,  the  covenantee  is  entitled  to  recover  such  an  amount  of  damages 
as  would  place  him  as  nearly  as  possible  in  the  same  position  as  he  would  have  been 
in  if  the  covenant  had  been  performed.  That  in  this  case  is  agreed  to  be  221.  Why, 
then,  should  not  the  defendant  pay  that  sum!  He  says  he  offered  to  take  the 
premises  of  the  plaiutift'  for  a  renewed  term,  bnt  that  the  plaintiff  declined  to  accept 
his  offer.  This  the  plaintiff'  had  a  perfect  right  to  do.  Then  he  says  there  was  a  very 
advantageous  proposal  on  the  part  of  Messrs.  Myers  under  which  the  premises  were 
to  be  pulled  down,  and  therefore  no  damage  could  have  resulted  to  the  plaintiff  from 
their  dilapidated  state.  But,  in  the  first  place,  it  is  to  be  observed  that  that  merely 
lay  in  proposal :  it  was  a  mere  oral  agreement.  And,  if  it  had  been  a  complete  and 
absolute  binding  contiact,  that  was  not  a  matter  that  I  should  have  directed  the  jury 
to  take  into  their  consideration  in  estimating  the  damages.  I  should  not  have 
excluded  it ;  but  it  certain^  is  not  a  matter  which  it  was  obligatory  on  them  to  look 
at  when  measuring  the  loss  the  plaintiff  had  sustained  by  reason  of  the  defendant's 
breach  of  covenant.  That  being  so,  the  only  question  is  whether  the  learned  judge 
was  bound  in  point  of  law  to  direct  the  jury  to  find  for  the  plaintiff  with  nominal 
damages  onlv.  My  answer  is  that  he  clearly  was  not.  And  it  is  agreed  that,  if  the 
plaintiff  is  entitled  to  more  than  nominal  [783]  damages,  he  is  entitled  to  the  sum 
above  mentioned.  If  before  the  cause  of  action  accrued,  and  during  the  term,  the 
plaintiff'  had  entered  into  a  binding  agreement  to  assign  the  reversion  to  Messrs. 
Myers,  that  would  have  been  more  material :  and  I  do  not  say  what  I  should  have  laid 
down  for  the  guidance  of  the  jury  in  that  case.  But  that  is  not  the  case  now 
before  us. 

Byles,  J.  I  am  of  the  same  opinion.  As  I  read  the  statement  of  facts,  I  conclude 
that  the  agreement  made  before  the  expiration  of  the  defendant's  term  was  not 
reduced  into  writing  until  after  its  expiration.  That  being  so,  and  nothing  having 
been  done  under  the  parol  agreement  at  the  time  the  cause  of  action  accrued,  and  no 
obligation  legal  or  equitable  attaching  to  either  of  the  parties  to  it,  it  seems  to  me 
that  the  plaintiff  was  entitled  to  sue  the  defendant  foi'  the  full  amount  of  the  damage 
arising  from  the  breach  of  his  covenant  to  repair.  It  is  true  the  plaintiff'  has  since 
parted  with  the  reversion  :  but  he  still  may  have  sustained  damage  from  the  non- 
repair of  the  premises.  It  may  be  that  they  sold  for  a  less  sum  in  consequence  of 
their  dilapidated  condition,  or  the  plaintiff  had  a  narrower  market.  If  the  plaintiff 
once  had  a  vested  right  to  recover  substantial  damages,  I  do  not  see  how  we  can 
deprive  him  of  that  right.  In  all  cases  of  this  sort,  the  correct  direction  to  the  jury, 
as  it  seems  to  me,  is  not  that  they  ought  to  give  only  nominal  damages,  but  that  they 
are  not  hound  to  give  more  than  nominal  damages.  Being  unable  to  say  that  the  jury 
might  not  give  substantial  damages,  I  think  it  is  impossible  for  us  to  interfere. 

Keating,  J.  I  am  of  the  same  opinion.  The  defendant's  term  expired  at 
Christmas,  1863.  The  agreement  with  Messrs.  Myers  was  not  put  into  a  shape  in 
which  it  was  capable  of  being  enforced  until  the  [784]  month  of  March  following. 
If  an  action  had  been  brought  against  the  defendant  for  a  breach  of  covenant  between 
those  two  periods,  could  it  have  been  said  that  the  plaintiff"  was  not  entitled  to  recover 
substantial  damages !  If  not,  what  happened  subsequently  clearly  could  not  deprive 
the  plaintiff' of  that  right.  If  even  a  binding  agreement  had  been  entered  into  with 
Messrs.  Myers  before  the  expiration  of  the  "term,  I  share  in  the  doubt  expressed  by 
my  Lord  whether  that  would  have  made  any  difference.  It  is  not  necessary  to  decide 
that  upon  the  pi-esent  occasion. 

Montague  Smith,  Q.  C.  I  am  of  the  same  opinion.  The  premises  being  out  of 
repair  at  the  termination  of  the  lease,  the  plaintiff'  had  an  undoubted  right  to  maintain 
an  action  The  ordinary  damages  would  be  the  amount  which  would  be  necessary  to 
put  them  in  a  proper  state  of  repair.  The  right  to  damages  having  accrued  on  the 
determination  of  the  term,  the  lessor's  intention  to  pull  down  the  premises  would  not 
in  the  least  affect  his  risht  to  sue  for  full  damages.  But  it  is  said  that  the  agreement 
entered  into  with  Messrs.  Myers  befoie  the  defendant's  term  came  to  an  end  shews 
that  the  plaintiff'  sustained  no  more  than  nominal  damages  by  the  defendants  bieach 
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of  covenant.  But  it  seems  that  there  was  no  binding  agfeement  at  all  with  Messi's. 
Mvers  until  three  months  after  the  expiration  of  the  lease.  The  foundation,  there- 
fore, of  that  objection  fails.  If  there  had  been  a  binding  agreement,  I  doubt  whether 
that  would  at  all  have  interfered  with  the  plaintiff's  right.  I  cannot  see  how_  that 
should  operate  in  law  or  good  sense  as  an  estoppel.  It  was  a  question  foi-  the  jury  : 
and  I  cannot  see  anything  which  ought  to  prevent  the  plaintifT  from  recovering  such 
damages  as  would  ordinarily  be  recoverable. 
Rule  discharged. 


[785]    Scrivener  and  Another  v.  Pask.    April  20th,  1865. 

[Affirmed  in  Exchequer  Chamber,  L.  R.  1  C.  P.  71-5.] 

The  mere  employment  of  an  architect  to  prepare  plans  and  a  specification  for  a  house, 
and  to  procure  a  builder  to  eiect  it,  does  not  render  the  employer  responsible  for 
the  accuracy  of  the  bill  of  quantities  fui'nished  by  such  architect  to  the  builder. 

The  first  count  of  the  declaration  was  for  money  payable  by  the  defendant  to  the 
plaintiffs  for  goods  sold  and  delivered,  work  and  labour  and  materials,  and  money 
found  due  upon  accounts  stated 

The  second  count  stated  that,  before  and  at  the  time  of  the  making  of  the  promise 
by  the  defendant  thereinafter  mentioned,  the  defendant  was  about  to  cause  to  be 
erected  a  villa,  and  had  caused  to  be  made  certain  plans  and  specifications  of  the  work 
to  be  done  and  of  the  materials  to  be  provided  for  the  erection  of  the  said  villa,  and 
had  in\  ited  the  plaintifts  to  make  a  tender  for  a  contract  with  the  defendant  for  the 
plaintiffs'  erecting  the  same  for  reward  to  them  in  that  behalf,  and  the  defendant  had 
caused  to  be  taken  out  certain  quantities  as  and  for  the  quantities  of  the  work  to  be 
done  and  of  the  materials  to  be  provided  for  the  erection  of  the  said  villa  according 
to  the  said  plans  and  specifications,  and  had  furnished  a  bill  of  the  said  quantities  to 
the  plaintifi's,  in  order  that  they  might  make  a  tender  to  the  defendant  to  contract 
with  him  for  the  doing  of  the  work  and  providing  the  materials  for  the  erection  of 
the  said  villa,  and  for  erecting  the  same  at  a  price  to  be  named  by  the  plaintiffs  by 
such  tender ;  and  that,  in  consideration  that  the  plaintiffs  would  make  such  tender, 
the  defendant  guaranteed  and  promised  the  plaintifts  that,  if  such  tender  should  be 
accepted  by  the  defendant,  and  a  contract  should  be  entered  into  by  and  between  the 
plaintiffs  and  the  defendant  for  the  doing  of  the  said  work  and  providing  the  said 
materials,  and  for  the  erection  of  the  said  villa  by  the  plaintiffs,  the  .said  quantities 
represented  and  would  represent  the  true  [786]  and  correct  quantities  of  the  work 
to  be  done  and  of  the  materials  to  be  provided  for  the  erection  of  the  said  villa 
according  to  such  plans  and  specifications  :  Averment,  that  the  plaintiffs,  confiding  in 
the  defendant's  said  guarantie  and  promise,  made  an  estimate  of,  and  delivered  to 
the  defendant  a  tender  for,  the  plaintiffs'  doing  the  said  work  and  providing  the  said 
matei'ials,  and  for  the  erection  by  them  of  the  said  villa,  at  and  for  a  certain  price 
named  therein,  and  the  same  was  founded  on  the  .said  bill  of  the  said  quantities  so 
delivered  to  them  by  the  defendant ;  and  their  said  tender  was  accepted  by  the  said 
defendant,  and  a  contract  was  entered  into  by  and  Iietween  the  plaintiffs  and  the 
defendant,  for  the  erection  of  the  said  villa  by  the  plaintiffs  for  the  defendant  accord- 
ing to  the  said  plans  and  specifications,  for  a  certain  price ;  and  all  conditions  were 
performed,  and  all  things  happened,  and  all  times  elapsed  necessary  to  entitle  the 
plaintifts  to  have  a  performance  by  the  defendant  of  his  said  guarantie  and  promise, 
and  to  maintain  this  action  for  the  breach  thereof  by  the  defendant  as  thereinafter 
alleged  :  Yet  the  said  bill  of  the  said  quantities  delivered  by  the  defendant  to  the 
plaintiffs  did  not  represent  the  true  and  correct  quantities  of  the  work  to  be  done  and 
of  the  materials  to  be  provided  for  the  erection  of  the  said  villa  according  to  the  said 
plans  and  specifications  ;  whereby  the  plaintiffs'  said  estimate  and  tender,  and  the  said 
contract,  were  made  and  entered  into  by  the  plaintiffs  for  a  lower  price  for  the  plaintiffs' 
erecting  the  said  villa  than  they  would  otherwise  have  been,  and  the  plaintiffs  had 
sustained  much  loss  and  damage,  and  had  incurred  further  great  expense  in  pi-oviding 
undei'  the  said  contract  work  and  materials  required  for  the  erection  of  the  said  villa 
according  to  the  said  plans  and  specifications,  which  were  not  set  out  or  stated  in  the 
said  bill  of  the  said  quantities  [787]  of  work  and  materials  so  delivered  by  the  defen- 
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daiit  to  the  plaintiffs,  and  the  phiintifts  had  been  and  were  by  means  of  the  premises 
otherwise  injured  :  Claim,  5001. 

To  the  first  count,  except  as  to  2101.  7s.,  the  defendant  pleaded, — first,  never 
indebted, — secondly,  payment  before  action, — and  thirdly,  as  to  the  2101.  7s.,  payment 
into  court.  He  also  pleailed  to  the  special  count, — fourthly,  that  he  did  not  guarantee 
and  promise  as  alleged, — fifthly,  that  he  had  not  caused  to  be  taken  out  certain 
quantities  as  and  for  the  quantities  of  the  work  to  be  done  and  of  the  materials  to  be 
provided  for  the  erection  of  the  said  villa,  and  had  not  furnished  a  bill  of  the  said 
quantities  to  the  plaintiflfs, — sixthly,  a  denial  of  the  breach  and  every  part  thereof. 
Issue. 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  in  Middlesex  after  last  Hilary 
Term.  The  facts  were  as  follows  : — The  defendant,  being  desirous  of  erecting  a  villa 
residence  in  the  neighbourhood  of  Twickenham,  employed  one  Paice,  an  architect,  to 
prepaie  the  necessary  plans  and  specification,  and  to  procure  a  builder  to  do  the  work. 
The  plans  and  specification  were  accordingly  prepared  by  Paice,  who  put  himself  in 
communication  with  the  plaintiffs,  who  are  considerable  builders  carrying  on  business 
in  Fitzroy  Road,  Regent's  Park ;  and  in  the  result  the  following  agreement  was 
entered  into  between  the  parties  on  the  loth  of  April,  186-1: : — 

"Whereas,  in  consideration  of  the  sum  of  4401.,  the  said  W.  Scrivener  and 
R.  White,  or  their  heirs,  executors,  administrators,  or  assigns,  agree  and  covenant  on 
his  or  their  pai-t  to  execute  the  necessaiy  works  in  erecting  and  completing  a  dwelling- 
house  and  certain  fencing  on  plot  52  on  the  St.  Margaret's  estate,  Twickenham,  in  the 
county  of  Middlesex,  according  to  [788]  drawings,  specification,  and  conditions  of 
contract,  and  under  and  to  the  satisfaction  of  the  said  William  Paice.  The  said  James 
Pask,  or  his  executors,  administrators,  heirs,  or  assigns,  agree  and  covenant  on  his  or 
their  part  to  pay  unto  the  said  W.  Scrivener  and  R.  White  the  above-mentioned  sum 
of  44ul.  according  to  the  terms  set  forth  in  the  said  conditions  of  contract.  And, 
lastly,  the  said  William  Paice  on  his  part  agrees  to  inspect  and  superintend  the  works 
while  in  progress ;  also  to  furnish  detail  diawings,  certify  the  payment  of  advances, 
and  to  the  actual  completion  of  the  works  according  to  the  conditions  of  contract." 

The  conditions  of  contract  were  in  substance  as  follows  : — 

"The  contractor  is  to  find  all  the  materials,  labour,  scaffolding,  tackle,  carriage, 
water,  and  everything  necessary  for  the  proper  performance  and  due  execution  and 
completion  of  the  works  described  in  the  specification  and  the  plans  therein  referred 
to,  and  whatever  is  expressed,  set  forth,  or  implied  therein.  The  whole  of  the  works 
are  to  be  done  with  the  best  materials,  and  in  the  most  workman-like  manner,  to  the 
entire  satisfaction  of  Mr.  William  Paice,  the  architect.  .  .  .  The  contractor  is  to 
perform  all  the  works  specified  herein,  and  to  complete  the  same  to  the  satisfaction 
of  the  ai-chitect :  and,  should  anything  be  omitted  to  be  specified  therein  which  hy 
the  nature  of  the  works  or  in  the  opinion  of  the  architect  should  clearly  have  been 
intended  to  be  performed  in  order  to  the  full  completion  of  the  same,  the  contractor 
is  to  perform  the  same,  and  no  allowance  whatever  is  to  be  made  for  so  doing : 

"The  architect  shall  be  at  liberty  to  increase  or  diminish  the  dimensions,  or  alter 
the  situations,  or  vary  the  form  or  dimensions  of  any  part  of  the  work,  without  in  any 
way  vitiating  the  contract :  and  the  [789]  contractor  shall,  in  pursuance  of  such 
direction  as  he  may  receive  in  writing,  from  the  architect,  but  not  otherwise,  execute 
the  works  thereby  ordered,  and  the  difterence  of  expense  occasioned  by  any  such 
increase  or  diminution  shall  be  paid  for  at  the  rate  of  10  per  cent,  under  Laxton's 
price-book  for  the  present  year ;  and,  in  case  of  dispute,  the  cost  shall  be  a.scertained 
by  the  architect,  and  shalfbe  added  or  deducted  from  the  amount  of  the  contract,  as 
the  ease  may  be :  but  no  allowance  will  be  made  for  works  executed  without  previous 
order  given  in  writing  under  the  hand  of  the  architect : 

"  It  is  to  be  clearly  understood  that  no  extra  charges  whatever  will  be  allowed  the 
contractor  without  written  instiuctions  and  authority  for  the  same  from  the  architect ; 
and  also  it  is  to  be  clearly  understood  that,  should  any  extra  works  beyond  that  set 
forth  or  intended  in  the  specification  be  ordered,  the  cost  of  the  same  will  be  ascer- 
tained by  admeasurement,  and  charged  for  at  the  rate  of  10  per  cent,  less  than 
Laxton's  price-book  for  the  current  year  : 

"  No  extra  works  will  on  any  account  make  void  this  contract.  An  extension  of 
time  beyond  the  stipulated  period  of  three  months  will  be  allowed  the  contractor  for 
works  extra,  after  the  rate  of  one  day  for  every  31,  worth  of  additiona,l  woi-k.     The 
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contractor  sli.-ill  maintain  in  complete  repair  the  whole  of  the  above  works  for  a  period 
of  six  months  after  the  date  of  the  architect's  certificate  of  the  completion  of  the  same  ; 
but  the  proprietor  shall  notwithstanding  be  at  liberty  to  use  the  said  works  during 
the  said  six  months  : 

"The  contractor  to  finish  the  whole  works  within  twelve  weeks  from  the  date  of 
the  architect's  order  to  commence  the  same,  and  to  pay  11.  as  liquidated  damages  for 
each  and  every  day  that  any  part  of  the  said  works  shall  remain  unfinished  aftei' 
that  time  : 

[790]  "  It  is  to  be  clearly  understood  that  the  architect's  opinion  and  judgment 
and  decisions  ai-e  to  be  in  all  cases  considered  final  and  binding: 

"Payment  to  be  made  on  the  architect's  certificate,  as  follows,  namely,  first  pay- 
ment of  601.  as  soon  as  the  first-floor  joists  are  laid  and  the  whole  of  the  flooring  on 
the  premises;  second  payment  of  801.  as  soon  as  the  whole  building  is  pi'operly 
carcased  in  ;  third  payment  of  1001.  as  soon  as  the  work  is  completed,  except  painting, 
paper-hanging,  and  fencing :  the  balance  of  contract  to  be  paid  within  a  week  of 
completion." 

The  specification  minutely  described  the  builder's,  slater's,  mason's,  carpenter's  and 
joiner's,  smith's,  plumber's,  glazier's,  painters,  and  paper  hanger's  works. 

Before  the  contract  was  signed  by  the  plaintiff's,  a  bill  of  cjuantities,  which  had 
been  procured  by  Paice,  was  sent  to  them,  and  they  were  assured  by  Paice  that  those 
quantities  were  correct.  But,  by  the  time  the  building  had  reached  the  first  floor, 
they  discovered  that  the  quantity  of  materials  required  had  been  much  under 
estimated :  and,  when  they  communicated  the  fact  to  Paice,  he  admitted  it,  and 
assured  the  plaintifts  that  it  should  be  "  made  right."  When  the  house  was  completed, 
it  was  found  that  the  quantity  of  materials  necessarily  used  very  considerably  exceeded 
those  mentioned  in  the  bill  of  quantities,  and  in  respect  of  these  the  plaintiffs  claimed 
1.5.51.  Is.  7d. 

One  of  the  plaintiffs,  on  cross-examination,  admitted  that,  if  shewn  a  drawing  for 
a  building,  with  the  dimensions  properly  maiked  thereon,  he  could  with  an  expenditure 
of  some  time  and  trouble  ascertain  by  calculation  the  quantity  of  bricks  and  other 
mateiials  which  would  be  required,  and  that  the  plans  referred  to  in  the  contract 
distinctly  shewed  the  dimensions  of  the  house  and  the  size  of  the  rooms  ;  and  the 
other  admitted  that  the  defendant  had  told  him  while  the  [791]  building  was  going 
on  that  it  was  an  object  to  him  not  to  exceed  the  contract-price,  and  that  no  com- 
munication as  to  the  incorrectness  of  the  bill  of  quantities  was  ever  made  to  the 
defendant  until  after  the  house  was  finished. 

Mr.  Lansdowne,  a  surveyor  of  experience,  who  was  called  as  a  witness  on  the  part 
of  the  plaintiffs,  stated  that  a  builder  cannot  tender  without  a  bill  of  quantities,  and 
that  the  bill  of  quantities  is  usually  prepared  by  a  surveyor.  On  cross-examination, 
he  stated  that  the  builder  sometimes  took  out  the  quantities  for  himself,  and  some- 
times employed  a  surveyor,  but  that  a  careful  builder  would  not  rely  upon  the  bill  of 
quantities  prepared  hy  the  architect.  And,  in  answer  to  a  question  put  to  him  by 
the  learned  judge,  he  said  that,  with  the  drawings  and  specification  before  him,  the 
builder  or  somebody  whom  he  employed  could  get  out  the  exact  quantities  with  a 
little  trouble ;  and  that  the  builder  whose  tender  is  accepted  invariably  pays  the 
surveyor  for  taking  out  the  quantities,  by  whomsoever  he  is  employed,  and  he  adds 
the  charge  to  his  tender. 

In  the  present  case  the  bill  of  quantities  was  prepared  by  one  Oliver,  a  surveyor 
with  whom  Paice  the  architect  was  a  partner,  and  the  plaintiffs  paid  the  surveyor's 
charge,  and  added  2  per  cent,  to  the  amount  of  their  estimate  in  consequence 

On  the  part  of  the  defendant  it  was  submitted  by  Chambers,  Q.  C.  (with  whom 
was  Clare),  that  the  defendant  was  not  responsible  for  the  inaccurate  representation 
of  the  architect,  and  that  the  plaintiffs  were  themselves  bound  to  see  that  the  state- 
ment of  quantities  was  correct  liefore  they  made  a  tender.  He  referred  to  a  case  of 
Sherren  v.  Harrison,  coram  Blackburn,  J.,  at  the  sittings  at  A\'estminster  after  Hilary 
Term,  1830,  reported  only  in  a  periodical  called  the  [792]  Builder  of  the  11th  of 
February,  1860,  but  for  the  substantial  accuracy  of  which  he  (having  been  counsel  for 
the  plaintiff')  vouched.  The  action  was  brought  to  recovei-  a  balance  for  "  extra  work  " 
beyond  what  was  contained  in  a  certain  contract  and  specification.  It  appeared  that 
the  defendant,  who  was  desirous  of  building  a  church,  employed  an  architect  named 
Mumford  to  prepare  the  necessary  plans  and  specification,  and  that  the  plaintiff,  upon 
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the  faith  of  an  estimate  of  tlie  quantities  furnisheil  to  him  by  Mnmford,  entered  into 
a  contract  to  erect  the  church  for  19981.  The  quantities  turned  out  to  be  so  inaccurate 
that  the  expense  of  the  building  exceeded  36001.  By  the  terms  of  the  contract,  no 
extras  were  to  be  allowed  without  the  certificate  of  the  architect.  Upon  this  state  of 
facts  it  was  contended  for  the  plaintiff  that  the  conduct  of  the  architect  amounted  to 
a  species  of  fraud,  and  that,  as  the  architect  was  the  agent  of  the  defendant,  the  latter 
was  responsible  for  his  representations  in  reference  to  the  contract.  The  learned 
judge,  however,  ruled  otherwise,  and  the  plaintiff"  was  nonsuited.  The  plaintiff"  after- 
wards moved  for  a  new  trial,  on  the  ground  of  misdirection  ;  but  the  rule  was  refused, 
— see  2.5  Law  Times,  79. 

For  the  plaintiff"  it  was  insisted  by  Denman,  Q.  C  ,  on  the  authority  of  Moon  v.  Tlie 
Guardians  of  the  U'itney  Union,  5  Scott,  1,  3  N.  C.  814,  that  the  architect,  in  preparing 
the  bill  of  quantities,  was  acting  as  the  agent  of  the  defendant,  and  consequently 
that  the  defendant  was  bound  by  representations  made  by  him  in  reference  to  the 
contract.      He  also  referred  to  Bn^low  v.  IVhifnwre,  9  House  of  Lords  Cases,  391. 

The  learned  judge  intimated  that  the  architect  seemed  to  have  been  employed  and 
paid  by  the  plaintiffs  to  take  out  the  quantities,  and  that,  if  so,  the  defendant  was  not 
responsible  for  his  blunder :  and  ulti-[793]-mately  he  nonsuited  the  plaintiff",  on  the 
ground  that  there  was  no  evidence  to  shew  that  Paice  was  the  defendant's  agent  to 
make  the  representation  he  did  as  to  the  correctness  of  the  quantities,  or  that  the 
defendant  guaranteed  and  promised  the  plaintiffs  that  they  were  accurate.  He  how- 
ever reserved  leave  to  the  plaintiffs  to  move  to  enter  a  verdict  for  them  for  such  sura 
as  an  arbitrator  might  fix,  if  the  court  should  be  of  opinion  that  there  was  evidence 
which  ought  to  have  been  left  to  the  jury, — the  court  to  be  at  liberty  to  draw  any 
inferences  of  fact  which  the  jury  might  have  drawn. 

Denman,  Q.  C,  pursuant  to  the  leave  so  reserved  to  him,  now  moved  accordingly. 
He  submitted  that  the  architect  was  the  agent  of  the  defendant,  that  it  was  the 
architect's  duty  to  prepai'c  the  quantities,  and  that  the  defendant  was  bound  by 
representations  made  liy  him  in  the  performance  of  that  duty ;  and  for  this  he  relied 
upon  Moon  v.  The  Guardians  of  the  JVitney  Union,  -5  Scott,  1,  3  X.  C.  814.  There,  K., 
an  architect  retained  by  the  defendants  to  prepare  plans  and  a  specification  for  the 
erection  of  a  workhouse  for  a  union  of  which  the  defendants  were  guardians,  employed 
the  plaiiitiflP,  a  surveyor,  to  make  out  the  bill  of  quantities.  An  advertisement  for 
tenders  was  prepared,  referring  the  builders  desirous  of  tendering  to  the  office  of  the 
defendants'  clerk  for  a  view  of  the  plans  and  specification.  The  instructions  given 
to  the  defendants'  clerk  to  shew  to  the  builders  contained  an  intimation  that  the 
quantities  were  being  taken  out,  and  that  the  expense  of  taking  them  out  was  to  be 
defrayed  by  the  successful  competitor.  It  was  proved  to  l>e  the  custom  for  the 
architect  to  employ  a  surveyor  to  make  out  the  bill  of  quantities,  and  for  the  successful 
competitor  to  pay  his  charge.  A  misunderstanding  [t94]  having  arisen  between  the 
defendants  and  K.,  another  architect  was  employed,  and  when  K.  sent  in  his  bill 
claiming  1131.  for  the  plans  and  .specification,  and  6.51  as  "the  surveyor's  charge  for 
making  out  the  quantities,"  the  defendants  paid  him  801.,  which  he  received  in  satis- 
faction of  his  demand,  nothing  being  said  about  the  surveyor's  charge.  This  court 
held  that,  under  the  custom  proved,  the  architect  K.  must  be  considered  the  defen- 
dants' agent  in  the  employment  of  the  surveyor,  and  consequently  the  latter  was 
entitled  to  sue  the  defendants  for  the  value  of  his  services, — the  want  of  a  successful 
competitor  being  occasioned  by  their  act.  [Erie,  C.  J.  I  should  have  thought  it  was 
the  builder's  duty  to  see  to  the  accuracy  of  the  quantities  before  he  tenders.  If  he 
choose  to  trust  to  the  accuracy  of  the  information  given  to  him  by  the  architect,  well 
and  good.]  In  all  cases  where  a  man  accredits  another  as  his  agent,  he  gives  him 
authority  to  do  all  that  is  fairly  necessary  to  the  performance  of  his  duty  as  agent. 
In  Udell  V.  Athtrton,  7  Hurlst.  &  X.  172, — where  all  the  authorities,  including  Cornfoot 
v.  Fowke,  6  M.  &  W.  373,  were  considered,— Pollock,  C.  B.,  and  Wilde,  B.,  held  that 
a  principal  is  liable,  in  an  action  of  deceit,  for  the  false  and  fraudulent  representations 
of  his  agent  as  to  the  quality  and  value  of  an  article,  whereby  a  person  has  been 
induced  to  purchase  it  for  more  than  its  worth,  notwithstanding  that  the  principal 
neither  authorized  nor  knew  of  the  fraudulent  conduct  of  his  agent.  Wilde,  B.,  in 
delivering  his  opinion  in  that  case,  refers  to  and  adopts  what  is  said  by  Mr.  Justice 
Story  in  his  Principal  and  Agent,  §^  134,  135,— "Where  the  acts  of  the  agent  will 
bind  the  principal,  there  his  representations,  declarations,  and  admissions  respecting 
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the  subject-matter  will  also  bind  him,  if  made  at  the  same  time  and  constituting  a 
part  of  the  res  gestae."  "  If  the  agent  at  the  time  of  [795]  the  contract  makes  any 
representation,  declaration,  or  admission  touching  the  matter  of  the  contract,  it  is 
treated  as  the  representation,  declaration,  or  admission  of  the  principal  himself." 
The  learned  Baron  goes  on  to  say,— p.  184,— "  Whatever  his  previous  authority  to 
the  agent,  whatever  his  own  innocence,  he  (the  principal)  must  adopt  the  whole  con- 
tract, including  the  statements  and  representations  which  induced  it,  or  repudiate 
the  contract  altogether."  In  Bou/h  v.  MacmUhnt,  2  Hurlst.  &  Colt.  7.50,  the  defen- 
dants, shipowners  at  Liverpool,  by  power  of  attorney  appointed  one  Periam  their 
agent,  inter  alia,  to  charter  their  sliip  "  Hannah  Easter,"  or  employ  her  as  a  general 
ship,  on  such  terms  or  in  such  manner  as  he  should  think  proper,  and  generally  to 
represent  them  in  relation  to  the  premises,  and  to  the  said  brig,  her  management,  or 
sale,  as  fully  as  if  they  were  personally  present.  The  "  Hannah  Easter  "  had  been  an 
Al  ship  at  Lloyd's,  but  had  run  off  her  letter  before  the  power  was  executed,  and 
was  not  described  as  Al  in  the  power.  The  plaintiffs,  British  subjects  and  merchants 
at  New  York,  having  an  oi'der  from  England  for  a  cargo  of  wheat,  chartered  the 
"  Hannah  Easter  "  to  carry  it  fi-om  New  York  to  Gloucester.  The  charterparty,  which 
was  not  under  seal,  purported  to  be  made  between  the  plaintiffs  and  Periam,  "  agent 
for  the  owners  of  the  Al  Br.  brig  'Hannah  Easter,'  of  Liverpool."  The  consignee 
of  the  cargo,  on  learning  that  the  ship  was  not  Al  at  Lloyd's,  refused  to  accept. 
Ultimately,  however,  he  agreed  to  accept,  upon  the  plaintiffs'  agent  in  England 
undertaking  to  pay  the  extra  expense  of  insurance  in  consequence  of  the  ship  not 
being  AL  The  cargo  arrived  safe.  In  an  action  for  breach  of  warranty  of  the  ship's 
class,  the  plaintiffs  sought  to  recover  the  extra  expense  of  insurance  which  they  had 
re-paid  their  agent ;  and  it  was  held  that  the  power  of  at-[796]-torney  authorized  the 
warranty.  Siudey  v.  BaUy,  31  T>aw  J.,  Exch.  48.3,  1  Hurlst  &  Colt.  40.5,  is  an 
authority  to  the  same  effect.  In  Bristoiv  v.  Jl'hifmore,  9  House  of  Lords  Cases,  391, 
418,  Lord  Kingsdown  says  :  "If  an  agent  makes  a  contract  on  behalf  of  his  principal, 
whether  with  or  without  authority,  the  principal  cannot  at  once  approbate  and 
reprobate  it.  He  must  adopt  altogether  or  not  at  all :  he  cannot  at  the  same  time 
take  the  benefits  which  it  confers,  and  repudiate  the  obligations  which  it  imposes." 
That  doctrine  precisely  applies  here. 

Erle,  C.  J.  I  think  there  should  be  no  rule  in  this  case.  It  appears  that  the 
defendant  wanted  a  house  built,  and  accordingly  employed  an  architect  to  prepare 
the  necessary  plans  and  specification,  and  to  get  a  builder  to  undertake  the  work. 
The  plans  and  specification  were  laid  before  the  plaintiffs,  builders,  and  they  under- 
took the  work  at  a  given  price.  In  the  course  of  the  construction  of  the  house,  the 
plaintiffs  found  that  the  quantity  of  materials  required  for  the  purpose  was  very 
considerably  more  than  they  had  expected  ;  and  they  now  call  upon  the  defendant  to 
pay  for  the  excess.  It  appears  that,  before  the  work  was  undertaken,  the  plaintiffs 
had  a  conversation  with  the  architect,  who  informed  them  that  he  had  got  the 
quantities  made  out,  and  that  they  were  so  and  so :  and  it  turned  out  that  the 
information  so  given  was  inaccurate.  The  question  is,  whether  the  defendant  is 
responsible  for  the  representation  so  made  by  the  architect  to  the  buildeis,  which  the 
latter  were  at  liberty  to  adopt  or  to  reject  at  their  pleasure.  Having  acted  upon  the 
representation,  and  finding  it  mistaken,  they  now  turn  round  upon  the  defendant  and 
insist  that  the  architect  was  employed  by  him,  and  therefore  he  is  responsible  for  the 
architect's  acts.  I  cannot,  however,  [TQ"?]  discover  any  evidence  that  the  defendant 
employed  the  architect  to  tell  the  builders  that  the  quantities  of  materials  required 
to  complete  the  structure  would  be  so  much  and  no  more.  Indeed,  there  was  evidence 
from  the  mouth  of  one  of  the  plaintiffs'  own  witnesses,  that  a  careful  builder  always 
calculates  the  quantities  for  himself  before  he  makes  a  tender. 

Byi,e.s,  J.  concurred. 

Keating,  J.  I  also  think  the  nonsuit  right,  upon  the  ground  stated  by  my  Lord. 
The  ease  mainly  relied  on  by  Mr.  Denman,  that  of  Moon  v.  The  Guardians  of  the.  Witney 
Union,  is  quite  distinguishable  from  the  present.  That  was  an  action  by  the  surveyor 
who  had  taken  out  the  quantities,  against  the  guardians  who  had  employed  the 
architect,  amongst  other  things,  to  cause  that  work  to  be  done.  The  adveitisement 
for  tenders  referred  builders  desirous  of  tendering  to  the  office  of  the  clerk  to  the 
guardians  for  the  purpose  of  seeing  the  plans  and  specification  ;  and  the  instructions 
given  to  the  defendants'  clerk  to  shew  to  builders  applying  contained  an  intimation 
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that  the  quantities  were  being  taken  out,  and  that  the  expense  of  taking  them  out 
was  to  be  defrayed  by  the  successful  competitor.  And,  when  the  architect  sent  in 
his  bill  to  the  guardians  containing  the  surveyor's  charge  for  taking  out  the  quantities, 
no  objection  was  made  to  that  item,  but  they  paid  him  a  sum,  which  he  received  in 
satisfaction  of  his  chai'ge,  nothing  being  said  about  the  surveyor's  charge.  That  was 
much  relied  on  ;  and  the  court  held  that  there  was  e\idence  to  go  to  the  jury  in 
support  of  the  plaintifi''s  claim.  That  clearly  is  no  authority  for  the  contention  here, 
that  the  customer  is  responsible  for  a  repi'esentation  made  by  the  architect  [798]  to 
the  builder  as  to  a  matter  of  which  the  employer  must  necessarily  be  entirely  ignorant. 
Kule  refused  (a). 

PiGRiM  V.  Sir  Norton  Kxatchbull,  Bart.     April  25th,  186.5. 

[S.  C.  34  L.  J.  C.  P.  257  ;  12  L.  T.  .383;  U  Jur.  N.  S.  389  ;  13  W.  R.  657.] 

A  writ  of  summons  issued  against  the  defendant  on  the  5th  of  January,  1865.  The 
defendavf  had  two  residences,  one  in  London,  the  other  in  Kent,  more  than  twenty 
miles  distant  from  the  plaintiff's  residence,  which  was  in  London.  On  the  4th  of 
January,  the  plaintiff's  attorney  received  a  lettei' from  the  defendant,  dated  from  Ms 
reskhnce  in  Kent,  referring  him  to  his  attorneys  in  London  to  accept  service  of 
process  for  him.  The  defendant's  attorneys  on  the  day  of  the  issuing  of  the  writ 
gave  an  undertaking  to  appear  :  and  on  that  day  one  of  them  had  an  intervieiv  icith  the 
defendant  at  Im  London  residence : — Held,  on  the  authority  of  Butter  v.  Ahlewlnte, 
6  C.  B.  (X.  S.)  740, — that  the  result  of  the  facts  thus  appearing  was,  that  the 
defendant  was  residing  in  Kent  at  the  time  of  the  commencement  of  the  action,  and 
consequently  that  there  was  concurrent  jurisdiction,  and  the  plaintiff  was  entitled 
to  his  costs,  under  the  15  &  16  Vict.  c.  54,  s.  4. 

This  was  an  action  Lrought  by  the  plaintiff  to  recover  from  the  defendant  the  sum 
of  151.  3s.  3d.  alleged  to  be  due  to  him  for  wages  as  butler.  The  defendant  [799] 
had  paid  51.  into  court ;  ami  at  the  trial  before  the  sheriff  of  Middlesex  a  verdict  was 
found  for  the  plaintiff  for  101.  3s.  3d.  beyond  the  sum  so  paid  in.  An  application 
was  made  to  the  undersheriff  at  the  trial  for  a  certificate  that  the  cause  was  proper 
to  be  tried  in  the  superior  court,  but  was  refused. 

L'pon  an  affidavit  of  the  plaintiff  stating  that,  "at  the  time  of  the  commencement 
of  the  action,  the  plaintiff  dwelt  at  Xo.  11  Wilton  Terrace,  Wilton  Road,  Pimlico,  in 
the  county  of  Middlesex,  and  the  defendant  at  the  time  of  the  commencement  of  the 
action  dwelt  at  Mersham  Hatch,  near  Ashford,  Kent,  and  that  their  respective  dwell- 
ings were  then  and  still  are  more  than  twenty  miles  apart  from  each  other,  and  also 
an  affidavit  of  his  attorney  stating  that,  on  the  4th  of  January,  he  received  a  letter 
from  the  defendant,  dated  Mersham  Hatch,  January  3rd,  1865,  stating  that  he  would 
instruct  his  attorneys  in  London  to  accept  service  of  process  for  him,  and  that  the 
writ  of  summons  issued  on  the  5th,  and  an  undertaking  was  on  that  A&y  given  to 
appear." 

\j.  T.  Williams  moved  for  an  order  under  the  15  &  16  Vict.  c.  54,  s.  4,  that  the 
plaintiff  should  have  his  costs  of  the  action.  The  affidavits  in  opposition  to  the  rule 
state  that  the  defendant  dwells  at  Xo.  3  Chesham  Place,  Belgrave  Square,  London 

(a)  See  Addison  on  Contracts,  4th  edit.  633,  where  the  law  seems  to  be  laid  down 
with  remarkable  precision, — "  It  is  not  every  affirmation  and  representation  which 
will  be  binding  upon  the  principal.  If  the  fact  concerning  which  the  representation 
is  made  lies  as  much  within  the  knowledge  of  the  one  party  as  the  other,  or  even  if 
its  correctness  or  incorrectness  may  be  ascertained  by  the  party  interested  in  knowing 
the  truth,  by  the  exercise  of  ordinary  inquiry  and  diligence,  and  the  agent  making 
the  statement  merely  says  what  he  believes  to  be  true,  and  expresses  his  opinion  in  an 
ordinary  conversation  about  the  matter,  leaving  the  party  dealing  with  him  to  test 
the  accuracy  of  his  statement  by  more  extended  inquiries  (he  having  the  means  of  so 
doing  within  his  reach),  there  is  no  warranty  on  the  part  of  the  agent  of  the  truth  of 
what  he  states  :  it  is  understood  only,  under  such  circumstances,  that  he  does  not 
wilfully  state  that  which  he  knows  to  be  false,  either  to  mislead  or  to  lull  to  sleep  the 
vigilance  of  the  other  contracting  party." 
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(which  is  less  than  twenty  miles  from  the  plaintiff's  residence),  as  well  as  at  Mersham 
Hatch,  Ashford,  Kent ;  that  he  keeps  an  establishment  at  No.  3  Chesham  Place,  and 
is  frequently  there  during  the  year,  and  for  long  periods  at  a  time  ;  that  the  plaintiff"s 
hiring  as  a  "butler  was  made  by  Lady  Knatehbull  at  No.  .3  Chesham  Place  ;  that  the 
writ  in  this  action  was  issued  on  the  5th  of  January,  186.5  ;  and  that  the  defendant 
was  then  at  his  residence  No.  3  Chesham  Place.  Where  [800]  the  plmntiff  has  two 
permanent  places  of  residence  at  the  time  of  the  commencement  of  the  action,  either 
of  which  is  distant  more  than  twenty  miles  from  the  defendant's  dwelling,  it  is  a  case 
of  concurrent  jurisdiction  within  the  128th  section  of  the  County-Court  Act,  9  &  10 
Vict.  c.  95,  and  he  is  entitled  to  costs  under  the  15  &  16  Vict.  c.  54,  s.  4.  This  court 
so  decided,  after  time  taken  to  consider,  in  Butler  v.  AhkvMte,  6  C.  B.  (N.  S.)  740 ; 
and  the  court  of  Queen's  Bench  adopted  that  decision  in  Kerr  v.  Haynes,  29  Law  J., 
Q.  B.  70.  [Bvles,  J.  In  the  latter  case,  the  court  held  that  the  plaintiff  dwelt  at 
Margate,  and  not  in  London.]  In  giving  judgment  in  Butler  v.  Ablewhite,  Cock- 
burn,  C.  J.,  refers  to  an  earlier  case  of  Macdougnll  v.  Paterson,  11  C.  B.  755,  where  the 
question  was  brought  under  the  consideration  of  this  court.  "  It  became,  indeed,"  says 
his  Lordship,  "  unneees.sary  to  decide  it;  but  the  inclination  of  the  opinion  of  the 
court  would  appear  to  have  been  in  favour  of  the  concurrent  jurisdiction.  Jervis,  C.  J., 
in  delivering  the  judgment  of  the  court,  saj's,  'The  defendant  contended  that,  at  the 
time  of  the  action  brought,  the  plaintiff  dwelt  in  two  places, — in  Scotland,  and  in 
Golden  Squai-e  ;  and,  perhaps,  even  if  this  had  been  the  case,  this  court  would  have  had 
concurrent  jurisdiction,  because  it  could  not  in  that  case  have  been  suggested  on  the 
roll  that  the  plaintiff'  did  not  dwell  more  than  twenty  miles  from  the  defendant.' 
And,  in  the  course  of  the  argument,  Mr.  Justice  Maule  made  this  observation, 
'Assuming  that  a  man  may  have  a  dwelling-house  in  two  places  at  the  same  time,  he 
may,  as  I  read  the  act,  have  the  rights  which  belong  to  a  man  who  dwells  more  than 
twenty  miles  oft',  and  also  those  which  belong  to  a  man  who  dwells  less  than  twenty 
miles  off.  There  are  no  negative  words  in  the  act.'  The  impression  of  that  learned 
judge,  therefore,  seems  [801]  to  have  been  that,  if  the  plaintiff'  has  two  permanent 
residences,  one  more  and  one  less  than  twenty  miles  off,  whether  he  be  actually 
occupying  the  one  or  the  other  at  the  time  of  action  brought,  there  is  concurrent 
jurisdiction." 

Marshall  Griffiths,  shewed  cause.  Bailey  v.  Bryant,  1  Ellis  &  Ellis,  340,  is  directly 
in  fa\our  of  the  defendant,  and  is  not  to  be  distinguished  from  Butler  v.  Ablewhite. 
There,  an  action  having  been  brought  in  the  Queen's  Bench,  by  two  joint  plaintiff's, 
upon  a  cause  aiising  within  the  jurisdiction  of  the  London  (City)  Small  Debts 
Extension  Act,  15  &  16  Viet.  c.  Ixxvii.(a),  on  contract,  and  a  verdict  of  less  than  501. 
having  been  found,  the  defendant  applied  to  deprive  the  plaintiffs  of  costs,  on  attidavit 
that  the  defendant  carried  on  business  in  the  city  of  London  at  the  times  of  the  cause 
of  action  arising  and  of  the  commencement  of  the  action  ;  that  the  plaintiff's  carried 
on  business  at  Sonthwark,  within  twenty  miles  of  the  residence  and  place  of  business 
of  the  defendant,  and  did  not,  as  the  deponent  believed,  at  the  time  of  action  brought, 
dwell  more  than  twenty  miles  from  the  defendant.  No  place  of  residence  or  business 
was  more  particularly  described.  It  was  held  that  this  affidavit  was  sufficiently 
precise  to  call  for  an  answer.  In  answer  it  [802]  was  deposed  that  one  of  the  plaintiff's 
had  three  residences,  two  more  than  twenty  miles  distant  from  the  defendant's  place 
of  business,  and  that  the  deponent  did  not  know  of  the  defendant's  residence  unless 
it  was  such  place  of  business ;  that  the  same  plaintiff'  had  also  a  dwelling-house  in 
Westminster,  within  such  twenty  miles,  which  he  occupied  for  three  or  four  months 
only  in  the  year,  for  the  purpose  of  attending  in  parliament,  of  which  he  was  a 
member ;  and  that  he  was  resident  in  one  of  the  two  residences  first  mentioned  at  the 
time  when  the  action  was  brought.     It  was  held  that  this  did  not  answer  the  defen- 

(«)  By  the  118th  section  of  which  it  is  enacted  that  all  actions  which  before  the 
act  might  have  been  brought  in  the  superior  courts,  where  the  plaintiff  dwells  more 
than  twenty  miles  from  the  defendant,  may  be  brought  in  the  superior  court,  at  the 
election  of  the  party  suing  (with  some  exceptions).  And  by  s.  119,  that,  in  other 
cases  for  which  a  plaint  might  have  been  entered  under  the  act,  the  plaintiff'  is  to 
have  no  costs  if  the  verdict  be  not  for  more  than  501.,  if  the  action  be  founded  on 
contract,  unless  the  judge  certify  that  the  action  was  fit  to  be  brought  in  the 
superior  court. 
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dant's  affida\-it,  within  the  meaning  of  s.  118.  "  It  is  clear,"  said  Lord  Campbell,  C.  J., 
"  that  the  plaintitl  Bailey  has  a  permanent  residence  at  Westminster ;  his  house  there 
is  not  a  mere  lodging:  it  belongs  to  him  all  the  year  round,  though  he  does  not  use 
it  so  much  as  his  other  residences."  In  Kerr  v.  Haynes,  an  attempt  was  made  to 
distinguish  that  case  from  Butler  v.  Ahlewhite :  but  Cockburn,  C.  J.,  said  it  was 
impossible  to  distinguish  them.  [Montague  Smith,  J.  To  which  of  those  two  cases 
did  the  court  adhere  in  Kerr  v.  Hai/nes/]  It  was  not  necessary  to  decide;  for  they 
held  that  the  residence  was  in  Margate  only.  There  is  this  distinction  between  Butler 
V.  Ablewhite  and  the  present  case, — There,  at  the  time  the  action  commenced,  the 
plaintifi'  was  actually  residing  in  Warwickshire  ;  whereas  here  the  defendant  was 
residing  at  that  time  at  No.  3  Chesham  Place.  Besides,  all  the  cases  were  cases 
where  the  party  who  had  the  two  residences  was  the  plaintiff :  here  it  is  the  defendant. 
[Erie,  C.  J.  What  difference  can  that  make  I  Byles,  J.  In  either  case, — or  if  both 
plaintiff  and  defendant  have  two  dwellings — the  plaintiff  does  in  one  sense  dwell 
more  than  twenty  miles  from  the  defendant  (a).]  The  words  of  the  act  are  en-[803]- 
abling  and  not  negative  words  :  and  it  would  manifestly  be  contrary  to  the  policy  of 
the  act  to  allow  a  plaintiff  to  resort  to  the  superior  court  in  a  case  like  this.  In 
Macdougall  v.  Faler.-:oii,  the  decision  was  that  the  party  had  not  two  residences.  Can 
it  be  said  here  that  the  plaintiff  does  not,  within  the  words  of  the  12Sth  section, 
dwell  within  twenty  miles  of  the  defendant?  So  to  hold  will  be  to  deprive  the 
defendant  of  a  right  which  the  statute  has  given  him,  because  he  happens  to  possess 
a  country-house. 

Williams,  in  support  of  the  rule.  Bufhr  v.  Abhwhite  is  conclusive.  The  only 
distinction  suggested  between  that  case  and  the  present  is,  that  there  it  was  the 
plaintiff  who  had  two  residences,  and  the  defendant  here.  [Byles,  J.  The  court  there 
lay  some  stress  upon  the  fact  that  the  plaintiff  was  actually  lesiding  with  his  family 
at  his  residence  in  Warwickshire  at  the  time  of  the  commencement  of  the  action.] 
The  affidavits  in  opposition  to  the  motion  do  not  shew  that  the  defendant  was 
dwelling  at  his  London  residence  on  the  .5th  of  January,  when  the  writ  issued,  but 
mereh'  that  he  was  seen  there  on  that  day.  On  the  3rd,  he  wrote  from  his  residence 
in  Kent,  referring  to  his  solicitors  for  an  undertaking  to  appear.  [Erie,  C.  J.  The 
jurisdiction  of  the  county-court  rests  upon  the  dwelling  of  the  defendant:  9  &  10 
Vict.  c.  9.5,  s.  60.  If  the  plain-[804]-tiff  has  a  dwelling  more  than  twenty  miles  from 
the  dwelling  of  the  defendant,  the  authorities  hold  that  the  plaintiff  may  set  up  his 
more  distant  dwelling  to  sustain  his  right  to  sue  in  the  supei  ior  court.  The  place  of 
the  defendant's  dwelling  must  all  along  be  assumed  to  be  the  matter  to  which  the 
legislation  relates.  I  am  unable  to  make  out  a  satisfactory  distinction  between  the 
plaintiff's  dwelling  and  that  of  the  defendant.] 

Erle,  C.  J.  I  am  always  desirous  of  adhering  to  any  rule  I  find  laid  down  :  and 
I  agree  with  that  laid  down  by  this  court  in  Butler  v.  Ablewhite,  6  C.  B.  (N.  S  )  740. 
There,  the  plaintiff  had  two  residences,  one  of  which  was  within  twenty  miles  of  the 
defendant's  residence,  the  other  beyond  that  distance :  and  the  court  put  their 
judgment  upon  the  ground  that  the  plaintiff's  actual  residence  at  the  time  the  action 
was  commenced  was  at  the  more  distant  place.  I  feel  no  hesitation  in  adhering  to 
that  case  as  it  stands.  The  point  there  decided,  however,  is  not  precisely  the  point 
which  is  raised  here ;  for,  here  the  question  arises  in  respect  of  the  defendant  having 
two  residences.  I  am  unable  to  find  that  this  circumstance  creates  any  real  distinction 
between  the  two  cases.  I  give  my  judgment  according  to  the  decision  in  Butler  v. 
Ablewhite,  because  the  fair  result  of  the  affidavits  on  both  sides  seems  to  be,  that, 
although  he  was  on  that  day  seen  at  his  London  house,  the  actual  place  of  residence 
of  the  defendant  at  the  time  the  writ  of  summons  was  issued  was  Mersham  Hatch,  in 
the  county  of  Kent,  which  is  more  than  twenty  miles  distant  from  the  plaintiff's 

(a)  Gorslett  v.  Harris,  29  Law  Times,  75,  was  the  case  of  a  defendant.  There, 
upon  an  application  to  deprive  the  plaintiff  of  costs,  it  appeared  that  the  defendant 
was  a  builder  who  had  been  employed  to  tit  up  certain  houses  in  the  county-court 
district  where  a  material  part  of  the  cause  of  action  arose,  and  that,  for  the  purpose 
of  performing  that  contract,  he  had  set  up  workshops  and  counting-houses  there  :  and 
Lord  Campbell  said:  "All  this  is  only  for  the  purpose  of  performing  this  particular 
contract,  and  is  only  to  last  whilst  the  job  continues.  That  being  so,  he  does  not 
carry  on  his  business  there,  within  the  meaning  of  the  county-court  act." 
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residence,  and  therefore  the  plaintiff  had  a  right  to  resort  to  the  superior  court  for  the 
recovery  of  his  demand.  I  therefore  think  the  rule  should  he  made  absolute  foi-  the 
allowance  of  the  plaintiff's  [805]  costs.  As,  however,  cause  in  shewn  in  the  first 
instance,  the  costs  of  the  rule  are  in  our  discretion  :  and  I  think,  under  the  circum- 
stances, the  plaintiff  should  not  have  those  costs. 

Byles,  J.  I  am  of  the  same  opinion.  The  case  of  Butler  v.  Abkwhi/e  underwent 
much  consideration.  The  decision  there  proceeded,  and  in  my  judgment  correctly,  upon 
a,  literal  construction  of  the  statute  9  &  10  Vict.  c.  95,  s.  128.  By  the  Statute  of 
Gloucester,  6  Ed.  1,  c.  1,  a  plaintiff  who  obtains  a  verdict  is  entitled  to  costs,  unless 
he  is  deprived  of  them  by  some  subsequent  legislative  enactment.  The  plaintiff 
contends  that  the  stiitute  9  &  10  Vict.  c.  95,  does  not  deprive  him  of  his  right  to 
costs,  because  he  brings  himself  within  the  concurrent  jurisdiction  clause,  his  residence 
being  distant  more  than  twenty  miles  from  the  residence  of  the  defendant  at  the 
time  of  the  commencement  of  the  action.  If  that  fact  had  been  suggested  upon  the 
roll  here,  and  issue  taken  upon  it,  it  must  have  been  found  for  the  plaintiff.  It  seems 
to  me  that  there  is  no  real  distinction  in  this  respect  between  a  plaintiff  having  two 
resideiices,  one  within  and  the  other  beyond  the  prescribed  distance  from  the  defen- 
dant's residence,  and  a  defendant  having  two  residences  similarly  circumstanced  as  to 
distance  from  the  plaintiff's  place  of  abode.  I  therefore  think  our  decision  is  governed 
by  the  authority  of  one,  if  not  by  that  of  two  cases  in  this  court, — Macdoiigall  v. 
Faterson,  11  G.  B.  755,  and  Butler  v.  Ahhwhite,  6  C.  B.  (N.  S.)  740. 

Montague  Smith,  J.     I  am  entirely  of  the  same  opinion. 

Rule  absolute,  without  costs. 

[806]    Prestwich  and  Another  v.  Foley.     May  9th,  1S65. 

[S.  C.  34  L.  J.  C.  P.  189  ;  12  L.  T.  390 ;  11  Jur.  N.  S.  583 ;  13  W.  R.  753.  Referred 
to,  Strauss  v.  Francis,  1866,  L.  R.  1  Q.  B.  382.  See  Neale  v.  Gordon-Lennox,  [1902] 
1  K.  B.  843  ;  [1902]  A.  C.  465.  Principle  approved  and  applied,  In  re  Newen, 
[1903]  1  Ch.  812.] 

1.  An  attorney  has  a  general  authority  to  compromise  an  action  on  behalf  of  his 
client, — provided  he  act  bona  fide  and  reasonably,  and  not  in  defiance  of  the  direct 
and  positive  instructions  of  the  client. — 2.  x^nd  this  authority,  it  seems,  extends  to 
a  managing-clerk  having  the  general  conduct  of  the  business. — 3.  The  plaintiffs 
employed  A.,  an  attorney,  to  sue  B.  for  the  price  of  a  piano-forte  sold  and  delivered. 
The  cause  having  proceeded  as  far  as  the  joinder  of  issue,  A.  finding  B.  unable  to 
pay,  agreed  with  him  (by  his  managing-clerk),  that  the  plaintiffs  should  take  back 
the  piano-forte,  and  that  the  costs  should  be  paid  by  certain  instalments.  The 
plaintiffs  on  being  informed  of  this  arrangement,  repudiated  it,  and  A.  gave  notice 
of  trial : — Held,  upon  a  motion  to  stay  the  proceedings  on  the  ground  that  the 
action  was  settled,  that  this  compromise  was  within  the  general  scope  of  the 
attorney's  authority,  and  binding  as  between  the  plaintiffs  and  B. — 4.  Whether  it 
would  have  been  competent  to  the  attorney  to  accept  an//  other  goods  in  satisfaction 
of  his  client's  claim, — qucere  ? 

This  was  an  action  brought  to  recover  the  sum  of  381.,  the  price  of  a  piano-forte 
sold  and  delivered  by  the  plaintifl's  to  the  defendant. 

The  cause  being  at  issue,  and  notice  of  trial  having  been  given,  the  defendant's 
attorney  called  at  the  office  of  the  plaintiff's  attoi-ney,  and  proposed  to  settle  the 
action  by  i-eturning  the  piano-forte  and  paying  an  agreed  sum  for  costs  ;  and  ultimately 
the  following  terms  were  settled  and  reduced  into  writing,  and  signed  by  Swann,  the 
nianaging-clerh  of  the  plaintiffs'  attorney,  and  by  the  defendant's  attorneys  : — 

"London  6th  April,  1865. 
"  Prestwich  and  Another  v.  Foley. 
"This  matter  has  been  settled  upon  the  following  terms, — Piano  to  be  given  up 
in  full  discharge  of  the  debt  in  this  action,  and  costs,  agreed  at  91.,  to  be  paid  by  the 
following  instalments,  51.  to-morrow,  and  balance  in  a  month  from  that  date. 

"Thomas  Angell,  plaintitt's' attoiney. 
"  Pike  &  Son,  defendant's  attorneys." 
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All  appointment  was  afterwards  made  for  the  plaintiffs  to  attend  at  the  defendant's 
honse  on  the  following  day  to  take  away  the  piano-forte,  and  the  defendants  attorneys 
sent  Mr.  Angell  a  cheque  for  51.  on  account  of  the  costs.  On  the  following  day, 
April  7th,  the  plaiotifls'  attorney,  by  his  managing-clerk,  .Swann,  wrote  to  the  defen- 
dant's attorneys, — "  My  clients  do  not  seem  inclined  to  accept  the  terms  proposed 
by  [807]  you  ; "  and  on  the  8th  the  cheque  was  returned,  and  notice  of  trial  given. 

On  the  Sith  of  April,  application  was  made  to  Keating,  J.,  at  Chambers,  for  an 
order  to  stay  the  proceedings  in  the  action,  on  the  ground  that  the  matter  had  been 
settled.  The  learned  judge  thought  the  agreement  ought  to  bind  the  parties ;  but, 
pressed  by  the  case  of  Siniifcn  v.  Swinfen,  he  declined  to  make  the  order,  but  without 
prejudice  to  an  application  to  the  court. 

Needham,  accordingly,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  the 
same  efl'ect.  The  affidavit  upon  which  the  motion  was  founded,  after  setting  out  the 
above  facts,  proceeded  to  allege  thafSwann  is  the  managing-clerk  of  the  saicl  Thomas 
Angell,  and  is  a  thoroughly  competent  and  shrewd  man,"  and  further  that  he  was  in 
the  habit  of  transacting  business  for  him  as  if  he  were  principal. 

Prentice  now  shewed  cause,  upon  a  joint  affidavit  by  Angell  and  Swann,  the  latter 
of  whom  deposed  that,  upon  Angell  opening  the  letter  inclosing  the  51.  cheque,  he 
informed  him  (Swann)  that  he  had  done  wi'ong  in  giving  the  above  memorandum  to 
the  defendant's  attorneys,  as  the  plaintiffs  had  declined  to  accept  the  return  of  the- 
piano-forte,  as    proposed ,    and   the    former   deposed    that   he   had   not  at  the  time 
mentioned,  nor  had  he  at  any  time  had,  the  authority  of  the  plaintiffs  to  settle  the 
action  upon  the  terms  stated,  or  upon  any  other  terms  than  the  payment  of  the  debt 
and  costs  in   the  action.      The  attorney  was  employed  to  take  proceedings  in  the 
ordinary  way  to  recover  the  price  of  the  piauo-forte,  not  to  make  an  arrangement  for 
its  return.     That  an  attorney  has  no  right  to  compromise  a  suit,  was  decided  by  the 
Master  of  the  Rolls  [808]  in  Sidnfen  v.  Swinfen,  27  Law  J.,  Ch.  35,— the  client  not 
having  been  aware  of  it,  not  having  sanctioned  it,  and  refusing  to  be  bound  by  it : 
and  that  decision  was  affirmed  by  the  Lords  Justices, — see  2  De  Gex  &  Jones,  381, 
27  Law  J.,  Ch.  49L     "Between  pVincipal  and  agent,"  says  the  Master  of  the  Rolls, 
27  Law  J.,  Ch.  40,  "  the  agent  has  full  authority  to  do  everything  within  the  implied 
scope  of  his  authority.     If  an  attorney  is  employed  to  conduct  a  suit  for  a  client,  a 
compromise  does  not  in  terms  come  within  the  scope  of  his  authority  :  it  is  not  within 
the  management  of  the  cause.     Upon  what  principle,  therefore,  can  it  be  said  that 
there  is  an  implied  authority  for  an  attorney  to  compromise  the  suit  which  he  is 
employed  to  conduct]     Suppose  an  attorney  is  employed  to  I'ecover  an  estate,  does 
the  authority  extend  to  selling  that  to  a  stranger  I     Yet  a  compromise  is  nothing 
more  than  a  sale  from  the  plaintiff'  to  the  defendant  upon  certain  terms.     I  should  as 
little   expect  an  attorney  to  have  such    an  authority  as  I  should  expect  a  person 
employed  to  take  horses  to  a  particular  place  to  feed  and  to  break  them  in,  to  have 
an  implied  authority  to  sell  or  exchange  them.     A  coachman  drives  my  carriage,  and  I 
am  liable  for  all  the  acts  which  he  does  whilst   driving  the  carriage  :  but  he  has  no 
authority  to  sell   or  exchange  the   carriage.       Unless  there  is  some  different   rule 
applicable   to  attorneys,  it  is   impossible    to  say    that  an   attoi'ney  has  an    implied 
authority  to  dispose  of  the  subject-matter  of  the  suit,  instead  of  conducting  the  cause, 
which  he  is  employed  to  do."     He  then  goes  through  the  authorities,  and  comes  to 
the  conclusion  that  the   compromise  in  that  case  was   void.     [Montague  Smith,  J. 
Might  the  attorney  here  have  compromised  by  taking  5s.  in  the  pound  for  the  debt?] 
Clearly  not.      [Keating,  J.      Could   he  have  consented   to  refer  the  matter  to  an 
arbitrator,  who  might  "award  [809]  that  to  be  done  1]     The  attorney  as  well  as  the 
counsel  probably  has  authority  to  refer,  but  not  in  an  unusual  manner.     Pollock,  C.  B., 
in  delivering  the  judgment  of  the  Exchequer  Chamber  in  Swinfen  v.  Lord  Cheliasfonl, 
5  Hurlst.   &  N.  S90,  922,  says  :     We  are  of  opinion  that,  although  a  counsel  has 
complete  authority  over  the  suit,  the  mode  of  conducting  it,  and  all  that  is  incident 
to  it,— such  as  withdrawing  the  record,  withdrawing  a  junior,  catling  no  witnessess, 
or  selecting  such  as  in  his  discretion  he  thinks  ought  to  be  called,  and  other  matters 
which  properly  belong  to  the  suit,  and  the  management  and  conduct  of  the  trial, — he 
has  not,  by  virtue  of  his  retainer  in  the  suit,  any  power  over  mattei's  that  are  collateral 
to  it.     For  instance,  we  think,  in  an  action  for  a  nuisance,  between  the  owners  of 
adjoining  land,— however  desirable  it  may  be  that  litigation  should  cease  by  one  of 
the  parties  purchasing  the  property   of  the  other,   we  think  the   counsel  have  no 
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authority  to  agree  to  such  a  sale,  and  bind  the  parties  to  the  suit  without  their 
consent,  and  certainly  not  contraiy  to  their  instructions ;  and  we  think  such  an 
agreement  would  be  void."  If  an  attorney  were  to  consent  to  a  reference,  giving  the 
arbitrator  power  to  order  something  out  of  the  usual  course  of  business,  his  act  would 
not  bind  his  client.  "  [Byles,  J.  Is  not  the  question  different  where  it  arises  between 
attorney  and  client,  and  where  between  party  and  party  1]  No  doubt.  [Byles,  J. 
Lord  Campbell,  in  Fray  v.  Fmvles,  1  Ellis  &  Ellis,  839,  8i7,  says :  "  An  attorney 
retained  to  conduct  a  cause  is  entitled,  in  the  exercise  of  his  discretion,  to  enter  into 
a  compromise,  if  he  does  so  reasonably,  skilfully,  and  bona  tide  (as  the  defendant  is  to 
be  taken  as  having  done),  provided  always  that  his  client  has  given  him  no  express 
directions  to  the  contrary  :  but,  where  these  diiections  have  been  given,  such  a  step, 
though  ptrhaps  binding  as  hefween  him  and  [810]  third  pariies,  is  ultra  vires  as  between 
him  and  his  client."]  What  is  the  authority  which  is  given  by  the  client  to  his 
attorney  when  he  instructs  him  to  sue  for  a  debt?  Surely  not  to  take  back  the  goods, 
having  secured  his  own  costs !  Besides,  here  the  compromise  took  place  with  the 
attorney's  clerk,  whose  authority  was  disclaimed  by  his  employer.  In  Bingham  v. 
AUport,  1  Nev.  &  M.  398, — where  it  was  held  that  a  tender  made  to  the  managing- 
clerk  of  the  plaintifl"s  attorney,  who  at  the  time  disclaimed  authority  fmm  his  master 
to  receive  the  delit,  was  insutticient, — Littledale,  J.,  said  :  "  Although  a  party  put  his 
case  into  the  hands  of  bis  attorney,  who  thereby  becomes  authorized  to  accept 
payment,  it  by  no  means  follows  that  all  the  attorney's  clerks  have  such  an  authority 
also."  So,  in  Penni'll  v.  Stephens,  7  C.  B.  987,  a  notice  of  an  act  of  bankruptcy  given 
by  one  attorney's  clerk  to  another  attorney's  clerk  (not  being  shewn  to  be  a  managing 
clerk),  was  held  to  be  insufficient :  but  the  court  did  not  decide  that  the  notice  would 
have  been  good  if  the  person  to  whom  it  was  g\\en  had  been  managing-clerk. 
[Erie,  C.  J.  That  must  depend  upon  the  circumstances.  A  managing-clerk  is  often 
put  in  the  place  of  the  attorney  himself.] 

Needham,  in  support  of  the  rule.  Whatever  be  the  relative  liability  as  between 
the  attorney  and  his  client,  if  the  attorney,  even  without  authority,  or  against  the 
express  command  of  his  client,  chooses  to  enter  into  a  compromise,  as  between  party 
and  party  the  client  is  bound  by  it.  The  defendant  or  his  attorney  can  only 
communicate  in  all  matters  relating  to  the  suit  with  the  attorney  upon  the  record. 
There  is  nothing  in  the  case  of  Sicinfcn  v.  Sivinfcn,  in  any  of  its  stages,  whether  in  equity 
or  in  the  common  law  courts,  which  at  all  conflicts  with  that  doctrine.  The  com-[811]- 
promise  there  was  made  by  counsel,  without  the  consent  of  the  client,  and  in  absolute 
defiance  of  the  express  and  repeated  opposition  and  remonstrance  of  the  attornej'. 
The  ultimate  result  of  that  case  is  somewhat  remarkable  :  the  court  of  Common  Pleas 
declined  to  enforce  the  arrangement  bj'  attachment, — 1  C.  B.  (N.  S.)  364  ;  the  court 
of  Chancery  refused  to  enforce  it  on  a  bill  for  a  specific  performance, — 27  Law  J., 
Chan.  3.5,  2  De  Gex  A-  Jones,  381,  21  Law  J.,  Chan.  491  ;  and  a  new  trial  of  the 
issue  was  directed,  at  which  a  verdict  was  found  for  the  plaintiff',  and  this  verdict  was 
upheld, — 28  Law  J.,  Chan.  849.  In  Thomas  v.  Harris  21  Law  J.,  Exch.  353,  upon  a 
motion  for  a  new  trial  on  the  ground  that  the  damages  were  excessive,  an  offer 
having  been  made,  which  the  plaintiff's  counsel,  in  the  absence  of  his  client,  hesitated 
to  accept.  Pollock,  C.  B.,  without  eliciting  any  expression  of  dissent  from  the  rest  of 
the  court,  one  of  whom  was  Bramwell,  B.,  said  :  "The  plaintiff's  counsel  has  authority 
to  do  so  in  the  absence  of  his  client.  Let  that  be  clearly  understood.  The  late  case 
of  Sinnfen  v.  Suinfen  does  not  at  all  affect  the  ordinary  authority  of  counsel  That 
was  a  case  of  something  beyond  the  ordinary  scope  of  their  authority,  and,  as  was 
alleged,  against  an  express  direction."  [Erie,  C.  J.  After  verdict  given,  the  plaintift''s 
counsel  was  pleased  to  say  that  the  jury  bad  been  too  liberal !]  Thomas  v.  Harris  was 
cited  without  disapprobation  in  Fray  v.  Voules,  1  Ellis  &  Ellis,  839,  where  Lord 
Campbell  says:  "An  attorney  retained  to  conduct  a  cause  is  entitled,  in  the  exercise 
of  his  discretion,  to  enter  into  a  compromise,  if  he  does  so  reasonably,  skilfully,  and 
bona  fide,  provided  always  that  his  client  has  given  him  no  express  directions  to  the 
contrary  :  but,  where  these  directions  have  been  given,  such  a  step,  though  perhaps 
binding  as  between  him  and  third  parties,  is  ultra  vires  as  be-[812]-tween  him  and 
his  client.  I  do  not  agree  with  Mr.  Kennedy  that  the  attoi'ney  would  be  bound,  in 
pursuance  of  his  client's  directions,  to  carry  on  the  suit  in  a  manner  which  he  thought 
dangerous  or  absurd  :  but,  if  he  chooses,  after  those  directions,  to  cai-ry  it  on  at  all, 
he  is  bound  not  to  act  contrary  to  those  directions,  and  is  guilty  of  a  breach  of  duty 


18C.  B(N.  S.)813  PRESTWICH    V.  FOLEY  665 

if  he  does.  This  is  a  question  as  to  the  relatiou  between  attorney  and  client :  and  my 
view  of  it  must  not  be  considered  as  aflecting  the  question  of  the  relation  between 
counsel  and  client,  or  the  relation  between  the  client  and  the  opposite  party  in  the 
cause."  That  distinction  was  acted  upon  in  this  court  in  the  recent  case  of  L'hmm  v. 
Parrotf,  14  C.  B.  (X.  S.)  74,  where  it  was  held  that  an  attorney  retained  to  defend  an 
action  is  not  guilty  of  actionable  negligence  if  he  enters  into  a  compromise  without 
the  consent  of  his  client,  provided  he  acts  bona  fide  and  with  reasonable  care  and 
skill,  and  the  compromise  is  for  the  benefit  of  the  client,  and  is  not  made  in  defiance 
of  his  express  prohibition.  Erie,  C.  J.,  there  says  :  "  I  apprehend  the  rule  of  law  is  well 
established,  that  the  general  authority  to  conduct  a  cause  gives  the  attorney  authority 
to  compromise.  The  reason  why  the  compromise  is  held  to  be  binding  upon  the  client, 
is,  because  the  attorney  is  his  general  agent  for  that  purpose.  I  think  that  is 
established  in  Fray  v.  Fouks,  1  Ellis  &  Ellis,  839,  where  it  was  held  that  an  attorney 
who  makes  a  compromise  in  defiance  of  the  express  directions  of  his  client  not  to  do 
so,  is  guilty  of  a  breach  of  duty.  Two  of  the  judges  say  that  it  depends  upon  the 
contract  in  each  particular  case,  and  hold  (which  was  sufficient  for  the  decision  of  that 
case)  that  the  action  lay  against  the  attorney  there,  because  he  was  prohibited ; 
which  would  seem  to  imply  that,  if  he  had  not  been  expressly  prohibited  from 
compromising,  the  compromise  would  have  been  a  lawful  act  on  his  part." 

[813]  Erle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  made  absolute.  The 
action  is  brought  to  recover  the  price  of  a  piano-forte  sold  and  delivered  by  the 
plaintiffs  to  the  defendant.  The  plaintifts'  attorney  having  agreed  with  the  defendant's 
attorneys  to  settle  the  action  by  allowing  the  defendant  to  return  the  piano-forte  and 
to  pay  the  costs  (agreed  at  91.)  by  certain  instalments,  the  plaintiffs  repudiate  the 
arrangement,  and  now  contend  that  their  attorney  had  no  authority  to  compromise 
the  matter  as  he  did.  The  defendant,  on  the  other  hand,  insists  that  the  attorney 
was  warranted  by  the  genei'al  authority  he  had  as  the  attorney  on  the  record,  to 
settle  in  the  way  "he  judged  most  beneficial  for  his  client.  I  do  not  limit  my  judgment 
to  the  consideration  of  the  question  as  between  the  parties.  It  is  clear  that  there 
was  no  express  prohibition  to  the  attorney  to  compromise  :  and  the  question  for  us 
to  determine  is,  whether  the  general  retainer  as  attorney  gave  authority  to  compromise 
the  action  in  this  way.  It  is  conceded  that  the  attorney  on  the  record  has  a 
general  control  and  authority  over  the  procedure  in  the  action,  and  that  it  is 
competent  to  him  to  settle  the  action  by  taking  a  less  sum  than  that  demanded  by 
the  plaintiff.  But  it  is  said  he  has  no  authority  to  take  goods  for  money.  I  do  not 
see  why  he  should  not.  If  the  cause  had  pi-oceeded  to  its  natural  result, — to  judgment 
and  a  writ  of  fi.  fa.,— for  aught  I  know  the  sheriff  might  have  taken  this  very  piano 
in  execution.  I  am  unable,  therefore,  to  say  that  the  plaintiffs'  attorney  has  in  any 
respect  gone  out  of  the  ordinary  and  proper  course  of  his  duty  in  the  arrangement  he 
has  effected.  The  case  of  Chmrn  v.  Farrott,  14  C.  B.  (X.  S.)  74,  appears  to  me  to  lay 
down  a  proposition  quite  wide  enough  to  authorize  my  judgment  on  this  occasion. 
In  Fmy  v.  Foules,  1  Ellis  &  Ellis,  839,  the  attorney  was  expressly  directed  by  his 
[814]  client  not  to  enter  into  any  compromise  ;  and,  though  he  was  held  to  be  liable 
to  an  action  for  having  done  so,  as  between  the  parties  the  arrangement  was  allowed 
to  stand.  Swinfen  v.  Suinfen  was  remarkable  in  all  its  circumstances,  and  in  the 
course  of  litigation  to  which  it  gave  rise.  It  can  hardly  be  referred  to  as  a  decision 
which  is  to  afford  a  guide  in  any  case  not  similarly  circumstanced.  The  judgment  of 
the  Master  of  the  Rolls  went  very  much  upon  the  ground  of  the  extraordinary 
departure  from  the  usual  course  of  events  on  the  trial  of  an  issue  directed  to  inform 
the  conscience  of  the  court  of  Chancery.  They  are  to  my  mind  to  be  considered  as 
applicable  only  to  the  peculiar  state  of  facts  disclosed  throughout  every  stage  of  that 
eventful  cause. 

BvLES,  J.  I  am  of  the  same  opinion.  Xo  authority  has  been  cited  before  us  to 
shew  that  an  attorney,  who  has  the  legal  management  of  the  cause,  has  not  power  in 
the  bona  fide  exercise  of  reasonable  care  and  skill  to  compromise  an  action  in  any 
manner  he  may  find  to  be  for  the  interest  of  his  client.  In  the  first  discussion  of  the 
question  in  this  court  in  Swinfen  v.  Suinfen,  18  C.  B.  485,  as  to  the  authority  of  the 
counsel  to  compromise,  the  then  Chief  Justice  took  no  part ;  but  Cresswell,  J., 
Williams,  J.,  and  Willes,  J.,  all  agreed  that  counsel  had  such  authority.  Cresswell,  J., 
thus  expresses  himself, — "  It  is  said  that  the  compromise  which  was  entered  into  by  the 
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counsel  for  the  respective  parties  at  Stafford  was  without  the  authority  or  consent  of 
Mrs.  Swinfen,  the  plaintiff.  I  think  the  court  cannot  for  a  moment  listen  to  an 
objection  of  that  sort ;  and  I  am  glad  to  find  that  there  is  abundant  authority  for  our 
holding  that  the  client  is  absolutely  and  conclusively  bound  by  what  the  counsel  on 
her  behalf  assented  to.  I  think  it  would  be  most  fatal  [815]  to  the  due  administra- 
tion of  justice,  if  we  were  to  allow  the  authority  of  counsel  to  be  thus  questioned. 
And  there  is  not  any  hardship  or  inconvenience  in  this :  for,  if  the  client  or  the 
attorney  has  reason  to  think  that  the  counsel  is  taking  a  course  that  will  prejudice 
his  interests,  he  may  withdraw  his  brief,  and  so  put  an  end  to  his  authority  to 
represent  the  client  befoi-e  the  court.  But,  if  counsel,  duly  instructed,  take  upon 
himself  to  consent  to  a  compromise  which  he  in  the  exercise  of  a  sound  discretion 
judges  to  be  for  the  interest  of  his  client,  the  court  will  not  inquire  into  the  existence 
or  the  extent  of  his  authority."  Williams,  J.,  says, — "Without  pretending  to  define 
the  precise  limits  of  the  authority  of  counsel,  it  is  enough  on  the  present  occasion  to 
say  that  I  entirelj^  concur  with  my  Brother  CIresswell  in  holding  that  Mrs.  Swinfen 
is  hound  by  the  compact  entered  into  on  her  behalf  at  the  trial."  So  Willes,  J.,  says, 
— "As  to  the  authority  of  counsel  to  bind  the  client  by  arrangements  entered  into 
in  court,  I  agree  entirely  with  what  has  fallen  from  my  Brother  Cresswell."  When 
the  case  afterwai'ds  came  before  the  court  on  the  motion  for  an  attachment, 
Crowder,  J.,  begins  his  judgment  with  saying, — "As  I  have  the  misfortune  to  differ 
from  the  opinion  expressed  by  my  learned  Brothers  when  the  former  rule  was 
discharged,  and  to  which  ojnnion  they  still  adhere"  &c.  So  that,  so  far  as  the  common- 
law  coui'ts  are  concerned,  the  I'ule  seems  to  have  been  laid  down  in  wider  terms  than 
are  necessary  here.  I  agree  with  my  Lord  that  the  opinions  expressed  by  the  Master 
of  the  KoUs  and  the  Lords  Justices  were  addressed  to  the  peculiar  circumstances  of 
the  case  before  them. 

Keating,  J.  I  am  quite  of  the  .same  opinion.  If  the  rule  were  not  as  we  now 
lay  it  down,  great  inconvenience  and  much  protracted  litigation  would  be  the  [816] 
result.  The  attornej'  (for  I  take  the  act  of  the  managing-clerk  for  this  purpose  to  be 
the  act  of  the  attorney  himself)  here  has  compromised,  not  by  taking  other  goods  in 
satisfaction  of  the  debt  instead  of  money, — though  I  do  not  say  that  he  might  not 
even  have  done  that, — but  the  very  goods  which  wei'e  the  subject  of  the  action.  It 
seems  to  me  that  that  is  within  the  most  usual  and  limited  notion  of  the  authority  of 
the  attorney.  I  may  take  this  opportunity  of  saying  that  the  case  of  Suinfen  v. 
Swinfen,  so  far  as  the  decision  in  this  court  is  concerned,  has  not  been  fully  understood  ; 
because,  not  only  the  three  judges  (18  C.  B.  485)  adhered  to  the  opinion  they  there 
expressed,  but,  further,  the  motion  which  was  afterwards  refused  ( 1  C.  B.  N.  S.  364), 
was  for  an  attachment  for  disobeying  a  rule  of  court.  The  opinions  of  the  majority 
were  not  allowed  to  prevail,  because  it  was  thought,  and  properly,  that,  if  one 
member  of  the  court  entertained  a  doubt,  it  was  not  a  proper  case  for  the  exercise  of 
the  summary  coeicive  power  of  the  court.  There  is  no  difficulty  of  that  sort  here. 
In  the  court  of  Chancery,  the  case  of  Sminfen  v.  Suinfen  was  treated  as  one  resting  on 
very  peculiar  grounds. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  The  attorney  is  the  general 
agent  of  the  client  in  all  matters  which  may  reasonably  be  expected  to  arise  for 
decision  in  the  cause.  Every  one  must  reasonably  expect  that  a  cause  may  not  be 
carried  to  its  natural  conclusion,  and  that  it  is  proper  and  usual,  and  often  necessary, 
to  compromise.  The  authorities  seem  to  me  to  establish  clearly  that  the  attorney 
has  power  to  compromise  the  action  in  a  fair  and  reasonable  manner.  The  question 
is,  whether  the  compromise  here  is  fairly  within  the  limits  of  the  authority.  I  cannot 
conceive  a  case  more  clearly  within  it  than  this.  Suppose  the  case  proceeded  to 
judgment  in  the  ordinary  [817]  course,  the  plaintiffs  would  have  had  an  execution 
against  the  defendant's  goods,  and  the  sherifl'  would  have  seized,  amongst  other  things, 
perhaps  this  very  piano-forte.  In  the  exercise  of  his  discretion,  the  attorney  thought 
it  better  to  accept  the  defendant's  offer  to  restore  the  piano-forte,  before  any  further 
expenses  were  incurred.  I  think  it  would  be  most  unfortunate  for  clients  as  well  as  for 
attorneys,  if  the  latter  had  not  power  to  make  compromises.  There  may  be  in  the 
progress  of  a  cause  a  moment  when  an  opportunity  to  settle  a  matter  advantageously 
for  the  client  presents  itself,  which  may  not  occur  again,  and  so  the  advantage  would 
be  lost  if  the  attorney  delayed  in  order  to  consult  his  client's  wishes  upon  the  subject. 
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Upon  principle,  therefore,  as  well  as  upon  authority,  I  am  of  opinion  that  this  com- 
promise must  be  upheld. 
Kule  absolute  (a). 

[818]     Fowler  and  Another  v.  The  English  and  Scottish  Marine 
Insi-rance  Company  (Limited).     April  SSth,  1865. 

[S.  C.  34  L.  J.  C.  P.  2.53 ;  12  L.  T.  381  ;  11  Jur.  N.  S.  411 ;  13  W.  R.  658.] 

1.  A  policy  was  effected  on  a  Prussian  ship  valued  at  25001.,  against  such  risks  only 
as  were  excluded  by  the  clause  "  warranted  free  from  capture,  seizure,  and  deten- 
tion, or  the  consequences  of  any  attempt  thereof," — with  a  stipulation  that  the 
insurers  "  should  pay  a  total  loss  thirty  days  after  receipt  of  official  news  of  capture 
or  embargo,  without  waiting  for  condemnation."  The  ship  was  detained  by  au 
embargo  in  a  Danish  port,  after  the  breaking  out  of  hostilities  between  that  power 
and  Germany  : — Held,  that  the  right  of  the  assured  to  claim  for  a  total  loss  became 
vested  on  the  expiration  of  the  thirty  days,  notwithstanding  that  the  vessel  had 
never  been  actually  taken  out  of  the  possession  of  the  captain,  and  was  afterwards 
(and  after  action  brought)  restored,  and  arrived  in  safety  in  London. — 2.  Held  also, 
that  the  entry  of  the  fact  of  the  embargo  in  Lloyd's  "Loss-Book,"  however  the 
intelligence  might  have  been  received,  was  sufficient  to  satisfy  the  term  "  official 
news  "  in  the  policy. 

This  was  an  action  brought  to  recover  for  a  total  loss  on  a  policy  on  ship. 

The  first  count  of  the  declaration  stated  that  the  plaintiffs  caused  to  be  made  a 
policy  of  insurance  purporting  thereby  and  containing  therein,  that,  it  having  been 
proposed  to  the  defendants  by  the  plaintiffs,  as  well  in  their  own  name  as  for  and  in 
the  name  or  names  of  all  and  every  other  person  or  persons  to  whom  the  subject- 
matter  of  the  said  policy  did,  might,  or  should  appertain  in  part  or  in  all,  to  make  with 
the  defendants  the  insurance  thereinafter  mentioned  and  described,  the  defendants  did, 
in  consideration  of  the  said  person  or  persons  effecting  the  said  policy  promising  to 
pay  to  the  defendants  the  sum  of  251.  as  a  premium  at  and  after  the  rate  of  11.  per 
cent,  for  such  insurance,  take  upon  themselves  the  burthen  of  such  insurance  to  the 
amount  of  25001. ;  which  insurance  was  thereby  declared  to  be  upon  the  ship  or  vessel 
called  the  "  Ernst  Jacob,"  valued  at  25001.,  lost  or  not  lost,  at  or  from  Riga  to  London  ; 
and  it  was  thereby-  agreed  that  the  said  insurance  should  be  only  against  such  risks  as 
were  excluded  by  the  clause  "warranted  free  from  capture,  seizure,  and  detention,  or 
the  consequences  of  any  attempts  thereof,"  and  tliuf  the  defendants  sJwuld  pni/  a  total  loss 
thirty  days  after  receipt  of  official  neivs  of  capture  or  embargo,  without  VMiiting  for  coiulemiM- 
tion;  and  the  defendants  thereby  agreed  that  it  should  be  lawful  for  the  said  ship  or 
vessel  in  the  [819]  voyage  so  insured  as  aforesaid  to  proceed  and  sail  to  and  touch  and 
stay  at  any  ports  or  places  whatsoever,  without  prejudice  to  the  said  insurance  ;  and 
it  was  thereby  further  agreed  that,  in  case  of  any  loss  or  misfortune,  it  should  be  law- 
ful to  the  assured,  their  factors,  servants,  and  assigns,  to  sue,  labour,  &c.,  and  it  was 
thereby  expressly  agreed  and  declared  that  the  acts  of  insurer  or  insured  in  recover- 

(o)  The  attorney  would,  no  doubt,  in  many  cases  exercise  a  sound  discretion  in 
accepting  goods  in  satisfaction  of  the  debt  sued  for:  but  it  is  difficult  to  see  how  it 
can  be  laid  down  as  a  rule  of  law  that  he  has  absolute  authority  to  exercise  such  a 
discretion  on  the  subject.  The  dictum  is  thrown  out  for  the  first  time,  and  certa,inly 
requires  much  consideration.  There  would  seem  to  be  no  real  objection  on  the  score 
of  expediency  to  the  attorney's  taking  a  bill  of  exchange,  or  goods  which  are  readily 
convertible  into  money  :  but  it  might  be  inconvenient  if  he  could  accept  any  descrip- 
tion of  goods, — an  African  lion,  or  a  Bengal  tiger,  for  instance, — and  yet  those  who 
argue  for  the  proposition  here  suggested  must  go  this  length,  for  it  is  not  a  question 
of  degree.  It  is  no  argument,  it  is  conceived,  to  say  that  these  inconvenient  animals 
might  be  the  only  available  property  to  satisfy  an  execution.  The  sheriff  has  no  dis- 
cretion :  he  must  seize  all  property,  and  convert  it  into  money.  Besides,  if  the  goods 
seized  by  the  sheriff'  should  prove  inadequate  to  satisfy  the  debt,  the  plaintiff  has  a 
further  remedy  for  the  balance  :  he  may  issue  a  ca.  sa.  But  not  so  whei'e  the  attorney 
makes  a  compromise  which  falls  short  of  complete  satisfaction. 
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iiig,  saving,  or  preserving  the  property  insured,  should  not  be  considered  a  waiver  or 
■acceptance  of  abandonment;  and  it  was  thei'ebj^  declared  and  agreed  that  the  said 
ship  should  be  and  was  warranted  free  from  average  under  31.  per  cent.,  unless  general, 
or  the  ship  should  be  stranded,  sunk,  or  burnt :  Averment,  that  the  plaintiffs  paid  to 
the  defendants  the  said  sum  of  251.  accordingly,  and  the  defendants  thereupon  became 
insurers  to  the  plaintiff's  of  the  said  sum  of  25001.  upon  the  terms  aforesaid,  in  respect 
of  the  premi-ses,  and  duly  executed  the  said  policy  accordingly  :  that,  before  the 
happening  of  the  loss  thereinafter  mentioned,  the  said  ship  set  sail  and  depai'ted  on 
the  voyage  mentioned  in  the  said  policj',  and  the  plaintiffs  were  at  the  time  of  the 
making  of  the  said  policy,  and  at  the  commencement  of  the  said  risk,  and  thence  con- 
tinually until  and  at  the  time  of  the  loss  thei-einafter  mentioned,  interested  in  the 
subject-matter  of  the  said  insurance,  to  the  value  and  amount  of  all  moneys  ever 
insured  theieon,  and  that  the  said  insurance  was  made  for  their  use  and  benefit  and 
on  their  account :  that,  after  the  commencement  of  the  said  risk,  and  during  its  con- 
tinuance, and  whilst  the  said  policy  was  in  full  force,  the  said  ship  was  seized  and 
detained  under  an  embargo  by  the  King  of  Denmark,  being  one  of  the  perils  insured 
against  by  the  said  policy,  and  the  plaintiffs  thereby  sustained  a  great  loss,  within  the 
meam'ng  of  the  said  policy  :  that,  before  action  brought  thirty  [820]  days  after  receipt 
of  ofticial  news  of  the  said  seizure  and  detention  had  elapsed,  within  the  true  intent 
and  meaning  of  the  said  policy  :  and  that,  before  action  brought,  all  conditions  and 
warranties  were  fulfilled,  and  all  things  were  done  and  happened,  and  all  times  elapsed, 
necessary  to  entitle  the  plaintifts  to  sue  the  defendants  for  the  matters  mentioned  in 
this  declaration,  and  to  be  paid  by  the  defendants  the  said  sum  of  25001.  so  insured 
by  them,  and  interest  thei'eon  :  Breach,  that  the  defendants  had  not  indemnified  the 
plaintiff's  against  the  .said  loss,  or  paid  the  said  sum  of  25001.  and  interest,  or  any  part 
thereof,  and  the  same  remained  wholly  unpaid  and  in  ari-ear,  contrary  to  and  in  viola- 
tion of  the  tei'ms  and  provisions  of  the  .said  policy  of  insurance. 

There  was  also  a  count  for  money  lent,  money  received,  interest,  and  money  found 
due  on  accounts  stated.     Claim,  30001. 

The  defendants  pleaded, — first,  as  to  the  first  count  so  far  as  related  to  the  alleged 
total  loss  of  the  ship,  a  denial  that  the  said  ship  was  detained  under  an  embargo  by 
the  King  of  Denmark  until  after  the  lapse  of  thirty  days  after  the  receipt  of  official 
news  of  the  said  seizure,  and  that  the  plaintiff's  thereby  sustained  loss  within  the 
meaning  of  the  said  policy,  and  that  before  action  brought  thirty  days  after  the  receipt 
of  official  news  of  the  .said  seizure  and  detention  had  elapsed,  within  the  true  intent 
and  meaning  of  the  .said  policy. 

Secondly,  as  to  the  said  first  count  so  far  as  related  to  the  alleged  detention  of  the 
said  ship  until  after  the  lapse  of  thirt}'  days  after  the  receipt  of  official  news  of  the 
said  seizure,  and  so  far  as  related  to  the  alleged  total  loss  of  the  said  ship,  and  the 
causes  of  action  in  respect  thereof, — that,  at  the  time  of  the  alleged  seizure  and  deten- 
tion under  the  said  embargo,  the  said  ship  was  in  the  course  of  the  said  voyage  lying  in  a 
Danish  [821]  Harbour,  to  wit,  Elsinore,  and  was  and  still  is  a  Piussian  ship,  and 
the  property  of  certain  persons  subjects  to  the  King  of  Prussia,  and  that  war  had 
broken  out  and  was  then  being  carried  on  between  the  King  of  Denmark  and  certain 
other  powers,  to  wit,  amongst  others,  with  the  King  of  Prussia,  and  that  the  said  ship 
had  been  and  was  .seized  and  detained  under  the  said  emliargo  by  the  King  of  Den- 
mark as  and  being  enemy's  property,  to  wit,  the  property  of  the  said  subjects  of  the 
King  of  Prussia  ;  that,  after  the  alleged  seizure  and  detention  under  the  said  embargo, 
and  within  the  period  of  thirty  days  therefrom,  and  before  thirty  days  after  the  receipt 
of  official  news  of  the  said  seizure  and  detention  had  elapsed,  within  the  true  intent 
and  meaning  of  the  said  policy,  and  before  action,  to  wit,  within  twelve  days  after  the 
said  seizure  and  detention,  a  decree  was  duly  made  in  that  behalf,  and  promulgated 
by  the  King  of  Denmark,  to  wit,  on  the  1 5th  of  February,  1864,  a  correct  translation 
of  which  decree  is  in  the  words  and  of  the  tenor  and  eff'ect  as  follows,  that  is  to  say, — 
"  Decree  respecting  time  to  be  allowed  to  the  enemy's  vessels  now  under  embargo, 
for  quitting  Danish  harbours.  On  a  representation  being  made  to  the  King,  His 
Majesty  resolved,  under  date  of  the  13th  instant,  that,  until  the  1st  of  April  next, 
the  enemy's  vessels  now  lying  under  embargo  in  Danish  harbours  and  fiords  shall 
be  permitted  to  depart  unmolested,  in  ballast,  or  laden  with  the  cargo  with  which  they 
arrived,  and  furnished  with  a  letter  of  safe  conduct  to  any  haibour  which  they  shall 
themselves  designate,  provided  it  be  not  blockaded  ;  under  proviso  of  reciprocity  on 
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the  part  of  the  governments  interested.  Ministry  of  Marine,  Feb.  1.5th,  1864  :  "  that 
afterwards,  and  before  thirty  days  after  receipt  of  official  news  of  the  said  seizure  and 
detention  hfvd  elapsed,  within  the  true  intent  and  mean-[822]-ing  of  the  said  policy, 
and  before  suit,  all  the  conditions  of  the  said  decree  were  and  had  been  complied  with 
on  the  part  of  the  government  interested  in  the  said  decree  and  in  the  said  ship,  to 
wit,  the  government  of  Prussia,  and  the  said  embargo  was  by  force  of  the  said  decree 
and  such  compliance  with  the  conditions  thereof  as  aforesaid  taken  off  the  said  ship, 
and  she  was  left  at  liberty  to  prosecute  her  said  voyage,  and  could  and  might  have 
obtained,  and  would  on  application  have  been  furnished  with,  a  letter  of  safe-conduct 
for  that  purpose, — of  all  which  said  premises  the  plaintilTs  always  had  notice  :  and  that 
the  said  ship  afterwards  in  fact  sailed  upon  her  said  voyage,  and  arrived  in  London 
and  completed  her  said  voyage  in  safety. 

Thirdly,  as  to  the  first  count  except  so  far  as  related  to  the  alleged  detention  of 
the  said  ship  until  after  the  lapse  of  thirty  days  after  receipt  of  official  intelligence  of 
the  said  seizure,  and  except  as  to  the  alleged  total  lo.ss  of  the  said  ship,  the  defendant 
brought  into  court  21.,  and  said  that  the  same  was  sufficient  to  .satisfy  the  plaintiffs' 
claim  in  respect  of  the  matters  therein  pleaded  to. 

Fourthly,  to  the  rest  of  the  declaration,  never  indebted.     Damages  ultra,  and  issue. 

The  cause  was  tried  before  Erie,  C.  J.,  and  a  special  jury,  at  the  sittings  in  London 
after  last  Michaelmas  Term,  when  the  following  facts  appeared  in  evidence :  The 
plaintiffs  are  merchants  carrying  on  business  in  London,  and  also  at  Memel,  in  Prussia. 
In  the  month  of  November,  186.3,  the  Prussian  ship  "  Ernst  Jacob,"  of  which  the  plaintiff 
Henry  Fowler,  who  is  a  Prussian  subject,  was  the  registered  owner,  sailed  from  Riga 
to  London  with  a  cargo  of  timber.  She  met  with  bad  weathei',  and  the  captain  was 
in  consequence  compelled  to  cut  awa,y  the  masts  and  to  put  into  'Elsinore'  under 
heavy  average.  She  arrived  at  that  port  on  the  [823]  4th  of  December,  and  the 
necessary  repairs  were  forthwith  commenced,  and  were  in  due  course  completed.  The 
ship  was  already  insured  against  the  ordinary  perils  :  but,  war  being  at  this  time 
threatened  between  Denmark  and  the  German  powers,  the  plaintiff's  wei'e  desirous  of 
effecting  a  policy  to  cover  all  risks  which  might  result  from  hostilities ;  and  they 
accordingly  gave  instructions  to  Messrs.  Bevington  &  Co.,  their  brokers,  to  effect  a 
policy,  which  they  succeeded  in  doing  with  the  defendants  in  the  foim  and  upon  the 
terms  mentioned  in  the  first  count  of  the  declaration. 

Annexed  to  the  policy  was  the  following  memorandum  : — 

"  Policy  No.  4984  for  £2500,  by  the  '  Ernst  Jacob,'  Captain  ,  from  Memel 

to  London.  The  annexed  insurance  is  declared  to  be  against  all  risks  whatsoever, 
British  as  well  as  Foreign  capture,  seizure,  and  detention,  included.  Detention  for  the 
period  of  six  months  to  be  deemed  equivalent  to  a  condemnation. 

"London,  15th  December,  1863." 

The  material  clause  in  the  policy, — ''  to  pay  a  total  loss  thirty  days  after  receipt  of 
official  news  of  capture  or  embargo,  without  waiting  for  condemnation," — was  inserted 
in  pursuance  of  a  practice  which  had  recently  sprung  up,  the  period  within  which  the 
underwriters  are  to  pay  after  capture  being  matter  of  bargain  in  each  particular  case  : 
but  the  piinciple  intended  to  be  established  is  always  the  same,  viz.  a  positive  engage- 
ment on  the  part  of  the  underwriters  to  pay  a  total  loss  at  the  expiration  of  the 
specified  time,  without  waiting  the  result  of  proceedings  in  a  prize-court  for  condemna- 
tion of  the  vessel. 

The  repairs  of  the  vessel  proceeded  at  Elsinore ;  and  by  the  end  of  January, 
1864,  they  had  so  far  progressed  that  the  ship  was  in  a  position  again  to  receive  [824] 
her  cai'go,  and  the  captain  had  commenced  re-loading  it,  although  the  vessel  was  not 
quite  fit  to  proceed  to  sea.  In  this  state  of  things,  war  was  declared  between  Den- 
mai-k  and  Prussia ;  and  on  the  3rd  of  February  an  embargo  was  laid  on  the  "  Ernst 
Jacob,"  at  Elsinore,  by  the  Danish  government.  Tlie  plainfiff.'i  correaponden/s  at  Ehinore 
immediately  transmitted  to  them  in  London  this  information  by  telegram,  as  follows, 
— "Danish  government  has  laid  embargo  on  'Ernst  Jacob.'  War  with  Germany 
commenced.  Inform  Fowler  in  Memel."  On  receipt  of  this  telegram,  the  plaintift's 
immediately  took  it  to  Lloyd's,  and  handed  it  to  Bevington  &  Co.,  their  brokers,  who 
took  it  to  the  secretary's  office. 

The  way  in  which  losses  and  accidents  are  usually  notified  at  Lloyd's  is  as  follows ; 
— In  the  underwriters'  room  there  is  a  board  called  the  "  Notice-board,"  upon  which 
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notices  are  affixed.  There  is  also  a  book  called  the  "  Loss-book,"  in  which  entries  of  . 
losses  are  made.  The  notices  affixed  on  the  notice-board  are  not  confined  to  losses, 
but  extend  to  all  intelligence  which  may  be  deemed  important  to  underwriters  for  the 
purposes  of  their  business.  No  notice  can  be  affixed  on  the  board,  and  no  entry  can 
be  made  in  the  Loss-book,  but  by  one  of  the  clerks  in  the  secretary's  office  ;  and  it  is 
the  duty  of  one  of  the  committee  of  Lloyd's  to  be  in  constant  attendance,  in  order  that 
he  may  be  appealed  to  in  case  of  difficulty  upon  any  such  point.  If  the  information  of  a 
loss  is  not  deemed  sufficiently  authentic  to  be  inserted  in  the  Loss-book,  it  is  merely 
affixed  to  the  notice-board  :  but,  if  it  comes  from  one  of  Lloyd's  agents,  or  the  accuracy 
of  the  intelligence  is  otherwise  made  clear,  it  is  at  once  entered  in  the  Loss-book. 

On  the  morning  of  the  day  following  the  receipt  of  the  telegram  by  the  plaintiffs, 
■\iz.  on  the  4th  of  February,  a  telegram  was  received  at  Lloyd's  from  their  [825]  agent 
at  Elsinore,  conveying  information  of  the  embargo  upon  the  "  Ernst  Jacob,"  and  there- 
upon the  following  entry  was  made  by  the  secretary  in  the  Loss-book,  "  The  '  Ernst 
Jacob,'  from  Eiga  to  London,  has  been  laid  under  embargo  at  Elsinore." 

On  the  5th  of  February,  the  plaintifls'  brokers  gave  the  defendants  notice  of 
abandonment. 

The  decree  of  the  15th  of  February,  1864,  as  set  out  in  the  second  plea,  was 
subject  to  reciprocity  on  the  part  of  the  governments  interested.  This  act  of 
reciprocity  did  not  take  place  until  the  13th  of  March,  on  which  day  the  Prussian 
government  formally  assented  to  the  terms  of  the  decree  of  the  Danish  government. 
The  embargo,  however,  was  not  taken  off  until  the  17th  of  March.  The  "Ernst 
Jacob"  did  not  sail  from  Elsinore  until  the  17th  of  April.  She  arrived  in  safety  in 
London  on  the  29th  of  April, — the  captain  having  procured  the  money  for  the  repairs 
at  Elsinore  on  bottomry. 

After  the  arrival  of  the  ship  in  London  and  the  discharge  of  her  cargo,  she  was 
sold  by  auction,  for  account  of  whom  it  might  concern,  and  realized  13811.  9s.  6d. 

The  writ  in  this  action  issued  on  the  21st  of  March,  1864. 

The  vessel  had  never  in  fact  been  taken  out  of  the  possession  of  the  master  and] 
crew. 

Two  witnesses  who  were  called  for  the  plaintiffs  stated  that  the  news  of  the  ' 
embargo,  if  entered  in  Lloyd's  book,  would  be  treated  as  "  official,"  and  as  prima  facie  | 
evidence  of  a  loss ;  but  they  disclaimed  the   notion  that  "  official  news "  had  any 
particular  technical  meaning.     The  jury  adopted  this  view. 

On  the  part  of  the  defendants  it  was  submitted  that  it  was  for  the  court  to  con- 
strue the  meaning  of  the  policy,  and  that,  to  make  the  news  of  the  embargo  [826] 
official,  it  must  be  authenticated  as  a  matter  of  official  duty  at  the  place  whence  it 
came ;  that  a  communication  from  an  agent  of  Lloyd's  at  Elsinore  might  be  deemed 
official, — the  object  of  the  underwriters  being  that  there  might  be  some  evidence  of 
the  loss  be3'ond  the  bare  statement  of  a  party  interested  ;  and  that  the  mere  insertion 
of  it  in  a  book  at  Lloyd's  could  not  make  it  official. 

Lender  the  direction  of  the  Lord  Chief  Justice,  a  verdict  was  entered  for  the 
plaintiffs  as  for  a  total  loss,  subject  to  a  motion. 

Mellish,  Q.  C,  accordingly,  in  Hilary  Term  last,  obtained  a  rule  calling  upon  the 
plaintiffs  to  shew  cause  why  the  verdict  entered  for  them  on  the  pleas  relating  to  total 
loss  should  not  be  set  aside,  and  instead  thereof  a  verdict  be  entered  thereon  for  the 
defendant,  on  the  ground  that  the  loss  ceased  to  be  total  when  the  embargo  was  taken 
off, — the  plaintiffs  to  be  at  liberty  to  contend,  if  necessaiy,  at  the  time  of  shewing 
cause,  that  they  were  entitled  to  a  verdict  for  "partial  loss,"  if  not  for  total  loss.  He 
also  moved  on  the  ground  that  the  news  of  the  loss  was  not  "  official "  within  thej 
meaning  of  the  policy :  but  upon  this  the  rule  was  refused. 

Lush,  Q.  C,  and  Sir  G.  Honyman,  now  shewed  cause.  The  engagement  in  thel 
policy  is  that  "  the  insui-ers  shall  pay  a  total  loss  thirty  days  after  receipt  of  official! 
news  of  capture  or  embargo,  without  waiting  for  condemnation."  Here  the  embargo! 
was  laid  on  the  vessel  on  the  3rd  of  February,  1864,  consequently  the  thirty  days! 
elapsed  before  the  vessel  by  the  reciprocation  of  the  Prus.sian  government  (on  the  13thl 
of  March)  became  free.  The  special  words  in  this  policy  were  inserted  for  the  benefit j 
of  the  assured.  What  would  have  been  the  rights  [82^]  of  the  parties  without  those! 
words  1  The  authorities  are  clear  that,  on  seizure  or  embaryo,  by  which  the  owner  is] 
deprived  of  the  benefit  of  his  vessel,  he  may  immediately  abandon,  and  bring  an  action  I 
for  a  total  loss:  the  underwriter  must  pay  for  a  total  loss,  even  though  the  vessel] 
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should  afterwards  be  restored.     If  the  owner  omits  to  give  notice  of  abandonment,  or 
delays  bringing  an  action,  and  the  vessel  is  restored  in  the  meantime,  he  can  only 
maintain  an  action  for  such  damage  as  he  has  actually  sustained.     America  and  some 
other  commercial  countries  give  no  effect  to  subsequent  restoration.     In  2  Arnould  on 
Insurance,  §  383,  p.  1071,  the  subject  of  abandonment  on  capture  is  thus  treated, — 
"  The  best  general  statement  I  have  anywhere  met  with  of  the  circumstances  which 
confer  on  the  assured  on  ship  a  prima  facie  right  to  give  notice  of  abandonment,  is 
contained  in  the  following  passage  from  the  judgment  of  Mr.  Justice  Story  in  the 
American  case  of  Pcele  v.  'The  Mcrchnnls  In.mraiwe  Company,  3  Mason's  Rep.  27  :  '  The 
right  of  abandonment  has  been  admitted  to  exist  where  there  is  a  forcible  disposses- 
sion or  ouster  of  the  owners  of  the  ship,  as  in  cases  of  capture,  &c., — where  there  is  a 
restraint  or  detention  which  deprives  the  owner  of  the  free  use  of  his  ship,  as  in  cases 
of  embargoes,  blockades,  and  arrests, — where  there  is  a  total  loss  of  the  ship  for  the 
voyage,  as  in  cases  of  shipwreck,  so  that  the  ship  cannot  be  repaired  in  the  port  where 
the  disaster  happens, — where  the  injury  is  so  extensive  that  by  reason  of  it  the  ship 
is  useless,  and  the   making  repairs  would  exceed  her  value.'      First,  therefore,  the 
assured  on  the  ship  has  a  right  to  give  notice  of  abandonment  iramediatelj'  he  hears 
that  his  ship  has  been  forcibly  taken  out  of  his  possession  and  control  by  capture ; 
for,  from  the  moment  of  capture,  he  is  deprived  of  the  free  disposal  of  his  vessel,  at 
all  events  for  a  time,  and  pei'haps  for  [828]  ever.     '  The  ship,'  as  Lord  Mansfield  says, 
'  is  lost  by  the  capture,  though  she  bo  never  condemned  at  all,  nor  carried  into  any 
port  or  fleet  of  the  enemy  '  (a).     Immediately,  therefore,  the  assured  receives  intelli- 
gence that  his  ship  is  captured,  he  has  a  right  to  give  notice  of  abandonment ;  and  he 
may  insist  on  such  notice,  and  recover  as  for  a  total  loss,  '  provided  the  capture,  and 
the  total  loss  occasioned  thereby,  continue  to  the  time  of  bringing  the  action '(i).     If, 
however,  before  action  brought,  the  ship  be  re-captured,  and  restored  to  the  posses- 
sion or  control  of  her  owners,  either  in  an  undamaged  or  only  partially  damaged  state, 
the  assured  cannot  insist  on  his  notice  of  abandonment,  and  recover  as  for  a  total  loss, 
even  though  the  loss  was  total  at  the  time  he  gave  such  notice."     This  rule  gave 
rise  to  much  inconvenience  ;    and    it    is    thus  observed  upon  in  2  Kent's  Commen- 
taries, 10th  edit.  437, — "The  English  rule  is,  that  an  abandonment,  though  rightly 
made,  is  not  absolute,  but  it  is  liable  to  be  controlled  by  subsequent  events ;   and 
that,  if   the   loss   has  ceased    to  be   total    before  action,  the  abandonment  becomes 
inoperative.      The   rule  was    suggested,  but  left  undecided,  in  Hamilton  v.  Mendes, 
2  Burr.  1198,  but  it  was  explicitly  declared  and  settled  in  subsequent  cases  (c).     The 
English  rule,  does  not  rest,  however,  without  some  distrust  as  to  its  solidity.     It  was 
much  doubted  in  the  House  of  Lords,  by  Lord  Eldon,  in  Smith  v.  Robertson,  2  Dow, 
4:74  :  ever\^  question  as  to  the  principle  was  expressly  waived,  and  it  has  since  been 
very  much  shaken  "  {d).    But,  in  the  LTnited  [829]  States  a  difl'erent  rule  prevails  ;  and 
it  is  well  settled  in  American  jurisprudence  that  an  abandonment  once  righfully  made 
is  binding  and  conclusive  between  the  parties,  and  the  rights  flowing  from  it  become 
vested  rights,  and  are  not  to  be  divested  by  subsequent  events.'      To  escape  the 
inconvenience  of  that  rule,  the  parties  here  stipulate  by  their  contract  that  the  loss 
shall  be  paid  for  as  a  total  loss  thirty  days  after  receipt  of  official  news  of  capture 
or  embargo.     If  the  words  had  been, — "  to  pay  a  total  loss  on  receipt  of  official  news 
of  capture  or  embargo," — could  any  one  have  doubted  that  the  right  of  action  vested 
immediately  on  capture  ?     As  the  clause  stands,  the  assured  are  bound  to  w;<it  the 
thirty  days,  at  the  expiration  of  which  the  right  of  action  is  vested.    The  underwriters 
seem  to  have  been  under  an  impression  that  they  were  conceding  something  by  the 
words  which  follow, — "without  waiting  for  condemnation."     The  obvious  intention 
was  to  secure  to  the  assured  something  which  otherwise  they  would  not  have,  and  to 
accelerate  and  secure  the  payment  of  a  total  loss  iriespective  of  any  proceeding  of  a 
prize-court.      On  the  one  hand,  the  clause  binds  the  assured  not  to  sue  until  the 
expiration  of  the  thirty  days ;  and,  on  the  other,  that  the  right  of  the  assured  shall 
be  ascertained  and  fixed  at  the  same  period, — the  obvious   meaning  of  the  parties 

(a)  Per  Lord  Mansfield  in  Goss  v.  JVithers,  2  Burr.  694. 

(h)  Per  Lord  Mansfield  in  Hamilton  v.  Mendes,  2  Burr.  1212. 

(c)  Bainbrklge  v.  Neilson,  10  East,  329,  Pntferson  v.  Bitchie,  4  M.  &  Selw.  393. 

(d)  See  Holdsworth  v.  JFise,  7  B.  &  C.  794,  1  M.  &  E.  673,  and  Naylor  v.  Tai/lor, 
9  B.  &  C.  718,  4  M.  &  R.  526. 
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being  that,  in  oider  to  render  the  underwriters  liable,  the  embargo  must  continue  in 
force  for  thirty  days.  Here,  that  event  has  happened,  and  the  right  of  the  assured 
to  sue  for  a  total  loss  was  complete.  The  construction  sought  to  be  put  upon  the 
clause  on  the  part  of  the  defendants  would  make  it  a  stipulation  solely  for  the  benefit 
of  the  assurers.  It  will  be  said  that,  as  the  ship  was  restored  before  the  writ  issued, 
the  plaintiffs  are  in  the  same  position  as  if  this  clause  had  not  been  inserted  in  the 
policy  at  all.  [830]  [Montague  Smith,  J.  You  say  you  had  a  vested  i-ight  at  the 
expiration  of  the  thirty  days,  irrespective  of  what  happened  afterwards.]  Precisely  so. 
The  object  was  to  secure  a  certainty. 

Mellish,  Q.  C,  and  Archibald,  in  support  of  the  rule.  The  general  rule  of  our 
insurance-law  unquestionably  is  that,  if  a  vessel  has  been  captured  or  detained,  but 
before  action  brought  she  is  restored,  the  loss  ceases  to  be  total,  and  becomes  a  partial 
loss  only  ;  the  ground  being,  that  insurance  is  a  contract  of  indemnity,  by  which  the 
assui'ed'is  only  entitled  to  be  secured  against  the  loss  sustained  at  the  time  of  action 
brought.  The  question  is  whether  the  words  of  this  clause  enure  to  alter  that  general 
rule  of  law,  or  whether  they  mean  anything  more  than  to  indicate  the  time  when  a 
constructive  loss  is  to  become  an  absolute  total  loss.  The  construction  contended  for 
on  the  other  side  gives  no  meaning  to  the  words  "  without  waiting  for  condemnation." 
It  is  conceded  that,  if  the  ship  had  been  restored  ivifhin  the  thirty  days,  the  loss 
would  not  have  been  total.  Embargo  is  not,  like  capture,  a  total  loss  at  the  time  it  is 
put  on.  In  Arnould,  §  387,  vol.  2,  p.  108.5,  it  is  said  :  "The  grounds  of  abandonment 
hitherto  considered  have  been  capture,  barratrous  seizure  and  carrying  away  of  the 
ship  by  the  crew  {Falkner  v.  L'ilchic,  2  M.  &  Selw.  290  ;  Brown  v.  Smith,  1  Dow,  349), 
and  desertion  of  the  ship  at  sea  by  the  crew,  as  the  necessary  and  sole  means  of 
saving  their  lives  {Thorncly  v.  Hebson,  2  B.  &  Aid.  513;  Uoldsworth  v.  IFise,  7  B.  &  C. 
794,  1  M.  &  K.  673) :  in  all  these  cases  we  have  seen  that  the  assured  has  a  vested 
right  to  give  notice  of  abandonment  on  first  hearing  of  the  casualty,  supposing  the 
privation  of  his  possession  or  control  over  the  ship  to  have  been  once  total ;  but  that 
his  right  to  recover  as  for  a  total  /o.-.s  [831]  depends,  in  all  cases  alike,  upon  the  state  of 
the  ship  at  the  commencement  of  the  action.  Subject  to  the  same  limitations,  there 
can  be  no  doubt  that  uriest,  detention,  or  embargo  of  the  ship,  whether  by  a  hostile  or 
friendly  government,  gives  a  prima  facie  right  of  abandonment  in  all  cases  where  there 
is  an  apparent  probability  that  the  owner's  loss  of  the  free  use  and  disposal  of  his  ship, 
once  total,  by  the  arrest  or  embargo,  mai/  lie  of  long,  or  at  all  events  of  very  uncertain 
continuaiKe.  Thus,  wheie  the  ships  of  an  American  merchant  resident  at  the  time  of 
action  brought  in  this  country,  had  been  seised  and  detained  by  the  French  govern- 
ment in  their  port  of  loading,  it  was  held  that,  under  a  policy  at  ami  from  such  port,  he 
might  I'ecover  as  for  a  total  loss,  upon  due  notice  of  abandonment,  more  especially  as 
it  appeared  that  the  ships  at  the  time  of  action  brought  were  still  detained,  and  had 
then  been  so  for  three  years :  Rotch  v.  Edie,  6  T.  R.  413.  Of  course,  if  the  arrest  be 
only  momentary  in  its  duration,  if  it  creates  only  a  temporary  obstruction  of  the 
voyage,  without  giving  rise  to  any  permanent  loss  of  control  over  the  ship,  it  cannot 
give  any  right  to  abandon."  Here,  the  ship  was  never  taken  out  of  the  possession  of 
the  captain.  The  repairs  were  going  on  all  the  time,  and  were  not  finished  when  the 
embargo  was  taken  off.  "  Thus,"  continues  Arnould,  "  where,  on  the  occasion  of  a 
famine  at  Corfu,  some  Venetian  cruisers,  meeting  at  sea  a  Genoese  ship  laden  with 
corn,  carried  her  into  Corfu,  and,  after  taking  out  and  paying  for  the  corn,  let  the 
ship  go  free,  this  was  decided  in  the  Rota  Court  of  Genoa  to  give  no  ground  of 
abandonment  to  the  assured  on  ship  :  Roccus,  No.  60,  cited  by  Emerigon,  ch.  xii., 
s.  30,  vol.  1,  p.  527  (edit.  1827):  and  see  Boulay-Paty's  Commentary,  vol.  2,  p.  219. 
So,  where  a  British  ship  was  detained  eleven  days  by  "a  British  man-of-war,  to  prevent 
her  [832]  proceeding  to  a  port  where  an  embargo  was  laid  on  all  British  vessels,  it 
was  held  that  the  assured  on  ship  could  not  abandon  on  this  ground  :  Foster  v.  Christie, 
11  East,  205.  In  France,  the  assured  is  allowed  to  give  notice  of  abandonment 
immediately  after  capiur  ;  but,  in  case  of  detention  by  arrest  or  embargo,  he  is  obliged 
to  wait  before  doing  so  for  ditlerent  periods  fixed  by  the  187th  article  of  the  Code  de 
Commerce.  'Other  laws,'  says  Mr.  Benecke  (Principles  of  Indemnity,  349),  'make  no 
distinction  between  capture  and  detention.  Those  of  Prussia  admit  the  abandonment 
when  the  liberation  is  uncertain  or  tedious.  In  Genoa  and  Leghorn,  the  assured  may 
abandon  when  ship  has  been  detained  for  three  days.  In  Hamburg  the  assured  cannot 
claim  a  total  loss,  until  the  ship  or  goods  have  been  definitely  condemned  or  irretriev- 
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ably  lost :  Benecke,  349.  In  this  country  no  precise  period  is  fixed ;  but  immedialely 
on  hearing  that  his  ship  is  detained  by  an  embargo,  the  assured  may  give  notice  of 
abandonment,  subject,  oj  course,  «.s  in  all  other  like  cases,  to  have  his  right  to  recover  for  a 
total  loss  defeated  by  the  restoration  of  the  ship  before  action  brought."  It  is  clear,  there- 
fore, that  embargo  is  not  like  capture.  The  object  of  the  special  stipulation  here  is, 
to  remove  all  uncertainty  on  that  head  :  the  intention  was  to  treat  the  official  intima- 
tion of  capture  or  embargo  as  equivalent  to  a  condemnation  by  a  prize-court.  In 
Hamilton  v.  Mendes,  2  Burr.  1210,  Lord  Mansfield  says:  "The  plaintitl"s  demand  is 
for  an  imlemnity.  His  action,  then,  must  be  founded  upon  the  nature  of  his  daninifica- 
tion,  as  it  really  is  at  the  time  the  action  is  brought.  It  is  repugnant,  upon  a  contract 
of  indemnity,  to  recover  as  for  a  total  loss,  when  the  final  event  has  decided  that  the 
damnification  in  truth  is  an  average,  or  perhaps  no  loss  at  all.  "Whatever  undoes  the 
damnification,  in  whole  or  in  part,  must  operate  upon  [833]  the  indemnity  in  the 
same  degree.  It  is  a  contradiction  in  terms  to  bring  an  action  for  indemnity,  when, 
upon  the  whole  events,  no  damage  has  been  sustained."  In  Brotherslon  v.  Barber, 
5  M.  &  Selw.  418,  an  insurance  was  effected  on  a  ship  from  Kio  de  Janeiro  to  Liver- 
pool, and  the  ship  was  captured,  and  afterwards  recaptured,  but,  in  the  interval,  the 
assured,  having  received  intelligence  of  the  capture,  gave  notice  of  abandonment,  and 
after  the  re  capture  the  ship  arrived  at  Liverpool,  having  sustained  a  partial  damage. 
In  an  action  for  a  total  loss,  it  was  held  that  the  assured  could  only  recover  for  a 
partial  loss.  "The  cases,"  said  Lord  EUenborough,  "which  have  been  the  subject  of 
this  day's  observation  have  all  taken  root  in  the  doctrine  of  Lord  Mansfield  in  Hamilton 
V.  Mendes,  in  which  it  is  laid  down  that  an  assured  can  only  demand  an  indemnity ; 
and,  consequent!}',  his  action  must  be  founded  upon  the  nature  of  his  damnification  as 
it  really  is  at  the  time  the  action  is  brought.  Now,  if  we  inquire  as  to  the  nature  of 
the  injury  sustained  by  this  capture,  followed  by  the  re-capture,  what  was  it  at  the  time 
when  this  action  was  brought  I  It  seems  to  me  that  the  only  injury  was,  a  retardation 
of  the  voyage  during  the  time  the  ship  was  in  the  enemy's  custody,  and  was  diverted 
from  her  course  to  Liverpool."  Notwithstanding  the  special  clause  introduced  into 
this  policy,  it  is  still  a  contract  of  indemnity  only. 

Erle,  C.  J.  I  am  of  opinion  that  the  plaintiffs  are  entitled  to  recover  for  a  total 
loss.  The  only  duty  which  is  cast  upon  the  court  is  that  of  putting  a  construction 
upon  a  few  words  in  this  policy.  The  risks  intended  to  be  covered  by  it  are  those 
which  are  excluded  by  the  clause  "  warranted  free  from  capture,  seizure,  and  detention, 
or  the  consequences  of  any  at-[834]-tempt  thereof."  Then  comes  the  clause  which  we 
are  called  upon  to  construe, — "to  pay  a  loss  thirty  days  after  receipt  of  official  news 
of  capture  or  embargo,  without  waiting  for  condemnation."  Leaving  out  the  last 
four  words  "without  waiting  for  condemnation,"  the  clause  contains  a  clear  and 
unambiguous  stipulation  that,  when  thirty  days  shall  have  elapsed  after  capture  or 
embargo,  the  assured  shall  be  entitled  to  claim  for  a  total  loss.  Are  we  to  reject  the 
natural  and  proper  construction,  because  we  are  unable  to  give  any  sensible  meaning 
to  the  four  words  which  follow?  They  may  have  been  introduced  out  of  abundant 
caution ;  but  they  cannot  take  away  the  clear  effect  of  the  other  words.  It  seems 
that  there  was  a  particular  risk  :  and,  knowing  the  doubts  which  had  been  entertained 
as  to  the  time  for  the  commencement  of  the  action,  the  parties  contract  that  there 
shall  be  a  vested  right  of  action  as  for  a  total  loss  thirty  days  after  the  receipt  of  official 
news  of  capture  or  embargo.  This  was  not  a  temporary  embargo,  but  an  embargo  by 
reason  of  the  declaration  of  war.  I  am  clearly  of  opinion  that,  official  news  of  the 
embargo  having  arrived  more  than  thiity  days,  the  plaintiffs  were  entitled  to  claim  as 
for  a  total  loss. 

Byles,  J.  I  am  of  the  same  opinion.  The  words  "  to  pay  a  total  loss  thirty  days 
after  receipt  of  official  news  of  capture  or  embargo,"  if  they  had  stood  alone,  would 
have  been  perfectly  clear.  If  any  ambiguity  or  difficulty  is  created  by  the  last  four 
words  of  the  clause,  "  without  waiting  for  condemnation,"  it  is  to  be  remembered  that 
this  is  a  policy  against  capture  or  embargo  only.  Menrion  is  made  of  the  sentence  of 
a  prize-court.'  But  it  still  leaves  the  positive  engagement  that,  after  the  expiration  of 
thirty  days,  there  shall  be  a  total  loss.  In  my  opinion  the  contract  is  susceptible  of  no 
other  construction. 

[835]  Montague  Smith,  J.  I  am  of  the  same  opinion.  '  We  are  bound  to  give  a 
meaning  to  this  special  clause  in  the  policy,  "  to  pay  a  loss  thirty  days  after  receipt  of 
official  news  of  capture  or  embargo."     The  proper  construction  seems  to  me  to  be, 
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that  the  assured  had  a  vested  right  of  action  for  a  total  loss  upon  the  happening  of 
the  event  contemplated.  The  event  contemplated  has  happened.  It  is  said  that 
ambi-'uity  is  introduced  by  the  last  four  words  of  the  clause,  "  without  waiting  for 
condemnation."  It  may  be  that  the  parties  intended  to  make  the  delay  of  thirty  days 
equivalent  to  a  condemnation.  In  any  view  the  plaintifls  are  clearly  entitled  to 
recover.  The  defendant's  mode  of  reading  the  contract  would  depiive  the  plaintiffs 
of  their  right  of  action  if  the  vessel  should  be  restored.  That  would  be  a  restriction 
of  the  rights  of  the  assured  which  the  parties  have  not  expressed  and  clearly  could 
not  have  mtended.  The  best  construction  I  can  put  upon  the  language  of  the  policy 
is  that  the  event  has  happened  which  was  to  entitle  the  plaintiffs  to  recover  for  a  total 
loss. 

Kule  discharged. 


'O^ 


Faenwokth  and  Another  v.  Hyde.    Feb.  27th,  1865. 

[S.  C.  in  Exchequer  Chamber,  L.  R.  2  C.  P.  204.] 

A  vessel  was  stranded  and  frozen  up  in  the  St.  Lawrence  in  the  beginning  of  the 
Winter ;  and,  on  the  breaking  up  of  the  ice  in  the  Spring,  she  was  found  to  be  in 
imminent  peril,  and,  after  several  surveys,  both  ship  and  cargo  were  sold  under 
circumstances  which  the  juiy  found  to  constitute  a  reasonable  necessity  for  an 
immediate  sale, — the  expense  of  getting  the  .ship  afloat  and  repairing  her,  and  of 
forwarding  the  cargo  (timber)  to  its  destination  (Liverpool)  being  greater  than  their 
value  when  so  respectively  repaired  and  carried  : — Held,  that  the  underwriters  on 
cargo  were  liable  as  for  a  total  loss,  without  notice  of  abandonment ;  the  informa- 
tion of  the  loss  and  of  the  sale  having  both  reached  the  assured  at  the  same  time. 

This  was  an  action  on  a  policy  of  insurance  on  timber  per  the  ship  "  Avon  "  from 
Quebec  to  Liverpool.     The  plaintiffs  claimed  for  a  total  loss. 

[836]  The  cause  was  tried  before  Pigott,  B.,  at  the  last  Summer  Assizes  at  Liver- 
pool, when  the  following  facts  appeared  in  evidence  : — The  policy  was  effected  on  the 
13th  of  November,  1861,  and  the  ship  sailed  from  Quebec,  with  a  cargo  of  timber  the 
value  of  which  was  4.3001,  on  the  20th  of  November.  On  the  1st  of  December  she 
anchored  at  Brandy-ports,  on  the  river  St.  Lawrence.  On  the  2nd  she  took  the  ground 
and  unshipped  her  rudder.  Being  in  this  disabled  condition,  the  mastei'  telegi-aphed 
to  Quebec  for  a  steam-tug,  but  none  was  to  be  had.  Eventually  the  ship  settled  on 
the  rocks,  and  the  ice  closing  round  her  she  remained  fast.  On  the  10th  of  December, 
the  ship  and  cargo  were  surveyed  by  Coleman  and  Ne.sbitt,  two  surveyors,  and  again 
on  the  16th  of  January,  1862,  by  the  same  persons.  Finding  the  vessel  much  crushed 
and  damaged,  those  gentlemen  advised  her  sale  for  the  benefit  of  all  concerned.  The 
surveys,  however,  being  laid  before  Lloyd's  surveyor  at  Quebec,  he  declared  against 
the  sale  of  the  ship :  consequently  nothing  was  then  done,  except  that  the  crew  were 
discharged.  The  "  Avon  "  lay  in  this  state  until  the  ice  in  the  St.  Lawrence  began  to 
break  up.  The  ship  and  cargo  were  again  surveyed  on  the  29th  and  30th  of  April, 
and  1st  and  2nd  of  May,  when  the  surveyors  advised  the  immediate  sale  of  both. 
They  were  accordingly  sold  (separately)  by  auction  on  the  7th  of  May,  and  both  ship 
and  cargo  were  bought  by  the  same  persons,  Messrs.  Julien, — the  former  for  3491. 
6s.  4d.,  the  latter  for  5501.  The  cargo  was  afterwards  taken  out  of  her  by  the 
purchasers,  and  the  ship  got  off  and  repaired  :  the  former  was  ultimately  sold  for 
14001  ;  and  latter  (after  being  got  off  and  repaired  at  an  expense  exceeding  30001.) 
was  sold  at  a  considerable  loss. 

Notice  to  the  assured  of  the  sale  and  of  the  necessity  for  it  reached  them  at  the 
same  time  :  consequently  there  was  no  notice  of  abandonment  given 

[837]  A  great  number  of  depositions  were  put  in  to  shew  the  hopeless  condition 
of  the  vessel  at  the  time  of  the  sale,  and  the  impossibility  by  reason  of  the  cost  of 
rafting  and  carriage  of  getting  the  cargo  forwarded  profitably  by  any  other  vessel. 

The  defendant,  who  was  an  insurer  for  1501.,  had  paid  341.  10s.  into  court  to  cover 
an  average  loss  estimated  at  23  per  cent. ;  and  it  was  agreed  that,  if  the  loss  was  to  be 
regarded  as  an  average  loss  only,  the  amount  should  be  settled  by  an  average-stater 
out  of  court. 

The  following  appeared  upon  the  learned  judge's  notes  as  the  estimate  of  the 
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expenses  which  would  have  been  necessarily  incurred  in  forwarding  the  cargo  to  its 
destination  bv  another  vessel : — 


"  Cost  of  landing   .... 
Cost  of  rafting  and  conveyance  to  Quebec 
Original  freight  to  be  re-incurred 
Extra  freight        .... 
Rising  freight  (a)  ... 

Deterioration,  1 2  per  cent. 


£3.50  0  0 

700  0  0 

1,556  0  0 

700  0  0 

269  0  0 

516  0  0 

£4,091  0  0' 


Deducting  this  sum  of  40911.  from  the  estimated  value  of  the  cargo  when  arrived 
at  Liverpool,  43001.,  there  remained  a  balance  of  2091.  on  the  cargo. 

The  learned  judge  put  two  questions  to  the  jury, — first,  whether  the  sale  of  the 
ship  was  justifiable.  This,  he  told  them,  depended  upon  whether  or  not  a  prudent 
owner  uninsured,  being  on  the  spot,  would  have  sold  her ;  as  to  which  his  judgment 
would  be  governed  by  the  consideration  whether  if  he  got  her  oft"  and  repaired  her, 
her  value  when  repaired  would  [838]  exceed  the  cost  of  the  repairs.  The  second 
question  was,  whether  or  not  it  was  right  to  sell  the  cargo.  This,  the  learned  Baron 
said  would  depend  on  whether  or  not  the  cargo  could  have  been  practically  (to  be 
understood  in  a  commercial  sense)  carried  to  its  destination :  which,  again,  he  said, 
would  depend  on  whether,  under  all  the  circumstances,  the  cost  of  carrying  the  cargo, 
added  to  the  amount  of  depreciation,  would  have  left  any  appreciable  margin  of  profit 
to  the  owners.  As  to  the  2091.,  the  learned  judge  said  the  jury  might  say  whether 
anything  was  to  be  deducted  for  loss  of  quantity. 

The  jury  answered  the  two  questions  above  mentioned  in  the  aflSrmative  :  and  a 
verdict  was  thereupon  entered  for  the  plaintifts,  subject  to  leave  reserved  to  the 
defendant  to  move  to  enter  the  verdict  for  him.  or  to  reduce  the  damages. 

E.  .'ames,  Q.  C,  accordingly,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  defendant,  or  a  nonsuit,  on  the  grounds, — first,  that  there  was  no 
e\'idence  of  a  total  loss, — secondly,  that  there  was  no  evidence  of  partial  loss  exceeding 
the  sum  paid  into  court ;  or  to  reduce  the  damages  to  the  sum  actually  due  as  for  a 
partial  loss.  He  submitted  that,  the  cargo  remaining  in  specie,  if  it  could  be  carried 
to  its  destination,  the  master  was  bound  to  forward  it,  and  could  not  justify  treating 
the  loss  as  total,  and  selling  the  goods.  He  referred  to  Knight  v.  Faith,  15  Q.  B.  649, 
and  The  Great  Indian  Peninsula  Railway  Company  v.  Saunders,  1  Best  cfe  Smith,  41,  in 
error  2  Best  &  Smith,  266. 

Brett,  Q.  C.  Mellish,  Q.  C,  and  C.  Russell,  shewed  cause.  There  was  abundant 
evidence  to  shew  that  the  ship  was  a  total  loss,  and  that  the  ship  and  cargo  were  [839] 
necessarily  and  properly  sold  :  and,  the  property  having  passed  by  the  sale  to  the 
purchasers,  there  was  nothing  that  could  be  the  subject  of  abandonment.  In  Eosetto  v. 
Gurney,  11  C.  B.  176,  a  cargo  consisting  of  3700  quarters  of  wheat,  valued  at  64001., 
was  insured  on  a  voyage  from  Odessa  to  Liverpool.  Shortly  after  she  sailed,  the 
vessel  received  sea-damage,  and  was  compelled  to  put  back  to  re-fit.  The  repairs  and 
expenses  amounted  to  l;~001.,  to  raise  which  the  master  hypothecated  the  ship  and 
cargo  for  18501.  by  a  bottomry-bond  payable  ten  days  after  the  ship's  arrival  at  the 
port  of  delivery.  The  ship  again  sailed,  and,  before  her  arrival,  was  wrecked,  and 
carried  into  Cork  by  salvors,  where  the  cargo  being  found  to  be  considerably  damaged, 
and  the  vessel  not"  worth  repairing,  both  were  sold.  The  jury  found  that  about  one 
half  of  the  wheat  might  have  been  dried,  and  conveyed  from  Cork  to  Liverpool,  at  a 
cost  less  than  its  value  on  its  arrival  at  Liverpool.  The  vessel  and  cargo  were  taken 
possession  of  by  the  court  of  Admiralty  (who  directed  their  sale),  by  whom  4501.  and 
costs  were  awarded  to  the  salvors,  and  i^Sll.  and  costs  to  the  holders  of  the  bottomry- 
bond.  It  was  held  that  the  evidence  disclosed  a  partial  loss  only  :  that,  in  ascertaining 
whether  or  not  it  was  practicable  to  send  the  whole  or  any  part  of  the  cargo  to  its 
port  of  destination  in  a  marketable  state,  the  jury  were  bound  to  take  into  considera- 

(a)  Which  was  explained  to  mean  the  diff'erence  in  consequence  of  the  rise  in 
freights  between  the  time  of  loading  the  "Avon"  in  November,  1861,  and  the 
reopening  of  the  navigation  in  the  Spring  of  1862. 


(576  FARNWORTH    V.HYDE  18  C.  B.  (N.  S.)  840. 

tioii  the  cost  of  unshipping  the  cargo,  the  co.st  of  drying  and  vvarehousing  it,  the  cost 
of  transhipping  it  into  a  new  bottom,  and  the  cost  of  the  ditierenee  of  transit,  if  it 
could  only  be  effected  at  a  higher  than  the  original  rate  of  freight, — adding  the  .salvage 
allowed  in  proportion  to  the  value  of  the  cargo  saved  ;  but  not  the  debt  and  costs 
paid  to  the  holders  of  the  bottomry-bond  :  and  that  the  loss  would  be  total  or  partial 
as  the  at^o-regate  of  these  exceeded  or  fell  short  [840]  of  the  value  of  the  cargo  when 
delivered  at  the  port  of  discharge.  Jervis,  C.  J.,  in  delivering  the  judgment  of  the 
court,  lays  down  the  law  in  conformity  with  all  the  modern  cases,  thus, — "As  a 
general  rule,  where  the  whole  or  any  part  of  a  cargo  is  practically  capable  of  being 
sent  in  a  marketable  state  to  its  port  of  destination,  the  master  cannot  sell,  nor  can 
the  assured  recover  as  for  a  total  loss.  Whether  the  cargo  can  practically  be  forwarded 
to  its  port  of  destination,  involves  a  consideration  of  all  the  circumstances  of  each 
particular  case:  and  this  word  'practically,' as  explained  by  my  Brother  Maule,  in 
Moss  V.  Smith,  9  C.  B.  94,  comprehends  the  condition  upon  which  the  difference 
between  a  total  and  partial  loss  depends.  '  In  matters  of  business,'  says  that  learned 
judge,  'a  thing  is  commonly  treated  as  imjumsiblf,  when  it  is  impracticable,  and  as 
impradkahh,  when  it  cannot  be  done  without  laying  out  more  money  than  the  thing 
is  worth.'  Thus,  if  goods  are  reduced  to  such  a  state,  by  sea-damage,  as  to  be  worth 
nothing  if  sent  on,  the  master  may  sell  them,  and  the  owner  may  recover  as  for  a 
constructive  total  loss  :  Fariy  v.  Aherdein,  9  B.  &  C.  41 1,  4  M.  &  K.  343.  So,  if  from 
sea-damage  the  goods  cease  to  retain  their  oiiginal  character,  for  instance,  from  the 
progress  of  putrefaction,  the  master  is  justified  in  selling,  and  the  assured  may  recover 
a  total  loss :  Eoux  v.  Salvador,  3  N.  C.  266,  4  Scott,  1.  On  the  other  hand,  if  the 
damage  is  reparable,  the  loss  is  total  or  partial  according  to  circumstances.  If  the 
damage  cannot  be  repaired  without  laying  out  more  money  than  the  thing  is  worth, 
the  reparation  is  impracticable,  and  therefore,  as  between  the  underwriters  and  the 
assured,  impossible.  If  it  can,  the  cargo  is  then  practically  capable  of  being  sent  in 
a  marketable  state  to  its  port  of  destination,  the  master  cannot  sell  it,  and  the  assured 
cannot  recover  [841]  as  for  a  constructive  total  loss."  In  the  case  of  a  ship,  the  test 
is  whether  a  prudent  owner  uninsured,  if  on  the  spot,  would  have  repaired  her.  In 
the  case  of  goods,  it  would  depend  on  the  state  of  the  market  at  the  place  where  the 
misfortune  happens.  In  all  other  respects,  the  question  as  to  ship  and  cargo  is  exactly 
the  same.  Beimer  v.  Bingrouc,  6  Exch.  263,  is  also  an  authority  to  shew  that  the  loss 
would  be  total,  if  the  timber  was  placed  in  such  circum.stances  that,  when  brought 
home,  it  could  not  have  been  sold  for  an  amount  exceeding  the  expense  of  securing  it 
and  sending  it  to  Liverpool.  The  question  was  put  to  the  jury  very  much  in  the  terms 
of  Rofietto  v.  Gurney ;  and  the  direction  is  not  now  complained  of.  It  may  be  that,  if 
the  assured  had  received  in  England  information  as  to  the  position  of  the  vessel  and 
her  danger,  and  the  advice  given  by  the  suiveyors  on  the  spot,  they  would  have  been 
bound  to  give  the  underwriters  notice  of  abandonment.  But,  when  they  received  the 
nformation,  there  was  nothing  to  abandon.  The  notice  of  the  sale  of  the  ship  and 
cargo  were  received  by  them  at  the  same  time  that  they  received  notice  of  the  situation 
of  the  ship.  If  the  sale  of  the  cargo  was  necessary  and  right  at  the  time,  it  is  a  total 
loss.  The  only  question  is,  was  there  any  evidence  for  the  jury  that  the  sale  was 
justifiable?  It  is  clear  that,  to  constitute  a  total  loss,  it  is  not  necessary  that  there 
should  be  a  total  annihilation  of  either  ship  or  cargo  :  Cambridge  v.  Anderton,  2  B.  &  C. 
691,  4  D.  &  R.  203.  [Erie,  C.  J.  An  urgent  necessity  for  immediate  sale  dispenses 
with  notice  of  abandonment.]  In  1  Arnould  on  Insurance,  241,  it  is  said  that,  "where 
the  original  ship  is  disabled,  and  there  exist  no  means  of  transhipment,  or  hope  of  any, 
— as,  where  the  ship  is  cast  away  on  some  desolate  and  unfrequented  coast, — the  master 
might  possibl}-  be  held  impowered  to  sell  the  cargo  if  he  had  [842]  the  opportunity, 
even  though  it  were  neither  sea-damaged  nor  of  a  perishable  nature  :  "  per  Bayley,  J., 
in  Hunt  v.  The  Boyal  Exchange  Assurance  Company,  5  M.  &  Selw.  56,  57.  And  see  Idle 
v.  The  Boyal  Exchange  Assurance  Company,  8  Taunt.  755,  3  J.  B.  Moore,  114:  see  also 
3  Brod.  &  Bingh.  151  (d).  The  question  arose  in  King  v.  U'alhr,  in  Errm;  3  Hnrlst.  & 
Colt.  209,  where  Willes,  J.,  in  delivering  the  judgment  of  the  Exchequer  Chamber, 
says:  "The  vessel  set  sail  upon  a  voyage  from  Moulmein  to  Falmouth,  and  by  perils 
of  the  seas  was  so  much  strained  and  seriously  damaged,  that  she  was  compelled  to 
put  into  Simon's  Bay,  where  she  was  surveyed,  and  it  was  ascertained  that  without  an 
expenditure  clearly  beyond  her  value  when"  repaired,  she  could  not  be  made  seaworthy 
or  capable  of  continuing  the  voyage  with  cargo  or  in  ballast ;  and  it  was  doubtful,  in 
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consequence  of  the  prevalent  swell,  whether  she  would  bear  heaving  down  iu  the  course 
of  repair.  The  master  took  the  opinion  of  the  Attorney-General  of  the  Cape,  and 
acting  under  his  advice  to  abandon  and  sell,  sold  the  ship  for  the  best  price  that  could 
be  obtained  for  her,  iSOl.  gross,— 1241.  7s.  7d.  net.  In  making  this  sale  the  master 
appears  to  have  acted  with  perfect  honesty,  and  in  such  a  manner  as  a  prudent  owner 
uninsured  would  have  acted.  The  plaintifls  further  insisted  that  the  sale  was  a 
necessary  act,  at  least  iti  this  sense  that,  as  expenses  were  running  on,  it  was  necessary 
to  do  something,  and  that  no  other  rational  course  for  the  master  to  pursue  can  be  sug- 
gested: see  SoiiuvY.  Sugrue,  i  C.  &  P.  276  ;  Hunter  v.  Parker,  7  M.  &  W.  322  ;  and  upon 
this  the  plaintiffs  relied  as  shewing  an  actual  total  loss,  of  course  with  benefit  of  salvage, 
but  without  any  necessity  for  abandonment ;  and  they  relied  upon  Camhridije  v. 
Anderton,  2  B.  &  C.  691,  i  D.  &  K.  203,  the  judgments  in  Moss  v.  Smith,  9  C.  B.  94 
and  that  part  of  [843]  the  judgment  in  Knight  v.  Faith,  15  Q.  B.  649,  in  which  Lord 
Campbell  excepted  the  case  of  a  bona  fide  sale  by  the  master ;  to  which  may  be  added 
the  statement  in  Marshall  on  Insurance  (by  Serjt.  Shee),  p  450  And  it  may  not  be 
easy  to  understand  why  notice  of  abandonment  should  be  required  in  a  case  where  the 
vessel  cannot  be  made  to  sail  except  at  an  expense  for  repair  which  no  rational  man 
would  incur,  and  is  therefore  pi'operly  and  in  a  sense  necessarily  sold  for  the  old 
materials,  and  the  case  of  a  sunken  vessel,  of  which  some  portion  of  the  materials  may 
be  recovered,  but  which  cannot  be  raised  except  by  an  extravagant  expenditure  such 
as  no  rational  man  would  incur  " 

Then,  if  this  was  not  a  total  loss,  there  is  abundant  evidence  of  a  partial  loss  greatly 
exceeding  23  per  cent.  The  mode  of  ascertaining  an  average  loss  on  goods  when 
arrived  is  well  fixed  («).  But  the  question  here  is,  what  is  the  rule  where  the  goods 
are  justifiabh'  sold  at  an  intermediate  port.  It  is  submitted  that  it  makes  it  at  once 
a  salvage  loss,  and  that  the  correct  rule  is,  to  pay  the  value  in  the  policy,  less  the 
salvage :  see  Benecke  Pr.  of  Indemnity,  435  ;  Stevens  on  Average,  5th  edit.  S3-85 ; 
Arnould  on  Insurance,  vol.  2,  g  360.  In  2  Phillips  on  Insurance,  §  1463,  it  is  said, — 
"  In  case  of  a  salvage  loss,  that  is,  in  one  where  the  insured  damaged  goods  are  sold  at  an 
intermediate  poi-t  for  th".  [844]  henejit  of  the  ussureil  and  his  underwriter,  the  adjustment  is 
precisely  the  same  in  respect  of  those  goods  as  it  is  in  a  total  loss.  The  voyage  is 
broken  up  in  respect  of  those  goods,  and  the  underwriter  is  liable  to  pay  to  the  assured 
the  amount  at  which  they  are  insured,  whether  under  an  open  or  a  valued  policy,  and 
the  salvage,  that  is,  the  net  pioceeds  of  the  goods,  subject  to  all  necessary  charges,  is 
to  be  credited  to  the  underwriter."  The  sum  paid  into  court  here  is  only  on  the 
amount  of  deterioration.  The  plaintiffs  claim  to  be  entitled  to  all  the  expenses  and 
the  increased  freight  the}'  must  have  paid  to  bring  the  goods  on  to  their  destination. 

E.  James,  Q.  C,  and  T.  Jones,  in  support  of  the  rule.  The  plaintiffs  are  not 
entitled  to  recover  either  in  respect  of  a  total  loss,  or  of  an  average  loss  beyond  the 
sum  paid  into  court  It  is  not  denied  on  the  part  of  the  plaintiffs  that  notice  of 
abandonment  is  necessary  in  the  case  of  a  constructive  total  loss  whether  of  ship  or  of 
goods:  Fleming  v.  Smith,  1  House  of  Lords  Cases,  513.  No  notice  of  abandonment 
was  given  here.  If  there  could  be  a  total  loss,  it  was  clearly  constructive  only,  and 
therefore  the  underwriters  were  entitled  to  notice  There  was  no  actual  total  loss  of 
the  ship  :  and,  even  if  there  was,  it  does  not  follow  that  there  was  an  actual  total  loss 
of  the  cargo.  Assuming  that  the  master  is  justified  in  selling  the  cargo,  where  the  ship 
is  wrecked  and  the  goods  cannot  in  a  mercantile  sense  be  forwarded  to  their  port  of 
destination,  the  evidence  here  failed  to  establish  that  state  of  things.  The  goods  being 
imperishable,  they  raust  be  sent  on  if  it  be  possible.  It  appears  that  the  vessel  took 
the  ground  in  December,  1861.  On  the  face  of  the  surveys  then  made,  there  is  nothing 
to  shew  an  actual  total  loss.  Indeed,  the  plaintiffs  themselves  did  not  so  treat  [845] 
it.     There  may  be  said  to  be  an  actual  total  loss  of  the  ship,  when  she  founders  or  goes 

(a)  "  A  particular  average  on  goods  delivered  at  the  port  of  destination,  is  adjusted 
on  the  gross  proceeds  or  market  value  there,  and  is  the  same  proportion  of  the  value 
of  the  goods  in  the  policy,  whether  open  or  valued,  as  the  deficiency  of  the  gross 
market  value  of  the  damaged  goods  compai-ed  to  those  of  the  sound  is  of  the  gross 
market  value  of  the  latter.  That  is  to  say,  if  the  invoice-price  of  the  damaged  goods 
in  an  open  policy,  or  their  value  in  a  valued  policy,  is  SI  000,  and  they  are  sold  at  $6000 
at  the  port  of  destination,  and  the  same  goods  sound  would  have  been  worth  there 
$1200,  the  loss  is  one  half,  or  $500." 
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on  shore,  and  by  the  violence  of  the  winds  and  waves  is  broken  up,  or  (as  in  Cambridge 
V.  Awkrton,  2  B.  &  C  691,  4  D.  &  R.  203)  where  she  is  upon  a  rock  incapable  of  being 
got  of!' and  repaired.  Hut,  if  the  vessel  retains  the  form  and  character  of  a  ship,  and  is 
capable  of  being  I'epaired,  then  arises  the  question  whether  or  not  the  expense  of  the 
repairs  will  exceed  the  value  of  the  ship  when  repaired  If  she  be  repairable,  there  is 
no  actual  total  loss  :  and,  if  repaii'able  only  at  an  expense  exceeding  her  value  when 
repaired,  there  is  a  constructive  total  loss  ;  but  there  must  be  notice  of  abandonment, 
if  only  for  form's  sake.  It  was  because  the  surveyors  here  found  the  vessel  in  such  a 
state  that  the  cost  of  getting  her  afloat  and  repairing  her  would  exceed  her  value,  that 
they  recommended  a  sale.  But  that  applied  to  the  ship  only.  All  the  evidence  points 
to  a  constructive  total  loss.  The  thing  remaining  in  specie,  capable  of  being  carried 
on,  it  was  the  duty  of  the  assured  to  give  the  underwriters  notice  of  abandonment,  so 
that  they  might  exercise  their  own  judgment.  [Byles,  J.  There  is  a  great  difference 
between  the  case  of  a  vessel  constructively  lost,  in  this  sense  that  she  is  incapable  of 
being  repaired  save  at  an  expense  which  would  exceed  her  value  when  repaired,  and  that 
of  a  vessel  sold,  and  justifiably  sold  :  may  not  the  latter  be  a  case  of  actual  total  loss  ?] 
It  has  never  been  so  laid  down.  It  has  always  been  understood  that  abandonment  is 
necessary  to  vest  in  the  underwriters  all  the  property  which  before  was  in  the  assured. 
"The  underwriter,"  .says  Lord  Abinger,  in  delivering  the  judgment  of  the  court  of 
error  in  Eouk  v.  Salvador,  4  Scott,  1,  32,  3  N.  C,  266,  285,  "engages  that  the  object  of 
the  assurance  shall  arrive  in  safety  at  its  destined  termination.  If,  in  the  progress  of 
the  [846]  voyage,  it  becomes  totally  destroyed  or  annihilated,  or  if  it  be  placed,  by 
reason  of  the  perils  .against  which  he  insures,  in  such  a  position  that  it  is  wholly  out  of 
the  power  of  the  assured  or  of  the  underwriter  to  procure  its  arrival,  he  is  bound  by 
the  very  letter  of  his  contract  to  pay  the  sum  insured.  But  there  are  intermediate 
eases.  There  may  be  a  capture,  which,  though  prima  facie  a  total  loss,  may  be  followed 
by  a  re-capture,  which  would  re-vest  the  property  in  the  assured.  There  may  be  a 
forcible  detention  (a),  which  may  speedily  terminate,  or  may  last  so  long  as  to  end  in 
the  impossibility  of  bringing  the  ship  oi-  the  goods  to  their  destination.  There  may 
be  some  other  peril  which  renders  the  ship  unnavigable,  without  any  leasonable  hope 
of  repair,  or  by  which  the  goods  are  partly  lost,  or  so  damaged  that  they  are  not  worth 
the  expense  of  bringing  them,  or  what  remains  of  them,  to  their  destination.  In  all 
these  or  any  similar  cases,  if  a  prudent  man  not  insui-ed  would  decline  an}'  further 
expense  in  prosecuting  an  adventure  the  termination  of  which  will  pi'obably  never  be 
successfully  accomplished,  a  party  insured  may,  for  his  own  benefit,  as  well  as  for  that 
of  the  underwriter,  treat  the  case  as  one  of  a  total  loss,  and  demand  the  sum  insured. 
But,  if  he  elects  to  do  this,  as  the  thing  insured,  or  a  portion  of  it,  still  exists,  and  is  vested  in 
him,  the  very  pinciple  of  the  indemnity  requires  that  he  should  make  a  Cfssion  of  all  his  right 
to  the  recovery  of  it,  and  that  too  within  a  reasonable  time  after  he  receives  the  intelligence 
of  the  accident,  that  the  undci'writer  may  be  entitled  to  all  the  benefit  of  what  may 
still  be  of  any  value,  and  that  he  may  if  he  pleases  take  measures,  at  his  own  cost,  for 
realizing  or  increasing  that  value"  To  make  an  actual  total  loss  of  good>:,  the  specific 
character  of  [847]  the  ai'ticle  must  be  gone  "If,"  says  Lord  Abinger,  in  the  case 
above  referred  to,  "the  goods  are  of  an  imperishable  nature,  if  the  assured  become 
possessed  of  or  can  have  the  control  over  them,  if  they  still  have  an  opportunity  of 
sending  them  to  their  destination,  the  mere  retardation  of  their  arrival  at  their  original 
port  may  be  of  no  prejudice  to  them  beyond  the  expense  of  re-shipment  in  another 
vessel.  In  such  a  case,  the  loss  can  be  but  a  partial  loss,  and  must  be  so  deemed,  even 
though  the  assured  should,  for  some  real  or  supposed  advantage  to  themselves,  elect 
to  sell  the  goods  where  they  have  been  landed,  instead  of  taking  measures  to  transmit 
them  to  their  original  destination.  But,  if  the  goods,  once  damaged  by  the  perils  of 
the  sea,  and  necessarily  landed  before  the  termination  of  the  voyage,  are,  by  reason  of 
that  damage,  in  such  a  state,  though  the  species  be  not  utterly  destroyed,  that  they 
cannot  with  safety  be  re-shipped  into  the  same  or  any  other  vessel ;  if  it  be  certain 
that,  before  the  termination  of  the  original  voyage,  the  species  itself  would  disappear, 
and  the  goods  assume  a  new  form,  losing  all  their  original  character;  if,  though 
imperishable,  they  are  in  the  hands  of  strangers,  not  under  the  control  of  the  assured  ; 
if  by  any  circumstances  over  which  he  has  no  control  they  can  never,  or  within  no 
assignable  period,  be  brought  to  their  original  destination  :  in  any  of  these  cases,  the 

(rt)  See  Fo%vlei-  v.  The  English  and  Scottish  Marine  Insurance  Company,  ante,  p.  818. 
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circumstance  of  their  existing  in  specie  at  that  forced  determination  of  the  risk  is  of  no 
importance.  The  loss  is  in  its  nature  total  to  him  who  has  no  means  of  recovering  his 
goods,  whether  his  inability  arises  from  their  annihilation  or  from  any  other  insuperable 
obstacle."  "In  the  case  before  us  the  jury  have  found  that  the" hides  were  so  far 
damaged  by  a  peril  of  the  sea,  that  they  never  could  have  arrived  in  the  form  of  hides. 
By  the  process  of  fermentation  and  putrefaction  which  had  com-[848]-menced,  a  total 
destruction  of  them  before  their  arrival  at  their  port  of  destination  became  as  inevitable 
as  if  they  had  been  cast  into  the  sea  or  consumed  by  fire.  Their  destruction  not  being 
consummated  at  the  time  they  were  taken  out  of  the  vessel,  they  became  in  that  state 
a  salvage  for  the  benefit  of  the  party  who  was  to  sustain  the  loss,  and  were  accordingly 
sold  :  and  the  facts  of  the  loss  and  the  sale  were  made  known  at  the  same  time  to  the 
assured  Neither  he  nor  the  underwriters  could  at  that  time  exercise  any  control 
over  them,  or  by  any  interference  alter  the  consequences.  It  appears  to  us,  therefore, 
that  this  was  not  the  case  of  what  has  been  called  a  cons'ructive  loss,  but  of  an  absolute 
total  loss  of  the  goods ;  they  never  could  arrive  ;  and,  at  the  same  moment  when  the 
intelligence  of  the  loss  arrived,  all  speculation  was  at  an  end."  The  whole  ground 
upon  which  it  was  held  that  no  abandonment  was  necessary  there  was,  that  the  goods 
were  in  such  a  state  that  if  transhipped  they  must  have  lost  the  character  of  hides 
before  they  could  have  reached  their  destination.  In  Tunno  v.  Edicard^,  12  East,  488, 
Lord  Elleiiborough  asks, — "  Is  it  not  an  established  and  familiar  rule  of  insurance  law 
that,  where  the  thing  insured  subsists  in  specie,  and  there  is  a  chance  of  its  recovery,  in 
order  to  make  it  a  total  loss  there  must  be  an  abandonment?"  The  assured  are 
bound  to  abandon  as  soon  as  they  receive  intelligence  of  a  loss :  Allwood  v.  Heuckell, 
Marsh.  Ins.  (by  Shee)  280,  Park,  Ins  (by  Hildyard)  399.  In  Hodgson  v.  Blakiston, 
Marsh  Ins.  (by  Shee)  281,  n..  Park,  Ins.  (by  Hildyard)  400  (k),  it  was  held  that 
a  notice  of  abandonment  was  necessary,  though  the  ship  and  cargo  had  been  sold 
and  converted  into  money  when  the  notice  of  the  loss  was  received.  All  the 
authorities  are  considered  in  Knight  v.  Faith,  15  Q.  B.  649.  There,  a  ship  insured 
for  10001.  for  a  year  ending  the  2.3rd  of  September,  was  stranded,  got  [849]  off, 
and  brought  into  the  harbour  of  Santa  Cruz  on  the  16th  of  September.  She 
remained  there  with  her  crew  on  board  till  the  middle  of  October,  and,  during  that 
time,  was  pumped,  and  her  caigo  was  discharged  into  other  vessels.  Being  then  beached 
and  surveyed,  she  was  found  so  much  damaged  by  the  accident  that  the  necessary 
repairs  could  not  be  done  at  Santa  Cruz,  there  being  no  dock-yard,  workmen,  or 
materials  there ;  nor  could  she  be  taken  to  any  port  where  she  could  prudently 
have  been  repaired.  Afterwards,  in  October,  the  master  (who  was  a  part-owner 
and  interested  in  the  policy)  sold  her  for  the  benefit  of  those  whom  it  might 
concern  ;  and  she  fetched  721.  No  notice  of  abandonment  was  given.  A  special 
case,  in  an  action  against  the  underwriters,  set  forth  these  facts,  stating  also  that 
the  vessel  "  received  her  death  blow  "  by  the  said  perils  of  the  sea  on  the  1 6th  of 
September,  but  that  the  damage  was  not  ascertained  till  the  24th.  It  was  held 
that  the  sale  by  the  master  did  not,  nor  did  the  other  facts,  constitute  an  actual 
total  loss  ;  and  "that,  if  there  was  a  constructive  total  loss  which  would  have  entitled 
the  assured  to  abandon,  they  could  not  recover  for  such  loss,  not  having  given  notice 
of  abandonment.  [Keating,  J.  Does  not  Lord  Campbell  in  that  case  except  the  case 
of  a  lawful  sale  from  the  necessity  of  a  notice  of  abandonment]]  His  Lordship  is 
referring  to  a  totally  different  subject :  he  was  dealing  with  the  case  of  the  sale  of 
a  ship  by  the  master,  who  was  also  part-owner.  "Whether,"  he  says,  "notice  of 
abandonment  may  be  dispensed  with  where  there  has  lawfully  been  a  sale  by  the 
master,  we  are  not  now  called  upon  to  decide.  Where  she  is  reduced  to  a  mere 
wreck,  the  solution  of  this  question  may  be  clear  enough.  Where  she  still  retains 
the  character  of  a  ship,  it  may  be  attended  with  difficulty  :  but  here  we  are  of  opinion 
that,  as  against  the  insurers,  the  sale  is  [850]  not  shewn  to  be  lawful.  It  must  be 
borne  in  mind  that  she  remained  in  the  character  of  a  ship,  capable  of  being  repaired 
if  there  had  been  the  means  of  repairing  her  at  Santa  Cruz ;  and  that  she  might  have 
been  sent  to  other  places  where  she  might  have  been  repaiied,  although  not  prudently. 
Could  the  master,  who  is  a  part-owner,  one  of  the  assured,  and  a  plaintiff  on  this 
record,  under  these  circumstances  sell  the  ship,  and,  without  notice  of  abandonment, 
render  the  insurers  liable  for  a  total  loss  'I  The  master's  right  to  sell  arises  only  ni 
a  case  of  necessitv,  which  must  be  clearly  shewn,  with  full  proof  that  everything  was 
done  optima  fide,  and  for  the  real  benefit  of  all  concerned :  case  of  The  Fanny  and 
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Elmira,  Edwards  Adm.  R.  117,  Cannan  v.  Mealnmi,  1  Bingh.  243,  8  J.  B.  Mooi-e,  127. 
In  Idky.  The  Royal  E.rchanrje  Assurance  Company,  8  Taunt.  75.5,  3  J.  B.  Moore,  115, 
where  the  jury  found  that  the  master,  in  selling  the  ship,  had  acted  '  fairly  and  bona 
fide  for  the  benefit  of  all  concerned,  and  that  the  sale  was  honestly,  fairly,  and  pi'operly 
conducted,'  this  court,  upon  a  writ  of  eri'or  from  the  couit  of  Common  Pleas  (see 
3  Brod.  &  B  151,  n.),  held  that  the  necessity  and  legality  of  the  sale  was  not  to  be 
inferred  from  this  finding.  In  Robertson  v.  Clarke,  1  Bingh.  445,  8  J.  B.  Moore,  622, 
whei'e  a  sale  by  the  master  was  upheld,  Lord  Gifford  said:  'This  principle  may  be 
clearly  laid  down,  that  a  sale  can  only  be  permitted  in  case  of  urgent  necessity,  that 
it  must  be  bona  fide  for  the  benefit  of  all  concerned,  and  must  be  strictly  watched.'" 
The  substance  of  the  decision  in  Knight  v.  Faith  is  that,  unless  the  ship  is  at  the 
bottom  of  the  sea,  or  in  a  like  iri'ecoverable  condition,  or  that  the  goods  are  irreclaim- 
ably  gone,  notice  of  abandonment  must  be  given.  Here,  the  goods  existed  in  specie, 
and  were  likely  .so  to  remain.  Speaking  of  the  right  of  the  master  to  sell  [851]  the 
ship  where  her  repair  is  impracticable  or  to  be  affected  only  at  a  cost  exceeding  her 
value  when  repaired,  Mr.  Arnould  says, — vol.  2,  p.  1090  (2nd  edit.),— "It  must,  how- 
ever, in  all  these  cases,  be  most  carefully  borne  in  mind  that  the  sole  point  to  be 
attended  to  in  ascertaining  whether  the  circumstances  are  such  as  to  entitle  the  assured 
to  abandon  and  recover  as  for  a  total  loss  is,  not  the  mere  fact  of  a  sale  by  the  master,  but  the 
state  to  which  the  shij)  was  reduced  by  the  perils  insured  ayainst,  which  justified  that  sale  on  the 
ground  of  necessity.  The  mere  fact  of  sale  itself,  irrespective  of  the  state  of  the  ship, 
which  made  it  necessary,  can  give  the  assured  no  right  to  abandon  :  '  there  is  no  such 
head  of  insurance  law  as  loss  by  sale,' — per  Bayley,  J.,  in  Gardner  v.  Salvador,  1  M.  & 
Eob.  117.  The  assured  in  fact  abandons,  as  it  is  well  expressed  by  Mr.  Phillip.s,  'not 
because  the  sale  has  given  the  right,  but  because  the  events  which  induced  the  sale  had  occasioned 
a  total  loss:'  2  Phillips  on  Insurance,  p.  296."  At  p.  1034,  Mr.  Arnould  refers  to  Bell 
V.  Nixon,  Holt,  N.  P.  C  423.  "A  ship,  after  sailing  sea-worthy  on  her  voyage  from 
Hull  to  Quebec,  was  overtaken  by  bad  whether,  and  obliged  to  run  into  Limerick, 
which  then  had  no  docks  fit  for  taking  in  or  repairing  a  ship  of  her  size.  On  survey, 
she  appeared  much  damaged,  and,  as  the  agents  of  the  assured  there  conceived  it  to 
be  impossible  to  remove  her  to  any  other  port  for  repairs,  they  had  her  re-surveyed, 
condemned,  and  broken  up  where  she  lay,  as  the  best  course  for  all  concerned.  No 
notice  of  abandonment  having  been  given,  it  was  held  that  the  assured  could  not 
recover  as  for  a  total  loss.  Dallas,  C.  J.,  after  admitting  that  there  were  cases  in 
which  the  assured  may  claim  a  total  loss  without  abandonment,  added,  'But,  if  the  case 
be  doubtjul,  the  assured  might  not  to  take  upon  himself  to  determine  for  the  umlerwriteis,  to 
break  up  the  ship,  and  call  [852]  upon  them  for  a  total  loss.  The  ship  is  proved  to 
have  been  in  that  condition  that  it  was  necessary  to  have  a  survey.  She  was  not  a 
wreck :  her  timbers  were  together ;  she  existed  as  a  ship  specifically,  both  when  she  v:as  surveyed 
and  lohen  she  was  sold.'  Mr.  Phillips,  remarking  on  this  case  (vol.  2,  p.  234),  observes, 
'  The  formal  abandonment  of  a  ship  that  has  been  broken  up,  and  the  pieces  sold  as 
mere  materials  or  fuel,  seems  about  as  idle  ceremony  as  can  be  well  conceived  '  But 
the  decision  seems  correct  in  principle,  when  the  circumstances  of  the  case  are  attended 
to  :  the  ship  remained  a  ship  till  broken  up  by  the  assured :  her  destruction  as  a  ship  was, 
therefore,  not  immediately  caused  by  the  perils  insured  against ;  it  was  the  work,  not 
of  the  winds  and  waves,  but  of  the  assured  himself,  who  ought,  by  notice  of  abandon- 
ment, to  have  given  the  underwriters  the  option  of  taking  to  the  ship  as  she  stood 
before  being  broken  up,  and  making  what  they  could  of  her."  At  p.  1046,  the  learned 
author  says  :  "  It  must  very  carefully  be  borne  in  viind  that  no  degree  of  loss  in  bulk,  deterim-a- 
tion  in  quality,  or  depreciation  in  value,  will  entitle  the  assured  to  put  an  end  to  the  adventure, 
and  recover  a  total  loss,  without  notice  of  ubaiulonment,  on  goods  warranted  free  of  average, 
unless  such  damages  involves  their  total  destruction  in  specie  either  actual  or  inevitable.  If 
the  commodity  can  be  forwarded  to  its  port  of  destination  with  any  reasonable 
prospect  of  ai'riving  there  in  specie,  hmvever  damaged,  the  assured  who  has  failed  to 
send  it  on,  or  sold  it  at  an  intermediate  port,  cannot  recover  as  for  a  total  loss,  at 
all  events  without  notice  of  abandonment :  "—and  he  refers  to  Anderson  v.  The  Royal 
Exchange  Assurance  Company,  7  East,  58.  If  that  be  a  correct  exposition  of  the  rule, 
—and  there  seems  no  reason  to  doubt  it,— there  is  no  ground  for  saying  that  the 
timber  here  was  totally  lost.  Although  the  vessel  [853]  might  have  been  totally  lost, 
the  timber  still  existed  in  specie,  and  might  have  been  sent  on  at  a  cost  less  than  its 
value,  and,  if  so,  it  was  the  duty  of  the  master  to  send  it  on,  and  the  expense  incurred 
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in  so  doing  would  he  an  average  loss.  The  assured  are  entitled  to  expenses  actually 
incurred,  not  to  contingent  expenses:  see  Stewart  v.  Steele,  5  Scott,  N.  E.  927;  The 
Great  Indian  Fenumda  Railwaif  Company  v.  Saunders,  1  Best  &  Smith,  41  (in  ei-ror) 
2  Best  &  Smith,  266,  cited  in  Booth  v.  Gair,  15  C.  B.  (N.  S.)  296. 

Cur.  adv.  vult. 

Montague  Smith,  J.,  now  delivered  the  judgment  of  the  majority  of  the  court  (a), 
as  follows : — 

This  action  was  on  a  policy  on  timber  in  the  ship  "  Avon  "  from  Quebec  to  Liverpool. 
The  "  Avon  "  was  frozen  up  in  her  passage  down  the  St.  Lawrence  ;  and,  after  survey, 
the  ship  and  the  cargo  were  sold  Iw  the  master  to  one  purchaser,  by  sepaiate  sales. 

At  the  trial,  the  juiy  found  in  eHect,— first,  that  the  sale  of  the  ship  was  justified 
on  the  ground  that  the  cost  of  the  repaiis  would  have  been  greater  than  the  value  of 
the  ship  when  repaired, — and,  secondly,  that  it  was  right  to  sell  the  cargo,  because 
it  was  not  practically  possible  in  a  mercantile  sense  to  have  carried  it  to  its  destina- 
tion, that  is  to  say,  because  the  cost  of  bringing  the  cargo,  added  to  the  amount  of 
depreciation,  would  not  have  left  any  appreciable  margin  of  profit  to  the  owners. 

Upon  these  findings,  the  verdict  was  entered  for  the  plairrtiffs  for  a  total  loss :  and 
the  rule  nisi  to  alter  that  verdict,  and  enter  it  for  a  partial  loss,  on  the  ground  that 
ther-e  was  no  evidence  on  which  the  finding  of  the  total  loss  could  be  supported,  is  now 
to  be  disposed  of. 

[854]  Upon  the  first  question,  relating  to  the  ship,  we  have  to  say  whether  there 
was  evidence  to  support  the  finding  that  the  sale  was  justifiable  :  and  our  answer  is 
in  the  athrmative. 

We  do  not  pi-opose  to  state  the  evidence  at  length  :  but,  taking  the  r'eport  of  the 
surveyors  on  the  2nd  of  May,  and  the  statement  of  .lulien,  who  pur-chased  on  the  7th 
of  Ma}',  we  think  there  was  evidence  for  the  jury  that  the  ship  was  in  imminent  danger 
of  destruction,  arrd  that  a  sale  appeared  to  afford  the  only  reasonable  hope  of  saving 
any  part  of  her  value. 

Then,  upon  the  second  question,  r'elating  to  the  car'go,  we  have  to  say  whether 
ther'e  was  evidence  to  support  the  finding  that  it  was  right  to  sell  it,  because  the  cost 
of  bringing  the  whole  or  any  part  of  it  to  its  destination  would  have  exceeded  the 
value  thereof  there  :  and  our  answer  is  again  in  the  affirmative. 

We  are  not  called  on  to  say  on  which  side  in  our  opirrion  the  balance  of  evidence 
inclines.  If  there  was  reasonable  evidence  for  the  jury,  the  verdict  is  to  stand  :  and 
we  think  there  was. 

We  have  been  embarrassed  with  the  estimate  appended  in  sequel  to  the  judge's 
notes,  by  which  it  appears  that  a  comparison  of  the  supposed  cost  of  carrying  the 
timber  to  its  destination  with  the  supposed  value  ther-eof  ther-e,  shewed  a  possible 
pr-ofit  of  2091  That  estimate,  taken  alone,  seems  at  first  sight  inconsistent  with  the 
finding  in  respect  of  the  cargo  :  but,  as  this  estimate  is  followed  by  the  note  that  the 
jury  might  say  if  anything  is  to  be  deducted  for-  loss  of  quantity,  we  consider  that 
ther-e  was  evidence  to  the  effect  that,  in  the  process  of  savirrg  the  timber-,  there  would 
pr-obably  be  a  loss  of  25  per  cent,  in  quarrtity ;  arrd,  although  it  might  follow  that,  in 
the  case  of  a  diminution  of  the  quantity  of  timber,  a  deduction  should  be  made  from 
some  of  the  estimated  expenses,  [855]  such  as  fr-eight,  in  the  like  proportion,  yet 
some  of  the  expenses  might  be  a  constant  quantity,  subject  to  no  deduction,  such  as 
the  expense  of  bringing  labourers  to  make  r-afts.  All  this  was  for  the  jur-y  :  and  we 
cannot  say  that  there  was  not  evidence  to  support  the  verdict. 

Theri,\ipon  the  facts  so  found  by  the  jury,  is  the  plaintiff"  entitled  to  recover  for 
a  total  loss  ?  As  the  cost  of  car-rying  the  car-go  to  its  destination  would  have  been 
greater  than  its  value  orr  arrival,  it  is  not  disputed  that  there  would  have  been  a  con- 
structive total  loss,  if  notice  of  abandorrnrent  had  been  given  :  see  Itosetto  v.  Gurnet/, 
11  C.  B.  176;  Beimer  v.  liingrose,  6  Exch.  26.3.  But  no  such  notice  was  given;  and 
we  are  ther-efor-e  to  say  what  is  the  legal  effect  of  this  sale  so  found  by  the  jur-y  to 
have  been  right  and  necessary.  We  answer  that  such  sale  supervening  on  the  existing 
state  of  things  was  an  actual  total  loss.  A  right  sale  passes  the  property  ;  and,  when 
the  property  is  passed  from  the  assured  by  reasorr  and  in  consequence  of  a  peril  insured 
against,  the  cargo  is  actually  lost  to  him,  as  much  as  if  it  was  destroyed.     We  are 

(a)  The  case  was  ar-gued  before  Erie,  C.  J.,  Byles,  J.,  Keating,  J.,  and  Morrtague 
Smith,  J. 

C.  P.  XXII.— 22* 
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aware  that  the  interest  of  the  underwriter  may  at  times  be  sacrificed  by  a  sale  where 
the  ship  or  the  cargo  might  have  been  saved  wholly  or  partially  if  notice  of  abandon- 
ment had  been  given.  But  we  are  also  aware  that,  if  a  right  sale,  such  as  was  here 
proved,  is  not  held  to  be  an  actual  total  loss,  it  would  be  for  the  interest  of  the  assured, 
where  a  notice  of  abandonment  would  make  a  constructive  total  loss,  to  give  a  notice 
of  abandonment,  and  leave  the  ship  or  cargo  to  perish  unsold,  and  so  the  benefit  of 
salvage  from  a  sale  would  be  lost  by  reason  of  the  delay  required  for  notice  of  abandon- 
ment. It  must  rest  with  the  tribunal  that  has  to  deal  with  the  questions  of  fact  to 
guard  against  fraud  and  wrong  :  and  the  sale  by  the  master  ought  not  to  be  [856] 
found  rio-ht  or  valid,  unless  it  was  the  best  that  could  be  done  for  the  interest  of  those 
concerned,  with  reference  to  all  the  circumstances,  including  the  time  and  manner  of 
sale,  and  so  in  a  mercantile  sense  necessary. 

The  opposing  considerations  for  and  against  requiring  notice  of  abandonment 
where  the  property  insured  exists  in  specie,  are  stated  in  Bou.r  v.  Salvador,  3  N.  C. 
266,  4  Scott,  1,  and  Kniijht  v.  Faith,  15  Q.  B.  649,  657.  In  Roux  v.  Salmdor,  the 
policy  was  on  hides  from  Valparaiso  to  Bourdeaux.  The  ship  was  forced  into  Kio, 
and  decomposition  of  the  hides  began  by  reason  of  a  peril  of  the  sea ;  and,  because 
it  was  found  not  to  be  practicable  to  carry  them  to  their  destination,  on  account  of 
the  expected  progress  of  decomposition,  they  were  sold  at  Eio ;  and  the  loss  was  held 
to  be  total,  although  there  was  no  notice  of  abandonment.  The  judgment  is  that  of 
a  court  of  error.  It  is  powerful  in  reasoning  and  in  learning  :  and,  although  it  relates 
to  a  cargo  of  perishable  goods  in  the  course  of  decomposition,  yet  it  extends  to  all 
cases  where  the  adventure  is  brought  to  an  end  by  a  peril,  and  the  goods  are  taken 
out  of  the  power  of  the  assured  in  the  course  of  their  voyage  either  by  physical 
laws  working  decomposition,  or  by  political  laws  working  detention  and  sale  by  a 
court,  or  by  circumstances  of  distress  and  danger  creating  what  may  be  described 
as  a  mercantile  necessity  for  a  sale. 

The  piesent  case  is  an  example  of  such  circumstances  where  a  stranded  ship  was 
in  danger  of  falling  to  pieces,  and  the  expense  and  risk  of  rafting  the  timber  and 
re-loading  it  on  transhipment,  and  carrying  it  to  its  destination,  was  supposed  to 
exceed  the  value  of  the  cargo  when  there.  Such  a  case  seems  expressly  included 
in  the  part  of  the  judgment  in  Eoux  v.  Salrador  (3  N.  C.  p.  279),  where  it  is  said 
that,  "  If  goods  [857]  damaged  by  the  perils  of  the  sea,  and  necessarily  landed  before 
the  termination  of  the  voyage,  are,  in  the  case  of  perishable  goods,  in  such  a  state  that 
the}'  cannot  in  safety  be  re-shipped  ;  if,  though  imperishable,  they  are  in  the  hands  of 
strangers,  not  under  the  control  of  the  assured  ;  if,  by  any  circumstances  o\er  which 
he  has  no  control,  they  can  never  be  brought  to  their  original  destination, — in  any  of 
these  cases,  the  circumstances  of  their  existing  in  specie  at  that  forced  termination  of 
the  risk,  is  of  no  importance  :  the  loss  is  in  its  nature  total  to  him  who  has  no  means 
of  recovering  his  goods,  whether  his  inability  arises  from  their  annihilation  or  other 
insuperabfe  necessity." 

The  judgment  in  Kniyht  v.  Faith,  15  Q'  B.  657,  accords  with  Roux  v.  Salrador  in 
holding  that  there  may  be  a  total  los.s,  without  abandonment,  when  there  has  been 
a  right  .sale  caused  by  urgent  necessity,  with  full  proof  that  eveiything  was  done 
optima  tide  and  for  the  real  benefit  of  all  concerned. 

There  is  an  apparent  difterence  of  opinion  in  these  two  decisions  as  to  the  degree 
of  imminent  danger  which  should  be  held  to  be  such  urgent  necessity  as  would  justify 
a  sale.  But  the  sufficiency  of  the  degree  of  danger  is  within  the  province  of  the  jury  ; 
and  it  is  useless  to  attempt  to  define  a  degree  without  a  standard  for  measure.  Lord 
Campbell  observes  on  the  danger  of  fraud  ;  but  those  observations  are  relevant  to  the 
caution  required  from  the  jury,  not  to  the  law  of  the  case,  when  the  necessity  for  the 
sale  has  been  properly  found.  In  King  v.  JFalker,  .33  Law  J.,  Exch.  327,  it'  was  not 
necessary  to  decide  that  a  valid  sale  from  necessity  was  an  actual  total  loss,  without 
any  notice  of  abandormient,  because  it  was  there  held  that  there  was  notice  of  abandon- 
ment. But  the  court  clearly  sanctioned  the  rational  principles  respecting  [858]  the 
eflect  of  a  valid  sale  from  necessity  laid  down  in  Rou.r  v.  Salvador,  saying,  "it  may 
not  be  easy  to  understand  why  notice  of  abandonment  should  be  required  in  a  case 
where  the  vessel  cannot  be  made  to  sail  except  at  an  expense  for  repair  which  no 
reasonable  man  would  incur,  and  is  therefore  properly,  and  in  a  sense  necessarily,  sold 
for  the  old  materials." 

In  these  three  cases,  all  the  authorities  relating  to  abandonment  are  fully  i-e\iewed  ; 
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and  no  useful  object  would  be  gained  in  repeating  the  re\'iew.  We  consider  that  we 
act  upon  the  principles  laid  down  in  Roux  v.  Salvador,  in  holding  that  the  jury  finding 
that  the  sale  was  right  under  the  circumstances  in  evidence  before  them,  found  that 
there  was  an  actual  total  loss,  with  benefit  of  salvage,  although  the  cargo  existed  in 
specie  at  the  time  of  the  sale,  and  there  was  no  notice  of  abandonment. 

The  above  is  the  judgment  of  the  Chief  Justice  and  my  Brother  Keating  and 
myself.  My  Brother  Byles  assents  to  it,  subject  to  the  remarks  upon  the  preliminary 
point,  which  I  am  about  to  read. 

Byles,  J.  I  agree  with  my  Lord  and  the  rest  of  the  court  that,  if  the  cargo  had 
been  sold  by  the  captain  of  the  vessel,  because  the  expense  of  forwarding  it  to  its 
destination  would  have  exceeded  its  value  when  so  forwarded,  it  was  rightly  sold,  that 
a  sale  under  such  circumstances  would  have  changed  the  property,  and  that  there 
would  then  have  been  not  merely  a  constructive  but  an  actual  total  loss  of  the  timber. 
I  also  agree  that,  in  the  case  of  such  an  actual  total  loss,  no  notice  of  abandonment  is 
necessary.  But,  in  all  cases  of  alleged  constructive  loss,  where  the  captain  takes  upon 
himself  to  sell  the  ship,  and  still  more  so  where  he  sells  the  cargo,  the  necessity  of  so 
doing  ought  to  be  strictly  proved,  and  the  jury  are  not  at  liberty  to  act  on  conjecture. 

[859]  It  is  plain,  on  the  figures  appended  to  the  report  of  the  learned  judge,  that 
the  expenses  of  bringing  the  cargo  to  Liverpool  would  not  have  equalled  the  value  of 
the  cargo,  when  brought  there  in  its  integrity,  by  the  sum  of  2091.  The  jury  have 
found  that  there  would  have  been  a  diminution  of  the  quantity  of  the  timber  to  this 
extent,  and  therefore  that  the  expenses  would  have  equalled  the  value  of  the  diminished 
cargo  which  alone  could  have  been  actually  brought  home.  But  I  can  find  no  evidence 
on  the  judge's  notes  to  support  this  amount  of  deduction  from  the  original  quantity  of 
the  cargo.  It  may  be  that  there  would  be  some  deduction,  but  it  may  also  be  that,  if 
any,  there  would  be  a  very  much  smaller  deduction. 

Again,  on  the  assumption  that  such  a  diminution  of  quantity  was  proved,  the 
expenses  of  bringing  home  the  cargo  should  be  calculated  on  the  diminished  quantity  : 
but  thev  are  all  calculated  on  the  larger  quantity  of  timber  contained  in  the  whole 
original  cargo.  It  is  possible  (but  I  see  no  e\'idence  to  prove  it)  that  the  expenses 
of  landing  and  rafting  would  be  the  same,  whether  any  portion  of  the  cargo  were  lost 
or  not.  This  might  depend  on  the  period  at  which  the  loss  of  quantity  took  place,  of 
which  there  is  no  evidence  that  I  am  aware  of.  But,  assuming  the  landing  and  rafting 
to  be  constant  quantities,  j^et  the  freight  both  original  and  additional  is  at  so  much  per 
load,  and  is  calculated  by  the  ;issured  on  the  quantity  contained  in  the  entire  cargo. 
But  the  freight  actually  payable  for  sending  a  smaller  quantity  would  be  less.  There- 
fore, in  calculating  the  e.xpense  of  sending  the  diminished  cargo  home,  too  much  is 
charged  for  freight.  But  an}'  deduction  from  the  charge  for  freight  makes  the  sale 
unlawful,  and  indeed  destroys  the  claim  for  a  constructive  total  loss  :  for  it  does  not 
appear  on  the  figures  that,  even  if  the  freight  could  be  [860]  charged  on  the  original 
quantity,  it  would  do  more  than  bring  the  expenses  of  sending  home  the  cargo  up  to 
the  value  of  the  cargo  so  sent  home  :  no  excess  of  charge  beyond  the  value  of  the  cargo 
is  shewn. 

I  much  regret  that,  on  this  preliminary  question,  I  am  unable  to  concur  with  the 
rest  of  the  court.  But,  though  I  fear  I  must  be  in  error,  I  do  not  feel  at  liberty  to 
yield  my  opinion ;  for,  if  it  be  correct,  the  plaintiff  will  still  be  entitled  to  hold  his 
verdict  to  the  extent  of  a  partial  loss,  the  amount  of  which  loss  is  by  agreement  to  be 
settled  by  component  parties.  And,  on  a  careful  consideration  of  the  ex-idence,  I  feel 
strongly  that  this  result  would  be  more  likely  to  advance  the  real  justice  of  the  case 
than  the  \erdict  as  it  now  stands. 

Rule  discharged  {a). 

(a)  An  appeal  is  pending,  which  will  in  all  probability  be  heard  at  the  sittings  in 
error  after  Michaelmas  Term  next. 
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[S.  C.  34  L.  J.  C.  P.  239  ;  12  L.  T.  4.55  ;  11  Jur.  N.  S.  544  ;  13  W.  R.  745.     Referred 
to,  Tim  Argentino,  1888-89,  13  P.  D.  203  ;  14  App.  Cas.  519.] 

The  ship  A ,  insured  in  a  club  (of  which  the  defendants  were  managers)  liy  one  of 
the  conditions  of  which  it  was  provided  that,  "  in  case  of  damage  or  loss  by  contact 
which  any  ship  in  this  association  may  do  to  others,  this  society  shall  be  liable  to 
contribute  its  proportion,  but  not  beyond  the  sum  insured,  and  also  law  costs  given 
in  any  suit  or  action  defended  by  the  previous  consent  in  writing  of  the  managers 
upon  this  policy,"  ran  into  and  damaged  the  plaintiffs'  ship  B  The  owners  of 
the  injured  vessel  caused  the  ship  A.  to  be  arrested  under  process  from  the 
Admiralty  court ;  whereupon  her  owner  and  the  defendants,  in  order  to  procure  her 
release,  agreed  that  they  or  one  of  them  would  p;iy  them  "  the  amount  of  damage 
which  the  said  ship  B.  has  recei\'ed  from  the  said  collision,  and  also  the  costs  of 
the  proceedings  in  the  court  of  Admiralty  against  the  ship," — to  be  ascertained,  in 
case  of  dispute,  by  Mr.  Richards,  the  average-stater : — Held,  that  "  the  ship  B." 
meant  "the  owners  of  the  ship  B.,"  and  that  the  plaintifi's  were  entitled  to  recover 
the  same  measure  of  damages  under  the  agreement  that  they  would  have  been  entitled 
to  in  the  proceedings  in  the  Admiralty  court,  viz.  the  expenses  of  repairing  their 
vessel,  the  costs  incurred  in  the  arrest  and  detention  of  the  A.,  and  the  loss  of  freight 
during  the  time  the  B.'s  repairs  were  going  on. 

This  was  an  action  for  the  breach  of  an  agreement. 

The  first  count  of  the  declaration  stated  that,  before  and  at  the  time  of  the  making 
of  the  agreement  thereinafter  mentioned,  the  plaintiffs  were  the  owners  of  a  certain 
ship  or  vessel  called  the  "  Westward  Ho  '. "  and  that  one  C.  T.  Mitcheson  was  the 
owner  of  a  certain  [2]  other  ship  or  vessel  called  the  "  Grenfells,"  and  the  said  C.  T. 
Mitcheson  had  effected  with  the  defendants,  as  representing  the  Western  Insurance 
Club  of  Topsham,  and  also  with  the  Sunderland  Insurance  Club,  represented  by 
the  said  C.  T.  Mitcheson  himself,  insurances  upon  the  said  ship  the  "  Grenfells," 
including  the  usual  collision  clause,  whereby  the  said  insurance  clubs  became  insurers 
to  the  said  C.  T.  Mitcheson  against  the  damages  which  he  might  become  liable  to 
by  reason  of  the  said  ship  the  "  Grenfells  "  running  down  and  coming  into  collision 
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with  and  iiijuiiug  any  other  ship :  That  the  said  ship  the  "  Gienfells  "  had  dining 
the  continuance  of  the  said  insurance  run  down  and  come  into  collision  with  and 
injured  the  said  ship  of  the  plaintiffs  called  the  "  Westward  Ho ! "  and  the  said 
ship  of  the  plaintiffs  called  the  "  Grenfells  "  had  been  thereupon  arrested,  and  then 
continued  under  arrest  at  the  suit  of  the  plaintiffs,  by  process  out  of  the  high  court  of 
Admiralty  :  That  an  agreement  was  thereupon  mutually  entered  into  between  the 
plaintiffs  and  the  defendants  and  the  said  C.  T.  Mitcheson  in  the  words  and  figures 
following,  that  is  to  say,  "An  agreement  made  the  13th  day  of  March,  1^*63,  bet\veen 
George  Heard,  of  Biddeford,  in  the  county  of  Devon,  ship-owner,  on  behalf  of  him- 
self and  William  Heard,  his  co-partner  (under  the  firm  of  Heard,  Brothers),  of  the 
first  part,  Charles  Turner  Mitcheson,  of  Sunderland,  in  the  county  of  Durham,  ship- 
ownei-,  of  the  second  part,  John  Holman  &  Sons,  of  Topsham,  in  the  said  county  of 
Devon,  merchants,  on  behalf  of  the  Western  Insurance  Club  of  Topsham  aforesaid,  of 
the  third  part,  and  Charles  Turner  Mitcheson,  of  Sunderland  aforesaid,  on  behalf  of 
the  Sunderland  Insurance  Club,  of  the  fourth  part :  Whei-eas,  the  said  Heard, 
Brothers,  are  the  owners  of  the  ship  "  Westward  Ho  ! ''  and  the  said  C.  T.  Mitcheson 
the  owner  of  the  ship  "Grenfells";  and,  the  said  ship  "  Grenfells  "  [3]  having  run 
into  and  injuied  the  said  ship  "  Westward  Ho  '  "  the  said  ship  "  Grenfells  "  has  been 
arrested  and  now  continues  under  arrest :  And  whereas,  on  the  application  of  the  said 
parties  of  the  second,  third,  and  fourth  parts,  the  said  Messrs.  Heard,  Brotheis,  have 
agreed  to  release  the  said  ship  "  Grenfells  "  on  the  terms  and  conditions  hereinafter 
appearing :  Now,  these  presents  witness,  and  the  parties  to  these  presents  mutually 
agree  with  each  other,  as  follows, — the  said  Messrs.  Heard,  Brothers,  shall  forthwith 
release  the  said  ship  "  Grenfells  "  from  the  said  arrest,  and,  in  consideration  thereof, 
the  said  parties  of  the  second,  third,  and  fourth  parts,  some  or  one  of  them,  shall  forth- 
with pay  or  cause  to  be  paid  to  the  said  Messrs.  Heard,  Brother's,  the  aniount  of  damage 
v:hkh  the  said  ship  "Westward  Ho.'"  has  received  from  the  said  coUisiun,  and  that  the 
whole  of  the  said  parties  of  the  second,  third,  and  fourth  parts  shall  be  and  are  hereby 
declared  to  be,  in  proportion  to  their  respective  interests,  liable  to  pay  the  same 
amount  of  damages,  and  also  the  costs  of  the  proceedings  in  the  court  of  Admiralty 
against  the  ship :  And  it  is  further  agreed  between  the  said  several  parties  hereto, 
that,  if  an\'  dispute  or  difference  shall  arise  between  the  said  Messrs.  Heard,  Brothers, 
and  the  said  other  parties  heieto,  or  any  or  either  of  them,  with  respect  to  the  amount 
of  damages  claimed  by  the  said  ^lessrs.  Heard,  Brothers,  Ijy  reason  of  the  said  collision, 
the  said  amount  shall  be  referred  to  the  award  and  determination  of  W.  Richards,  Esq., 
of  New  City  Chambers,  Bishopsgate  Street,  London,  whose  decision  shall  be  final  and 
conclusive  between  the  parties  ;  and  any  party  hereto  may  make  these  presents  a  rule 
of  any  one  of  Her  Majesty's  courts  at  Westminster  : "  Averment  that,  afterwards  the 
said  plaintiff's  did  release  the  said  ship  the  "Grenfells,"  according  to  the  said  agree- 
ment ;  and  that  a  dispute  then  arose  [4]  between  the  plaintiffs  and  the  defendants  and 
the  said  other  party,  as  to  the  amount  of  damages  claimed  by  the  plaintiffs  by  reason 
of  the  said  collision,  and  thereupon  the  said  amount  was  referred,  according  to  the 
terms  of  the  said  agreement,  to  the  award  and  determination  of  the  said  William 
Richards,  who  thereupon,  after  entertaining  the  said  matter  so  referred  to  him,  and 
hearing  the  various  allegations  and  evidence  of  the  parties,  duly  made  and  published 
his  award  of  and  concerning  the  matter  so  referred  to  him,  according  to  the  terms  of 
the  said  agreement,  and  thereupon  awarded  and  determined  that  the  amount  of  damages 
which  the  plaintiffs  were  entitled  to  be  paid  by  reason  of  the  said  collision  within  the 
true  intent  and  meaning  of  the  said  agi-eement  was  a  certain  large  sum  of  money  to 
wit,  the  sum  of  20731.  Os.  lOd.  :  That  the  said  costs  of  the  proceedings  in  the  court  of 
Admiralty  amounted  to  a  large  sum  of  money,  to  wit,  the  sum  of  191.  15s.  Id.  :  That 
all  conditions  precedent  were  performed  and  fulfilled  necessary  to  entitle  the  plaintifis 
to  be  paid  by  the  defendants  a  large  sum  of  money,  being  a  proportionate  part  of  the 
said  several  sums  of  money  for  which  the  defendants  were  liable  in  proportion  to  their 
said  interests,  and  according  to  the  terms  of  the  said  agreement,  amounting  in  the 
whole  to  the  sum  of  20921.  1.5s.  lid.  ;  and  that,  although  the  defendants  had  paid  to 
the  plaintifis  part  of  the  said  sum,  yet  they  had  neglected  to  pay  the  said  residue, 
amounting  to  5191.  Is.  2d.,  which  still  remained  due  and  unpaid. 

There  was  also  a  count  for  money  had  and  received,  and  money  found  due  upon 
accounts  stated. 

The  cause  was  tiied  before  Erie,  C.  J.,  at  the  sittings  in  London  after  Michaelmas 
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Term  last.  The  facts  were  as  follows  :— The  plaintiffs  were  the  owners  of  a  ship 
called  the  "  Westward  Ho  !  "  The  defendants  were  [5]  the  managers  of  an  insuiance 
club  at  Topsham,  in  the  county  of  Devon,  in  which  a  vessel  called  the  "Grenfells," 
owned  by  one  C.  T.  Mitcheson,  was  insured  for  20001.  hy  a  policy  dated  the  30th  of 
March,  1862,  subject,  amongst  others,  to  the  following  condition  :— 

"  XVII.  That,  in  case  of  damage  or  loss  by  contact  which  any  ship  in  this  associa- 
tion may  do  to  others,  this  society'shall  be  liable  to  contribute  its  proportion,  but  not 
beyond  the  sum  insured,  and  also  law  costs  given  in  any  suit  or  action  defended  by 
the  previous  consent  in  wiiting  of  the  managers  upon  this  policy  ;  but  in  no  case  shall 
this  society  pay  for  loss  or  damage  to  one  or  both  ships  more  than  the  sum  insured  on 
this  policy." 

Mitchcson's  ves.sel  the  "  Grenfells,"  on  the  21st  of  February,  186.3,  ran  down  the 
plaintitis'  vessel  "  \yestward  Ho  I  "  off  Beachey  Head,  whilst  on  a  voyage  to  Bonrdeaux. 
The  former  vessel  was  compelled  to  put  back  ;  and  the  owners  of  the  "  Westward  Ho  !  " 
hearing  of  the  collision,  caused  the  "  Grenfells  "  to  be  arrested  on  process  out  of  the 
Admiralty  court.  If  the  "Grenfells  "  was  liable  for  this  collision,  the  defendants,  by 
the  tei-ms  of  his  policy,  were  bound  to  recoup  Mitcheson,  her  owner.  Accordingly, 
Mitcheson,  being  desirous  of  procuring  the  release  of  the  "Grenfells,"  called  upon  the 
defendants  to  make  some  arrangement  with  the  plaintiffs  for  that  purpose  :  and  in 
the  result  the  agreement  of  the  ISth  of  March,  1863,  set  out  in  the  declaration,  was 
entered  into  ;  and  at  the  I'equest  of  Mitcheson  a  sum  of  15001.  was  paid  by  the  defen- 
dants to  the  plaintiffs,  without  prejudice  to  the  rights  of  the  I'espective  parties.  The 
plaintiffs  claiming  to  be  entitled,  in  addition  to  the  cost  of  repairs  rendered  necessary 
by  the  collision,  to  dJimages  for  the  loss  of  the  use  of  their  ship  whilst  the  repairs  were 
going  on,  and  the  defendants  and  Mitcheson  disputing  their  right  thereto,  the  [6] 
matter  was  pursuant  to  the  stipulation  in  the  agreement  referred  to  Mr.  Kichards, 
who  on  the  24th  of  March  made  his  award,  finding  that  13371.  13s.  6d,  was  the  amount 
of  the  damage  which  the  said  ship  "Westward  Ho  !"  had  received  from  the  said  collision  ; 
and,  I'eciting  in  his  awaitl  that  the  said  Messrs.  Heard,  Brothers,  having,  in  addition 
to  the  claim  for  damages  which  the  said  ship  "  Westward  Ho  !  "  had  received  from  the 
said  collision,  made  a  claim  for  further  damages  by  reason  of  such  collision,  such 
further  damages  being  in  respect  of  the  detention  of  the  "  Westward  Ho  !  "during  the 
time  the  damages  sustained  by  the  said  ship  by  the  collision  were  being  repaired,  and 
otherwise  by  reason  of  the  said  collision, — such  further  damages  not  being  any  portion 
of  the  aforesaid  damages  which  the  said  ship  "  Westward  Ho ! ''  had  received  from 
the  said  collision, — he  further  awarded  that  the  sum  of  7351.  7s.  4d.  was  the  amount 
of  such  further  damages  so  sustained  by  the  said  Messrs.  Heai-d,  Brothers,  by  reason  of 
the  said  collision. 

The  plaintiffs  had  incurred  costs  in  the  Admiralty  court  in  respect  of  the  detention 
of  the  "  Grenfells  "  to  the  amount  of  191.  15s.  Id.  The  defendants  refusing  to  pay 
either  the  sum  awarded  or  these  costs,  the  present  action  was  brought. 

A  verdict  was  taken  for  the  plaintiff  for  5191.  15s.  Id.,  leave  being  reserved  to  the 
defendants  to  move. 

Mellish,  Q.  C,  accordingly,  in  llilaiy  Term  last,  obtained  a  rule  nisi  to  enter  a 
verdict  for  the  defendants,  or  a  nonsuit,  on  the  gi'ound  that  the  defendants  were  only 
liable  foi'  the  damage  which  the  "  Westward  Ho  1  "  had  sustained  by  the  collision,  and 
not  for  the  further  damage  sustained  by  the  plaintiffs  in  respect  of  her  detention. 

Lush,  Q.  C.,  and  Watkin  Williams,  now  shewed  cause.  [7]  The  question  is 
vi'hether  the  plaintiffs'  claim  under  the  agreement  of  the  13th  of  March,  1863,  is  to  be 
limited  to  the  sum  necessary  to  repair  the  damage  sustained  by  their  vessel  in  the 
collision,  or  whether  they  are  not  entitled  to  such  damages  as  they  would  have  recovered 
in  the  Admiralty  court  or  by  an  action  in  this  court,  viz.  loss  of  the  freight  whilst  the 
repairs  were  going  on.  That  they  would  have  recovered  in  the  Admiralty  court  that 
which  they  now  claim,  is  clear.  The  rule  is  stated  in  Maclachlan  on  Shipping,  285,— 
"The  measure  of  damages  to  be  given  in  these  cases  is,  the  amount  of  the  injury 
sustained,  subject  to  no  deduction  for  new  work  in  repairs,  such  as  the  law  of  insurance 
recognizes  (a),  but  calculated,  for  actual  loss,  upon  the  principle  of  furnishing  to  the 

(a)  The  insurance  rule  is,  to  assess  the  damage  at  two  thii-ds  of  the  value  of  the 
new  work  :  Da  Costa  v.  Netonharn,  2  T.  R.  407  :  Poinqdestre  v.  Royal  Exchange  Assur- 
ance Company,  K.  &  M.  378  ;  2  Arnould  on  Insurance,' 2iid  edit.  p.  996. 
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party  a  complete  indemnification  :  The  Gazelle,  2  W.  Rob  Ad.  279  ;  The  MntcMesa, 
10  Jurist,  1017.  He  i.s  not  entitled,  however,  to  a  new  ship  for  an  old  one,  or  a  sum 
equal  to  the  gross  freight  which  was  at  the  time  being  earned,  or  to  a  supposititious 
claim  of  so  much  per  day  during  her  detetition  for  repairs,  made  on  a  mere  assumption 
that  contingencies  during  all  that  time  would  have  been  certainties  both  as  to  employ- 
ment and  iiire  :  The  Gazelle,  2  W.  Rob.  Ad.  279  ;  The  Clarence,  3  W.  Kob.  Ad.  283. 
But,  where  a  smack  was  run  down  whilst  rendering  salvage  services  to  a  foreign  ship, 
the  value  of  these,  as  if  the\'  had  been  prosperously  completed,  was  allowed  in  addition 
to  the  other  compensation  :  The  Belsey  Caines,  2  Hagg.  28.  Consequential  damage, 
when  it  naturally  arises  out  of  the  same  collision,  as  proximate  cause  thereto,  is  recover- 
able at  common  law,  or  in  the  court  of  Admiralty  in  the  same  proceedings.  Where  a 
fishing-[8]-smack,  on  a  voyage  to  Norway  for  a  cargo  of  lobsters,  was  disabled  by  a 
collision,  the  freight  of  the  substitute  vessel  was  allowed  also :  The  Yorkdiireman, 
2  Hagg.  30,  n.  A  collier  from  Newcastle  for  West  Cowcs  was  struck  by  the  "  Mellona  " 
when  ort'  Newarp  Sand  :  she  afterwards,  the  same  night,  became  unmanageable,  missed 
stays,  and  stranded,  becoming  a  total  wi'eck ;  and  the  owners  of  the  "  Mellona  "  were 
condemned  in  the  full  value  of  the  vessel,  the  presumption  of  law  being,  in  the  absence 
of  proof  to  the  contrary,  that  the  collier  became  unmanageable  in  consequence  of  the 
prior  collision  :  The  Mellona,  3  W.  Rob.  Ad.  7.  The  "  Blenheim,"  on  a  dark,  squally, 
and  tempestuous  night,  ran  foul  of  the  "  Unition,"  the  crew  of  which,  thinking  she 
could  not  live,  abandoned  her  for  the  "  Blenheim  "  ;  but  the  "  Unition  "  was  afterwards 
found  at  sea,  and  brought  into  port,  and  the  sum  of  4201.  paid  to  the  salvors  was 
recovered  from  the  owners  of  the  "  Blenheim"  :  The  Blenheim.,  1  Eccl.  &  Adm.  R.  285. 
Whether  the  costs  of  defending  a  salvage  suit  be  recoverable,  as  consequential  damage, 
depends  on  the  i-easonableness  of  taking  that  course,  which  at  common  law  is  a  question 
for  the  jury, — Tindal  v.  Bell,  11  M.  &  W.  228:  and  in  the  Admiralty  court  for  the 
judge, — The  Legatuf,  1  Swab.  Ad.  168.  It  never  could  have  been  intended  by  this 
compromise  to  abandon  any  advantage  which  the  plaintiffs  had  :  the  only  object  of 
Mitcheson  and  the  defendants  was,  to  free  the  "  Grenfells  "  from  the  arrest.  They 
now  rely  on  the  words  at  the  commencement  of  the  agreement  of  the  13th  of  March, 
"  the  amount  of  damage  which  the  said  ship  '  Westward  Ho  ! '  has  received  from  the 
said  collision."  That,  however,  obviously  means  the  damage  which  her  owners  have 
sustained  from  the  collision. 

Mellish,  Q.  C,  and  T.  Jones,  in  support  of  the  rule.  [9]  The  17th  article  of  the 
association  is  incorporated  into  the  agreement.  The  simple  question  is,  for  what  the 
defendants  have  agreed  to  be  bound.  That  depends  upon  the  words  of  the  guarantie, 
which  limit  the  claimants  to  the  damage  which  "the  said  ship  'Westward  Ho  !'  has 
received  from  the  said  collision."  They  now  claim  to  be  entitled,  in  addition,  to  conse- 
quential damage  arising  from  the  detention  of  the  ship  while  under  repair.  This  they 
clearly  cannot  "be  under  this  agreement.  There  is  a  remarkable  resemblance  between 
the  language  of  the  agreement  and  that  of  the  17th  rule  of  the  club,  shewing  an  inten- 
tion to  limit  the  damages  recoverable  against  the  defendants  to  the  direct  and 
immediate  consequences  of  the  contact.  There  is  nothing  in  the  agreement  to  contra- 
vene the  sense  in  which  the  words  are  used  in  the  condition. 

Erle,  C.  J.  The  question  in  this  case  is,  whether  the  plaintiffs  are  entitled  to 
recover  under  the  agreement  of  the  13th  of  March  the  same  amount  of  damages 
which  they  would  have  been  entitled  to  recover  in  the  court  of  Admiralty,  by  which 
court  the  ship  had  been  detained,  provided  the  amount  do  not  exceed  the  sum  of 
20001.  insured  by  the  association,  represented  by  the  defendants  upon  the  ship 
"Gr'enfells."  I  am  of  opinion  that  they  are,— that  is,  that  they  are  entitled  to 
recover  the  expenses  of  repairs  rendered  necessary  by  the  collision,  and  also  compensa- 
tion for  the  loss  of  the  profits  they  would  have  made  fi'om  the  use  of  their  vessel  if  the 
collision  had  not  occurred.  The  agreement  recites  that  the  plaintiffs  are  the  owners 
of  the  "Westward  Ho!"  that  the  ship  "Grenfells"  (which  was  insured  in  the  defen- 
dants' club),  having  run  into  and  injured  the  said  ship  "  Westward  Ho  '.  "  the  said  ship 
"  Grenfells  "  had  been  arrested  and  remained  under  arrest,  and  that,  on  the  applica- 
tion of  (amongst  others)  [10]  the  defendants,  the  plaintiffs  had  agreed  to  release  her 
on  the  terms  thereinafter  mentioned.  If  the  plaintiffs  have  given  up  anything,  there  is 
ample  consideration  for  the  defendants'  promise.  Have  the  plaintiffs,  by  releasing  the 
ship,  given  up  their  right  to  recover  by  the  proceedings  in  the  Admiralty  court 
damages  for  the  loss  of  freight  ?     It  is  contended  that  they  have,  because  the  agree- 
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ment  is  that  the  parties  of  the  second,  third,  and  fourth  part,  some  or  one  of  them, 
will  pay  them  "  the  amount  of  damage  which  the  said  ship  '  Westward  Ho !  '  has 
received  from  the  said  collision."  It  is  urged  on  the  part  of  the  defendants  that  this 
is  confined  to  the  injury  done  to  the  frame  of  the  ship.  I  am,  however,  of  opinion 
that,  without  straining  the  language  of  the  agreement,  it  may  properly  be  held  to  mean 
any  amount  of  damage  or  injury  which  the  owner  of  the  vessel  have  sustained  by  or 
in  consequence  of  the  collision.  The  amount  of  damage  is,  the  money  required  to 
recoup  the  plaintiffs.  I  think  the  instrument  is  fairly  capable  of  that  construction. 
When  we  refer  to  the  policy  on  the  "Grenfells,"  we  find  that  the  defendants  con- 
tracted upon  the  terms  mentioned  in  the  17th  article  of  the  club  regulations,  the 
words  of  which  are,  that,  "  in  case  of  damage  or  loss  by  contact  which  any  ship  in  this 
association  may  do  to  others,  this  society  shall  be  liable  to  contribute  its  proportion, 
but  not  beyond  the  sum  insured,  and  also  law  costs  given  in  any  suit  or  action  defended 
by  the  previous  consent  in  writing  of  the  managers  upon  this  policy."  The  defen- 
dants are  to  pay  in  case  of  any  damage  which  the  "  Grenfells  "  may  do  to  any  other 
ship  :  that  may  be  by  collision  ;  and  they  are  also  to  pay  for  anj'  loss  by  contact  of 
the  "Grenfells"  with  any  other  ship.  Loss  by  contact  is,  amongst  other  things,  loss 
of  the  freight  which  the  ship  would  have  earned  if  she  had  not  been  crippled  by  the 
collision.  I  agree  with  Mr.  [11]  ]\Iellish  that  the  defendants  were  placed  in  a  position 
of  difficulty :  and  I  hope  that,  having  by  this  judgment  paid  all  that  they  are  liable 
for  to  these  plaintiffs,  they  may  be  held  harmless  elsewhere. 

Byles,  J.  I  am  of  the  same  opinion.  The  question  is,  what  is  the  meaning  of 
the  word  "  ship  "  in  this  agreement.  Are  we  to  give  it  its  strict  and  literal  meaning"? 
or,  are  we  to  construe  it  as  the  parties  evidently  intended  it  should  be  construed  I  The 
consequence  of  the  former  construction  would  be,  that  the  plaintiffs  are  to  receive  the 
amount  of  the  actual  damage  done  to  the  frame  of  the  ship,  and  the  costs  incurred  in 
the  Admiralty  court,  but  are  to  get  nothing  for  the  consequential  damage  arising  from 
the  ship's  detention.  Looking  at  the  recitals  and  at  the  operative  part  of  the  agree- 
ment, I  think  we  shall  best  carry  out  the  real  intention  of  the  parties  by  construing 
"ship"  to  mean  "the  owners."  The  poverty  of  our  language  compels  us  frequently 
to  use  expressions  which  do  not  with  precise  accuracy  define  what  we  mean.  Hence 
the  use  of  many  elliptical  phrases  :  for  instance,  when  we  speak  of  "  the  Cabinet,"  we 
mean  the  members  who  sit  there :  so,  when  we  speak  of  "  the  Bar,"  we  mean  the 
members  of  that  bodv  who  occupy  places  whether  within  or  behind  the  bar.  I  cannot 
entertain  anj-  doubt. 

Keating,  J.  I  am  entirely  of  the  same  opinion.  The  meaning  of  the  agreement 
is  plain,  when  regard  is  had  to  the  circumstances  existing  at  the  time  it  was  entered 
into.  The  plaintiffs  had  the  security  of  the  "  Grenfells."  In  the  proceeding  in  the 
Admiralty  court  they  would  have  recovered  all  they  are  now  claiming.  They  gave 
up  the  security  of  the  ship  on  the  faith  of  the  undertaking  by  the  other  parties  to  [12] 
the  agreement  to  pay  them  all  the  damages  their  ship  had  sustained  by  the  collision. 
It  is  scarcely  conceivable  that  the  plaintiffs  should  have  intended  to  part  with  the 
security  they  held,  without  getting  the  same  amount  of  compensation  that  they  would 
have  received  by  retaining  the  "  Grenfells  "  under  arrest.  If  the  agreement  is  fairly 
susceptible  of  a  construction  which  will  carry  that  intention  into  effect,  I  think  we  are 
bound  to  place  that  construction  upon  it. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  Reading  this  agreement  accord- 
ing to  the  most  legitimate  mode  of  construction,  and  having  regard  to  the  surround- 
ing circumstances,  I  have  no  hesitation  in  coming  to  the  conclusion  that  by  "  ship  " 
the  parties  meant  "  the  owners  of  the  ship."  It  was,  no  doubt,  the  intention  of  the 
parties  that  the  plaintiffs  should  recover  under  the  agreement  all  the  damages  which 
he  would  have  recovered  by  the  proceedings  in  the  Admiralty  court,  and'  that  the 
aniount  only  should  be  referred  to  Mr.  Richards,  in  case  they  differed.  The  gi-eatest 
injustice  would  be  done  in  this  as  in  many  cases  by  adhering  strictly  to  the  mere 
letter. 

Rule  discharged. 
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[13]     Hunt  and  Another  v.  Harris.    April  25th,  1865. 

[S.  C.  3i  L.  J.  C.  P.  249  ,:  12  L.  T.  421  :  11  Jur.  N.  S.  485  ;  13  W.  R.  742.     Explained 
and  discussed,  FiUingham  v.  IFood,  [1891]  1  Ch.  51.] 

1.  A.  was  lessee  for  ninetv-nine  years  of  premises  in  the  city  of  London,  the  whole  of 
which  were  underlet  liy  him  for  improved  rents  to  peisons  who  took  each  an 
interest  in  his  portion  of  them  greater  than  that  of  a  tenant  from  year  to  year : — 
Held,  that  A.  was,  nevertheless,  li.able,  as  an  "  adjoining  owner,"  to  contribute  to 
the  expense  of  repairing  or  rebuilding  a  party-wall  by  his  neighbour,  under  the 
Metropolitan  Building  Act,  18  &  19  Viet.  c.  122. — 2.  Whether  he  had  any  remedy 
over  against  his  under-tenants,  qmere  ? 

This  was  an  action  brought  to  recover  contribution  to  a  party-structure  under  the 
Metropolitan  Building  Act,  1855,  18  &  19  Vict.  c.  122. 

The  first  count  of  the  declaration  stated  that  the  plaintiffs  and  the  defendant  were 
severally  owners  of  a  certain  party-wall  and  structure  within  the  meaning  of  the 
Metropolitan  Building  Act,  1855,  and  situate  within  the  city  of  London,  the  said 
party -wall  or  structure  being  a  party- wall,  and  situate  on  the  west  side  of  the  premises 
of  the  plaintiffs,  being  No.  37  Eastcheap,  and  on  the  east  side  of  the  premises  of  the 
plaintiffs  being  Xo.  38  Eastcheap,  in  the  city  of  London,  which  said  party-wall  or 
structure  then  was  in  a  dangerous  state,  and  defective  and  out  of  repair  ;  and  the 
commissioners  of  sewers  of  the  city  of  London  then  caused  a  survey  of  the  said  party- 
wall  and  structure  to  be  made  by  a  competent  surveyor,  who  duly  surveyed  the  same, 
and,  upon  the  completion  of  his  survey,  certified  to  the  said  commissioners  his  opinion 
as  to  the  state  of  such  party-wall  and  structure,  to  the  effect  that  the  same  was  in  a 
dangerous  state  :  that  afterwards  the  commissioners  gave  and  served,  and  caused  to 
be  given  and  served  upon  the  plaintiffs  and  the  defendant,  then  being  such  owners 
as  aforesaid,  a  notice  in  writing  in  the  words  and  figures  following,  that  is  to  say, — 

"Metropolitan  Building  Act,  1855. 
"  Dangerous  party-structures. 

"  To  the  owners  and  occupiers  of  the  party-structure,  being  a  party-wall,  and 
situate  on  the  west  side  of  premises  No.  37  Eastcheap,  and  on  the  east  side  of  premises 
No.  38  Eastcheap,  in  the  city  of  London,  and  whomsoever  else  it  may  concern  : 

[14]  "  In  pursuance  of  the  provisions  of  the  said  act,  I  hereby,  as  the  principal 
clerk  and  for  and  on  behalf  of  the  commissioners  of  sewers  of  the  city  of  London,  give 
you  and  each  and  every  of  you  notice,  that,  it  having  been  made  known  to  the  said 
commissioners  that  the  party-structiiie  as  aforesaid  is  in  a  dangerous  state,  the  said 
commissioners  require  *  a  survey  of  the  same  to  be  made  by  a  competent  surveyor, 
who,  having  certified  that  the  said  party  wall  is  in  a  dangerous  state,  the  said  com- 
missioners require  you  forthwith  to  pull  down  the  upper  portion  thereof  where  over- 
hanging, and  for  the  distance  downwaids  of  about  six  feet  below  the  parapet;  also  cut 
away  and  make  good  with  brick-work  in  cement — the  defective  portions  next  the 
street  to  the  extent  of  recess  in  wall,  the  defective  portion  at  back  of  premises  from 
the  girder  upwards,  and  extending  about  twelve  feet  north  therefrom,  and  the  cracked 
and  defective  portions  of  the  remainder  of  the  wall  ;  and  also,  as  the  said  wall  has 
been  built  without  proper  footings,  to  underpin  the  same  with  brick-work  in  cement, 
and  form  proper  sets-off  as  required  by  the  Metropolitan  Building  Act: 

"  And  I  fiuther  give  you  and  each  and  everv  of  you  notice,  that,  if  for  the  space 
of  six  days  from  the  sei'vice  hereof  you  fail  to  comply  with  the  requisitions  of  this 
notice,  the  said  commissioners  will  make  complaint  thereof  before  a  justice  of  the  peace, 
and  take  such  other  proceedings  in  relation  to  the  said  party-structure  as  are 
authoi-ized  by  the  said  act,  and  as  may  be  necessarv  or  expedient.  Dated  this  16th 
day  of  June,  1863."  (Signed)        "Joseph  Daw. 

"  Sewers  Office,  Guildhall,  London. 

"N.B.— This  notice  does  not  supersede  the  necessity  of   your   giving  the  usual 

*  Sic. 
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notice  to  the  district-survevor  two  days  before  commencing  the  work  of  re-[15]-bailding, 
&c.,  agreeably  to  the  38th  section  of' the  IS  &  19  Vict.  c.  122,  and  Part  I." 

That  the  plaintiffs,  after  receiving  such  notice,  and  within  a  reasonable  time  in  that 
behalf,  and  while  the  plaintifls  and  the  defendant  continued  such  owners  as  aforesaid, 
did  and  caused  to  be  done  the  works  in  the  said  notice  specified,  the  same  being  neces- 
sary works  to  be  done  in  respect  of  the  then  dangerous  state  of  the  said  party-wall 
and  structure,  and  of  the  same  being  defective  and  out  of  repair :  that,  in  the  doing 
of  the  said  works,  the  plaintiffs  were  necessarily  obliged  to  repair,  restore,  and  make 
good  the  internal  works  and  finishings  of  and  upon  No.  37  Eastcheap  aforesaid,  then 
being  such  premises  of  the  defendant  as  aforesaid,  which  said  internal  works  and 
finishings  were  necessarily  damaged  and  destroyed  by  the  doing  of  the  fii-st-mentioned 
works  :"that  the  plaintiffs  and  the  defendant  always  made  equal  use  of  the  said  party- 
wall  and  structure,  and  that  the  defendant  alone  made  use  of  the  said  internal  works 
and  finishings  :  that  the  plaintifls  were  buihUng-mmers,  and  the  defendant  was  adjoin- 
iny-otmier,  within  the  meaning  of  the  said  act,  and  the  plaintiff's,  as  such  building- 
owners  as  aforesaid,  within  one  month  after  the  completion  of  the  said  works,  delivered 
to  the  defendant,  as  such  adjoining-owner  as  afore.said,  an  account  in  writing  dulj^ 
made  out  of  the  expense  of  the  said  several  works,  duly  valued  ;  and  the  defendant 
did  not  within  one  month  after  the  delivery  of  such  account  declare  his  dissatisfaction 
to  the  party  delivering  the  same,  by  notice  in  writing  given  by  the  defendant  or  his 
agent,  and  specifying  his  objections  thereto  :  Averment,  that  all  things  had  been  done, 
and  all  times  had  elapsed,  and  all  conditions  had  been  fulfilled,  necessary  to  entitle 
the  plaintiffs  to  have  and  recover  from  the  defendant,  under  the  provisions  of  the  said 
Metropolitan  Building  [16]  Act,  1855,  one  moiety  of  the  expense  of  doing  the  first 
above-mentioned  works, — the  said  moiety  being  521.  15s.  8d., — and  the  whole  of  the 
expense  of  repairing,  restoring,  and  making  good  the  said  internal  works  and  finishings, 
— the  same  being  331.  14s.  Id., — and  to  maintain  this  action  for  the  recoveiy  thereof : 
Breach,  that  the  defendant  had  not  paid  either  of  the  said  sums,  although  duly 
demanded. 

There  were  also  counts  for  work  and  materials,  money  paid,  and  money  found  due 
on  accounts  stated. 

The  defendant  pleaded  to  the  first  count, — 1.  That  he  was  not  owner  of  the  said 
party-wall  or  structure,  as  alleged, — 2.  That  the  said  party-wall  or  structure  was  not 
dangerous,  as  alleged, — 3.  That  it  was  not  made  known  to  the  commissioners  of  sewers 
of  the  city  of  London  that  the  said  structure  was  in  a  dangerous  state, — 4.  That  the 
said  commissioners  did  not  require  or  cause  to  be  made  a  survey  of  the  said  party-wall 
or  stt'ucture,  as  alleged, — 5.  That  the  said  party-structui-e  was  not  surveyed,  as  alleged, 
— 6.  That  the  surve^'or  did  not  certify  to  the  said  commissioners  his  opinion  to  the 
effect  that  the  said  party-wall  or  structure  was  in  a  dangerous  state,  as  alleged, — 7. 
That,  at  the  said  times  when,  lVc.  in  the  first  count  mentioned,  the  said  party-wall  or 
structure  had  been  and  was  made  dangerous  by  the  plaintiffs,  and  that,  having  so  made 
the  same  dangerous,  they  of  their  own  wrong  made  known  the  same  to  the  .said  com- 
missioners, and  caused  and  procured  the  said  commissioners  to  require  the  same  to  be 
surveyed,  and  caused  the  said  survey,  certificate,  and  the  said  notice  to  be  given  by 
the  said  commis.sioners,  and  they  wrongfully  caused  the  proceedings  of  the  said  com- 
missioners for  the  purpose  of  throwing  on  the  defendant  part  of  the  expense  of  repair- 
ing the  damage  done  to  the  said  party-wall  or  structure  by  themselves  the  plaintiffs, 
—  8.  That  the  [17]  said  commissioners  did  not  give  or  serve,  or  cause  to  be  given  or 
served,  the  notice  in  the  first  count  mentioned,  "as  therein  alleged,— 9.  That  the  said 
works  were  not  done  or  caused  to  be  done  by  the  plaintiff's  after  receiving  the  said 
notice,  or  within  a  reasonable  time  in  that  behalf,  as  alleged,— 10.  That  the  defendant 
did  not  make  use  of  the  said  party-wall  or  structure,  internal  walls,  and  finishings,  as 
alleged,— 11.  That  the  plaintiffs  did  not,  within  one  month  after  the  completion  of  the 
said  works,  deliver  to  the  defendant  an  account  in  writing  of  the  expense  of  the  said 
several  works,  as  alleged,— 12.  That  he  did,  within  one  month  after  the  delivery  of 
the  said  account,  being  dissatisfied  therewith,  express  his  dissatisfaction  to  the  plaintiff's 
by  notice  in  writing  given  by  his  agent,  and  specifying  his  objections  thereto,— 13. 
That  payment  of  the  said  account  was  not  demanded  of  him,  as  alleged, — and  to  the 
common  counts,— 14.  Never  indebted.     Issue  thereon. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London  after  Michaelmas 
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Term,  when  the  following  facts  appeared  in  evidence  :— The  plaintiffs,  Messrs.  Hunt  & 
Crombie,  were  merchants  carrying  on  business  at  Nos.  38  and  39  Eastcheap,  in  the 
city  of  London,  of  which  premises  they  were  lessees.  The  defendant  was  the  lessee 
for  the  term  of  ninety-nine  years  of  Xo.  37.  The  ground-floor  and  basement  he  had 
let  to  one  Collins  for  a  term  of  twentj'-one  years  :  the  second  and  third  floors  he  had 
demised  to  one  Berridge,  under  an  agreement  not  under  seal,  for  four  years  and  a  half 
and  a  half-quarter  ;  as  to  the  first  floor,  no  account  was  given  :  but  it  was  assumed 
that  it  also  was  let  to  some  other  person  at  a  rent  (a)'. 

[18]  In  the  course  of  making  some  improvements  upon  their  premises,  the  plaintifi"s 
found  that  the  party-wall  between  Nos.  37  and  38  was  in  a  dangerous  state  ;  and  they 
accordingly  gave  the  defendant  the  notice  required  by  the  85th  section  of  the 
Metropolitan  Building  Act,  1855.  The  commissioners  of  sewers  having  caused  a 
survey  to  be  made,  also  gave  notice  to  both  plaintiff's  and  defendant,  under  s.  72,  that 
the  party-wall  was  iu  a  dangerous  state,  and  requiring  them  or  one  of  them  to  repair 
or  take  it  down.  In  compliance  with  this  notice,  the  plaintiff's  took  down  and  re-built 
the  party-wall,  and  brought  this  action  against  the  defendant  a.s  "  adjoining-owner " 
to  recover  the  proportion  of  the  expenses  payable  by  him. 

On  the  part  of  the  defendant,  it  was  submitted  that  he  was  not  an  "owner" 
within  the  meaning  of  the  statute,  inasmuch  as  he  had  parted  with  all  his  estate  in 
the  premises  for  an  interest  greater  than  a  tenancy  from  year  to  year,  and  consequently 
that  the  [19]  persons  to  whom  he  had  so  parted  with  his  interest  were  the  persons 
liable  (a)-. 

For  the  plaintiff's  it  was  insisted  that,  inasmuch  as  the  tenancy  under  the  parol 
agreement  amounted  to  no  more  than  a  tenancy  from  year  to  yeai-,  the  defendant  was 
at  all  events  "  owner  "  of  part  of  the  premises,  and  therefore  liable. 

Under  the  direction  of  his  Lordship,  the  jury  returned  a  verdict  for  the  plaintiff's 
for  the  amount  claimed,  reserving  leave  to  the  defendant  to  move  to  enter  the  verdict 
for  him  if  the  court  should  be  of  opinion  that  under  the  circumstances  he  was 
not  liable. 

Hoggins,  Q.  C,  in  Hilary  Term  last,  obtained  a  rule  nisi  to  enter  a  verdict  for 
the  defendant,  or  a  nonsuit,  on  the  grounds, — first,  that  the  defendant  was  not  liable, 
because  he  had  underlet  all  the  premises  for  a  greater  term  than  a  tenancy  from  year 
to  year,  secondly,  that  the  plaintiff'  could  not  recover,  not  having  followed  the  direc- 
tions of  the  Metropolitan  Building  Act,  in  case  of  a  ruinous  wall,  as  directed  by  ss. 
72,  73  (b).  He  submitted  that,  having  demised  the  premises  to  persons  having  a  larger 
interest  than  that  of  tenant  from  year  to  year,  the  defendant  had  ceased  to  be  "  the 
owner,"  within  the  Metropolitan  Building  Act,  1855:  and  he  referred  to  MouriUjan, 

{aY  Collins's  lease  was  dated  the  18th  of  February,  1860.  It  demised  to  him  "  All 
that  the  ground-floor  of  the  messuage,  &c.,  and  the  cellars  under  the  same  (as  shewn 
in  a  plan  in  the  margin),  together  with  the  use  of  the  water-closet  on  the  first-floor  of 
the  said  premises,  and  the  right  of  way  or  passage  to  the  same,  as  now  used." 
Habendum  for  twenty-one  years  (wanting  one  day)  from  the  25th  of  December,  1859, 
at  the  yearly  rent  of  801.,  with  (amongst  others)  a  covenant  by  Collins,  his  executors, 
administrators,  or  assigns,  to  keep  the  demised  premises  in  repair  (damage  or  destruc- 
tion by  means  of  fire  excepted),  and  also  all  such  fixtures,  improvements,  and  additions, 
as  at  any  time  during  the  term  should  be  erected  and  made  in  and  upon  and  to  the 
premises. 

Berridge's  agreement  was  dated  the  26th  of  November,  1861.  It  purported  to 
demise  to  him  "  All  those  the  second  and  third  floors  forming  part  of  the  dwelling- 
house  situate,  &c.,"  from  the  11th  of  November  then  instant  for  four  years  and  a  half 
and  a  half  quarter  thence  next  ensuing,  at  the  yearly  rent  of  251.  And  Berridge 
agreed  to  keep  the  said  second  and  third  floors  and  the  water-closet  on  the  first  floor 
in  good  tenantable  repair,  and  to  deliver  up  the  same  at  the  end  of  the  term  in  as 
good  condition  as  the  same  then  were. 

(a)2  The  interpretation-clause,  s.  3,  enacts  that  "owner"  shall  apply  to  "every 
person  in  possession  or  receipt  either  of  the  whole  or  of  any  part  of  the  rent  or  profits 
of  any  land  or  tenement,  or  in  the  occupation  of  such  land  or  tenement  other  than  as 
a  tenant  from  year  to  year  or  for  any  less  terra,  or  as  a  tenant  at  will." 

(b)  This  latter  point  not  having  been  taken  at  the  trial,  the  rule  as  to  it  was 
abandoned  on  the  argument. 
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App.,  Lahalmondiere,  Besp.,  1  Ellis  &  Ellis,  533,  Cowen  v.  FMIlij)?,  33  Beavan,  18,  and 
Ex  parte  Saffrmi  Hill,  24  Law  J.,  M.  C.  56. 

[20]  Coleridge,  Q.  C,  and  Day,  now  shewed  cause.  The  question  is  whether  the 
defendant  is  "  owner  "  of  the  adjoining  premises  within  the  3rd  section  of  the  Metro- 
politan Building  Act,  1855,  or  whether  he  has  ceased  to  be  owner  by  reason  of  his 
having  parted  with  his  interest  to  undertenants  for  a  greater  length  of  tenancy  than 
from  year  to  year.  But  for  the  case  of  Mourilyan,  App.,  Lahahnondiere,  Efsp.,  1  Ellis 
&  Ellis,  533,  it  would  have  been  confidently  submitted  that  "owner"  meant  either 
one  who  is  in  possession  of  the  rents  and  profits  of  the  pi'emises,  or  one  having  a 
tenancy  larger  than  a  tenancy  from  year  to  year.  By  s.  72  of  the  act,  the  commissioners 
(of  police,  or,  in  the  city  of  London,  of  sewers,)  may,  upon  the  report  of  their  surveyor 
that  a  structure  is  in  a  dangerous  state,  give  written  notice  "  to  the  owner  or  occupier 
of  such  structure,"  "  to  take  down,  secure,  or  repair  the  same."  By  s.  73,  "  if  the 
owner  or  occupier  to  whom  notice  is  given  as  last  aforesaid,  fails  to  comply  with  the 
requisition  of  such  notice,"  a  justice  may,  upon  complaint  by  the  commissioners, 
"order  the  owner,  or,  on  his  default,  the  occupier,"  to  take  down,  repair,  or  secure 
the  structure  ;  and,  if  it  is  not  so  taken  down,  repaired,  or  secured  within  the  time 
named  in  such  order,  the  commissioners  may  execute  the  repairs,  "and  all  expenses 
incurred  by  the  commissioners  in  so  doing  shall  be  paid  by  the  owner  of  such  structure, 
but  without  prejiidice  to  his  right  to  recover  the  same  from  any  lessee  or  other  person 
liable  to  the  expenses  of  repairs."  In  the  case  referred  to,  the  appellants,  the  owners 
in  fee  of  premises  part  of  which  was  used  as  a  chapel,  demised  them  for  twenty-one 
years  to  one  Neill,  who  entered  into  possession.  The  chapel  was  shut  up  and 
unoccupied  except  when  used  (on  Sundays)  for  Divine  Service.  The  appellants  having 
failed  to  comply  with  a  notice  to  them  by  the  commissioners  to  repair  and  secure  the 
wall  of  the  chapel,  and  also  with  an  order  [21]  of  a  justice,  made  upon  complaint  by 
the  commissioners,  requiring  the  appellants  to  compl}'  with  the  requisition  of  such 
notice,  the  commissioners  executed  the  repairs  ;  and,  on  their  complaint,  a  justice 
made  an  order  on  the  appellants  for  payment  of  the  expenses  so  incurred  by  the 
commissioners.  On  a  case  stated  under  the  20  &  21  Vict.  c.  43,  the  court  of  Queen's 
Bench  held  that  Neill  was  the  owner  of  the  premises  within  the  meaning  of  the  statute, 
and  as  such,  was  primarily  liable  for  the  expenses  in  question  ;  and  that  the  order  for 
payment  was  bad  for  being  directed  to  the  appellants,  instead  of  to  Neill.  The  plain- 
tiffs here,  upon  the  reijuisition  of  the  commissioners,  who  had  given  them  notice  that 
the  party-wall  between  their  premises  and  the  premises  adjoining,  of  which  the  defen- 
dant was  lessee  for  a  long  term,  have  done  the  required  repairs,  and  now  call  upon 
the  defendant  to  contribute  his  proportion.  The  defendant  had  demised  part  of  his 
premises  to  one  tenant  for  twenty-one  years,  and  other  part  to  another  tenant,  under 
a  parol  agreement,  for  four  years  and  a  half.  [Byles,  J.  Giving  him  a  right  in  equity 
to  call  for  a  lease.]  A  court  of  law  cannot  recognize  equitable  interests.  [Montague 
Smith,  J.  The  construction  of  a  statute  must  be  the  same  in  all  courts.  Other  part 
was  let  to  a  third  tenant,  upon  terms  which  did  not  appear.  If  the  matter  had  been 
res  Integra,  it  would  have  been  contended  that  the  plaintift's  had  their  election  to 
proceed  either  against  the  defendant  or  against  any  one  of  the  tenants,  leaving  him  to 
obtain  contribution  from  the  others.  The  case  of  Evelyn,  App.,  Jl'hichcord,  Resp., 
Ellis,  B.  &  E.  126,  is  virtually  a  decision  at  variance  with  that  of  Mourilyan,  App., 
Labalmondier,  Resp.  It  was  there  held  that,  under  s.  51  of  the  Metropolitan  Buildings 
Act,  1855,  an  owner  of  land  in  fee-simple,  who  lets  it  [22]  on  a  building  lease  at  a 
peppercorn-rent,  is  not  liable,  as  owner,  to  the  surveyor  for  fees  in  respect  of  buildings 
afterwards  erected  on  such  land, — a  peppercorn-rent  not  being  within  the  meaning  of 
the  words  "  of  the  whole  or  of  any  part  of  the  rents  or  profits  of  any  land  or  tenement," 
in  the  interpretation-clause.  Crompton,  J.,  there  says  :  "  I  am  not  satisfied  that  the 
appellant  here  was  in  possession  of  the  rents  and  profits.  It  is  difficult  to  say  that 
the  act  does  not  point  to  either  an  actual  occvpuiian  or  a  beneficial  possession  of  rents  and 
profits.  Clearly  the  appellant  was  not  in  occupation.  Was  he,  then,  in  possession  of 
any  part  of  the  rents  or  profits  ?  I  think  that  the  legislature  meant  that  a  person 
should  be  understood  to  be  in  such  possession,  who,  by  hiimelf  w  his  tenant,  received 
either  the  rent  or  tlie  p/ivfits.  A  peppercorn-rent  cannot  be  either  rent  or  profits."  The 
atter  part  of  s.  73  provides  that  the  payment  by  the  owner  shall  not  prejudice  his 
right  to  recover  the  expenses  from  any  lessee  or  other  person  liable  for  the  same. 
Lessee"  and  "owner,"  therefore,  are  not  convertible  terms.     [Erie,  C.  J.     As  far  as 
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I  can  at  present  see,  the  case  of  Mourilyan,  A^yp.,  Lahalmondiere,  Resp.,  is  directly  in 
point.  However  much  impressed  by  your  argumeut,  we  must  adhere  to  it.]  The 
case  is  perhaps  distinguishable.  Theie,  there  was  one  demise  co-extensive  with  the 
whole  premises.  Here,  there  are  several  persons  in  occupation  of  different  parts  under 
separate  demises.  The  act  only  contemplates  one  notice :  and  the  defendant  is  in 
receipt  of  the  rents  and  profits  of  the  entire  premises,  and  he  consequently  is  the  only 
person  the  plaintiffs  could  look  to.  Suppose  a  large  building  with  a  hall  and  staircase 
in  the  centre,  and  the  rooms  on  either  side  demised  to  several  tenants, — would  the 
tenants  of  the  rooms  on  the  one  side  be  liable  to  contribute  to  the  repairs  of  the 
party-wall  at  [23]  the  other  side  ]  [Byles,  J.  How,  if  the  premises  were  mortgaged, 
and  the  mortgagee  was  in  possession  of  the  rents  and  profits?]  It  is  not  a  question 
of  legal  or  equitable  estate ;  but  who  is  in  possession  of  "  the  rents  and  profits"  of  the 
premises.  [Erie,  C.  J.  The  84th  and  88th  sections  seem  to  contemplate  an  entirety 
of  interest.  No  case  has  decided  that  a  lessee  of  one  floor  for  a  longer  period  than 
from  year  to  \'ear  is  an  adjoining  owner  within  the  sUitute.]  Then,  was  Berridge  in 
possession  of  the  second  and  third  floors  other  than  as  tenant  from  year  to  year? 
The  instrument  under  which  he  held  could  not  operate  as  a  demise :  8  &  9  Vict, 
c.  106,  s.  3.  It  only  created  a  tenancy  from  year  to  year :  Tress  v.  Sarage,  i  Ellis  & 
B.  36 ;  Stratton  v.  I'eltit,  16  C.  B.  420.  It  may  be  that  he  would  be  entitled  in  equity 
to  enforce  something  more.  [Byles,  J.  AVas  he  by  the  agreement  to  repair!]  It 
must  be  assumed  he  was.  Comn  v.  Phillips,  33  Beavan,  18,  has  but  little  application  : 
the  sole  purport  of  the  decision  there  was,  to  protect  a  person  having  an  equitable 
interest.  It  may  well  be  that,  where  a  man  has  an  interest  of  that  sort,  a  court  of 
equity  would  say  that  that  interest  should*  not  be  affected  without  notice  to  him. 
[Byles,  J.  That  proceeds  upon  the  ground  that  a  court  of  equity  considers  that  to 
be  done  which  is  contracted  to  be  done.] 

Hoggins,  Q.  C,  and  M'Intyre,  in  support  of  the  rule.     The  defendant  has  parted 
with  all  his  interest  in  the  premises  for  a  longer  period  of  time  than  is  described  in 
the  3rd  section  of  the  Metropolitan  Buildings  Act,  lS.5-5,  as  constituting  an  "owner." 
Upon  the  decided  cases,  therefore,  he  is  clearly  not  liable  to  contribute  to  the  expenses 
of  the  party-wall  in  question.     The  definition  of  "  owner  "  in  s.  3  is  "  every  person  in 
possession  or  receipt  either  of  the  whole  or  of  anj'  [24]  part  of  the  rents  or  profits  of 
any  land  or  tenement,  or  in  the  occupation  of  such  land  or  tenement  other  than  as  a 
tenant  from  year  to  year  or  for  any  less  term,  or  as  a  tenant  at  will."     The  language 
of  the  interpretiition-clause  of  the  former  Metropolitan  Building  Act,  7  &  8  Vict.  c.  84, 
was  similar.     A  house  occupied  by  a  tenant  under  a  lease  for  twenty-one  years  was 
during  the  term  accidentally  burnt,  and,  being  ruinous,  was  pulled  down  under  the 
provisions  of  that  act.     By  the  lease,  the  tenant  was  exempted  from  the  payment  of 
rent  for  the  time  that  the  house  was  untenantable  by  reason  of  an  accidental  fire. 
It  was  held  in  Ex  parte  the  Overseers  of  Saffron  Hill,  24  Law  J.,  M.  C.  56,  that  the 
expenses  thereby  incurred  could  not  be  recovered  from  the  landlord  (tenant  for  life  of 
the  reversion)  under  s.  42  of  the  act,  which  cast  the  burthen  upou  "the  owner  of 
every  such  building,  being  the  person  entitled  to  the  immediate  possession  thereof.' 
"  Though  Packenham's  rent  may  have  ceased,"  said  Crompton,  J.,  "  his  occupation 
continues.     If  there  were  crops  on  the  premises,  he  might  enter  and  take  them.     I 
concur  in  the  opinion  of  the  magistrate,  and  I  think  that  the  words  in  s.  42,  '  being 
entitled  to  immediate  possession,'  were  intioduced  expressly  to  meet  a  case  of  this 
kind."    The  judgment  of  the  court  of  Queen's  Bench  in  Mourili/an,  App.,  Labahnondiere, 
Resp.,  is  also  decisive  as  to  the  party  liable.     Cockburn,  C.  J.,  there  says  :  "  I  think 
the  appellants  are  not  the  owners  of  the  premises,  within  the  meaning  of  ss.  72,  73, 
and  are  not  therefore  the  parties  primarily  liable  for  these  expenses.     They  have  let 
the  premises  to  Xeill  for  a  term  of  twenty-one  years:  and  I  think  the  appellants  are 
right  in  contending  that,  construing  ss.  72,  73  according  to  s.  3,  the  interpretation- 
clause,  Xeill  is  to  be  considered  as  the  owner  for  the  purposes  of  the  statute.     He  is, 
in  the  language  of  [25]  s.  3,  'in  the  occupation  of  the  tenement  other  than  as  a  tenant 
from  year  to  year  or  for  any  less  term,  or  as  a  tenant  at  will.'     He  certainly  took 
possession  of  the  premises,  and  continues  in  possession  :  and  there  is  nothing  to  shew 
that  he  does  not  occupy  them,  so  far  as  premises  of  that  kind  can  be  occupied,  or 
that  there  is  any  other  occupier  than  he.     He  is  therefore  within  the  meaning  of  the 
word  '  owner,'  as  defined  by  s.  3,  and  the  order  under  s.  73  ought  to  have  been  directed 
to  him."     Crompton,  J.,  says :  "  The  question  turns  on  the  construction  of  s.  73,  as 
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explained  hy  s.  3,  the  interpretation-clause.  Who  is  the  statutable  'owner'  upon 
whom  the  order  under  s.  73  is  to  be  made  I  Section  3  enacts  that  'owner  shall  apply- 
to  every  person  in  possession  oi'  I'eceipt  either  of  the  whole  or  of  any  part  of  the  rents 
or  profits  of  any  land  or  tenement,  or  in  the  occupation  of  such  land  or  tenement 
other  than  as  a  tenant  from  year  to  year  or  for  any  less  term,  or  as  a  tenant  at  will.' 
It  ,^eems  to  mc  tkd  (lie  statute  contemptated  that  where,  as  in  this  case,  there  is  both  a  first 
tnoitcr,  ill  receipt  of  the  rents  and  profits,  and  a  second  statutable  owner,  bij  rirtue  of  occupation 
for  a  loiujer  term  than  from  year  to  pear,  snch  last  owner  is  to  be  the  party  liable  for  these 
expenses.  One  strong  ground  for  this  view  is,  that  no  other  party  would  have  the 
right  to  enter  the  premises  and  pull  down  such  part  as  was  ruinous.  Ahill  is  such 
second  owner :  and  I  therefore  think  that  the  order  should  have  been  directed  to  him, 
and  not  to  the  appellants."  And  Hill,  J.,  expressed  himself  in  similar  terms.  Is 
there  a  "  statutable  owner  "  here  ?  Yes  :  the  person  in  actual  occupation  ;  one  of  the 
persons  residing  on  the  premises.  The  defendant  would  have  no  right  to  go  upon 
the  premises  and  do  the  work.  It  never  could  have  been  the  intention  of  the  statute 
to  give  an  election,  as  suggested  on  the  other  side.  [Byles,  J.  A.,  the  owner  of  [26] 
the  fee,  demises  to  B. ;  B.  underleases  to  C.  ;  and  C.  lets  the  premises  to  a  tenant  for 
a  pei'iod  longer  than  from  year  to  year.  Why  should  one  of  the  three  be  preferred 
to  the  others?]  That  is  not  this  case.  The  court  cannot  discharge  this  rule,  without 
overruling  Mounlyan,  Apip.,  Lubalmoniliere,  Resp.  [Montague  Smith,  J.  Against 
whom  do  you  say  the  action  should  have  been  brought?]  Against  Collins,  who  had 
the  largest  interest  in  the  premises ;  leaving  him  to  resort  to  any  others  who  might 
be  liable  to  contiibute.  In  the  course  of  the  argument  of  the  case  of  Mourihjan,  App., 
Labalinondiere,  liesp.,  Wightman,  J.,  is  reiJortcd  (in  30  Law  J.,  M.  C.  97)  to  have  said  : 
"I  think  s.  3  means  that  a  lessee  for  twenty-one  years  should  be  the  'owner';  not 
that,  where  there  is  such  a  lease  as  we  have  here,  there  should  be  two  persons  in  the 
position  of  '  owner,'  the  lessor  and  the  lessee."  And  Coekburn,  C.  J.,  suggests  this 
case, — "Suppose  a  lease  granted,  and  several  subsequent  sub-leases,  the  last  being  for 
twenty-one  years,  do  you  say  that  an  order  could  be  obtained  upon  the  foi'mei'  lessees 
or  upon  the  lessor?"  To  which  the  counsel  for  the  respondent  answers, — "Yes  :  the 
object  of  the  statute  was,  to  give  a  double  remedy  ;  and  it  could  not  have  been  given 
more  clearly."  Wightman,  J.,  thereupon  observes, — "  Section  97  would  seem  to 
remove  all  difficulty."  [Byles,  J.  Section  97  certainly  seems  to  be  a  very  important 
section  (a).]     That  sec-[27]-tion  contemplates  that  each  party  benefited  by  the  work 

(a)  "  Where  it  is  hereby  declared  that  expenses  are  to  be  borne  by  the  owner  of 
any  premises  (including  in  the  term  'owner'  the  adjoining  and  building-owner  respec- 
tively), the  following  rules  shall  be  observed  with  respect  to  the  payment  of  such 
expenses : — 

"(1.)  The  owner  immediately  entitled  in  possession  to  such  premises,  or  the 
occupier  thereof,  shall  in  the  first  instance  pay  such  expenses,  with  this  limitation, 
that  no  occupier  shall  be  liable  to  pay  any  sum  not  exceeding  in  amount  the  rent  due 
or  that  will  thereafter  accrue  due  from  him  in  respect  of  such  premises  during  the  period 
of  his  occupancy  : 

"(2.)  If  there  are  more  owners  than  one,  every  owner  shall  be  liable  to  contribute 
to  such  expenses  in  proportion  to  his  interest : 

"(3.)  If  any  difference  arises  as  to  the  amount  of  contribution,  such  difierence 
shall  be  decided  by  arbitration,  to  be  conducted  in  manner  directed  by  the  Companies 
Clauses  Con.solidation  Act,  1845  (8  &  9  Vict.  c.  16) ;  and  for  that  purpose  the  clauses 
of  the  said  act  with  respect  to  the  settlement  of  disputes  by  arbitration  shall  be 
incorporated  with  this  act ; 

"(4.)  If  some  of  the  owners  liable  to  contribution  cannot  be  found,  the  deficiency 
so  arising  shall  be  divided  amongst  the  parties  that  can  be  found  : 

"(5.)  Any  occupier  of  premises  who  has  paid  any  expenses  under  this  act  may 
deduct  the  amount  so  paid  from  any  rent  payable  by  him  to  any  owner  of  the  same 
premises  :  and  any  owner  of  premises  who  has  paid  more  than  his  due  proportion  of 
any  expenses  may  deduct  the  amount  so  overpaid  fi'om  any  rent  that  may  be  payable 
by  him  to  any  other  owner  of  the  same  premises  : 

"(6.)  If  default  is  made  by  any  owner  or  occupier  in  payment  of  any  expenses 
hereby  made  payable  by  him  in  the  first  instance,  or  if  default  is  made  by  any  owner 
in  payment  of  any  other  expenses  or  moneys  due  from  him  by  way  of  contribution  or 
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shall  contribute  in  proportion  to  the  advantage  he  derives  from  it.  The  present 
defendant  derives  no  benefit  from  the  re-building  of  this  party-wall.  [Byles,  J.  Did 
any  part  of  this  party-wall  pass  by  the  demise  either  to  Collins  or  to  Berridge,  or 
were  the  demises  to  them  mere  demises  of  the  rooms  with  the  right  of  access  thereto? 
Suppose  a  demise  for  eighteen  months  of  a  single  room  ;  would  the  tenant  be  an 
"  owner  "  within  the  statute  ?  Does  it  not  mean  a  person  having  [28]  an  estate  or 
interest  in  the  whole  of  the  premises  1  Does  it  mean  an  estate  in  a  room,  or  a  closet  ■?] 
It  is  submitted  that  the  person  to  be  charged  under  this  statute  must  be  in  possession: 
he  must  be  a  person  having  pouxr  to  do  the  repairs  himself. 

Then,  as  to  the  second  point, — whether  an  agreement  for  a  lease  for  seven  years 
gives  the  tenant  a  greater  interest  than  that  of  a  tenant  from  year  to  year.  Stratlon 
V.  Feilit,  16  C.  B.  ■120,  is  virtually  overruled  by  Ticley  v.  Mollett,  16  C.  B.  (N.  S.)  298, 
where  it  was  held  that  an  instrument  which  is  void  as  a  lease,  by  reason  of  the  pro- 
vision in  the  y  &  9  Vict.  c.  106,  s.  3,  may  nevertheless  enni-e  as  an  agncment. 
Byles,  J.,  there  says, — "  There  is  only  one  point  upon  which  I  wish  to  make  an 
observation,  viz.  the  construction  of  instruments  of  this  sort.  It  appears  that,  first 
ill  the  Queen's  Bench  (in  Bond  v.  Boding,  1  Best  &  Smith,  371),  and  then  in  the 
Exchequer  (in  BoUason  v.  Le&n,  7  Hurlst.  &  N.  73),  and  afterwards  in  the  court  of 
Chancery  (in  Barker  v.  Tasivell,  27  Law  J.,  Ch.  812),  and  also  in  this  court  during  the 
present  term,  in  a  case  of  Hai/nc  v.  Cttmmings,  16  C.  B.  (X.  S.)  421,  the  error  which 
this  court  fell  into  in  Stratlon  v.  i'ettit  has  now  been  corrected ;  and  it  is  settled  that, 
though  void  as  a  lease,  bj-  reason  of  the  8  &  9  Vict.  c.  106,  s.  3,  not  being  by  deed, 
these  instruments  may  still  be  held  good  as  agreements  for  a  tenancy."  Caiivn  v. 
BhilUps,  33  Bea\'an,  18,  is  a  strong  authority  to  the  same  effect.  By  a  memorandum 
of  agreement,  signed,  but  not  under  seal,  one  Baker  agreed  to  let  Cowen  and  Davis  a 
shop  and  parlour  on  the  ground-floor  and  two  kitchens  on  the  basement,  being  part  of 
No.  3  Bruton  Street,  Bond  Street — the  remainder  of  the  house  being  in  Baker's  own 
occupation.  The  defendants,  who  were  the  occupiers  of  the  adjoining  house,  being 
desirous  of  re-building  the  party-wall  between  their  premises  and  [29]  No.  3  Bruton 
Street,  gave  notice  under  the  act  to  Baker  on  the  18th  of  July,  1862.  Baker  not 
having  appointed  a  surveyer  to  act  for  him,  one  was  appointed  for  him  by  the 
defendants,  under  the  act.  The  surveyors  on  the  2nd  of  August  made  an  award 
settling  how  the  works  were  to  be  done,  and  awarding  that  they  should  "  be  com- 
menced at  once."  No  notice  was  given  by  the  defendants  to  the  plaintiffs  (Cowen 
and  Davis);  but,  on  the  21st  of  August,  the  defendants'  workmen  commenced  opera- 
tions, and  knocked  holes  through  the  party-wall,  thus  e.xposing  the  plaintiffs'  shop. 
The  plaintiffs  thereupon  filed  a  bill  praying  an  injunction.  An  interlocutoiy  injunction 
having  been  granted,  and  the  cause  coming  on  for  hearing,  the  Master  of  the  Rolls 
said, — "I  think  the  plaintiffs  have  a  right  to  a  decree.  The  real  question  is,  whether 
the  plaintiffs,  as  the  adjoining  owners,  were  entitled  to  receive  any  notice  from  the 
defendants.  The  plaintiffs  have  been  in  occupation  under  the  agreement  set  forth 
in  the  bill,  by  which  Mr.  Baker,  who  had  power  to  grant  an  underlease,  says,  in 
consideration  of  501.,  I  hereby  let  you  the  shop,  parlour,  and  kitchen,  for  three  years, 
at  the  3'early  rent  of  1051.  It  is  not  under  seal,  and  therefore,  under  the  act,  it  is 
not  a  lease  :  but,  although  it  is  void  as  a  lease,  the  question  is  whether  it  is  not  valid 
as  an  agreement.  I  have  no  doubt  that  it  is  a  valid  contract,  and  that  this  court 
would  specifically  enforce  it."  It  is  clear,  therefore,  that  an  agreement  (not  under 
seal)  for  a  tenancy  for  four  years  is  a  valid  instrument  at  law  as  well  as  in  equity, 
notwithstanding  the  statute  prevents  it  from  enuring  in  all  respects  according  to  the 
intention  of  the  parties. 

p]RLE,  C.  J.  This  is  an  action  by  the  building  owner  against  the  adjoining  owner 
to  recover  compensation  due  in  respect  of  a  party-wall.  The  wall  in  question  [30] 
was  found  to  be  in  a  dangerous  state,  and  was  ordered  by  the  commissioners  of 
sewers,  acting  under  the  provisions  of  the  Metropolitan  Building  Act,  1855,  to  be 
in  part  pulled  down  and  re-built.     For  the  purpose  of  the  present  rule,  it  must  be 

otherwise  in  pursuance  of  this  act,  then,  in  addition  to  any  other  remedies  hereby 
provided,  such  expenses  and  moneys,  if  arising  in  respect  of  any  matter  within  the 
pro\asions  of  the  third  part  of  this  act,  may  be  recovered  as  a  debt  due,  in  course  of 
law,  but,  if  arising  in  respect  of  any  other  matter  under  this  act,  may  be  recovered  in 
a  summary  manner." 
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taken  that  the  plaintiffs  had  done  all  that  was  required  by  the  statute  to  be  done 
by  them  to  entitle  them  to  call  upon  Harris  to  pay  his  propoition  of  the  expenses 
incurred.  It  appears  that  Harris  held  the  premises  upon  a  long  lease,  probably  at 
a  ground-rent,  and  was  making  the  usual  profit  by  the  improved  rents,  having  let 
the  second  floor  and  attics  on  lease  for  twenty-one  years  to  one  Collins,  the  ground- 
floor  and  basement  to  one  Berridge  under  an  executory  agreement  for  four  years 
and  a  half,  and  the  first  floor  we  may  assume  to  have  been  occupied  by  some  person 
unknown,  upon  terms  which  did  not  appear.  We  may  take  it,  according  to  the  dictum 
of  the  Master  of  the  Rolls  in  Coueii  v.  PhiUips,  33  Beavan,  18,  that  Berridge  took  an 
estate  or  interest  under  his  agreement  though  ineffectual  as  a  lease.  Harris  being  the 
"  owner  "  in  receipt  of  the  rents  and  profits  in  the  way  I  have  mentioned,  the  claim 
is  made  on  him  as  such.  It  seems  to  me,  on  the  plain  words  of  the  interpretation 
clause  of  the  Metropolitan  Building  Act,  18-55,  that  he  is  the  adjoining  owner,  and 
therefore  liable.  That  clause  provides  that  "owner  shall  apply  to  every  person  in 
possession  or  receipt  either  of  the  whole  or  of  any  part  of  the  rents  or  profits  of  any 
land  or  tenement,  or  in  the  occupation  of  such  land  i  r  tenement  other  than  as  a  tenant 
from  year  to  year  or  for  any  less  term,  or  as  a  tenant  at  will."  Harris  is  the 
person  who  is  in  receipt  of  the  whole  of  the  rents  and  profits,  and  in  my  opinion  the 
"owner"  within  the  meaning  of  that  section.  He  contends  that  he  is  not  the  owner, 
because  the  premises  are  not  in  his  immediate  occupation,  but  in  that  of  Collins  and 
[31]  Berridge  and  the  unknown  person  before  mentioned.  Is  that  an  answer  to  the 
plaintiff's  action  against  Harris?  As  I  read  the  statute,  I  think  the  action  is  properly 
fjrought  against  Harris.  The  73rd  section  is  that  which  gives  the  building  owner 
who  has  pulled  down  and  re-built  a  dangerous  structure  a  right  to  demand  re-payment 
of  the  expenses  incurred  :  the  words  of  the  latter  part  of  that  section  are, — "  and  all 
expenses  incurred  by  the  said  commissioners," — or  by  the  building  owner, — "  in  respect 
of  any  dangerous  structui'e  by  virtue  of  the  second  part  of  this  act,  shall  be  paid  by 
the  owner  of  such  structure,  but  without  prejudice  to  his  right  to  recover  the 
same  from  any  lessee  or  other  person  liable  to  the  expenses  of  repairs "  (o).  It 
is  clear  that  the  duty  is  cast  upon  the  [32]  "owner,"  as  defined  in  s.  3,  — a 
person  having  a  beneficial  lease,  and  receiving  the  improved  rent ;  but  it  is  to 
be  without  prejudice  to  his  right  to  recover  the  amount  from  any  person  who  by 
contract  with  him  is  bound  to  do  the  repairs.     The  owner  of  a  long  term  is  [33] 

(a)  This  73rd  section  applies  to  expenses  incurred  by  the  commissioners  (of  police 
or  sewers)  in  the  removal  of  "dangerous  structures,"  not  to  expenses  incurred  by  a 
"  building  owner  "  in  the  repair  of  a  defective  "  party  structure."  The  words  are,  "  If 
the  owner  or  occupier  to  whom  notice  is  given  as  last  aforesaid  "  (notice  under  s.  72, 
that  the  structure  is  in  a  dangerous  state,  and  that  it  must  be  taken  down,  secured, 
or  repaired,  as  the  case  may  require)  "fails  to  comply,  as  speedily  as  the  nature  of 
the  case  permits,  with  the  requisition  of  such  notice,  the  said  commissioners  may  make 
complaint  thereof  before  a  justice  of  the  peace  ;  and  it  shall  be  lawful  for  such  justice 
to  order  the  owner,  or,  on  his  default,  the  occupier  of  any  such  structure  to  take  clown, 
i-epair,  or  otherwise  secure,  to  the  .satisfaction  of  the  surveyor  who  made  such  survey 
as  aforesaid,  or  of  such  other  surveyor  as  the  said  commissioners  may  appoint,  such 
structure  or  such  part  theieof  as  appears  to  him  to  be  in  a  dangerous  state,  within  a 
time  to  be  fixed  by  such  justice ;  and,  in  ease  the  same  is  not  taken  down,  repaired, 
or  otherwise  secured  within  the  time  so  limited,  the  said  commissioners  may  with  all 
convenient  speed  cause  all  or  so  much  of  such  structure  as  is  in  a  dangerous  condition 
to  be  taken  down,  repaired,  or  otherwise  secured,  in  such  manner  as  may  be  requisite  : 
and  all  expenses  incurred  by  the  said  commissioners  in  lespect  of  any  dangerous 
structure  by  virtue  of  the  second  part  of  this  act,  shall  be  paid  by  the  owner  of  such 
structure,  but  without  prejudice  to  his  right  to  recover  the  same  from  any  lessee  or 
other  person  liable  to  the  expenses  of  repairs."  This  would  seem  to  apply  only  to  a 
dangerous  dwelling-house  or  building. 

The  provisions  as  to  party-walls  are  contained  in  parts  of  ss.  82,  83,  84,  85,  and  88, 
and  ss.  89,  90,  and  91. 

Section  82  provides  that,  "  in  the  construction  of  the  following  provisions  relating 
to  party-structures,  such  one  of  the  owners  of  the  premises  separated  by  or  adjoining 
to  any  party-structure  as  is  desirous  of  executing  any  work  in  respect  to  such  party- 
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supposed  to  have  paid  a  premium  for  his  interest,  and  to  recoup  himself  out  of 
the  larger  sum  which  he  receives  for  the  improved  rent.  That  seems  to  me  to  be  a 
strong  argument  to  shew  that  in  this  case  Harris  is  the  person  primarily  liable  to  pay 
these  expenses.  [34]  There  is  a  manifest  convenience  in  allowing  the  building  owner 
to  have  recourse  to  the  person  who  like  this  defendant  receives  the  whole  of  the  rents 
and  profits  of  the  premises,  so  that  he  may  have  one  certain  [35]  owner  from  whom 
one  payment  may  be  claimed,  instead  of  the  inconvenience  of  having  to  call  upon  several 
sub-lessees  or  tenants,  of  whose  arrangements  with  their  lessor  he  can  have  no  know- 
ledge. In  the  present  case  one  of  the  tenants  has  a  term  of  four  years  and  a  half 
only  :  it  would  be  manifest  injustice  to  make  him  pay  the  expense  of  the  party-wall 
adjoining  his  floor.  I  think  the  statute  contemplated  the  adjoining-owner  for  this 
purpose  as  being  one  having  a  permanent  interest  in  the  premises  to  be  benefited  by 
the  work,  because  the  84th  section  provides  that,  "  whenever  the  building-owner 
purposes  to  exercise  any  of  the  foregoing  rights," — the  rights  given  to  him  by  s.  f^S, — 
"  with  respect  to  any  party-structure,  the  adjoining-owner  may  require  the  building- 
owner  to  build  on  any  such  party -structure  certain  chimney-jarabs,  breasts,  or  flues,  or 
certain  piers  or  recesses,  or  any  other  like  works,  for  the  convenience  of  the  adjoining 
owner  ;  and  it  shall  be  the  dutv  of  the  building-owner  to  comply  with  such  requisition 
in  all  cases  where  the  execution  of  the  required  works  will  not  be  injurious  to  the 
building-owner,  or  cause  to  him  unnecessary  inconvenience  or  unnecessary  delay  in 
the  exercise  of  his  right."     It  would  seem  to  be  more  reasonable  to  give  that  right  to 

structure  shall  be  called  the  building  owner,  and  the  owner  of  the  other  premises  shall 
be  called  the  adjoining-owner." 

Section  8-3.  "The  building-owner  shall  have  the  following  rights  in  relation  to 
party-stiuctures,  that  is  to  say  (among  others), — 

"(1.)  A  right  to  make  good  or  repair  any  party-structure  that  is  defective  or  out 
of  repair : 

"  (2.)  A  right  to  pull  down  and  re-build  any  party-structure  that  is  so  far  defective 
or  out  of  repair  as  to  make  it  necessary  or  desirable  to  pull  down  the  same." 

Section  84.  "  WhencA-er  the  building-owner  purposes  to  exercise  any  of  the  fore- 
going rights  with  respect  to  party-structures,  the  adjoining  owner  may  require  the 
building-owner  to  build  on  any  such  party-structure  certain  chimney-jambs,  breasts, 
or  flues,  or  certain  piers  or  reces.ses,  or  any  other  like  works  for  the  convenience  of 
such  adjoining-owner  ;  and  it  shall  be  the  duty  of  the  building-owner  to  comply  with 
such  requisition  in  all  cases  where  the  execution  of  the  required  works  will  not  be 
injurious  to  the  building-owner,  or  cause  to  him  unnecessary  inconvenience  or  unneces- 
sary delay  in  the  exercise  of  his  right ;  and  any  difterence  that  arises  between  any 
building-owner  and  adjoining-owner  in  respect  of  the  execution  of  such  works  as 
aforesaid  shall  be  determined  in  manner  in  which  differences  between  building-owners 
and  adjoining-owners  are  hereinafter  (s.  85)  directed  to  be  determined." 

Section  85.  "The  following  rules  shall  be  observed  with  respect  to  theexerei.se 
by  building-owners  and  adjoining-owners  of  their  respective  rights,"— amongst 
others, — 

"(1.)  No  building-owner  shall,  except  with  the  consent  of  the  adjounng-owner,  m- 
in  cases  where  any  partij-sirudure  is  dangermi-s,  in  which  cases  the  i/romions  herehy  made  as 
to  d<ingcrmis  structures  (part  ii.)  shall  apply,  exercise  any  right  hereby  given  in  respect 
of  anv  party-structure,  unless  he  has  given  at  the  least  three  months'  previous  notice 
to  the  adjoining-owner,  by  delivering  the  same  to  him  personally  or  by  sending  it  by 
post  in  a  registered  letter  addressed  to  such  owner  at  his  last  known  place  of  abode  : 

"(2.)  The  notice  so  given  shall  be  in  writing  or  printed,  and  shall  state  the  nature 
of  the  proposed  work,  and  the  time  at  which  such  work  is  proposed  to  be  commenced  : 

"(4.)  Upon  the  receipt  of  such  notice,  the  adjoining-owner  may  require  the 
buildincr-owner  to  build,  or  may  himself  build  on  any  such  party-structure  any  Avorks 
to  the  construction  of  which  he  is  hereinbefore  (s.  84)  mentioned  to  be  entitled. 

Then  follow  provisions  for  what  shall  be  done  in  case  of  differences  arising  between 

the  parties.  .  .     r 

Section  88.  "  The  following  rules  shall  be  observed  ,as  to  expenses  in  respect  ot 

any  party-structure,  that  is  to  sav  (amongst  others), — 

"As  to  expenses  to  be  borne  jointlv  by  the  building-owner  and  adjoining-owner,— 
'(1.)  If  any  party-structure  is  defective  or  out  of  repair,  the  expense  ot  making 
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an  owner  having  a  permanent  interest  in  the  premises,  than  to  give  it  to  the  occupier 
of  each  separate  floor,  who  might  require  dittereut  lines  of  flues,  &c.  The  person 
pointed  at  evidently  is  a  lessee  "for  a  long  term,  who  is  in  receipt  of  the  rents  and 
profits  of  the  whole  premises.  This  construction  is  supported  by  the  language  of  the 
97th  section,  which  provides  that,  where  it  is  by  the  act  declared  that  expenses  are  to 
be  borne  by  the  owner  of  any  premises  (inclurling  in  the  tei-m  "owner"  the  adjoining 
and  building-owner  respectively),  the  following  rules  shall  be  obsei'ved  with  respect  to 
the  payment  of  such  ex-[36]-penses, — amongst  others,—  !.  "  The  o'.vner  immediately 
entitled  in  possession  to  such  premises,  or  the  occupier  thereof,  shall  in  the  first 
instance  pay  such  expenses,  with  this  limitation,  that  no  occupier  shall  be  liable  to  pay 
any  sum  exceeding  in  amount  the  rent  due  or  that  will  thereafter  accrue  due  from 
him  in  respect  of  such  premises  during  the  period  of  his  tenancy."  2.  "  If  there  are 
more  owners  than  one,  every  owner  shall  be  liable  to  contiibute  to  such  expenses 
during  the  period  of  his  occupancy."  4.  "  If  some  of  the  owners  liable  to  contribution 
cannot  be  found,  the  deficiency  so  arising  shall  be  divided  amongst  the  pai'ties  that 
can  be  found."  The  "owner  immediately  entitled  in  possession  to  such  premises," 
prima  facie  imports  the  tenant  in  fee  in  possession  :  but  we  are  referred  back  to  the 
definition  of  "owner"  in  s.  3, — "every  person  in  possession  or  receipt  either  of  the 
whole  or  of  any  part  of  the  rents  or  profits  of  the  land  or  tenement,"  in  conti'a- 
distinction  to  the  oecujiier  living  on  the  premises.  If  in  this  case  Harris  could  not  be 
found,  or  was  unable  to  pay,  and  the  plaintifi's,  as  building-owners,  had  gone  against 
Collins  and  Berridge,  their  remedy  against  each  of  them  would  be  limited  to  the 
amount  of  the  rent  due  or  that  would  thereafter  accixte  due  from  him  in  respect  of 
such  premises  during  the  period  of  his  occupancy.  Some  confirmation  is  given  to  this 
view  by  the  74th  section,  which  enacts  that,  "  if  such  owner  cannot  be  found,  or  if, 
on  demand,  he  refuses  or  neglects  to  pay  the  aforesaid  expenses,  the  said  commis- 
sioners, after  giving  three  months'  notice  of  their  intention  to  do  so,  by  posting  a 

good  or  repairing  the  same  shall  be  borne  by  the  building-owner  and  adjoining-owner 
in  due  proportion,  regai-d  being  had  to  the  use  that  each  owner  makes  of  such 
structure  : 

"  (2.)  If  any  party-structure  is  pulled  down  and  re-built,  by  reason  of  its  being  so 
far  defective  or  out  of  repair  as  to  make  it  necessary  or  desirable  to  pull  down  the 
same,  the  expense  of  such  pulling  down  and  re-building  shall  be  borne  by  the  building- 
owner  and  adjoining-owner  in  due  proportion,  regard  being  had  to  the  use  that  each 
owner  makes  of  such  structure." 

Section  89.  "  Within  one  month  after  the  completion  of  any  work  which  any 
building-owner  is  by  this  act  authorized  or  required  to  execute,  and  the  expense  of 
which  is  in  whole  or  in  part  to  be  borne  by  an  adjoining-owner,  such  building-owner 
shall  deliver  to  the  adjoining-owner  an  account  in  writing  of  the  expense  of  the  work, 
specifying  any  deduction  to  which  such  adjoining-owner  or  other  person  may  be 
entitled  in  respect  of  old  matei-ials  or  in  other  respects  ;  and  every  such  work  as  afore- 
said shall  be  estimated  and  valued  at  fair  average  rates  and  prices  according  to  the 
nature  of  the  work  and  the  locality,  and  the  market-price  of  materials  and  labour  at 
the  time." 

Section  90.  "At  any  time  within  one  month  aftei'  the  delivery  of  such  account, 
the  adjoining-owner,  if  dissatisfied  therewith,  may  declare  his  dissatisfaction  to  the 
party  delivering  the  same,  by  notice  in  writing  given  by  himself  or  his  agent,  and 
specifying  his  objections  thereto ;  and  upon  such  notice  having  been  given  a  difference 
shall  be  deemed  to  have  arisen  between  the  parties,  and  such  difference  shall  be  deter- 
mined in  manner  hereinbefore  (s.  85)  provided  for  the  determination  of  differences 
between  building  and  adjoining-owners." 

Section  91.  "If  within  such  period  of  one  month  as  aforesaid  the  party  receiving 
such  account  does  not  declare  in  manner  aforesaid  his  dissatisfaction  therewith,  he 
shall  be  deemed  to  have  accepted  the  same,  and  shall  pay  the  same,  on  demand,  to  the 
party  delivering  the  account,  and,  if  he  fails  to  do  so,  the  amount  so  due  may  be  recovered 
as  a  debt." 

This  last  is  the  only  provision  in  the  act  giving  the  building-oiviier  a  right  of  action 
against  the  adjoining-owner. 

The  provisions  for  contribution  and  recovery  thereof  are  contained  in  s.  97,  referred 
to  ante,  p.  26. 
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printed  or  written  notice  in  a  conspicuous  place  on  the  structure  in  respect  of  which 
or  of  part  of  which  they  have  incurred  expense,  or  on  the  land  whereon  it  stands, 
may  sell  such  structure,  and  they  shall,  after  deducting  from  the  proceeds  of  such  sale 
[37J  the  amount  of  all  expenses  incurred  by  them,  restore  the  surplus  (if  any)  to  the 
owner."  What  that  means  I  do  not  pretend  to  say.  But,  when  the  time  cornes  for  a 
building-owner  to  exercise  such  a  right,  it  will  behove  him  to  be  vei'y  wary,  and  not 
to  attempt  to  sell  more  than  the  interest  of  the  person  in  default.  I  do  not  go  into 
that :  but  I  must  say  it  would  be  a  very  strange  thing  if  the  interest  of  the  owner  of 
the  fee  could  be  sold  in  consequence  of  the  default  of  a  sub-lessee  who,  as  here,  may 
have  an  interest  extending  only  to  four  or  five  years.  According  to  the  best 
interpretation  I  can  put  upon  the  statute,  the  building-owner  has  a  right  to  call  upon 
the  person  who  holds  the  entire  premises  for  a  long  term,  and  is  substantially  in 
possession  of  all  the  rents  and  profits.  I  do  not  mean  to  say  that  the  owner  of  the 
fee-simple  may  not  also  be  lialile.  But  I  can  see  my  way  clearly  to  the  conclusion 
that  the  owner  of  a  long  term,  who  is  in  receipt  of  the  rents  and  profits,  is  liable. 

The  cases  which  have  been  adverted  to  do  not  throw  much  light  upon  the  subject. 
In  Evelyn,  App.,  JVhichconl,  Resp.,  Ellis,  B.  A  E.  126,  Evelyn,  the'owner  of  the  fee,  had 
let  the  land  in  question  to  one  Searle  for  eighty-one  years,  at  a  pepper  corn  rent  for 
the  first  year,  61.  for  the  second  year,  and  121.  per  annum  for  the  remainder  of  the 
term ;  Searle  covenanting  to  build  six  houses  on  the  land.  Whichcord,  the  district- 
surveyor, — Searle  having  built  the  houses,  and  then  became  bankrupt  without  having 
paid  the  surveyor's  fees,  under  the  51st  section  of  the  act,  which  entitles  the  surveyor 
to  recover  the  amount  of  fees  due  to  him  from  "  the  builder  employed  in  erecting  such 
building,  or  in  doing  such  work,  or  in  doing  any  matter  in  respect  of  which  any  special 
service  has  been  performed  Ijv  the  surveyor,  or  from  the  cncmr  or  occupier  of  the  build- 
ing so  erected  or  in  respect  of  which  such  work  [38]  has  been  done  or  service  per- 
formed,"— claimed  those  fees  from  the  appellant,  as  owner  of  the  fee.  The  judgment 
of  the  court  was  that  the  owner  of  the  fee-simple  was  not  "owner"  within  the 
definition  given  in  s.  .3,  because,  as  Crompton,  J.,  says,  he  was  neither  in  possession  of 
the  rents  and  profits,  nor  in  the  occupation  of  the  premises.  "  He  is  not,"  said  Lord 
Campbell,  "  an  owner  within  the  definition  in  s.  3.  Certainly  he  is  not  occupier :  and 
he  can  be  charged  as  owner  only  in  respect  of  his  being  in  receipt  of  part  of  the  rents 
and  profits  :  but  it  seems  to  me  that  he  is  not  in  such  receipt  within  the  meaning  of 
the  clause.  No  rent  really  comes  to  him  :  he  has  only  a  peppercorn-rent,  but  receives 
no  profits.  We  could  not  hold  him  liable,  unless  everybody  who  grants  a  building- 
lease  is  to  be  liable  to  the  survej^or,  in  respect  of  his  ultimate  reversion.  To  impose 
such  a  liability  would  be  oppiessive  and  unjust,  and  entirely  unnecessary."  I  am 
reported  to  have  said  that,  under  the  peculiar  circumstances  of  that  case,  I  read  the 
statute  as  my  Lord  did.  What  I  meant  was,  that  the  fee  in  question  was  a  fee  which 
the  builder  was  bound  to  pay  to  the  district-surveyor,  and  that  the  surveyor  had  no 
right  to  wait  until  the  builder  had  become  bankrupt,  and  then  come  upon  the  ownei- 
of  the  fee,  whose  interest  was  only  that  of  a  reversioner.  It  was  clear  to  my  mind 
that  it  was  the  duty  of  the  court  to  consider  well  before  they  shifted  the  burthen 
from  the  builder  to  the  owner  of  the  fee,  who  had  no  immediate  interest  in  the  matter. 
So  stands  that  judgment.  The  question  there  had  nothing  whatever  to  do  with  rights 
and  liabilities  created  by  proximity  between  the  building-owner  and  the  adjoining- 
owner  in  respect  of  a  party- wall.  It  was  an  original  liability  as  between  the  distiict- 
surveyor  and  the  builder.  The  same  observation  applies  to  the  case  of  Monrilyan, 
Ap>p.,  Labalmondiere,  Besp.,  1  Ellis  [39]  &  Ellis,  533.  There,  a  chapel  had  been  let  by 
the  appellant  on  lease  for  twenty-one  years  to  one  Neill ;  Neill  covenanting  to  keep 
the  premises  in  repair.  No  question  arose  there  as  to  the  relative  rights  of  building 
and  adjoining  owner.  The  commissioners  of  police,  finding  upon  a  survey  that  the 
sti'ucture  was  in  a  dangerous  state,  caused  a  notice  to  be  affixed  to  the  building, 
addressed  to  the  owner  and  occupier,  requiring  them  to  take  down  the  west  wall  and 
otherwise  render  secure  the  said  structure.  A  complaint  was  afterwards  made  to  a 
magistrate,  and  an  order  obtained  directing  the  owner  and  occupier  to  do  what  was 
necessary.  This  order  not  having  been  obeyed,  it  became  the  duty  of  the  commis- 
sioners to  do  the  necessary  work  themselves,  which  they  did,  and  subsequently 
obtained  an  order  upon  the  appellant  to  pay  the  expenses.  Upon  appeal,  the  court  of 
Queen's  Bench  came  to  the  conclusion  that  Mourilyan,  the  owner  of  the  fee,  was  not 
the  person  who  ought  to  have  been  proceeded  against  in  the  first  instance  under  the 
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73rd  section  of  the  act ;  there  being  an  intermediate  lessee  or  person  entitled  to  the 
rents  and  profits,  to  whom  reconrse  should  have  been  had.  Neill  (who  probably 
received  pew-rents)  was  held  to  be  the  person  liable  to  be  called  upon,  for  the  same 
reason  that  I  say  Harris  here  was  the  person  liable,  as  being  the  person  in  receipt  of 
the  rents  and  profits.  There  will  be  no  inconvenience  in  holding  that  Harris  is  liable 
to  be  called  upon  to  pay  the  whole  :  he  may  have  recourse  for  contribution  to  his 
lessees  or  under-tenants  who  have  covenanted  with  him  to  keep  the  premises  in  repair. 
I  do  not  think  we  shall  be  contravening  any  of  the  decided  cases  in  holding  that  the 
plaintiffs  are  entitled  to  recover. 

Byles,  J.  My  Lord  having  gone  so  fully  into  the  matter,  it  will  only  be  necessary 
for  me,  in  expressing  [40]  m}'  concurrence,  to  add  a  very  few  words.  I  cannot  con- 
ceive that  any  doubt  can  now  remain.  The  cases  of  Mourilyan,  App.,  Lahalmondkre, 
Besp.,  1  Ellis  &  Ellis,  5.3.3,  Ereh/n,  .4pp.,  JFhkhcord,  Be.^p ,  Ellis,  B.  &  E  126,  and 
Cmmn  v.  FhiUips,  33  Bea\-an,  18,  were  all  rightly  decided.  In  the  first  of  those  cases 
it  was  decided  that  one  who  held  the  premises  on  lease  for  twenty-one  years,  with  a 
covenant  to  repair,  was  the  party  liable,  and,  further,  that  he  was  the  only  person  liable, 
and  that  the  lessee  might  have  his  remedy  for  contribution.  It  is  unnecessary  to 
discuss  the  reasons  why  I  come  to  the  conclusion  that  there  is  no  ground  for  impeach- 
ing the  soundness  of  that  decision.  In  Evelyn,  App.,  Il'hichcord,  Be.'<p.,  it  was  held 
that  an  owner  in  fee-simple  who  lets  the  land  on  a  building-lease  at  a  peppercorn-rent, 
is  not  liable  as  owner  for  the  district-surveyor's  fee.  In  Cowen  v.  PhUlips,  the  effect  of 
the  decision  is  that,  though,  in  point  of  law,  a  person  holding  under  such  an  agree- 
ment as  existed  there,  may  be  only  a  tenant  from  year  to  year,  yet,  in  a  court  of 
equity,  if  he  has  a  contract  for  a  longer  term,  he  must  be  held  to  have  a  greater 
interest  than  that  of  tenant  from  year  to  year,  because  a  court  of  equity  assumes  that 
to  be  done  which  is  contracted  to  be  done.  The  statute  must  receive  the  same  con- 
struction in  a  court  of  equity  as  in  a  court  of  law.  All  those  cases  are  consistent  with 
our  decision  here.  This  is  an  action  by  the  building-owner  against  the  adjoining- 
owner  for  contribution  to  the  expense  of  repairing  the  party-wall.  Prima  facie  they 
are  companions  in  ownership.  They  may  be  joint-tenants  of  the  party-wall,  or  they 
may  be  tenants  in  common,  or  each  may  be  the  owner  of  one  side  of  it,  or  of  dift'erent 
portions  of  it  in  the  case  of  panallel  freeholds, — the  ground-floor  to  one,  and  the  upper 
floors  to  anothei-.  But  one  thing  is  plain,  viz.  that  this  defendant  is  "  owner  "  within 
the  [41]  meaning  of  the  term  as  fixed  and  defined  by  the  act  of  parliament.  It  seems 
to  me  that  he  is  more  than  that, — that  he  is  occupier.  It  appears  that  the  ground 
floor  and  basement  were  demised  to  one  tenant,  the  second  and  third  floors  to  a 
second,  and  the  first  floor  was  assumed  also  to  be  let  to  some  person  unknown.  What 
is  there  to  shew  that  these  several  demises  carried  any  portion  of  the  party-wall  1  If 
they  do,  the  mere  letting  of  lodgings  or  a  single  room  might  do  so  likewise.  It  seems 
to  me  that  in  this  case  the  defendant  is  owner,  and,  as  far  as  I  can  see,  the  occupying- 
owner,  and  that  there  is  nothing  to  shew  that  any  one  else  is.  I  do  not  find  that  he 
has  demised  any  portion  of  the  party-wall.  A.,  taking  rooms  from  B.,  would  certainly 
be  very  much  surprised  if  he  were  told  it  included  a  demise  of  a  portion  of  the  party- 
wall.^    I  entirely  agi'ee  with  my  Loid,  and  I  cannot  entertain  any  doubt. 

Keating,  J.,  was  engaged  in  another  court. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  It  may  be  diflicult  to  put  a 
definite  construction  upon  this  act  of  pailiament  We  must  deal  with  each  case  as 
the  occasion  arises.  For  the  reasons  already  given,  I  think  this  defendant  answers 
the  description  of  "owner"  given  in  the  interpretation-clause.  He  is  the  beneficial 
owner  of  the  whole  premises, — receiving  the  rents  and  profits  of  the  whole.  I  am  not 
satisfied  by  the  evidence  that  there  is  any  other  person  who  answers  that  description. 
It  may  be  that  there  are  others  who  are  liable  to  him  for  contribution.  But,  finding 
the  defendant  to  be  a  person  clearly  answering  the  description  of  "owner,"  and  seeing 
no  other  person  who  does  so,  I  see  no  reason  for  disturbing  the  verdict.  I  also 
entirely  agree  that  the  97th  section  of  the  act  [42]  materially  as.sists  the  construction 
in  favour  of  the  maintenance  of  the  present  action.  As  tothe  second  point,  I  agree 
with  the  decision  of  the  Master  of  the  Kolls  in  Cowen  v.  FhiUips,  33  Beavan,  18.  If 
the  question  had  turned  upon  that,  probably  Mr.  Hoggins's  able  argument  would  have 
been  well  founded.  On  the  first  point  argued  by  Mr.  Coleridge,  the  plaintiffs  are 
entitled  to  keep  their  verdict. 

Rule  discharged. 
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Langley  V.  Headland.     April  ■27th,  1865. 

[S.  C.  34  L.  J.  C.  P.  18.3 ;  12  L.  T.  38.5  ;  11  Jur.  N.  S.  431  ;  13  W.  R.  752.] 

It  is  competent  to  a  plaintiff  to  discharge  the  defendant  from  custody  under  a  ca.  sa., 
notwithstanding  the  claim  of  his  attornej'  for  the  costs  of  the  action  are  unsatisfied, 
and,  by  reason  of  the  plaintiff's  being  an  infant,  are  likely  to  remain  so. 

The  plaintift',  who  was  an  officer  in  the  army,  and  not  yet  of  full  age,  though  he 
appeared  to  have  represented  to  his  attorney  that  he  had  attained  his  majority,  sued 
the  defendant  for  a  sum  of  1801.  which  he  had  entrusted  to  him  for  the  purpose  of 
paying  an  overdue  bill,  but  which  the  defendant  had  not  so  applied,  and  recovered  a 
judgment  against  him  for  the  debt  and  471.  8s.  6d.  costs,  for  which  the  defendant  was 
tiiken  in  execution. 

Whilst  the  defendant  was  in  Whitecross  Street  prison,  the  father  of  the  plaintiff, 
hearing  that  his  son's  affairs  were  very  much  involved,  came  to  London  and  instructed 
his  attorney,  Mr.  Wren,  to  endeavour  to  arrange  them,  and  for  this  pui-pose  Mr. 
Wren  put  himself  in  communication  with  the  plaintift's  attorney,  Mr.  Wallinger. 
Mr.  Wren  was  also  in  communication  with  the  defendant,  with  a  view  to  his  discharge 
from  custody  upon  terms :  but  of  this  no  notice  was  given  to  Mr.  Wallinger. 

On  the  12th  of  April,  Wren  wrote  to  the  defendant, — "Your  last  letter  to 
Mr.  H.  Langley  has  been  sub-[43]-mitted  to  me  by  his  father.  If  you  hand  over  a 
duplicate  for  a  diamond  pin  and  diamond  ear-rings  pawned  for  151.,  and  get  delivered 
up  to  me  the  four  bills  for  5001.,  5001.,  2001.,  and  2001.,  I  am  authorized  to  give  you 
your  discharge." 

The  defendant's  attorney  on  the  same  day  called  on  Wren,  and  explained  to  him 
the  defendant's  inability  to  procure  the  whole  of  the  bills  mentioned  in  Wren's  letter, 
but  offered  to  hand  over  the  duplicate  for  the  diamond  pin  and  ear-rings,  and  one  of 
the  bills  for  5001.  To  this  Wren  assented,  and  an  appointment  was  made  for  the 
following  day,  when  the  defendant's  attorney  handed  over  to  Wren  the  duplicate  and 
bill,  and  received  from  him  the  following  document:  — 

"  In  the  Common  Pleas. 

"Henry  William  Langley,  Plaintiff.     Henry  Headland,  Defendant. 

"  I  hereby  consent  that  the  above  defendant  be  discharged  from  the  custody  of  the 
sheriff's  of  London,  and  request  you  to  take  the  necessary  steps  to  effect  his  discharge. 

"Henry  Willi.\ji  Langley, 
the  above-named  plaintiff. 

"Witness,  W.  W.  Wren.  "  19th  April,  1865. 

"  To  Mr.  Wallinger,  plaintirs  attorney." 

This  authority  for  the  defendant's  discharge  was  handed  to  Mr.  Wallinger  by  the 
defendant's  attorney  on  the  21st  of  April.  That  gentleman,  however,  declined  to 
take  any  step  in  the  matter,  assigning  his  reasons  in  the  following  letter  of  the  same 
date,  addressed  to  the  defendant's  attorney, — 

"I  consider  that  your  client  is  not  entitled  to  his  discharge  until  my  lien  on  the 
judgment  for  the  coi3ts  has  been  satisfied.  The  costs  due  amount  to  471.  8s.  6d.  I 
do  not  think  that  this  attempt  to  juggle  me  out  of  my  legitimate  costs  will  receive 
the  support  and  countenance  of  the  court. 

[44]  A  summons  was  thereupon  taken  out  at  Chambers  calling  upon  Mi-.  Wallinger 
to  shew  cause  why  the  defendant  should  not  be  forthwith  discharged  out  of  custody 
in  this  action.     The  matter  was  referred  to  the  court. 

Mellor  now  moved  for  a  rule  in  the  same  terms.  He  submitted  that,  in  the 
absence  of  collusion  between  the  parties,  for  which  there  was  no  pretence  here,  the 
plaintiff's  attorney  had  no  lien  on  the  body  of  the  defendant  for  his  costs,  and  conse- 
quently no  power  to  keep  him  in  custody  against  the  wish  of  the  plaintiff.  "The 
defendant  cannot  be  detained  if  the  plaintiff"  is  satisfied:"  per  curiam,  in  Martin  v. 
Frand!',  2  B  &  Aid.  402.  In  Marr  v.  Smith,  4  B.  &  Aid.  466,  the  plaintiff",  after  judg- 
ment recovered,  settled  the  action  with  the  defendant,  and  employed  a  new  attorney 


702  LANGLEY    U  HEADLAND  19  C  B.  (N.  S.)  45. 

to  enter  up  satisfaction  on  the  record  ;  and  it  was  held  that  the  defendant  was  entitled 
to  be  discharged  out  of  custody,  although  the  lien  of  the  plaintifl's  attorney  on  the 
costs  had  not  been  satisfied.  Similar  doctrine  results  from  the  case  of  Barker  v.  St. 
Quiniin,  12  M.  &  W.  441.  Parke,  B.,  there  says  :  "The  Utii  which  an  attorney  is  said 
to  have  on  a  judgment  (which  is  perhaps  an  incorrect  expression),  is  merely  a  claim 
to  the  equitable  interference  of  the  court  to  have  that  judgment  held  as  a  security  for 
his  debt." 

Bridge  shewed  cause  in  the  first  instance,  upon  an  affidavit  setting  forth  all  the 
circumstances,  and  stating  that  the  plaintiff,  who  was  still  a  minor,  was  considerably 
indebted  to  Wallinger,  and  that,  unless  his  lien  on  the  judgment  against  the  defendant 
for  the  costs  of  this  action  were  retained  and  enforced,  he  would  be  in  great  danger  of 
losing  them.  He  submitted  that  the  plaintiff's  attorney  could  not  be  called  upon  to 
defeat  [45]  his  own  claim  to  costs  by  discharging  the  defendant  from  custody,  that 
the  summons  did  not  call  upon  the  plaintiil'  to  shew  cause,  and  that  the  plaintiff's 
letter  was  addressed  to  his  attorney,  and  not  to  the  sheriff. 

After  some  discussion,  the  court  pioposed  that  the  plaintiff's  order  for  the  defen- 
dant's discharge  from  custody  should  be  handed  over  to  Mellor,  and  that  there  should 
be  no  rule.     'This  was  assented  to,  and  the  order  was  handed  over  accordingly. 

The  order  having  been  produced  to  the  sheriffs  of  London,  and  they  having  declined 
to  act  upon  it,  on  the  ground  that  it  was  not  directed  to  them, 

Mellor  on  a  subsequent  day  (May  1st)  obtained  a  rule  to  shew  cause  why  the 
defendant  should  not  be  forthwith  discharged  out  of  the  custody  of  the  sheriffs  in  this 
action  ;  and  by  the  direction  of  the  court  the  rule  was  served  upon  the  plaintiff  and 
upon  Mr.  Wallinger,  but  the  court  intimating  at  the  same  time  that  Mr.  Wallinger 
need  not  appear  unless  he  thought  proper.  The  plaintiff  did  not  appear  to  shew 
cause  ;  but 

Bridge  appeared  on  behalf  of  Wallinger,  who  submitted  that  his  rights  would  be 
prejudiced  by  the  defendant's  discharge,  and  that  he,  as  attorney  for  the  plaintiff  on 
the  record,  was  entitled  to  appear  («).  [Byles,  J.  Is  not  Barker  v.  St.  Quintin,  12  M. 
&  W.  441,  conclusive  to  shew  that  the  sheriff  is  bound  to  [46]  discharge  the  defen- 
dant out  of  custody  upon  the  direction  of  the  plaintiff  in  the  action  ?]  That  case  was 
considered  in  Ex  parte  Games,  In  re  William-^  v.  Lloyd,  3  Hurlst.  &  Colt.  294.  There, 
a  plaintiff  who  had  obtained  judgment  for  his  costs,  in  collusion  with  the  defendant, 
and  in  order  to  defeat  the  lien  of  the  plaintiff's  attorney,  gave  him  and  the  sheriff 
notice  not  to  execute  any  process,  on  pain  of  being  treated  as  trespassers :  and  the 
court  held  that  a  judge  had  power,  in  the  exercise  of  the  equitable  jurisdiction  of  the 
court,  to  order  the  plaintiff  or  the  defendant  to  pay  the  attorney  the  costs.  "  I  think," 
said  Pollock,  C.  B.,  "  that  the  court  is  bound  to  see  that  justice  is  done ;  and  that 
they  are  not  prevented  from  exercising  their  equitable  interference  in  this  manner, 
because  no  express  authority  has  been  cited  in  support  of  it.  No  doubt,  in  general, 
the  court  cannot,  upon  motion,  order  one  man  to  pay  over  money  to  another, 
unless  the  former  be  an  officer  of  the  court,  and  the  money  was  received  by  him  in 
that  charactei-.  But  the  court  has  entire  control  o\er  the  proceedings  in  a  cause  ;  and, 
notwithstanding  judgment  has  been  signed,  they  may,  in  the  exercise  of  their  equitable 
jurisdiction,  set  aside  a  release,  or  make  any  order  consistent  with  the  practice  and 
procedure  of  the  court,  so  as  to  suppress  collusion  and  fraud."  [Byles,  J.  If  this 
question  had  arisen  on  a  fi.  fa.,  no  doubt  your  argument  would  be  correct.  But  the 
rule  laid  down  in  Barker  v.  St.  Quintin  is,  that  the  attorney  caimot  authorize  the  sheriff 
to  arrest  or  detain  the  defendant  on  a  ca.  sa.,  if  the  plaintiff  in  the  action  [47]  consents 
to  his  discharge.  Here,  the  plaintiff  has  consented,  and  he  does  not  now  appear  to 
shew  cause  against  this  I'ule.     The  rule  seems  to  be,  that  the  court  will  not  hold  a 


{a)  In  Cam])  v.  Pate,  8  C.  B.  375,  the  attorney  for  the  plaintiff  was  allowed  to 
oppose  the  defendant's  release.  There,  the  defendant  was  taken  in  execution  upon  a 
ca.  sa.  at  the  suit  of  the  plaintiff,  in  June,  1«41  ;  in  August  in  the  same  year,  the 
plaintiff  left  England,  and  was  shortly  afterwards  seen  at  St.  Petensburgh,  but  had 
never  been  heaid  of  since.  Upon  an  affidavit  of  these  facts,  and  shewing  reasonable 
ground  to  induce  them  to  believe  that  the  plaintiff  was  dead,  and  alleging  that  proper 
search  had  been  made,  and  no  trace  of  a  will  or  grant  of  administration  found,— the 
court  (in  1849)  ordered  the  defendant  to  be  discharged  from  custody,  without  regard 
to  any  supposed  lien  of  the  attorney  for  costs. 
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defendant  in  custody  merely  for  the  purpose  of  enforcing  the  attorney's  claim  for  costs. 
Suppose  the  plaintifl'  had  appeared  and  said  "  I  consent  to  the  defendant's  discharge," 
would  we  not  be  bound  to  act  upon  it?  And,  is  not  that  what  he  does  in  eflect  say 
by  his  absence  ?]  In  Man-  v.  .Smith,  4  B.  &  Aid.  466,  satisfaction  had  been  entered  on 
the  roll :  the  court  were  therefore  bound  to  order  the  defendant's  discharge.  Here  is 
but  an  agreement,  which  the  court  is  called  upon  by  virtue  of  its  equitablejurisdiction 
to  enforce.  The  court  will  not  do  that  in  defeasance  of  the  equitable  claim  of  the 
plaintiH's  attorne\-  (ay. 

Mellor,  in  support  of  his  rule.  In  the  ab.senee  of  collusion, — and  none  is  suggested 
here, — the  court  will  not  enable  the  attorney  to  keep  the  defendant  in  custody  for 
costs  for  which  he  has  his  remedy  against  his  client,  the  plaintiff.  [Keating,  J.  The 
order  for  the  discharge  of  the  defendant  is  addressed  to  the  plaintiff's  attorney  instead 
of  to  the  sheriffs,  and  therefore  the  sheriffs  declined  to  act  upon  it,  without  the 
authority  of  the  court.  What  is  there  to  prevent  the  defendant  from  procuring  from 
the  plaintiff  another  order  addressed  to  the  sheriffs?]  Having  got  all  he  could  from 
the  defendant,  he  refuses  to  give  another  order.  The  law  is  clear  as  to  the  right  of 
the  plaintiff  to  order  the  defendant's  discharge  :  Marr  v.  Smith,  4  B.  &  Aid.  466  ; 
Barker  v.  St.  Quintin,  12  M.  W.  441.  In  Marr  v.  Smith,  Holroyd,  J.,  says:  "The 
plaintiff's  attorney  has  no  lien  on  the  person  of  the  defendant.  As  soon  as  judgment 
is  obtained,  his  power  is  at  an  end  also.  [48]  It  is  true  that  he  has  a  lien  for  his  costs, 
and  that  the  court  will  assist  him  to  make  the  subject-matter  recovered  by  the  judg- 
ment available  for  that  purpose  :  but  they  will  go  no  further."  In  Jordan  v.  Hunt, 
3  Dowl.  P.  C.  666,  it  was  held  that  an  attorney  is  not  justified  in  proceeding  with  an 
action  after  it  has  been  settled  between  the  parties  themselves,  though  it  is  known 
that  costs  have  been  incurred,  and  that  the  plaintiff  himself  is  not  in  a  condition  to 
pay  them  :  it  must  be  shewn  affirmatively  that  the  settlement  was  come  to  for  the 
purpose  of  cheating  the  attorney.  Parke,  B.,  tieats  the  matter  as  beyond  doubt. 
The  case  of  a  defendant  in  custody  under  a  ca.  sa.  is  altogether  different  from  that  of 
process  under  which  the  plaintiffs  attorney  may  obtain  some  fruits.  In  the  former 
case,  the  defendant  is  entitled  to  the  benefit  of  the  discharge,  even  though  it  be  the 
result  of  collusion  between  the  parties. 

Byles,  J.(a)-.  This  rule  in  substance  calls  upon  the  plaintiff  to  shew  cause  why  the 
defendant  should  not  be  discharged  out  of  the  custody  of  the  sheriffs  of  London.  The 
plaintiff  does  not  appear  :  but  the  court,  on  granting  the  rule,  directed  that  notice 
should  be  given  to  the  plaintiff's  attorney,  who  has  a  claim  for  the  costs  of  the  action, 
lest  injustice  should  be  done.  We  must  assume  that  the  plaintiff  consents  to  the  rule 
being  made  absolute  :  and  I  do  not  see  how  he  could  have  refused  to  consent.  He 
signed  an  authority  for  the  release  of  the  defendant,  directed  to  his  own  attorney ; 
and  the  defendant  has  paid  the  consideration  agreed  upon,  by  restoring  an  acceptance 
of  the  plaintiff's  for  50Ul.  and  a  duplicate  for  a  diamond  pin  and  ear-iings.  The  order 
of  discharge  so  signed  by  the  plaintiff  has  [49]  been  handed  to  the  plaintiff's  attorney, 
in  order  that  he  might  cause  the  defendant  to  be  released,  according  to  the  plaintiff's 
intention.  The  attorney,  however,  declines  to  do  anything  upon  it,  because  his  costs 
are  unpaid,  and  the  plaintiff  in  this  action  being  an  infant,  there  is  little  prospect  that 
they  ever  will  be  paid.  On  a  foimer  occasion,  the  court  declined  to  compel  the 
attorney  to  take  any  step  towards  procuring  the  defendant's  release  from  custody ; 
but,  at  their  suggestion,  the  plaintifl"s  order  for  that  purpose  was  handed  over  to  the 
defendant.  Upon  that  order  being  presented  to  the  sheriffs,  they  very  properly 
declined  to  act  upon  it,  inasmuch  as  it  was  not  addressed  to  them  ;  and  they  desire  to 
have  the  authority  of  the  court  before  they  discharge  the  defendant.  The  plaintiff's 
attorney  has  been  heard  in  opposition  to  the  rule.  His  claim  of  lien,  as  it  is  called, 
does  not  seem  to  have  presented  itself  to  the  mind  of  Mr.  Wren  when  he  obtained  the 
plaintiff's  signature  to  the  document.  I  do  not  think  the  defendant  ought  to  be 
prejudiced  by  that.  The  plaintiff  is  bound  to  do  what  he  bargained  for.  The  simple 
question  is,  whether,  when  the  plaintiff  desires  to  discharge  the  defendant  from  custody 
under  the  ea.  sa.,  the  attorney's  lien  for  costs  is  any  answer.     The  authorities  referred 

(af  See  the  cases  collected  in  1  Ch.  Archb.  136  et  seq.  11th  edit.  See  also  Lush's 
Practice  224,  2nd  edit. 

(af  Erie,  C.  J.,  and  Montague-Smith,  J.,  were  attending  the  Court  of  Criminal 
Appeal. 
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to  shew  that  it  is  not.  I  therefore  think  this  rule  should  be  made  absolute,  upon  the 
terms  of  the  defendant  undertaking  not  to  bring  any  action  either  against  the  sheriffs 
or  iwninst  anv  other  person  for  or  by  reason  of  his  having  been  detained  in  custody 
at  the  suit  of" the  plaintiff  in  the  said  action,  and  without  prejudice  to  any  remedy  the 
plaintiff's  attorney  may  have  upon  the  judgment  obtained  in  this  cause. 

Keating,  J.  I  am  of  the  same  opinion,  tho\igh  I  must  confess  the  arguments 
ur"-ed  on  the'  part  of  the  [50]  plaintifl"s  attorney  for  some  time  induced  me  to  enter- 
tani  some  doubts  as  to  how  far  the  equitable  jurisdiction  of  the  court  might  under  the 
circumstances  be  involved.  When  this  matter  was  before  the  court  in  the  eai'lier  pait 
of  the  term,  and  they  directed  that  the  order  of  discharge  should  be  restored  to  the 
defendant,  though  they  did  not  thereby  bind  themselves  to  give  any  particular  effect 
to  it,  they  did  at  the  same  time  give  a  sort  of  intimation  that  the  plaintiff  was  bound 
by  the  bargain  made  on  his  behalf  and  with  his  assent  by  Mr.  Wren.  I  think  under 
the  circunistances  we  are  justified  in  treating  the  document,  coupled  with  his  non- 
appearance to  day  to  object,  as  a  consent  on  the  part  of  the  plaintiff  that  the  defen- 
dant shall  be  released  from  custody  Upon  the  conditions,  therefore,  which  have  been 
mentioned  by  my  Brother  Byles,  I  agree  with  him  that  this  rule  should  be  made 
absolute. 

Eule  absolute. 

In  the  following  term,  Bridge,  on  behalf  of  Wallinger,  moved  for  a  rule  calling 
upon  the  plaintiff  and  his  father  and  his  father's  attorney  (Wren)  to  shew  cause  why 
the  diamond  pin  and  ear-rings  should  not  be  given  up  to  Wallinger  in  part  satisfaction 
of  his  lien  for  the  costs  of  the  action.  It  appeared  that  Wren  had  offered  to  give  them 
up,  on  Wallinger's  paying  him  221.  15s.  3d.,  the  sum  which  he  had  paid  in  order  to 
redeem  them ;  but,  inasmuch,  as  Wren  had  paid  that  sum  after  notice  of  Wallinger's 
lien,  the  latter  declined  to  pay  it. 

WiLLES,  J.  You  are  coming  to  invoke  the  aid  of  the  equitable  jurisdiction  of  the 
court  in  your  favour.     You  must  therefore  do  equity. 

The  rest  of  the  court  concurring, 

Eule  refused. 

[51]    Robinson  v.  The  London  and  South  Western  Railway  Company. 

May  Lst,  1865. 

[S.  C.  34  L.  J.  C.  P.  234;    12  L.   T.   347;    11  Jur.   N.   S.   390;    13  W.   R.   660. 
Discussed,  Hill  v.  Lmidm  and  Nmih  JFestern  Railway  Company,  1880,  42  L.  T.  514.] 

1.  By  the  7th  section  of  the  Railway  Traffic  Act,  17  ife  18  Vict.  c.  31,  a  railway 
company  is  not  liable  for  loss  of  or  injury  to  a  horse  on  the  railway,  beyond  the 
value  of  501.,  unless  the  sender  shall  at  the  time  of  delirerin;:/  it  to  the  company  to  be 
carried  have  declared  it  to  be  of  a  higher  value,  in  which  case  the  company  are 
impowered  to  charge  a  reasonable  percentage  for  the  increased  risk  and  care 
thereby  occasioned  : — Held,  that  the  declaration  of  value  must  be  such  as  to  convey 
a  distinct  intimation  to  the  company  that  the  sender  intends  to  hold  them  respon- 
sible for  the  higher  sum. — 2.  Where,  therefore,  a  servant  of  a  railway  company, 
having  casually  learned  that  a  mare  tendered  for  carriage  was  worth  1351.,  refused 
to  carry  her  unless  insurance-money  was  paid  beyond  the  usual  charge  foi'  carriage  : 
— Held,  that  the  company  were  responsible  for  such  refusal. — 3.  Semhle,  that  the 
declaration  of  value  need  not  be  made  at  the  moment  of  tendering  the  animal  to  be 
carried. 

This  was  an  action  against  the  London  and  South  Western  Railway  Company  for 
refusing  to  carry  a  mare  belonging  to  the  plaintiff. 

The  first  count  of  the  declaration  stated  that,  at  the  times  thereinafter  referred 
to,  the  defendants  were  common  carriers  of  horses  by  railway  from  their  Liss  station 
to  their  Waterloo  station,  London  ;  that,  before  any  of  the  said  times,  the  defendants 
made  and  published  certain  conditions  upon  which  alone  they  declared  that  they 
would  receive,  forward,  and  deliver  horses,  which  conditions  had  not  at  any  of  the 
said  times  been  rescinded  or  altered,  and  which  conditions  were  so  published  as  afore- 
said, and  were  contained  in  a  certain  printed  notice  by  the  defendants  published, 
which  notice  was  as  follows :— "  Notice  as  to  horses,  cattle,  &c.     The  London  and 
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South  Western  Railway  Company  hereby  give  notice  that  they  will  receive,  forward, 

and   deliver   horses,  &c.  solely  on  and  subject    to   the   following   conditions  : The 

company  will  not  be  responsible  for  any  loss  or  injury  to  any  horse,  &c.  in  the 
receiving,  forwarding,  or  delivering,  if  such  damage  be  occasioned  by  the  kicking, 
plunging,  or  unruliness  of  the  same.  Declaration  as  to  the  conveyance  of  horses, 
cattle,  &c.  In  pursuance  of  an  act  (17  &  18  Vict.  c.  31),  intituled,  &c.,  it  is  provided 
in  clause  7,  in  reference  to  the  liability  of  railway  and  canal  companies  for  loss  or 
injury  done  to  any  horse,  cattle,  or  other  animals,  that  no  greater  damage  shall  be 
recov-[52]-ered  for  the  loss  of  or  for  any  injury  done  to  such  animals,  beyond  the 
sums  hereinafter  mentioned,  that  is  to  say,— for  any  horse,  501.,  &c.,  &c.,  unless  the 
person  sending  or  delivering  the  same  to  such  company  shall,  at  the  time  of  such 
delivery  have  declared  them  to  be  of  respectively  higher  value  than  as  above 
mentioned,  in  which  case  it  shall  be  lawful  for  such  company  to  demand  and  receive, 
by  way  of  compensation  for  the  increased  risk  and  care  therebv  occasioned  a  reason- 
able per-centage  upon  the  excess  of  the  value  so  declared,  above  the  sums  so  limited  as 
aforesaid,  and  which  shall  be  paid  in  addition  to  the  ordinary  late  of  charge.  Notice 
is  therefore  hereby  given  that,  from  and  after  the  date  hereof,  a  per-centage  of  51.  per 
cent,  will  be  charged,  in  addition  to  the  usual  charge  for  conveyance,  by  the  London 
and  South  Western  railway,  upon  any  excess  in  the  declared  value  of  horses,  cattle,  or 
other  animals,  over  and  above  the  amount  fixed  by  the  act  aforesaid,  viz.  for  any 
horse,  501.,  &c.  And  notice  is  hereby  given  that  all  declarations  of  the  value  of 
horses  or  other  animals,  where  such  value  exceeds  the  above  sums  respectively,  must 
be  signed  by  the  owner  thereof,  or  by  his  agent,  before  they  can  be  received  by  the 
company  for  transmission  by  the  railway."  Averment,  that  the  plaintiff,  at  a  reason- 
able and  proper  time  in  that  behalf,  tendered  to  the  defendants,  at  their  Liss  station 
aforesaid,  a  mare,  to  be  by  them  carried  from  their  Liss  station  aforesaid  to  their 
Waterloo  station  aforesaid,  and  there  delivered  for  the  plaintiff,  according  to  the 
defendant's  duty  in  that  behalf,  under  the  circumstances  aforesaid,  for  hire  to  the 
defendants  in  that  behalf,  and  requested  the  defendants  to  receive,  carry,  and  deliver 
the  said  mare  as  aforesaid,  and  did  not  declare  or  intend  to  declare  the  said  mare  to 
be  of  any  higher  value  than  501.  ;  that  the  plaintiff  was  then  ready  and  willing  and 
offered  to  [53]  pay  to  the  defendants  their  reasonable  hire  in  that  behalf,  whereof  the 
defendants  then  had  notice  ;  and  that  the  defendants  then  had  sufficient  time,  means, 
and  convenience  to  receive,  carry,  and  deliver  the  said  mare  as  aforesaid,  and  could 
and  ought  to  have  done  so  :  Breach,  that  the  defendants  did  not  nor  would  receive, 
carry,  and  deliver  the  said  mare  for  the  plaintiff:  special  damage. 

The  fourth  plea  stated  that,  before  and  at  the  time  of  the  tender  and  delivery  of 
the  said  mare  as  alleged,  the  person  sending  the  same  had  declared  the  said  mare  to 
be  of  higher  value  than  501.,  that  is  to  say,  of  the  value  of  1351.,  whereupon  the 
defendants,  under  and  by  virtue  of  the  said  act  mentioned  in  the  said  notice,  demanded 
of  the  person  so  tendering  the  said  mai'C  as  aforesaid,  by  way  of  compensation  for  the 
increased  risk  and  care  occasioned  by  the  said  higher  value,  a  per-centage  of  51.  per 
cent,  in  addition  to  the  usual  charges  for  conveyance  upon  the  excess  of  the  declared 
value  of  the  said  mare  over  and  above  the  said  sum  of  501.,  being  the  amount  limited 
by  the  act  aforesaid,  the  said  per-centage  being  a  rea.sonable  per-centage  upon  the 
excess  of  the  value  so  declared  above  the  said  sum  so  limited  as  aforesaid  ;  that  the 
person  tendering  the  said  mare  as  aforesaid  refused  to  pay  to  the  defendants  the  said 
per-centage,  wherefore  the  defendants  refused  to  receive  and  carry  the  said  mare,  as 
they  lawfully  might  for  the  cause  aforesaid  ;  and  that  such  per-centage  or  increased 
rate  of  charge  was  notified  in  the  manner  prescribed  in  the  statute  1 1  G.  4  & 
1  W.  4,  c.  68. 

The  plaintiff  joined  issue  upon  the  above  and  other  pleas. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London  after  last 
Michaelmas  Term.  The  facts  which  appeared  in  evidence  were  as  follows  :— One  [54] 
Ayling,  who  resided  at  Liss,  in  the  county  of  Hants,  having  a  mare  to  dispose  of,  the 
plaintiff  commissioned  a  friend  (Captain  Mainwaring)  to  go  to  Liss  to  examine  her.^ 
On  his  return  to  London,  Captain  Mainwaring,  having  communicated  to  the  plaintiff 
his  opinion  of  the  animal,  at  his  request  telegraphed  to  Ayling  at  Liss,  inquiring  if  he 
would  take  1351.  for  her.  In  answer  to  this,  Ayling  telegraphed  to  Captain  Mam- 
waring,  "I  will  take  1351.  for  the  mare,  and  will  warrant  her  sound."  A  few  days 
afterwards  Captain  Mainwaring  wrote  to  Ayling  requesting  him  to  forward  the  mare 

C.  P.  XXII.— 23 
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by  rail  to  London  ;  .and  Aj'ling,  who  received  this  letter  on  the  31st  of  December, 
1863,  called  on  Wade,  the  station-master  at  Liss,  and  requested  him  to  have  a  horse- 
box read)'  on  the  2nd  of  January.  It  appeared  that  it  was  part  of  Wade's  duty,  as 
station-master,  to  work  the  telegraph  ;  and,  meeting  Ayling  on  the  1st  of  January,  he 
asked  him  if  the  horse  he  was  about  to  send  was  the  animal  in  reference  to  which  the 
telegrams  had  passed  ;  being  told  that  it  was.  Wade  said  that,  as  he  was  aware  that 
the  value  of  the  mare  was  1351.,  he  would  not  receive  her  unless  he  was  paid  insurance 
for  the  extra  risk  ;  and  he  demanded  17s.  6d.  for  the  carriage  of  the  maie,  and  41.  5s. 
for  insurance.  On  the  same  day,  Ayling  received  a  letter  from  Wade  embodying 
what  he  had  told  him,  which  letter  he  forwarded  to  Captain  Mainwaring. 

Captain  Mainwaring  had  in  the  meantime  written  to  inspector  Norwood,  at  the 
Waterloo  station  (to  whom  he  was  known),  requesting  him  to  send  a  careful  man  down 
to  Liss  to  bring  up  a  valuable  mare :  and,  on  receipt  of  Ayling's  letter,  he  again  wrote 
to  Norwood,  as  follows  : — 

"London,  4th  January,  1864. 

"Sir^ — I  am  sorry  to  trouble  you  so  much  ;  but  the  receipt  this  morning  of  the 
two  inclosed  has  placed  me  [55]  in  a  fix,  and  I  should  be  much  obliged  to  you  to  give 
instructions  to  your  station-master  and  to  the  man  who  goes  down  to  fetch  the  mare 
from  Liss.  But  the  mare  may  be  sent  (by  the  man)  to-morrow,  as  directed  in  my 
letter  to  you  of  yesterday,  without  insuring  her,  the  expense  being  so  great :  and  I 
must  observe  that  I  never  heard  of  a  case  where  a  station-master  has  refused  to  load  a 
horse  unless  insured.  If,  however,  the  man  who  goes  for  the  mare  finds  that  she  is 
dangerous  in  the  train,  or  if  he  finds  that  she  has  been  in  befoi'e  and  anything  has 
happened  to  her  through  her  own  vice,  then  I  think  she  ought  to  be  insured,  but  not 
otherwise.  Mr.  Ayling,  the  man  I  bought  her  of,  told  me  she  had  never  been  in  a 
train  in  her  life.  I  have  had  horses  of  3001.  or  4001.  value  often  by  train  with  nobody 
with  them.  I  never  insured  a  horse  in  my  life,  and  never  had  an  accident  with  one. 
It  appears  to  me  that  your  station-master  at  Liss  is  exceeding  his  powers.  The  value 
of  this  animal  is  1 351." 

No  person  was  sent  down  by  the  company  :  and,  on  the  6th  of  January,  Captain 
Mainwaring  received  a  letter  from  the  office  of  the  superintendent  at  the  Waterloo 
station,  informing  him  that  Mr.  iScott,  the  traffic-manager,  had  informed  Ayling  of  the 
terms  on  which  the  mare  would  be  conveyed,  and  that  a  horse-box  had  been  sent  to 
Liss,  but  the  horse  had  not  been  sent  up. 

A  horse-box  was  sent  down  to  Liss  on  the  14th  of  January,  and  Captain  Main- 
waring tendered  the  mare,  ofl'ering  to  pay  the  ordinary  charge  for  her  conveyance  to 
London ;  but  the  station-master  refused  to  receive  her.  Captain  Mainwaring  then 
inquired  of  the  station-master  whether,  if  he  paid  the  insurance-money,  he  would 
receive  and  forward  the  mare  ;  upon  which  Wade  said  that  he  could  not  forward  her 
that  da,y.  [56]  Captain  Mainwaring  thereupon  gave  Wade  a  written  notice  that  he 
would  leave  the  mare  at  Ayling's  at  the  company's  risk  and  expense. 

On  the  16th  of  January,  Mr.  Scott,  the  defendants'  traffic-manager,  wrote  to 
Captain  Mainwaring,  stating  that,  when  notice  was  first  given  that  the  mare  would  be 
brought  to  Liss  station,  her  value  was  declared  to  be  1351.,  which  justified  the  station- 
master's  demand  ;  and  asking  whether  he  (the  captain)  desired  to  have  the  mare 
conveyed  at  his  risk,  subject  only  to  the  liability  of  the  company  for  the  conveyance 
of  an  ordinary  animal  the  value  of  which  was  not  declared,  and  whether  the  pr.  viously 
declared  value  was  withdrawn,  adding  that,  if  so,  he  would  at  once  order  the  mare  to 
be  receive' I  and  conveyed  from  Liss  to  London.     No  answer  was  sent  to  this  letter. 

On  the  part  of  the  defendants,  it  was  submitted  that  the  admission  to  the  station- 
master  at  Liss,  and  Captain  Mainwaring's  letter  of  the  4th  of  January,  1864,  amounted 
to  a  declaration  of  value  within  the  meaning  of  the  7th  section  of  the  Railway  and 
Canal  Traffic  Act,  1854,  17  &  18  Vict.  c.  3l'(rt),  and  justified  the  re-[57]-fusal  of  the 
company  to  carry  the  mare  unless  she  was  insured. 


(a)  AMiich  enacts  that  "  every  such  company  as  aforesaid  shall  be  liable  for  the 
loss  of  or  injury  done  to  any  horses,  cattle,  or  other  animals,  or  to  any  articles,  goods, 
or  things,  in  the  receiving,  forwarding,  or  delivering  thereof,  occasioned  by  the  neglect 
or  default  of  such  company  or  its  servants,  notwithstanding  anv  notice,  condition,  or 
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For  the  plaintiffs  it  was  insisted  that  the  fair  construction  of  the  letter  relied  on, 
was  that  the  sender  declined  to  insure ;  and  that  neither  the  mention  of  the  value  at 
the  end  of  the  letter  nor  the  admission  made  to  the  station-master  at  Liss  constituted 
a  declaration  of  value  within  the  statute. 

His  Lordship  left  it  to  the  jury  to  say  whether  there  had  been  a  refusal  on  the 
part  of  the  company  to  carry  the  mare  uninsured,  and  whether  the  sum  demanded  by 
them  for  insurance  (if  the  demand  was  under  the  circumstances  justifiable)  was  a 
reasonable  sum. 

The  jury  answered  both  questions  in  the  affirmative,  and  a  verdict  was  entered 
for  the  plaintiH,  which  by  arrangement  was  to  be  for  51.,  with  all  proper  certificates, 
subject  to  leave  reserved  to  the  defendants  to  move  for  a  verdict  or  a  nonsuit. 

Ballantine,  Serjt.,  accordingly,  in  Hilary  Term  last,  obtained  a  rule  nisi  to  enter  a 
verdict  for  the  defendants,  on  the  grounds, — first,  that  there  was  no  offer  to  pay  extra 
for  insurance, — secondly,  that  there  was  a  declaration  within  the  act. 

Denman,  Q.  C,  and  Kingdon,  now  shewed  cause.  The  real  question  is,  whether 
there  was  such  a  declaration  by  or  on  behalf  of  the  owner  of  the  mare  of  [58]  her 
value  as  to  entitle  the  defendants  to  refuse  to  carry  her  unless  insured.  [Erie,  C.  J. 
Or  whether  the  comijany  were  under  any  obligation  to  pay  the  13-51.  if  the  mare  had 
been  carried  by  them  and  injured  on  the  journey.]  Under  the  17  &  18  Vict.  c.  31, 
the  company's  right  to  demand  an  e.xtra  sum  for  increased  risk  does  not  arise  until  the 
sender  has  declared  the  animal  to  be  of  a  higher  value  than  501.  The  information  as 
to  the  value  of  this  mare  which  the  station-master  at  Liss  had  acquired  by  means  of 
the  telegrams  clearly  has  nothing  to  do  with  the  case.  And  Captain  Mainwaring, 
acting  for  the  plaintiff,  throughout  insisted  upon  his  right  to  exercise  his  option  to 
declare  the  value  or  not.  The  casual  mention  of  the  value  of  the  mare  in  the  letter 
of  the  4th  of  -January  was  not  a  declaration.  To  fix  the  company  with  liability,  the 
declaration  of  value  must  be  clear  and  distinct.  In  Boy-i  v.  Fink,  S  Car.  &  P.  361,  it 
was  held  that  the  notice  under  the  Carriers  Act,  11  G.  4  &  1  W.  4,  c.  6S,  must  be 
an  express  and  formal  declaration  of  the  value  :  mere  knowledge  on  the  part  of  the 
carrier  would  not  do.  The  like  was  held  in  Hart  v.  Baxtiulah,  6  Exch.  769.  In  Peek 
V.  The  North  Staffordshire  Railway  Conipany,  32  Law  J.,  Q.  B.  241,  the  question  was, 
whether  the  conditions  imposed  by  the  company  were  just  and  i-easonable.  What 
passed  between  the  agent  of  the  owner  of  the  marbles  and  the  company  was  neither 
intended  by  him  nor  received  by  them  as  a  declaration  of  their  value.  [Erie,  C.  J., 
intimated  that  this  question  had  been  raised  in  the  Queen's  Bench  with  reference  to 
the  carriage  of  a  dog.]  That  was  a  case  of  Harrison  v.  The  London,  Brighton,  and  South 
Coast  Railway  CiMipany,  2  Best  &  Smith,  122.  [Erie,  C.  J.  That  is  not  the  case  I 
meant  to  refer  to.]  The  position  assumed  by  the  station-master  here  was  clearly 
untenable. 

[59]  Ballantine,  Serjt.,  and  Wood,  in  support  of  the  rule.  If  there  ha-s  been  a 
declaration  of  the  value  of  the  animal,  the  intention  of  the  party  sending  it  is  wholly 
immaterial.  Suppose  this  had  been  an  action  against  the  company  for  injury 
occasioned  to  the  mare  in  the  transit,  could  they  in  the  face  of  the  correspondence 
have  contended  for  a  moment  that  there  had  been  no  declaration  of  value?  The 
important  letter  is  that  of  the  4th  of  -January,  in  which  Captain  Mainwaring,  the 
plaintiffs  agent,  distinctly  says,  ''The  value  of  this  animal  is  1351."  Setting  aside  the 
knowledge  which  AVade,  the  station-master  at  Liss,  derived  from  the  telegraphic 
communications,  that  letter  amounts  to  a  distinct  declaration  of  the  animal's  value 
within  the  statute.     Wightman,  -J.,  in  delivering  the  judgment  of   the   Exchequer 

declaration  made  and  given  by  such  company  contrary  thereto,  or  in  anywise  limiting 
such  liability  :  any  such  notice,  condition,  or  declaration  being  hereby  declared  to  be 
null  and  void  : "  "  Provided  always  that  no  greater  damages  shall  be  recovered  for  the 
loss  of  or  for  any  injury  done  to  any  of  such  animals,  beyond  the  sums  hereinafter 
mentioned,  that" is  to  sV,  for  any  hor.se  -501.,"  &c.  ;  "unless  the  person  sending  or 
delivering  the  same  to  such  company  shall  at  the  time  of  such  delivery  have  declared 
them  to  be  respectively  of  higher  value  than  as  above  mentioned  ;  in  which  case  it 
shall  be  lawful  for  such  compaliy  to  demand  and  receive  by  way  of  compensation  for 
the  increased  risk  and  care  thereby  occa.sioned  a  reasonable  per-centage  upon  the 
excess  of  the  value  so  declared  above  the  respective  sums  so  limited  as  aforesaid,  and 
-which  shall  be  paid  iu  addition  to  the  ordinary  rate  of  charge." 
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Chamlier  in  The  Great  Xorthern  Railway  Company,  App.,  Bchrens,  Req>.,  7  Hurlst.  &  N. 
950,  says :  "  We  think  that  the  respondent  having  declared  the  value  of  the  picture 
to  the  carman,  who  was  the  agent  of  the  appellants,  and  who  received  the  same  to  be 
carried  by  them,  was  entitled,  upon  the  loss  of  it  by  the  appellants,  to  recover  its 
value,  though  he  did  not  pay  or  offer  to  pay  any  increased  rate  in  proportion  to  the 
value,  no  such  payment  having  been  required  either  at  the  time  of  delivery  to  the 
carman  or  at  anyother  time  before  the  loss.  The  case  of  Hart  v.  Baxendale,  6  Exch. 
769,  decides  that,  in  such  a  case  as  the  present,  the  person  delivering  the  goods  to  the 
carrier  must,  in  the  first  instance,  declare  their  value,  in  order  to  fix  the  carrier  with 
responsibility,  and  the  carrier  may  then  require  him  to  paj'  an  increased  rate  of  charge 
according  to  a  tariff  put  up  in  the  office  ;  but  there  is  nothing  in  the  statute  which 
protects  him  fiom  liability,  if,  after  the  value  is  declared  to  be  such  as  would  entitle 
him  to  demand  an  increased  rate  of  charge,  he  chooses  to  accept  the  goods  to  be 
carried,  [60]  without  making  any  demand  of  such  increased  rate,  or  requiring  it  to  be 
either  paid  or  promised.  The  carrier  is  not  bound  to  accept  such  goods  for  carriage 
without  payment  of  such  increased  rate,  if  required  ;  but,  if  he  choose  to  do  so,  and 
the  value  is  declared,  he  will  not  be  protected  by  the  act."  That  is  a  distinct 
authority  to  shew  that  the  defendants  here  were  justified  in  refusing  to  carry  the 
plaintiff's  mare  uninsured.  [Montague  Smith,  J  The  court  there  assumed  that  there 
was  a  good  declaration  of  the  value.]  The  declaration  of  value  here  was  never  with- 
drawn. The  letter  of  the  traffic-manager,  of  the  16th  of  January,  shews  that. 
[Montague  Smith,  J.  That  letter  was  written  after  the  company's  officer  had  refused 
to  forward  the  horse  without  payment  of  an  increased  charge  by  way  of  insurance.] 

Erle,  C.  J.  I  am  of  opinion  that  this  lule  should  be  discharged.  The  question 
is,  whether  the  defendants  have  rendered  themselves  liable  to  an  action  for  refusing 
to  carry  the  plaintiff's  mare  from  Liss  to  London,  without  being  paid  a  sum  for  insur- 
ance beyond  the  charge  for  the  carriage.  It  appears  that  they,  by  their  servants,  did 
so  refuse,  because  the  sender  of  the  mare  had  (as  they  say)  declared  that  the  value  of 
the  animal  exceeded  501.  The  question  turns  upon  whether  or  not  there  was  evidence 
that  the  sender  did  declare  the  value  to  be  above  501. ;  for,  unless  there  was  such  a 
declaration  communicated  to  the  company,  they  had  no  right  to  demand  a  sum  for 
insurance.  The  7th  section  of  the  Railway  and  Canal  Traffic  Act,  17  &  18  Vict.  c.  31, 
for  the  protection  of  the  company  enacts  that  no  greater  sura  than  501.  shall  be 
recovered  against  them  for  the  loss  of  or  for  any  injury  done  to  any  horse,  &c., 
"unless  the  person  sending  or  delivering  the  same  to  such  company  shall  at  the  time 
of  such  [61]  delivery  have  declared  them  to  be  respectively  of  higher  value  than  as 
above  mentioned :  in  which  case  it  shall  be  lawful  for  such  company  to  demand  an  1 
receive  by  way  of  compensation  for  the  increased  ri-sk  and  care  thereby  occasioned  a 
reasonable  per-centage  upon  the  excess  of  the  value  so  declared  above  the  respective 
sums  so  limited  as  aforesaid,  and  which  shall  be  paid  in  addition  to  the  ordinary  rate 
of  charge."  Knowledge  of  the  value  of  the  animal  not  derived  from  the  declaration 
of  the  sender  cannot  give  the  company  a  ifght  to  demand  the  increased  i-ate.  The 
evidence  here  shews  that  the  company  made  the  claim  because  the  station-master  at 
Liss,  who  had  been  just  before  employed  in  communicating  messages  between  the 
plaintiff  and  Mr.  Ayling,  the  former  owner  of  the  mare,  with  reference  to  the  sale  of 
her  by  the  latter  to  the  former,  had  casually  learned  that  the  mare  was  of  the  value 
of  1351.  It  is  clear  that  that  was  no  declaration  by  the  sender.  The  strength  of  the 
defendants'  case,  if  any,  lay  in  Captain  Mainwaring's  letter  to  Inspector  Norwood  of 
the  4th  of  Januaiy,  1864.  In  that  letter,  the  captain  writes  to  request  that  the  mare 
may  be  sent  without  insuring  her.  "  If,  however,"  he  goes  on,  "  the  man  who  goes 
for  the  mare  finds  that  she  is  dangerous  in  the  train,  or  if  he  finds  she  has  been  in 
before  and  anything  has  happened  to  her  through  her  own  vice,  then  I  think  she 
ought  to  be  insured,  but  not  otherwise."  And  at  the  end  he  says  "The  value  of  the 
animal  is  1351."  Taking  the  whole  of  the  letter  together,  in  my  judgment  it  amounts 
to  this, — "  I  do  not  intend  to  insure  the  mare  unless  I  am  obliged  :  and  in  that  case  I 
mention  her  value."  I  see  nothing  that  amounts  to  a  declaration  such  as  was  con- 
templated by  the  statute, — "  I  require  you  to  carry  mv  mare,  and  to  guarantee  her 
safe  delivery  in  London,  and  I  declare  her  value  to  be  [62]  1351.'  If  such  a  declara- 
tion as  that  had  been  made,  it  would  have  created  a  liability  on  the  part  of  the 
company  to  make  good  the  loss  of  or  any  injury  to  the  animal",  and  on  the  sender  to 
pay  the  additional  price  which  was  to  ensure  him  that  guarantie.     If  the  letter  of 
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the  traffic-manager,  of  the  16th  of  January,  had  been  written  immediately  after 
Captain  Mainwaring's  letter  of  the  4th,  and  before  the  demand  of  the  13th,  and  the 
writer  had  said, — "  We  do  not  understand  what  has  passed  between  you  and  our 
station-master  at  Liss.  Do  you  intend  to  have  your  mare  carried  as  a  valuable 
animal,  or  as  an  ordinary  uninsured  animal  1 "  and  the  sender  did  not  make  it  clear 
that  he  did  not  intend  her  to  go  at  the  company's  risk  for  the  higher  value,  I  think 
the  defendants  would  have  been  justified  in  demanding  insurance.  But  that  letter 
came  too  late.  Upon  the  whole,  I  am  of  opinion  that  there  was  no  such  declaration 
of  value  as  to  entitle  the  defendants  to  refuse  to  carry  the  mare  as  an  uninsured 
animal. 

Byles,  J.  I  am  of  the  same  opinion.  The  two  acts  of  parliament, — the  Carriers 
Act,  11  G.  4  &  1  W.  4,  c.  68,  and  the  Railway  Traffic  Act,  17  &  IS  Vict.  c.  31,— are 
in  pari  materia,  and  must  receive  the  same  construction.  The  language  is  substanti- 
ally the  same  in  both.  Each  requires  a  declaration  of  the  value,  a  declaration  which 
must  come  from  the  sender,  and  which  must  be  so  express  as  to  be  understood  by  the 
carrier  as  a  declaration  of  value,  so  as  to  constitute  a  contract  between  them.  It  is 
plain,  in  the  events  which  have  happened  here,  that  what  passed  between  the  agent 
of  the  owner  of  the  mare  and  the  servants  of  the  company,  viz.  the  statement  that  the 
value  of  the  animal  was  1351.,  was  neither  intended  nor  understood  as  a  declaration  of 
her  value  within  the  statute.  The  case  of  Bi'hrenx  v.  [63]  The  Great  N^orth-rn  Eailway 
Company,  6  Hurlst.  &  X.  366,  is  no  authority  in  favour  of  the  defendants  here,  because 
the  pictures  were  delivered  by  the  plaintiff  to  the  company's  carman,  who  gave  a 
receipt  for  them  in  this  form, — ■' Received  of  I.  B.  Behrens  1  case,  containing  two 
large  valuable  oil-paintings,  directed,  with  great  care,  to  Mr.  L.  Stover,  Turk's  Head 
Hotel,  Grej'  Street,  Newcastle-upon-Tyne.  Per  Great  Northern  Railway.  Declared 
over  the  value  of  1101."  That  was  a  distinct  declaration  of  the  value  which  would 
have  entitled  the  company  to  make  an  increased  charge  for  the  extra  risk.  For  these 
reasons,  I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  I  think  there  was  no  such 
declaration  of  value  within  the  meaning  of  the  statute  as  to  entitle  the  company  to 
the  higher  frieght  for  carrying  the  plaintiff's  mare.  I  agree  that  the  declaration  must 
be  made  with  an  intention  that  it  shall  operate  as  a  distinct  intimation  to  the  company 
that  they  are  called  upon  to  exercise  such  an  extra  degree  of  care  in  the  conveyance 
of  the  animal  as  to  entitle  them  to  charge  the  higher  sum  authorized  by  the  statute. 
But  the  evidence  discloses  no  such  intentional  declaration  on  the  part  of  the  sender  of 
the  mare.  The  station-master  at  Liss  had  no  more  right  to  assume  the  value  of  the 
animal  from  the  messages  which  had  passed  through  his  hands  during  the  treaty  of 
purchase  between  the  plaintiff  and  Ayling,  than  if  he  had  learned  her  value  by  over- 
hearing a  conversation  between  them  in  the  street.  Then,  in  writing  to  Inspector 
Norwood,  Captain  Mainwaring  is  writing  to  him  very  much  in  the  character  of  his  own 
agent.  "The  man,"  he  says,  "may  be  sent  to- morrow,  as  directed  in  my  letter  to  you 
of  yesterday,  without  insuiing  her,  the  expense  being  so  great.  If,  [64]  however,  the 
man  who  goes  for  the  mare  finds  that  she  is  dangerous  in  the  train,  or  if  he  finds  she 
has  been  in  before  and  anvthing  has  happened  to  her  through  her  own  vice_(a),  then  I 
think  she  ought  to  be  insured,  but  not  otherwise."  Thus  the  person  who  is  to  deter- 
mine whether  or  not  the  mare  shall  be  insured  is,  the  man  who  is  to  be  sent  down  to 
take  charge  of  her  in  the  train.  At  the  end,  the  writer  says  "The  value  of  this 
animal  is  1351"  That  is  if,  in  the  exercise  of  his  discretion,  the  person  so  sent  to 
take  charge  of  her  thinks  she  ought  to  be  insured,  that  is  the  price  at  which  she  is 
valued.  This  clearly  was  not  intended,  and  could  not  have  been  understood,  as  a 
declaration  of  value  within  the  Traffic  Act.  For  these  reasons,  I  am  of  opinion  that 
the  verdict  for  the  plaintiff  must  stand  for  the  sum  agreed  on. 

Keating,  J.  I  have  not  heard  the  whole  of  the  argument :  but,  so  far  as  I  have 
heard,  I  concur  in  the  judgment  of  the  rest  of  the  court. 

Rule  accordingly.  

(a)  In  the  case  of  injury  to  the  animal  through  her  own  vice,  the  insurance  would 
seem  to  be  no  protection  ;  for,  the  company's  notice  expressly  declares  that  they  will 
not  be  responsible  "for  anv  loss  or  injury  to  any  horse,  &c.,  in  the  receiving,  forward- 
ing, or  delivering,  if  such  damage  be  occasioned  by  the  kicking,  plunging,  or  unruliness 
of  the  same." 
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[65]     Thk  Rev.  W.  Walker,  Cleik  v.  Brogden.     May  5th,  1865. 

[S.  C.  1-2  L.  T.  495  ;  11  Jur.  N.  S.  671  ;  13  W.  R.  809.] 

1.  In  ail  action  for  a  libel  contained  in  two  letters  published  in  a  newspaper,  the 
defendant  pleaded,  by  way  of  justification,  that  the  second  letter  (which  in  itself 
contained  a  distinct  substantive  libel)  was  a  fair  comment  upon  the  facts  stated  in 
the  first  letter :— Held,  bad.— 2.  To  say  of  a  clergyman  that  he  came  to  the  per- 
formance of  Divine  Service  in  a  towering  passion,  and  that  his  conduct  was 
calculated  to  make  infidels  of  his  congregation,  is  libellous. 

This  was  an  action  for  a  libel. 

The  declai-ation  stated,  that  the  defendant  falsely  and  maliciously  printed  and 
published  of  the  plaintiflf",  and  of  him  as  vicar  of  Bardney,  which  he  then  was,  in  a 
public  newspaper  called  the  "  Lincoln  Gazet'e,"  the  words  following,  that  is  to  say  : — 
"  Bardney.  To  the  Editor.  On  Sunday  morning  last,  accompanied  by  a  few  friends 
who  were  visiting  with  me,  I  attended  our  parish  church.  When  I  entered,  there  were 
only  some  eight  or  ten  persons  present ;  and,  after  having  got  comfortably  seated, 
I  saw  our  worthy  Divine  (meaning  the  plaintiH)  escorting  the  school-mistress  of 
Southrey  up  the  aisle.  After  passing  some  twenty  empty  pews,  his  reverence  (mean- 
ing the  plaintiflF  (halted  at  the  one  he  had  appropriated  to  my  use  in  consequence  of 
some  dispute  which  had  occurred  twelve  months  ago.  I  immediately  rose,  and 
requested  him  to  shew  the  lady  into  another  pew,  explaining  to  him  that  there  were 
plenty  of  empty  pews,  and  that,  had  we  another  inti'oduced  into  our  pew,  we  should 
be  inconveniently  full.  'Shure,'says  he  (meaning  the  plaintiff),  'get  in  now;  ye'll 
get  in  here,' — at  the  same  time  giving  me  a  slight  push.  I  remonstrated  with  him 
(meaning  the  plaintiff'),  telling  him  not  to  assault  me  in  the  church.  'Shure,'  says  he 
(meaning  the  plaintiff),  '  I'll  assault  ye  immediately.'  I,  not  wishing  for  any  dis- 
turbance with  the  gentleman  (meaning  the  plaintiff'),  retired  :  but,  before  I  had  got 
three  yards  from  the  pew,  he  (meaning  the  plaintiff')  had  laid  his  hands  upon  one 
young  lady,  and  pushed  her  completely  out  of  one  particular  corner,  although  there 
was  ample  room  where  I  had  been  sitting,  after  [66]  I  had  left  the  pew.  So  thoroughly 
di.sgusted  was  I  with  his  (meaning  the  plaintiff''s)  ungentlemanly  and  ridiculous  conduct, 
that  I  left  the  church,  as  also  did  my  friends.  Surely  there  is  some  law  to  prevent 
such  conduct  to  a  churchwarden,  or  I  shall  use  my  best  endeavours  to  obtain  a 
sufficient  sum  of  money  to  present  him  with  something  if  he  will  resign,  or  at  any  rate 
make  a  tour  and  endeavour  to  find  another  specimen  of  humanity  like  unto  himself  ; 
as  it  is  a  pity  two  places  should  be  troubled  with  such  a  man.  i,et  him  (meaning  the 
plaintiff')  remain  until  we  send  for  him  again.  John  R.  Maltby."  "To  the  Editor. 
Our  vicar  (meaning  the  plaintiff')  has  committed  a  slight  mistake  in  turning  our  church- 
warden out  of  his  pen'  last  Sunday  morning  I  may  be  wrong  :  but  I  think  he  (mean- 
ing the  plaintiff')  did.  I  can  hardly  reconcile  his  practice  with  his  profession.  He 
(meanint;  the  plaintiff)  professes  to  be  a  follower  of  'the  great  Example,'  and  a 
successor  of  his  Apostles  in  a  direct  line :  but  I  think  there  must  have  been  a  link 
broken  in  the  chain  which  connects  our  divine  (meaning  the  plaintiff')  with  an  apostle. 
He  (meaning  the  plaintiff")  professes  to  be  moved  by  the  Holy  Ghost  to  preach  the 
Gospel ;  and  there  can  be  no  doubt  that  he  (meaning  the  plaintiff')  was  moved  by  '  the 
Spirit'  when  he  came  to  the  churchwarden,  and  turned  him  out  of  his  place  in  a 
towering  passion.  Strange  preparation  for  that  solemn  service  !  I  Is  not  the  incon- 
sistent conduct  of  the  pi'ofessed  followers  of  Christ  enough  to  make  infidels  of  us  all? 
The  Church  in  all  ages  has  suffered  most  from  her  professed  friends.  What  is  the  use 
of  a  bishop,  if  he  cannot  stop  the  vagaries  of  a  divined  Churchwarden."  Claim  5001. 
The  defendant  pleaded, — first,  not  guilty,— secondly,  to  the  first  count  («),  down 
to  and  inclusive  of  the  words  and  letter  "  John  R.  Maltby,"  that,  before  he  [67]  (the 
defendant)  did  what  is  therein  complained  of,  namely,  on  the  Sunday  morning  in  the 
said  libel  mentioned,  to  wit,  Sunday,  the  19th  of  June,  186-1,  one  John  R.  Maltby, 
accompanied  by  a  few  friends  who  were  visiting  him,  attended  his  parish  church,  being 
the  church  of  the  parish  of  Bardney,  whereof  "the  plaintitf  then  was  and  yet  is  vicar, 
and  whereof  the  said  Maltby  then  was  churchwarden,  as  the  plaintiff  then  well  knew  ; 

(a)  The  declaration  was  not  so  divided. 
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and  that,  when  the  said  Maltby  entered,  there  were  only  some  eight  or  ten  persons 
present  ;  and  that,  after  having  got  comfortably  seated,  the  said  Maltby  saw  the 
plaintiff  escorting  the  school-mistress  of  Southrey  up  the  aisle  ;  and  that,  after  passing 
some  twenty  empty  i  ews,  the  plaintiff  halted  at  the  one  he  had  appropriated  to  the 
said  Maltby,  in  consequence  of  a  dispute  which  had  occurred  some  twelve  months 
befoie  the  said  time  when,  &c.  ;  and  that  the  said  Maltby  immediately  rose,  and 
requested  the  plaintiff  to  shew  the  lady  into  another  pew,  explaining  to  the  plaintiff 
that  there  were  plenty  of  empty  pews,  and  further  explaining  to  the  plaintiff,  that, 
had  the  said  Maltby  and  his  said  friends  another  person  introduced  into  their  pew, 
they  would  be  inconveniently  full ;  and  that  thereupon  the  plaintiff  addressed  to  the 
said  lady  the  words  following,  that  is  to  say,  "Shure,  get  in  now  ;  ye'll  get  in  here," 
and  at  the  same  time  gave  the  said  Maltby  a  slight  push  ;  and  that  the  said  Maltby 
remonstrated  with  the  plaintiff,  telling  him  not  to  assault  him  the  said  Maltby  in  the 
church  ;  and  that  thereupon  the  plaintiff  addressed  to  the  said  Maltby  the  words 
following,  that  is  to  say,  "Shure,  I'll  assault  ye  immediately;"  and  that  the  said 
Maltby,  not  wishing  for  any  disturbance  with  the  plaintiff,  retired  ;  and  that,  before 
the  said  Maltby  had  got  three  yards  from  the  pew,  the  plaintiff'  laid  his  hands  upon 
a  young  lady,  and  pushed  her  completely  out  of  one  particular  [68]  corner  in  the  said 
pew  in  which  the  said  Maltby  had  been  seated  as  aforesaid,  although  there  was  ample 
room  where  the  said  Maltby  had  been  sitting,  after  the  said  Maltliy  left  the  pew  ;  and 
that  the  said  Maltby  was  so  thoroughly  disgusted  with  the  plaintirt''s  aforesaid  conduct, 
which  the  defendant  alleges  to  have  been  ungentleraanly  and  ridiculous  conduct,  that 
the  said  Maltby  left  the  church,  as  also  did  the  said  Maltby's  said  friends;  and  that 
the  said  Maltby  was,  and  his  said  friends  were,  desirous  of  having  the  plaintiff  cease 
to  be  vicar  of  Bardney, — Thirdly,  as  to  so  much  of  the  declaration  as  is  not  pleaded  to 
in  the  next  proceeding  plea,  that  the  words  which  are  mentioned  in  so  much  of  the 
declaration  as  is  herein  pleaded  to,  v/evQ  and  are  printed  and  published  in  the  said 
newspaper  in  the  declaration  mentioned,  in  a  distinct  paragraph  from  the  words  to 
which  the  next  preceding  plea  is  pleaded  ;  and  that  the  said  words  were  and  are  a  fair 
and  bona  fide  comment  upon  the  several  matters  and  premises  contained  and  referred 
to  in  the  words  hereinbefore  pleaded  to,  and  upon  the  conduct  of  the  plaintiff"  as  and 
being  such  vicar  as  in  the  declaration  mentioned,  and  were  printed  and  published  by 
the  defendant  as  and  for  such  comment,  and  without  any  malicious  intent  or  motive 
whatever. 

The  plaintiff'  demurred  to  the  second  and  third  pleas,  the  grounds  of  demurrer 
stated  in  the  margin  being,— as  to  the  second  plea,  "that  it  does  not  justify  the  part 
of  the  libel  to  which  it  is  pleaded  as  a  justification,"— and,  as  to  the  third  plea,  "that 
the  alleged  comment  can  only  be  justified  by  conduct  of  which  this  plea  does  not  allege 
that  the  plaintiff  is  guilty."     Joinder. 

Simon,  Serjt.,  in  support  of  the  demurrer  (a).  The  [69]  second  plea  profes.ses  to 
justify  so  much  of  the  libel  as  relates  to  what  passed  in  the  church  on  the  occasion  in 
question:  it  professes  to  answer  the  whole,  and  in  reality  only  answers  part.  The 
question,  therefore,  is  whether  the  words  not  covered  by  the  plea  may  be  considered 
as  a  fair  inference  from  the  pa.ssages  justified.  The  whole  letter  is  libellous:  it  con- 
tains opprobrious  and  insulting  remarks  upon  the  conduct  of  the  plaintiff  as  a  clergy- 
man and  a  gentleman.  In  Mountiiey  v.  JFatlon,  2  B.  &  Ad.  673,  the  declaration  stated 
that  the  defendant,  intending  to  cause  it  to  be  believed  that  the  plaintiff  was  guilty  of 
feloniouslv  stealing  a  horse,  published  a  libel  concerning  him.  The  libel,  as  set  out, 
was  headed  "  Horsestealer,"  and  then  alleged  that  the  plaintiff  was  taken  ^  up  on 
suspicion  of  having  stolen  a  horse,  by  a  constable  who  was  informed  that  "  such  a 
character "  was  at  a  certain  public-house  :  it  then  went  on  to  state  circumstances  of 
suspicion  against  the  plaintiff,  and  ultimately  that,  having  obtained  permission  to  go 
out  of  the  constable^s  sight,  he  made  his  escape,  but  was  re-t<iken,  and  confined  in  gaol 
for  examination  :  innuendo,  that  the  plaintiff  was  guilty  of  feloniously  stealing  a  horse. 
The  defendant  pleaded  the  general  issue,  and  then  a  justification  as  to  all  parts  of  the 
libel  except  the  word  "  horse-stealer,"  setting  out  in  this  latter  plea  the  several  circum- 
stances related  in  the  libel.  It  was  held  that,  as  the  declaration  alleged  that  the  libel 
was  intended  to  convey  a  charge  of  felony,  and  this  intent  was  not  denied  by  the  plea, 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  those  stated 
in  the  margin  of  the  demurrer. 
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the  statement  of  circumstances  of  suspicion  to  excuse  part  of  the  libel,  was  nofc 
sufficient  justification.  Lord  Tenderden,  in  giving  judgment,  said  :  "I  am  of  opinion 
that  this  plea  is  not  sufficient.  The  declaration  states  that  the  defendant  published  a 
libel  with  intent  to  cause  it  to  be  believed  that  the  plaintiff  had  been  guilty  of 
feloniously  stealing  [70]  a  horse.  If  the  words  of  the  alleged  libel  did  not  amount  to 
a  charge  of  felony,  the  defendant,  on  a  trial,  would  have  succeeded  upon  the  general 
issue,  and  without  any  justification.  But,  if  the  words  declared  upon  do  impute  an 
actual  felony,  as  the  declaration  charges,  then  a  justification  merely  setting  out  that 
the  plaintiff'  was,  on  certain  grounds,  suspected  of  stealing,  cannot  he  any  answer.  I  do 
not,  however,  mean  to  lay  it  down  that,  where  an  alleged  libel  is  divisible,  one  part 
may  not  be  justified  separately  from  the  rest,  if  a  proper  justification  can  be  made  out." 
Nothing  can  justify  the  vituperative  remarks  contained  in  the  first  letter  here. 
[Byles,  J.  In  Mountmy  v.  U'utton,  the  libel  imputed  felony:  the  justification  set  out 
circumstances  of  suspicion  only.]  In  CUirkc  v.  Taijlor,  2  N.  C.  6.54,  66.5,  3  Scott,  95, 
Tindal,  C.  J.,  says  :  "There  can  be  no  doubt  that  a  man  may  justify  part  only  of  a 
libel  containing   several   distinct  charges.     That    was    established  in    .b'/t/es  v.  Aokes, 

7  East,  493.  But,  if  he  omits  to  justify  a  part  which  contains  libellous  matter,  he  is 
liable  in  damages  for  that  which  he  has  so  omitted  to  justify.     So,  in  Cooper  v.  Laivsmi, 

8  Ad.  &  E.  746,  I  P.  &  D.  15,  a  libel  stated  that  the  plaintifl',  a  tradesman  in  London, 
became  surety  for  the  petitioner  on  the  Berwick  election  petition,  and  stated  himself, 
on  oath,  to  be  sufficiently  qualified  in  point  of  property,  when  he  was  not  in  fact 
qualified,  nor  able  to  pay  his  debts.  It  then  asked  why  the  plaintiff,  being  uncon- 
nected with  the  borough,  should  take  so  much  trouble,  and  incur  such  an  exposure  of 
his  embarrassments  ;  and  proceeded,  "  Theie  can  be  biU  one  answer  to  these  very  natural 
and  reasonable  queries  ;  he  is  hired  for  the  occasion."  The  defendant  justified,  stating 
that  the  above-mentioned  allegations  in  the  libel  (except  the  hiring,  which  was  not 
specifically  noticed)  were  true,  and  that  the  pub-[71]-lication  was  a  correct  report  of 
proceedings  in  a  legal  court,  ^'together  with  a  fair  and  bond  fide  commentary  tliereon."  It 
was  held  that  this  concluding  observation  in  the  libel,  not  being  a  mere  inference 
from  the  previous  statement,  but  introducing  a  substantive  fact,  required  a  distinct 
justification  ;  and  therefore  that,  on  the  trial  of  an  issue  on  de  injuria,  it  was  properly 
left  to  the  jury  to  .say,  not  only  whether  the  evidence  made  out  the  facts  first  alleged, 
but  also  whether  the  imputation  that  the  plaintitt'  had  been  hired,  was  a  fair  comment. 
The  jury  having  found  that  it  was  not,  a  new  trial  was  refused.  [Montague  Smith,  J. 
The  question  here  is,  whether  the  observations  complained  ^of,  and  not  justified,  are 
more  than  a  fair  inference  from  the  previous  statements.] 

Then,  as  to  the  third  plea, — a  similar  plea  was  held  bad,  and  disallowed  in  The  Earl 
of  Lucanx.  Smith,  1  Hurlst.  &  N.  481,  26  Law  J.,  Exch.  94.  Pollock,  C.  B.,  there 
said  :  "  Whatever  evidence  would  be  admissible  under  the  proposed  plea,  may  be  given 
under  the  general  issue  and  a  plea  simply  stating  that  the  aiticle  was  a  fair  comment." 
And  Bramwell,  B.,  said  ;  "  I  think  it  is  important  to  the  defendants  that  this  applica- 
tion should  be  refused ;  foi',  if  it  were  necessary  to  allege  by  plea  the  facts  which  it  is 
said  make  the  article  complained  of  a  fair  comment,  it  would  be  necessary  to  prove  the 
truth  of  those  facts  in  the  report  of  the  commissioners.  That,  however,  is  not 
necessary,  if  the  object  be  merely  to  shew  that  the  article  is  a  fair  comment." 
[Byles,  J.  Does  not  the  third  plea  incorporate  the  words  to  which  the  second  is 
pleaded  I]     It  is  submitted  not. 

Sir  G.  Houyman  (with  whom  was  Field,  Q.  C.)  contra  (a).     As  to  the  second  plea, 

(a)  The  points  marked  for  argument  on  the  pait  of  the  defendant  were  as  follows  :^ 
"  1.  That  the  second  plea  is  good,  as  it  justifies  all  that  it  professes  to  justify  :  and 

whether  it  does  so  or  not,  depends  on  a  comparison  of  the  contents  of  the  libel  with 

the  averments  in  the  plea  : 

"  2.  That  the  words  in  the  libel  are  not  to  be  construed  as  used  ironically,  without 

an  innuendo  to  that  efl'ect ;  and  therefore  such  an  expres.sion  as  '  worthy  Divine,'  is 

not  to  be  understood  as  imputing  unworthiness,  but  as  a  simple  allegation  that  the 

plaintiff  is  in  truth  a  worthy  Divine  : 

"  3.  That  the  third  plea  is  good,  on  the  ground  that  substantially  it  denies  malice : 
"  4.  That  the  plea  is  sanctioned  by  the  authority  of  The  Earl  of  Lucan  v.  Smith, 

1  Hurlst.  &  N.  481,  26  Law  J.,  Exch.  94  : 

"5.  That  it  amounts  to  the  plea  of  not  guilty,  and  as  such  is  substantially  good." 
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there  seems  to  l)e  [72]  nothing  to  answer.  [Erie,  C.  J.  We  are  all  agreed  as  to  that.] 
The  third  plea  is  good.  As  to  the  case  of  The  Earl  of  Lucan  v.  Smith,  1  Hui-lst.  &  N. 
481,  which  is  relied  on  for  the  plaiutift;  aU  it  amounts  to  is  this,  that,  in  an  action  for 
a  libel,  the  court  refused  to  allow  the  defendant  to  plead  a  plea  setting  out  facts  to 
shew  that  the  alleged  libel  was  a  fair  comment, — saying  that  it  am.ounted  to  the 
geneial  issue.  The  demurrer  here  admits  that  the  matter  pleaded  to  is  a  fair  comment. 
[Byles,  J.  If  it  can  be  a  fair  comment]  It  is  suggested  that  the  plea  does  not  in 
terms  aver  the  truth  of  the  matters.  It  clearly,  however,  does  by  implication  The 
first  part  of  the  libel  is  a  statement  of  the  plaintiff's  conduct :  the  rest  is  a  comment  on 
what  has  gone  before.  [Montague  Smith,  J.  It  is  confined  by  the  introduction  to  so 
much  of  the  declaration  as  is  not  pleaded  to  in  the  second  plea.]  If  necessary,  the  court 
will,  under  the  222nd  section  of  the  Common  Law  Procedure  Act,  1652,  allow  the 
defendant  to  amend,  by  pleading  it  as  one  plea  to  the  whole  declaration. 

Simon,  Serjt,  was  heard  in  reply. 

[73]  Erle,  C.  J.  The  plaintiff  in  his  declaration  complains  of  the  publication  by 
the  defendant  of  a  libel  upon  him  as  vicar  of  the  parish  church  of  Bardney.  The  libel 
is  contained  in  two  letteis,  one  signed  "John  R.  Maltby,"  the  other  "Churchman," 
each  of  which  letters  was  published  by  the  defendant  in  the  same  newspaper.  The 
first  of  these  letters  in  effect  charges  that  the  plaintiff',  being  vicar  of  the  parish  church 
of  Bardney,  a.ssaulted  the  churchwarden  in  the  church,  and  turned  his  family  out  of 
his  pew  in  an  ungentlemanly  and  ridiculous  manner.  The  second  letter  reiterates  the 
charge  of  turning  the  churchwarden  out  of  his  pew,  and  makes  certain  comments  on 
the  plaintitt''s  alleged  conduct.  The  second  plea  is  pleaded  to  the  letter  signed  "John 
K.  Maltby,"  and  asserts  the  truth  of  all  the  statements  contained  therein,  but  omits  to 
justify  the  concluding  part  of  that  letter, — "Surely  there  is  some  law  to  prevent  such 
conduct  to  a  churchwarden,  or  I  shall  use  my  best  endeavoui's  to  obtain  a  sufficient 
sum  of  money  to  pi'csent  him  with  something  if  he  will  resign,  or  at  any  rate  make  a 
tour  and  endeavour  to  find  another  specimen  of  humanity  like  unto  himself  ;  as  it  is  a 
pity  two  places  should  be  troubled  with  such  a  man."  I  am  at  a  loss  to  see  what  thei'e 
is  there  to  justifj',  or  how  it  can  be  called  part  of  the  libel.  I  think  the  second  plea 
good.  The  third  plea  is  pleaded  to  the  second  letter,  signed  "  Churchman,"  and  alleges 
that  the  words  pleaded  to  "  were  and  are  a  fair  and  bona  fide  comment  upon  the  several 
matters  and  premises  contained  and  referred  to  in  the  words  hereinbefore  pleaded  to, 
and  upon  the  conduct  of  the  plaintiff  as  and  being  such  vicar  as  in  the  declaration 
mentioned,  and  were  printed  and  published  by  the  defendant  as  and  for  such  comment, 
and  without  any  malicious  intent  or  motive  whatever."  The  plea  is  extremely  obscure 
in  this  respect :  I  am  [74]  unable  to  say  what  is  meant  by  a  "  fair  and  bona  fide 
comment  upon  the  several  matters  and  premises  containefl  and  referred  to  in  the 
words  hereinbefore  pleaded  to."  I  think  the  plea  is  bad.  It  is  entirely  untenable  for 
a  newspaper  proprietor  to  publish  a  letter,  and  in  the  same  paper  to  publish  another 
letter  from  another  correspondent,  and  then  say  that  the  second  letter  is  a  fair  and 
bona  fide  comment  on  the  facts  alleged  in  the  first  letter  (as  I  assume  the  plea  to  mean). 
It  seems  to  me  that  the  second  letter'  contains  a  distinct  substantive  libel.  "He  (the 
plaintiff)  professes  to  be  moved  by  the  Holy  Ghost  to  preach  the  Gospel :  and  ther-e 
can  be  no  doubt  that  he  was  moved  by  '  the  Spir-it '  when  he  came  to  the  church- 
warden and  turrred  him  out  of  his  place  in  a  towering  passion.  Strange  preparation 
for  that  solemrr  service  1 !  Is  not  the  inconsistent  conduct  of  the  professed  followers 
of  Christ  enough  to  make  infidels  of  us  alM"  To  say  that  the  plaintiff  was  moved  by 
the  JSpint  might  mean  that  he  was  the  worse  for-  liquor-.  The  jury,  it  seems,  have 
negatived  that  («).  From  the  suggestion  that  the  [75]  plaintiff  was  in  a  "  tower-irrg 
passion,"  the  writer  may  have  meant  to  insinuate  that  he  was  moved  by  the  spirit  of 
wrath.  To  sav  of  a  cler-gyman  that  he  came  to  the  performance  of  Divine  Service  in 
a  towering  passion,  and  that  his  corrduct  was  calculated  to  make  infidels  of  his  con- 

(a)  The  cause  was  tried  before  Martin,  B.,  at  the  last  Spring  Assizes  at  Lincoln, 
where  the  jury  returned  a  verdict  for  the  deferrdant 

Hayes,  Serjt,  on  a  former  day  in  this  term,  obtained  a  rule  rrisi  for  a  new  trial, 
on  the  gr-ound  of  misdii-ectiou.  The  misdirection  complained  of  was  that  the  lear-ned 
Baron  told  the  jury  that  in  his  opinion  the  allegations  irr  the  libel  and  in  the  pleas, 
that  Maltby  was  churchwarden  (which  in  fact  he  was  not),  arrd  that  he  had  a  rrght  to 
the  pew  in  question  (which  in  fact  he  had  rrot),  were  altogether  unrmportant  and 

C.  P.  xxii.— 23* 
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gregation,  clearly  is  libellous.  Being  a  libel  per  se,  that  letter  cannot  be  justifiable  as 
being  a  fair  and  bona  fide  comment  on  the  matter  contained  in  the  preceding  letter. 
For  these  reasons,  I  have  arrived  at  the  conclusion  that  the  second  plea  is  good,  and 
the  third  bad. 

Byles,  J.  I  quite  agree  with  my  Lord  as  to  the  second  plea :  I  think  enough  of 
the  libel  is  justified.  Whether,  if  the  facts  set  out  in  the  second  plea  had  been 
repeated  in  the  third  plea,  and  then  the  plea  had  gone  on  to  allege  that  the  matter 
therein  pleaded  to  was  a  fair  and  bona  fide  comment  on  the  former  matter,  it  would 
have  been  a  good  plea  or  not,  I  abstain  from  saying.  It  is  enough  to  say  that  I  agree 
in  the  conclusion  to  which  the  Lord  Chief  Justice  has  come. 

Keating,  J.,  concurred. 

Montague  Smith,  J.  I  am  of  opinion  that  the  second  plea  is  good,  for  the 
reasons  already  given.  That  which  is  left  unjustified  of  the  first  letter  is  no  more  than 
fair  comment  on  the  facts  alleged.  The  third  plea  is  pleaded  to  a  separate  and 
independent  letter,  which  contains  substantive  allegations  of  fact  which  are  libellous, 
and  which  are  left  unjustified.  Upon  the  same  ground  on  which  we  hold  the  second 
plea  to  be  good,  we  must  hold  the  third  bad. 

Judgment  for  the  plaintifl'  on  the  demurrer  to  the  third  plea,  and  for  the  defendant 
on  the  demurrer  to  the  second  plea. 

[76]      BOALER   AND   ANOTHER   V.   JOSEPH   MaYOR   THE   ELDER,    AND   JoSEPH   MaY'OK 

THE  Younger.    May  8th,  1865. 

[S  C.  34  L.  J.  C  P.  2,30 ;  12  L.  T.  457 ;  11  Jur.  N.  S.  565  ;  13  W.  E.  775.  Referred 
to,  Commissioners  of  Stamjis  v.  Hope,  [1891]  A.  C.  483.  See  Westmweland  Green  and 
Blue  Slate  Company,  [1891]  3  Ch.  26.] 

1.  To  operate  a  merger  of  a  simple-contract  debt  in  a  specialty,  the  specialty  must  be 
co-extensive  with  the  simple  contract  debt,  and  between  the  same  parties. — 2.  A 
transaction  which  would  otherwise  operate  as  a  release  ofja  surety, — such  as,  giving 
time  to  the  principal  debtor,- — will  not  have  that  efiect,  either  at  law  or  in  equity, 
if  the  remedy  against  the  surety  is  expressly  reserved. 

This  was  an  action  by  the  payees  against  the  makers  of  a  joint  and  several  pro- 
missory note.  The  declaration  stated  that,  on  the  7th  of  December,  1864,  the  defen- 
dants by  their  promissoiy  note,  then  overdue,  promised  to  pay  to  the  plaintifi's,  on 
demand,  1501.,  loith  interest  thereon  at  41.  10s.  per  annum  during  the  forbearance,  but 
did  not  pay  the  same.     Claim,  2001. 

Fleas, — first,  that  the  defendants  did  not  make  the  note,  as  alleged, — secondly, 
payment, — thirdly,  that  the  defendants  made  the  note  jointly  with  one  Charles  ]\Layor, 
and  that,  after  making  the  said  note,  and  before  action,  the  said  Charles  Mayor 
satisfied  the  note,  and  the  plaintifi's'  claim  thereon,  by  executing  a  deed  whereby  he 
secured  to  them  and  covenanted  with  the  plaintiffs  to  pay  them  6501.  and  interest, 
including  the  amount  of  the  said  note  in  account,  and  in  .satisfaction  and  discharge  of 
the  said  note  ;  which  deed  was  executed  by  the  said  Charles  Mayor  at  the  request  of 
the  plaintifi',  in  full  satisfaction  and  discharge  of  the  plaintifTs'  claim  on  the  note;  and 
that  the  plaintiff's'  claim  was  thereby  merged,  extinguished,  satisfied,  and  discharged, 
— fourthly,  for  a  defence  on  equitable  grounds,  that  the  note  was  made  by  the  defen- 
dants jointly  with  Charles  Mayor,  as  surety  to  the  plaintifi's  for  the  said  Charles 
Mayor,  and  in  consideration  of  1501.  advanced  by  the  plaintiff'  to  the  said  Charles 
Mayor,  whereof  the  plaintifTs  had  notice  before  and  when  they  first  received  the  said 
note,  and  they  received  and  always  held  the  same  on  the  terms  that  the  defendants 
should  be  liable  to  them  on  the  said  note  as  sureties  only  for  the  said  Charles  Mayor ; 
[77]  and   that,  after  the   making  of  the  said  note,  and  before  action  brought,  the 

immaterial,  and  that  the  only  substantial  charge  and  question  in  the  case  was,  whether 
the  plaintiff'  had  assaulted  two  persons  in  the  church. 

Cause  was  shewn  against  this  rule  in  Trinity  Term,  186-5,  and  in  the  result  the 
rule  was  discharged. 

On  the  motion,  the  case  of  Helsham  v.  Blackwood,  11  C.  I!  Ill,  and  the  statute 
32  G.  3,  c.  60,  were  referred  to. 
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plaintiffs,  without  the  consent  of  the  defendants  or  either  of  them,  for  a  good,  valuable, 
and  sufficient  consideration  in  that  behalf,  agreed  with  the  said  Charles  Mayor  to  give, 
and  then  gave  him  time  for  payment  of  the  moneys  in  the  said  note  specified,  and 
thereby  discharged  the  defendants  from  the  said  note. 

Upon  these  pleas  the  plaiutiHs  joined  issue. 

The  cause  w;is  tried  before  Erie,  C.  J.,  at  the  sittings  at  Guildhall  after  last 
Hilary  Tei-m.  The  facts  were  as  follows : — The  defendant  Mayor  the  elder  was  in 
year  1863  carrying  on  the  business  of  a  green-grocer  in  Oxford  Street,  London;  and, 
being  desirous  of  retiring,  agreed  to  dispose  of  the  lease  and  goodwill  to  his  son 
Charles  Mayor.  Charles  Mayor  had  no  money  of  his  own  wherewith  to  embark  in 
the  business;  but  his  wife  had  an  interest  in  certain  property  under  the  will  of  her 
late  father,  over  which  she  would  on  attaining  the  age  of  twenty-five  have  a  power  of 
appointment  to  the  extent  of  a  moiety  in  favour  of  her  husband.  Charles  Mayor 
thereupon  applied  to  an  attorney  named  Whall,  at  Worksop,  to  raise  6.501.  for  him 
upon  this  contingent  interest.  AVhall  endeavoured  to  procure  the  money  from  an 
insurance-oliice,  but  they  declined  to  advance  more  than  .5001.  upon  the  proposed 
securit}-,  and  to  secure  this  they  required  besides  a  mortgage  of  the  wife's  interest  an 
insurance  on  her  life,  or  (as  that  turned  out  not  to  be  insurable)  that  of  her  husband. 
AVhall  then  induced  the  plaintiffs  to  advance  the  sum  required,  out  of  a  fund  which 
they  held  as  executors  of  one  Koper :  but  he  required,  in  addition  to  the  mortgage  of 
the  wife's  interest  in  the  property,  and  an  assignment  of  the  policy  on  Charles  Mayor's 
life,  the  further  security  of  a  promissory  note  for  1501.  with  two  sureties.  According 
[78]  to  the  evidence  of  Watson,  one  of  the  plaintiffs  (which  the  jury  believed),  it  was 
arranged  that  this  note  should  be  given  as  a  collateral  security.  Accordingly,  on  the 
7th  of  December,  1803,  the  note  declared  on  was  .signed  by  Charles  Mayor  and  the 
two  defendants,  his  father  and  brother ;  and  the  1  501.  was  immediately  advanced  to 
Charles  Mayor.  And  on  the  22nd  of  December  a  deed  was  executed  between  Charles 
Mayor  and  his  wife  of  the  first  part,  one  Warren  of  the  second  part,  and  the  plaintiffs 
of  the  third  part.  This  deed  recited  the  will  of  the  wife's  father,  describing  the 
interest  she  took  under  it,  the  policy  on  the  life  of  Charles  Mayor,  that  the  plaintiffs 
had  agreed  to  advance  6501.  to  Charles  Mayor  and  his  wife  upon  having  an  assignment 
(subject  to  redemption)  of  the  wife's  interest  and  a  deposit  of  the  policy,  and  that,  for 
the  better  securing  the  6501.  and  interest,  Charles  Mayor,  and  Warren  as  his  surety, 
had  agreed  to  enter  into  certain  covenants  thereinafter  contained :  and  it  was 
witnessed  that,  in  consideration  of  6501.  paid  by  the  parties  of  the  third  part  to 
Charles  Maj-or  and  his  wife,  it  was  covenanted  that  the  wife,  on  attaining  the  age  of 
twenty -five,  should  exercise  her  power  of  appointment  in  favour  of  her  husband.  The 
deed  also  contained  powers  of  sale,  and  a  covenant  by  Charles  Mayor  and  Warren  for 
re-payment  of  the  6501.,  tmth  interest  at  o  per  cent.,  on  the  22nd  of  June,  1861. 

After  the  execution  of  this  deed,  Charles  Mayor  was  adjudicated  a  bankrupt  on 
his  own  petition  ;  and,  on  the  'Jth  of  December,  1864,  this  action  was  brought. 

On  the  part  of  the  defendants  it  was  submitted  that  the  plaintiffs'  claim  in  respect 
of  the  promissor}'  note  merged  in  the  deed ;  and  that,  as  the  clay  of  payment  of  the 
6501.  was  by  the  deed  postponed  till  the  22ud  of  June,  1864,  that  was  a  giving  of 
time  to  the  principal  debtor  which  discharged  the  sureties. 

[79]  A  verdict  having  under  his  Lordship's  direction  been  found  for  the  defen- 
dants, with  leave  to  move, 

Huddleston,  Q.  C,  on  a  former  day  in  this  term  obtained  a  rule  nisi  to  enter  a 
verdict  for  the  plaintiffs  for  the  amount  of  the  note  and  interest,  on  the  ground  that  the 
evidence  did  not  prove  the  defendants'  pleas,  that  the  note  was  not  merged  in  the  deed, 
and  that  the  defendants  were  not  discharged  by  the  time  given  by  the  deed  to  the 
principal  debtor.  He  submitted  that,  to  operate  a  mergei',  the  specialty  must  be 
co-extensive  w'ith  the  .simple-contract  debt,  and  between  the  same  parties :  An^M  v. 
Baker,  15  Q.  E.  20  ;  Sharpe  v.  Qihbs,  16  C.  B.  (X.  S.)  527  :  and  that,  as  it  was  proved 
to  have  been  part  of  the  arrangement  for  the  advance  of  the  6501.,  that  the  promissory 
note  should  be  given  as  a  collateral  security,  the  sureties  were  not  discharged  by  the 
time  given  by  the  deed, — the  case  being  brought  within  the  rule  laid  down  in  Byles 
on  Bills,  8th  edit.  233,  where  it  is  said  that  "  It  has  been  repeatedly  held,  and  is  now 
well  established,  that  a  giving  of  time  by  the  creditor  to  the  principal  debtor  will  not 
discharge  the  surety,  if  there  be  an  agreement  between  the  creditor  and  the  principal 
that  the  surety  shall  not  be  thereby  discharged,  although  the  surety  himself  be  no 
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party  to  the  stipulation,  or  even  have  no  notice  of  it ; "  for  which  the  learned  author 
cites  llurk-es  Case,  6  Ves.  809,  Iloulthec  v.  Slubbs,  18  Ves.  20,  Ex  jxirte  Glendixning, 
Buck,  5 1  7,  Ex  parte  Cantairs,  Buck,  560,  Harrison  v.  Courtaukl,  3  B.  &  Ad.  36,  Nichols 
V.  Xorris,  3  B.  &  Ad.  41,  n.,  Coivperv.  Smith,  i  M.  &  W.  519,  Smith  v.  Winter,  4  M.  & 
W.  454,  North  v.  JFaJceJiehl,  13  Q.  B.  536,  Given  v.  Homan,  4  House  of  Lords  Cases, 
997,  and  irehh  v.  Heiiitt,  3  K.  &  J.  438. 

Macaulay,  Q.  C,  and  Cave,  now  shewed  cause.  The  [80]  note  was  given  as  a 
temporary  security  for  the  1501.  advanced  to  Charles  Mayor  before  the  deed  could  be 
prepared.  [Erie,  C.  J.  Watson  swore  it  was  given  as  a  collateral  security  ;  and  the 
jury  believed  him.]  Ansell  v.  Baker  and  Shurpe  v.  Gibhs  are  altogether  inapplicable 
here.  In  the  former,  there  could  be  no  merger  except  as  to  Lake  :  and,  in  the  latter, 
the  deed  was  not  executed  by  one  of  the  parties.  In  Price  v.  iVoidlon,  10  C.  B.  561,  it 
was  held  that  a  bond  or  covenant  given  to  secure  an  existing  debt,  irrespectively  of 
the  intention  of  the  parties,  operates  in  law  as  a  merger  of  the  remedy  on  the  simple 
contract.  "The  policy  of  the  law,"  says  Maule,  J.,  "is  that  there  shall  not  be  two 
subsisting  remedies,  one  upon  the  covenant,  and  another  upon  the  simple  contract,  by 
the  same  peison  against  the  same  person  for  the  same  demand."  In  King  v.  Hoare, 
13  M.  &  W.  494,  it  was  held  that  a  judgment  (without  satisfaction)  recovered  against 
one  of  two  joint  debtors,  is  a  bar  to  an  action  against  the  other  :  and  for  this  reliance 
was  placed  on  the  judgment  of  Maule,  J.,  in  Bell  v.  Banks,  3  M.  &  G.  258,  3  Scott, 
N.  R.  497.  Then,  the  effect  of  the  deed  whs  to  give  time  to  the  principal  debtor 
until  the  22nd  of  June,  1864.  [Byles,  J.  Would  a  court  of  equity  have  allowed  the 
creditors  to  pui'sue  their  remedy  on  the  note  against  the  principal  debtor  before  the 
22nd  of  June,  1864'?]  It  is  "submitted  not.  In  IJonllhee  v.  Sfiibbs,  18  Ves.  20,  a 
creditor  having  among  other  securities  a  bond  with  a  surety,  took  a  mortgage  from 
the  principal  debtor,  and  agreed  to  receive  the  residue  by  instalments  secured  by 
warrant,  &c.,  without  prejudice  to  any  security  he  already  held  :  and  the  Lord 
Chancellor  granted  an  injunction  against  suing  the  surety.  Assuming  that  Charles 
Mayor  might  have  been  sued  upon  the  note,  the  effect  of  the  deed  still  would  be  to 
give  time  to  the  principal  debtor.  Where  parties  have  [81]  entered  into  a  deed,  the 
deed  is  the  only  evidence  of  the  transaction.  In  Ex  parte  Glendinniiig,  Buck,  517,  it 
was  held  that,  if  a  creditor  execute  a  deed  of  compromise  with  the  principal  debtor, 
he  thereby  discharges  the  surety, — unless  it  is  stipulated  in  the  deed  that  the  remedies 
against  the  sureties  shall  be  resei-ved  :  and  that  parol  evidence  of  the  understanding 
of  the  parties  to  the  deed  that  the  remedies  against  the  surety  shall  be  reserved, 
cannot  be  admitted.  The  like  was  held  in  Letvis  v.  Jones,  4  B.  &  C.  506,  6  I). 
&  R.  567. 

Huddleston,  Q.  C,  was  stopped  by  the  court. 

Erle,  C.  J.  I  am  of  opinion  that  the  rule  should  be  made  absolute  to  enter  a 
verdict  for  the  plaintiffs.  The  action  was  on  a  joint  and  several  promissoiy  note  for 
1501.  made  by  Charles  Mayor  as  principal  and  the  defendants  as  sureties.  Charles 
Mayor  had  obtained  a  loan  of  6501.,  upon  the  secuiity  of  an  assignment  of  his  wife's 
interest  in  certain  property  under  the  will  of  her  late  father,  and  of  a  policy  of  insur- 
ance for  5001.  on  his  own  life  ;  and  it  was  agreed  that  the  promissory  note  in  question 
should  be  given  for  1501  more.  The  note  was  given  on  the  7th  of  December,  and  the 
deed  was  executed  on  the  22nd.  The  question  is,  whether  the  debt  created  by  the 
promissory  note  is  merged  in  the  deed.  I  think  it  is  quite  clear  that  it  is  not.  The 
deed  and  the  promissory  note  are  between  different  persons,  for  different  sums,  involving 
different  terms,  and  at  different  rates  of  interest.  Sharpe  v.  Gibbs,  16  C.  B.  (N.  S.)  527, 
and  the  case  there  cited,  of  Jnsdl  v.  Baker,  15  Q.  B.  20,  are  sufficient  authorities  to 
shew  that  the  simple-contract  debt  on  the  promissoiy  note  did  not  merge  in  the  higher 
security  of  the  specialty.  [82]  If  the  specialty  is  not  co-extensive  with  the  simple- 
contract  debt,  the  two  may  co-exist.  Then,  was  there  time  given  to  Charles  Mayor, 
the  principal  debtor,  so  as  to  operate  a  discharge  of  the  liability  of  the  sureties?  "  By 
the  deed  the  mortgage-debt  was  covenanted  to  be  paid  on  the  22nd  of  June :  the 
promissory  note  was  payable  on  demand.  The  covenant  to  pay  in  June  operates  so 
that  no  action  shall  be  brought  thereon  until  that  time.  But  there  is  no  engagement 
on  the  part  of  the  plaintiff's  that  they  will  abstain  from  pursuing  any  othei-  remedies 
until  then.  It  seems  to  me  therefore  that  the  deed  did  not  operate  to  give  time  to 
the  principal.  _  The  cases  cited  by  Mr.  Cave  as  to  the  effect  of  mortgages,  and  to  shew 
that  the  deed  is  conclusive  evidence  of  the  intent  of  the  parties,  were  no  doubt  soundly 
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clefided  upon  the  facts  then  before  the  court.  Effect  must,  it  possible,  be  given  to  the 
intention  of  the  parties.  My  judgment  is  giving  effect  to  the  intention.  Parol 
cadence  must  be  admissible  to  let  in  the  whole  truth  ;  and  indeed  it  must  be  admitted 
in  order  to  raise  the  point  on  which  Mr.  Cave  relies. 

Byles,  J.  I  am  of  the  same  opinion,  though  I  was  at  first  somewhat  struck  by 
the  argument  urged  on  the  part  of  the  defendants.  As  to  the  question  of  merger,  the 
rule  is  well  established  that,  unless  the  two  are  strictly  co-extensive,  the  simple-contract 
debt  is  not  merged  in  the  specialty.  Sharpe  v.  Gihhs,  16  C.  B.  (X.  S.)  527,  is  a  distinct 
authority  to  that  effect.  \Vatson's  evidence,  as  reported  by  my  Lord,  clearly  shews 
that  it  was  intended  that  it  should  not.  And  the  jury  so  found.  The  effect  of  giving 
time  was  recently  under  the  consideration  of  Vice-Chancellor  Page  Wood  in  a  case  of 
Wehh  V.  Heintt,  3  K.  &  J.  438,  where  it  was  held  that  a  creditor,  upon  giving  time  to 
[83]  his  debtor,  may  reserve  any  right  against  the  surety,  and  this  without  communica- 
ting the  arrangement  to  the  surety.  The  learned  Vice  Chancellor  says  :  "  As  to  giving 
time,  the  authorities,  which  are  almost  innumerable,  have  settled  that,  upon  any  giving 
of  time  to  a  principal  debtor,  if  there  be  a  reservation  of  rights  against  the  surety,  the 
surety  is  not  discharged  ;  for,  when  the  right  is  reserved,  the  principal  debtor  cannot 
say  it  is  inconsistent  with  giving  him  time  that  the  creditor  should  be  at  liberty  to 
proceed  against  the  sureties,  and  that  they  should  turn  round  upon  the  principal  debtor, 
notwithstanding  the  time  so  given  him  ;  for,  he  was  a  party  to  the  agreement  by  which 
that  right  was  reser\ed  to  the  creditors,  and  the  question  whether  or  not  the  surety 
is  informed  of  the  arrangement,  is  wholly  immaterial."  Here,  if  Watson's  evidence 
was  true, — and  the  jury  gave  credit  to  it, — there  was  assent  to  what  was  done,  both 
on  the  part  of  the  principal  debtor  and  of  the  sureties. 

Keating,  J.  For  the  reasons  already  given,  I  concur  with  my  I^ord  and  my 
Brother  Byles.  Mr.  Cave  relied  mainly  upon  Price  v.  Moul/on,  10  C.  B.  -561,  to  shew 
that  this  was  a  case  of  merger.  That  case,  however,  does  not  sustain  the  argument : 
it  does  not  lay  it  down  as  a  general  proposition  that,  wherever  there  is  a  security  by 
specialty,  the  simple-contract  debt  is  merged.  The  question  there  arose  on  demurrer : 
it  was  "admitted  therefore  on  the  record  that  the  identical  debt  sued  for  was  the 
subject-matter  of  the  mortgage  security.  But,  in  the  course  of  the  argument, 
Williams,  J.,  put  the  following  question  "to  my  Brother  Willes,  who  was  counsel  for 
the  plaintiff, — "  Would  this  deed  operate  as  a  merger,  if  it  had  been  expressly  stipulated 
that  it  should  be  a  collateral  security  only  ? "  [84]  And  the  learned  counsel  declined 
to  affirm  that.  At  first  I  was  inclined  to  adopt  Mr.  Cave's  argument,  and  to  think 
that  the  non-communication  of  the  arrangement  protected  the  sureties.  But  the 
authorities  are  clearly  the  other  way.  I  see  no  reason  for  holding  that  the  principal 
debtor  might  not  have  been  sued  on  the  note  immediately. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  Upon  the  evidence  of  Watson, 
which  the  jury  have  affirmed,  the  note  was  a  collateral  and  additional  security.  It  is 
said  that  the  "force  of  the  deed  which  wa.s  subsequently  executed  was,  to  merge  the 
remedy  on  the  promissory  note.  Ansell  v.  Baker,  1-5  Q.  B.  20,  and  Sharjie  v.  GMs, 
16  C.  B.  (N.  S.)  527,  however,  are  clear  and  distinct  authorities  against  that  argument. 
Then,  was  the  arrangement  such  that,  because  the  principal  debtor  could  not  be  sued 
on  the  note  until  the  22nd  of  June,  1864,  the  sureties  were  discharged?  We  are  to 
decide  this  case  upon  legal  grounds :  but  I  should  have  been  very  much  surprised  to 
find  the  rule  of  law  at  variance  with  that  of  equity  on  the  subject.  The  case  of  IFi/ke 
V.  Boger.':,  1  De  Gex,  M'X.  &  G.  408,  shews  that  it  is  not.  There,  A.  B.  entered  into 
a  bond  as  a  surety  :  the  creditor  subsequently  took  from  the  principal  debtor  a  pro- 
missory note  for  the  amount,  payable  in  two  months,  but  afterwards,  in  consequence 
of  the  "insolvency  of  the  debtor,  "sued  A.  B.  on  the  bond.  A.  B.  then  filed  his  bill,  to 
restrain  the  acti'on,  on  the  ground  that  he  was  discharged  from  liability  by  the  giving 
of  the  promissory  note  :  the  creditor  by  his  answer  denied  that  such  was  the  eftect  of 
the  transaction  :  and  on  the  hearing  an  inquiry  was  directed  in  respect  of  the  circum- 
stances under  which  the  promissory  note  had  been  given.  The  master  reported  that, 
though  there  was  not  any  written  or  any  [85]  distinct  parol  agreement  between  the 
parties,  yet  there  was  a  general  understanding  that  the  giving  of  the  note  was  not  to 
affect  th"e  bond  :  and  it  was  held,  on  further  directions  t;hat,  under  these  circumstances, 
there  was  no  case  for  the  interference  of  a  court  of  equity. 

Rule  absolute. 
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Hartley  and  Others  v.  Mare.     May  9th,  1865. 

[S.  C.  34  I..  J.  C.  P.  187  ;  12  L.  T.  424 ;  11  Jiir.  N.  S.  625  ;  13  W.  R.  777.  Con- 
sidered, Staffordshire  Banking  Cmnjwiy  v.  Emmotl,  1867,  L.  K.  2  P^q.  208.  Referred 
to,  Rossi  V.  Baihy,  1868,  L.'R.  3  Q.  B.  621.] 

After  action  brought,  the  defendant  executed  a  deed  of  inspectorship  under  s.  192  of 
the  Bankruptcy  Act,  1861,  which  was  duly  filed,  &c.  before  jizdgment  signed. 
Execution  was  afterwards  issued,  and  the  defendant's  goods  taken  : — Held,  that  the 
execution  so  issued  could  not  be  made  available  without  the  leave  of  the  court  under 
s.  198,  notwithstanding  the  defendant  might  have  pleaded  the  deed. 

A  writ  under  the  Bills  of  Exchange  Act,  18  &  19  Vict.  c.  67,  was  issued  against 
the  defendant  at  the  suit  of  the  plaintiffs  on  the  29th  of  December,  1864,  for  1491. 
19s.  9d.  principal  and  interest  due  to  the  plaintiffs  as  drawers  of  a  bill  accepted  by  the 
defendant.  The  plaintiffs,  being  unable  to  effect  personal  service  of  the  writ,  on  the 
17th  of  Januaiy,  1865,  obtained  a  judge's  order  under  the  17th  section  of  the  Common 
Law  Procedure  Act,  1852,  for  leave  to  proceed  as  if  personal  service  had  been  effected. 
On  the  7th  of  February,  judgment  was  signed,  and  on  the  8th  a  fi.  fa.  issued,  under 
which  the  defendant's  goods  were  seized. 

On  the  3rd  of  Januaiy,  1865,  the  defendant  executed  a  deed  of  inspectorship 
under  the  192nd  section  of  the  Bankruptcy  Act,  1861,  24  &  25  Vict.  c.  134,  the 
validity  of  which  was  not  disputed,  which  provided  for  his  carrying  on  his  business 
under  inspection,  and  also  contained  a  clause  making  the  deed  pleadable  in  bar  as  a 
release  (a).  This  deed  was  registered  under  the  Bankruptcy  Act  on  the  2nd  of 
February. 

[86]  The  inspectors  on  the  11th  of  February  gave  notice  to  the  sheriff  of  their 
claim,  whereupon  he  took  out  an  interpleader  summons,  which  was  served  on  the 
plaintifts  and  the  claimants.  The  interpleader  summons  came  on  to  be  heard  before 
Byles,  J.,  on  the  14th  of  February,  when  that  learned  judge  directed  that  the  sheriff 
should  withdraw,  upon  the  claimants  giving  security  or  bringing  1651.  into  court, — the 
validity  of  the  deed  and  all  questions  thereon  being  referred  to  the  court.  After  some 
delay,  the  1651.  was  handed  to  the  sheriff' of  Kent,  and  by  him  brought  into  court. 

R.  E.  Turner,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon  the 
inspectors  and  the  sherift"  to  shew  cause  why  the  sum  of  1591.  3s.  lid.,  with  costs  of 
[87]  motion,  should  not  respectively  be  paid  out  of  court  to  the  plaintiffs  or  their 
attorneys,  out  of  the  1651.  so  paid  into  couit  as  above  mentioned.  He  submitted 
that,  as  the  defendant  had  an  opportunity  of  pleading  his  discharge  under  the  deed, 
and  omitted  to  avail  himself  of  it,  he  was  precluded  from  setting  it  up  now, — referring 
to  Uhifmore  v.  Jl'alccrky,  3  Hurlst.  &  Colt.  538. 

J.  Brown,  Q.  C,  and  Lanyon,  now  shewed  cause,  upon  an  affidavit  setting  out  the 

(a)  The  material  clauses  of  the  deed  were  as  follows  : — 

"  And  the  said  creditors  do  and  each  and  every  of  them  doth  by  these  presents 
give  and  grant  unto  the  said  debtor  full,  free,  and  absolute  liberty  and  licence  hence- 
forth to  conduct,  manage,  and  cany  on  his  said  business,  and  to  collect,  get  in,  release, 
and  dispose  of  all  his  real  and  personal  estate  of  or  to  which  he  is  now  seised,  possessed, 
or  entitled,  under  the  inspection  and  subject  to  the  approbation,  direction,  and  control 
of  the  said  inspectors  or  inspector,  during  the  period  of  six  calendar  months  from  the 
said  1st  day  of  January  instant." 

"  And  it  is  hereby  further  agreed  and  declared  that,  if  any  of  the  said  creditors 
shall  at  any  time  whilst  these  presents  are  in  force  commence,  prosecute,  or  continue 
any  action,  suit,  or  other  proceedings  against  the  said  debtor,  in  respect  of  their 
respective  debts,  claims,  oi-  demands,  these  presents,  and  the  provisions  herein  con- 
tained, shall  opei'ate  and  have  the  same  force  and  eff'ect  as  an  order  of  discharge 
granted  to  the  said  debtor  under  the  Bankruptcy  Act,  1861,  and  this  declaration  and 
agreement  may  be  pleaded  and  used  in  bar  of  or  as  a  defence  or  answer  to  every  such 
action,  suit,  or  other  proceeding,  in  like  manner,  and  with  the  same  effect  as  an 
order  of  discharge  under  the  Bankruptcy  Act,  1861,  might  be  pleaded  and  used,  in 
case  the  said  debtor  had  been  adjudicated  bankrupt  on  the  day  of  the  date  of  these 
presents,  and  had  obtained  his  order  of  discharge  under  such  adjudication." 
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material  clauses  of  the  deed,  and  averring  that  all  the  requisitions  of  the  statute  had 
been  complied  with,  so  as  to  entitle  the  defendant  to  the  protection  thereby  conferred 
on  compounding  debtors.  The  inspectors  are  entitled  to  the  fund  in  court,  and  this 
rule  must  be  discharged.  The  deed  was  registered  on  the  ^nd  of  February,  and 
judgment  was  not  signed  until  the  7th  ;  therefore,  it  is  said,  the  defendant  might' have 
pleaded  it,  and,  having  omitted  to  do  so,  is  estopped  from  now  relying  upon  it.  To 
that  argument  there  are  two  answers.  In  the  first  place,  it  does  not  appear  that  the 
defendant  had  an  opportunity  of  pleading  the  deed.  The  twelve  days  allowed  by  the 
statute  for  the  defendant's  appearance  to  the  writ  had  elapsed  before  the  registration 
of  the  deed  (a).  The  defendant,  therefore,  could  not  have  pleaded  the  deed.  If  it  had 
been  registered  within  the  twelve  days,  there  might  have  been  something  in  the  [88] 
argument.  But,  assuming  that  the  defendant"  might  have  pleaded  the  deed,  the 
plaintifls  are  precluded  by  the  197th  and  198th  sections  of  the  Bankruptcy  Act  1861, 
from  availing  themselves  of  their  execution.  The  197th  section  enacts  that,  "from 
and  after  the  registration  of  every  such  deed  or  instrument  in  manner  aforesaid  (ss. 
192,  191),  the  debtor  and  creditors,  and  trustees,  parties  to  such  deed,  or  who  have 
a.ssented  thereto  or  are  bound  thereby,  shall  in  all  matters  relating  to  the  estate  and 
elTects  of  such  debtor  be  subject  to  the  jurisdiction  of  the  court  of  bankruptcy,  and 
shall  respectively  have  the  benefit  of  and  be  liable  to  all  the  provisions  of  this  act,  in 
the  same  or  like  manner  as  if  the  debtor  had  been  adjudicated  a  bankrupt,  and  the 
creditors  had  proved,  and  the  trustees  had  been  appointed  creditors'  assignees  under 
such  bankruptcy  ;  and  the  existing  or  future  trustees  of  any  such  deed  or  instrument, 
and  the  creditors  under  the  same,  shall,  as  between  themselves  respectively,  and  as 
between  themselves  and  the  debtor  and  against  third  persons,  have  the  .same  powers, 
rights,  and  remedies,  with  respect  to  the  debtor  and  his  estate  and  effects,  and  the 
collection  and  recovery  of  the  same,  as  are  possessed  or  may  be  used  or  exerci.sed  by 
assignees  or  creditors  with  respect  to  the  bankrupt,  or  his  acts,  estate,  and  eflects  in 
bankruptcy."  And  the  19Sth  section  enacts  that,  "after  notice  of  the  filing  and 
registration  of  such  deed  has  been  given  as  aforesaid,  no  execution,  sequestration,  or 
other  process  against  the  debtor's  property  in  respect  of  any  debt,  and  no  process 
against  his  person  in  respect  of  any  debt,  other  than  such  process  by  writ  or  warrant 
as  m.ay  be  had  against  a  debtor  about  to  depart  out  of  England,  shall  be  wmilablt  to 
any  creditor  (yr  claimant,  without  leave  nf  the  court :  and  a  certificate  of  the  filing  and 
registration  of  such  deed  under  the  hand  of  the  chief  registrar  and  [89]  the  seal  of 
the  court  shall  be  available  to  the  debtor  for  all  purposes  as  a  protection  in  bankruptcy." 
The  "leave  of  the  court"  here  means  leave  of  the  comi  of  bankniptc!/, — SIcilton  v. 
Symonds,  18  C.  B.  (N.  S.)  418, — and  that  has  not  been  obtained.  If  the  defendant 
had  been  arrested,  he  would  hare  been  at  once  discharged  :  Leigh  v.  Pendlehury, 
15  C.  B.  (N.  S.)  819,  820;  Sldlton  v.  Syrnondf,  — which  last-mentioned  case  virtually 
overrules  JFhitmare  v.  Wakerley,  3  Hurlst.  &  Colt.  538.  It  is  for  the  plaintiff"  to  apply 
to  the  court  for  leave  to  issue  process,  and  not  for  the  defendant  to  come  and  ask 
protection.  He  has  it  already  by  force  of  the  direct  words  of  the  statute.  Bellhouse 
V.  MeUor,  4  Hurlst.  Si  N.  1 16^  is  a  distinct  authority  to  shew  that  the  inspectors  hei'e 
are  entitled  to  this  money.  The  facts  of  that  case  were  these  : — On  the  16th  of  July, 
1848,  the  defendants,  who  were  traders,  filed  in  the  court  of  bankruptcy  a  petition  for 
arrangement,  praying  that  their  persons  and  property  might  be  protected  from  all 
process  until  further  order.  On  the  same  day,  a  commissioner  made  an  order  which, 
after  reciting  the  petition  and  prayer  for  protection  until  further  order,  proceeded, — 
"I  hereby  grant  such  protection^  and  order  that  the  persons  and  property  of  the 
petitioners  be  protected  from  process  imtil  the  29th  of  July  next,"  and  the  commissioner 
also  thereby  appointed  a  meeting  on  the  29th  of  July,  at  12  o'clock  at  noon,  for  the 
creditors  to  assent  to  or  di.ssent  from  the  proposed  arrangement.     About  11  o'clock 

(a)  The  2nd  section  of  the  18  &  19  Vict.  c.  67,  enacts  that  "a  judge  of  any  of  the 
superior  courts  shall,  upon  application  within  the  period  of  twelve  days  from  such 
service,  give  leave  to  appear  to  such  writ,  and  to  defend  the  action,  on  the  defendant 
paying  into  court  the  sum  indorsed  on  the  writ,  or  upon  affidavits  satisfactory  to  the 
judge  which  disclose  a  legal  or  equitable  defence,  or  such  facts  as  would  make  it 
incumbent  on  the  holder  to  prove  consideration,  or  such  other  facts  as  the  judge  may 
deem  sufficient  to  support  the  application,  and  on  such  terms  as  to  security  or  otherwise 
as  to  the  judge  may  seem  fit." 


720  HARTLEY    T'.  MARE  19  C.  E.  (N.  S.l 90. 

in  the  forenoon  of  the  29th  of  July,  the  plaintiffs  took  in  execution  the  defendants' 
o-oods  under  a  writ  of  fi.  fa.  On  the  3rd  of  August,  the  defendants  were  adjudicated 
bankrupts.  It  was  held,— first,  that  the  order  was  valid  within  the  211th  section  of 
the  Bankrupt  Law  Consolidation  Act,  1849,  which  enables  the  court  to  grant  protec- 
tion "until  further  order,"  and  to  lenew  [90]  the  same  from  time  to  time,— secondly, 
that  the  pi'otection  extended  to  the  whole  of  the  29th  of  July,— thirdly,  that  the 
order  being  valid,  the  assignees  under  the  bankraptcy  were  entitled  to  the  proceeds 
of  the  execution.  That  ease  was  confirmed  by  the  court  of  Queen's  Bench,  in  IVilliams 
V.  Dray,  29  Law  J.,  Q.  B.  86. 

Lush,  Q.  C,  and  R.  E.  Turner,  in  support  of  the  rule.  The  defendant  might  have 
pleaded  the  deed,  and  did  not,  and  therefore  he  cannot  now  set  it  up  against  the 
plaintifl's'  judgment.  The  3rd  section  of  the  Bills  of  P]xchange  Act  enacts  that,  "after 
judgment,  the  couit-  or  a  judge  may,  under  special  circumstances,  set  aside  the  judg- 
ment, and,  if  necessary,  stay  or  set  a.side  execution,  and  may  give  leave  to  appear  to 
the  writ,  and  to  defend  the  action,  if  it  shall  appear  to  be  reasonable  to  the  court  or 
judge  so  to  do,  and  on  such  terms  as  to  the  court  or  judge  may  seem  just:"  so  that, 
notwithstanding  the  lapse  of  the  twelve  days,  the  defendant  still  might  have  set  up 
this  deed,  if  it  afforded  him  any  defence  to  the  action.  [Montague  Smith,  J.  AVhat 
do  you  suggest  the  defendant  should  have  pleaded?]  A  clause  in  the  deed  which  has 
been  held  "equivalent  to  a  release:  Clapham  v.  Atkinson,  4  Best  &  Smith,  722,  730; 
IValkn  V.  NwiU,  34  Law  J.,  Exch.  73 ;  Lyne  v.  Wyatt,  18  C.  B.  (N.  S.)  .593.  This  is 
not  an  application  to  the  discretion  of  the  court,  or  to  set  aside  the  writ.  It  is  in 
effect  an  interpleader  issue,  to  try  whether  the  e.xecution-ereditor  or  the  inspectors 
under  the  deed  be  entitled  to  the  money.  The  deed  contains  no  assignment  of  the 
debtor's  property,  therefore  it  still  I'emains  in  him  [Byles,  J.  The  198th  section  of 
the  Bankruptcy  Act,  1861,  puts  assignments  and  deeds  of  inspectorship  upon  the  same 
footing.]  IVhitmore  v.  IVakerhy,  34  [91]  Law  J.,  Exch.  83,  is  precisely  in  point.  The 
Lord  Chief  Baron  there  says, — "Though  fraud  be  a  possible  result,  we  must  give  effect 
to  the  law  of  the  land  :  and,  as  the  defendant  did  not  plead  the  deed  when  he  had 
the  opportunity,  he  cannot  avail  himself  of  it  now."  An  audita  querela,  which  was  an 
application  to  the  equitable  jurisdiction  of  the  court,  did  not  lie  where  there  was  any 
other  remedy  at  law,  either  by  plea  or  otherwise:  Young  v.  Colld,  Sir  T.  Rayni.  89. 
And  therefore  where  the  ])arty  had  time  to  take  advantage  of  the  matter  which  he 
had  in  discharge  of  himself,  and  neglected  it,  he  could  not  afterwards  be  relieved  by 
audita  querela :  1  Rol.  Abi-,  306  (C),  pi.  1  :  2  Wms.  Saund.  notes  to  Turner  v.  Vavies, 
147  et  seq."  The  question  decided  in  Skilton  v.  Symniuls,  18  C.  B.  (N.  S.)  418,  is  quite 
beside  that  which  arose  in  JVhitnim'e  v.  JVakerley.  The  198th  section  of  the  Bankruptc}^ 
Act,  1861,  has  reference  only  to  proceedings  where  the  sole  remedy  is  by  application 
to  the  court.  Belllumse  v.  Mellor,  4  Hurlst.  &  N.  116,  stands  on  a  very  different 
footing  :  there,  the  defendant  had  a  protection  in  bankruptcy  ;  and  the  application 
wa.s,  to  set  aside  process  which  had  impropei'ly  issued  against  him.  Here  there  is  no 
application  to  set  aside  the  process  :  and  the  ordinary  operation  of  a  writ  of  ti.  fa.  is, 
to  vest  the  goods  from  the  time  of  seizure  in  the  execution-creditor.  [Erie,  C.  J.  If 
this  had  been  a  ca.  sa.,  instead  of  a  fi.  fa.,  the  sheriff  must  have  released  the  defendant 
on  production  of  the  certificate.]  It  appears  from  the  aftidavits  that  the  deed  in 
question  was  executed  on  the  3rd  of  January,  registered  on  the  2nd  of  February,  and 
gazetted  on  the  3rd.  It  does  not  appear,  therefore,  to  have  been  registered  within 
the  twenty -eight  days  allowed  by  the  194th  section.  [Brown.  The  registrar  will  not 
receive  the  deed  after  the  expiration  of  the  twenty-eight  days.  Erie,  0.  .1.  W^e  must 
give  [92]  credit  to  the  act  of  the  officer.  He  has  forty-eight  hours  to  register  the 
deed.     It  may  have  been  delivered  to  him  on  the  31st  of  January.] 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  The  action  is 
brought  by  a  creditor  against  Mare,  the  debtor.  After  the  commencement  of  the 
action,  the  debtor  executed  a  deed  of  inspectorship,  which  is  admitted  to  be  valid 
under  the  192nd  section  of  the  Bankruptcy  Act,  1861.  After  that  deed  had  been 
executed  and  registered,  and  a  certificate  of  registration  given  to  the  defendant,  judg- 
ment was  signed,  and  a  fi.  fa.  issued  by  the  plaintiff's,  under  which  the  defendant's 
goods  were  taken  in  execution.  The  inspectors  named  in  the  deed  preferred  a  claim, 
and  the  money  now  sought  to  be  obtained  out  of  court  was  paid  in  by  them  under  an 
interpleader  summons :  and  we  are  now  called  upon  to  say  whether  the  execution- 
creditors  or  the  inspectors  are  entitled  to  that  money.     I  am  of  opinion  that  the 
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inspectors  are.  The  deed  is  one  which  gives  Mr.  Mare  all  the  advantages  of  a  protec- 
tion in  bankruptcy.  My  judgment  turns  on  the  198th  section  of  the  act,  which 
provides  that,  "  after  notice  of  the  filing  and  registration  of  such  deed  has  been  given 
as  aforesaid,  no  execution,  sequestration,  or  other  process  against  the  debtor's  property 
in  respect  of  any  debt,  and  no  process  against  his  person  in  respect  of  any  debt,  other 
than  such  process  by  writ  or  warrant  as  may  be  had  against  a  debtor  about  to  depart 
out  of  England,  shall  be  available  to  any  creditor  or  claimant,  without  leave  of  the 
court :  and  a  certificate  of  the  filing  and  registration  of  such  deed,  under  the  hand  of 
the  chief  registrar  and  the  seal  of  the  court,  shall  be  available  to  the  debtor  for  all 
purposes  as  a  protection  in  bankruptcy."  No  leave  of  the  court  has  been  obtained 
here.  The  plaintiffs  are  creditors  [93]  who  have  issued  an  execution  against  the  goods 
of  the  debtor,  and  who  are  seeking  to  make  it  available  after  the  execution  and 
registiation  of  a  deed  valid  under  the  act.  What  is  the  meaning  of  this  general 
enactment?  It  is  contended  that  it  is  confined  to  judgments  obtained  after  the 
execution  and  registration  of  the  deed.  But  the  language  of  the  enactment  is 
universal :  "no  execution  against  the  debtor's  property,  &c.,  shall  be  available  to  any 
creditoi',  without  leave  of  the  court."  I  think  this  process  cannot  be  available  to  the 
plaiutifl's,  and  that  the  money  in  question  must  be  handed  to  the  inspectors,  whose 
money  it  is  The  words  are  general,  and  we  are  bound  to  give  effect  to  them  according 
to  their  plain  meaning.  The  construction  which  we  put  upon  this  section  in  SkUton 
v.  Sijiiuiiuh  is  quite  consistent  with  our  present  decision.  We  have  been  pressed  with 
the  opinion  of  the  court  of  Exchequer  in  U'ldtmore  v.  JFakeiiey,  34  Law  J.,  Exch.  S3, 
as  being  an  authority  the  other  way.  There,  however,  the  application  was  to  set 
aside  the  fi.  fa.  Wakerley  had  lost  the  benefit  of  the  deed  of  composition  by  having 
omitted  to  plead  it  when  he  had  an  opportunity.  The  judgment  here  will  not  conflict 
with  the  judgment  there  given,  if  what  the  court  meant  was  that  the  defendant  was 
trying  to  avail  himself  on  motion  of  a  deed  which  he  might  have  pleaded  but  had 
omitted  to  plead.  The  defendant  was  seeking  to  set  aside  the  writ.  He  had  no  light 
to  ask  the  court  to  set  aside  the  writ.  It  was  perfectly  competent  to  the  plaintiff 
thei'e,  as  it  was  for  the  plaintiff'  here,  to  go  on  to  judgment ;  and,  for  aught  I  know, 
he  might  issue  a  fi.  fa.  But  the  moment  he  seeks  to  put  the  sheriff'  in  motion,  and 
tries  to  make  the  execution  available  either  against  the  property  or  the  person  of  the 
del)tor,  the  19Mh  section  comes  into  operation  ;  and  the  court  out  of  which  the  process 
issues  has  a  right  to  say  "  You  shall  [94]  not  make  your  writ  available  in  contravention 
of  the  act  of  parliament."  I  do  not  think  there  is  necessarily  any  conflict  between 
JVhilmore  v.  IVakerhy  and  the  present  case.  The  argument  as  to  laches  has  no  applica- 
tion where  a  third  party's  interest  intervenes.  The  whole  of  these  enactments  of  the 
Bankruptcy  .Act  from  192  to  199  are  framed  in  the  interest  of  the  general  body  of 
creditors,  against  one.  Here,  the  inspectors  intervene  for  the  protection  of  the 
creditors  generally.  Those  arguments,  therefore,  which  would  be  good  as  against  the 
defendant,  have  no  relevancy  to  take  away  the  rights  of  the  general  body  of  the 
creditors  as  represented  by  the  inspectors. 

Byles,  J.  I  am  of  the  same  opinion.  I  rely  entirely  on  the  198th  section  of  the 
Bankruptcy  Act,  1861,  which  provides  that,  after  notice  of  the  filing  and  registration 
of  such  deed  has  been  given  as  aforesaid,  no  execution,  sequestration,  or  other  process 
against  the  debtor's  property  in  respect  of  any  debt,  and  no  process  against  his  person 
in  respect  of  any  debt,  shall  be  available  to  any  creditor,  without  leave  of  the  court. 
The  affidavits  in  this  case  shew  that  all  the  preliminaries  have  been  duly  observed ; 
and  therefore  bv  the  express  words  of  the  statute  the  plaintiff's'  execution  is  not  to  be 
available  to  help  them  to  the  1651.  or  any  part  thereof.  I  must  confess  I  do  not  see 
any  conflict  between  the  decision  of  the  Exchequer  in  JVhitmore  v.  JVukeiiey  and  that 
to  which  we  are  coming  here.  A  writ  of  execution  may  be  in  force  and  perfectly  valid 
until  it  is  sought  to  make  it  available  by  seizure.  It  might  be  prejudicial  to  the 
plaintiffs'  interest  to  have  it  set  aside.  We  are  not  asked  to  set  aside  the  fi.  fa.  here  : 
all  we  are  asked  to  do  is  to  say  that  the  plaintiff's'  execution  shall  not  be  made  available 
in  defiance  of  the  198th  section  of  the  statute. 

[95]  Keating,  J.  I  am  of  the  same  opinion.  If  we  were  to  make  this  rule 
absolute,  we  should  be  doing  precisely  that  which  the  198th  section  says  shall  not  be 
done,  namely,  making  the  ti.  fa.  of  the  plaintiffs  available  against  the  goods  of  the 
debtor  after  all  the  conditions  prescribed  by  the  statute  have  been  duly  complied  with. 
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and  thus  giving  to  one  creditor  money  which  the  law  says  shall  be  distributed  amongst 
the  general  body. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  The  198th  section  of  the 
Bankruptcy  Act,  18G1,  is  perfectly  general  in  its  terms,  and  cannot,  I  think,  be  read 
as  the  counsel  for  the  plaintiff's  suggest  it  should  be  read.  Taking  the  197th  and  the 
198th  sections  together,  I  agiee  with  my  Brother  Keating  that,  if  we  were  to  make 
this  rule  absolute,  we  should  be  making  the  execution  of  the  plaintiffs  available  for  a 
purpose  for  which  the  statute  says  it  shall  not  be  made  available. 

Erle,  C.  J.  We  think  there  were  fair  grounds  for  contesting  the  matter,  and 
therefore  that  there  should  be  no  costs. 

Kule  discharged,  without  costs. 

[96]     Lock  v.  Henry  Furze,  Executor  of  John  Furze,  Deceased.     May  11th,  1865. 

[Affirmed,  L.  R.  1  C.  P.  441  :  3.5  L.  J.  C.  P.  141.  See  inasrll  v.  School  for  Indigent 
Blind,  1882,  8  Q.  B.  D.  364  ;  JFalHs  v.  Hands,  [1893]  2  Ch.  85 ;  In  re  Gray,  [1901] 
1  Ch.  244.] 

1.  The  rule  in  Fhrreav  v.  Tlm-nhill,  2  W.  Bla.  1078,  that,  where  a  contract  of  sale  of 
real  estate  goes  off'  in  consequence  of  a  defect  in  the  vendor's  title,  the  vendee  is 
not  entitled  to  damages  for  the  loss  of  the  bargain,  does  not  apply  to  the  case  of  a 
lease  granted  by  one  who  has  no  title  to  grant  it. — 2.  And  it  makes  no  difference 
that  the  lease  is  a  lease  in  reversion,  and  not  in  possession, — at  all  events,  where 
the  lessee  is  already  in  possession  of  the  premises  under  a  valid  subsisting  lease. — 
3.  A  plea  to  an  action  for  breach  of  the  covenant  for  quiet  enjoyment  in  such  a 
lease, — that  the  plaintiff' never  had  or  entered  into  possession  of  the  demised  premises 
under  or  by  virtue  of  the  lease,-  -held  bad,  as  attempting  to  put  in  issue  matter 
neither  expressly  nor  impliedly  alleged  in  the  declaration. — 4.  A.  was  in  possession 
of  premises  under  a  lease  from  B.  which  would  expire  on  the  4th  of  December,  1864. 
In  February,  1860,  A.,  in  consideration  of  a  premium  of  4001.,  obtained  from  B.  a 
further  lease  of  the  same  premises  for  twenty-one  years  and  twenty-one  days,  to  com- 
mence from  the  expiration  of  the  former  lease.  On  the  death  of  B.,  in  1863,  it  was 
found  that  B.  was  only  tenant  for  life,  with  power  to  grant  leases  in  possession,  and  not 
in  reversion,  and  consequently  that  the  lease  so  granted  by  him  to  A.  in  February',  1860, 
was  void.  A.  thereupon  obtained  from  the  re\ersioners  a  fresh  lease  for  seven  years,  at 
a  considerable  increase  of  rent,  and  sued  C.  (B.'s  executor)  upon  the  covenant  for 
quiet  enjoyment  contained  in  the  void  lease  : — Held, — upon  the  authority  of  Jfillianis 
V.  Burrell,  1  C.  B  402, — that  A.  was  entitled  to  recover  (besides  the  4001.  premium 
and  the  costs  of  preparing  the  void  lease)  the  difference  in  value  between  the  term 
professed  to  be  granted  to  him  by  that  lease  and  the  seven  years'  term  which  he 
obtained  from  the  reversioners. — 5.  Held  also,  that,  in  estimating  the  value  of  the 
term  which  the  lessee  had  lost,  it  was  not  competent  to  the  ]ary  to  give  10  per 
cent,  in  addition,  as  on  a  compulsory  sale,  by  analogy  to  the  practice  in  the  case  of 
lands  taken  by  a  railway  or  other  public  company. — 6.  Counsel's  and  surveyors' 
fees  for  advising  on  title,  &c.,  not  allowed  as  part  of  the  costs  of  a  lease. 

This  was  an  action  for  the  breach  of  a  covenant  for  quiet  enjoyment  contained  in 
a  lease. 

The  first  count  of  the  declaration  stated  that,  by  an  indenture  made  the  14th  of 
February,  18G0,  between  John  Furze,  since  deceased,  of  the  one  pait,  and  the  plaintiff" 
of  the  other  part,  it  was  witnessed  that,  for  and  in  consideration  of  the  sum  of  4001. 
to  the  said  John  Furze  paid  by  the  plaintiff',  the  receipt  whereof  the  said  John  Furze 
did  thereby  acknowledge,  and  also  for  and  in  consideration  of  the  covenant  for  insur- 
ance against  loss  or  damage  by  fire  thereinafter  contained,  and  of  the  rent  thereinafter 
reserved  and  made  payable,  and  of  the  covenants,  clauses,  provisoes,  conditions,  and 
agreements  thereinafter  mentioned  and  contained,  and  which  by  or  on  the  part  and 
behalf  of  the  plaintiff',  his  executors,  administrators,  and  assigns,  were  [97]  to  be  paid, 
kept,  done,  observed,  and  performed,  he  the  said  John  Furze  by  the  said  indenture 
did  demise  and  lease  unto  the  plaintiff'  a  piece  or  parcel  of  ground,  with  the  messuage, 
tenement,  or  dwelling-house  thereon  erected  and  built,  situate,  standing,  and  being 
in  St.  James's  Street  in  the  parish  of  St.  James,  in  the  city  of  Westminster,  and 
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numbered  6,  with  the  erections  and  bm'lding  behind  the  same  at  the  bottom  of  the 
3'ard  or  garden,  with  the  appurtenances,  To  have  and  to  hold  the  said  premises 
thereby  demised,  with  the  appurtenances,  unto  the  plaintiff,  his  executors,  adminis- 
trators, and  assigns,  from  the  -1th  of  December,  1864,  at  which  time  an  existing  lease 
of  the  said  premises  would  expire,  for  and  during  and  unto  the  full  end  and  term  of 
twent\'-one  years  and  twenty  one  days  from  thence  next  ensuing  and  fully  to  be 
complete  and  ended,  yielding  and  paying  therefore  unto  the  said  John  Furze,  his 
heirs  and  assigns,  for  the  first  twenty-one  days  of  the  said  term  the  rent  or  sum  of 
101.,  and  yielding  and  paying  every  year  during  the  remainder  of  the  said  term 
thereby  granted  the  clear  yearly  rent  or  sum  of  1751. ;  such  respective  rents  to  be  free 
and  clear  of  and  from  the  land-tax,  sewers-rate,  main-drainage-rate,  and  all  other 
taxes,  rates,  charges,  assessments,  or  impositions  whatsoever :  And  the  said  John 
Furze  did  thereby  covenant,  promise,  and  agree  to  and  with  the  plaintiff',  his  executors, 
administrators,  and  assigns,  that  the  plaintiff",  his  executors,  administrators,  and 
assigns,  paying  the  said  yearly  rent  thereby  reserved,  and  observing,  performing, 
fulfilling,  and  keeping  all  and  singular  the  covenants,  clauses,  provisoes,  conditions, 
and  agreements  therein  contained,  and  which  on  his  and  their  parts  and  behalves 
were  and  ought  to  be  paid,  oliserved,  performed,  fulfilled,  and  kept,  according  to  the 
true  intent  and  meaning  of  the  said  indenture,  should  and  might  peaceably  and 
quietly  have,  hold,  [98]  use,  occupy,  possess,  and  enjoy  the  said  piece  or  parcel  of 
ground,  messuage  or  tenement,  and  all  and  singular  other  the  premises  thereby 
demised,  with  the  appurtenances,  for  and  during  the  said  term  of  twenty-one  years 
and  twenty  days  thereby  granted  as  aforesaid,  without  the  lawful  let,  suit,  trouble, 
denial,  interruption,  molestation,  or  disturbance  of  or  by  the  said  John  Furze,  his 
heirs  or  assigns,  or  any  of  them,  or  any  person  or  persons  whomsoever  lawfully 
claiming  or  to  claim  by,  from,  through,  under,  or  in  trust  for  him,  them,  or  any  of 
them  :  Averment,  that  all  conditions  were  fulfilled,  and  all  things  happened,  necessary 
to  entitle  the  plaintiff"  to  maintain  this  action  for  the  breach  thereinafter  mentioned  ; 
yet  that,  after  the  making  of  the  said  indenture,  and  before  this  suit,  and  before  and 
during  the  said  term,  one  Frances  Vickers,  then  lawfully  claiming  the  said  demised 
premises  through  and  under  the  said  John  Furze,  deceased,  and  having  a  good  title 
to  the  same,  and  to  the  possession  thereof,  through  and  under  him,  claimed  and 
demanded  the  said  demised  premises  of,  from,  and  against  the  plaintiff",  and  threatened 
to  oust  him  from  the  possession  and  enjoyment  thereof,  whereby  the  plaintiff'  could 
not  and  did  not  peaceably  or  quietly'  have,  hold,  use,  occupy,  possess,  or  enjov  the 
said  premises  by  the  said  indenture  demised,  with  the  appurtenances,  for  or  during 
the  said  term  thereby  granted,  or  any  part  thereof,  without  the  lawful  let,  suit, 
trouble,  denial,  inten-uption,  molestation,  and  disturbance  of  the  said  Frances  Vickers, 
so  lawfully  claiming  through  and  under  the  said  John  Furze,  deceased,  as  aforesaid  ; 
and  that,  by  reason  of  the  premises,  the  plaintiflf  was  forced  and  obliged  to  and  did 
take  and  accept  a  lease  or  appointment  of  the  said  premises  from  the  said  Frances 
Vickers  for  the  tei'm  of  seven  years  from  the  25th  of  December,  1864,  at  an  increased 
rent  of  3001.  [99]  a  year,  and  was  put  to  great  trouble  and  expense  and  costs  in 
obtaining  such  lease  or  appointment,  and  had  also  lost  the  benefit  of  the  said  lease 
granted  by  the  said  John  Furze,  deceased,  and  of  the  said  sum  of  4001.  paid  for  the  same. 

There  was  also  a  count  charging  the  defendant  as  executor  for  money  payable  by 
him  as  executor  as  aforesaid  to  the  plaintiff"  for  money  received  by  the  said  John 
Furze  in  his  life-time  for  the  use  of  the  plaintiff.     Claim,  30001. 

The  defendant  pleaded  to  the  first  count  of  the  declaration,  that  the  said  deed 
in  that  count  mentioned  was  not  the  deed  of  the  said  John  Furze,  as  alleged,— 
Secondly,  to  the  said  first  count,  that  the  plaintiff"  never  had  or  entered  into  posses- 
sion of  the  said  demised  premises  under  or  by  ^^rtlle  of  the  said  lease,  as  alleged,—- 
Thii'dly,  to  the  said  first  count,  that  the  said  Frances  Vickers  did  not  claim  the  said 
premises,  nor  had  she  a  good  title  thereto,  nor  to  the  possession  thereof,  through  or 
under  the  said  John  Furze,  deceased,  as  alleged,— Fourthly,  to  the  said  first  count, 
that  the  said  Frances  Vickers  did  not  claim  or  demand  the  said  premises  from  the 
plaintiflf,  nor  threaten  to  oust  him  from  the  possession  or  enjoyment  thereof,  as 
alleged,— Fifthly,  to  the  last  count,  except  as  to  the  sum  of  4171.,  parcel  of  the  money 
claimed,  that  the  said  John  Furze  never  was  indebted,  as  alleged,— Sixthly,  as  to 
the  said  excepted  sum  of  4171.,  the  defendant  as  such  executor  as  aforesaid  brought 
the  same  into  court,  &c. 
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The  plaintiff  joined  issue  upon  all  the  pleas.  He  also  demurred  to  the  second 
plea,  the  ground  of  demurrer  alleged  in  the  margin  being,  "that  the  plaintiff  is 
entitled  to  maintain  the  action,  even  though  he  shoidd  never  have  had  possession 
under  the  lease  in  question."     Joinder. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  [100]  in  London  after  last 
Hilary  Term,  when  the  following  facts  appeai'ed  in  evidence  :— The  plaintiff  was  in 
possession  of  certain  premises  in  St.  James's  under  a  lease  from  the  testator  John 
Furze,  bearing  date  the  9th  of  February.  1838,  which  would  expire  on  the  4th  of 
December,  1864,  at  the  yearly  rent  of  1501.  On  the  14th  of  February,  1860,  he 
obtained  from  him  a  further  lease  of  the  same  premises  for  twenty-one  years  and 
twenty-one  days  from  the  expiration  of  the  former  lease,  at  the  yearly  rent  of  1751. 
This  lease  coiitained  a  covenant  on  the  part  of  John  Furze,  that  the  plaintiff,  his 
executors,  &c.,  paying  the  rent,  &c.,  "should  and  might  peaceably  and  quietly  have 
and  enjoy  the  demised  piemises  for  and  during  the  said  term  of  twenty-one  years, 
&c.  theieby  granted,  without  any  lawful  let,  suit,  trouble,  denial,  interruption, 
molestation,  or  distuibance  of  or  by  the  said  John  Furze,  his  heirs  or  assigns,  or 
any  of  them,  or  any  person  or  persons  whomsoever  lawfully  claiming  or  to  claim  by, 
from,  through,  inider,  or  in  trust  for  him,  them,  or  any  of  them." 

In  May,  1863,  John  Furze  died.  The  defendant  was  his  executor.  In  November, 
1863,  the  plaintiff  received  an  intimation  on  behalf  of  one  Frances  Vickers,  a  daughter 
of  the  deceased,  that  the  lease  of  the  14th  of  February,  1860,  was  a  void  lease,  and 
would  not  be  recognized.  It  appeared  that,  on  the  marriage  of  Frances  Vickers  in 
1841,  the  testator  had  settled  the  premises  in  question  upon  her  and  the  issue  of  the 
marriage,  reserving  to  himself  a  life-interest,  with  power  to  grant  leases  for  any  term 
not  exceeding  twenty-one  years,  to  lake  effect  in  possession,  and  not  in  reversion  oi-  Jnj  way 
of  future  interest. 

After  much  negotiation  it  was  ultimately  arranged  that  the  plaintiff  should  have 
a  new  lease  of  the  premises  granted  to  him  by  Frances  Vickers  and  her  husband  for 
seven  years,  from  Christmas  1864,  in  consi-[101]-deration  of  a  premium  of  4001.  and 
a  yearlj'  rent  of  3001. 

The  plaintiff  thereupon  brought  this  action  against  the  defendant  as  the  executor 
of  John  Furze,  claiming  by  way  of  damages  the  difference  in  value  between  the  void 
lease  and  the  new  lease  from  Vickers  and  wife,  and  also  the  4001.  which  he  had  paid 
by  way  of  premium  to  John  Furze  for  the  void  lease,  and  651 ,  the  expenses  he  alleged 
he  had  been  put  to  in  consequence  of  the  breach  of  the  covenant  for  quiet  enjoyment 
contained  in  that  lease.  Of  this  latter  sum,  481.  was  the  amount  of  the  expense 
which  the  plaintiff  had  incurred  in  the  preparation  of  and  in  attempting  to  support 
the  void  lease  (201.  of  it  consisting  of  counsel's  and  surveyors'  fees),  and  171.  the 
expense  of  the  seven  years'  lease. 

On  the  part  of  the  defendant  it  was  insisted,  upon  the  authority  of  Flureau  v. 
Thurnhill,  2  W.  Bla.  1078,  and  other  cases,  that  the  plaintiff  was  not  entitled  to 
recover  any  damages  for  the  loss  of  his  bargain  ;  and  that  all  he  was  entitled  to 
was  to  have  back  the  premium  he  had  paid  for  the  void  lease,  and  the  171.  costs  of 
preparing  that  lease, — which  sums  had  been  paid  into  court. 

For  the  ])laintiff,  it  was  submitted  that  he  was  entitled  to  be  reimbursed  all  he 
had  lost  by  the  testator's  breach  of  contract,  viz.  the  difference  between  the  market- 
value  of  the  new  lease  and  the  lease  he  had  lost,  including  the  customary  addition  of 
10  per  cent,  foi'  compulsoiy  sale,  and  also  all  the  expenses  he  had  incurred. 

His  Lordship  ruled  that  the  plaintifi'  was  entitled  to  recover  the  difference  between 
the  value  of  the  seven  years'  lease  and  the  price  which  the  reversionary  lease  would 
have  fetched  in  the  market. 

The  jury,  assessing  the  value  of  the  reversionary  [102]  lease  on  the  6  per  cent, 
tables,  found  the  difference  of  value  between  the  two  leases  to  be  13201.;  to  which 
they  added  1371.,  being  10  per  cent,  for  compulsory  sale,  and  651.  for  the  expenses: 
and  they  accordingly  returned  a  verdict  for  the  plaintiff' for  15221. 

Bovill,  Q.  C,  on  a  former  day  in  this  term,  obtainerl  a  rule  to  shew  cause  why 
the  verdict  for  the  plaintiff'  on  the  second  and  fourth  pleas  should  not  be  set  aside, 
and  instead  thereof  a  verdict  be  entered  thereon  for  the  defendant,  pursuant  to  leave 
reserved,  on  the  ground  that  the  facts  proved  at  the  trial  did  not  entitle  the  plaintiff 
to  a  verdict  upon  those  pleas  :  and  why  the  damages  should  not  be  reduced  to  nominal 
damages,  or  to  such  sum  as  the  court  might  direct,  on  the  grounds  that  the  plaintiff 
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was  not  entitled  to  recover  more  than  the  sum  of  4001.  he  had  paid,  and  the  171. 
expenses,  which  two  sums  the  defendant  had  paid  into  court,  and  that  he  lost  nothing 
but  what  he  had  paid  ;  that  he  was  not  entitled  to  recover  the  651.,  the  costs,  &c.,  of 
the  second  lease,  or  any  part  of  it  ;  that  the  plaintifl  must  have  paid  the  costs  of  one 
lease,  and  that  he  was  not  entitled  to  throw  those  costs  or  any  of  them  upon  the 
defendant  ;  and  that  the  plaintifl'  was  not  entitled  to  the  10  per  cent,  which  the  jury 
gave  as  upon  a  compulsory  sale  :  Or,  why  a  new  trial  should  not  be  had,  on  the 
ground  that  the  learned  judge  misdirected  the  jury  in  telling  them  that  the  plaintiff 
was  entitled  to  recover  the  difference  in  value  between  the  lease  which  was  avoided 
and  the  lease  which  was  granted,  and  that  the  plaintiff  was  entitled  to  recover  the 
651. ;  and  also  in  directing  them  that  the  plaintiff  was  entitled  to  recover  the  10  per 
cent,  claimed  as  upon  a  compulsory  sale  ;  and  that  the  learned  judge  ought  to  have 
directed  the  jury  that  the  plaintifl"  was  not  entitled  to  recover  those  several  matters 
respectively. 

[103]  Lush,  Q.  C,  J.  Brown,  Q.  C,  and  Archibald,  shewed  cause  (a)'.     The  main 
question  is,  to  what  measure  of  damages  the  plaintiff  is  entitled  for  the  testator's 
breach  of  the  covenant  for  quiet  enjoyment.     It  will  be  contended  on  the  part  of  the 
defendant  that,   under  the  circumstances,  he  is   only  liable  for  the  amount  of   the 
premium  paid  by  the  plaintiff  for  the  void  lease,   and  the  costs   he  was  put  to  in 
obtaining  it,  by  analogy  to  the  rule  laid  down  in  Flurcau  v.   Thornhill,  2  Sir  W.  Bla. 
1078,  and  adopted  in  subsequent  cases  that,  where  a  contract  for  the  sale  of  real 
estate  goes  oti  by  reason  of  the  vendor's  defect  of  title,  the  vendee  is  entitled  to  no 
compensation  for  the    loss  of    the    bargain.     The   transaction    here,  however,   went 
beyond  a  meie  bargain.     There  was  an  absolute  conveyance,   with   a  covenant  for 
quiet  enjoyment.      If  the  lease  of  February,  I860,  had  begun  to  run  before  the  defect 
of  title  was  discovered,  beyond  all  question  the  plaintiff  would  have  been  entitled  to 
recover  damages  for  what  he  had  lost.     That  is  so  distinctly  laid  down  by  this  court 
in   IViliiaiiis  v.  Buirell,  1  C.  B.  402.     Can  it  make  any  ditt'erence  that  the  lease  was 
to  commence  at  a  future  time,  that  it  was  merely  an  interesse  termini  1     It  is  sub- 
mitted not.     An  interesse  termini  is  an  interest  that  is  saleable  and  capable  of  being 
assigned  or  bequeathed  :  and  it  would  be  assets  in  the  hands  of  an  executor :  notes 
to  look  V.  Glascock;  1  Wms.  Saund.  2-50  g.,  n.  (1).     Although  this  was  but  an  interesse 
termini,  yet,  being  by  deed,  it  vested  an  interest  in  the  lessee  immediately  ;  an  entry 
was  not  necessary  for  that  purpose :  see  Bac.  Abr.   Leases  and  'Terms  fur  Fears  (N.) ; 
Blatchforcl,  App.,  C'ule,  liesp.,  5  C.  B.  (X.  S.)  514;  Harrison  v.  Blackburn,  17  C.  B. 
(N.  S.)  678.     [Byles,  J.     Some  of  the  incidents  of  an  interesse  ter-[104]-mini  are 
mentioned   in    Sheppard's    Touchstone,    267,   and   note   (e)   thereon    by   Atherley.] 
Athough  the  general  rule  is  that,  where  a  contract  of  sale  goes  off  for  want  of  title 
in  the  vendor,  the  vendee  is  only  entitled  to  recover  the  deposit  and  interest,  with 
costs  of  investigating  the  title,  that  rule  was  held  in  Hopkins  v.  fjrazeJirook,  6  B.  &  C. 
31,  9  D.  &  R.  22,  and  in  liohinson  v.  Harrnan,  1  Exch.  850,  not  to  apply  where  the 
vendor  at  the  time  of  the  contract  knew  that  he  had  no  title.     In  the  last-mentioned 
case,  Parke,  B.,  says  :  "  The  rule  of  the  common  law  is,  that  where  a  party  sustains 
a  loss  by  reason  of  a  breach  of  contract,  he  is,  so  far  as  money  can  do  it,  to  be  placed 
in  the  same  situation  with  respect  to  damages  as  if  the  contract  had  been  performed. 
The  case  of  Flureau  v.  Thornhill  qualided  that  rule  of  the  common  law.     It  was  there 
held,  that  contracts  for  the  sale  of  real  estate  are  merely  on  condition  that  the  vendor 
has  a  good  title ;  so  that,  when  a  person  contracts  to  sell  real  property,  there  is  an 
implied  understanding  that,  if  he  fail  to  make  a  good  title,  the  only  damages  recover- 
able are  the  expenses  which  the  vendee  may  be  put  to  in  investigating  the  title.     The 
present  case  comes  within  the  rule  of  the  common  law  ;  and  I  am  unable  to  distinguish 
it  from  Hopkins  v.  Grasel/rook."     Hopkins  v.  Grazebrook  and  Uoblmon  \.  Harman  are 
recognized  in  Pomisett  v.  Fuller,  17  C.  B.  660  {af.    Where  a  lease  is  granted,  the  rights 
of  the  parties  are  regulated  by  the  covenants  :  it  rests  no  longer  in  contract.     Except 
for  some  technical  purposes, — to  maintain  trespass,  for  instance,  entry  is  not  necessary 
to  perfect  the  lessee's  title,  or  to  enable  him  to  sue  for  a  lireach  of  covenant.    In  Doe  d. 
liawlings  v.   Ifalker,  5  B.  &  C.  Ill,  118,  7  D.  &  K.  487,  Bayley,  J.,  says :  "The  right 

(a)i  It  was  agreed  that  the  demurrer  should  be  argued  with  the  rule. 
(af  Poumett  v.  Fuller  received  the  assent  of  the  Exchequer  Chamber  in  Sikes  v. 
Wild,  4  Best  &  Smith,  421. 
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upon  ;i  lease  to  commence  in  [105]  pitesenti  is,— except  under  the  Statute  of  Uses,— 
until  entry,  an  interesse  termini  only,  and  so  is  the  right  upon  a  lease  to  commence 
in  futuro ;  and  the  same  rules  are  applicable  to  both.  Each  is  a  right  only,  not  an 
(slafv.  The  whole  estate,  notwithstanding  such  right,  is  in  the  lessor.  In  neither  case 
will  a  conveyance  by  the  lessee  to  the  lessor  operate  as  a  surrender,  nor  will  a  release 
from  the  lessor  to  the  lessee  operate  by  way  of  enlarging  the  estate.  The  right  may 
be  -rranted  away  as  a  right,  or  extinguished  by  a  release,  but  it  cannot  be  conveyed 
as  an  estate  ;  and  the  lessee  may  extinguish  it  by  a  release  to  the  lessor,  but  it  has 
all  the  properties  and  consequences  of  a  right  only,  and  not  an  estate.  Upon  an 
ordinary  lease,  to  commence  instanter,  the  lessee  has  at  common  law  an  interesse 
termini  only  till  entry :  Co.  Litt.  46  b. :  a  release  to  him  before  entry,  to  increase  the 
estate,  is  not  good :  Co.  Litt  46  b.,  270  a. :  nor  can  the  lessor  grant  away  the  estate 
by  the  name  of  the  reversion,  for,  before  possession  by  the  lessee,  there  is  no  reversion 
in  the  lessor  :  Co.  Litt.  270  a.  :  nor  can  the  lessee  surrender  the  term  (a) :  and,  in  the 
case  of  a  lease  to  connnence  in  futuro,  all  the  common-law  rules  of  an  ordinary  lessee 
before  entry  apply."  To  the  same  effect  is  Bac  Abr.  Dases  and  Terms  for  Years  (M.). 
In  Smith  v.  Comptoii,  3  B.  &  Ad.  407,  the  defendant  conveyed  premises  to  the  plaintiff, 
and  covenanted  for  good  title  :  an  action  of  formedon  w.-is  afterwards  brought  against 
the  plaintiff  by  a  party  having  better  title,  and  the  plaintiff  compromised  it  for  5501.  : 
and  it  was  held  that  the  plaintiff,  in  an  action  for  the  breach  of  covenant,  might 
recover  the  whole  sum  so  paid,  and  his  costs  as  between  attorney  and  client  in  the 
compromised  suit,  though  he  had  given  no  notice  of  that  suit  to  the  defendant. 
Where  the  lessor  covenants  that  he  [106]  will  do  nothing  to  prevent  the  enjoyment 
of  the  demised  pi-emises  by  the  lessee,  he  as  nuich  deprives  the  latter  of  the  value  of 
his  estate  and  bi'eaks  his  covenant  by  preventing  the  lessee  from  entering  as  by 
causing  him  to  be  evicted  after  entry.  This  doctrine  was  set  up  in  the  case  of  a 
mortgage  of  a  leasehold  by  assignment,  in  ll'Uliams  v.  Bosanquet,  1  Brod.  &  B.  238, 
3  J.  B.  Moore,  500,  where  the  whole  ai-gument  is  exhausted.  Entry  and  possession 
are  not  traversable :  2  Chitt.  PL,  7th  edit.  392  {i}.  According  to  JFtlliams  v.  Burrell, 
1  C.  B.  402,  if  the  plaintiff'  had  enteied,  it  is  conceded  that  he  would  have  been 
entitled  to  recover.  Is  he  the  less  entitled  because  he  has  by  the'default  of  the  lessor 
been  pi'evented  from  taking  possession  ?  Besides,  the  plaintiff  had  as  much  posses- 
sion as  it  is  possible  for  a  man  to  have  of  a  void  lease.  His  original  lease  expired  on 
the  4th  of  December,  1864;  and  the  lease  by  the  reversioners  commenced  at 
Christmas :  there  were,  therefore,  twenty-one  days  uncovered  by  either  of  those 
leases,  and  the  plaintiff  remained  in  possession.  The  objection  on  the  other  side 
-would  have  been  equally  good,  if  the  plaintiff  had  been  in  possession  for  ten  years 
under  the  lease  of  Febi'uary,  1860.  In  Piatt  on  Leases,  326,  it  is  said  :  "To  qualify 
a  party  to  support  an  action  on  this  covenant," — the  covenant  for  quiet  enjoyment, — • 
"some  positive  act  of  molestation,  or  some  deed  amounting  to  a  prohibition  of  enjoy- 
ment, must  be  proved  :  it  is  from  the  commission  of  an  absolute  disturbance,  or  from 
a  prevention  of  enjoyment,  not  from  an  omission  to  perform  something  which,  if 
executed,  might  add  to  the  security  of  the  possession,  that  a  breach  arises :  mere 
pa.ssive  neutrality  is  insufficient  to  give  the  covenantee  a  right  of  action  ;  but  from 
active  measures,  or  hindrance  of  enjoyment  only,  can  this  right  arise.  It  is  not  to 
be  understood  that  an  ouster  or  expulsion  must  take  place  [107]  in  order  to  found 
a  suit :  it  is  enough  that  the  quiet  enjoyment  of  the  covenantee  be  invaded  or 
prevented.  In  the  case  of  landlord  and  tenant,  the  covenant  means  a  legal  entiy  and 
enjoyment,  without  the  permission  of  any  other  person  :  it  follows,  therefore,  that 
a  lease  previously  gi'anted,  and  subsisting  at  the  time  of  the  second  demise,  as  it  will 
defeat  the  second  lessee  of  his  right  of  entiy  and  occupation,  must  work  a  breach  of 
the  les.sor's  covenant  for  quiet  enjoyment:  Ludicell  v.  Newman,  6  T.  K.  458."  That 
is  strictly  analogous  hei'e. 

The  second  plea  is  clearly  bad  :  it  attempts  to  put  in  issue  matter  which  is  neither 
expressly  nor  impliedly  alleged  in  the  declaration.  If  it  means  an  actual  entry,  it  is 
wholly  immaterial.  If  it  means  legal  possession,  the  verdict  on  that  plea  must  be 
enteied  for  the  plaintiff. 

As  to  the  mode  of  assessing  the  value  of  the  interest  which  the  plaintiff"  has  lost, 
there  has  been  nothing  done  to  violate  any  rule  of  law.     And  the  plaintiff  is  clearly 

(«)  See  Atherley's  note  to  ShejD.  Touchs.  267. 


19  0.  B.  (N.  B.)  108.  LOCK    V.  FURZE  727 

entitled  to  the  expense  attending  the  grant  of  the  new  lease   which   through   the 
testator's  default  he  was  obliged  to  take. 

Bovill,  Q.  C,  and  Garth,  in  support  of  the  rule.  There  was  no  suggestion  that 
any  fraud  was  intended  here,  so  as  to  make  the  doctrine  in  Hopkim  v.  Gmzehrook, 
6  B.  &  C.  31,  9  D.  &  R  22,  and  Robinmi  v.  Harman,  1  Exch.  8.50,  applicable.  This 
was  a  lease  to  commence  in  futuro  :  it  was  nothing  more  than  an  interesse  termini. 
When  a  contract  for  the  .sale  of  land  goes  off  for  want  of  title,  the  vendee  is  entitled 
to  nothing  for  the  loss  of  the  bargain.  That  is  clearly  settled.  Upon  what  principle 
does  the  doctrine  rest  ?  It  is  this, — that  the  party  is  in  no  worse  position  than  he 
was  in  the  day  before.  He  has  lost  nothing :  it  is  [108]  simply  an  accident  that  the 
vendor  has  not  the  title  which  he  conceived  he  had.  In  Mayne  on  Damages,  p.  9-5, 
it  is  said  :  "  Analogous  to  the  case  of  warranties  in  sale  of  chattels  are  the  various 
covenants  for  title,  authority  to  convey,  quiet  enjoyment,  and  against  incumbrances, 
which  are  usual  upon  transfers  of  real  property.  The  cases  upon  this  point  in 
England  are  very  scanty,  while  they  are  to  be  found  in  remarkable  abundance  in 
America.  Actions  may  be  brought  for  breach  of  the  covenant  for  title  and  authority 
to  convev,  before  any  eviction  or  disturbance  of  the  plaintiff  has  taken  place  :  Kingdon 
V.  Xolth,  4  M.  &  Selw.  5.3.  What  ought  to  be  the  amount  of  damages  under  such 
circumstances  %  It  is  plain  that  the  conveyance  may,  notwithstanding  the  defect  of 
title,  pass  something  to  the  covenantee,  or  it  may  in  fact  pass  nothing  at  all.  The 
former  state  of  facts  occurred  in  a  very  old  case  :  Gray  v.  Briscoe,  Noy,  142.  B. 
covenants  that  he  was  seised  of  Blackacre  in  fee-simple,  where  in  truth  it  was  copy- 
hold land  in  fee,  according  to  the  custom.  By  the  court:  'The  covenant  is*  broken; 
and  the  jury  shall  give  damages,  in  their  consciences,  according  to  that  rate  that  the 
country  values  fee-simple  land  more  than  copyhold  land.'  This  is  exactly  the  same 
rule  as  we  have  seen  before  in  the  ease  of  chattels  personal,  namely,  that  the  measure 
of  damages  is,  the  difl'erence  between  the  value  of  the  thing  as  it  is  and  its  value  as 
it  was  warranted  to  be.  On  the  other  hand,  the  defect  in  the  title  may  be  so 
complete  as  to  pass  nothing  from  the  grantor  to  the  grantee.  In  such  a  case,  in 
Massachusetts, — Bickfonl  v.  Page,  2  Mass.  R.  455,  461, — it  was  said,  'The  rule  for 
assessing  the  damages  arising  from  this  breach  is  veiy  clear.  No  land  passing  by 
the  defendant's  deed  to  the  plaintiff,  he  has  lost  no  land  by  the  breach  of  the  covenant: 
he  has  lost  only  the  cmisulcratii/n  he  paid  for  it.  This  he  is  enti-[109]-tled  to  recover 
back,  with  interest  to  this  time.'  And  it  has  been  stated  by  Patteson,  J., — Toppin  v. 
Field,  4  Q.  B.  395,— that,  where  a  mortgage  is  made,  with  covenant  for  title,  the 
measure  of  damages,  in  case  of  breach  of  the  covenant,  is  the  original  debt.  Where 
the  plaintiff  has  never  got  into  possession  of  the  land,  and  in  consequence  of  the  want 
of  title  never  can,  the  above  is  clearly  the  proper  measure  of  damages."  If  the  party 
never  was  in  possession,  but  had  a  mere  interesse  termini,  he  is  just  where  he  was. 
He  loses  nothing.  What  difference  is  there  in  principle  between  a  purchase  of  land 
in  fee,  or  for  999  years,  or  for  21  years?  The  mischief  is  the  same  in  each  case,  and 
the  same  considerations  apply  to  each.  In  Sedgwick  on  Damages,  2nd  edit.  156,  the 
learned  author  says, — "  Very  little  learning  is  to  be  found  in  the  English  books  on 
the  subject  of  the  measure  of  compensation  for  the  [breach  of]  covenants  contained 
in  conveyances."  Again,  p.  159,  it  is  said:  "The  question  as  to  the  measure  of 
compensation  came  up  at  an  early  day  in  the  state  of  New  York,  Staats  v.  Ten  Eyck's 
Ereculorf,  3  Gaines,  1 11  f.  The  defendants'  testator,  Ten  Eyck,  had  conveyed  certain 
lots  in  Albany  to  one  ^^'alsh,  for  3001.  Walsh  had  con\eyed  to  Staats,  Staats  to 
Chinn,  who  had  been  evicted,  and  had  recovered  against  the  plaintiff,  Staats.  The 
covenants  in  Ten  Eyck's  deed  were  of  seisin  and  for  quiet  enjoyment :  and  the  two 
points  were,— first,  whether  the  plaintiff  was  entitled  to  recover  the  value  at  the  time 
of  the  eviction,  or  only  at  that  of  purchase,  and  to  be  ascertained  by  the  consideration 
given,— and,  secondly,  if  the  latter,  whether  the  plaintiff  was  entitled  to  interest  on 
the  purchase-money,  and  the  costs  of  the  eviction.  Kent,  G.  J.,  in  the  course  of  a 
very  able  opinion, "said  that  the  rule  at  common  law  on  a  warranty  on  a  writ  of 
warrantia  chartcV,  was,  that  the  demandant  recov[110]-ered  in  compensation  only  for 
the  land  at  the  time  of  the  warranty  made,  and  that  he  did  not  find  that  the  law  had 
been  altered  since  the  introduction  of  personal  covenants.  '  Upon  the  sale  of  lands, 
the  purchaser  usually  examines  the  title  for  himself,  and,  in  case  of  good  faith  between 

*  "Not,"   in  the  report. 
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the  parties  (and  of  such  cases  only  I  now  speak),  the 'seller  discloses  his  proofs  and 
knowledge  of  the  title.     The  want  of  title  is  therefore  usually  a  case  of  mutual  error, 
and  it  would  be  ruinous  and  oppressive  to  make  the  seller  respond  for  any  accidental 
or  extraordinaiy  rise  in  the  value  of  the  land.     Still  more  burdensome  would  the  rule 
seem  to  be,  if  that  rise  was  owing  to  the  taste,  fortune,  or  luxury  of  the   purchaser. 
No  man  could  venture  to  sell  an  acie  of  ground  to  a  wealthy  purchaser,  without  the 
hazard   of  absolute  ruin.'     Mr.  Justice  Livingston  said  :  '  To  find  a  proper  rule  of 
damage  in  a  case  like  this  is  a  work  of  some  difficulty  :  no  one  will  be  entirely  free 
from  objection,  or  not  at  times  work  injustice.     To  refund  the  consideration,  even 
with  interest,  may  be  a  very  inadequate  compensation,  when  the  property  is  greatly 
enhanced  in  value,  and  when  the  same  money  might  have  been   laid  out  to  equal 
advantage  elsewhere.     Yet,  to  make  this  increased  value  the  criterion,  where  theie 
has  been  no  fraud,  may  also  be  attended  with  injustice,  if  not  ruin.     A  piece  of  land 
is  bought  solely  for  the  purposes  of  agriculture  ;  by  some  unforeseen  turn  of  fortune, 
it  becomes  the  site  of  a  populous  city,  after  which  an  eviction  takes  place.     Every 
one  must  perceive  the  injustice  of  calling  on  a  bona  fide  vendor  to  refund  its  present 
value,  and  that  few  fortunes  could  bear  the  demand.     However  inadequate  a  return 
of  the  purchase-money  must  be  in  many  cases,  it  is  the  safest  measure  that  can  be 
followed  as  a  general  rule.     My  opinion  is  that,  where  there  has  been  no  fraud,  and 
none  is  alleged  here,  the  party  [111]  evicted  can  recover  only  the  sum  paid,  with 
interest   from  the  time  of  payment,  when,  as  is  also  the  case  here,  the  purchaser 
derived  no  benefit  from  the  property,  owing  to  a  defective  title.'"     [Byles,  J.     At 
p.  170,  the  leai-ned   author  refers  in  a  note  to  a  great  number  of  authorities  from 
nearly  all  the  States,  and  he  winds  up  thus, — "  'The  ultimate  extent,'  says  Chancellor 
Kent  (Comm.  vol.  iv.,  p.  476),  to  whose  laborious  research  I  am  indebted  for  the 
authorities  in  this  note,  'of  the  vendor's  responsibility  under  all  or  anj'  of  the  usual 
covenants  in  the  deed,  is  the  purchase-money,  with  interest ;  and  this  I  presume  to 
be  the  prevalent  rule  throughout  the  United  States.'"]     Numerous  passages  in  the 
same  book  shew  that  the  prevailing  rule  in  the  Amei'ican  courts  is  as  above  mentioned. 
[Erie,  C.  J.     The  distinction  put  by  Mr.  Lush  is,  that  this  is  a  conveyance,  not  a  mere 
contract.     Montague  Smith,  J.     Suppose  a  conveyance  of  land  in  fee,  with  a  right 
of  immediate  possession,  and  the  grantee  entered,  and  was  turned  out  by  a  superior 
title  the  next  day  1     Or,  suppose  he  never  had  possession  1]     If  the  grantee  never  had 
possession,  the  damages  he  would  be  entitled  to  would  be  simply  the  purchase-money 
and  expenses.     If  he  entered  and  was  compelled  to  turn  out,  he  would  probably  be 
entitled  to  something  more.     [Montague  Smith,  J.     How  is  that  reconcileable   with 
Williams  v.  Burrell  ?]     That  was  a  case  sent  from  Chancery.     As  to  this  point,  it 
was  not  much  considered.     Besides,  the  lease  was  in  prsesenti,  and  the  party  was  let 
into  possession,  and  had  remained  in  for  a  considerable  portion  of  the  term.     Here, 
it  is  true,  the  plaintiff  was  in  actual  possession  at  the  time  the  void  lease  was  granted  : 
but  there  is  no  pretence  for  saying  he  was  ever  in  possession  under  that  lease.     In 
Kent's  Commentaries,  10th  edit.  vol.  4,  p.  580,  the  rule  is  stated  [112]  to  be  this  :— 
"  The  measure  of  damages  in  actions  on  these  personal  covenants  is  regulated  in  some 
degree  by  the  rule  on  the  antient  warranty.      At  common  law,  upon  voucher,  or  upon 
the  writ  of  warrantia  charts,  the  demandant  recovered  of  the  warrantor  or  heir  other 
lands  of  equal  value  with  the  lands  from  which  the  feoffee  was  evicted.     The  value 
was  computed  as  it  existed  when  the  warranty  was  made ;  so  that,  though  the  land 
had  afterwards  become  of  increased  value,  by  the  discovery  of  a  mine,  or  by  buildings, 
or  otherwise,  yet  the  warrantor  was  not  to  render  in  value  according  to  the  then 
state  of  things,  but  as  the  land   was  when    he   made   the   wari-anty.     And,   when 
personal  covenants  were  introduced  as  a  substitute  for  the  remedy  on  the  voucher 
and  warranty,  the  estimated   measure  of  compensation  was  not  varied  or  affected. 
The  buyer,  on  the  covenant  of  seisin,  recovers  back  the  consideration   money  and 
niterest,  and  no  more.     The  interest  is  to  countervail  the  claim  for  mesne  profits, 
to  which  the  grantee  is  liable,  and  is,  and  ought  to  be,  commensurate  in  point  of 
time  with  the  legal  claim  to  mesne  profits,     the  grantor  has  no  concern  with  the 
subsequent  rise  or  fall  of  the  land  by  accidental  circumstances,  or  with  the  beneficial 
improvements   made   by  the   purchaser,    who   cannot   recover   any  damages   either 
for  the  improvements  or  the  increased  value.     This  appears  to  be  the  general  rule 
in   this  country.     But,  on  the  covenant  of   warranty,   the  measure  of  damages,   in 
Massachusetts,    Maine,  Vermont,    and    Connecticut,   is,    the   value   of    the    land   at 
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the  time  of  eviction,  without  regard  to  the  coiisideratiou  of  the  deed  (a).  In  other 
[113]  States,  the  measure  of  damages,  on  a  total  failure  of  title,  even  on  the  covenant 
of  warranty,  is  the  value  of  the  land  at  the  execution  of  the  deed  ;  and  the  evidence 
of  that  value  is  the^consideration  money,  with  interest  and  costs.'     In  Sikes  v.  JFild, 

1  Best  &  Smith,  b^~,  real  estate  had  been  demised  to  the  defendant  in  trust  to  sell, 
who  put  up  part  of  it  for  s;ile,  which  the  plaintiff  agreed  to  buy,  and  was  accepted  as 
the  purchaser.  The  defendant  was  aware  that  he  could  not  make  a  title  free  from 
incumbrance,  as  by  a  marriage-settlement  the  land  was  vested  in  trustees  to  secure  an 
annuity  to  the  widow  of  the  devisor,  but  he  had  ob-[114]-tained  from  her  a  parol 
promise  that,  in  the  event  of  the  sale,  she  would  transfer  her  security  to  another 
property.  After  the  sale,  the  widow  refused  to  assent  to  this,  and  the  bargain  went 
oti"  in  consequence.  In  an  action  by  the  plaintiff  against  the  defendant  for"  not  com- 
pleting the  bargain,  the  jury  found  that  the  defendant  bona  fide  believed  that  he 
would  be  alile  to  make  to  the  purchaser  a  good  title  free  from  incumbrance,  and  that 
he  had  reasonable  grounds  for  so  believing.  It  was  held  by  Wightman,  J.,  and 
Blackburn,  J.,  disseutiente  Cockburn,  C.  J.,  that  the  plaintiff,  although  entitled  to 
recover  his  deposit,  and  the  expenses  of  investigating  the  title,  was  not  entitled  to 
recover  damages  for  the  loss  of  his  bargain.  And  this  decision  was  unanimously 
affirmed  by  the  Exchequer  Chamber:  4  Best  &  Smith,  421.     In  Ireland  v.  Birchain, 

2  N.  C.  90,  97,  2  Scott,  207,  where  a  lessee  sued  for  a  breach  of  a  covenant  for  quiet 
enjoyment  in  a  lease  which  was  not  to  commence  until  more  than  a  year  after  the 
commencement  of  the  action,  Tindal,  C.  J.,  said  :  "  I  do  not  feel  that  any  answer  has 
been  given  to  the  observation  I  ha\'e  more  than  once  thrown  out,  that  the  covenant 
under  which  the  plaintiff  sues  is  tied  up  to  a  covenant /or  quiet  eiijoi/ment  u-ldh  the  lease 
shall  be  in  possession.  When  the  parties  stipulate  that  the  plaintiff  and  his  assigns, 
paying  the  rent  of  311.  10s.,  and  observing  the  covenants  entered  into  on  his  part, 
shall  during  the  term  demised  quietly  enjoy  the  premises,  I  cannot  fail  to  observe 
that  such  a  covenant  is  strictly  conditional ;  that  is,  conditional  for  securing  the 
plaintiff  quiet  enjoyment  so  long  as  he  shall  continue  in  possession  of  the  laud,  and, 
as  tenant,  shall  pay  the  stipulated  rent.  As  he  is  not  yet  in  possession,  neither  the 
covenant  nor  the  condition  can  have  any  effect." 

As  to  the  1371.,  the  allowance  of  10  per  cent.,  for  compulsory  sale,  has  always 
been  limited  to  the  case  of  [115]  land  taken  under  the  authority  of  an  act  of  parlia- 
ment for  a  railwaj'  or  other  public  undertaking ;  it  has  never  been  extended  to  the 
case  of  an  ordinary  vendor  and  purchaser.  In  the  cases  where  it  is  allowed,  it  is 
given  as  a  sort  of  compensation  for  the  inconvenience  of  looking  for  a  fresh  invest- 
ment for  the  money.     As  to  the  651.  expenses,  the  plaintiff  must  at  all  events  have 

(a)  The  learned  author  refers  to  Gore  v.  Brazier,  3  Mass.  Eep.  523  ;  per  Parker,  J. 
in  Casivell  v.  IFendell,  4  Mass  Kep.  108;  Bigehw  v.  Jones,  4  Mass.  Rep.  512;  Sweet 
V.  Putrid:,  3  Fairfield,  1  ;  Sterling  v.  Feet,  14  Coun.  Kep.  245;  Strong  v.  Shurmvay, 
1  I).  Chapman's  Eep.  110;  Park  v.  Bates,  12  Vermont  Rep.  381  (also  in  Mississippi, 
Phipps  V.  Tarpley,  31  Miss.  (2  George)  433);  and  he  adds, — "But,  in  Suinucrs  v. 
ll'illiam.%  8  .Mass.  Rep.  163,  221,  it  was  afterwards  held  that,  on  the  covenants  with 
respect  to  title  as  to  warranty,  &c.,  the  true  measure  of  damages  was  the  consideration- 
money  and  interest :  Byrnes  v.  Pdeh,  5  Gray  (Mass.),  518.  This  was  formerly  the  rule 
also  in  South  Carolina:  Liher  v.  Parsons,  1  Bay's  Rep.  19;  Qiierard  y.  Rivers,  1  Bay's 
Rep.  265  ;  U'Uherspoon  v.  Anderson,  3  Dessaus.  Eq.  Rep.  245.  But  the  rule  is  now 
settled  in  South  Carolina  according  to  the  English  common-law  doctrine  :  Henning  v. 
Withers,  2  Treadw.  S.  C.  Const.  Rep.  584;  Ware  v.  Weathnall,  2  M'Cord's  Rep.  413; 
Bmul  V.  QmttUhauin,  1  M'Cord's  Rep.  484,  and  statute  of  1824.  In  Louisiana,  the 
vendee,  on  eviction,  is  allowed  to  shew  the  increased  value  of  the  land  at  the  time  of 
eviction  above  the  original  price,  and  that  value,  under  certain  qualifications,  may 
form  part  of  the  damages  :  Bissell  v.  Erwin,  13  La.  Rep.  143  ;  IFeher  v.  Coussy,  12  La. 
An.  534.  Such  inciease  only  is  allowed  as  the  parties  could  have  had  in  contempla- 
tion at  the  time  of  sale,  and  not  the  enormous  increase  produced  from  unforeseen  or 
transient  causes.  In  Ohio,  the  rule  of  damages  for  breach  of  covenants  of  seisin  and 
quiet  enjoyment,  and  of  warranty  of  title,  is  the  consideration-money  and  interest, 
with  some  exceptions ;  and,  if  he  has  enjoyed  the  rents  and  profits,  it  stops  the  claim 
for  interest,  so  far  as  he  is  accountable  over  for  those  rents  and  profits :  Clark  v.  Parr, 
14  Ohio  Rep.  118;  Lloyd  v.  Quimhy,  5  Ohio  (N.  S.),  262." 
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paid  for  one  lease,  and  for  that  the  defendant  has  paid  171.  into  court;  and  a  large 
portion  of  the  remainder  consists  of  fees  to  counsel  and  surveyors  for  consultations 
and  opinions  about  this  difficulty  :  these  are  never  allowed.  [The  court  intimating  a 
doubt  about  this,  it  was  arranged  that  this  sum  should  be  reduced  by  201.] 

Erle,  C.  J.  This  was  an  action  brought  by  the  plaintiff' to  recover  damages  from 
the  defendant,  as  executor  of  John  Furze  deceased,  for  the  breach  of  a  covenant  by 
the  testator  contained  in  a  lease  of  certain  premises  in  St.  James's,  that  he,  the  lessee, 
his  executors,  &c.,  paying  the  rent  and  peiforming  the  covenants  on  his  and  their  part 
to  be  paid,  observed,  &c.,  "should  and  might  peaceably  and  quietlv  have,  hold,  use, 
occupy,  possess,  and  enjoy  the  said  piece  or  parcel  of  ground,  messuage,  &c.,  for  and 
during  the  term  of  twonty-oiie  yeai'S  and  twenty-one  days,  thereby  granted  as  afore- 
said, without  the  lawful  let,  suit,  trouble,  denial,  interruption,  molestation,  or  di.sturb- 
ance  of  or  by  the  said  John  Furze  (the  testator),  his  heirs  or  assigns,  or  any  of  them, 
or  any  person  or  persons  whomsoevei'  lawfully  claiming  or  to  claim  by,  from,  through, 
under,  or  in  trust  for  him,  them,  or  any  of  them."  The  breach  assigned  is  that, 
during  the  term,  one  Frances  Vickers,  then  lawfully  claiming  the  demised  premises 
through  and  under  the  lessor,  and  having  a  good  title  to  the  same  and  to  the  posses- 
sion thereof  through  and  [116]  under  him,  claimed  and  demauded  the  said  demised 
premises  of,  from,  and  against  the  plaintiff"  and  threatened  to  oust  him  from  the 
possession  and  enjoyment  thereof  and  that,  in  consequence  of  that  claim,  the  plaintiff 
was  forced  to  accept  a  new  lease  for  a  shorter  tei'm  and  at  a  higher  rent.  The  second 
plea  is  that  the  plaintiff  never  had  or  entered  into  po.ssession  of  the  said  demised 
premises  under  or  by  viitue  of  the  said  (first-mentioned)  lease.  The  lease  upon  which 
the  plaintiff's  claim  is  founded  was  gi-anted  in  the  year  l!s60,  to  commence  on  the  1th 
of  December,  1864  ;  and  the  plaintiff  had  possession  of  the  premises  down  to  that  day 
under  a  prioi'  lease ;  therefore  the  lease  in  respect  of  which  this  action  is  brought  was 
a  reversionary  lease  conveying  to  the  plaintiflFonly  an  interesse  termini.  In  the  sense 
of  possession  the  plainiift'  had  it  not  umkr  that  lease.  The  allegation  is  that  the  cove- 
nant was  broken  by  reason  of  the  demand  of  Frances  Vickers.  The  second  plea,  in 
the  sense  contended  for  by  the  plaintiff',  is  entirely  irrelevant  to  the  declaration,  and 
bad  on  deraurier.  The  claim  is  in  respect  of  an  interesse  termini ;  and  there  is  no 
allegation,  express  or  implied,  in  the  declaration,  that  the  plaintiff  had  entered  into 
possession  of  the  premises  under  that  reversionaiy  lease.  Upon  the  demurrer  to  the 
second  plea,  therefore,  I  am  of  opinion  that  the  plaintiff'  is  entitled  to  judgment. 

The  fourth  plea  alleges  that  the  said  Frances  Vickers  did  not  claim  or  demand  the 
said  premises  from  the  plaintiff,  nor  threaten  to  oust  him  from  the  posses.sion  or 
enjoyment  thereof,  as  alleged.  Now,  upon  the  facts,  it  is  clear  that  Frances  Vickers 
had  title  under  John  Furze,  and  had  a  right  to  say  that  that  lease  was  a  nullity. 
She  did  say  so,  and  asserted  her  right ;  and  by  reason  of  that  demand  the  plaintiff 
lost  the  benefit  of  his  interesse  termini.  It  is  clear,  therefore,  that  [117]  the  verdict 
for  the  plaintiff'  on  that  plea  ought  to  stand. 

The  defendant  has  paid  into  court  4171.  :  and  the  remaining  question  is,  whether 
that  is  the  limit  of  the  damages  which  the  plaintiff  is  entitled  to  recover.  It  has  been 
contended  on  the  part  of  the  defendant  that  the  question  is  to  be  dealt  with  as  if, 
instead  of  a  covenant  for  quiet  enjoyment,  this  had  been  a  contract  of  sale,  and  to  be 
governed  by  the  rule  of  law  which  prevails  in  actions  by  vendee  against  vendor  where 
the  contract  goes  oft'  by  reason  of  the  inability  of  the  latter  to  make  a  good  title  ;  in 
which  case  he  pays  back  the  deposit  and  interest  and  the  expenses  to  which  the 
vendee  has  been  put  in  the  investigation  of  the  title,  and  not  damages  for  the  loss  of 
the  bargain.  I  am  of  opinion  that  that  contention  is  not  sustainable.  It  is  a  known 
rule  of  law  as  to  contiacts  of  sale.  It  is  the  settled  law  founded  upon  numerous 
decided  cases  :  and  I  believe  that,  in  the  case  of  contracts  for  the  sale  of  property,  the 
common  convenience  of  mankind  might  justify  it.  Few  vendors  when  they  offer 
property  for  sale  have  any  notion  of  the  validity  of  their  titles.  But  I  think  that 
rule  is  confined  to  contracts  of  sale,  and  that  a  line  is  to  be  drawn  between  a  contract 
for  the  sale  of  land  and  a  conveyance  of  an  estate  or  interest  therein.  It  is  clear  that, 
if  there  be  a  lease  of  land  in  possession,  and  the  lessee  enters  under  it,  and  is  ousted 
or  evicted  by  one  against  whose  acts  the  lessor  covenants,  as  here,  the  lessee  is 
entitled  to  recover  all  he  has  lost,  that  is,  the  value  of  the  term.  It  was  held  in 
TVilUams  v.  Burrell,  1  C.  B.  402,  that  a  lessee  under  a  void  lease,  who  had  been 
ejected  by  the  successor  of  his  lessoi-,  was  entitled,  in  an  action  against  the  executoi's 
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for  breach  of  the  covenant  for  quiet  enjoyment  contained  in  the  lease,  to  recover  the 
value  of  the  term  which  he  had  lost.  That  is  the  only  [118]  decided  case  on  the 
point  which  was  adduced  before  us.  But  it  is  contended  on  behalf  of  the  defendant, 
that,  as  this  was  a  reversionaiy  lease,  conveying  only  an  interesse  termini,  the  parties 
stand  in  the  relative  position  of  vendor  and  vendee,  and  not  of  covenantor  and 
covenantee.  I  am  of  opinion,  however,  that  that  distinction  cannot  be  maintained. 
The  lease  conveyed  to  the  plaintiff'  an  interesse  termini, — a  term  of  twenty-one  years. 
That  interest  vested  in  the  plaintiff  as  a  matter  of  right,  so  as  to  be  assignable  ;  and 
he  was  in  possession.  The  covenant,  therefore,  is  in  perfect  analogy  to  the  case  of  an 
instrument  conveying  a  present  term  and  a  present  interest,  under  which  the  lessee 
has  entered.  That  being  so,  JFHUaim  v.  Bunrll  decides  that  the  ordinary  rule  shall 
apply,  viz.  that  a  party  breaking  his  covenant  must  pay  such  damages  as  are  the 
proximate  consequences  of  his  breach  of  covenant.  The  dicta  cited  fi'ora  the  American 
authorities  are  a  neutral  quantity  :  as  many  of  the  judges  have  laid  down  the  rule  one 
way  as  the  other  :  and  the  two  learned  authors  whose  books  are  usually  quoted  do  not 
sustain  the  defendant's  argument.  Mayne  particularly  limits  his  statement  of  that 
being  the  rule  to  the  case  where  nothing  has  passed  by  the  instrument  which  contains 
the  covenant.  Here,  an  interesse  termini  clearly  passed.  And,  though  Sedgwick 
says  that  in  many  parts  of  America  the  rule  as  contended  for  by  the  defendant  pre- 
vails, he  pretty  clearly  intimates  that  upon  the  whole  his  own  opinion  is  the  other 
way.  There  is  no  judgment  which  sustains  that  contention  :  and  there  is  a  distinct 
judgment  of  this  court  which  is  opposed  to  it.  It  is  also  negatived  by  the  universal 
rule  that  one  who  breaks  his  contract  must  pay  the  damages  proximately  resulting 
from  such  breach.  The  plaintiff,  therefore,  in  my  judgment  is  entitled  to  the  value 
of  the  term  (which  the  jury  have  given),  and  [119]  also  to  the  expenses  to  which  he 
has  legitimately  been  put  in  endeavouring  to  obtain  it.  But  I  think  there  should  be 
certain  deductions  from  the  amounts  given.  The  main  and  substantial  deduction  is 
the  1.371.,  which  Mr.  Garth's  argument  (though  at  first  I  must  confess  I  did  not 
understand  the  way  it  was  intended  to  be  put  by  him)  has  satisfied  me  that  the 
plaintiff  is  not  entitled  to  recover.  The  jury  have  calculated  the  value  of  the  term 
upon  the  6  per  cent,  tables,  and  have  added  10  per  cent,  for  compulsory  .sale, — making 
the  1371.  If  that  was  the  intention  of  the  jury,  of  which  I  believe  there  can  be  no 
doubt,  they  have  clearly  done  wrong,  and  the  plaintiff  must  lose  the  1371.  Then,  a 
sum  of  651.  was  given  for  the  expenses  of  the  leases.  Of  this  sum  it  is  agreed  that 
201.  shall  be  deducted,  as  the  amount  of  counsel's  and  surveyors'  fees,  which  are  never 
allowed.  That  reduces  the  amount  to  451.  Then,  it  is  said  that,  as  the  plaintiff  must 
have  incurred  the  expense  of  one  lease,  he  is  not  entitled  to  recover  the  costs  of  both. 
To  this  objection  I  incline  to  yield,  though  I  do  not  clearly  see  for  which  lease  he  is 
entitled  to  charge  («).  Therefoi'e  I  think  171.  must  be  deducted  from  the  451.  The 
result  will  be  that  the  verdict  will  be  reduced  by  1371.,  201.,  and  171. 

Byles,  J.  I  entirely  agree  with  all  that  has  fallen  from  my  Lord.  The  main 
question  is  one  of  considerable  importance,  viz.  as  to  how  the  damages  are  to  be  com- 
puted in  an  action  for  breach  of  a  covenant  for  quiet  enjoyment  in  a  lease.  It  is 
plain  that,  in  the  ordinary  case  of  a  contract  for  the  sale  of  land  by  a  written  contract 
which  is  silent  as  to  title,  the  law  implies  a  contract  for  title.  But  that  would  operate 
[120]  the  greatest  hardship  in  many  cases.  Suppose,  for  example,  a  man  had  con- 
tracted to  sell  another  a  thousand  acres  of  land  in  Northamptonshire,  at  501.  an  acre, 
receiving  a  deposit  of  10  per  cent.,  and  it  turned  out  that  he  had  no  title  ;  and,  land 
having  risen  in  value,  the  piuchaser  were  to  claim  compensation  based  upon  the 
market-value  of  the  land  at  the  time  of  the  breach,— insisting  that  he  had  a  right  to 
be  placed  in  the  same  position  as  if  the  vendor  had  performed  his  contract.  If  such 
a  claim  could  be  etiforced,  the  hardship  would  be  manifestly  great.  The  rule  of  law 
therefore  in  such  case  is, — and  it  is  now  firmly  established,— that  the  purchaser  is  not 
to  be  placed  in  the  position  he  would  have  been  in  if  the  vendor  had  performed  his 
contract,  but  in  the  position  he  (the  purchaser)  would  have  been  in  if  the  contract 
had  never  been  made  ;  that  is,  he  is  entitled  to  a  return  of  his  deposit  (with  interest), 
and  to  any  expenses  he  may  legitimately  have  been  put  to  in  investigating  the  title, 
and  to  nominal  damages,  and  no  more.     That  is  an  anomalous  rule,  confined,  for  the 


(a)  The  natural  thing  would  .seem  to  be,  that  the  plaintiff  should  pay  for  the  lease 
under  which  he  remained  in  possession  of  the  premises. 
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sake  of  general  convenience,  to  the  case  of  vendor  and  purchaser.  In  all  other  cases 
of  breach  of  contract,  the  measure  of  damages  is  the  loss  the  plaintiff  has  proximately 
sustained  hy  reason  of  the  breach  of  the  defendant's  contract  (a).  It  is  here  sought 
to  apply  that  anomalous  rule  which  obtains  in  the  case  of  the  contract  which  the  law 
implies  on  a  bargain  foi'  the  sale  of  land,  to  the  case  of  an  express  conti'act  running 
with  the  land,  and  going  to  the  end  of  the  term, — the  covenant  for  quiet  enjoyment. 
As  to  authority,  there  is  but  one  in  this  country  which  has  any  direct  application,  viz. 
JVilHams  v.  Burrdl,  1  C.  B.  402.  The  then  Lord  Chief  Justice, — one  of  the  most 
eminent  legal  authorities  by  [121]  whom  this  court  has  ever  been  presided  over, — not 
only  says  that  the  plaintiff  is  entitled  to  recover  "the  value  of  the  term  lost,"  but  he 
adds,  "the  liability  of  the  executor  is  too  clear  to  re«|uire  discussion."  Sir  Thomas 
Wilde  and  my  Brothei-  Channel!,  who  appeared  as  counsel  for  the  defendant,  did  not 
venture  to  contest  that  that  was  the  true  measure  of  damages.  I  agree  with  my  Lord 
as  to  the  Amei'ican  authorities  which  have  been  adverted  to.  It  is  enough  to  say  of 
them  that  they  are  equiponderant,  and  therefore  weigh  nothing  in  the  scale  either 
way.  Then  it  is  said  this  is  only  an  interesse  termini.  Will  that  take  the  case  out 
of  the  rule  as  to  the  measure  of  damages  for  the  breach  of  a  contract,  the  lessee  being 
bound  by  the  conti-act,  and  having  entered  into  actual  possession?  An  interesse 
termini  is  a  marketable  interest  assignable  at  law.  It  seems  to  me  to  stand  in 
this  respect  upon  precisely  the  same  footing  as  a  term  of  which  the  gi'antee  is  entitled 
to  present  possession  :  both  may  be  valueless  for  a  few  years.  The  same  considera- 
tions, therefore,  I  conceive,  apply  to  the  one  as  to  the  other.  There  is  another  ground 
upon  which  probably  the  plaintiff  would  be  entitled  to  recover  the  value  of  the  term 
here,  viz.  that,  on  the  authority  of  Hoj'kins  v.  Grazchrook,  6  B.  &  C.  31,  9  D.  &  R.  22, 
even  in  the  case  of  a  contract  for  the  sale  of  land,  the  ordinary  rule  is  to  be  applied, 
if  the  vendor  at  the  time  of  the  sale  knew  that  he  had  no  title.  But  two  observations 
arise  upon  that.  In  the  first  place,  Hopkins  v.  Grazchrook  is  spoken  of  with  much  dis- 
satisfaction by  Lord  St.  Leonards  (Vendors  and  Purchasers,  1.3th  edit.  .301,  302) : 
and,  in  the  next  place,  if  that  case  be  law,  it  applies  only  where  there  is  fraud, — 
Omnia  prffisumuntur  contra  spoliatorem.  Here,  there  is  no  suggestion  that  what  was 
done  was  not  done  with  perfect  bona  fides.  As  to  the  details  of  the  deductions,  I 
entirely  agree  with  what  has  fallen  from  the  Lord  Chief  Justice. 

[122]  Keating,  J.  I  am  of  the  same  opinion.  The  judgment  we  are  now  pro- 
nouncing upon  the  main  point  involved  in  this  case  is  undoubtedly  of  very  great 
importance  ;  and,  as  far  as  the  argument  has  disclosed,  it  has  never  before  arisen  in 
Westminster  Hall.  The  case  which  comes  nearest  to  it  is  Williams  v.  Burrell,  1  C.  B. 
402  :  but  the  distinction  between  that  case  and  the  present  is  that  there  there  was 
an  actual  entr}',  whereas  here  the  interest  which  the  testator  purported  to  convey  was 
only  an  interesse  termini.  An  interesse  termini,  however,  is  a  well-defined  interest. 
It  is  described  in  the  notes  to  Tuok  v.  Glascock,  1  Wms.  Saund.  2.50  g.,  n.  (1),  as  one 
which  the  lessee  may  grant  to  another,  and  which  passes  to  his  executors  or  adminis- 
trators, and  of  which  in  declaring  he  is  properly  described  as  being  posse.ssed.  It  is 
therefoie  something  very  different  from  a  mere  contract  for  the  sale  of  land,  not 
carried  into  execution  by  a  conveyance.  That  seems  to  me  to  establish  a  line  of 
distinction  upon  which  we  may  safely  act  on  the  present  occasion.  There  is  no  sound 
distinction  between  an  interesse  termini  and  an  estate,  where  there  has  been  an  entry 
for  a  single  day.  Our  judgment,  therefoie,  proceeds  on  that  ground,  and  on  that 
ground  only.  I  may  observe  that  I  do  not  found  my  judgment  upon  any  distinction 
supposed  to  have  been  established  by  the  case  of  llapkins  v.  Grazehrook,  6  B,  &  C.  31, 
9  p.  &  R.  22.  That  case  has  been  reflected  on  by  a  very  great  authoiity  :  and, 
besides,  the  facts  here  do  not,  on  consideration,  seem  to  raise  the  principle  upon  which 
the  decision  in  that  case  proceeded.  There  was  something  like  legal  fraud  there. 
For  these  reasons,  I  concur  with  the  rest  of  the  court  upon  the  main  question  which 
has  been  argued  before  us.  I  also  agree  that  the  damages  should  be  reduced  in  the 
way  suggested  by  my  Lord. 

Montague  Smith,  J.  I  agree  with  the  rest  of  the  [123]  court  upon  all  the 
points.  As  to  the  main  point, — the  principle  on  which  the  damages  are  to  be  com- 
puted,—it  is  not  intended  to  cast  any  doubt  upon  the  rule  established  in  Flureau  v. 

(a)  See  Neill  v.  JVhitwwth,  ante,  vol.  18,  p.  435,  and  Bonies  v.  Hutchinson,  ante, 
vol.  18,  p.  44.5. 
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Tliomhill,  2  W.  Bla.  1078,  that,  where  a  contract  for  the  sale  of  land  goes  off  for 
want  of  title  in  the  intended  vendor,  the  vendee  is  entitled  to  nothing  for  the  loss  of 
his  bargain,  but  can  only  recover  back  the  deposit,  with  inteiest,  and  the  expenses  he 
has  been  put  to  in  the  investigation  of  the  title.  That  rule  rests  upon  considerations 
which  have  no  place  hei-e.  Baron  Parke,  in  Bohinson  v.  Harman,  1  Exch.  850,  855, 
says :  "  The  rule  of  the  common  law  is  that,  where  a  party  sustains  a  loss  by  reason  of 
a  breach  of  contract,  he  is,  so  far  as  money  can  do  it,  to  be  placed  in  the  same  situa- 
tion with  respect  to  damages  as  if  the  contract  had  been  performed.  The  case  of 
Flureau  v.  Thornhill  qualified  that  rule  of  the  common  law.  It  was  there  held  that 
contracts  for  the  sale  of  real  estate  are  merely  on  condition  that  the  vendor  has  a 
good  title ;  so  that,  when  a  person  contracts  to  sell  real  property,  there  is  an  implied 
understanding  that,  if  he  fail  to  make  a  good  title,  the  only  damages  recoverable  are, 
the  expenses  which  the  vendee  may  be  put  to  in  investigating  the  title.  Here,  how- 
ever, the  conveyance  is  not  conditional  on  the  lessor's  having  a  good  title.  The  con- 
veyance has  been  made  ;  and  it  passed  the  right  and  title  to  the  "term  to  the  lessee,  so 
far  as  the  lessor  had  any  to  grant.  There  remains  nothing  to  be  done  by  the  lessor. 
In  contracts  for  the  sale  of  real  estate,  the  courts  have  implied  a  contract  for  title, 
and  have  annexed  to  it  the  particular  consequences  which  are  to  follow  from  a  breach 
of  the  condition  for  title.  But  here  we  are  dealing,  not  with  a  contract  of  sale,  but 
with  an  actual  grant,  with  an  express  covenant  that  the  lessee  shall  have  peaceable 
and  quiet  posses-[124]-sion  and  enjoyment  of  the  premises  during  the  term.  The  one 
is  an  executory  contract,  to  which  the  courts  have  annexed  certain  implied  conditions  : 
but  the  other  is  the  case  of  a  contract  fully  executed,  where  nothing  more  remains  to 
be  done  by  the  lessor,  and  where  he  has  entered  into  an  express  covenant.  The  two 
cases  are  totally  different :  the  covenantee,  on  breach,  is  entitled  as  in  all  other  cases 
to  full  compensation  foi-  the  loss  he  sustains.  It  is  conceded  that,  if  the  testator  had 
lived  until  the  5th  of  December,  1864,  and  the  plaintiff"  had  remained  in  possession  of 
the  premises,  the  case  woidd  have  fallen  precisely  within  the  case  of  JFilliams  v. 
BurreU,  where  the  value  of  the  term  was  held  to  be  recoverable.  It  has  been  urged 
that  the  consequences  will  be  serious  if  we  hold  that  the  plaintift'is  entitled  to  substantial 
damages  here.  But  it  is  well  known  that  the  covenant  for  quiet  enjoyment  is  limited 
to  acts  which  the  lessor  is  able  to  guard  against,  viz.  his  own  acts  and  the  acts  of 
persons  claiming  under  him.  The  les.sor  covenants  that  the  lessee  shall  quietly  enjoy, 
without  molestation  by  himself  or  any  person  lawfully  claiming  by,  through,  or  under 
him.  The  lessee  is  molested  by  or  in  consequence  of  an  act  of  the  covenantor  him- 
self, viz.  his  marriage-settlement.  I  agree  that  there  are  not  facts  to  bring  this  case 
within  Hopkins  v.  G-mzebrook,  6  B.  &  C.  31,  9  D.  &  E.  22.  Here,  a  right  and  title  to 
the  land  passed.  There  is  an  express  covenant  by  the  lessor  that  the  lessee  shall  have 
quiet  enjoyment  during  the  term.  That  covenant  has  been  broken  :  and  I  think  the 
lessee  is  entitled  to  full  compensation  for  that  which  he  has  been  depi-ived  of.  As  to 
the  other  points,  I  also  agree.  It  is  plain  that  the  jury  first  considered  what  was  the 
market-value  of  the  term,  and  then  added  10  per  cent,  for  compulsory  sale,  by  analogy 
to  the  case  of  a  railway  company  taking  land  under  the  [125]  compulsory  powers  of 
an  act  of  parliament.  But  this  is  not  to  be  likened  to  the  case  of  a  compulsory  sale. 
It  was  through  the  voluntary  act  or  default  of  the  testator  that  this  covenant  was 
broken.  I  also  agree  that  the  plaintiff  is  entitled  to  succeed  on  the  demurrer  to  the 
second  plea,  on  the  ground  that  it  is  no  answer  to  the  action  ;  it  is  not  a  traverse  of 
anything  that  is  either  expressly  or  impliedly  contained  in  the  declaration. 

Judgment  for  the  plaintiff  on  the  demuri'er  to  the  second  plea. 

Rule  absolute  to  enter  a  verdict  for  the  defendant  on  the  issue  on  the  second  plea, 
and  to  reduce  the  damages  by  1371.  and  371. 

Garth,  for  the  defendant,  prayed  leave  to  appeal  on  the  main  question. 

Erle,  C.  J.,  after  consultation.  We  think  the  defendant  may  have  leave  to  appeal 
upon  that  point :  but  it  should  be  presented  definitely  and  divested  of  all  extraneous 
matter. 

Rule  accordingly. 

End  of  Easter  Term. 
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[126]    Cases  Argued  and  Determined  in  the  Court  of  Common   Pleas,  in 
Trinity  Term,  in  the  Twenty- Eighth  Year  of  the  Reign  of  Victoria. 

The  Judges  who  usually  sat  in  banco  in  this  term,  were,— Erie,  C.  J.,  Willes,  J., 
Byles,  J.,  and  Montague  Smith,  J. 

Everett  and  Another  v.  The  London  Assurance.     May  30th,  1865. 

[S.  C.  34  L.  J.  C.  P.  299  ;  11  Jur.  N.  S.  546  ;  13  W.  R.  862.] 

By  the  terms  of  a  policy  premises  were  insured  against  "  such  loss  or  damage  as  should 
•or  might  be  occasioned  hy  fire  to  the  property  therein  mentioned:" — Held,  that 
this  did  not  cover  damage  resulting  from  the  disturbance  of  the  atmosphere  by  the 
explosion  of  a  gunpowder  magazine  a  mile  distant  from  the  premises  insured. 

This  was  an  action  brought  by  the  plaintiffs  against  the  defendants  for  the  recovery 
of  201.,  being  the  amount  of  damage  occasioned  to  the  plaintiff's  house  under  the 
circumstances  hereinafter  stated  ;  and,  by  the  consent  of  the  parties,  and  by  judge's 
order  under  the  Common  Law  Procedure  Act,  1852,  the  following  case  was  stated  for 
the  opinion  of  the  court,  without  pleadings  : — 

1.  By  a  policy  of  insurance,  bearing  date  the  I7th  day  of  April,  1862,  numbered 
211,525,  and  sealed  with  the  common  seal  of  the  defendants,  for  the  considerations 
therein  expressed,  the  defendants  covenanted  and  agreed  that,  subject  to  the  terms 
therein  mentioned,  which  had  been  duly  complied  with  on  the  part  of  the  plaintiffs, 
the  capital  stock,  estate,  and  securities  of  the  defendants  should  be  subject  and  liable 
to  pay,  make  [127]  good,  and  satisfy  unto  the  plaintifls,  their  heirs,  executors,  or 
administrators,  such  loss  or  damage  as  should  or  might  be  occasioned  by  fire  to  the 
property  of  the  plaintiffs  thei'ein  mentioned  and  thereby  insured,  according  to  the 
conditions  and  stipulations  thereon  indorsed,  not  exceeding  in  each  case  respectively 
the  sum  of  6001. 

2.  The  piemium  is  stated  in  the  policy  to  be  paid  for  the  insurance  of  the  property 
mentioned  in  the  policy  "  from  lo.ss  or  damage  by  fire,  according  to  the  exact  tenor  of 
the  conditions  and  stipulations  indorsed  "  on  the  policy.  A  copy  of  the  said  policy 
and  the  conditions  indorsed  accompanied  and  was  to  be  taken  as  a  part  of  this  case. 

3.  The  5th  condition  indorsed  on  the  policy  was  as  follows  : — "  That  losses  by 
lightning  will  be  made  good,  where  the  property  assured  by  the  corporation  has 
been  actually  set  on  fire  thereby,  and  burnt  in  consequence  thereof." 

4.  The  8th  condition  indorsed  on  the  said  policy  was  as  follows : — "  That  books 
of  account,  manuscripts,  written  securities,  money,  bank-notes,  bills,  stamps,  and 
gunpowder,  will  not  be  insured  or  comprehended  in  any  insurance  effected  by  or 
with  this  coi'poration,  nor  will  any  loss  or  damage  in  any  case  or  of  any  description 
be  made  good  when  more  than  25  lbs.  weight  of  gunpowder  shall  be  deposited  or 
kept  on  the  premises." 

5.  On  the  1st  of  October,  1864,  a  large  quantity  of  gunpowder  in  the  gunpowder 
magazine  of  Messrs.  Hall,  at  Erith,  ignited,  and  exploded,  but  from  what  cause  is 
unknown  ;  and  the  before-mentioned  premises  of  the  plaintiffs  were  thereby  injured 
to  the  extent  of  201. 

6.  The  plaintiffs'  premises,  which  are  rather  more  than  half  a  mile  distant  from 
the  spot  at  which  the  explosion  took  place,  were  not  set  on  fire  by  the  explosion  of 
the  gunpowder;  nor  was  any  part  thereof  [128]  burnt,  heated,  or  scoi'ched  by  the 
explosion.  The  injury  they  sustained  consisted  in  the  shattering  of  the  window^s  and 
window-frames  and  the  damaging  of  the  structure  generally  by  the  atmospheric 
concussion  caused  by  the  explosion. 

The  question  for  the  opinion  of  the  court  was,  whether  the  damage  so  caused 
to  the  plaintiffs'  premises  was  a  loss  or  damage  insured  against  under  the  before- 
mentioned  policy. 

If  the  court  should  be  of  opinion  in  the  affirmative,  then  judgment  was  to  be 
entered  up  for  the  plaintiffs  for  201.  and  costs  of  suit.  If  the  court  should  be  of 
opinion  in  the  negative,  then  judgment  of  non-pros,  with  costs  of  defence,  was  to 
be  entered  up  for  the  defendants. 
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Hannen  (with  wbom  was  Lush,  Q.  C),  for  the  plaintiffs  (r;)'.  By  the  terms  of 
this  policy,  the  defendants  contract  to  indemnify  the  plaintiffs  against  such  loss  or 
damage  as  should  or  might  be  occasioned  by  fire  to  [129]  the  property  of  the  plaintiffs 
therein  mentioned  and  thereby  insured.  The  words  are  general,  and  are  not  confined 
to  fire  on  the  pnmises.  The  conditions  contain  special  provisions  against  the  indirect 
consequences  of  fire.  As  to  gunpowder,  the  stipulation  is, — "CTunpowder  will  not  be 
insured  or  comprehended  in  any  insurance  effected  by  or  with  this  corporation ;  nor 
will  any  loss  or  damage  in  any  ease  or  of  any  description  be  made  good,  when  more 
than  25  lbs.  weight  of  gunpowder  shall  be  deposited  or  kept  on  the  premises."  That 
is  the  limit  of  the  reservation  of  liability  in  the  case  of  gunpowder.  So  of  the  pro- 
vision as  to  lightning.  This  is  a  contract  which  must,  like  all  other  mercantile  con- 
tracts, lie  construed  according  to  the  ordinaiy  sense  of  the  words  used.  Suppose  a 
fire  take  place  in  an  adjoining  house,  and  the  premises  or  goods  of  the  assured  were 
damaged  l\v  water ;  or  suppose  an  explosion  of  gas  to  take  place  in  an  adjoining 
house,  and  the  premises  of  the  assured  to  sustain  damage  therefrom  ;  would  not  the 
company  in  either  case  be  responsible  as  for  an  injury  resulting  from  fire  ?  The  only 
difference  between  the  case  last  put  and  the  present  is,  that  the  explosion  which 
occasioned  this  damage  occurred  at  a  greater  distance.  The  damage  here  is  as  certain 
and  direct  and  immediate  a  consequence  of  fire,  as  the  scorching  the  premises  by  the 
action  of  a  fire  happening  on  the  other  side  of  the  street.  The  subject  underwent  discus- 
sion before  Vice-Chancellor  Page  Wood  in  the  case  of  Taunton  v.  The  liayal  Insurance 
Comjiany,  33  Law  J.,  Chan.  406,  which  arose  out  of  the  explosion  of  gunpowder  on 
board  the  "  Lotty  Sleigh,"  in  the  river  Mersey. 

Maude,  for  the  defendants  (a)'-.  The  short  question  [130]  is  whether  damage 
resulting  to  the  premises  assured  by  an  accidental  explosion  of  gunpowder  at  a 
distance  of  a  quarter  of  a  mile  therefrom,  can  be  said  to  be  a  loss  or  damage  occasioned 
by  fire  to  the  property  insured,  wdthin  the  meaning  of  the  policy.  To  bring  the  case 
within  the  words,  it  is  submitted  that  the  property  insured  must  have  sustained  injury 
by  the  direct  action  of  fire.  The  only  injury  here  was  a  shattering  of  the  premises  by 
the  atmospheric  disturbance  resulting  from  the  explosion.  Suppose  the  explosion  had 
taken  place  under  water,  and  by  means  of  it  the  premises  had  been  injured  by  water 
being  thereby  projected  into  them,  could  that  have  been  said  to  be  a  loss  or  damage 
occasioned  by  fire?  [Willes,  J.,  or  suppose  the  house  had  been  caused  to  sink  into 
the  earth  by  means  of  an  explosion  of  fire-damp.]  Or  by  an  earthquake  occasioned 
by  fire  in  the  bowels  of  the  earth  !  Or,  suppose,  instead  of  an  explosion  of  a  powder- 
mill,  this  had  been  occasioned  by  the  bursting  of  a  locomotive,  would  that  have  been 
within  the  language  of  the  policy  1  Or,  would  the  shattering  of  the  plaintiffs'  windows 
by  the  discharge  of  ordnance  at  a  review  be  wnthin  the  intention  of  the  parties?    All 

{af  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were  as 
follows : — 

"  1.  That,  as  the  damage  sustained  by  the  plaintiffs  was  occasioned  by  the  ignition 
of  the  gunpowder,  it  was  damage  occasioned  by  fire  within  the  meaning  of  the  policy  : 

"  2.  That  the  policy  is  general  against  all  loss  occasioned  to  the  property  by  fire, 
and  is  not  limited  to  loss  occasioned  by  fire  on  the  premises,  and  therefore  that  the 
fact  that  the  gunpowder  which  exploded  was  at  some  distance  from  the  plaintifls' 
premises  is  immaterial : 

"3.  That  the  policy  is  not  limited  to  damage  arising  from  the  premises  being 
actuallv  set  on  fire  or  burnt,  except  in  the  particular  case  of  lightning,  and  there- 
fore that  in  other  cases  damage  of  whatever  kind  occasioned  by  fire  is  within  the 

policy :  ■       •  ,  •        1 

"4.  That  damage  resulting  from  the  atmospheric  concussion  is  as  much  occasioned 

by  the  fire  as  scorching,  both  of  them  being  effects  of  the  fire  transmitted  through  and 

by  the  motion  of  the  air." 

{a)'  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as  follows:— 
"  L  That  the  damage  caused  to  the  plaintiffs'  premises  was  not  a  damage  insured 

against  by  the  policv  in  question  :  . 

"  2.  That,  the  p'laintifls'  premises  having  been  only  injured  by  the  atmo.spherie 

disturbance  caused  by  the  explosion  of  gunpowder  at  a  distance,  and  not  having  been 

in  any  way  burnt,  the  damage  complained  of  was  not  a  loss  or  damage  by  fire: 
"3.    liiat  fire  was  not  the  proximate  cause  of  the  loss  in  question." 
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these  suggestions  shew  the  difficulties  which  will  arise  from  a  departure  from  the  plain 
meaning  of  the  words.  Some  analogy  may  be  drawn  from  the  case  of  marine  policies. 
In  Green  v.  Ehnslie,  Peake,  212,  it  was  held  that,  if  a  ship  be  driven  by  stress  of 
weather  on  an  enemy's  [131]  coast  and  there  captuied,  it  is  a  loss  by  capture,  and 
not  by  the  perils  of  the  seas.  So,  in  lonides  v.  The  Universal  Marine  Insurance  Companij, 
14  C.  B.  (N.  S.)  259,  where  a  vessel  the  cargo  of  which  was  insured  under  a  policy 
warranted  "free  from  capture,  seizure,  and  detention,  and  all  the  consequences 
thereof,  or  of  any  attempt  thei'eat,  and  free  from  all  consequences  of  hostilities,  riots, 
or  commotions,"\vas  wrecked  off  Cape  llatteras,  in  consequence  of  the  master  having 
mistaken  his  course  through  the  removal  of  a  light  by  the  confederates  during  their 
recent  conflict  with  the  federal  states  of  America, — it  was  held  that  the  proximate 
cause  of  the  loss  was  a  peril  of  the  sea,  and  not  the  hostile  act  of  the  confederate 
troops  in  extinguishing  the  light,  and  therefore  not  within  the  exception.  The  con- 
dition as  to  lightning  materially  aids  this  contention.  It  is  that  "  losses  by  lightning 
will  be  made  good,  where  the  pi-operty  assured  by  the  corporation  has  hen  actualli/  set 
mi  fire  thereby,  and  burnt  in  consequence  thereof."  For  a  mere  injur}'  by  lightning, 
unaccompanied  by  fii'e,  the  corporation  would  not  be  liable.  In  Marshall  on  Insiu'- 
ance,  vol.  2,  book  iv.(a),  p.  790  (edit.  1823),  it  is  said  that  "by  the  teims  of  the 
usual  policy,  the  insurers  undertake  to  pay,  make  good,  and  satisfy  to  the  insured  all 
loss  or  damage  which  may  happen  by  fire  during  the  term  specified  in  the  policy  to 
the  houses  or  other  buildings,  furniture,  or  merchandize  insured.  In  order,  therefore, 
to  bring  the  loss  within  the  lisk  insured  against,  it  must  appear  to  have  been  occasioned 
by  actual  ignition;  and  no  damage  occasioned  by  mere  heat,  however  intense,  will  be 
within  the  policy.  Thus,  in  Austin  v.  iJreu-e,  6  Taunt.  436,  2  Marsh.  130,  a  policy 
was  effected  against  loss  or  damage  by  fire,  on  the  stock  of  a  sugar-house.  In  an 
action  on  the  policy,  it  appeared  that  the  sugar-[132]-house  consisted  of  eight  storeys, 
in  each  of  which  there  was  sugar  in  a  certain  stage  of  preparation  ;  that  heat  was 
communicated  to  each  storey  by  a  chimney,  at  the  top  of  which  was  a  register  which 
was  usually  shut  at  night  after  the  fire  was  out,  for  the  pui-pose  of  retaining  the  heat ; 
that,  on  the  present  occasion,  the  tire  was  lighted  in  the  morning,  but  the  I'egister  was 
negligently  kept  shut,  whereby  the  building  was  filled  with  smoke  and  sparks,  and 
the  sugar  damaged,  not  by  the  smoke,  but  by  the  excessive  heat;  but  nothing  tooh fire. 
The  court  held  that  the  loss  arose  from  the  mismanagement  of  the  machinery,  and  not 
from  any  of  those  accidents  from  which  the  policy  was  intended  to  protect  the  assured  ; 
and  therefore  that  the  plaintiffs  were  not  entitled  to  recover."  [Willes,  J.,  referred 
to  Dixmi  V  Sadler,  5  M.  &  W.  40-5.] 

Erle,  C.  J.  I  am  of  opinion  that  our  judgment  should  be  for  the  defendants. 
The  question  is,  as  put  by  Mr.  Maude,  what  is  the  meaning  of  the  parties  to  this 
contract,  to  be  gathered  from  the  instrument  itself  and  the  surrounding  cii'cumstances. 
The  terms  of  the  contract  are  these,— "The  capital  stock,  estate,  and  securities  of  the 
said  corporation  shall  be  subject  and  liable  to  pay,  make  good,  and  satisfy  unto  the 
said  assured,  their  heirs,  executors,  or  administrators,  such  loss  or  damage  as  shall  or 
may  be  occasioned  by  fire  to  the  property  hereinbefore  mentioned  and  hereby  insured." 
The  damage  which  accrued  to  the  premises  of  the  plaintiffs  here  was  occasioned  by 
a  concussion  or  disturbance  of  the  atmosphere  by  an  explosion  of  a  large  quantity  of 
gunpowder  at  a  magazine  about  half  a  mile  distant  from  them.  Taking  the  words 
of  the  contract  according  to  their  plain  and  ordinary  understanding,  I  am  of  opinion 
that  they  do  not  apply  to  such  loss  or  damage  as  that.  The  stipulation  as  to  [133] 
lightning,— "that  losses  by  lightning  will  be  made  good,  where  the  propei-ty  assured 
by  the  corporation  has  been  actually  set  on  fire  thereby,  and  burnt  in  consequence 
thereof,"— and  the  condition  as  to  gunpowder,  lead  me'irresistibly  to  the  conclusion 
that  the  parties  did  not  contemplate  that  the  policy  was  to  cover  a  damage  occasioned 
as  this  was.  And  I  think  the  manifest  and  fair  intention  of  the  parties  will  be  carried 
out  by  holding  that  the  plaintiffs  are  not  entitled  to  recover. 

Willes,  J.  I  am  of  the  same  opinion.  We  are  bound  to  look  to  the  immediate 
cause  of  the  loss  or  damage,  and  not  to  some  remote  or  speculative  cause.  Spe;iking 
of  this  injury,  no  person  would  say  that  it  was  occasioned  by  fire.  It  was  occasioned 
by  a  concussion  or  disturbance  of  the  air  caused  by  fire  elsewhere.  It  would  be  going 
into  the  causes  of  causes  to  say  that  this  was  an  injury  caused  by  fire  to  the  property 

(a)  This  book  is  omitted  from  Serjt.  Shee's  edition  of  1861. 
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insured.  The  rule  "  In  jure  non  remota  causa,  sed  proxima  spectatur,"  determines 
this  case. 

Byles,  J.  I  am  of  the  same  opinion.  The  expression  in  the  policy  which  we 
have  to  construe  is,  "loss  or  damage  occasioned  by  fire."  Those  words  are  to  be 
construed  as  ordinary  people  would  construe  them.  They  mean  loss  or  damage 
either  by  ignition  of  the  article  consumed,  or  by  ignition  of  part  of  the  premises 
where  the  article  is  :  in  the  one  case  there  is  a  loss,  in  the  other  a  damage,  occasioned 
by  fire.  Lord  Bacon  says  (a)' :  "It  were  infinite  for  the  law  to  judge  the  causes  of 
causes,  and  their  impulsions  one  of  another ;  therefore  it  contenteth  itself  with  the 
immediate  cause,  and  judgeth  of  acts  by  that,  without  looking  to  any  [134]  further 
degree."  If  that  were  not  so,  a  ship  in  the  neighbourhood  of  Mount  Etna  or  Vesuvius 
during  an  eruption,  and  leceiving  damage  from  substances  projected  therefrom,  might 
be  said  to  be  damaged  by  tire.  So,  a  shot  falling  amongst  crockery-ware  might  in 
one  sense  be  said  to  occasion  a  loss  by  fire.  But  neither  of  these  cases  would  fall 
within  these  words,  which  must  be  understood  in  their  plain  and  ordinary  sense. 

Montague  Smith,  J.,  having  advised  on  the  case  when  at  the  Bar,  took  no  part 
in  the  discussion. 

Judgment  for  the  defendants. 

Scott,  Chamberlain  of  the  City  of  London,  v.  Jackson.     May  30th,  186.5. 

The  dealing  in  or  buying  and  selling  for  reward  of  shares  in  English  or  foreign  joint- 
stock  banks  or  companies,  or  the  debt,  stock,  or  securities  of  foreign  governments, 
is  an  acting  and  assuming  to  act  as  a  broker,  within  the  57  G.  .3,  c.  60. 

This  was  an  action  brought  by  the  Chamberlain  of  the  city  of  London  against  the 
defendant,  for  acting  as  a  broker  without  being  duly  admitted. 

The  first  count  of  the  declaration  stated  that  the  defendant,  before  the  commence- 
ment of  this  suit,  and  after  the  27th  of  June,  1817,  to  wit,  on  the  22nd  of  February, 
1S64,  within  the  said  city  and  liberties  thereof,  did  take  upon  himself  to  act  as  a 
broker  within  the  said  city  and  liberties,  and  as  a  broker  within  the  said  city  and 
liberties  did  for  reward  to  himself  in  that  behalf  sell  for  one  Elise  Bernal  to  a 
certain  other  person  whose  name  is  to  the  plaintiff  unknown,  a  certain  interest  or 
shares,  to  wit,  three  transferable  shares,  of  and  in  the  capital  or  joint-stock  of 
and  belonging  to  a  certain  company,  commonly  called  the  Mercantile  Credit 
Association  (Limited),  being  a  body  corporate,  contrary  to  the  form  of  the  statutes 
in  [135]  that  case  made  and  provided  ;  he  the  defendant  not  having  been  before 
or  at  the  time  of  such  sale  admitted  by  the  court  of  Mayor  and  Aldermen  of  the 
said  city  of  London  to  be  or  act  as  a  broker  within  the  said  city  and  liberties; 
whereby  and  by  force  of  the  statutes  in  such  case  made  and  provided  the  defendant 
had  forfeited  for  his  said  ofi'ence,  to  the  use  of  the  mayor  and  commonalty  and 
citizens  of  the  said  city  the  sum  of  1001.,  and  thereby  and  by  force  of  the  statutes 
in  that  case  made  and  provided  an  action  had  accrued  to  the  plaintiff,  as  such 
chamberlain  as  aforesaid,  to  demand  and  have  of  and  from  the  defendant  the  said 
sum  of  1001.,  and  the  defendant  had  not  paid  the  said  sum,  or  any  part  thereof. 

The  second  count  was  for  a  like  penalty  for  acting  as  a  broker  in  the  sale  of  shares 
in  the  East  Basset  Mining  Company  ;  the  third  for  a  like  penalty  for  acting  in  the 
sale  of  Mexican  Bonds ;  and  there  were  twenty  other  counts  charging  similar  sales  of 
shares  in  various  foreign  stocks  and  railway  and  mining  and  banking  companies. 

The  defendant  pleaded,  not  guilty,  by  statute,— the  statute  referred  to  in  the 
margin  being  the  21  Jac.  1,  c.  4,  s.  4. 

He  also  demurred  to  the  declaration,  the  ground  of  demurrer  stated  in  the  margin 
being,  "that  the  dealing  in  the  shares  of  companies  and  the  debts  of  foreign  governments 
was  not  acting  as  a  broker  within  the  meaning  of  the  statutes  referred  to."     Jonider. 

J.  Brown,  Q.  C,  in  support  of  the  demurrer  {a)\     The  question  is  whether  one  who 

{ay  Maxims  of  the  Law,  Reg.  1.    Bacon's  Works,  by  Basil  Montagu,  vol.  13,  p.  145. 
(a)-  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  follows  :— 
"  i .  That  the  defendant  did   not  in  any  of   the  transactions   mentioned  in  the 
declaration  act  as  a  broker  within  the  meaning  of  the  statutes  referred  to  : 

"  2.  That  the  statutes  relied  on  are  confined  to  brokers  employed  in  the  buying 

C.  P.  xxii.— 24 


738  SCOTT   1^.  JACKSON  19  C.  B.  (N.  S.)  136. 

buys  or  sells  for  others  [136]  for  levvard  shares  in  British  joint-stock  companies,  or 
foi'ei^n  stock,  is  a  broker  within  the  statute  57  G.  3,  c.  60.  That  statute  recites, 
amongst  other  things,  that,  by  the  6  Anne,  c.  16,  intituled  "an  act  for  the  well 
garbling  of  spices,  and  for  granting  an  equivalent  to  the  city  of  London  by  admitting 
brokers,"  after  reciting  that  "the  office  of  garbler  was  part  of  the  revenues  of  the  city 
of  London,  and  was  then  let  by  lease  to  William  Stewart,  under  the  rent  of  3001.  per 
annum,  the  profits  of  which  office  and  the  right  of  the  said  AVilliam  Stewart  to  the 
same  by  repealing  the  said  act  would  bo  very  much  diminished,"— it  was  enacted 
that,  from,  &c.,  "all  persons  that  should  act  as  brokers  within  the  city  of  London  and 
liberties  thereof  should  from  time  to  time  be  admitted  so  to  do  by  the  court  of  [137] 
Mayor  and  Aldermen  of  the  said  city  for  the  time  being,  under  such  restrictions  and 
limitiitions  for  their  honest  and  good  behaviour  as  that  court  should  think  fit  and 
reasonable,  and  should  upon  such  their  admission  pay  to  the  chamberlain  of  the  said 
city  for  the  time  being,  for  the  uses  therein  and  hereinafter  mentioned,  the  sum  of 
40s.,  and  should  also  yearly  pay  to  the  said  uses  the  sum  of  40s.  upon  the  29th  of 
September  in  every  year  :  "  and,  after  directing  the  application  of  the  money  (amongst 
other  things,  to  pay  a  compensation  to  Stewart),  it  was  further  enacted,  "  that,  if  any 
person  or  persons  should  take  upon  him  to  act  as  a  broker,  or  employ  any  other  under 
him  to  act  as  such  within  the  said  city  and  liberties,  not  being  admitted  as  aforesaid, 
every  such  person  so  offending  should  forfeit  and  pay  to  the  use  of  the  said  mayor,  &c., 
for  every  such  oflTence,  the  sum  of  251."  The  statute  then  proceeds  to  enact  "that  all 
persons  that  from  and  after  the  Lst  of  July  next  after  the  passing  of  the  act,  should 
be  admitted  to  act  as  brokers  within  the  city  of  London  and  liberties  thereof  by  the 
court  of  Mayor  and  Aldermen  of  the  said  city  for  the  time  being,  in  pursuance  of  the 
recited  act,— should  upon  such  their  admission,  over  and  above  the  sum  of  40s.  i-equired 
to  be  paid  by  the  recited  act,  pay  to  the  chambei-lain  of  the  said  city  for  the  time 
being  the  sum  of  31.,  and  should  also  yearly  pay  to  the  said  chamberlain,  over  and 
above  the  yearly  sum  of  40s.  required  to  be  paid  by  the  recited  act,  the  sum  of  31.  on 
the  29th  of  September  in  every  year  "  The  2nd  section  repeals  the  penalty  imposed 
by  the  recited  act,  and  enacts  that,  "  from  and  after  the  passing  of  this  act,  if  any 
person  shall  take  upon  him  to  act  as  a  bi'oker,  or  employ,  or  cause,  permit,  or  suffer 
any  person  or  persons  to  be  employed  with,  under,  or  for  him,  to  act  as  such  within 
the  said  city  and  liberties,  not  being  admitted  in  pursuance  of  the  said  re-[138]-cited 
act,  every  such  person  so  offending  shall  forfeit  and  pay  to  the  use  of  the  mayor  and 
commonalty  and  citizens  of  the  said  city  for  every  such  offence  the  sum  of  1001.,"  &c. 
Prima  facie  one  would  assume  that  "  brokers  "  meant  persons  engaged  in  buying  and 
selling  goods  for  others, — ordinary  articles  of  commerce.  The  subject  was  elaborately 
argued  in  Clarke  v.  Powell,  4  B.  &  Ad.  846,  where  the  court  came  to  the  conclusion 
that  those  persons  only  came  within  the  description  of  brokers  in  the  act  who  were 
so  considered  at  the  time  of  the  passing  of  the  statute  of  Anne.  [Archibald  referred 
to  Sinith  v.  Lindo,  4  C.  B.  (N.  S.)  395,  where  this  court  held  that  a  dealer  (in  London) 
in  shares  in  a  public  company  (whether  British  or  foreign)  is  a  "broker"  within  the 

and  selling  of  goods ;  and  this  is  to  be  inferred  from  the  duties  raised  being  given  as 
a  compensation  for  the  abolition  of  an  office  relating  to  the  sale  of  goods  : 

"  3.  That,  if  the  meaning  of  the  word  broker  is  enlarged  by  the  contemporaneous 
statutes  in  pari  materia,  it  does  not  go  beyond  brokers  employed  in  the  purchase  and 
sale  of  public  and  joint  stock,  i.e.  the  National  Debt  of  the  United  Kingdom,  and 
brokers  employed  in  the  exchange  of  moneys: 

"  4.  That  a  broker  employed  in  the  sale  of  shares  in  a  company,  is  an  agent  who 
negotiates  the  transfer  in  a  partnership,  and  not  a  broker  within  the  acts  : 

"  5.  That  a  broker  employed  in  the  sale  of  the  debt  of  a  foreign  government 
negotiates  the  transfer  of  the  debt  of  such  government  and  the  investment  of  money, 
and  is  not  a  broker  within  the  acts  : 

"  6.  That  such  debt  not  being  public  stock  or  securities  within  the  Stock  Jobbing 
Act  on  which  the  plaintiff  relies,  the  defendant  was  not  a  broker  within  those  acts  or 
the  acts  declared  on  : 

"  7.  That  the  subject-matter  of  such  sales  not  being  within  the  city,  the  defendant 
was  not  a  broker  within  the  city  acts  : 

"  8.  That  the  demurrer  is  not  too  large  : 

"  9.  That  it  is  distributive. 
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statute  6  Ann.  c.  16,  and  incapable  of  suing  for  commission,  unless  duly  licensed.] 
That  case  certainly  seems  to  be  directly  in  point ;  and  it  will  be  for  the  court  to  say 
whether  the  matter  is  open  to  me  to  argue  otherwise  than  in  a  court  of  error. 
[Montague  Smith,  J.  The  decision  of  this  court  was  affirmed  on  error:  5  C.  B. 
(X.  S.)  587.]  The  point  now  before  the  court  seems  to  have  been  tacitly  abandoned 
there. 

Archibald  (with  whom  was  Lush,  Q.  C),  was  to  have  argued  for  the  plaintiff(o). 

[139]  WiLLES,  J.  It  is  impossible  to  get  over  the  case  of  Smith  v.  Undo,  at 
least  in  this  court.     There  must,  therefore,  be  judgment  for  the  plaintiff. 

The  rest  of  the  court  concurring, 

Judgment  for  the  plaintift'. 

HoRROCKS  r.  The  Metropolitan  Railway  Company.    June  1st,  1865. 

[.Applied,  Tanner  v.  Swindon,  £c.,  Railuaij,  1881,  -15  L.  T.  210.] 

The  plaintiff  having  given  notice  to  the  defendants,  a  railway  company,  under  the 
68th  section  of  the  Lands  Clauses  Consolidation  Act,  1845,  that  his  premises  had 
been  injuriously  affected  by  the  execution  of  their  works,  and  that  he  demanded 
compensation  and  an  assessment  before  a  jury,  the  defendants  issued  their  warrant, 
and  a  jury  was  summoned,  who  found  that  the  plaintiff  was  not  entitled  to  any 
compen-sation.  The  plaintiff'  thereupon  obtained  a  rule  in  the  Queen's  Bench  to 
quash  the  inquisition  and  the  verdict  and  judgment  thereon,  and  gave  the  company 
a  fresh  notice,  and,  the  company  not  issuing  another  warrant,  the  plaintiff"  brought 
this  action  : — Held  that,  the  original  warrant  remaining  unimpeached,  the  sheriff 
was  bound  to  go  on  under  it,  by  summoning  a  fresh  jury,  and  that  the  company 
were  in  no  default. 

This  was  an  action  against  the  Metropolitan  Railway  Company  to  recover  a  com- 
pensation for  land  injuriously  affected  by  their  works,  under  the  68th  section  of  the 
Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Viet.  c.  18. 

The  declaration  stated  that  the  defendants  were  a  [140]  railway  companv  incor- 
porated by  an  act  of  parliament  passed  in  the  seventeenth  and  eighteenth  year  of  the 
reign  of  Queen  Victoiia,  intituled  "  An  Act  to  alter  and  extend  the  North  Metro- 
politan railway,  and  to  consolidate  and  amend  the  pro\isions  relating  thereto"  (17  & 
18  Vict.  c.  ccxxi.),  and  that  the  plaintiff  was  entitled  to  compensation  in  respect  of  an 
interest  in  a  certain  house  and  premises  situate  and  being  No.  66  Euston  Road,  in 
the  parish  of  St  Pancras,  in  the  county  of  Middlesex,  which  had  been  injuriously 
affected  by  the  defendants  as  and  being  the  promoters  of  the  undertaking,  by  the 
execution  of  the  works  of  the  said  railway,  and  that  the  defendants,  as  such  promoters 
as  aforesaid,  had  not  made  satisfaction  to  the  plaintiff  in  respect  of  his  interest  in  the 
said  house  and  premises  under  the  provisions  of  the  said  act  or  of  any  act  incorporated 
therewith,  and  the  compensation  claimed  by  the  plaintiff  in  respect  of  his  interest  in 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  : 

"1.  That,  in  the  transactions  and  dealings  respectively  mentioned  and  described 
in  each  count  of  the  declaration,  the  defendant  acted  as  a  broker,  and  took  upon  him 
to  act  as  such  within  the  meaning  of  the  statutes  6  Anne,  e.  16,  and  57  G.  .3,  e.  60, 
and,  not  having  been  duly  admitted  bv  the  court  of  Mayor  and  Aldermen  of  the  city, 
rendered  himself  liable  to  each  of  the  several  penalties  claimed  : 

"  2.  That,  bv  the  explanation  of  the  term  '  broker '  to  be  gathered  from  the 
1  Jac.  1,  c.  21,  the  8  &  9  W.  3,  c.  20,  s.  60,  and  the  8  &  9  W.  .3,  c.  32,  and  other  acts 
which  are  in  pari  materia  with  the  57  G.  3,  c.  60,  it  appears  that  the  dealing  in 
or  buying  and  selling  for  reward  of  the  shares  or  securities  of  English  or  foreign 
companies,  or  the  debt,  stock,  or  securities  of  foreign  governments,  is  an  acting  and 
assuming  to  act  as  a  broker  within  the  meaning  of  the  said  last-mentioned  statute : 

"  3.  That  the  term  '  broker,'  in  the  stJitute  57  G.  3,  e.  60,  applies  to  all  persons 
dealing  in  or  buying  and  selling  for  reward  on  behalf  of  others  stocks,  shares,  or 
securities  similar  "to  those  dealt  in  by  brokers  at  the  time  when  that  act  was  passed, 
although  such  stocks,  shares,  or  securities  were  not  then  in  existence  : 

"  4.  That  the  declaration  is  good  in  substance,  and  the  demurrer  too  large." 
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the  said  house  and  premises  exceeded  the  sum  of  501.  ;  and  that  the  plaintiff,  desiring 
to  have  the  said  compensation  settled  ]>y  a  jury,  gave  notice  of  such  his  desire  to  the 
defendants  as  such  promoters  as  aforesaid,  stating  in  the  said  notice  the  nature  of  his 
interest  in  the  said  house  and  premises  in  respect  of  which  he  claimed  compensation, 
and  the  amount  of  compensation  so  claimed  by  him,  being  4891.  6s.  lOd.,  that  is  to 
say,  1481.  15s.  4d.,  the  amount  of  repairs  done  to  the  said  premises,  and  of  the 
architect's  charges  in  reference  thereto,  and  3401.  lis.  6d.  for  loss  of  trade,  damage 
done  to  the  goodwill,  and  business  value  of  the  said  house  as  a  public-house,  deprecia- 
tion in  value'of  stock-in-trade,  damage  done  to  stock  in  cellars,  and  legal  and  other 
expenses  which  the  plaintiff  had  been  put  to  ;  that  the  defendants,  as  such  pi-omoters 
as  aforesaid,  were  not  willing  to  pay  the  amount  of  the  compensation  so  claimed,  nor 
did  they  enter  into  a  [141]  wiitten'agreement  for  that  purpose,  nor  did  they  within 
twenty-one  days  after  the  receipt  of  the  said  notice  i.'sue  their  warrant  to  the  sheriff 
to  summon  a  jury  for  settling  the  same  in  the  manner  provided  by  law ;  that,  by 
reason  of  such  default  to  issue  their  warrant  as  aforesaid,  the  defendants  became  and 
were  liable  to  pay  to  the  plaintiff',  being  so  entitled  as  aforesaid,  the  amount  of  com- 
pensation so  claimed  by  him  as  aforesaid  ;  and  that  all  conditions  were  fulfilled,  and 
all  things  happened,  and  all  times  elapsed,  necessary  to  entitle  the  plaintiff'  to  main- 
tain this  action,  yet  that  the  defendants  had  not  paid  the  said  amount  of  compensation 
to  the  plaintiff':  Claim,  5001. 

The  defendants  pleaded, — first,  that  the  plaintiff  was  not  entitled  to  compensation 
as  alleged, — secondly,  that  the  said  interest  of  the  plaintiff'  in  the  said  house  and 
premises  had  not  been  injuriously  affected  by  them  the  defendants,  as  alleged, — 
thirdly,  that  the  plaintiff  did  not  give  to  them,  the  defendants,  such  notice  as  alleged. 

Tlie  fourth  plea  stated  that,  after  the  said  interest  of  the  plaintiff'  in  the  said 
house  and  premises  had  been  injiu-iou.sly  affected  by  them  the  defendants,  as  and 
being  the  promoters  of  the  said  undeitaking,  by  the  execution  of  the  works  of  the 
said  railway,  as  alleged,  and  after  the  plaintitl  became  and  was  entitled  to  compensa- 
tion in  I'espect  of  the  said  interest  having  been  so  injuriously  affected,  as  alleged,  and 
long  before  the  giving  of  the  notice  in  the  declaration  mentioned,  the  plaintiff",  desiring 
to  have  the  said  compensation  settled  by  a  jury,  gave  notice  of  such  his  desire  to  the 
defendants,  as  such  promoters  as  aforesaid,  stating  in  the  said  lastmentioned  notice 
the  nature  of  his  interest  in  the  said  house  and  premises  in  respect  of  which  he  claimed 
compensation,  and  the  amount  of  compensation  so  claimed  by  him,  and  that  [142] 
such  claim  was  made  and  such  notice  given  by  the  plaintiff  for  and  in  respect  of  the 
same  compensation  as  that  mentioned  or  referred  to  in  the  said  notice  in  the  declara- 
tion mentioned  ;  that  thereupon  the  defendants,  as  such  promoters  as  aforesaid,  not 
being  willing  to  pay  the  amount  of  compen.sation  claimed  by  such  notice,  did  within 
twenty  one  days  after  the  receipt  of  such  notice  duly  issue  their  warrant  under  their 
common  seal,  directed  to  the  sheriff'  of  the  county  of  Middlesex,  he  being  under  the 
provisions  of  the  l^ands  Clauses  Consolidation  Act,  1845,  the  proper  officer  in  that 
behalf,  requiring  him  to  summon  a  jury  for  settling  the  said  compensation  in  the 
manner  provided  by  the  Lands  Clauses  Consolidation  Act,  1845,  in  that  behalf,  and 
delivered  the  said  warrant  to  the  said  sheriff';  and  that  the  said  wairant  had  thence- 
forth been,  and  at  the  time  of  the  giving  of  the  said  notice  in  the  declaration  mentioned 
continued  to  be,  and  still  was,  in  the  hands  of  the  sheriff  for  the  said  county  of 
Middlesex,  and  was  still  unexecuted  and  in  full  force  and  effect. 

The  plaintiff  replied  to  the  fourth  plea  that,  upon  the  receipt  of  the  warrant  in 
the  said  fourth  plea  mentioned  by  the  sheriff'  of  the  county  of  Middlesex,  the  said 
sheriff'  did  in  pursuance  of  the  said  warrant  summon  a  jury  for  settling  the  said  com- 
pensation in  the  manner  provided  by  the  Lands  Clauses  Consolidation  Act,  1845,  to 
meet  at  the  house  known  by  the  name  of  the  Sheriff's  Office  in  Red  Lion  Square,  in 
the  said  county  of  Middlesex,  which  house  is  not  more  than  eight  miles  distant  from 
the  said  house  and  premises  of  the  plaintiff,  on  the  8th  of  January,  1862,  which  day 
was  a  time  not  less  than  fourteen  nor  more  than  twenty-one  days  after  the  receipt  of 
the  said  warrant  by  the  said  sheriff;  that  the  said  sherift' foi-thwith  gave  notice  to  the 
defendants  of  the  time  and  place  so  [143]  appointed  by  the  said  sheriff';  that,  on  the 
said  day,  at  the  said  place,  the  plaintiff  and  the  defendants  came  by  their  respective 
attorneys  before  the  said  sheriff,  and  also  at  that  same  time  and  place  the  said  jury 
came,  and  the  said  jury,  being  duly  called,  and  sworn  truly  and  faithfully  to  inquire 
of  and  assess  the  compensation  (if  any)  in  respect  of  which  their  verdict  was  to  be 
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given,  did  on  their  oath  .aforesaid  say  by  their  verdict  that  there  was  not  at  any  time, 
nor  was  there  at  the  time  of  holding  the  said  inquisition,  any  compensation  to  be  paid 
by  the  defendants  to  the  plaintiff  in  respect  of  the  said  house  and  premises  or  the 
plaintiH's  interest  therein  having  been  or  being  injuriously  affected  by  the  execution 
of  the  works  of  the  defendants,  as  alleged  in  the  plaintiff's  said  notice  and  claim  ; 
that  the  said  sheriff  duly  gave  judgment  thereon  ;  that  the  said  verdict  and  judgment 
was  duly  signed  by  the  said  sheriff';  and  that  thereupon  certain  proceedings  were  had 
on  the  part  of  the  plaintiff  in  Her  Majesty's  court  of  Queen's  Bench  at  Westminster, 
and  it  was  ordered  by  the  said  court  that  a  writ  of  certiorari  should  issue  to  remove 
into  the  said  court  the  said  inquisition,  verdict,  and  judgment;  and  afterwards  it  was 
further  ordered  by  the  said  court  that  the  said  inquisition,  and  the  verdict  and  judg- 
ment given  thereon,  should  be  quashed  ;  and  that  after  the  said  warrant  had  been  so 
executed  as  aforesaid,  and  the  said  inquisition,  verdict,  and  judgment  had  been  so 
quashed  as  aforesaid,  and  not  before,  the  plaintiff' gave  to  the  defendants  the  notice 
in  the  declaration  mentioned. 

The  plaintiff  also  demurred  to  the  fourth  plea,  the  ground  of  demurrer  stated  in 
the  mai'gin  being,  "that  it  is  not  alleged  in  the  said  fourth  plea  that  the  twenty-one 
days  mentioned  in  the  41st  section  of  the  Lands  Clauses  Consolidation  Act,  1845, 
have  not  [144]  elapsed,  or  that  the  warrant  remains  in  the  sheriff's  hands  and  is 
unexecuted,  by  the  consent  of  the  parties  interested."     Joinder. 

The  defendants  rejoined  to  the  second  replication  to  the  fourth  plea,  that  the  said 
inquisition  was  not  duly  held,  and  the  said  verdict  and  judgment  were  respectively 
not  duly  given  ;  and  that  the  said  inquisition,  verdict,  and  judgment,  were  quashed 
as  in  the  said  fourth  plea  mentioned,  for  the  cause  that  the  same  were  respectively 
not  duly  held  and  given  as  aforesaid,  and  for  no  other  reason  or  cause 

The  defendants  also  demurred  to  the  second  replication  to  the  fourth  plea,  the 
ground  of  demurrer  being,  "that  the  replication  shews  that  the  warrant  never  was 
duly  executed  by  the  sheriff,  and  alleges  no  sufficient  reason  why  the  same  should  not 
now  be  executed  by  him,  or  why  the  defendants  should  issue  any  further  or  other 
warrant."     Joinder. 

The  plaintiff' joined  issue  and  demurred  to  the  rejoinder  to  the  second  replication, 
the  grounds  of  demurrer  being,  "that  it  is  not  alleged  that  the  sheriff  did  not  duly 
summon  a  jury  iu  pursuance  of  the  said  warrant,  or  shewn  that  the  sheriff"  had  power 
or  authority  to  summon  a  second  jury  under  the  said  warrant."     Joinder. 

Francis  (with  whom  was  Lush,  Q.  C),  for  the  plaintirt'la).  The  fourth  plea  is  bad, 
or,  if  good,  the  repli-[145]-catiou  is  a  sufficient  answer  thereto.  It  appears  on  the 
record  that  the  plaintiff'  gave  notice  under  the  68th  section  of  the  Lands  Clauses 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff',  were  as  follows  : — 

"  1.  That  the  fourth  plea  is  bad,  because  it  is  not  alleged  therein  that  at  the  time 
of  the  giving  of  the  notice  in  the  declaration  mentioned  the  twentj'-one  days  men- 
tioned in  the  41st  section  of  the  Lands  Clauses  Consolidation  Act,  184-5,  had  not 
elapsed,  or  that  the  warrant  remained  in  the  sheritt"s  hands,  and  was  and  is  unexecuted, 
by  the  consent  of  the  parties  interested  ;  and  because  it  is  not  alleged  or  shewn  that, 
at  the  time  of  the  giving  of  the  said  notice,  the  sheriff'  had  power  or  authority  to 
execute  the  .said  warrant  by  summoning  a  jury,  or  that  the  plaintiff  could  compel 
him  to  do  so ;  and  because  the  said  plea  alleges  no  sufficient  reason  why  the  plaintiff 
was  not  at  liberty  to  give  the  said  notice  in  the  declaration  mentioned,  or  why  the 
defendants  should  not  have  issued  another  or  further  warrant  in  pursuance  thereof : 

"  2.  That  the  fourth  plea,  if  good,  is  sufficiently  answered  by  the  second  replication, 
which  shews  that  the  said  warrant  was  in  fact  duly  executed  by  the  sheriff,  and  that 
the  plaintiff'  was  legally  justified  in  giving  the  notice  in  the  declaration  mentioned, 
and  alleges  a  sufficient"  rea.son  why  the  said  warrant  should  not  now  be  executed  by 
the  sheriff,  and  why  the  defendants  should  have  issued  a  further  or  other  warrant  in 
pursuance  of  the  said  notice  : 

"  3.  That  the  rejoinder  to  the  second  replication  is  bad,  because  it  is  not  alleged  or 
shewn  therein  that  the  sheriff' did  not  duly  summon  a  jury  in  pursuance  of  the  said 
warrant,  or  that  he  had  power  or  authority  to  summon  another  or  further  jury  under 
the  said  warrant,  or  without  a  fresh  warrant  issued  to  him  for  that  purpose;  and 
because  no  sufficient  reason  is  alleged  why  the  plaintiff  should  not  have  given  the 
notice  in  the  declaration  mentioned." 
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Consolidation  Act,  1845,  that  his  premises  had  been  injuriously  affected  by  the  execution 
of  the  defendants'  works,  and  that  he  claimed  compensation.  It  thereupon  became 
the  duty  of  the  company,  under  s.  39,  to  issue  their  warrant  to  the  sheriff  to  summon 
a  jury  to  determine  the  amount  of  compensation  due,  and  that  of  the  sheriff,  under 
ss.  41,  42,  to  summon  and  impannela  jury,  not  less  than  fourteen  or  more  than  twenty- 
one  days  after  the  receipt  by  him  of  the  warrant.  The  proceedings  under  the  former 
warrant  having  been  quashed,  and  there  being  no  provision  in  the  act  for  the  issuing 
of  a  second  warrant  or  the  impannelling  of  a  second  jury, — seeing  that  the  sheriff  can 
do  nothing  after  the  lapse  of  the  twenty-one  [146J  days,— the  plaintiff  was  clearly 
right  in  giving  a  fresh  notice.  [Byles,  J.  You  say  that,  if  the  sheriff  had  power  to 
summon  another  jury,  the  plaintiff  is  entitled  to  avail  himself  of  the  old  notice  ;  and, 
if  not,  that  he  may  rely  on  the  new  notice  1]  Precisely  so.  It  would  seem  from  the 
conclusion  of  the  case  of  The  Queen  v.  The  Xoiih  Wedern  I'aihvay  Compaiii/,  3  Ellis  &  B. 
443,  476,  that  the  warrant  is  still  in  force.  [Byles,  J.  The  warrant  standing,  have 
you  a  right  to  give  the  company  a  fresh  notice  Ij  The  time  limited  for  the  sheriff  to 
act  upon  the  warrant  being  done,  he  can  do  nothing.  [Byles,  J.  The  time  for  pro- 
ceeding on  the  warrant  must  necessaiily  be  enlarged.  Suppose  the  sheriff  were  to  die 
on  the  twentieth  or  twenty -first  day,  after  the  inquisition  had  been  begun,— what 
would  be  the  result!     Must  you  begin  de  novo?]     It  is  submitted  that  we  must. 

H.  Lloyd  (with  whom  was  Hawkins,  Q.  C),  contra  (a).  The  defendants'  construc- 
tion is  reasonable,  and  in  accordance  with  the  language  of  the  statute.  [He  was 
stopped  by  the  court.] 

Erle,  C.  J.  Th  ■  company  make  no  objection  to  the  [147]  sherift"s  going  on  under 
the  old  warrant.  The  41st  section  of  the  Lands  Clauses  Consolidation  Act,  184-5, 
gives  a  direction  to  the  sherirt'  which  is  obligatory  on  him  :  he  is  not  less  than  fourteen 
nor  more  than  twenty-one  days  after  receiving  the  warrant,  to  summon  a  jury  for 
settling  any  case  of  disputed  compensation.  But,  if  his  attempts  to  do  his  duty  are 
frustrated  by  the  oi-der  of  a  superior  court,  he  ought  to  go  on  again  as  if  no  such 
difficulty  had  arisen.  I  think  he  may  summon  a  fresh  jury  under  the  authority 
conferred  upon  him  by  the  warrant  already  issued,  and  consequently  that  the  defen- 
dants' fourth  plea  is  an  answer  to  the  action. 

WiLLES,  ,).  I  am  of  the  same  opinion.  The  sheriff  is  in  substance  made  the  judge 
in  this  matter  :  and  by  s.  44,  if  he  "  make  default  in  any  of  the  matters  thereinbefore 
required  to  be  done  b}'  him  in  relation  to  any  such  trial  or  inquiry,  he  shall  forfeit  501. 
for  every  such  offence,  and  such  penalty  shall  be  recovered  by  the  promoters  of  the 
undertaking,  by  action  in  any  of  the  superior  courts."  The  neglect  of  the  sheriff, 
however,  does  not  interfere  with  the  rights  of  the  parties. 

Byles,  J.     I  am  of  the  same  opinion. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  This  is  an  action  bi'ought  on 
the  68th  section  of  the  Lands  Clauses  Consolidation  Act,  1845,  which  provides  that, 
if  any  party  shall  be  entitled  to  any  compensation  in  respect  of  any  lands,  or  of  any 
interest  therein,  which  shall  have  been  taken  for  or  injuriously  affected  by  the  execution 
of  the  works,  and  for  which  the  promoters  of  the  undertaking  shall  not  have  made 
satisfaction  under  the  provisions  of  this  or  the  special  act,  or  any  act  incorporated 
therewith,  and  if  the  compensation  claimed  in  such  case  shall  exceed  the  sum  of  [148] 
501,  such  party  may  have  the  same  settled  either  by  arbitration  or  by  the  verdict  of 
a  jury,  as  be  shall  think  fit :  and,  if  the  party  so  entitled  as  aforesaid  desire  to  have 
such  question  of  compensation  settled  by  a  jury,  it  shall  be  lawful  for  him  to  give 
notice  in  writing  of  such  his  desire  to  the  promoters  of  the  undertaking,  stating  such 
particulars  as  aforesaid;  and,  unless  the  promoters  of  the  undertaking  be  willing  to 

(a)  The  points  mai'ked  for  argument  on  the  part  of  the  defendants  were  as 
follows : — 

"  1.  That  the  plaintiff  was  not  entitled  under  s.  68  of  the  Lands  Clauses  Consolida- 
tion Act,  1845,  to  give  the  companj'  a  second  notice,  or  to  require  them  to  issue  a 
second  warrant,  but  should  have  applied  to  the  sheriff"  to  execute  the  warrant  already 
issued  to  him  and  in  his  hands  : 

"  2.  That  the  warrant  already  issued  never  had  been  duly  executed,  and  was  in 
no  way  invalidated,  and  might  and  should  have  been  executed  : 

"  3.  That,  for  these  reasons,  the  fourth  plea  is  good,  the  plaintiffs  second  replication 
thereto  is  insufficient,  and  the  defendants'  rejoinder  thereto  is  good." 
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pay  the  amount  of  compensation  so  claimed,  and  enter  into  a  written  agreement  for 
that  purpose,  they  shall  within  twenty-one  days  after  the  receipt  of  such  notice  issue 
their  wairant  to  the  sheriff'  to  summon  a  jury  for  settling  the  same  in  the  manner 
herein  provided,  and,  in  default  thereof,  they  shall  be  liable  to  pay  to  the  party  so 
entitled  as  aforesaid  the  amount  of  compensation  so  claimed,  to  be  recovered  by  action, 
&c.  Here,  the  claimant  gave  the  company  notice  under  that  section,  and  they  duly 
issued  their  warrant  to  the  sherit),  by  whom  an  inquisition  was  held  ;  and  the  jury 
found  that  the  claimant  was  not  entitled  to  any  compensation.  By  the  act  of  the 
claimant,  that  inquisition  was  afterwards  set  aside.  The  twenty-one  days  mentioned 
in  s.  41  having  now  elapsed,  the  question  is,  what  is  the  pi-oper  course  to  be  pursued. 
As  between  the  parties,  the  statute  is  cleai'ly  directory.  The  inquisition  and  the 
verdict  and  judgment  thereon  have  been  set  aside  :  but  the  warrant  remains,  and  that 
with  the  plaintiff's  consent.  There  is  no  provision  in  the  clause  to  justify  the  plaintiff 
in  beginning  again  by  giving  a  fresh  notice.  It  would  be  a  strong  thing  to  allow  that : 
he  might  vary  his  claim  in  the  new  notice.  The  most  reasonable  construction,  as  it 
seems  to  me,  is,  that  the  original  notice  and  warrant  remain,  and  the  sheriff  must  go 
on  again  under  it. 

Judgment  for  the  defendants. 

[149]    The  Brompton,  Chatham,  Gillingham,  and  Rochester  Waterworks 
Company  v.  Jennings.    June  1st,  1865. 

A  stipulation  in  a  composition  deed  under  the  192nd  section  of  the  Bankruptcy  Act, 
1S61,  that  it  shall  be  lawful  for  the  trustees  to  require  any  person  or  persons  claiming 
to  be  a  creditor  or  creditors  of  the  debtor  to  verify  the  nature  and  amount  of  such 
debt  or  claim,  with  full  particulars  shewing  the  consideration  thereof,  by  statutory 
declai'ation  before  the  commissionei-s  of  bankruptcy,  or  otherwise,  a.s  the  said  trustee  or 
trustees  may  think  fit, — is  unreasonable,  and  renders  the  deed  inoperative  as  against 
a  non-assenting  creditor. 

This  was  an  action  for  goods  sold  and  delivered,  goods  bargained  and  sold,  and 
work  and  labour,  &c. 

The  defendant  pleaded  that,  after  the  accruing  of  the  plaintiffs'  claim,  and  after 
the  11th  of  October,  1861,  the  defendant  was  indebted  to  the  plaintiffs  and  divers 
other  persons ;  and  thereupon  a  deed,  bearing  date  the  23rd  of  December,  1864,  was 
made  and  entered  into  by  and  between  the  defendant  of  the  first  part,  and  J.  Berridge, 
W.  Haymen,  and  J.  H.  Ivey,  as  and  being  trustees  on  behalf  of  all  the  creditors  of  the 
defendant  of  the  second  part,  and  the  several  pei.sons  whose  names  and  seals  were 
thereunto  subscribed,  being  creditors  of  the  defendant,  on  behalf  of  themselves  ami  all 
the  credilois  of  the  defeiulant  so  far  as  they  had  power  to  bind  them,  of  the  third  part, 
relating  to  the  debts  and  liabilities  of  the  defendant  and  his  release  therefrom ;  and 
the  defendant  thereby  conveyed  and  assigned  all  his  estate  and  effects  (except  wearing 
apparel)  to  the  said  trustees,  Upon  trust  for  the  benefit  of  all  the  creditors  of  the  defen- 
dant in  manner  therein  mentioned  ;  and  the  said  creditors  thereby  severally  and 
respectively  released  and  discharged  the  defendant  from  all  debts  and  liabilities  of  the 
defendant  lo  the  said  creditors  respectively,  and  from  all  actions  and  suits  in  respect 
thereof :  Averment,  that  a  majority  in  number  representing  three  fourths  in  value  of 
the  creditors  of  the  defendant  whose  debts  respectively  amounted  to  101.  and  upwards 
did  in  writing  assent  to  and  approve  of  the  said  deed  ;  and  the  said  trustees  appointed 
by  the  said  deed  executed  the  same  ;  and  the  execution  of  the  said  deed  by  the 
defendant  was  [150]  attested  by  an  attorney,  and  within  twenty-eight  days  from  the 
day  of  the  execution  of  the  said  deed  by  the  defendant  the  same  was  produced  and 
left,  having  been  first  duly  stamped,  at  the  office  of  the  chief  registrar  of  the  court  of 
Bankruptcy,  for  the  purpose  of  being  registered,  and,  together  with  such  deed,  there 
was  delivered  to  the  said  chief  register  an  affidavit  by  the  defendant  that  a  majority 
in  number  representing  three  fourths  in  value  of  the  creditors  of  the  defendant  whose 
debts  amounted  to  101.  and  upwards  had  in  writing  assented  to  and  approved  of  the 
said  deed,  and  also  stating  the  amount  in  value  of  the  property  and  credits  of  the 
defendant  comprised  in  the  said  deed  ;  and  the  said  deed  did  before  the  registration 
thereof  bear  such  ordinary  and  ad  valorem  stamp-duties  as  were  provided  by  the 
Bankruptcy  Act,  1861,  in  that  behalf;  and  immediately  on  the  execution  of  the  said 
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deed  by  the  defendant  possession  of  all  the  property  comprised  therein  of  which  the 
defendant  could  give  or  order  possession  was  given  to  the  said  trustees ;  and  at  the 
time  of  the  execution  of  the  said  deed  the  plaintiffs  were  creditors  of  the  defendant 
in  respect  of  the  claim  herein  pleaded  to,  within  the  meaning  of  the  Bankruptcy  Act, 
1861  :  and  that,  all  conditions  having  been  performed,  and  all  things  having  happened 
necessary  in  that  behalf,  the  plaintiffs  became  and  were  and  are  bound  by  the  said 
deed  as  if  they  had  been  parties  thereto  and  had  duly  executed  the  same. 

To  this  plea  the  plaintiff'  replied  that  the  .said  deed  first  in  that  plea  mentioned 
was  and  is  to  the  tenor  and  effect  and  in  the  words  and  figures  following,  that  is  to 
say, — "This  indenture,  made  the  23rd  of  December,  1864,  between  Stephen  Jeimings 
of,  &c.,  builder  and  contractor-,  of  the  first  part,  J.  Berridge,  of,  &c.,  W.  Haymen,  of, 
&c.,  and  J.  H.  Ivey,  of,  &o.,  who,  and  the  survivor  of  them,  and  the  trustees  or  trustee 
for  [151]  the  time  being  are  hereinafter  referred  to  as  "  the  said  trustees  or  trustee  " 
of  the  second  part,  the  several  persons,  companies,  and  co-partnership  firms  whose 
names  and  seals  are  hereunto  subscribed  and  affixed,  being  creditoi's  of  the  said  Stephen 
Jennings,  07i  behalf  of  themselves  and  all  the  crcdifoi's  of  the  said  Stephen  Jennings  so  far  as 
they  have  jmoer  to  bind  them,  of  the  thii'd  part :  Whereas,  the  said  Stephen  Jennings 
has  for  some  time  past  carried  on  the  business  of  a  builder  and  contractor  at  Rochester, 
in  the  county  of  Kent :  And  whereas  the  said  Stephen  Jennings  is  indebted  to  the 
several  persons  parties  hereto  of  the  third  part  in  divers  sums  of  money  which  he  is 
unable  to  pay  in  full :  And  whereas,  at  a  meeting  of  the  creditors  of  the  said  Stephen 
Jennings,  held  on  the  21st  of  December,  1864,  at,  &c.,it  was  i-esolved  by  the  creditors 
present  thereat  that  the  said  Stephen  Jennings  should  assign  all  his  estate  and  effects 
to  the  parties  hereto  of  the  second  part,/c);'  the  benefit  of  all  the  creditors  of  the  said  Stephen 
Jennings :  And  whei-eas,  the  said  se\eral  parties  to  these  presents  have  agreed  to  cany 
out  the  said  resolution  by  the  execution  of  these  presents,  with  such  covenants  and 
provisions  as  hereinafter  contained  :  Now  this  indenture  witnesseth  that,  in  considera- 
tion of  the  premises,  and  of  the  said  agreement,  the  said  Stephen  Jennings  doth  hereby 
grant,  bargain,  sell,  assign,  transfer,  and  release  unto  the  said  J.  Berridge,  W.  Haymen, 
and  J.  H.  Ivey,  their  heirs,  executors,  administrators,  and  assigns.  All  the  real  estate, 
chattels  real,  stock-in-trade,  household-furniture,  plant,  machinery,  fixtures,  debts, 
securities  for  monej',  books  of  account,  voucher's,  and  other  documents  in  writing,  and 
all  other  the  real  arrd  per-sonal  estate  of  the  said  Stephen  Jennings,  except  wearing 
apparel,  with  full  power  to  enter  into  the  messuages  or  tenements  where  any  of  the 
said  premises  ar'e,  and  take  possession  of  [152]  the  same,  To  have  and  to  hold  the  said 
pr-emises  hereby  granted,  assigned,  or  otherwise  assur'cd  or  intended  so  to  be  unto  the 
said  James  Ber-ridge,  William  Haymen,  and  John  Haymen  Ivey,  their  executor's, 
administrator's,  and  assigns,  Upon  trust  that  the  said  trustees  or  trustee  do  and  shall  as 
soon  as  may  be,  and  in  such  way  or  manner  as  to  them  or  him  may  seem  best,  call  in, 
collect,  and  receive  the  said  estate,  effects,  and  premises,  arrd  sell  and  conver-t  into 
money  all  the  salealile  parts  thereof,  with  power  nevertheless  for  the  said  trustees  or 
tnrstee  in  their  or  his  discretion  to  postpone  the  .sale  of  all  or  any  part  of  the  said 
estate,  effects,  and  pr'eraises,  and  to  lease  such  unsold  portions,  either  from  year  to 
year,  or  for  a  term  of  years,  for  such  rents  as  they  or  he  may  think  fit,  and  with  power 
for  the  said  trustees  or  trustee  to  make  any  such  sale  either  by  public  auction  or  private 
contract,  or  partly  in  either  mode,  and  subject  to  such  conditions,  upon  such  terms, 
and  generally  in  such  manner  as  he  or  they  may  think  fit,  and,  as  to  any  policies  of 
insurance,  either  by  way  of  surrender  to  the  office  or  oflSces  which  may  have  granted 
the  same  or  otherwise,  and  to  give  credit  for  the  whole  or  any  part  of  the  purchase-money, 
cither  uith  or  without  taking  security  for  the  same :  And  it  is  hereby  agreed  that  the  said 
trustees  or  trustee  shall  stand  possessed  of  the  moneys  to  arise  from  such  calling  iir, 
collection,  r-eceipt,  leasing,  and  sale  as  aforesaid,  after  payment  thereout  of  all  costs 
and  expenses  of  and  incidental  to  such  calling  in,  collection,  receipt,  leasirrg,  and  sale 
as  aforesaid.  Upon  trust  thereout  in  the  first  place  to  pay  the  costs  of  and  incidental 
to  the  said  meeting  of  creditors,  and  of  and  incidental  to  the  preparation,  execution, 
and  registr-ation  of  the.se  presents,  and  procur-ing  the  signatur'es  or  assent  of  the  said 
creditors  thereto,  and  of  and  incidental  to  the  carrying  out  the  trusts  and  provisions 
of  [153]  these  presents,  including  payment  of  any  premium  payable  as  hereinafter 
mentioned  :  And  the  said  Stephen  Jennings  doth  her-eby  appoint  the  .said  trustees  or 
tnrstee  to  be  true  and  lawful  attor-neys,  &c":  Pr'0\'ided  always,  and  it  is  hereby  agreed 
and  declared,  that  the  said  trustees  or  trustee  shall  hare  full  disa-et  ion  from  time  to  time 
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to  determine  the  amoimi  of  dividend  which  shall  from  time  to  time  be  declared  and  paid  out 
of  the  moneys  in  hand  to  and  among  the  said  creditors  in  respect  of  their  respective 
debts,  and  to  pay  such  dividends  at  such  place,  and  in  such  manner,  us  they  or  he  shall  think 
fit :  And  it  is  hereby  further  agreed  and  declared  that  it  shall  be  lawful  for  the  said 
trustees  or  trustee  to  require  any  person  or  persons  claiming  to  be  a  creditor  or  creditors 
of  the  said  Stephen  Jennings,  notwithstanding  that  he  or  they  may  have  executed 
these  presents,  and  that  the  amount  or  alleged  amount  of  his  or  their  debt  or  debts 
may  have  been  inserted  in  the  schedule  hereto,  to  verify  the  nature  and  amount  of  such 
debt  or  claim,  icith  full  particulars  shewing  the  consideration  thereof,  by  statutory  declaration 
or  other  proof  before  the  court  of  Bankruptcy,  m-  othemise,  as  the  said  trustees  w  trustee  may 
think  fit :  And  it  is  hereby  further  agreed,  that  it  shall  and  may  be  lawful  for  the  said 
trustees  or  trustee  to  give  time  for  the  payment  of  any  debt  or  debts  owing  to  the 
said  Stephen  Jennings,  and  to  accept  payment  thereof  by  instalments,  composition,  or 
otherwise,  and  to  abandon  any  debt  or  debts  which  they  or  he  the  said  trustees  or 
trustee  shall  consider  bad,  and  also  to  make  such  arrangements  as  thev  or  he  mav 
think  expedient  with  any  creditor  or  other  person  holding  any  portion  of  the  estate 
and  effects  of  the  said  Stephen  Jennings  by  way  of  mortgage,  pledge,  or  lien,  in  order  to 
redeem  or  discharge  such  mortgage,  pledge,  or  lien,  or  to  release  the  equity  of  redemp- 
tion thereof :  And  it  [154]  is  herebj'  fui  tier  agreed  and  declared  that  it  shall  be  lawful 
for  the  said  trustees  or  trustee  to  employ  any  persons  or  any  person  to  assist  them  or 
him  in  winding  up  the  affairs  of  the  said  Stephen  Jennings,  and  the  collection  or 
realization  of  the  estate  and  effects  herein  comprised,  and  to  pay  out  of  the  said  trust- 
estate  to  such  person  or  persons  such  a  fair  remuneration  for  services  rendered  as  the 
said  trustees  or  trustee  may  think  fit :  Provided  alwaj's,  and  it  is  hereby  further  agreed 
and  declared  that  it  shall  be  lawful  for  the  said  trustees  or  trustee  to  call  a  meeting 
of  the  said  creditors,  by  circular  letter  stating  the  time,  place,  and  object  of  the  meeting, 
and  sent  by  post  or  otherwise  to  the  last  known  place  of  abode  or  business  in  England 
of  such  creditors,  or  their  agents,  in  time  to  give  such  creditors  or  agents  seven  clear 
days'  notice  of  such  meeting ;  and  that  all  resolutions  which  shall  be  passed  at  such 
meeting  with  reference  to  the  subject  or  subjects  stated  in  the  said  circular  letter  by 
the  majority  in  number  representing  three  fourths  in  value  of  the  creditors  present  or 
represented  at  such  meeting  shall  bind  all  the  creditors  to  whom  or  to  whose  agents 
the  said  circular  letter  was  sent,  and  also  the  said  Stephen  Jennings,  his  executors, 
administrators,  and  assigns  :  And  it  is  hereby  expressly  agreed  and  declared  that  these 
presents  shall  not  prejudice  or  affect  the  rights  or  remedies  of  any  of  the  said  creditors 
against  any  surety  or  sureties,  or  any  person  or  persons  other  than  the  said  Stephen 
Jennings,  his  heirs,  executors,  or  administrators,  nor  shall  these  presents  prejudice  or 
affect  any  security  which  any  of  the  said  creditors  may  have  or  claim  for  his  debt ; 
but  nevertheless,  if  such  security  shall  be  enforceable  against  the  said  Stephen  Jennings, 
or  his  estate  or  effects,  such  creditors  shall  (unless  he  shall  give  up  or  abandon  such 
security)  be  entitled  to  re-[155]-ceive  the  dividends  under  these  presents  on  so  much 
only  of  his  debt  as  may  remain  after  such  security  shall  have  been  realized  or  credit 
given  for  the  full  valuethereof,  such  value  to  be  agreed  upon  between  the  said  trustees 
or  trustee  and  such  cieditor,  or,  in  case  of  disagreement,  to  be  determined  by  the 
arbitration  of  two  impartial  valuers,  one  to  be  chosen  by  the  said  trustees  or  trustee, 
and  the  other  by  such  creditor,  or  of  an  umpire  to  be  chosen  by  such  valuers  before 
proceeding  to  business :  [Provision  for  appointment  of  new  trustees  :  trustees  to  be 
responsible  for  their  own  acts  only,  &c.]  And  this  indenture  lastly  witnesseth  that, 
in  pursuance  of  the  said  agreement  in  this  behalf,  and  in  consideration  of  the  grant, 
conveyance,  assignment,  and  transfer  hereinbefore  contained,  the  said  creditors  do 
hereby,  for  themselves  respectively,  and  their  respective  heirs,  executors,  administrators, 
partnisrs,  partner,  or  successors,  acquit,  release,  and  for  ever  discharge  the  said  Stephen 
Jennings,  his  heirs,  executoi's,  and  administrators,  estate  and  effects,  of,  from,  and 
against  all  the  debts,  claims,  and  demands  of  them  the  said  creditors  respectively,  and 
of  and  from  all  actions,  suits,  and  other  proceedings  at  law  or  in  equity  which  the  said 
creditors  respectively,  or  their  respective  partners  or  partner,  have  at  any  time 
heretofore  brought,  instituted,  or  taken,  or  which  they  the  said  creditors  respectively, 
or  their  respective  heirs,  executors,  or  administrators,  partners,  partner,  or  successors, 
may  or  might  (but  for  these  presents)  at  any  time  hereafter  bring,  institute,  or  take 
against  the  said  Stephen  Jennings,  his  heirs,  executors,  or  administrators,  estiite  or 
effects,  for  or  by  re:ison  or  on  account  of  such  debts,  claims,  and  demands,  or  any  of 
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them  :  Provided  always  and  it  is  hereby  expressly  agreed  and  declared  that,  in  case 
the  said  bankruptcy  shall  not  be  duly  annulled  within  one  calendar  month  from  the 
[156]  day  of  the  date  of  these  presents,  then  the  release  hereinbefore  contained  on 
the  part  of  the  said  creditors,  and  every  other  clause,  covenant,  and  provision  herein 
contained,  shall  be  absolutely  void.  In  witness,"  &c.  [Here  followed  a  schedule 
containing  the  names  of  several  creditors  and  the  amount  of  their  respective  debts.] 
Averment,  that  Stephen  Jennings  in  the  said  deed  mentioned  is  the  defendant,  and 
that  the  said  J.  Berridge  in  the  said  deed  mentioned  is  the  said  J.  Berridge  in  the  said 
plea  mentioned,  and  that  the  said  W.  Haymen  in  the  said  deed  mentioned  is  the  said 
W.  Haymen  in  the  said  plea  mentioned,  and  that  the  .said  J.  H.  Ivey  in  the  said  deed 
mentioned  is  the  said  J.  H.  Ivey  in  the  said  plea  mentioned. 

The  defendant  demurred  to  the  replication,  the  ground  of  demurrer  stated  in  the 
margin  being  "  that  the  provisions  contained  in  the  deed  set  forth  in  the  replication 
are  not  unreasonable,  or  such  as  to  render  it  invalid."     Joinder. 

Macnamara,  in  support  of  the  demui-rer  (a)'.  The  deed  in  question  is  a  valid  deed, 
and  an  answer  to  the  action.  The  court  will  so  construe  it  as  to  make  it  valid,  rather 
than  otherwise :  per  Bramwell,  B.,  in  Strick  v.  De  Matlo.%  3  Hurlst.  &  Colt.  '22,  59.  It 
is  no  objection  to  the  deed  that  it  gives  to  the  trustees  powers  which  could  not  be 
enforced  in  a  court  of  equity.  It  will  be  presumed  that  they  will  do  their  duty  :  and, 
if  they  attempt  to  exceed  it,  they  will  be  restrained  ;  and  any  clause  which  is  contrary 
to  the  [157]  general  scope  and  intention  of  the  Bankruptcy  Act  would  be  rejected : 
per  Lord  Westbury,  C,  in  Ex  parte  S'jJi/er,  In  re  Josepha,  32  Law  J.,  Bankruptcy,  62. 
[Byles,  J.  To  which  clause  of  the  deed  is  that  remark  applicable  1]  To  almost  every 
one.  liidson  v.  Barclay,  3  Hurlst.  &  Colt.  9,  in  error  3  Hurlst.  &  Colt.  361,  is  an 
authority  to  shew  that  there  is  nothing  unreasonable  in  this  deed.  [Willes,  J.  The 
creditor  can  get  nothing  without  acceding  to  this  deed  :  if  so,  it  is  not  a  deed  for  the 
equal  benefit  of  all  the  creditois.]  The  assignment  to  the  trustees  is  in  terms  for  the 
benefit  of  all  the  creditors.  The  first  objection  is  to  the  leasing  power  :  but,  presuming 
that  the  trustees  will  act  reasonably,  what  possible  objection  can  there  be  to  thati 
Then,  as  to  the  authority  to  sell  upon  credit, — by  selling  on  credit  in  all  probability 
a  better  price  would  be  obtained  :  and,  assuming  that  the  trustees  will  act  reasonably 
and  discreetly,  why  should  they  not  be  intrusted  with  that  power?  Nor  is  there 
anything  unreasonable  in  the  provision  that  the  trustees  shall  determine  the  amount 
of  dividends  and  the  time  and  mode  of  payment.  Then,  as  to  the  proof  of  debts  by 
statutory  declaration, — it  is  but  right  and  reasonable  that  the  trustees  should  be 
satisfied  of  the  e.xistence  of  a  debt  before  a  creditor  is  admitted  to  share  in  the  proceeds 
of  the  estate.  Bramwell,  B.,  in  delivering  the  judgment  of  the  court  of  E.xchequer  in 
Strick  V.  De  Maitos,  3  Hurlst.  &  Colt.  57,  says :  "Then,  clause  13,  as  to  proof  of  debts, 
was  objected  to,  and  it  was  said  by  virtue  of  its  provisions  a  creditor  might  lie  requii'ed, 
though  at  a  distance,  or  under  other  circumstances  of  difficulty  or  unreasonableness, 
to  make  written  statements  of  debt  and  declarations  under  the  statute.  But  the 
answer  is  that  this  clause  is  not  unreasonable  because  an  attempt  might  be  made  to 
apply  it  unreasonably.  We  say  an  attempt,  because  it  seems  to  us  it  [158]  would  be 
a  breach  of  duty  in  the  inspectors  to  exact  these  statements  and  declarations  in  such 
oases  as  those  put  at  the  bar ;  and  conseiiuently  that  requisitions  to  that  effect  could 
not  be  enforced  ;  as  relating  to  an  insolvency  where  there  is  a  large  number  of  creditors, 
if  honestly  applied,  as  we  are  to  assume  it  will  be,  this  clause  is  not  unreasonable." 
The  decisions  of  this  court  in  Ldrjh  v.  I'eiuileburij,  15  C.  B.  (N.  S.)  815,  and  Lyne  v. 
JFyatt,  IS  C.  B.  (N.  S.)  593,  proceeded  on  the  ground  that  the  debt  was  forfeited  for 
non-compliance  with  the  condition. 

Pateson,  contra  (a)^,  referred  to  Coles  v.  Turner,  IS  C.  B.  (N.  S.)  736,  where  it  was 

(a)'  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  follows  :— 
"1.  That  the  deed  set  forth  in  the  plea  and  in  the  second  replication  is  an  answer 
to  this  action  : 

"2.  That  the  said  deed  is  valid  as  a  deed  under  the  Bankruptcy  Act,  1861,  its 
provisions  being  reasonable  and  equal." 

(a)-  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were  as  follows  :— 

"  1.  The  deed  is  not  binding  on  non-assenting  creditors  : 

"  ^.'  '^^^  '^®®'^  contains  unreasonable  provisions,  and  therefore  is  not  binding  :  the 
follownig  provisions  are  unreasonable,— the  power  to  lease,— the  power  to  pay  dividends 
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held  that  a  stipulation  iii  a  trust-deed  for  the  beuetit  of  creditors,  under  the  192nd 
section  of  the  Bankruptcy  Act,  1S61,  declaring  that  "  it  shall  be  lawful  for  the  trustees 
to  require  any  person  or  persons  claiming  to  be  a  creditor  or  creditors  of  the  debtor 
(notwithstanding  that  he  or  they  may  have  executed  the  deed,  and  that  the  amount 
or  alleged  amount  of  his  or  their  debt  or  debts  may  have  been  inserted  in  the  schedule 
thereto)  to  verify  the  nature  and  amount  of  such  debt  or  claim,  with  full  particulars 
shewing  the  consideration  thereof  by  statutory  declaration  proved  before  the  commis- 
sioners of  bankruptcy,  or  oihtrwise,  as  the  said  trustee  or  trus-\1^2'\-tecs  may  think  Jit," is 

unreasonable,  and  renders  the  deed  inoperative  as  against  a  non-assenting  creditor. 

Erle,  C.  J.  We  must  abide  by  our  judgment  in  Coles  v.  Turner.  The  plaintitis 
are  therefore  entitled  to  judgment  on  this  demurrer. 

The  rest  of  the  court  concurring, 

Judgment  for  the  plaintitis. 

Frayes  and  Another  t:  Worms.    June  8th,  1865. 

By  a  charterparty  for  a  voyage  from  Cardift'  to  San  Francisco  with  a  cargo  of  coals, 
the  owners  engaged  to  deliver  the  same  "on  being  paid  freight  at  and  after  the  rate 
of  41.  10s.  per  ton  of  20  cwt.  delivered ;  "  and  the  instrument  contained  the  following 
stipulation, — "  The  freight  to  be  paid  by  good  and  approved  bills  on  London  at  six 
months'  date  from  date  of  sailing,  less  cost  of  insurance,  to  be  ejfeeled  by  the  charterer 
at  ship's  expense,  or  in  cash,  under  discount  equal  thereto,  at  charterer's  option ; 
less,  in  either  case,  8001.,  which  is  to  be  paid  on  delivery  of  cargo,  in  cash,  at  the 
current  rate  of  exchange."  The  freight,  to  the  extent  of  48071.,  was  paid  in  advance, 
and  a  general  average  loss  was  sustained  on  the  voyage : — Held,  that  the  owners 
were  not  liable  to  contribute  to  such  general  average  in  respect  of  the  freight  so 
advanced,  but  only  in  respect  of  the  8001.  which  was  to  be  paid  at  the  end  of  the 
voyage ;  but  that  the  charterers,  who  had  an  insurable  interest  in  that  portion  of 
the  freight  were  the  parties  to  contribute. 

This  was  an  action  brought  by  the  plaintiffs  against  the  defendant  for  money 
pa}'able  for  cei'tain  general  average  alleged  to  have  become  payable  in  respect  of  goods 
on  a  voyage  of  a  ship  called  the  "  Hibernia,"  and  in  respect  of  certain  loss,  damages, 
and  expenses  incurred  by  the  plaintitis  in  and  about  the  preservation  of  the  ship  and 
cargo  and  the  said  goods  from  damage  and  loss,  and  for  general  average  for  and  in 
respect  of  money  paid  by  the  defendant  to  the  plaintitis  before  completion  of  the 
voyage,  by  wa\'  of  advance  of  freight,  and  for  losses,  damages,  and  expenses  incurred 
by  the  plaintiffs  in  and  about  the  presei'vation  of  ship  and  cargo  and  freight  from 
damage  and  loss.  There  were  also  counts  for  money  paid,  and  money  found  due  on 
accounts  stated. 

[160]  The  defendant  pleaded  never  indebted,  payment,  and  the  statute  of  limita- 
tions, and  a  special  plea  setting  up  the  American  judgment  afterwards  mentioned. 
The  plaintiffs  joined  issue,  and  demurred  to  the  last  plea. 

The  amount  claimed  by  the  plaintiffs  on  the  writ  was  10071.  13s.  lid.,  with  interest 
at  4  per  cent,  per  annum  from  the  29th  of  June,  1854. 

The  following  case  was  stated  under  a  judge's  order  for  the  opinion  of  the  court : — 

1.  On  the  21st  of  April,  1853,  Mr.  Edward  Oliver,  the  then  owner  of  the  ship 
"Hibernia,"  through  his  agents,  Messrs.  Parry,  Brown,  &  Co.,  effected  the  following 
charter  of  the  said  ship  to  the  defendant : — 

"Cardiff',  21st  April,  1853. 

"  It  is  this  day  mutuallj'  agreed  between  H.  H.  Parry,  Brown,  &  Co.,  agents  for 
owners  of  the  good  ship  or  vessel  called  the  '  Hibernia,'  of  the  measurement  of  f  fl}  tons 
or  thei-eabouts,  now  at  Liverpool,  ami  H.  Worms,  of  Cardiff',  merchant,  that  the  said 
ship,  being  tight,  staunch,  and  strong,  and  every  way  fitted  for  the  voyage,  shall  with  all 
possible  despatch  .sail  and  proceed  to  Bute-Dock,  Cardiff,  or  so  near  thereunto  as  she  may 

at  such  place  and  in  such  manner  as  the  trustees  think  fit,— the  provision  as  to  proving 
debts,— the  provision  that  resolutions  passed  at  certain  meetings  of  creditors  shall  be 
binding,— and  the  provision  as  to  valuing  securities  : 
"  3.  The  release  in  the  deed  is  too  extensive." 
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safely  get,  and  there  load  from  the  factors  of  the  said  aflTreighteis  a  full  and  complete 
cargo  of  steam-coal ;  captain  taking  sutiicient  coal  for  ship's  use  independent  of  the 
cargo  ;  same  to  be  indorsed  on  the  bills  of  lading.  Cargo  to  be  brought  and  taken 
from  alongside  at  merchant's  risk  and  expense,  and  not  exeeeding  what  she  can 
reasonably  stow  and  carry  o\-er  and  abo\-e  her  tackle,  apparel,  pro\-isions,  and  furniture  : 
and,  being  so  loaded,  .shall  therewith  proceed  to  San  Francisco,  or  any  of  the  landing 
places  within  the  waters  of  San  Francisco  or  Sacramento  within  one  day's  sail  of  the 
former,  or  so  near  theieunto  as  she  may  safely  get,  and  deliver  the  same  on  [161] 
being  paid  freight  at  and  after  the  rate  of  41.  10s.  British  sterling  per  ton  of  20  cwt. 
delivered.  Ship  to  be  addressed  to  charterer's  agent  at  port  of  discharge  on  usual 
terms  for  doing  the  ship's  business.  The  act  of  God,  the  Queen's  enemies,  fire,  and 
all  and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and  ^a^^gation,  of  what- 
ever nature  "and  kind  soever  daring  the  said  voyage  always  excepted.  The  freight  to 
be  paid  by  good  and  opproved  bills  mi  Lmidon  at  sia.  months'  date  from  date  of  sailing,  less 
cost  of  insurance  to  he  effected  hy  the  charterer  at  ship's  expense,  or  in  cash,  under  discount, 
equal  thereto,  at  charterer's  rption,  less  in  either  case  8001.,  v:hich  is  to  he  paid  on  delivery  of 
cargo,  i'n  cash,  at  the  current  rate  of  excltange;  and  ten  days  on  demurrage  over  and 
above  the  said  laying  days,  at  lOl.  per  day.  Penalty  for  non-performance  of  this 
agreement,  .50001.  The  vessel  to  be  loaded  at  the  quickest  turn  obtainable,  with 
Powell,  Wayne,  or  Thomas  and  Joseph,  and  discharged  at  rate  of  not  less  than  20  tons 
per  working  day,  on  being  ready  to  deliver." 

2.  The  defendant  under  the  .said  charterparty  loaded  the  ship  with  a  cargo  of  coals, 
consisting  of  1246  tons  ;  and  the  following  bill  of  lading  was  duly  signed  for  the  same 
by  the  master  of  the  said  ship : — 

"Shipped  in  good  order  and  condition,  for  Mr.  H.  Worms,  by  Mr.  J.  R.  Smith  as 
agent,  in  and  upon  the  good  ship  or  vessel  called  the  'Hibernia,'  whereof  John 
Cleverley  is  master  for  this  present  voyage,  and  now  riding  at  Cardiff,  and  bound  to 
San  Francisco,  California.  Twelve  hundred  and  forty-six  tons  of  best  hard  picked 
large  Merthyr  steam-coal,  being  marked  and  numbered  as  per  margin,  and  are  to  be 
delivered  in  the  like  good  order  and  well  conditioned,  at  the  aforesaid  port  of  San 
Francisco  (all  and  every  the  dangers  and  accidents  of  the  seas  and  navigation  of  what- 
[162]-ever  nature  and  kind  excepted),  unto  Mr.  H.  Worms  or  order,  on  being  paid 
freight  for  said  coals  as  per  charterparty,  with  primage  and  average  accustomed.  In 
witness,"  &c. 

3.  AgreeaVjly  to  the  terms  of  the  said  charterparty,  the  defendant,  in  payment  of 
the  freight  payable  under  the  said  charterparty,  less  the  sum  of  8001.  mentioned 
therein,  payable  on  delivery  of  the  cargo,  gave  two  bills  of  exchange  amounting 
together  to  the  sum  of  4.5181.  6s.,  being  the  balance  of  the  freight  lessthe  insurance 
thereon,  which  amounted  to  the  sum  of  28S1.  14s. ;  and  thereupon  the  master  indorsed 
on  the  said  bill  of  lading  the  following  receipt : — 

"Keceived  of  Mr.  H.  Worms  the  sum  of  foui'  thou.sand  eight  bundled  and  seven 
pounds  sterling  on  account  of  the  within  freight,  viz. 

"  By  two  bills  on  London  each  of  22591.  3s.,  together  .     £4,518     6     0 

Insurance  5  per  cent.,  on  each  1441.  7s.,  together    .  .  288  14     0 


£4,807     0     0 


"Said  amount  of  48071.  to  be  deducted  from  freight  at  San  Francisco." 

4.  Both  the  said  bills  of  exchange  were  paid  at  matui'ity. 

5.  On  the  14th  of  July,  1853,  the  said  Mr.  Edward  Oliver  transferred  the  said 
ship  and  the  benefit  of  the  said  charter  to  the  plaintiff  Valentine  Frayes  ;  and  he  on 
the  26th  of  October,  1853,  transferred  8/64ths  of  the  said  ship  to  the  plaintiff 
Williams. 

6.  The  ship  shortly  after  the  shipment  of  her  cargo  .sailed  on  the  voyage  mentioned 
in  the  said  charterparty,  and  during  such  voyage  sustained  considerable  damage,  and 
was  for  the  .safety  of  the  general  adventure  compelled  to  and  did  put  into  Valparaiso, 
where  [163]  she  arrived  on  the  7th  of  Januarv,  1854,  and  remained  until  March,  1854. 
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7.  Expenses  were  uecessarily  incurred  .it  Valparaiso  in  the  repair  of  the  ship,  the 
particulars  of  which  appeared  in  the  average  statement  mentioned  in  paragraph  13 
of  this  case  ;  and  it  is  agreed  between  the  parties  that  the  portion  put  down  to  general 
average  in  such  statement  were  general  average  charges. 

8.  The  master  of  the  said  ship,  not  having  funds  at  his  command  to  defray  the 
expenses,  on  the  10th  of  March,  1854,  properly  borrowed  the  requisite  amount  at 
Valparaiso,  and  duly  executed  a  bottomry-bond,  wherebj'  the  ship  "  together  with  all 
her  tackle,  apparel,  furniture,  and  appurtenances,  the  said  cargo,  and  freight,"  were 
hypothecated  to  secure  the  sum  of  13,132  dollars,  62  cents.,  of  lawful  money  of  the 
United  States. 

9.  After  the  completion  of  the  repairs,  the  ship  proceeded  on  her  voyage  to  San 
Francisco,  where  she  arrived  in  June,  18-51:,  and  duly  delivered  the  cargo. 

10.  The  plaintifls,  after  hearing  of  the  injury  sustained  by  the  "Hibernia,"  trans- 
mitted to  San  Francisco  the  sum  of  10001.  towards  defraying  the  bottomry -bond 
executed  at  Valparaiso. 

11.  On  the  IGth  of  May,  1854,  the  plaintiffs  entered  into  the  following  contract 
with  one  William  James  : — 

"  53  South  John  Street,  Liverpool, 
"16th  May,  18-54. 

"  Messrs.  Valentine  Frayes  and  Bethnel  Williams  sell  and  William  James  of 
Liverpool  buys  the  ship  '  Hibernia,'  now  supposed  to  be  on  her  passage  from  Valparaiso 
to  San  Francisco,  on  the  following  conditions,  viz.  that  the  ship  is  to  be  transferred 
to  the  purchaser  at  once  by  bill  of  .sale  ;  and,  in  case  she  is  not  sold  at  San  Francisco, 
or  no  heavy  expenses  incurred  there  upon  her  previous  to  the  arrival  of  the  person 
[164]  sent  out  by  him,  he  is  to  take  possession  of  her  in  the  purchaser's  name,  and 
he  W.  James  is  to  become  the  sole  registered  owner ;  but  it  is  understood  that  one 
eighth  of  the  said  ship  is  still  to  belong  to  the  original  owners,  viz.  say  one  eighth 
of  the  net  value  of  the  ship  and  freight  after  she  is  discharged  in  Cadiz  and  all  expenses 
upon  her  are  paid,  is  to  belong  to  them :  but,  in  case  the  ship  does  not  become  the 
propertj'  of  the  said  William  James,  any  expense  which  he  may  be  put  to  in  sending 
a  person  out  to  San  Francisco,  interest  of  money,  or  otherwise,  is  to  be  refunded  him 
by  the  present  owners. 

"  In  taking  possession  of  the  said  ship,  the  10001.  already  remitted  to  San  Francisco 
by  the  present  owners,  with  any  balance  of  freight  which  may  be  due  there  (supposed 
to  be  about  8001.),  is  to  become  the  purchaser's,  and  also  any  insurance  which  is  now 
due  or  ma^'  hereafter  become  due  either  in  this  country  or  New  York  on  said  ship 
or  fi-eight,  "and  all  freight  on  the  return  voyage,  subject  to  the  above  reservation,  or 
any  other  thing  connected  with  the  said  ship,  is  to  become  his  also. 

"  And,  on  payment  for  the  said  ship,  the  purchaser  is  to  discharge  the  bottomry- 
bond  now  upon  her  for  37001.,  say  about  three  thousand  seven  hundred  pounds, 
liabilities  in  Cardiff,  to  Messieurs  Parry,  Brown,  &  Co.,  Batchelor,  Brothers,  and  the 
bank  there,  together  about  15001.,  all  wages  and  expenses  on  the  voyage,  and  5001. 
to  the  present  owners,  by  his  acceptance  at  six  months  from  receiving  advices  of  the 
said  ship  having  left  the  port  of  San  Francisco;  and  all  right  in  the  existing  charter 
is  transferred  with  the  said  ship  also.  "  Valentine  Frayes. 

"Bethnel  Willla.ms. 
"W.  James. 

"  Mem.  Everything  paid  to  be  debited  to  the  ship,  [165]  and  everything  received 
to  be  credited  her  (with  interest  for  and  against),  and  -J  of  the  balance  to  belong  to 
the  original  owners,  the  other  |  to  me,  but  nothing  except  what  is  named  now.  I 
to  be  Imble  for  and  only  what  wages  may  be  due  to  the  crew  on  the  termination  of 
the  voyage." 

And  the  said  ship  was  on  the  said  16th  of  May,  1854,  transferred  to  the  said  Mr. 
James  by  bill  of  sale. 

12.  Disputes  sub.sequently  arose  with  reference  to  the  said  contract  between  the 
plaintiffs  and  the  said  William  James,  which  gave  rise  to  proceedings  at  law  and  in 
equity:  and,  on  the  2nd  of  August,  185-5,  the  following  agreement  was  entered  into 
by  the  plaintiffs  and  the  said  William  James : — 


750  FRAYES   V.  WORMS  19  C  B.  (N.  S.)  166. 

"An  agreement  made  this  2ncl  of  August,  1855,  between  Bethnel  Williams,  of 
Aberdare,  m  the  county  of  Glamorgan,  merchant,  and  Valentine  Frayes,  of  Cardiff, 
in  the  same  county,  broker,  of  the  one  part,  and  William  James,  of  Liverpool,  merchant, 
of  the  other  part":  Whereas,  certain  differences  have  arisen  between  the  parties  hereto 
as  to  the  performance  of  an  agreement  between  them,  dated  the  16th  of  May,  1854,  and 
proceedings  at  law  and  in  equity  are  now  pending  between  them  in  reference  thei'eto, 
and  they  have  this  day  agreed  "upon  certain  terms  hereinafter  set  forth,  whereby  all 
proceeditigs  are  to  be  stayed,  and  all  questions  whatever  under  the  said  agreement 
and  otherwise  between  the  parties  settled :  Now,  the  said  Bethnel  Williams  and 
Valentine  Frayes  on  the  one  part,  and  the  said  William  James  on  the  other  part, 
agree  with  each  other,  as  follows, — 

"  1.  That  all  proceedings  at  law  and  in  equity  between  them  be  stayed  : 

"  2.  That  each  side  pays  his  own  costs  of  such  proceedings  : 

[166]  "  3.  That  the  said  Bethnel  Williams  and  Valentine  Frayes  discharge  the 
said  William  James  from  any  claim  in  respect  to  the  one  eighth  of  the  ship  '  Hibernia,' 
say  the  one  eighth  of  the  net  value  of  the  said  ship  and  freight  reserved  to  them  by 
the  said  agreement;  and  that  the  said  William  James  is  to  be  sole  and  absolute  owner 
of  the  said  vessel : 

"4.  The  said  Bethnel  Williams  and  Valentine  Frayes  release  the  said  William  James 
from  the  liability  to  pay  them  or  give  them  a  bill  of  exchange  for  5001.  as  mentioned 
in  the  aforesaid  agreement : 

"5.  That  the  said  William  James  has  this  day  given  to  the  said  Bethnel  Williams 
and  Valentine  Frayes  a  bill  of  exchange  at  six  months'  date  for  7501.  as  the  remaining 
full  consideration  under  the  aforesaid  and  this  present  agreement: 

"6.  That  the  said  William  James  hereby  releases  the  said  Valentine  Frayes  from 
all  claims  under  certain  bills  of  exchange,  making  together  60001. 

"Bethnel  Williams. 
"Valentine  Frayes. 
"W.  James." 

13.  After  the  ship's  arrival  at  San  Francisco,  an  average  statement  was  duly  made 
out  in  accordance  with  the  law  :  but  this  statement  is  not  to  preclude  eithei-  party 
from  raising  the  question  who  is  to  contribute  in  respect  of  freight.  A  copy  of  the 
said  average  statement  accompanied  and  was  to  be  deemed  to  form  part  of  this 
special  case. 

14.  In  the  month  of  July,  1854,  Mr.  James  paid  the  amount  of  the  said  bottomry- 
bond  given  at  Valparaiso  :  and  this  action  is  brought  by  and  prosecuted  for  the  benefit 
of  the  said  Mr.  James. 

15.  The  defendant,  by  himself  or  his  agents,  duly  paid  the  8001.,  the  balance  of 
the  freight,  and  also  the  sum  of  $912  charged  on  the  cargo  in  the  said  average 
statement. 

[167]  16.  The  said  Mr.  James  took  proceedings  in  the  district  court  of  the  United 
States  foi-  the  northern  district  of  California.  A  copy  of  the  proceedings  in  that  court, 
and  of  the  judgment  pronounced  thei-ein,  accompanied  and  was  to  be  deemed  to  form 
part  of  this  special  case. 

17.  The  money  directed  by  such  judgment  to  be  paid  was  forthwith  paid. 

18.  The  defendant,  on  the  21st  and  25th  of  July,  1853,  effected  two  policies  of 
insurance  in  France  for  130,000  francs  on  advances  made  on  freight  of  the  cargo  by 
the  said  ship  for  the  said  voyage  from  Cardiff  to  San  Fi'ancisco,  with  faculty  to  call 
at  any  or  all  ports  in  the  Southern  seas.  The  policy  was  stated  to  provide  for 
reimbursement  of  the  advances  in  all  cases  of  fortune  of  the  seas  which  might  have 
for  consequence  the  deprival  of  the  said  advances  from  the  person  assured.  Copies 
of  the  original  policies  accompanied  and  were  to  form  part  of  the  case.  The  above 
were  the  only  policies  effected  in  respect  of  the  advances. 

19.  The  pleadings  accompanied  and  were  to  be  deemed  to  form  part  of  this 
special  case. 

20.  The  demurrer  to  the  fourth  plea  was  argued  on  the  26th  of  April,  1861,  when 
the  court  held  the  fourth  plea  bad,  and  the  second  count  of  the  declaration  good.  The 
judgment  of  the  court  will  be  found  reported  in  the  10  C.  B.  (N.  S.)  149. 

21.  The  court  was  to  have  power  to  draw  any  inferences  of  fact  from  the  facts 
hereinbefore  stated  which  a  jury  might  draw. 
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The  question  for  the  opinion  of  the  court  was,— Whether  the  plaintiffs  were  entitled 
to  recover  all  or  an}'  part  of  the  money  claimed  by  them. 

If  the  court  should  be  of  opinion  in  the  affirmative,  then  judgment  was  to  be 
entered  for  the  plaintiffs  as  [168]  the  coui't  might  direct,  for  such  sum  as  the  court 
might  think  tit,  together  with  costs  of  suit.  But,  if  the  court  should  be  of  opinion 
in  the  negative,  then  judgment  of  nolle  prosequi  was  to  be  entered  for  the  defendant, 
with  costs  of  defence. 

Sir  G.  Honyman  (with  whom  was  M'Leod),  for  the  plaintiffs  (a).  This  is  a  claim 
by  the  ship-owners  against  the  charterer  and  shipper  of  the  cargo ;  and  the  question 
is  whether  freight  advanced,  never  to  be  returned,  is  to  contribute  to  general  average. 
As  to  the  8001.  freight  to  be  paid  on  arrival  out  and  delivery  of  the  cargo,  of  course 
the  owners  must  contribute  ;  but  not,  it  is  submitted,  in  respect  of  the  48071.  paid 
in  advance.  The  plaintiffs  by  the  charterparty  provided  the  charterei'  with  the  means 
of  covering  himself  against  risk.  If  he  has  omitted  to  do  so,  that  does  not  entitle 
him  to  throw  the  loss  on  the  plaintiffs.  On  the  [169]  part  of  the  defendant  it  will 
probaldy  be  contended,  either  that  the  48071.  was  paid  under  such  circumstances  as 
would  make  it  recoverable  back  if  the  voyage  were  not  completed,  or  that  no  general 
average  was  payable.  The  charterer  was  to  insure  the  freight  so  advanced.  How 
could  he  have  any  insurable  interest  therein  unless  it  was  a  payment  out  and  oi\t1 
The  bills  were  given  for  the  amount,  less  the  cost  of  insurance.  If  the  ship  had  gone 
to  the  bottom,  the  charterer  never  could  have  reclaimed  the  money.  That  is  the  true 
test.  Then  it  will  be  said  that,  assuming  this  to  have  been  money  paid,  lost  or  not 
lost,  the  defendant  is  not  liable  to  contribute  to  general  average.  The  principle  of 
general  average  is  thus  stated  in  2  Arnould  on  Insui'ance,  §  343  (2ad  edit.  p.  937), — 
"The  leading  principle  of  general  average  contribution,  to  whatever  kind  of  loss  it 
maybe  applied,  is  this,  that  all  the  parties  interested  in  the  adventure  for  the  Ijenejit  of  which 
the  loss  was  incurred,  i^hould  he  sufferers  hy  the  loss  in  exact  propmiioii  to  the  extent  of  their 
respective  interists,  hut  no  farther ;  and  this  object  can  only  be  attained  when  the  party 
whose  property  has  been  sacrificed,  whose  money  has  been  disbursed,  or  whose  credit 
has  been  pledged  for  the  general  benefit,  is  placed,  by  the  result  of  the  adjustment, 
exactly  in  the  same  position  he  would  have  stood  in  had  the  sacrifice  been  made,  the 
expense  incurred,  or  the  credit  pledged,  not  by  himself,  but  by  .some  other  of  his 
co-adventurers."  Apply  that  here  ;  the  plaintiffs  have  received  48071.  :  if  the  ship  had 
gone  to  the  bottom,  they  could  not  have  been  called  upon  to  refund  the  money  :  quoad 
that  sum,  therefore,  they  derive  no  benefit  from  the  ship's  arrival.  Whereas,  the 
charterer,  if  the  ship  had  gone  down,  would  have  lost  his  goods,  and  also  the  money 
he  had  paid  for  freight  in  advance.  The  ship-owners,  there-[170]-fore,  are  the  persons 
to  contribute  to  general  average  in  respect  of  the  8001.  freight  unpaid,  and  the  charterer 
in  respect  of  the  48071.,  as  the  value  of  the  use  of  the  vessel  preserved  to  him  by  the 
sacrifice.  The  plaintiffs,  who  have  raised  the  money  on  bottomry  and  paid  the  whole 
amount,  are  consequently  entitled  to  call  on  the  defendant  for  contribution.  It  appears 
on  the  case  that  policies  have  been  effected.  The  defendant,  therefore,  will  get  the 
money  from  the  underwriters ;  or,  if  he  fails,  it  will  be  through  his  own  fault.  In 
Stevens  &  Benecke  on  Average,  Boston  edit.  21.5,  it  is  said  :  "As  in  the  value  of  the 
ship,  so  also  in  the  value  of  the  freight  to  be  brought  into  contribution,  the  foreign 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were  as  follows  : — 

"  That  the  phdntiffs  are  entitled  to  recover  the  general  average  in  question,  for 
the  following  reasons, — 

"1.  That  it  appears  by  the  average-statement  referred  to  in  the  13th  paragraph 
of  the  case,  that  the  average-stater  apportioned  the  general  average  among  the  ship, 
cargo,  and  freight,  and  that  the  contributable  amount  of  the  latter  item  was  put  at 
56071.,  being  the  aggregate  amount  of  the  48071.  paid  by  the  defendant  after  the 
sailing  of  the  ship  as  mentioned  in  paragraph  3  and  of  the  8001.  payable  at  the  port 
of  dischai'ge  : 

"  2.  That  the  plaintiffs  are  liable  for  general  average  in  respect  of  the  8001.  payable 
at  San  Francisco,  that  amount  being  at"  their  risk ;  and  the  defendant  is  liable  for 
general  average  in  respect  of  the  48071.  paid  as  already  mentioned,  that  amount  being 
at  his  risk  : 

"  3.  That  the  plaintiffs  are  consequently  entitled  to  recover  a  sum  bearing  the 
same  proportion  to  the  gross  amount  apportioned  to  freight  as  48071.  bears  to  .56071." 
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luithoi'ities  are  not  agreed.  Some  direct  that  only  half  the  freight  shall  contribute  (a)i  ; 
others,  the  whole,  after  deducting  the  wages  :  one,— the  Ordinance  of  Florence,— 
states  one  third  ;  and,  according  to  others,  it  is  optional  with  the  proprietors  of  the 
cargo,  or  with  the  owner  of  the  ship,  whether  the  full  \aliie  of  the  ship  w  of  the  fi'sight 
shall  contribute.  When  the  average  is  adjusted  after  the  ship's  arrival,  and  the 
freight  is  payable  at  the  port  of  discharge,  there  can  be  no  doubt  that  it  should  make 
part  of  the  contributory  interest;  nor  is  there  any  when  the  average  is  settled  at  the 
loading  port,  if  the  fieight,  or  whatever  name  it  may  be  called  by,  be  paid  in  advance  ; 
for,  itthen  being  a  charge  on  the  invoice,  becomes  part  of  the  value  of  the  cargo  : 
but,  when  the  payment  of  the  freight  depends  on  the  contingency  of  arrival, — the 
ship  being  a  general  one,  not  chartered  for  the  voyage, — it  is  thought  by  some  that  the 
ship  and  cargo  should  alone  contribute,  provisionally,  they  being  the  only  real  property 
at  stake  ;  for,  in  case  of  the  ship  being  lost  on  the  voyage,  she  would  have  earned  no 
freight."  Notwithstanding  Mr.  Phillips's  remarks  on  [171]  the  obscurity  of  some 
portions  of  this  passage,  it  is  sufficiently  obvious  that  it  is  those  only  who  ai-e  interested 
in  the  ship's  arrival  who  are  to  contribute  to  general  average.  In  the  present  case, 
the  average-stater  has  adopted  the  rule  laid  down  in  the  Ordinance  of  France.  It  is 
therefore  submitted  that  the  amount  of  average  here  is  to  be  apportioned  between 
the  shipowners  and  the  charterer  in  respect  of  their  several  insurable  interests.  The 
plaintiffs  are  entitled  to  recover  the  money  expended  by  them  for  the  general  benefit 
of  the  adventure  :  Arnould,  ^§  344,  399.  Their  right  of  reimbursement  does  not 
depend  on  the  law  of  San  Francisco :  it  arises  the  moment  the  expenditure  is  made. 

Mellish,  Q.  C.  (with  whom  was  Milward),  for  the  defendant  (a)-.  The  fii'st  question 
is,  who  is  to  contribute  to  the  general  average.  LSy  the  express  terms  of  the  charter- 
party,  freight  is  payable  only  on  coals  delivered.  How  is  that  to  be  reconciled  with 
the  subsequent  part  of  the  instrument, — "  The  fniijht  to  be  paid  by  good  and  approved 
bills  on  London  at  six  months'  date  from  date  of  sailing,  less  cost  of  insurance,  to  be 
effected  by  the  charterer  at  ship's  expense,  or  in  cash,  under  discount  equal  thereto, 
at  charterer's  option  ;  less,  in  either  ease,  8001.,  which  is  to  be  paid  on  deli-[172]-very 
of  cargo,  in  cash,  at  current  rate  of  exchange?"  Taking  the  whole  together,  if  no 
coals  were  delivered  at  San  Francisco,  no  fi-eight  was  payable  at  all :  it  was  in  terms 
payable  only  on  the  coals  dclimred.  The  money,  therefore,  was  paid  without  considera- 
tion. "  Freight,"  in  its  strict  legal  sense,  means  a  compensation  for  the  carriage  of 
goods.  [Byles,  J.  Does  that  definition  apply  to  fi-eight  which  has  actully  been  paid?] 
The  instrument  must  be  so  read  as  if  posssible  to  give  effect  to  the  whole  of  it. 
[Byles,  J.  Taking  the  whole  charterparty  together,  is  it  not  plain  that  the  48071. 
is  a  sum  to  which  the  word  "  delivered  "  does  not  apply  ?  Willes,  J.  I  have  always 
understood  that,  where  the  charterer  is  to  insure  the  advance,  the  ship-owner  is  not 
to  return  the  money  if  the  ship  is  lost.  In  Hicks  v.  Shield,  7  Ellis  &  B.  633,  by 
chaiter-party  between  the  defendants,  owners  of  a  ship,  and  the  plaintiff,  it  was  agreed 
that  the  ship  should  proceed  from  London  to  Bassein,  and  there  load  a  cargo  from  the 
plaintiff's  factors,  and  therewith  pr'oceed  to  London,  and  deliver  the  same,  on  being 
paid  freight  at  a  specified  rate  ;  "  cash  for  ship's  disbursements  to  be  advanced  to  the 
extent  of  3001.,  free  of  interest,  but  subject  to  insurance ; "  "  the  freight  to  be  paid 
on  unloading  and  right  delivery  of  the  cargo,  as  follows,  say,  in  cash,  less  two  months' 
interest  at  5  per  cent. ; "  and,  if  requir'ed,  3001.  more  to  "be  paid  in  cash  on  ari'ival, 
less  two  months'  interest."  3001.  was  advanced  by  the  plaintiff's  agents  at  Bassein 
for  ship's  disbursements.  Neither  plaintiff  nor  defendants  insured  in  respect  of  this 
3001.  The  ship  left  Bassein  with  a  cargo  for  London,  but  was  lost  befor-e  reaching 
London.     The  plaintiff  claimed  the  payment  of  the  3001.  as  a  loan  made  to  the 

(a)'  The  Ordinances  of  France,  Amsterdam,  and  Lisbon. 

(a)2  The  points  marked  for  ar-gument  on  the  part  of  the  defendant  wei-e  as  follows  : 

"  1.  That  the  defendant  has  paid  all  that  could  be  payable  for  average  on  the 
goods,  and  is  in  no  sense  liable  for  any  average  in  regard  to  freight,  which  in  fact  falls 
on  the  ship-owner,  and  not  on  the  charterer : 

"  2.  That  there  is  no  agreement,  either  express  or  implied,  to  contribute  gener-al 
average  for  money  paid  by  the  defendant  to  the  planititts  by  way  of  advance  of 
freight : 

"  3.  That,  assuming  the  defendant  might  be  liable  to  someone  for  something,  yet 
the  present  plaintiffs  are  not  the  proper  persons  to  sue," 
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defendants  :  the  defendants  tendered  the  amount  at  which  the  3001.  might  have  been 
insured,  but  refused  to  pay  more.  It  was  held  that  the  plain-[173]-tiffs  claim  could 
not  be  supported,  as  it  appeared  from  the  charterparty  that  the  advance  was  not 
a  loan,  but  was  an  advance  on  frcitjht.  Lord  Campbell  said  :  "  A  sum  of  3001.  is  to  be 
advanced,  subject  to  ceitain  deductions,  one  of  which  is  for  insurance.  If  it  is  to  be 
insured,  it  must  be  for  freight  in  advance  ;  for  a  mere  loan  could  not  be  insured :  and 
if  it  is  not  a  mere  loan,  but  advance  of  freight,  the  plaintiff  cannot  recover  it  back."] 
Assuming  the  court  to  be  against  the  defendant  on  the  first  point,  the  next  question 
is,  whether  the  ship  owners  can  recover  the  general-average  from  the  charterer.  In 
Phillips  on  Insurance,  §  1404,  the  learned  author,  dealing  with  the  question  whether. 
in  an  adjustment  at  the  port  of  departure,  freight  advanced  is  to  be  included  in  the 
contributory  value  of  the  goods,  says,— "  Mr.  Beneeke  (London  ed.  Iti24,  p.  314; 
Benecke  &  Stevens  by  Phil.  257)  says  that,  where  a  general  average  is  adjusted  on 
the  value  at  the  port  of  departure,  freight  advanced  by  the  shipper  is  included  in  the 
value  of  the  goods  on  which  he  contributes.  But  such  a  rule  must  be  confined  at 
least  to  the  case  of  an  advance  of  freight  not  to  be  recovered  back  in  any  event :  but 
it  is  questionable  whether  it  will  apply  in  such  case,  since  such  advance  has  been  held 
not  to  constitute  a  part  of  the  amount  of  insurable  interest  in  the  adjustment  of 
a  total  loss  :  Jf'inler  v.  Haldimaml,  2  B.  &  Ad.  649.  The  case  is  one  of  an  absolute 
purchase  of  a  part  of  the  freight ;  and  the  purchaser,  namely,  the  shipper,  is  to  that 
extent  put  into  the  place  of  the  ship-owner  in  a  manner  not  unlike  that  in  which  the 
charterer-  of  the  whole  ship  may  be  substituted  for  the  ship-owner  in  respect  of  the 
whole  fi-eight.  The  question  then  arises,  whether  the  shipper  ought  to  contribute 
to  gener-al  avei'age  on  this  pr-oportion  of  the  fi-eight,  where  the  freight  is  liable  to 
conti-ibute  to  gener-al  aver-age,  just  as  the  [174]  charter'er  of  the  whole  ship  may  stand 
in  the  place  of  the  ship-owner  as  to  the  contributions  on  this  interest.  Why  ought 
the  shipper  who  has  advanced  his  fr-eight  unconditionally  to  contribute  more  than 
he  would  otherwise  be  assessed  on  the  same  goods?  Certainly  not  because  the  goods 
are  of  any  greater  value  :  but,  if  for  any  reason,  because  the  freight  of  his  goods  is 
at  his  risk,  as  well  as  the  goods  themselves.  It  is  then  in  his  character  of  owner  of 
the  freight  to  this  extent  that  he  ought  to  make  an  additional  contribution,  if  indeed 
he  ought  to  make  any  such  additional  contribution  at  all.  But  an  objection  to  this 
mode  of  adjustment  is  that  freight  is  not  usually  advanced  upon  the  under'standing 
that  the  shipper  thereby  takes  any  additional  responsibility  in  respect  to  contributions 
in  general  average.  If,  then,  no  part  of  the  contribution  can  in  such  case  be  assessed 
upon  the  party  advancing  freight,  without  giving  an  effect  to  such  advance  different 
from  what  was  intended  by  the  parties,  in  the  ordinary  circumstances  and  under- 
standing in  case  of  such  an  advance,  it  suggests  what  seems  to  be  the  safest  and  most 
just  and  practicable  rule  in  such  case,  namely,  that  the  contribution  sliould  not  be  affected 
in  the  least  by  any  particular  unu^rLol  stipulatinns  as  to  the  time  of  payment  of  freight,  but 
should  be  made  precisely  as  if  the  goods  had  been  shipped  on  the  usual  bill  of  lading, 
stipulating  to  pay  the  freight  on  delivery  of  the  goods,  estimating  the  freight  on  each 
passage  distinctly,  whether  the  parties  agree  for  freight  on  the  termination  of  succes- 
sive passages,  or  partly  in  advance,  or  however  otherwise  they  may  agree.  This  rule 
would  operate  mor-e  equally  in  a  great  majoi-ity  of  cases,  and  save  third  parties  from 
being  affected  by  unusual  stipulations  of  which  they  could  not  be  apprised."  [Byles,  J. 
Suppose  the  charterer  puts  up  the  ship  as  a  general  ship  ?]  In  that  case,  the  [175] 
increased  freight  which  the  charterer  received  would  contribute  to  general  average. 
[Willes,  J.  And  the  ship-owner  in  respect  of  the  chartered  freight  ij  Yes.  In 
Arnould,  vol.  2,  g  3-52,  it  is  said  :  '■  When  the  shipper  pays  freight  in  advance  at  the 
outset  of  the  voyage,  a  question  has  been  raised  whether'  the  fr-eight  so  paid  is  to  be 
added  to  the  contributory  value  of  the  goods.  Mr.  Benecke  thinks  it  is,  because  the 
loss  of  such  freight  to  the  shipper  was  saved  by  the  sacr-ifice  :  Pr.  of  Indem.  314. 
Mr.  Phillips  is  of  a  contr-ary  opinion  (3id.  edit.  vol.  2,  pp  1.57,  loS) :  and  it  appears 
to  me,  for  the  reasons  he  gives  that,  on  principle,  such  addition  ought  not  to  be  made, 
but  that  the  shipper  who  thus  pays  in  advance  should  be  regarded  as  the  pur-chaser 
of  the  freight,  and  not  be  exposed  on  account  of  it  to  any  claim  for  contribution." 
The  freight  is  not  at  risk.  To  be  contributory  at  all,  it  must  be  pending  at  the  time. 
"The  proper  place,"  says  Mr.  Arnould,  §  3.50,  "for  the  adjustment  of  general  average, 
is  the  ship's  port  of  destination  or  discharge ;  when  this  happens  to  be  a  foreign  port, 
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the  ijeneral  average  loss  is  adjusted  there  according  to  the  law  and  usage  of  the 
couiiUy  to  which  such  foreign  port  belongs."  At  San  Francisco,  they  would  probably 
rely  on  Phillips. 

'  Sii'  G.  Honyman  was  not  called  upon  to  reply. 

Erle,  C.  J."  The  general  piinciple  of  contribution  to  general  average  has  not  been 
disputed.  All  who  are  interested  must  contribute  to  the  expenses  incurred  for  the 
joint  benefit  of  ship  and  cargo.  The  owners  of  the  ship,  the  freight,  and  the  cargo 
are  liable  to  contribute,  each  to  the  extent  of  what  he  has  at  stake.  Here,  the  claim 
is  in  respect  of  4^071.  advanced  freight  on  a  charterparty,  which  was  not  to  be  returned  : 
that  sum,  therefore,  was  no  longer  at  risk.  [176]  The  charterer  under  such  circum- 
stances has  an  interest  in  the  ship  and  in  the  value  of  the  goods  increased  by  the 
amount  of  the  freight  advanced.  The  general  rule  seems  to  me  to  be  that  the 
chartei'cr  is  liable  to  contribution  for  general  average  in  respect  of  advances  on  freight. 
I  therefore  think  the  plaintiff's  are  entitled  to  judgment. 

WILLE.S,  J.  I  am  of  the  same  opinion.  As  to  the  question  whether  the  money 
advanced  on  account  of  freight  was  to  be  returned  in  the  event  of  the  goods  not 
reaching  their  destination,  that  seems  to  me  to  be  concluded  by  the  terms  of  the 
charterparty.  The  charterer  was  to  insure  the  advance.  It  was  therefore  at  his  risk  : 
and  he  must  proceed  against  his  underwriters.  As  to  the  second  question,  which  is 
whether  a  person  who  has  advanced  money  on  account  of  freight,  and  has  shipped  his 
goods  on  the  voyage,  is  liable  to  contribute  to  general  average,  I  apprehend  that  must 
be  answered  in  the  affirmative.  This  is  not  a  question  between  underwriters  on  cargo 
and  underwriters  on  freight.  If  it  wei'e,  it  might  be  necessary  to  go  into  the  question 
whether  the  interest  of  the  defendant  was  an  interest  in  cargo  or  an  interest  in  freight. 
He  is  interested  in  the  cargo,  and  he  has  purchased  the  right  to  have  it  carried  to 
its  destination.  Without  regard  to  the  liability  of  the  underwriter,  it  is  laid  down 
that  the  sacrifice  made  for  the  benefit  of  all  is  to  be  contributed  to  by  the  persons 
interested  in  the  ship,  in  the  freight,  and  in  the  cargo.  Here,  the  charterer  is  interested 
in  the  safe  carriage  of  the  cargo.  He  is  interested  in  the  same  way  as  a  ship-owner 
who  has  partly  filled  up  the  ship  with  his  own  goods  is  interested.  That  might  be 
insured  in  the  name  of  freight,  and  would  have  to  contribute  to  general  average.  The 
case  seems  to  me  a  very  clear  one. 

[177]  Byles,  J.  I  am  of  the  same  opinion.  The  charterer  is  in  reality  the 
purchaser  of  a  portion  of  the  freight,  and  is  liable  to  the  loss  of  that  freight  by  the 
loss  of  the  ship.  He  therefore  was  the  person  liable  to  contribute  to  general  average 
in  respect  of  the  48071.  paid  in  advance.  In  substance,  his  goods  are  augmented  in 
value  by  the  pre-payment  he  has  made.  It  is  not  necessary,  however,  to  put  the 
case  on  that  ground.     Justice  is  plainly  on  the  side  of  the  plaintiffs. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  Upon  the  fair  construction  of 
this  charterparty,  I  think  the  48071.  advanced  on  account  of  freight  could  in  no 
event  be  recoverable  back.  The  charterer  had  an  interest  in  the  cargo,  plus  the 
freight  advanced,  and  consequently  was  liable  to  contribute  to  that  amount  to  general 
average. 

Judgment  for  the  plaintiff's. 


The  HiGmvAY  Board  of  Wrexham,  Appellants;  James  Hardcastle, 
Respondent.     May  30th,  1865. 

.'s  year  of  office  as  surveyor  of  highways  in  the  township  of  D.  expired  on  the 
2-5th  of  March,  1863,  when  B.  was  appointed  his  successor,  pursuant  to  the  5  & 
6  W.  4,  c.  50,  and  at  the  next  special  sessions  (on  the  1st  of  April)  A.  verified  and 
pas-sed  his  accounts,  which  shewed  a  balance  of  241.  6s.  .5d.  in  his  hands  due  to  the 
township.  At  this  time  there  were  debts  owing  bv  A.  as  such  surveyor.  On  the 
10th  of  April,  a  highway  board  was  formed  (under  the  25  &  26  Vict.  c.  61)  for  a 
district  which  included  the  township  of  D.  ;  and  on  the  4th  of  May  the  board 
appointed  a  district-surveyor.  B.  never  acted  as  surveyor  at  all :— Held,  upon  the 
construction  of  the  5  &  6  W.  4,  c.  50,  ss.  42,  43,  and  25"&  26  Vict.  c.  61,  ss.  11,  43, 
— that  A.  was  an  "  outgoing-surveyor,"  and  as  such  liable  to  account  to  the  board 
but  that  he  was  entitled  to  the  same  allowances  for  disbursements,  &c.  from  the 
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board  as  he  would  have  been  entitled  to  if  he  had  paid  over  the  balance  to  his 
immediate  successor  in  office,  B. 

The  following  case  was  stated,  pursuant  to  the  20  &  21  Vict.  c.  43,  for  the  opinion 
of  this  court : — 

At  a  special  sessions  foi'  the  highways,  holden  at  [178]  Ruabon,  in  and  for  the 
division  of  Ruabon,  in  the  county  of  Denbigh,  on  the  4th  of  November  last,  before 
two  of  Her  Majesty's  justices  of  the  peace  in  and  for  the  said  county,  a  complaint 
dated  the  6th  of  October,  1864,  and  preferred  by  the  highway  board  of  "the  Wrexham 
district,  hereinafter  called  "  the  appellants,"  against  James  Hardcastle,  Esq.,  herein- 
after called  "the  respondent,"— "For  that  he  the  said  James  Hardcastle,  having  been 
an  outgoing  surveyor  of  the  highways  for  the  township  of  Dynbrynlle-issa,  in  the 
said  county,  now  included  within  the  Wrexham  highway  district,  and  as  such  out- 
going surveyor  being  liable  and  bound  to  account  to  the  said  board  for  all  the  moneys 
in  his  hands  by  virtue  of  his  office,  and  to  pay  over  all  surplus  moneys  or  balances 
to  the  treasurer  of  the  said  board,  had  neglected  to  render  such  accounts,  and  to  pay 
over  to  the  treasurer  of  the  said  board  the  balance  remaining  in  his  hands  as  such 
surveyor,"  was  heard  and  determined  by  them,  the  said  parties  being  then  present ; 
and  upon  such  hearing  the  justices  dismissed  the  complaint,  without  costs. 

The  appellants  demanding  a  case,  the  justices  stated  the  facts  and  their  decision, 
as  follows : — 

On  the  hearing  of  the  aforesaid  complaint,  it  was  proved  that,  during  the  year 
ending  on  the  2.5th  of  March,  1863,  Mr.  Hardcastle,  the  respondent,  was  surveyor 
of  highways  for  the  township  of  Dynbrynlle-issa,  in  this  division,  and  in  that 
capacity  collected  highway-rate  and  repaired  roads ;  that,  on  the  2-5th  of  March, 
1863,  Mr.  Joseph  Jones  was  duly  appointed  surveyor  of  the  highways  for  the  said 
township,  and  succeeded  the  respondent  in  office  as  such  surveyor,  pursuant  to  the 
Highway  Act,  5  &  6  W.  4,  c.  50  ;  and  that,  at  the  next  succeeding  special  sessions 
(held  on  the  1st  of  April,  1863),  the  respondent  duly  verified  [179]  and  passed  his 
accounts  before  the  justices,  shewing  a  balance  of  241.  6s.  od.  in  his  hands  due  to  the 
township :  and  it  was  also  proved  that  there  were  debts  owing  by  Mr.  Hardcastle  as 
such  surveyor,  and  some  arrears  uncollected  of  the  highway-rate  made  during  his 
year  of  office.  It  was  also  proved  that  the  working-tools  used  by  the  roadmen  of  the 
said  township  were  left  upon  Jones's  premises  soon  after  the  vestry  :  but  the  exact 
date  when  they  were  so  left  was  not  shewn.  It  was  also  admitted  that,  upon  the 
10th  of  April,  1863,  the  highway  board  for  the  Wrexham  district  (which  includes  the 
township  of  Dynbrynlle-issa)  was  duly  formed,  and  held  their  first  meeting  under 
the  provisions  of  the  Highways  Management  Act,  2.5  &  26  Vict.  c.  61  ;  and  that  a 
clerk  was  then  duly  appointed;  and  that,  upon  the  4th  of  May,  1863,  a  district- 
surveyor  was  appointed  by  the  said  board.  It  was  likewise  proved  that  Jones  never 
performed  any  act  of  surveyor,  either  in  the  repaiis  of  the  roads,  collecting  rate,  or 
otherwise,  for  the  township ;  that  he  never  received  the  books  nor  balance  from  the 
respondent  as  his  predecessor  in  office  :  that  he  delivered  up  the  working-tools  belong- 
ing to  the  office,  which  had  been  left  on  his  premises,  to  the  district-surveyor  for  the 
highway  board  ;  and  that  the  respondent  objected  to  pay  over  the  balance  of 
241.  6s.  5d.  to  the  highway  board,  without  having  deductions  allowed  therefrom  for 
payments  which  he  claimed  to  have  made  on  account  of  the  township  after  his  year 
of  office  had  expired,  but  which  claim  the  board  would  not  recognize. 

Upon  these  facts,  it  was  contended  by  the  respondent  that  he  was  not  liable  to 
this  proceeding  on  the  part  of  the  highway  board,  as  they  were  not  his  successors  in 
office  under  the  42nd  section  of  the  5  &  6  W.  4,  c.  50,  and  also  as  he  was  not  the 
outgoing  sur-[180]-veyor  of  the  township  within  the  43rd  section  of  the  25  &  26  Vict, 
c.  61  ;  nor  was  the  board  under  the  same  section  successor  to  him,  but  to  Jones,  who 
was  the  surveyor  de  jure  et  de  facto  when  the  board  was  formed  and  the  district- 
surveyor  appointed  ;  and  that,  if  the  respondent  was  to  be  considered  such  outgoing 
surveyor,  any  balance  in  his  hands  was  liable,  under  that  section,  and  also  under  the 
General  Highway  Act,  5  &  6  W.  4,  c.  50,  to  the  discharge  of  any  debts  legally  owing 
on  account  of  the  highways  of  the  said  township. 

For  the  appellants,  it  was  contended  that,  under  the  42nd  section  of  the  5  & 
6  W.  4,  c.  50,  the  respondent  was  bound  to  deliver  his  balance  to  his  successor  within 
fourteen  days ;  and,  under  the  103rd  section,  he  could  be  proceeded  against  by  and 
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ordered  to  pay  such  balance  to  his  successor;  and  that,  under  the  11th  and  43rd 
sections  of  the  25  &  26  Vict.  c.  61,  all  property  which  would  belong  to  or  was  vested 
in  any  surveyor,  and  all  powers  and  rights  atfciching  to  any  surveyor,  were  now 
vested  in  them,  the  appellants,  as  the  highway  board  ;  that  they  were  the  successors 
of  Joseph  Jones  in  office;  and  that  all  his  powers,  rights,  and  capacities  became 
vested  in  them  as  his  successors  ;  and  that  they  were  entitled  to  recover  the  balance 
in  question  from  the  respondent. 

The  magistrates,  howe\er,  being  of  opinion  that  the  respondent  was  not  liable 
upon  the  complaint  before  them,  decided  against  the  appellants. 

The  questions  for  the  opinion  of  the  court  were, — first,  whether  the  respondent 
as  surveyor  during  the  year  ending  on  the  25th  of  March,  1863,  when  Jones  was 
appointed  a  successor  to  "the  office  in  his  stead,  could  be  held  to  be  "  the  outgoing 
surveyor"  at  the  time  of  the  foimation  of  the  district  on  the  10th  of  April  following, 
under  section  43  of  the  25  &  26  Vict.  c.  61,— [181]  secondly,  if  he  could  be  so  held, 
whether  he  was  liable  to  pay  over  the  whole  balance  of  241.  6s.  5d.  shewn  upon  his 
accounts  as  verified  on  the  1st  of  April,  1863,  or  whether  he  could  claim  to  apply  the 
same  in  reimbursing  any  expenses  incurred  by  him  during  his  period  of  office  as  such 
surveyor,  and  in  discharging  any  debts  legally  owing  by  him  on  account  of  the  high- 
ways within  his  jurisdiction,  although  not  included  in  his  accounts  as  verified,  and 
then  to  pay  the  balance  (if  any)  to  the  treasurer  of  the  highway  board? 

Hayes,  Serjt.,  for  the  appellants.  The  material  clauses  of  the  Highway  Act,  5  & 
6  W.  4,  c.  50,  are  the  42nd,  43rd,  and  44th.  Under  s.  42,  it  is  the  duty  of  the 
surveyor,  district-surveyor,  or  a.ssistant-surveyor,  on  quitting  office,  to  deliver  to  his 
successor  in  office  all  books  and  accounts  duly  verified,  together  with  all  such  sums 
of  money  as  shall  be  due  fi'om  him,  and  likewise  all  tools,  materials,  implements,  and 
other  things.  Section  43  pi'ovides  for  the  case  of  the  death  of  a  surveyor,  &c.  The 
44th  section  enacts  that,  "  within  fourteen  days  after  the  election  or  appointment  of 
surveyor  as  herein  directed,  the  accounts  as  aforesaid  made  in  writing,  and  signed 
by  the  surveyor,  &c.,  for  the  year  preceding,  of  all  moneys  received  and  disbursed 
by  virtue  of  this  act,  ending  on  the  day  of  the  election  or  appointment  of  surveyor, 
shall  be  made  up,  balanced,  and  laid  before  the  parishioners  in  vestry  assembled ; " 
and  shall  be  signed  and  verified,  &c.  And  s.  1 03  gives  a  summary  remedy  for  the 
recovery  of  balances  :  see  Kilham  v.  Collier,  21  Law  J.,  Q.  B.  65.  Here,  the  case 
finds  that  Jones,  Haixleastle's  successor,  never  interfered.  The  new  board  now  call 
upon  the  respondent.  The  difficulty  is,  whether  they  are  his  successors  in  the  office 
of  surveyor :  the  statute  does  not  in  terms  limit  it  to  his  iinmnliate  successor.  By 
[182]  the  11th  section  of  the  25  &  26  Vict.  c.  61,  all  property  and  rights  which  the 
surveyor  formerly  had  are  now  vested  in  the  highway  board.  The  magistrates  here 
seem  to  have  relied  on  the  43rd  section  of  that  act,  which,  amongst  other  things, 
provides  that  "  the  outgoing  surveyor  of  every  pai-ish  within  the  district  shall  continue 
in  office  until  seven  days  after  the  appointment  of  the  district-surveyor  by  the  high- 
way board  of  the  district  of  such  outgoing  surveyor,  and  no  longer  :  and  he  may 
recover  any  highway-rate  made  and  then  remaining  unpaid,  in  the  same  manner  as 
if  this  Act  had  not  been  passed,  and  the  money  so  recovered  shall  be  applied,  in  the 
first  place,  in  reimbursing  any  expenses  incurred  by  him  as  such  surveyor,  and  in 
discharging  any  debts  legally  owing  by  him  on  account  of  the  highways  within  his 
jurisdiction,  and  the  surplus  (if  any)  shall  be  paid  by  him  to  the  treasurer  of  the 
laighway  board  ;  and  he  shall  be  entitled  to  receive  from  the  highway  board  any  sum 
not  exceeding  51.  which  on  the  allowance  of  his  accounts  shall  be  found  to  be  due  to 
him  as  such  surveyor  after  the  collection  and  expenditure  of  the  whole  of  the  highway- 
rate  made  in  such  parish  during  the  year:  and  the  highway  board  shall,  for  all  the 
purposes  of  the  principal  act  except  that  of  levying  high  way- i-ates,  be  deemed  to 
be  the  successor'  in  office  of  the  surveyor  of  every  parTsh  within  the  district."  There 
are  no  words  in  the  act  limiting  the  right  to  r-ecover  to  the  immediate  successor  of  the 
surveyor. 

Cleasby,  Q.  C,  contra,  was  not  heard. 

Erle,  C.  J.^  It  seems  to  me  that  the  respondent  was  an  outgoing  surveyor  with- 
in the  information,  and  that  the  magistrates  ought  to  have  gone  on.  With  respect 
to  the  second  question,  we  are  all  of  opinion  that  the  [183]  highway  board  claim 
under  Jones  immediately,  and,  in  taking  the  account  with  Mr.  Har-dcastle,  would  be 
bourrd  to  make  him  the  same  allowances  that  would  have  been  made  to  him  if  the 
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account  had  been  taken  between  him  and  Jones.  The  board  have  jurisdiction  over 
Hardcastle  ;is  an  outgoing  surveyor,  and  stand  in  the  shoes  of  .lones  with  regard  to 
the  allowances  to  be  made  to  Hardcastle  for  disbursements  legally  made  bv  him  in  his 
office  of  surveyor.  Upon  this  footing  he  is  ready  to  account.  The  case  will  therefore 
go  back  to  the  magistrates  with  this  intimation  of  our  opinion  :  and  we  think  there 
should  be  no  costs  of  this  appeal  on  either  side. 
Eule  accordingly. 

LONGMORE    r.    THE   GrEAT   WESTERN    RAILWAY   COMPANY.       May  31st,  1865. 

[S.  C.  35  L.  J.  C.  p.  135.     Distinguished,  Craffer  v.  Metropolitan  Railway,  1866,  L.  R. 
1  C.  P.  303.     Referred  to,  Tay  v.  Midland  Railway,  1875,  34  L.  T.  32.] 

A  railway  company,  for  the  more  convenient  access  for  passengers  between  the  two 
platforms  of  a  station,  erected  across  the  line  a  wooden  bridge,  which  the  jury 
found  to  be  dangerous : — Held,  that  the  company  were  liable  for  the  death  of  a 
passenger  through  the  faulty  construction  of  this  bridge,  although  there  was  a 
safer  one  about  one  hundred  yards  further  round,  which  the  deceased  might 
have  used. 

This  was  an  action  brought  by  the  plaintiii',  as  administratrix  of  her  deceased 
husband,  against  the  Great  Western  Railway  Company,  to  recover  compensation  for 
his  loss,  which  was  alleged  to  have  occurred  through  the  improper  construction  of  a 
bridge  belonging  to  the  defendants. 

The  cause  was  tried  before  Keating,  J.,  at  the  last  Spring  Assizes  at  Stafford. 
The  facts  proved  were  as  follows  : — The  deceased,  who  was  about  sixty  years  of  age, 
whilst  on  his  way  to  the  booking-office  at  a  small  station  on  the  defendants'  railway 
between  Birmingham  and  Wolverhampton,  in  crossing  a  wooden  bridge  [184]  erected 
by  the  company  for  the  convenience  of  passengers  wishing  to  go  from  one  side  to  the 
other,  fell  through  what  was  described  in  the  declaration  as  a  "  dangerous  aperture," 
on  to  the  platform  below,  and  was  killed.  At  the  place  through  which  the  deceased 
fell,  there  was  a  descent  of  eight  or  ten  steps,  between  which  and  the  hand-rail  at  the 
side  was  an  opening  of  seven  feet  three  inches  by  four  feet  two  inches,  without  any 
protection.  Two  witnesses  called  on  the  part  of  the  plaintiff  stated  that  in  their 
opinion  the  bridge  was  extremely  dangerous. 

For  the  defendants,  it  was  proved  that  the  bridge  in  question  had  been  erected 
about  ten  years  ;  that  it  was  a  clear  moonlight  night  when  the  accident  happened  ; 
that  the  steps  were  in  perfect  repair ;  and  that,  though  many  thousand  persons  had 
passed  over  the  bridge  (and  the  deceased  himself  many  times),  no  casualty  had  ever 
before  happened  there.  It  was  also  proved  that  there  was  another  bridge  over  which 
the  deceased  might  have  gone  if  so  minded,  but  which  was  about  one  hundred  yards 
further  round.  And  it  was  submitted  that  there  was  no  evMence  to  go  to  the  jury 
of  negligence  on  the  part  of  the  company  ;  that  the  company  were  not  bound  to  pro- 
^^de  a  bridge  more  than  ordinarily  safe  ;  and  that,  if  the  public  chose  to  avail  themselves 
of  the  shorter  cut,  thev  must  take  the  bridge  as  they  found  it. 

The  learned  judge  left  it  to  the  jury  to  say  whether  or  not  the  company  had 
been  guilty  of  negligence  in  providing  a  bridge  for  the  use  of  the  public  that  was  not 
reasonably  safe. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  5001. 

Cooke,  Q.  C,  pursuant  to  leave  reserved  to  him,  in  Easter  Term  last  obtauied  a 
rule  nisi  to  enter  a  non-[185]-suit,  on  the  ground  that  there  was  no  evidence  of  negli- 
gence to  go  to  the  jurv  ;  or  for  a  new  trial,  on  the  ground  that  the  learned  judge 
ought  to  have  directed  the  jury  that  the  defendants  were  not  liable,  there  being 
another  bridge  crossing  the  railway,  and  that  the  deceased  used  the  wooden  bridge  at 
his  own  risk."    He  referred  to  Bokh  v.  Smith,  7  Hurlst.  &  X.  736. 

Huddleston,  Q.  C,  and  Macnamaia,  now  shewed  cause.  There  was  abundant 
evidence  of  negligence  to  go  to  the  jury,  and  (if  it  were  necessary  so  to  contend)  to 
warrant  the  verdict.  The  deceased  was  going  to  the  booking-office  by  a  mode  of 
access  provided  for  the  public  by  the  defendants.  It  was  then-  duty  to  see  that  it 
was  safe.  Two  witnesses  proved  that  it  was  dangerous  :  and  the  result  justifaed  their 
opinion      [Willes,  J.     The  Privv  Council  in  one  case  held  that  the  occurrence  of  an 
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iiccideut  was  prima  facie  evidence  of  negligence  (a) :  but  that  is  inconsistent  with 
some  other  authorities.]  There  was  no  pretence  for  saying  that  the  deceased  by  his 
own  carelessness  contributed  to  the  accident :  nor  did  the  fact  of  there  being  another 
and  safer  bridge  a  hundred  yards  oft'  absolve  the  company  from  the  duty  of  making 
the  bridge  in  question  safe.  It  may  be  that,  if  a  way  be  dedicated  to  the  public  with 
a  dangerous  structure  on  it,  the  public  must  take  it  with  the  danger  (i).  But,  if  a 
railwaj'  company  for  their  own  convenience  choose  to  construct  a  bridge  to  connect 
the  two  platforms  of  a  station,  and  invite  the  public  to  use  it,  they  are  responsible  if 
it  turns  out  to  be  unsafe.  It  is  to  be  remembered  that  this  bridge  is  to  be  used,  not 
by  the  active  and  robust  only,  but  also  by  children  and  by  the  old  [186]  and  infirm. 
In  the  case  referred  to  at  the  trial  {Bokh  v.  Smith),  there  was  no  duty. 

Cooke,  Q.  C,  and  H.  James,  in  support  of  the  rule.     To  render  the  company 
liable,  there  must  be  some  evidence  of  negligence  on  the  part  of  their  servants,  some 
failure  to  perform  a  legal  duty.     They  are  not  responsible  for  an  extraordinary  and 
unforeseen  accident  at  a  spot  which  has  been  .safely  traversed  for  years  by  thousands. 
If  the  company  ought  to  have  known  that  the  want  of  an  additional  rail  made  this 
bridge  peculiarly  dangerous,  so  ought  the  deceased,  who  was  proved  to  have  passed 
over  it  many  times.     The  case  is  in   this  .respect  very  like  that  of  Tonmeij  v.   Tlie 
London,  Briyhtoii,  and  South  Coast  PMilway  Company,  3  C.  B.   (N.   S.)   146.      On  the 
platform  of  a  railway  station  there  were  two  doois  in  close  proximity  to  each  othei-, 
the  one,  for  necessary  purposes,  had  painted  over  it  the  words  "  For  gentlemen,"  the 
other  had  over  it  the  words  "  Lamp  room."     The  plaintiff,  having  occasion  to  go  to 
the  urinal,  inquired  of  a  stranger  where  he  should  find  it,  and,  having  received  a  direc- 
tion, by  mistake  opened  the  door  of  the  "lamp  room,"  and  fell  down  some  steps,  and 
was  injured.     In  an  action  against  the  railway  companj',  it  was  held  that,  in   the 
absence  of  evidence  that  the  place  was  more  than  ordinarily  dangerous,  the  judge 
was  justified  in  nonsuiting  the  plaintiff',  on  the  ground  that  there  was  no  cridenw  of 
negligence  on  the  part  of  the  company.     In  using  a  way  like  this,  some  caution  is 
necessary  on  the  part  of  the  public.     In  Bolch  v.  Smith,  7   Hurlst.  &  N.  736,  the 
workmen  in  a  goverment  dock-yard  were  permitted  to  use  certain  water-closets  erected 
for  their  accommodation,  and  for  that  purpose  to  use  certain  paths  aci'oss  the  dock- 
yard.    The  defendant,  a  goveinment  contractor,  was  permitted  to  erect  in  the  dock- 
[187]-yard  certain  machinery  for  the  purpose  of  his  work.     He  erected  across  a  path 
which  led  to  one  of  the  water-closets  a  revolving-shaft,  partly  covered  with  planks. 
The  plaintiff',  a  woi'kman  in  the  dock-yard,  having  gone  along  this  path  to  the  water- 
closet,  on  his  return  stumbled,  and,  on  putting  out  his  hand  to  save  himself,  his  arm 
was  caught  by  the  shaft,  and  lacerated.     There  was  another  jxith  along  which   he 
might  have  gone,  but  the  one  he  used  was  the  more  convenient.     It  was  held  that 
the  defendant  was  not  liable  for  the  injury,  since  he  was  under  no  obligation  to  fence 
the  shaft,  and  the  defect  in  the  fencing  was  apparent.     In  Cornman  v.  The  Eastern 
Counties  Eailvay  Coiiipani^,  i  Hurlst.   &  N.  7.S1,  the  defendants,  a  railway  company, 
had  on  their  platform,  standing  against  a  pillar  which  passengers  passed  in  going  to 
and  coming  from  the  trains,  a  portable  weighing  machine,  which  was  used  for  weighing 
passengers'  luggage,  and  the  foot  of  which  projected  about  six  inches  above  the  level 
of  the  platform,     it  was  unfenced,  and  had  stood  in  the  same  position,  without  any 
accident  having  occurred  to  persons  passing  it,  for  about  five  yeai-s.     The  plaintiff', 
being  at  the  station  on  Christmas  Day  inquiring  for  a  parcel,  was  driven  by  the  crowd 
against  the  machine,  caught  his  foot"  in  it,  and  fell  over  it.     It  was  held  that  there 
was  no  evidence  of  negligence  on  the  part  of  the  company  to  go  to  the  jury,  the 
machine  being  in  a  situation  in  which  it  might  have  been  seen,  and  the  accident  not 
being  shewn  to  be  one  which  could  have  been  reasonably  anticipated.     Bramwell,  B., 
in  delivering  judgment,  says:  "In  such  a  case,  it  is  always  a  question  whether  the 
mischief  could  have  been  reasonably  foreseen.     Nothing  is  so  easy  as  to  be  wise  after  the 
event.     But  here  no  witness  stated  that  he  would  have' known  that  the  position  of  the 
weighing-machine  was  likely  to  cause  danger.      I  adopt  the  rule  stated  by   [188] 
Wdhams,  J.,  in  Toamey  v.  The  Brighton  Railway  Comjmu/,—' It  is  not  enough  to  say 
that  there  was  some  evidence.     A  scintilla  of  evidence,  or  a  mere  surmise  that  there 

(a)  The  Great   Western  Railway  Company  of  Canada  v.   Braid,  and   The  Same  v. 
Fawcett,  1  Moore's  P.  C.  (N.  S.)  101. 

(h)  See  Bobbins  v.  Jones,  15  C.  B.  (N.  8.)  221. 
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may  have  been  uegligeuce  on  the  part  of  the  defendants,  clearly  would  not  justify 
the  judge  in  leaving  the  case  to  the  jury  :  there  must  be  evidence  on  which  they 
might  reasonably  and  properly  conclude  that  there  was  negligence.'  Heie,  the 
evidence  was  that  the  company  might  reasonably  have  anticipated  that  no  mischief 
could  occur,  since  no  mi.schief  had  resulted  from  keeping  the  machine  in  the  position 
ill  which  it  stood  for  so  long  a  period."  Here,  the  bridge  had  been  erected  ten  years, 
and  no  accident  had  happened  there.  In  Marfell  v.  The^'South.  IFaks  Railwai/  Cmapany, 
8  C.  B.  (X.  S.)  .525,  5.34,  Erie,  C.  J.,  says:  "The  undefined  latitude  of  meaning  in 
which  the  word  'negligence'  has  been  used,  appears  to  me  to  have  introduced  the 
evil  of  uncertain  law  to  a  pernicious  extent ;  and  I  think  it  essential  to  ascertain  that 
there  was  a  legal  duty,  and  a  breach  thereof,  before  a  party  is  made  liable  by  reason 
of  negligence."  The  evidence  here  shewed  that  the  accident  was  one  of  an  extra- 
ordinary and  unforeseen  nature. 

Erle,  C.  J.  I  think  this  rule  .should  be  discharged.  The  question  seems  to  me 
to  have  been  one  peculiarly  for  the  jury,  viz.  whether  the  defendants  exercised 
reasonable  care  and  skill  in  the  construction  of  this  bridge  which  passengers  goinu- 
by  their  railway  were  invited  to  use.  The  evidence  given  on  the  part  of  the  plamtift', 
was,  that  it  was  not  constructed  with  rea.sonable  skill :  and  I  think  the  judge  clearly 
would  not  have  been  justified  in  taking  upon  himself  as  a  matter  of  law  to  determine 
HS  to  the  propriety  of  its  construction,  and  withdraw  that  question  from  the  jury. 
There  being,  then,  evidence  for  the  jury,  and  it  being  [189]  within  their  province  to 
decide  upon  it,  and  they  having  done  so,  and  having  also  found  that  the  deceased  himself 
did  nothing  to  contribute  to  the  accident,  I  think  we  ought  not  to  disturb  their  verdict. 

WiLLE.s,  J.     I  am  of  the  same  opinion. 

Byles,  J.  I  also  am  of  opinion  that  this  rule  should  be  discharged.  I  was  struck 
at  tii-st  by  the  observation  of  Air.  James  :  but  the  fact  is,  that  the  defect  itself,  as  we 
now  see,  is  not  obvious  to  any  one  who  looks  at  the  bridge  :  and,  further'  than  that, 
the  danger  from  the  defect,  even  if  the  defect  icere  obvious,  would  not  be  apparent : 
and,  that  being  so,  and  the  bridge  being  a  nearer  mode  of  access  to  the  railway  from 
the  house  from  which  the  deceased  came,  he  was  invited  by  the  company  to  pass  over 
the  bridge,  which  had  a  defect  in  it  which  was  not  obvious,  and  the  danger  from  which 
was  not  apparent.  In  addition  to  that,  it  is  to  be  recollected  that  the  jury  have 
negatived  all  carelessness  on  the  part  of  the  deceased.  The  simple  question  is,  was 
this  an  improper  structure.  The  plaintifl''s  witnesses  stated  that  it  was  :  and  they 
stood  uncontradicted,  and  their  judgment  is  sustained  by  the  event.  It  was  purely 
a  question  for  the  jury. 

Ke.vtinl;,  J.  I  am  of  the  same  opinion.  No  doubt,  the  jury  might,  if  so  minded, 
have  found  that  there  was  no  negligence  on  the  part  of  the  company.  And  it  certainly 
seemed  to  me  that  there  was  a  very  strong  case  for  the  company.  If  I  had  been  upon 
the  jury,  I  do  not  say  that  I  should  have  found  the  same  way,  though  I  do  not  at  all 
mean  to  inti-[190]-mate  an  opinion  that  they  should  not  have  found  as  they  did. 

Rule  discharged  {a). 

MuRCHiE  V.  Black.     June  3rd,  1865. 

[S.  C.  U  L.  J.  C.  P.  337  ;  12  L.  T.  73.5;  11  Jur.  N.  S.  608;  13  W.  K.  896.] 

A.   was  possessed  of  a  piece  of  land  which  was  laid  out  for  building  and  ofiered  for 
sale  in  lots,  subject  to  certain  conditions,  one  of   which  was  as  follows: — "The 

(a)  See  NkhoJmn  v.  The  LancaMre  and  Yorkshire  llaUway  Company,  3  Hurlst.  & 
Colt.  534.  There,  the  plaintili',  a  passenger  by  the  defendants'  railway,  was  set  down 
at  Thornhill  Lees  after  dark  on  the  side  of  the  line  opposite  to  the  station  and  place 
of  egress.  The  train  was  detained  more  than  ten  minutes  at  Thornhill  Lees,  and 
from  its  length  blocked  up  the  ordinary  crossing  to  the  station,  which  is  on  the  level. 
The  ticket^coUector  stood  near  the  crossing  with  a  light,  telling  the  passengers,  as  they 
delivered  their  tickets,  to  "pass  on."  The  plaintiff  passed  down  the  train  to  cross 
behind  it,  and  from  the  want  of  light  stumbled  over  some  hampers  put  out  of  the  train, 
and  was  injured.  The  practice  of  passengers  had  been  to  cross  behind  the  train,  when 
long,  without  interference  from  the  railway  company.  It  was  held  that  these  facts 
disclosed  evidence  for  the  jury  of  negligence  on  the  part  of  the  company. 
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purchaser  will  bo  required  to  covenant  to  build  according  to  the  elevation  of  lot  2, 
or  such  other  elevation  as  the  vendor  shall  approve."  By  another  condition  it  was 
provided  that  the  walls  between  the  several  lots  when  built  should  be  deemed  party- 
walls,  and  that,  if  erected  by  the  purchaser  of  any  one  of  such  lots,  the  owner  of 
the  adjoining  lot  should  be  bound  to  pay  him  one  half  the  cost  if  he  should  make 
use  of  the  same.— On  the  12th  of  May,  1863,  the  defendant  became  the  purchaser 
of  lot  6,  and  on  the  26th  the  plaintitt'  became  the  purchaser  of  lot  7,  both  purchases 
beino-  declared  to  be  "subject  to  the  above  conditions." — When  the  plaintifl' took 
possession  of  lot  7,  there  was  on  it  an  antient  wall  15  feet  high  adjoining  lot  6  ; 
and  the  plaintiff  raised  this  wall  to  the  height  of  24  feet.— 1  he  defendant  afterwards 
took  possession  of  lot  6,  and  proceeded  to  excavate  the  land  for  the  purpose  of 
erecting  thereon  a  building  in  accordance  with  his  agreement.  This  was  done  in  a 
proper  "manner,  and  so  as  not  to  have  affected  the  antient  wall  on  lot  7  if  it  had 
remained  in  its  original  state:  but  the  withdrawal  of  so  much  of  the  Literal  suppoi't 
of  lot  7  rendered  the  .soil  insufficient  to  sustain  the  additional  weight  which  the 
plaintiff  had  placed  thereon,  and  the  building  in  consequence  fell: — Held,  that  the 
defendant  was  not  liable  ;  he  having  done  no  more  than  he  was  required  (or  licensed) 
by  his  agreement  with  A.  to  do. 

This  was  an  action  to  recover  compensation  for  damages  alleged  to  have  been 
sustained  by  the  plaintifl'  by  reason  of  the  defendant's  having  caused  the  plaintiff's 
[191]  house  to  fall  down.  The  cause  came  on  to  be  tried  before  Shee,  J.,  at  the 
Carlyle  Spring  Assizes,  1864,  when  a  verdict  was  found  for  the  plaintiff,  by  consent, 
subject  to  terms  embodied  in  an  order  of  Nisi  Prius  thereupon  made,  for  the  money 
claimed  in  the  declaration,  and  subject  to  the  following  case  : — 

1.  On  the  10th  of  February,  186J,  Francis  Graham  was  seised  in  fee-simple  in 
possession,  by  virtue  of  a  purchase  and  conveyance  from  one  Edwin  Hough,  of  certain 
lauds  and  premises  situate  on  the  south  side  of  Devonshire  Sti'cet,  in  the  city  of 
Carlisle.  They  consist  of  the  pieces  of  land  described  on  a  plan  annexed  to  the  case 
as  lots  6,  7,  8,  9,  10,  and  11 

2.  On  the  10th  of  February,  1862.  the  said  Francis  Graham  conveyed  the  said 
lands  to  Edwin  Hough  by  way  of  mortgage  in  fee,  to  secure  the  re-payment  of  200ol. 
advanced  by  the  said  Edwin  Hough  to  the  said  Francis  Graham.  Before  Francis 
Graham's  said  purchase,  the  lands  so  purchased  by  him  had,  with  other  pieces  of  land 
also  situate  on  the  south  side  of  the  said  street,  and  which  ai'C  described  in  the  said 
plan  as  lots  1.  2,  3,  4,  and  5,  been  laid  out  by  Mr.  Hough  in  lots  as  shewn  in  the  said 
plan,  for  building  purposes.  Of  the  lands  so  laid  out,  lots  1,  2,  3,  4,  and  -5,  had  before 
Francis  Graham's  said  purchase  been  sold  by  Mr.  Hough,  who  at  the  time  of  such  sale 
was  seised  thereof  in  fee-simple  in  possession.  Lots  2,  3,  and  4,  and  part  of  lot  5,  had 
been  built  upon  before  the  27th  of  March,  1863. 

3.  After  the  said  purchase  by  the  said  Francis  Graham,  and  before  the  27th  of 
March,  1863,  Francis  Graham  had  sold  lots  9  and  1 1  ;  and  the  same  had  been  conveyed 
to  the  purchaser  thereof. 

4.  On  March  27th,  1863,  the  lands  described  on  the  plan  as  lots  6,  7,  8,  and  10, 
were  put  up  for  sale  by  auction  in  sepai'ate  lots ;  but  no  sale  of  any  lot  then  [192] 
took  place.  On  the  30th  of  April,  1863,  a  verbal  agreement  was  made  between  the 
said  Francis  Graham  and  the  defendant,  with  the  consent  of  the  said  Edward  Hough, 
for  the  purchase  by  the  defendant,  by  private  contract,  of  lot  6 ;  and,  on  the  12th  of 
May,  1863,  an  agreement  in  writing  embodying  the  terms  of  the  said  verbal  agree- 
ment, and  which  agreement  in  writing  had  been  prepared  on  and  dated  the  30th  of  April, 
1863,  was  signed  by  the  said  Francis  Graham  and  the  defendant  (a).     The  conditions 

(a)  This  agreement  was  written  at  the  foot  of  the  conditions,  and  was  as  follows  : — 
"Memorandum  of  agreement  made  the  30th  of  April,  1863,  between  Francis  Graham, 
of,  &c.,  owner  of  the  above-mentioned  premises,  of  the  one  part,  and  George  Black, 
of,  &c.,  builder,  of  the  other  part,  witnesseth  that  the  said  Francis  Graham  doth  hereby 
declare  the  said  George  Black  the  purchaser  of  the  said  premises  suljject  to  the  above 
conditions  so  far  as  the  same  are  applicable  to  a  sale  by  a  private  contract,  at  the  price 
or  sum  of  4191.  4s. :  And  the  said  George  Black  doth  hereby,  for  himself,  his  heirs, 
executors,  and  administrators,  covenant,  promise,  and  agree  with  and  to  the  said 
Francis  Graham,  that  he  the  said  George  Black,  his  heirs,  executors,  or  administrators, 
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of  sale  referred  to  in  the  said  agreement  contained  the  following  stipulation, — "  The 
purchaser  will  be  required  to  covenant  to  build  according  to  the  elevation  of  lot  2,  or 
such  other  elevation  as  the  vendor  shall  approve  ;  '  and  also  the  following, — "  The 
walls  between  lot  5  and  this  lot,  and  this  lot  and  lot  7,  and  between  lots  7  and  8,  and 
between  lots  S  and  9,  and  between  lots  9  and  10,  and  between  lots  10  and  11,  shall, 
when  built,  be  deemed  party-walls ;  and,  if  erected  by  the  purchaser  of  any  one  of 
such  lots,  the  owner  of  the  adjoining  lot  shall  be  bound  to  pay  to  him  one  half  the 
cost  of  erecting  [193]  such  wall,  whenever  the  owner  of  such  adjoining  lot  shall  make 
use  of  the  same."  By  the  expression  "elevation  of  lot  2,"  occurring  in  the  said  con- 
ditions, is  meant  the  elevation  of  the  building  then  standing  on  the  lot  described  in 
the  plan  as  lot  2. 

5.  On  the  26th  of  May,  1863,  an  agreement  w-as  made  between  the  said  Francis 
C4raham  and  the  plaintiff,  with  the  consent  of  the  said  Edwin  Hough,  for  the  purchase 
by  the  plaintiff  of  lot  7,  and  an  agreement  dated  May  26th,  1S63  (a),  was  thereupon 
signed  by  the  plaintiff'  and  the  said  Francis  Graham.  The  conditions  referred  to  in 
the  said  last-mentioned  agreement,  the  plan,  and  lots  referred  to  in  the  said  last- 
mentioned  conditions,  are  the  same  as  those  referred  to  in  the  conditions  of  sale 
mentioned  in  the  agreement  of  the  30th  of  April,  1863,  and  signed  on  the  12th  of  May, 
1863,  of  which  said  agreement,  and  of  the  conditions  referred  to  therein,  the  plaintiff 
had  no  positive  knowledge  at  the  time  of  his  entering  into  the  said  agreement  of  the 
26th  of  May,  1863;  but  he  then  had  reason  to  suppose,  and  did  suppose,  that  the 
defendant  had  entered  into  an  agreement  corresponding  in  its  terms  and  conditions 
with  the  agreement  then  entered  into  V)y  him,  the  plaintiff". 

6.  On  the  29th  of  May,  1863,  the  plaintiff"  was  put  into  possession  by  Mr.  Graham 
of  lot  7,  with  Mr.  Hough's  consent,  and  continued  in  possession  thereof  till  the  house 
afterwards  erected  upon  it  fell. 

7.  Lots  6  and  7  so  respectively  purchased  by  the  plaintiff  and  defendant  were  plots 
of  land  on  which  respectively  buildings  stood  at  the  time  of  such  purchases  respectively. 
The  western  wall  of  the  old  building  standing  on  lot  7  was  an  ancient  wall,  having 
been  built  above  twenty  years.  It  stood  on  lot  7  [194]  at  the  time  of  its  purchase 
by  the  plaintiff',  and  remained  continuously  there  until  the  fall  of  the  plaintiffs 
building,  as  hereinafter  mentioned.  It  extended  from  Devonshire  Street  towards  the 
passage  parallel  with  Devonshire  Street,  described  on  the  plan  as  "  backway  to  the 
buildings;"  and,  when  the  plaintiff  was  put  into  possession,  it  stood  1.5  feet  above  the 
surface  of  lot  7.  The  intended  party-wall  between  lot  6  and  lot  7,  referred  to  in  the 
conditions  mentioned  in  the  respective  agreements  of  30th  of  April,  1863,  and  26th 
of  May,  1863,  would  have  cleared  every  part  of  the  above  mentioned  old  wall  at  the 
front  or  north  end,  and  for  about  two  thirds  of  the  length  :  for  the  remaining  third 
it  would  have  taken  away  about  2J  inches  of  the  old  wall  below  the  surface  of  the 
ground,  but  would  not  have  interfered  with  it  above  the  surface,  as  the  intended  party- 
wall  was  to  be  a  14  inch  wall  below  the  surface,  and  a  9  inch  wall  above  the  surface. 
The  said  old  wall  is  a  14  inch  wall  throughout,  inclusive  of  the  foundation. 

8.  The  plaintiff",  on  being  put  into  possession,  as  before  mentioned,  made  preparation 
for  altering  and  raising  the  old  building  so  then  standing  upon  lot  7,  a  vei'bal  under- 
standing having  been  come  to  between  himself  and  Mr.  Graham  at  the  timeof  his  agreeing 
to  purchase  that  lot,  that  the  building  to  be  erected  by  him  thereon  should  not  be 
immediately  constructed  in  accordance  with  the  elevation  of  lot  2,  but  that  he  should 
be  at  liberty  to  put  up  a  temporary  building  thereon  in  the  first  instance.  In  accord- 
ance with  this  understanding,  the  plaintiff  proposed  to  effect  the  alterations  of  the 
old  building  on  lot  7  by  leaving  the  western  wall  of  it  standing,  and  raising  its 
height. 

9.  The  plaintiff',  with  the  consent  of  Mr.  Graham,  but  without  the  knowledge  of 
Mr.  Hough,  raised  the  western  wall  of  the  old  building  to  the  height  of  [195]  twenty- 
four  feet  from  the  surface,  being  nine  feet  additional  to  its  former  height.  The  wall 
so  raised  formed  the  side  of  the  plaintiff's  house  next  to  lot  6.     The  alterations  so 

shall  and  will  well  and  faithfully  pay  the  said  sum  of  4191.  4s.  to  him  the  said  Francis 
Graham,  his  executors  or  administrators,  for  and  as  the  purchase-money  of  the  above- 
mentioned  premises  accordingly."  . 

(a)  This  agreement  was  in  precisely  the  same  form  as  that  set  out  m  p.  192,  note  (a), 
relating  to  lot  6. 
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made  by  the  plaintiff  were  completed  on  the  7th  of  July,  1863.  The  raising  of  this 
wall  and  the  building  of  the  plaintift"s  house  made  a  considerable  addition  to  the 
weight  of  the  wall  as  it  was  before  it  was  raised.  About  one  third  more  suppoi-t  was 
needed  for  the  raised  wall  and  the  new  house  than  had  been  required  for  the  support 
of  the  old  wall  as  it  stood  when  the  plaintifl'  was  put  into  possession.  When  the 
lateral  support  of  the  eaith  is  removed,  more  labour  and  matei'ial  is  required  oi'  greater 
risk  is  incurred  in  supporting  a  heavier  building  than  is  required  or  incurred  in  support- 
ing a  lighter  building ;  such  increase  of  labour  and  material  or  risk  was  small  in  the 
case  of  the  plaintiff's  raised  wall,  as  compared  with  the  wall  before  it  was  so  raised  : 
but  such  increase  existed,  and  a  builder  contracting  for  the  support  of  the  respective 
buildings  would  take  it  into  consideration,  but  would  estimate  it  at  less  than  20s.  The 
house  built  by  the  plaintiff  was  a  lighter  house  than  a  house  would  have  been,  erected 
according  to  the  elevation  of  lot  2. 

10.  On  the  3rd  of  August,  1863,  the  defendant  took  possession  of  lot  6,  and  made 
preparations  to  pull  down  the  old  buildings  standing  upon  it,  and  to  build  thereon  a 
new  house  according  to  his  agreement  dated  the  30th  of  Apill,  1863,  and  the  conditions 
therein  referred  to ;  and  for  that  purpose  he  proceeded  to  make  the  excavations  in 
lot  6  for  the  said  new  house  to  be  erected  thereon.  In  consequence  of  the  excavations 
so  made,  and  before  they  were  completed,  the  plaintiff's  building  on  lot  7  gave  way, 
and  on  the  1st  of  Septeml.ier,  1863,  fell. 

11.  The  excavations  so  made  were  in  accordance  [196]  with  the  defendant's  said 
agreement  of  the  30th  of  Ajiril,  1863,  and  the  conditions  therein  referred  to;  and 
were  such  excavations  as  were  required  for  a  building  similar  to  those  on  lot  2,  the 
elevation  of  which  is  referred  to  in  the  .said  conditions.  The  said  excavations  were  of 
considerable  depth  below  the  surface  of  lot  6,  which  was  on  the  same  level  as  the 
surface  of  lot  7.  They  were  entirely  within  lot  6,  and,  at  the  time  when  the  house 
fell,  had  not  approached  within  some  feet  of  the  plaintiff's  wall.  The  earth  then  left 
unexcavated  on  lot  G  adjoining  lot  7  was  more  than  sufficient  to  support  the  earth  in 
lot  7  in  its  natural  state  without  any  superincumbent  weight ;  but  it  was  insufficient 
to  support  the  earth  of  lot  7  with  the  superincumbent  weight  of  the  plaintiff's  building 
thereon,  as  that  building  was  after  the  wall  had  been  raised  ;  and  it  was  not  such  as 
in  the  opinion  of  competent  builders  or  architects  could  have  been  relied  on  to  support 
the  earth  of  lot  7  with  the  superincumbent  weight  of  the  old  building  before  it  was 
raised.  The  probabilities  are  that  the  excavations  which  caused  the  fall  of  the 
plaintill's  house  would  have  caused  the  fall  of  the  old  wall  in  its  unaltered  state. 

12.  The  proper  means  for  supporting  such  a  building  as  the  plaintiff's,  either  in 
its  original  or  altered  state,  when  the  lateral  support  of  the  earth  adjoining  is  removed, 
are,  by  under-pinning  or  under-propping,  which  consists  in  taking  away  earth  upon 
which  the  building  stands,  and  inserting  brick  pillars,  or  wooden  posts,  in  its  place. 
This  was  not  done  with  respect  to  the  plaintift"s  house.  The  only  means  taken  for 
its  support  were  the  placing  stays  or  pr'ops  against  the  side  of  it,  which  was  done  on 
three  several  occa.sions,  about  the  20th,  25th,  and  31st  of  August,  when  shrinks  or 
cracks  shewed  themselves  in  the  house  ;  but  which  means  were  quite  insufficient. 

[197]  13.  After  the  building  had  began  to  crack,  and  until  within  a  day  or  two 
of  its  fall,  it  might  have  been  saved  had  the  proper  means  been  resorted  to  ;  but  neither 
the  plaintiff"  or  the  defendant  would  incur  the  expense  of  resorting  to  them.  Neither 
party  placed  any  impediment  in  the  way  of  the  other's  supporting  the  building  by 
any  means  the  other  might  think  proper;  and  each  expressed  his  readiness  to  assist 
the  other,  disclaiming  at  the  same  time  his  own  obligation  to  support  the  house,  and 
insisting  that  such  obligation  rested  on  the  other.  Thus  the  stays  were  put  up  by  the 
co-operation  of  both,  as  an  act  of  mutual  concession  ;  but  the  means  known  by  both 
to  be  effectual  for  supporting  the  house,  were  omitted 

14.  No  conveyance  of  either  lot  6  to  the  defendant  or  of  lot  7  to  the  plaintiff"  was 
executed  until  after  the  plaintift"'s  house  fell,  in  the  manner  stated. 

15.  The  court  was  to  be  at  liberty  to  draw  all  inferences  of  fact  which  a  jury  would 
be  justified  in  drawing. 

The  question  for  the  decision  of  the  court  was,  whether  the  plaintiff  was  entitled 
to  recover.  If  he  was  entitled  to  recover,  judgment  was  to  be  entered  for  him  for 
2611.,  the  agreed  amount  of  damages,  and  costs,  to  be  taxed.  If  the  plaintilf  was  not 
entitled  to  recover,  judgment  was  to  be  entered  for  the  defendant,  with  costs,  to.be 
taxed. 
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E.  James,  Q.  C.  (with  whom  was  T.  Jones),  for  the  plaintiff  (a).  Whei-e  one  who 
is  the  owner  of  an  entire  [198]  property  separates  it  and  conveys  one  portion  to  one 
purchaser  and  the  other  to  another,  whether  simultaneously  or  not,  and  in  whatever 
order  of  time,  each  portion  remains  impressed  with  the  same  burthens  and  the  same 
rights  that  belonged  to  it  whilst  there  was  unity  of  ownership.  Thus,  when  Graham 
sold  lot  6  to  the  defendant,  he  reserved  to  himself  the  right  to  have  the  support  of 
the  land  of  lot  6  for  his  building  on  lot  7.  This  is  the  rule  laid  down  in  Gale  on  Ease- 
ments, 3rd  edit.  S3  et  seq.,  founded  (amongst  others)  upon  the  decision  of  the  court  of 
Exchequer  in  Richards  v.  Bose,  9  Exch.  ait*,  that,  where  several  houses  belonging  to 
the  same  owner  are  built' together,  so  that  each  requires  the  mutual  support  of  the 
neighbouring  house,  and  the  ownier  parts  with  one  of  the  hou.ses,  the  right  to  such 
mutual  support  is  not  thereby  lost ;  the  legal  presumption  being  that  the  owner 
reserves  to  himself  such  right,  and  at  the  same  time  grants  to  the  new  owner  an  equal 
right :  and,  consequently,  if  the  owner  parts  with  several  of  the  houses  at  different 
times,  the  possessors  still  enjoj'  the  right  to  mutual  support,  the  right  being  wholly 
independent  of  the  question  of  the  priority  of  their  titles.  The  case  states  that  the 
excavation  on  the  defendant's  land  would  have  brought  down  the  building  on  the 
plaintiH's  land  as  it  originally  stood  :  the  addition,  therefore,  to  the  superincumbent 
weight,  cannot  affect  the  question.  In  Jone^  v.  Tapliv//,  13  W.  Rep.  617,  the  House 
of  Lords  held, — reversing  several  previous  deci-[199]-sions, — that  the  owner  of  a 
house  has  no  right  to  obstruct  his  neighbour's  lights  because  his  neighbour  has  thought 
fit  to  enlarge  them.  The  same  principle  applies  here  :  the  plaintiff"  had  a  right  to  build 
as  he  did  upon  his  own  soil,  but  his  so  doing  did  not  deprive  the  defendant  of  his 
right.  The  additional  weight  was  contemplated  by  the  conditions  on  which  both 
portions  of  the  property  were  sold.  The  rule  as  laid  down  in  Richards  v.  Rose  is 
re-affirmed  by  Parke,  B.,  in  Gayford  v.  Nir.holU,  9  Exch.  702,  708.  The  same  rule  was 
applied  in  Fyer  v.  Carti  r,  1  Harlst.  &  N.  916,  to  the  easement  of  a  drain  The  plaintiff's 
and  defendant's  houses  adjoined  each  other.  They  had  formerly  been  one  house,  and 
were  converted  into  two  by  the  owner  of  the  whole  property.  Subsequently,  the 
defendant's  house  was  conveyed  to  him,  and  after  that  the  plaintiff  took  a  conveyance 
of  his  house.  At  the  time  of  these  conveyances  a  drain  ran  under  the  plaintiffs  house, 
and  thence  under  the  defendant's,  and  discharged  itself  into  the  common  sewer. 
Water  from  the  eaves  of  the  defendant's  house  fell  on  the  plaintiff's  house,  and  then 
ran  into  a  drain  on  the  plaintiff's  premises,  and  thence  through  the  drain  into  the 
common  sewer.  The  plaintift"s  house  was  drained  through  this  drain.  It  was  held 
that  the  plaintiff  was,  by  implied  grant,  entitled  to  have  the  use  of  the  drain  as  it 
was  used  at  the  time  of  the  defendant's  purchase  of  his  house.  Watson,  B.,  in  deliver- 
ing the  judgment  of  the  court,  there  says  :  "It  seems  in  accordance  with  reason  that, 
where  the  owner  of  two  or  more  adjoining  houses  sells  and  conveys  one  of  the  houses 
to  a  purchaser,  that  such  house  in  his  hands  should  be  entitled  to  the  benefit  of  all  the 
drains  from  his  house,  and  subject  to  all  the  drains  then  necessarily  used  for  the  enjoy- 
ment of  the  adjoining  house,  and  that  without  express  reservation  or  grant,  inasmuch 
as  he  purchases  the  house  such  as  it  is.  [200]  If  that  were  not  so,  the  inconveniences 
and  nuisances  in  towns  must  be  very  great.  The  same  law  must  apply  to  all  kinds 
of  easements.  Brown  v.  Bobim,  4  Hurlst.  &  N.  186,  is  a  very  strong  case.  There, 
the  plaintiff"  was  owner  of  a  house  erected  in  1834  on  solid  ground.  Previously  to  the 
building  of  the  house,  a  portion  of  the  minerals  had  been  gotten  under  a  garden  which 
adjoined  the  house.  In  1838,  a  portion  of  the  minerals  was  gotten  under  the  defen- 
dant's land,  which  adjoined  the  garden.  In  185-5,  the  defendant  commenced  getting 
out  the  rest  of  the  minerals  under  his  land.  In  1857,  the  plaintiff's  land  sank,  and_  the 
house  was  injured  by  the  defendant's  mining  operations.  It  was  found  by  the  jury 
that  the  sinking  of  "the  plaintiff's  land  was  caused  by  the  defendant's  workings  ;  that 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  :— 

"  1.  That  the  plaintiff  was  entitled  to  have  his  house  supported  by  the  soil  of 
lot  6. 

"  2.  That  the  defendant  was  liable  for  having  so  dealt  with  the  soil  of  lot  6  as  to 
deprive  the  plaintiff's  house  of  such  support : 

"  3.  That  the  defendant  was  liable  for  having  cau.sed  the  plaintiff's  house  to  fall  by 
reason  of  his  having  excavated  the  soil  of  lot  6  negligently  and  without  taking  the 
proper,  usual,  and  reasonable  precaution  for  supporting  the  plaintiff's  house." 
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some  damage  would  have  happened,  but  not  to  the  same  extent,  if  the  garden  ground 
had  been  left  solid  ;  that  the  defendant  knew  of  the  excavations  under  the  garden ; 
that  the  land  would  have  sunk  in  just  the  same  whether  there  was  a  house  on  it  or 
not ;  and,  lastly,  that  the  damage  to  the  plaintiff's  house  by  the  sinking  was  3001.,— 
2.501.  occasioned  solely  by  the  defendant's  workings,  and  .501.  damages  caused  in  part 
by  the  excavation  under  the  garden.  It  was  held,— first,  that,  inasmuch  as  the  sinking 
of  the  plaintiff's  land  was  in  no  way  caused  by  the  weight  of  the  house,  the  plaintiff 
was  entitled  to  recover  whether  he  had  acquired  a  right  to  support  for  his  foundations 
by  the  defendant's  soil,  or  not,— secondly,  that,  although  the  excavation  under  the 
garden  contributed  to  the  extent  of  501.  to  cause  the  damage,  the  plaintiff  was  entitled 
to  the  whole  3001.,  because,  if  the  defendant  had  not  done  the  wrongful  act  complained 
of,  no  part  of  the  damage  would  have  occuri-ed.  Slroijan  v.  Knowles,  6  Hurlst.  &  N. 
•i54,  was  decided  upon  tbe  same  principle.  To  the  same  effect  is  the  judgment  of  [201] 
Lord  Cranworth,  C,  in  'The  Caledonian  Railway  Compani/  v.  Sprot,  2  Macq.  449.  In 
Dwjdale  V.  Robertson,  3  K.  &  J.  695,  it  was  held  that  there  is  a  prima  facie  inference 
at  common  law,  upon  every  demise  of  minerals  or  other  subjacent  strata,  where  the 
surface  is  retained  by  the  lessor,  that  the  lessor  is  demising  them  in  such  a  manner  as  is 
consistent  with  the  retention  by  himself  of  his  own  I'ight  of  support ;  and  that,  in  the 
absence  of  express  words  shewing  cleaily  that  he  has  waived  or  qualified  his  right,  the 
presumption  is  that  what  he  retains  is  to  be  enjoyed  by  him  modo  et  forma,  and  with 
the  natural  support  which  it  possessed  before  the  demise.  In  The  North  Eastern 
Railway  Company  v.  Elliott,  29  Law  J.,  Ch.  808,  it  was  held  that  although,  as  between 
conterminous  owners,  the  lateral  support  of  a  neighbour's  soil  can  only  be  claimed  for 
the  surface  of  the  land  in  its  natural  state,  yet,  where  a  person  sells  land  to  another, 
to  be  used  for  an  express  purpose,  he  will  not  be  allowed  to  derogate  from  his  own 
grant  by  doing  an^'thing  in  the  adjacent  soil  which  unfits  the  land  sold  for  the  purpose 
for  which  it  was  sold.  Vice-Chancellor  Page  Wood,  in  delivering  judgment,  there 
says  :  "  I  have  to  consider  what,  looking  to  all  the  authorities,  should  be  the  applica- 
tion of  those  authorities  to  a  state  of  circumstances  such  as  this.  The  soil  which  is 
bought  by  the  company  of  the  proprietor  Mi'.  Boulcott,  has  a  natural  support,  if  I  may 
so  call  it,  that  is,  the  support  of  the  original  earth,  to  the  extent  that  these  pillars  are 
not  removed,  and  has  also  the  additional  support  of  the  water  under  the  circumstances 
of  the  accident  which  took  place  (ay  ;  which  state  of  things  has  been  allowed  to  con- 
tinue for  forty  years.  The  authorities, — especially  The  Caledonian  Railivay  Company 
V.  Sprot, — have  determined,  that  first,  at  common  law,  wholly  [202]  independent  of 
any  question  of  conveyance  by  the  one  owner  to  the  other,  and  the  two  owners  being 
at  arm's  length,  it  may  be,  and  having  no  connection  with  each  other,  there  exists  the 
right  to  have  the  soil  in  its  natural  state  supported  by  the  adjacent  soil  of  the  owner 
of  the  adjoining  property  ;  and  that  owner  can  do  nothing  by  removing  any  portion 
of  his  soil,  either  from  below  if  it  happens  to  be  so  situate,  or  laterally  if  it  is  adjacent, 
which  will  occasion  the  falling  in  of  the  adjoining  soil  from  its  natural  state.  The 
common  law  gives  no  further  right :  and,  if  a  man  choose  to  build  on  his  soil,  and  so 
to  place  an  additional  weight  upon  it,  he  is  not  entitled  to  any  support  for  that 
additional  weight.  Where,  however,  the  case  is  not  that  of  two  independent  Ian  i- 
owner.s,  but  of  the  owner  of  two  closes  conveying  one  of  those  closes  to  another  person, 
there  he  can  do  nothing  derogating  from  his  own  grant;  and,  if  he  has  conveyed  it 
for  the  express  purpose  of  having  buildings  erected  upon  it,  he  then  enters  into  an 
implied  contract  that  he  will  do  nothing  to  his  soil  which  will  prevent  the  soil  he  has 
granted  from  being  able  to  serve  the  purpose  for  which,  to  his  own  knowledge,  he  has 
conveyed  it ;  and  the  person  who  acquired  the  soil  under  these  circumstances  has  the 
additional  right  of  having  supjMrt  for  the  buildings,  or  for  whatever  else  may  be  the 
object  for  which  he  has  purchased  the  soil.  This  is  the  law,  as  decided  by  Tlie 
CaMoniau  Railway  Coinpanij  v.  Sprot."  These  authorities,  it  is  submitted,  abundantly 
shew  that  the  plaintiff'  is  entitled  to  recover  for  the  damage  done  to  his  premises. 
Manisty,  Q.  C.  (with  whom  was  Kemplay),  for  the  defendant  {af.     The  plaintiff 

(a)i  The  flooding  of  the  defendant's  mine. 

(af  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  follows  :  — 
"  1.  That,  on  the  facts  stated  in  the  case,  the  plaintiff  is  not  entitled  to  recover 
from  the  defendant  for  the  damages  sustained  by  the  falling  of  his  building  : 

"  2.  That  the  excavations  made  by  the  defendant  in  lot  6  were  such  as  under  the 
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had  no  such  right  of  sup-[203]-port  from  the  defendant's  land  as  to  entitle  him  to 
maintain  this  action.  The  authorities  referred  to  have  no  application.  This  case 
must  be  determined  upon  the  contract  and  the  specific  facts  found  in  the  special 
case.  The  plaintiff"  cannot  stand  in  any  better  position  than  his  vendor  .stood  in 
after  he  had  entered  into  the  contract  he  did  with  the  defendant.  Xow,  what 
was  the  state  of  things  at  that  time  1  The  vendor  Francis  Graham  was  the  owner 
of  several  plots  of  land  which  had  been  laid  out  for  building  purposes.  Graham 
having  that  object  in  view,  some  of  the  sites  having  already  been  sold,  lot  2,  which 
had  been  built  upon,  was  taken  as  the  standard  for  the  elevation  of  the  houses 
to  be  erected  on  the  other  lots :  and,  accordingly,  Graham  sold  lot  6  to  the 
defendant  under  a  contract  which  imposed  it  upon  him  as  a  condition  [204]  that 
he  should  erect  a  building  upon  that  lot  "according  to  the  elevation  of  lot  2,  or 
such  other  elevation  as  the  vendor  should  approve."  Lot  7  was  not  at  that  time  sold. 
Bj'  the  conditions  of  sale,  a  wall  between  lots  6  and  7  was  to  be  built,  and  the  person 
building  it  was  to  receive  from  his  neighbour  one  half  of  the  cost  thereof,  if  he  used 
it  as  a  party- wall.  The  case  expressly  find.s,  in  paragraph  11,  that  the  excavations 
made  by  the  defendant  on  his  land  were  in  accordance  with  his  agreement,  and  were 
such  excavations  as  were  required  for  a  building  similar  to  those  on  lot  2.  It  also 
finds  that  enough  earth  of  lot  6  was  left  unexcavated  to  support  lot  7  in  its  natural 
state,  and  without  the  superincumbent  weight  placed  there  by  the  plaintiff.  The  next 
paragraph  shews  that  the  proper  means  for  supporting  the  plaintiff's  premises  could 
not  be  resorted  to  without  going  upon  his  land.  This  the  defendant  would  not  be 
authorized  to  do,  and  consequently  the  law  casts  no  duty  upon  him  to  do  so.  [Byles,  J. 
Suppose  this  had  been  the  case  of  a  licence  to  build  on  the  adjoining  land, — would 
that  have  been  subject  to  the  implied  condition  that  the  licensee  should  not  so  build 
as  to  injure  a  structure  belonging  to  licensor?]  This  is  a  stronger  case  than  that. 
The  defendant  is  not  only  licensed,  but  required  to  build  in  a  given  manner.  For  these 
reasons,  it  is  submitted  that  none  of  the  cases  referred  to  have  any  analogy  whatever 
to  the  present. 

E  James,  Q.  C,  in  reply.  The  defendant  was  under  no  obligation  to  build  at  all : 
but,  if  he  did  build,  he  was  bound  to  do  so  with  due  regard  to  the  rights  which  the 
vendor  reserved  to  himself  or  his  assigns. 

Erle,  C.  J.  I  am  of  opinion  that  our  judgment  in  this  case  should  be  for  the 
defendant.  The  action  is  [205]  brought  against  him  by  an  adjoining  owner  for 
damage  alleged  to  have  been  sustained  by  the  plaintiff'  by  reason  of  his  (the  defen- 
dant's) having  excavated  the  soil  of  his  own  land,  and  so  deprived  the  plaintiff's  land 
of  the  lateral  support  to  which  he  claims  to  be  entitled.  The  plaintiff"  is  the  owner 
of  a  piece  of  land  described  in  the  case  as  lot  7,  and  the  defendant  is  the  owner  of 
lot  6  :  each  of  them  became  possessed  in  the  course  of  the  year  186.3  ;  the  conveyance 
to  the  defendant  being  in  April,  the  conveyance  to  the  plaintiff  in  May  of  that  year. 
Down  to  the  time  of  these  several  conveyances,  there  was  unity  of  possession  in  Francis 
Graham.  The  plaintiff  under  these  circumstances  stands  in  the  same  position  precisely 
as  if  lot  7  had  remained  in  the  vendor.  If  there  had  been  a  simple  conveyance  to  the 
defendant  of  lot  6,  lot  7  would  have  been  entitled  to  support,  as  well  at  law  as  in 
equity,  according  to  the  series  of  authorities  cited  by  Mr.  James.     But  the  question  is 

circumstances  stated  he  was  entitled  to  make  without  under-pinning  or  under-propping 
the  plaintiff's  building  : 

"  3.  That,  under  the  circumstances  stated,  the  plaintiff  was  not  entitled,  either  for 
his  old  building  or  for  his  altered  building,  to  the  support  of  the  soil  of  lot  6  which 
was  removed  by  the  defendant  in  making  his  excavations  in  that  lot : 

"  4.  That,  under  the  circumstances  stated,  the  defendant  was  under  no  obligation 
to  under-pin  or  under-prop  the  plaintiff's  building : 

"  5.  That,  under  the  circumstances  stated,  the  defendant  had  been  guilty  of  no 
breach  of  duty  or  wrongful  act  for  which  the  plaintiff  was  entitled  to  maintain  this 
action  : 

"  6.  That  the  plaintiff  became  possessed  of  lot  7  and  the  builduig  thereon,  subject 
to  the  right  of  the  defendant  to  pull  down  the  old  buildings  standing  on  lot  6,  and  to 
build  thereon  a  new  house,  according  to  the  agreement  of  the  30th  of  April,  1863,  and 
the  conditions  therein  referred  to,  and  for  that  purpose  to  raa,ke  the  excavations  in 
lot  6  without  under-pinning  or  under-propping  the  plaintift"'s  building." 
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whether  there  is  not  in  the  conveyance  of  the  30th  of  April,  1863,  that  which  justifies 
what  otherwise  would  have  been  an  actionable  wrong  on  the  pail  of  the  defendant.  If 
the  defendant  had  simply  dug  so  near  the  plaintiff's  land  as  to  deprive  it  of  the  lateral 
support  it  was  entitled  to,  he"  would  no  doubt  have  been  liable  to  an  action.  But  here 
the  vendor,  being  the  owner  of  both  lots,  sells  lot  6  to  the  defendant ;  and,  according 
to  the  terms  of  the  contract  by  which  it  is  conveyed  to  him,  he  makes  it  obligatory 
on  him  to  do,  or,  at  all  events,  within  the  provisions  of  that  contract,  he  was  only 
doing  his  duty  to  his  vendor  when  he  did,  the  act  which  brought  down  the  plaintiff's 
house.  That  is  how  the  case  stands  on  the  title  between  these  parties.  It  seems  to 
me  also  to  be  a  point  well  worthy  of  consideration,  whether,  assuming  that  the  plaintiff 
was  entitled  to  the  lateral  support  of  lot  6,  he  was  entitled  [206]  to  such  lateral 
support  for  a  building  of  much  greater  weight  than  that  which  originally  stood  upon 
it.  If  the  matter  were  gone  into,  it  seems  to  me  that  there  is  good  ground  for  saying 
that  by  imposing  a  heavier  burthen  on  the  land  he  would  lose  the  right  which  he 
otherwise  would  have  had.  Upon  the  first  ground,  however,  I  am  clearly  of  opinion 
that  the  defendant  is  entitled  to  judgment. 

WiLLE.s,  J.  I  am  of  the  same  opinion.  This  case  has  been  argued,  first,  with 
reference  to  the  plaintiff's  right  to  the  support  of  the  adjoining  land,  secondly,  with 
reference  to  the  contract  under  which  the  defendant  became  the  purchaser  of  his  land. 
If  the  plaintiff  had  the  right  he  asserts,  it  seems  to  me  that  that  which  my  Lord  has 
just  adverted  to  puts  an  end  to  it.  It  is  not  like  the  case  of  a  man,  having  one 
antient  window,  opening  out  another.  Where  an  addition  is  made  to  the  weight  of 
a  building,  the  whole  must  be  considered  as  one  entire  weight :  as,  if  a  carpenter 
undertake  to  make  a  table  capable  of  sustaining  a  pressure  of  1  cwt.,  and  the  customer 
puts  half  a  ton  upon  it,  and  it  breaks  in  consequence,  the  latter  cannot  complain  that 
the  former  has  failed  to  perform  what  he  undertook  to  do.  I  think  the  plaintiii  has 
by  his  own  act  destroyed  a  right  which  the  law  would  otherwise  have  given  him. 
Viewing  it  as  a  matter  of  contract,  I  am  also  of  opinion  that  the  defendant  is  entitled 
to  judgment.  He  has  done  no  more  than  by  his  engagement  with  his  vendor  he  was 
bound  to  do,  or  at  all  events  justified  in  doing 

Byles,  J.  I  am  of  the  .same  opinion.  Had  there  been  no  special  contract  here, 
and  no  superponderate  weight  upon  the  old  wall,  the  cases  referred  to  by  Mr.  James 
might  have  applied.  But  I  think  Mr.  Manisty  was  right  when  he  said  that  the  con- 
sideration of  those  [207]  authorities  was  unnecessary  here.  The  vendor  not  only 
licensed,  but  obliged  the  defendant  by  his  contract  to  build  as  he  has  done.  There 
is  no  stipulation  requiring  him  to  underprop  the  adjoining  building,  or  to  give  notice 
to  any  one:  and,  if  there  had  been  anything  requiring  him  to  give  notice,  the  13th 
paragraph  of  the  special  case  shews  that  the  plaintifi"  had  notice  of  what  was  going 
on.  It  is  agreed  that  the  defendant  did  nothing  more  than  he  was  obliged  to  do. 
There  was  no  pi'oof  here  of  the  extent  of  the  plaintift"s  addition  to  the  superincum- 
bent weight  of  the  building  on  lot  7  :  the  impossibility,  therefore,  of  saying  how 
much  of  the  damage  (if  any)  was  cau.sed  by  the  act  of  the  plaintiff  himself.  Upon 
both  grounds,  I  am  of  opinion  that  the  defendant  is  entitled  to  judgment. 

Montague  Smith,  J.  I  also  am  of  opinion  that  the  defendant  is  entitled  to  judg- 
ment. It  is  not  denied  that  prima  facie  the  owner  of  land  is  entitled  to  the  lateral 
support  of  the  land  of  his  neighbour.  The  right  is  an  implied  one,  and  capable  of 
being  rebutted  by  the  existence  of  stipulations  which  are  inconsistent  with  it.  It 
seems  to  me  that  there  are  such  stipulations  here.  The  vendor,  when  he  agi-eed  to 
sell  lot  6  to  the  defendant,  put  him  under  an  obligation,  or  at  all  events  licensed  him, 
to  do  as  he  did.  He  must  have  contemplated  the  consequences  which  ensued.  His 
own  wall  might  have  ciacked,  even  if  no  addition  had  been  made  to  it.  Was  it 
the  defendant's  duty  under  the  circumstances  to  prop  up  the  wall,  or  the  plaintiff's  1 
1  think  the  latter ;  and  that,  upon  the  true  construction  of  the  stipulations  in  his 
agreement,  the  defendant  is  not  liable  for  the  injury  done  to  the  plaintift's  building. 
Upon  the  other  point,  it  is  unnecessary  to  give  any  opinion.  My  judgment  turns 
upon  the  conti'act. 

[208]  WiLLES,  J.  I  would  wish  to  refer  to  a  case  which  has  a  considerable 
bearing  upon  the  subject  in  hand,  viz.  Roidiotham  v.  IVihon,  6  Kllis  &  B.  .593.  That 
was  an  action  for  injuring  the  plaintiffs  reversion,  by  removing  the  minerals  without 
leaving  support  to  the  surface,  on  which  were  houses  more  than  twenty  years  old ; 
whereby  the  houses  were  injured.     On  a  special  case  it  appeared  that,"ninety  years 
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before  the  action,  the  locus  in  quo  was  inclosed  by  an  award  made  under  an  inclosure 
act ;  that  the  surface  was  allotted  to  one  Pears,  whose  estate  the  plaintiff  had,  and 
the  minerals  to  one  Howlett,  whose  estate  the  defendant  had  ;  that,  on  the  face  of 
the  award,  it  was  stipulated  that  the  allottees  of  the  mines  should  have  libertv  to  work 
the  mines,  and  the  allottees  of  the  surface  should  have  no  claim  to  compensation  for 
any  consequent  sinkiiuj;  of  the  surface.  Pears  executed  the  award  as  a  deed.  Hewlett 
did  not  execute  it,  but  accepted  the  allotment  under  it.  The  houses  were  afterwards 
built.  By  the  defendant's  mining,  without  negligence,  the  sui'face  unavoidably  sank. 
It  was  held  by  the  court  of  Queen's  Bench  that  it  sufficiently  appeared  that,  upon  the 
severance  of  the  minerals  and  the  surface,  the  owner  of  the  surface  took  it  as  a  separate 
tenement  with  only  a  qualified  right  of  support ;  that  no  further  right  of  support  was 
gained  by  the  erection  of  the  houses,  though  they  had  stood  for  more  than  twenty 
years ;  that  the  subsequent  owners  of  the  surface  took  it  with  only  the  qualified  i-jcht 
of  support  originally  created  ;  and  that  therefore  the  plaintiff  was  not  entitled^to 
maintain  the  action.  That  decision  was  aflirmed  by  a  majority  of  the  judges  in  the 
Exchequer  Chamber  (8  Ellis  &  B.  123),  and  also  by  "the  Hou.se  of  Lords,— see  8  House 
of  Lords  Cases,  348.  . 

Judgment  for  the  defendant. 

[209]     MocKFORD  V.  Taylor.     May  31st,  186-5. 

A  count  for  the  conversion  and  a  count  for  the  detention  of  goods  ought  not  to  be 
allowed,  unless  a  judge  at  Chambers  is  satisfied  that  substantial  justice  requires 
that  they  should  be  joined. 

This  was  an  action  brought  by  assignees  to  recover  the  stock  in  trade  and  house- 
hold furniture  of  the  bankrupt.  The  first  count  was  for  the  conversion  of  the  goods, 
describing  them;  the  second  was  in  detinue  for  "goods  of  a  similar  description  to 
those  in  the  first  count  mentioned." 

An  application  had  been  made  to  Montague  Smith,  J.,  at  Chambers,  founded  upon 
an  affidavit  that  the  same  goods  were  sought  to  be  recovered  under  both  counts,  to 
strike  out  the  second  count,  pursuant  to  rules  1  and  2  of  Hilary  Term,  1853  (see 
13  C.  B.  87),  the  first  of  which  is,  that,  "Except  as  hereinafter  provided,  several 
counts  on  the  same  cause  of  action  shall  not  be  allowed,  and  any  count  or  counts  used 
in  violation  of  this  rule  may,  on  the  application  of  the  party  objecting,  within  a 
reasonable  time,  or  before  an  order  made  for  time  to  plead,  be  struck  out  or  amended 
by  the  court  or  a  judge,  on  such  terms  as  to  costs  or  otherwise  as  the  court  or  judge 
may  think  fit :  "  and  the  second,  that  "  several  pleas,  replications,  or  subsequent 
pleadings,  or  several  avowries  or  cognizances  founded  on  the  same  ground  of  answer, 
&c.,  shall  not  be  allowed  :  provided  that,  on  an  application  to  the  court  or  a  judge  to 
strike  out  any  count,  or  on  an  objection  taken  before  the  judge,  on  a  summons  to 
plead  several  matters,  to  the  allowance  of  several  pleas,  replications,  or  subsequent 
pleadings,  avowries,  or  cognizances,  on  the  ground  of  such  count,  &c.,  being'in  violation 
of  this  rule,  the  court  or  judge  may  allow  such  counts  on  the  same  cause  of  action, 
or  such  pleas,  replications,  or  subsequent  pleadings,  or  such  avowries  or  cognizances, 
founded  on  the  same  ground  of  answer  or  defence,  as  [210]  may  appear  to  such  court 
or  judge  to  be  proper  for  the  determining  the  leal  question  in  controversy  between 
the  parties  on  its  merits,  subject  to  such  terms  as  to  costs  and  otherwise  as  the  court 
or  judge  may  think  fit."     The  learned  judge,  however,  declined  to  interfere. 

Tapping  now  moved  for  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  the 
second  count  should  not  be  struck  out.  He  referred  to  Day's  Common  Law  Procedure 
Act,  2nd  edit.  p.  387,  where  it  is  said  that  Willes,  .1.,  had  always  discountenanced  the 
joinder  of  these  two  counts  ;  and  he  observed  that  the  two  could  not  properly  be 
joined,  inasmuch  as  the  judgment  in  trover  passes  the  property  in  the  goods.  [Willes,  J. 
On  payment.  The  solutio  pretii  is  the  foundation  of  that  doctrine.  There  is,  how- 
ever, a  stronger  objection  than  that,  and  it  is  two-fold,— first,  the  difficulty  of  pleading 
two  counts  for  the  same  goods, — and,  secondly,  that  before  the  Common  Law  Procedure 
Act  these  two  counts  could  not  be  joined,  and  now  the  two  are  only  allowed  if  the  judge 
thinks  fit,  and  upon  such  terms  as  he  may  think  it  right  to  impose.]  It  was  further 
objected  that  there  was  no  specific  description  of  the  goods  in  the  detinue  count,  as  is 
required  by  the  form  given  in  the  Common  Law  Procedure  Act,  1852. 
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Hance  now  shewed  cause.  In  trover,  the  plaintiff  can  only  recover  the  value  of 
the  chattels  ;  but,  in  detituie,  under  the  Common  Law  Procedure  Act,  he  may  have 
the  identical  goods,  under  a  judge's  order.  "  Before  the  Common  Law  Procedure  Act, 
iy54/' — Bullen  &  Leake,  2nd  edit.  272, — "the  defendant,  under  the  judgment  in  this 
action,  had  the  option  to  deliver  the  goods,  or  to  retain  them  and  pay  the  value 
assessed  by  the  jury:  Phillips  v.  Jmea,  1.5  Q.  B.  859.  By  s.  78  of  [211]  that  act 
'the  court  or  judge  shall  have  power,  if  they  or  he  see  fit  so  to  do,  upon  the  application 
of  the  plaintiff  in  any  action  for  the  detention  of  any  chattel,  to  order  that  execution 
shall  issue  for  the  return  of  the  chattel  detained,  without  giving  the  defendant  the 
option  of  retaining  such  chattel  upon  paying  the  value  assessed  ;  and  that,  if  the  said 
chattel  caiHiot  be  found,  and  unless  the  court  or  judge  should  otherwise  order,  the 
sheriff  shall  distrain  the  defendant  by  all  his  land  and  chattels  in  the  said  sheriff's 
bailiwick  till  the  defendant  renders  such  chattel,  or,  at  the  option  of  the  plaintiff,  that 
he  cause  to  be  made  of  the  plaintiff's  goods  the  assessed  value  of  such  chattel ;  provided 
that  the  plaintiff  shall,  either  by  the  same  or  a  separate  writ  of  execution,  be  entitled 
to  have  made  of  the  defendant's  goods  the  damages,  costs,  and  interest  in  such  action.'  " 
There  can  be  no  reason,  therefore,  why  the  two  counts  should  not  be  allowed.  They 
are  not  founded  upon  the  same  cause  of  action.  [Willes,  J.  There  is  great  difficulty 
in  keeping  a  count  in  detinue  with  a  count  in  trover.  There  is  a  section  in  the 
Common  Law  Procedure  Act,  1860,  23  &  24  Vict.  c.  126,  which  was  intended  to  meet 
that  difficult}? :  but  still  it  is  a  difficulty.]  That  was  the  25th  section,  which  enacts 
that,  "  in  any  action  for  detaining  the  goods  of  the  plaintiff,  it  shall  be  lawful  for  the 
defendant,  by  leave  of  the  court  or  a  judge,  and  upon  such  terms  as  they  or  he  shall 
think  fit,  to  pay  into  court  a  sum  of  money  to  answer  the  claim  of  the  plaintiff  to  the 
value  of  the  goods  alleged  to  be  detained."  There  may  be  good  reasons  why  the 
plaintiff  should  wish  to  retain  the  two  counts,  and  it  is  difficult  to  see  bow  the 
defendant  can  be  prejudiced  thereby.  It  will  not  add  much  to  the  length  of  the 
record. 

Tapping,  contri,  was  not  called  upon. 

Erle,  C.  J.  This  is  properly  a  matter  which  ought  [212]  to  be  disposed  of  at 
Chambers.  We  are  therefore  desirous  that  the  parties  should  go  back  to  my  Brother 
Montague  Smith  with  an  intimation  of  our  opinion  that  the  sounder  practice  gener- 
ally is,  to  allow  a  single  count  in  trover  or  detinue  only,  and  not  both  together; 
subject,  however,  to  the  plaintiff  satisfying  the  judge  that  there  is  a  substantial  reason 
for  having  both. 

WiLLE.s,  J.  It  is  inconvenient  to  have  a  count  in  trover  and  a  count  in  detinue 
for  the  same  goods :  and  it  is  no  answer  to  the  objection  to  say  that  it  adds  little  to 
the  length  of  the  record.  There  might,  no  doubt,  be  good  reasons  for  allowing  the 
two :  but  that  is  for  a  judge  at  Chambers  to  determine. 

Byles,  J.,  and  Keating,  J.,  concurred. 

Hance  elected  to  strike  out  the  count  for  the  detention  of  the  goods. 

Rule  accordingly  {a). 


[213]     Alton  and  Another  v.  The  Midland  Railway  Company. 

June  7th,  1865. 

[S.  C.  34  L.  J.  C.  P.  292  ;  12  L.  T.  703  ;  11  Jur.  N.  S.  672  ;  13  W.  R.  918.    Discussed, 
Potter  v.  Metropolitan  Eaihvay,  1874,  32  L.  T.  37  ;  Brudshaw  v.  Lancashire  and  York- 
shire Railway,  1875,  L.  R.  10  C.  P.  191.     Referred  to,  Dickson,  v.  Keuter's  Telegraph 
Company,  1877,  2  C.  P.  D.  70;  3  C.  P.  D.   1.     Principle  applied,  Daly  v.  Diihlin, 
WicMow  and  JVexfm-d  Baihvay,  1892,  30  L.  R.  Ir.  520.     Discussed,  Taylor  v.  Man- 
ia) In  Kettle  V.  Bromsall,  Willes,  118,  Serjt.  Comyns  cited  Buckmere's  case,  8  Co. 
Rep.  87  b.,  to  shew  that  trover  and  detinue  cannot  be' joined, — "because  they  require 
different  pleas."     'lo  this  Mr.  Durnford  adds  a  note,— "Not  only  the  pleas,  but  the 
judgments  also  are  different :  in  trover,  only  damages  can  be  recovered,  but  in  detinue 
the  thnigs  themselves,  or  their  value,  may  be  recovered.     And  two  counts  cannot  be 
joined  in  the  same  declaration,  unless  the  same  judgment  may  be  given  on  both  • 
Brown  v.  Diawi,  1  T.  R.  274.     See  also  Gilb.  Hist.  C.  B.  6,  7." 
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ehester,  Sheffield  and  Livcohi^hire.  Baihmi/,  [1895]  1  Q.  B.  134.     Distinguished   Meuv 
V.  Great  Eastern  liaihvay,  [1895]  2  Q.  B.  391.] 

1.  One  who  is  110  party  to  a  contract  cannot  sue  in  respect  of  the  breach  of  a  duty  ari.sing 
out  of  the  contract. — 2.  An  action  will  not  lie  against  a  railway  company,  as  carriers 
of  passengers  for  hire,  at  the  suit  of  a  master,  for  a  personal  injury  sustained  through 
their  negligence  by  his  servant,  whereby  the  master  lost  the  benefit  of  the  services 
of  the  ser\ant, — the  contract  out  of  which  arose  the  duty  to  carry  safely  being  a 
contract  between  the  company  and  the  servant. 

This  was  an  action  by  the  plaintiffs,  who  were  brewers,  against  the  Midland  Rail- 
way Company,  for  the  loss  of  the  services  of  a  traveller  in  their  employ,  through  the 
defendants'  negligence. 

'I'he  declaration  stated  that  one  Charles  Thomas  Baxter,  before  and  at  the  time 
of  the  committing  of  the  grievances  thereinafter  mentioned,  was,  and  from  thence 
hitherto  had  continued,  and  still  was,  the  servant  and  traveller  of  the  plaintiffs  in 
their  business  of  brewers  and  otherwise ;  that  the  defendants  were  carriers  of 
passengers  upon  a  certain  railway,  to  wit,  the  Midland  railway,  from  a  certain  station 
of  the  defendants  at  Trent  to  a  certain  other  station  of  the  defendants  at  Nottingham, 
for  hire  and  reward  to  the  defendants  ;  that  the  said  C.  T.  Ba.vter,  so  being  the  servant 
and  traveller  of  the  plaintiffs  as  aforesaid,  became  and  was  received  by  the  defendants 
as  a  passenger  to  be  by  them  safely  and  securely  carried  upon  the  said  railway  on  a 
journey  from  the  said  station  of  the  defendants  at  Trent  to  the  said  station  of  the 
defendants  at  Nottingham,  for  hire  and  reward  to  the  defendants  on  that  behalf ;  that 
thereupon  it  became  and  was  the  duti/  of  the  defendants  to  use  due  and  proper  care 
and  diligence  in  and  about  the  carriage  and  conveyance  of  the  said  C.  T.  Baxter,  so 
being  such  servant  and  traveller  of  the  plaintiffs  as  aforesaid,  upon  the  said  railway, 
on  the  said  journey  :  yet  that  the  defendants  did  not  safely  and  securely  carry  the 
said  C.  T.  Baxter,  so  being  such  servant  and  traveller  of  the  plaintiffs  as  aforesaid, 
upon  the  said  railway,  on  the  said  journey,  and  did  not  use  due  and  [214]  proper  care 
and  diligence  in  and  about  the  carriage  and  conveyance  of  the  said  C.  T.  Ba.xter,  so 
being  such  servant  and  traveller  of  the  plaintiffs  as  aforesaid  ;  and  by  their  servants 
so  negligently,  unskilfully,  carelessly,  and  improperly  behaved  and  conducted  them- 
selves in  that  behalf,  that  the  said  C.  T.  Baxter,  so  being  such  servant  and  traveller 
of  the  plaintiffs  as  aforesaid,  was  thereby  and  by  reason  of  the  negligence,  carelessness, 
unskilfulness,  and  improper  conduct  of  the  defendants  and  their  servants,  wounded 
and  injured,  and  became  and  was  sick,  disabled,  and  unable  to  attend  to  the  necessary 
business  of  the  plaintiffs,  about  which  he  was  employed  at  the  time  of  the  injuries 
complained  of,  and  so  remained  from  thence  for  a  long  time,  to  wit,  for  nineteen  weeks  ; 
whereby  the  plaintiffs  during  all  such  time  lost  the  services  of  the  said  C.  T.  Baxter 
in  their  said  business,  and  all  benefits  and  advantages  which  would  otherwise  have 
accrued  to  them  from  such  services,  and  the  said  business  of  the  plaintift's  so  carried 
on  by  the  said  C.  T.  Baxter  suffered  great  loss  and  injury,  and  the  plaintift's  were  by 
reason  of  the  premises,  and  of  the  wrongful  and  improper  conduct  of  the  defendants, 
otherwise  injured  and  damnified  :  Claim,  5001. 

To  this  declaration,  the  defendants  pleaded  that  they  contracted  with  the  said 
C.  T.  Baxter  to  carry  him  as  such  passenger  as  in  the  declaration  mentioned,  on  the 
said  journey,  and  that  they  received  him  as  in  the  declaration  mentioned  under  and 
by  virtue  of  that  contract,  and  they  did  not  contract  with  the  plaintiffs  to  carry  the 
said  C.  T.  Baxter ;  and  that  the  matter  complained  of  in  the  declaration  was  not  a 
breach  of  any  contract  between  the  defendants  and  the  plaintiffs,  but  was  a  breach  of 
the  said  contract  between  the  defendants  and  the  said  C.  T.  Baxter. 

The  defendants  also  demurred  to  the  declaration,  [215]  the  ground  of  demurrer 
stated  in  the  margin  being,  "that  the  defendants  are  not  liable  to  third  persons  for 
breach  of  the  contract  between  their  passenger  and  themselves."     Joinder. 

The  plaintiffs  took  issue  on  the  plea,  and  also  demurred  thereto,  alleging  for 
ground  "  that  the  facts  stated  in  the  plea  afford  no  answer  to  the  action."     Joinder. 

David  Keane,  Q.  C.  (with  whom  was  Graham),  for  the  plaintiffs  (a).     The  question 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintift's  were  as  follows  : — 

"  1.  That  a  duty  is  imposed  by  law  on  the  defendants,  as  carriei's  of  passengers, 

to  carry  with  due  and  proper  care  all  persons  who  are  lawfully  travelling  on  their 

C.  P.  XXII.— 25 
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is,  whether  a  railway  company  whose  servants  have  been  guilty  of  negligence  in 
carrying  as  a  passenger  a  servant  of  a  manufacturer,  is  liable  to  the  latter  for  the 
injury  which  has  deprived  him  of  his  services.  Railway  companies,  who  hold  them- 
selves out  as  carriers  of  passengers  or  goods,  are  sub-[216]-ject  to  all  the  liabilities  of 
conmion  carriers:  Chitty  &  Temple  on  Carriers,  16,  17;  Hodges  on  Railways,  4th 
edit.  .501 ;  Carpue  v.  The  London  and  Brighton  Railway  Company,  5  Q.  B.  747  ;  Crouch 
V.  Thi  Londm  and  North-lVestern  Bailway  Company,  14  C.  B.  -2.5.5.  The  86th  section  of 
the  8  &  9  Vict.  c.  20,  which  enacts  that  "  it  shall  be  lawful  for  the  company  to  use 
and  employ  locomotive  engines  or  other  moving  power,  and  carriages  and  waggons  to 
be  drawn  or  propelled  thereby,  and  to  carry  and  convey  upon  the  railway  all  such  passengers 
and  goods  as  shall  he  offered  to  them  for  tJmt  purpose,  and  to  make  such  reasonable  charges 
in  respect  thereof  as  they  may  from  time  to  time  determine  upon,  not  exceeding  the 
tolls  by  the  special  act  authorized  to  be  taken  by  them,"  contains  a  pretty  accurate 
description  of  the  duties  of  common  carriers.  Proof  of  a  contract  is  not  necessary  to 
support  an  action  against  common  carriers ;  they  might  be  sued  in  an  action  on  the 
case  for  the  injury  as  arising  ex  delicto,  and  such  an  action  is  not  necessarily  to  be 
considered  as  founded  on  contract:  Brethert(/ii  v.  IVood,  6  J.  B.  Moore,  141,  9  Price, 
408,  3  Brod.  &  B.  54.  Their  duty  is  independent  of  any  contract  made  by  them : 
Pozzi  V.  Skipion,  8  Ad.  &  E.  963,  1  P.  &  D.  4.  That  explains  away  some  of  the  diffi- 
culties raised  by  the  plea.  In  Marshall  v.  The  Yai-k,  Newcastle,  and  Berwick  Bailway 
Company,  11  C.  B.  655,  a  declaration  in  case  against  a  railway  company  for  the  loss  of 
a  passenger's  luggage,  stated  that  the  defendants  received  the  passenger  to  be  safely 
carried,  together  with  his  luggage,  "  for  reward  to  the  defendants  in  that  behalf : "  it 
then  alleged  that  it  was  the  defendants'  duty  safely  and  securely  to  carry  the  plaintiff 
and  his  luggage,  and  averred  a  breach  of  that  duty,  whereby  the  luggage  was  lost : 
and  it  was  held  that,  the  action  being  founded  on  the  breach  of  duty,  and  not  on 
con-[217]-traet,  it  was  not  necessary  to  allege  or  to  prove  that  the  reward  was  to  be 
paid  1)1/  the  plaintiff ;  but  that  the  plaintiff  was  entitled  to  recovei',  although  it  appeared 
that  the  fare  was  paid  by  the  plaintiff's  master,  with  whom  he  was  travelling  at  the 
time.  In  Tattan  v.  The  Gn'eat  IVestern  Bailway  Company,  2  Ellis  &  Ellis,  844,  it  was 
held  that  an  action  against  a  common  carrier  for  the  breach  of  his  duty  to  carry  safely 
goods  delivered  to  him  as  such  to  be  carried  for  hire,  whereby  the  goods  are  lost,  is 
an  action  not  of  contract,  but  of  tort,  in  substance  as  well  as  in  form  ;  the  duty  being 
imposed  upon  him  by  the  custom  of  the  realm,  and  being  distinct  from  and  independent 
of  his  obligation  under  the  contract  of  carriage,  in  respect  of  which  latter  he  might 
also  be  sued  in  an  action  of  contract :  and  therefore  that  the  plaintiff,  in  an  action 
against  a  common  carrier  for  the  breach  of  the  duty  in  question,  brought  in  a  superior 
court  to  recover  a  sum  not  exceeding  201.,  is  not  deprived  of  his  costs  by  the  19  & 
20  Vict.  c.  108,  s.  30,  if  the  defendant  suffers  judgment  by  default,  for  that  the  action 
is  not  one  of  contract  within  that  section.  In  giving  judgment,  Cockburn,  C  J.,  says  : 
"  Whatever  may  be  the  distinction  between  an  obligation  arising  out  of  a  contract  and 
a  duty  imposed  by  the  common  law  on  jiersons  entering  into  a  contract,  it  is  impossible 
to  refer  to  the  cases  to  which  our  attention  has  been  called,  without  seeing  that  they 
establish  that  a  duty  was  imposed  upon  the  defendants  in  the  present  case,  by  the 
custom  of  the  realm,  so  soon  as  they  entered  into  the  contract  with  the  plaintiff,  and 
independently  of  the  terms  of  the  contract  itself.     The  plaintiff  might,  had  he  thought 

railway,  and  that  they  are  liable  for  any  injury  which  is  the  direct  consequence  of  a 
breach  of  such  duty  : 

"  2.  That  such  duty  arises  on  the  receipt  of  a  passenger  to  be  carried,  and  is 
totally  independent  and  irrespective  of  any  contract : 

"  3.  That  the  injury  sustained  by  the  plaintiffs  is  the  direct  consequence  of  the 
defendants'  negligence : 

"4.  That  the  said  C.  T.  Baxter  was  travelling  on  the  business  of  the  plaintiffs, 
and  was  their  agent  in  making  the  contract  with  the  defendants : 

"  5.  That  the  declaration  discloses  a  good  cause  of  action  : 

"6.  That  the  plea  is  bad,  because  it  does  not  aver  that  there  was  any  special 
contract  limiting  the  defendants'  liability,  or  any  other  contract  than  such  as  would 
be  implied  by  law  from  the  fact  of  the  said  C.  T."  Baxter  becoming  and  being  received 
by  the  defendants  as  a  passenger  on  their  railway  : 

"  7.  That  the  facts  stated  in  the  plea  aliord  no  answer  to  the  action." 


19C.  B.  (N.  S.)218.  ALTON    V.  THE   MIDLAND    ELY.  CO.  771 

fit,  have  brought  his  action  on  the  contract;  but  he  was  also  entitled  to  sue  the 
defendants  for  the  breach  of  their  common-law  duty.  Having  chosen  the  latter  course 
he  cannot,  according  to  the  authorities,  be  said  [218]  to  have  brought  an  action  of 
contract ;  although,  therefore,  he  has  recovered  less  than  201.  bv  a  judgment  by  default 
he  is  not  deprived  of  his  costs  by  the  statute  19  &  20  Vict,  c'  108,  s.  30.  The  action 
is  an  action  on  the  case,  not  in  form  only,  but  in  substance."  In  Liimky  v.  Gye,  2  Ellis 
&  B.  216,  the  plaintiil'  was  held  to  be  entitled  to  recover  damages  against  the  defen- 
dant for  enticing  away  a  dramatic  artiste.  In  Smith's  Master  and  Servant,  2nd  edit. 
96,  it  is  said  that  "  numerous  instances  are  to  be  found  in  the  books,  of  actions  by 
masters  for  personal  injuries  to  their  servants,  whether  caused  by  an  assault  {Gilhert 
V.  Schwenck,  U  ^l.  &  W.  488),  or  by  battery  {Dnd  v.  Hanling,  Stra.  595),  or  by  ucli- 
gent  dri\-ing  (HuU  v.  Hollander,  4  B.  &  C.  660,  7  D.  &  R.  133;  Martinez  v.  Getter, 
3  M.  &  G.  68,  3  Scott,  N.  E.  386,  Gough  v.  Brian,  2  M.  &  W.  770),  or  by  a  ferocious 
dog  (Hodsoll  V.  Stallebrass,  11  Ad.  &  E.  301,  3  P.  &  D.  200,  8  Dowl.  P.  C.  482)."  In 
Martinez  v.  Gerber,  3  M.  &  G.  88,  3  Scott,  X.  R.  386,  it  was  held  that  case,  per  quod 
servitium  amisit,  may  be  maintained  by  the  master,  although  the  injury  done  to  the 
servant  was  not  direct,  but  consequential,  and  the  servant  could  not  have  maintained 
an  action  of  trespass  for  such  injury,  but  must  have  sued  in  ease.  The  argument  in 
arrest  of  judgment  there  was  that,  "where  a  servant  can  maintain  trespass,  or  where, 
as  in  a  case  of  sediiction,  the  servant  has  no  right  of  action,  a  master  may  maintain 
an  action  on  the  case  for  the  loss  of  service  :  but  where,  as  here,  the  remedy  of  the 
servant  is  in  case,  the  master  cannot  support  an  action,  the  injury  being  too  remote 
as  it  is  a  consequence  upon  a  consec^uence."  But  Maule,  J.,  said  "The  injury  to  the 
servant  and  that  to  the  master  are  collateral  to  each  other,  and  not  consequent  upon 
one  another."  Seijeant  Manning  in  a  note  refers  to  a  writ  for  a  master  in  Reg.  Brev. 
95  a.  [219]  "  Quare  vi  et  armis  mansum  ipsius  A.  apud  H.  obsederunt,  et  homines  et 
sernentes  suos  extra  mansum  pradictum  existentes,  idem  mansum,  ad  servitium  et 
commodum  ipsius  A.  inibi  faciendum,  ingredi,  et  quosdam  alios  homines  et  servientes 
suos,  inhibi  existentes,  mansum  pnedictum,  ad  terram  ejusdem  A.  excolendum,  et  ad 
alia  negotia  ibidem  facienda,  exire,  non  permiserunt :  per  quod,"  &c.  [Willes,  J.  I 
am  not  aware  of  any  instance  in  which  the  right  of  a  master  to  maintain  an  action  for 
a  damage  done  to  his  servant,  has  been  extended  to  the  case  of  an  injury  resulting  from 
the  breach  of  a  duty  arising  (as  this  does)  out  of  a  contract.  No  inconvenience  has 
been  found  to  result  from  that  state  of  things  :  much  might  result  from  holding  other- 
wise. Changing  the  form  of  the  action  cannot  alter  the  liability  of  the  defendant.] 
This  is  not  the  case  of  a  duty  arising  out  of  a  contract.  The  duty  arises  from  the 
defendants'  holding  themselves  out  as  common  carriers.  [Byles,  J.  I  am  not  aware 
of  any  authority  for  an  action  of  this  sort.]  The  mere  absence  of  a  precedent  is  not 
conclusive  :  the  principle  being  ascertained,  it  is  the  duty  of  the  court  to  apply  it  to 
the  instance.  \\'hen  an  individual  or  a  company  professes  the  trade  of  a  common 
carrier,  certain  duties  and  obligations  follow,  amongst  others,  to  carry  safely  if  a 
human  being,  to  insure  in  the  case  of  goods :  it  is  not  because  there  is  a  collateral 
contract  for  remuneration  that  the  duty  is  gone.  In  I'he  Great  Noiihern  Itailway  Com- 
pany V.  Hamsun,  10  Exch.  376,  the  defendants,  a  railway  company,  were  in  the 
practice  of  allowing  the  reporters  of  a  London  newspaper,  when  going  to  country  races 
on  the  defendants'  line  for  the  purpose  of  framing  their  reports,  to  travel  on  the  defen- 
dants' line  carriage  free.  The  reporter  was  for  such  purpose  supplied  with  a  ticket 
by  the  company,  which  had  written  upon  it  the  name  of  [220]  a  person  in  the  reporting 
department.  The  ticket  also  purported  on  the  face  of  it  to  be  not  transferrable ;  and 
there  was  also  a  memorandum  on  it,  to  the  efl'ect  that  any  party  other  than  the 
person  named  in  it  using  the  pass,  would  be  liable  to  the  penalty  which  a  passenger 
incurs  by  travelling  without  having  paid  his  fare,  or  that  he  should  be  liable  to  pay 
the  fare  :  but  it  did  not  distinctly  appear  which  of  these  two  liabilities  was  stated  in 
the  memorandum,  and,  if  the  former,  it  did  not  appear  that  the  penalties  were  which 
were  alluded  to.  The  plaintif}'  acting  bona  fide,  and  going  on  the  business  of  the 
journal,  and  entitled  by  the  usage  to  have  the  benefit  of  a  ticket  with  his  name  on 
it,  went  to  the  station  with  a  ticket  such  as  that  described.  His  name,  however,  was 
not  upon  it,  but  there  was  that  of  another  person,  who,  however,  was  a  reporter 
and  in  the  same  department  with  himself.  The  plaintiff  shewed  this  ticket  to  the 
porter  at  the  station  whose  business  it  was  to  examine  passengers'  tickets,  who  said 
that  it  was  all  right,  and  placed  the  plaintiff  iu  a  carriage.     There  was  no  distinct 
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evidence,  however,  that  the  porter  knew  personally  who  the  plaintiff  was.  It 
appeared  that  the  plaintiff  and  other  reporters  had,  on  several  occasions  before, 
travelled  with  similar  tickets  not  bearing  the  names  on  them  of  those  who  used 
them  ;  and  there  was  evidence  that  the  persons  whose  names  were  on  the  tickets 
were  personallv  known  to  some  of  the  officers  and  servants  at  the  station.  In  an 
action  by  the"  plaintiff  against  the  company  for  an  injury  received  on  their  line 
whilst  tra\elling  in  one  of  the  company's  carriages,  in  which  the  declaration  alleged 
that  "the  plaintiff  then  lawfully  was,"  and  which  allegation  was  denied  by  the 
plea,  the  question  having  been  left  to  the  jury,  and  a  verdict  having  been  found 
for  the  plaintiff, — it  was  held,  on  error  on  a  bill  of  exceptions,  that  there  was 
[221]  evidence  for  the  jury  in  support  of  the  issue,  and  that  the  question  was  rightly 
left  to  them.  There  was  not  the  remotest  shade  of  contract  there.  [Willes,  J.  I  do 
not  acree  that  there  was  no  contract  in  that  case.  It  is  often  worth  a  banker's  while 
to  lemit  money  without  charging  a  commission  ;  but  the  taking  the  money  is  sufficient 
in  such  a  case  to  laise  a  contract.  So,  the  permitting  persons  sending  goods  to  a 
railway  station  to  have  the  use  of  a  crane  there  for  the  purpose  of  loading  and 
unloading,  was  held  {Blahmiwre  v.  The  Bristol  and  Exeter  Baihcay  Company,  8  Ellis  &  B. 
1035)  to  raise  a  contract  or  a  duty  to  have  the  crane  suificient  for  the  purpose.  So, 
in  the  case  of  a  bailment,  the  acceptance  of  it  raises  an  oT)ligation  quasi  ex  contractil 
to  use  the  thing  in  a  proper  manner.  So,  as  to  the  carriage  of  passengers.  These 
are  all  obligations  arising  out  of  contract  ]  The  contract  is  mere  accident :  the 
foundation  of  the  action  in  all  these  cases  is  a  duty.  In  Ansell  v.  IFaterhause,  6  M.  & 
Selw.  38.5,  a  declaration  charging  the  defendant  as  proprietor  of  a  common  stage-coach 
for  carrying  passengers  from  London  to  Manchester  for  hire,  and  that  he  received  M. 
(the  wife  of  the  plaintiff)  as  a  passenger  to  be  safely  cari-ied  from  Manchester  to 
London  for  a  certain  fare,  and  by  reason  thereof  ought  carefully  to  have  canied  her, 
yet  that  the  defendant,  not  regarding  his  duty,  conducted  himself  so  carelessly  that 
by  the  negligence  of  him  and  his  servants,  and  for  want  of  due  care  and  attention  to 
his  duty,  the  coach  was  overturned,  whereby  M.  was  injured,  &c.,  was  held  to  be 
a  declaration  in  tort.  Lord  Ellenborough  there  says  :  "  The  practice  of  declaring 
against  common  carriers  on  the  custom  of  the  realm  is  as  antient  as  the  law  itself,  and 
was  uniformly  adopted  until  somewhere  about  the  time  of  Bale  v.  Hall,  1  Wils.  281. 
Since  then  it  has  been  usual  not  to  declare  in  this  form,  but  in  contract ;  yet  the 
[222]  modern  use  does  not  supersede,  although  it  has  supplanted,  the  former  practice 
of  declaring  in  tort.  The  advantage  of  proceeding  on  the  custom  of  the  realm  is 
that  the  plaintifi  may  sue  one  or  more  of  several  tort-feasors,  for,  in  tort,  all  the  parties 
need  not  1)6  joined.  Looking  at  the  declaration  now  in  question,  I  do  not  find  one 
word  sounding  in  contract.  What,  then,  is  there  to  oust  the  plaintiff'  of  the  benefit 
of  declaring  on  the  custom,  with  all  its  consequences  1  It  is  said  the  defendant  is  not 
charged  verbatim  as  a  common  carrier,  upon  the  custom ;  but  the  declaration  is 
tantamount ;  for  it  charges  him  as  the  proprietor  of  a  common  stage-coach  for  hire, 
and  alleges  the  negligence  as  a  breach  of  duty  arising  out  of  the  employment  foi-  hire 
and  reward."  Bayley,  J.,  says:  "There  is  a  broad  distinction  in  personal  actions 
between  tort  and  assumpsit,  or  such  actions  as  arise  ex  contractu  and  ex  delicto  which 
are  founded  upon  contracts,  or  for  wrongs  independently  of  contract.  Now,  the 
present  action  is  founded  altogether  on  a  misfeazauce  or  breach  of  the  particular  duty 
imposed  by  law  on  this  defendant."  Abbott,  J.,  says:  "This  decision  will  not 
interfere  with  any  of  those  which  have  been  cited  on  the  other  side ;  because,  in 
those,  although  the  declaration  alleged  a  breach  of  duty,  it  appeared  that  the  duty 
arose  out  of  a  special  contract,  and  not  out  of  a  general  obligation  of  law.  All  that 
I  understand  to  have  been  decided  in  those  cases  is  that,  when  it  is  in  substance  a 
contract,  the  rights  of  parties  shall  not  be  changed  by  the  form  of  declaration.  In 
the  present  case,  however,  the  duty,  as  it  seems  to  me,  attaches  entirely  on  the 
defendant  from  the  general  obligation  cast  upon  him  by  law  as  a  common  carrier." 
And  Holroyd,  J.,  adds:  "This  action  is  founded  on  what  is  collateral  to  contract"; 
for  the  terms  of  contract  with  a  common  carrier,  provided  they  do  not  vary  his  general 
responsibility,  are  quite  imraa-[223]-terial."  Here,  the  plaintiffs  rely  upon  the  general 
obligation  cast  by  the  law  upon  common  carriers.  In  BrelJierton  v.  (Food,  3  Brod.  & 
B.  54,  6  J.  B.  Moore,  141,  9  Price,  408,  in  an  action  on  the  case  against  ten  defendants 
as  proprietois  of  a  coach,  for  injuries  sustained  by  the  plaintiff,  a  passenger,  in  conse- 
quence of  negligence  in  driving,  whereby  the  coach  was  overset,  the  jury  found  a 
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verdict  against  eight  of  the  defendants,  and  in  favour  of  other  two,  and  judgment 
was  entered  accordingly  :  and  tliat  judgment  was  affirmed  on  error.  DaUas,  C.  J.,  in 
delivering  the  judgment  of  the  Exchequer  Chamber,  says :  "  This  action  is  on  the 
case  against  a  common  carrier,  upon  whom  a  duty  is  imposed  by  the  custom  of  the 
realm,  or,  in  other  words,  by  the  common  law,  to  cany  and  convey  their  goods  or 
passengers  safely  and  securely,  so  that,  by  their  negligence  or  default,  no  injury  or 
damage  happen.  A  breach  of  this  duty  is  a  breach  of  the  law,  and  for  this  breach  an 
action  lies,  founded  on  the  common  law,  which  action  wants  not  the  aid  of  a  contract  to 
support  it."  And,  after  commenting  on  the  cases  of  Powell  v.  Layton,  2  N.  R.  36.5,  and 
Max  X.  Robert,?,  12  East,  89,  his  Lordship  adds:  "In  the  present  case,  a  duty  was 
imposed  on  the  defendants,  which  did  not  arise  by  the  contract,  but  by  the  custom  or 
common  law  of  England."  [Byles,  J.  That  case  only  establishes,  as  many  more  do, 
that,  so  far  as  the  parties  are  concerned,  it  may  be  treated  as  a  matter  of  tort.] 
Poszi  V.  Hhipton,  8  Ad.  &  E.  963,  1  P.  &  D.  4,  is  a  still  stronger  authority  for  the 
plaintiff's  There,  the  declaration  stated  that  the  plaintiff  delivered  to  the  defendants, 
and  they  accepted  and  received  from  him,  goods  to  be  taken  care  of  and  carried  and 
conveyed  by  the  defendants  from  Liverpool  to  Birmingham,  and  there  delivered  to 
Pensey  for  the  plaintitf,  for  reasonable  reward  to  the  defendants  in  that  behalf,  and 
thereupon  it  became  the  [224]  duty  of  the  defendants  to  take  due  care  of  such  goods 
while  they  so  had  the  charge  thereof  for  the  purpose  aforesaid,  and  to  take  due  and 
reasonable  care  in  and  aljout  the  conveyance  and  delivery  thereof  as  aforesaid  :  yet 
that  the  defendants,  not  regarding  theii'  dutj^  in  that  behalf,  but  contriving,  &c.,  did 
not  nor  would  take  due  care,  &c.,  but,  on  the  contrary,  whilst  they  had  charge,  &c., 
took  such  bad  care,  &c.,  that  the  goods  were  injured,  to  the  plaintiff's  damage,  &c. 
The  defendants  pleaded  not  gnilty,  and  a  traverse  of  the  delivery  and  acceptance 
modo  et  forma.  On  the  trial,  the  plaintiff'  gave  no  proof  of  an  express  contract,  but 
endeavoured  to  shew  that  the  defendants  were  common  carriers.  No  objection  was 
taken  to  the  course  of  the  evidence.  The  case  was  proved  as  to  one  defendant  only, 
who  was  shewn  to  be  a  common  carrier,  and  a  verdict  was  taken  against  him  and  for 
the  other  defendant.  On  motion  to  enter  a  nonsuit,  on  the  ground  that  the  action 
was  founded  in  contract,  and  therefore  a  verdict  could  not  pass  against  one  defendant 
only,  it  was  held  that  the  declaration  might,  and  therefore  )ntid  after  verdict,  be  read 
as  a  declaration  against  carriers  on  the  custom  of  the  realm,  and  consequently  that 
the  verdict  was  maintainable.  Patteson,  J.,  in  delivering  judgment,  says :  "  The 
declaration  does  not  state  that  the  goods  were  delivered  to  the  defendants  at  their 
special  instance  and  request,  nor  contain  any  other  allegation  necessarily  applicable  to 
an  express  contract  only,  or  even  pointing  to  any  express  contract.  We  cannot  there- 
fore say  that  it  shews  the  action  to  be  founded  on  contract :  and  it  is  sufficient  for 
the  present  purpose,  if  the  language  in  which  it  is  couched  is  con.sistent  with  its  being 
founded  on  the  general  custom  as  to  carriers."  Li  Marshall  v.  The  Fork,  Newcastle, 
and  Berwick  Railway  Company,  11  C.  B.  655,  a  declaration  in  case  against  a  railway 
company  for  the  loss  of  a  pa.ssenger's  luggage,  stated  that  the  defend-[225]-ants 
received  the  passenger,  to  be  safely  carried, "together  with  his  luggage,  "  for  reward 
to  the  defendants  in  that  behalf : "  it  then  alleged  that  it  was  the  defendants'  duty 
safely  and  securely  to  carry  the  plaintiff  and  his  luggage,  and  averred  a  breach  of  that 
dutv,  whereby  the  luggage  was  lost :  and  it  was  held  that,  the  action  being  founded 
on  the  breach  of  duty, "and  not  on  contract,  it  was  not  necessary  to  allege  or  to  prove 
that  the  reward  was  to  be  paid  by  the  plaintiff;  but  that  the  plaintiff  was  entitledto 
I'ecover,  although  it  appeared  that  the  fare  ^vas  paid  by  the  plaintiff"s  master,  with 
whom  he  was  travelling  at  the  time.  That  shews  that  there  need  be  no  contract. 
"It  is  said,"  says  Jervis,  C.  J.,  "that,  under  the  circumstances  of  this  case,  no  action 
would  lie  by  the  plaintiff  against  these  defendants,  whatever  the  form  of  the  declara- 
tion. But  the  admissions  made  in  the  course  of  the  argument,  and  the  authorities 
cited,  place  the  defendants  in  a  difficulty;  for,  it  is  conceded,— and  indeed  the 
concession  could  not  have  been  avoided  that,  if— under  the  .same  circumstances,  the 
plaintiff  had  sustained  the  loss  of  a  limb,  or  any  other  personal  injury,  he  alone  could 
have  sued.  It  is  said  that  that  is  because  the  master  could  not  maintain  an  action  in 
respect  of  the  personal  suffering  of  the  servant,  though  he  might  in  respect  of  the  loss  of 
service.  But,  upon  what  principle  does  the  action  lie  at  the  suit  of  the  servant  for  his 
personal  suffering]  Not  by  reason  of  any  contract  between  him  and  the  company,  but 
by  reason  of  a  duty  implied  by  law  to  carry  him  safely.     If,  under  the  circumstances 
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of  this  case,  the  plaintiff  could  have  recovered  in  respect  of  a  personal  mjvu-y  sustained 
by  him,  there  is  no  reason  why  he  should  not  also  recover  in  respect  of  the  loss  of  his 
luggage.  The  breach  of  duty  is  the  same  in  the  one  case  as  in  the  other."  And 
Williams,  J.,  says, — "The  whole  current  of  authorities,  [226]  beginning  with  Govett 
v.  Eadnidijf,  .3  East,  62,  and  ending  with  Fo~zi  v.  Shipton,  8  Ad.  &  E.  96-3,  1  P.  &  D.  4, 
establishes  that  an  action  of  this  sort  is,  in  substance,  not  an  action  of  cmifracf,  but  an 
action  of  tort  against  the  company  as  carriers.  That  being  so,  the  question  is,  whether 
it  was  necessary  to  allege  any  contract  at  all  in  the  declaration.  The  earliest  instance 
I  find  of  an  action  of  this  sort  is,  in  Fitzherbert's  Natui'a  Brevium,  JFrit  de  Trespass 
sur  Ifi  Case,  where  it  is  said, — p.  94  D., — 'If  a  smith  prick  my  horse  with  a  nail,  &c., 
I  shall  have  my  action  upon  the  case  against  him  without  any  warranty  by  the  smith 
to  do  it  well ;  for  it  is  the  duty  of  every  ai'tificer  to  exercise  his  art  rightly  and  truly 
as  he  ought.'  There  is  no  allusion  there  to  any  contract.  That  being  so,  it  seems  to 
nie  to  follow  that  the  allegation  of  a  contract  in  a  case  of  this  kind  is  altogether 
unnecessary."  In  F'ippin  and  IFife  v.  Sheppard,  11  Price,  400,  it  was  held  that  it  is 
not  a  ground  of  demurrer  to  a  declaration  in  an  action  on  the  case  by  a  man  and  his 
wife  against  a  surgeon,  for  an  injury  to  the  wife  by  reason  of  the  defendant's  improper 
and  unskilful  treatment,  that  it  is  not  stated, — in  the  averment  that  the  defendant 
was  retained  and  employed  as  surgeon  for  reward  to  be  to  him  paid, — by  whom  he  was 
so  retained,  oi-  hy  whom  he  was  to  be  paid.  In  Everard  v.  Hopkins,  2  Bulstr.  332,  it 
was  held  that  an  action  upon  the  case  lay  .against  a  surgeon  for  appl3nng  medicamenta 
imperita  to  the  plaintifi's  servant,  whereby  he  lost  his  services  for  a  long  time.  In 
Collett  V.  The  Londf/ii  and  North  iresftrn  lliihcai/  Company,  16  Q.  B.  984,  an  action  was 
held  to  be  maintainable  by  the  plaintiff,  an  officer  in  charge  of  the  mails,  although  the 
contract  for  the  carriage  of  the  mails  was  made  with  the  post-master-general.  "  The 
allegation,''  said  Lord  Campbell,  "that  it  was  the  duty  of  the  com-[227]-pany  to  use 
due  and  proper  care  and  skill  in  conveying,  is  admitted.  That  duty  does  not  arise  in 
respect  of  any  contract  between  the  company  and  the  persons  conveyed  by  them,  but 
is  one  which  the  law  imposes :  if  they  are  bound  to  carry,  they  are  bound  to  carrj^ 
safely ;  it  is  not  sufficient  for  them  to  bring  merely  the  dead  body  to  the  end  of  the 
journey.  They  must  exercise  a  reasonable  care  in  performing  the  duty  which  is  cast 
upon  them  by  the  act  (1  &  2  Vict.  c.  98) ;  if  the  plaintiff  has  been  injured  through 
the  want  of  such  reasonable  care,  he  has  a  right  of  action."  Patteson,  J.,  says  :  "The 
plaintiff's  right  to  sue  arises,  not  from  any  particular  contract  with  the  defendants, 
but  from  their  general  duty  to  carry  the  mails  and  officers."  And  Wightman,  J., 
says  :  "  It  was  clearly  the  duty  of  the  defendants  to  carry  safely,  as  alleged  ;  and  that 
duty  does  not  arise  from  any  contract,  but  is  cast  upon  them  by  stat.  1  &  2  Vict, 
c.  98."  In  Gladwall  v.  SteggaU,  5  N.  C.  733,  8  Scott,  60,  a  declaration  in  case  against 
a  surgeon  for  negligence  alleged  that  the  plaintiff  (who  was  an  infant  of  twelve  years), 
at  the  request  of  the  defendant,  had  employnl  the  defindinit  to  bestow  the  care,  &c.,  of 
him  the  defendant  in  the  profession  and  business  of  a  surgeon  and  apothecary,  &c., 
and  the  defendant  then  accepted  and  entered  upon  such  employment  as  such  surgeon  ; 
and  then  proceeded  to  allege  the  duty  resulting  from  such  retainer  :  and  it  was  held 
that  it  was  immateiial  hy  irhom  the  defendant  was  retained,  though  a  distinct  issue 
was  taken  l)y  the  plea  upon  the  retainer  ;  and  that,  if  the  allegation  of  employment 
hy  the  plaintiff  was  material,  it  was  supported  by  proof  that  the  plaintiff  submitted 
to  and  received  the  defendant's  attendance.  [Byles,  .1.  In  all  those  cases  there  was 
a  legal  duty.]  A  railway  company,  like  a  loaded  gun,  is  an  instrument  of  great 
danger,  requiring  the  exercise  of  the  utmost  skill  and  [228]  circumspection.'  In 
Dixon  y.  Bell,  5  M.  &  Selw.  198,  the  defendant  was  held  responsible  in  case  for 
incautiously  leaving  a  loaded  gun  in  a  state  capable  of  doing  mischief.  Here,  ex 
concessis,  there  was  negligence  on  the  part  of  the  defendants.  [Byles,  J.  Dimn  v. 
Bell  is  like  Langridge  v.  Levy,  2  M.  &  W.  .519  ;  in  eri-or.  Levy  v.  Langridge,  4  M.  i%  W. 
337.]  The  cases  of  Collins  v.  The  Bristol  and  Exeter  Railway  Company,  4  Hurlst.  &  N. 
517,  Mytjoii  v.  The  Midland  Railway  Company,  4  Hurlst.  &  N.  61.5,  and  Coxon  v.  Tlw 
Great  JVestern  Railway  Company,  5  Hurlst.  As  N.  274,  are  no  authorities  against  the 
plaintiff  here :  the  parties  there  chose  to  declare  on  the  contract,  when  they  might 
have  relied  on  the  duty.  In  The  Great  JVestern  Raihray  Company  v.  Blake,  7  Hurtst. 
&  N.  987,  the  plaintiff  purchased  a  ticket  at  the  Paddington  station  of  the  Great 
Western  Railway  Company,  and  paid  one  fare  for  his  conveyance  from  thence  to 
Milford   in   Pembrokeshire.      The    line   of   the   Great   Western    Railway    Company 
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terminates  a  short  distance  beyond  Gloncester,  and  the  line  from  thence  to  Milford 
belongs  to  the  South  Wales  Raih\v\y  Company.  By  arrangement  between  the  two 
companies  the  lines  are  worked  and  the  fares  paid"  by  the  passengers  apportioned 
between  them.  The  plaintift'  was  conveyed  in  the  same  carriage  whTch  he  entered  at 
Paddington  towards  Milford,  and,  after  the  train  had  passed  "on  to  the  line  of  the 
South  Wales  Eailway  Company,  it  came  into  collision  with  a  locomotive  engine  left 
on  that  line  by  the  servants  of  the  South  Wales  Railway  Company.  There  was  no 
negligence  on  the  part  of  the  driver  of  the  train.  It  was  held  in  the  Exchequer 
Chamber,  that  the  Great  Western  Railway  Company  were  responsible  to  the  plaintiff, 
since,  under  the  circumstances,  there  was  an  implied  contract  on  their  part  that  they 
would  use  reasonable  care  to  maintain  [229]  the  whole  line  from  Paddington  to 
Milford  in  a  condition  fit  for  traffic.  "Railway  companies,"  says  Cockburn,  C.  J., 
"ought  at  least  to  use  due  and  reasonable  care  to  keep  the  line  over  which  they  con- 
tract to  carry  passengers  in  a  safe  condition.  There  is  no  doubt  that  is  the  obligation 
which  attaches  to  a  railway  company  who  undertake  to  convey  passengers  through 
the  whole  distance  on  their  line  ;  and  if,  by  arrangement  with  another  company,  they 
convey  passengers  over  the  whole  or  part  of  another  line,  the  same  obligation  attaches, 
and  they  make  the  other  company  their  agent,  and  on  their  part  they  undertake  that 
the  other  company  shall  keep  their  line  in  a  proper  condition."  And  Byles,  J., 
expresses  himself  in  similar  terms  :  and  he  adds, — "  Possibly  the  South  Wales  Railway 
Company  might  have  been  liable  to  the  plaintift'  below  ;  yet  here  is  a  contract  from 
which  results  a  duty  on  the  part  of  the  Great  Western  Railway  Company  to  take  due 
care  that  the  machinery  from  Paddington  to  Milford  is  safe  and  secure."  In  the  case 
of  seduction,  it  is  the  invasion  of  the  legal  right  of  the  father  to  the  services  of  his 
daughter  that  gives  him  the  right  to  maintain  the  action:  see  Grinnell  v.  Wells, 
7  M.  &  G.  103.3^8  Scott,  N.  R.  741,  2  D.  &  L.  610:  and  see  the  cases  collected  in 
Smith's  Master  and  Servant,  2nd  edit.  96  et  seq.  The  defendant  is  guilty  of  no  illegal 
act  there,  yet  the  master  is  entitled  to  an  action  :  and,  is  it  to  be  said  that  he  is 
not  entitled  here,  where  the  defendants  have  been  guilty  of  a  wrong?  The  action 
for  seduction  may  be  in  case  as  well  as  in  trespass :  see  Robert  Mary's  case,  9  Co,  Rep. 
113  a.;  Chamberlain  v.  Hazlewood,  5  M.  &  W.  51.5.  All  the  authorities  shew  that  the 
essential  foundation  of  the  action  is  the  public  dutv  :  JFiUiams  v.  Holland,  10  Bingh. 
112,  3  M.  &  Scott,  540;  Com.  Dig.  Action  upon  the  Vase  for  Negligence  (B.  1),  [230] 
where  it  is  said  that  "  the  master  may  have  an  action  for  goods  lost  at  an  inn  where 
his  servant  was  a  guest."  The  result  of  all  the  authorities  is  this, — that,  where  a 
railway  company  allows  a  person  to  become  a  passenger  on  the  railway,  it  becomes 
a  common  carrier  and  subject  to  all  the  responsibilities  of  a  carrier  accoi-ding  to  the 
custom  of  the  realm  ;  and  that  there  is  a  duty  independent  of  and  collateral  to  the 
contract  for  remuneration,  analogous  to  that  of  the  surgeon,  the  smith,  or  the  innkeeper. 
The  defendants  have  failed  to  perform  this  duty  in  regard  to  a  person  with  whom 
they  have  made  a  contract,  and  in  so  doing  have  invaded  that  in  which  the  plaintiff's 
had  a  property,  viz.  the  services  of  the  person  they  engaged  to  cany.  That  the 
plaintiffs  have  "lost  the  services  of  this  per.son  through  their  negligence  is  conceded. 
What  answer  can  it  be  said  that  the  defendants  have  entered  into  a  contract  with 
their  servant  1 

Bovill,  Q.  C.  (with  whom  were  O'Malley,  Q.  C,  and  Houston  Brown),  control. 
This  is  confessedly  a  case  of  the  first  impression.  The  only  authority  at  all  in  point 
is  Everard  v.  Hopkins,  2  Bulstr.  332,  and  there  the  contract  was  with  the  plaintiff  in 
the  action.  [Erie,  C.  J.  That  case  was  cited  merely  for  the  dicta  of  the  judges.]  If 
this  action  will  lie,  there  was  no  necessity  for  Lord  Campbell's  Act,  10  Vict.  c.  98. 
[Erie,  C.  J.  Formerly,  there  could  be  no'  civil  remedy  until  public  justice  had  been 
satisfied  bv  indicting  the  ott'ender.  That  may  be  an  answer  to  that  argument.]  The 
custom  of  "the  realm  applies  to  carriers  of  goods  only,  not  to  carriers  of  passengers. 
The  duty  to  carry  safely  is  one  which  arises  out  of  the  contract,  whether  express  or 
implied  from  the  relation  of  the  parties.  To  whom  do  the  defendants  owe  a  duty 
here  1  Clearly  to  the  person  with  whom  they  contracted.  Suppose  [231]  an  anchor 
or  a  cable  to  give  way  through  a  defect  in  the  welding,  are  the  sailors  or  the  passengers 
to  have  actions  against  the  anchor-smith  or  the  chain-maker  for  compensation  for 
damage  resulting  to  them  from  the  loss  of  the  ship?  In  Langridge  v.  Levy,  2  M.  &  W. 
519,  the  action  was  held  to  be  maintainable  by  the  son,  on  the  ground  of  the  false 
representation  or  warranty.     The  court  there  expressly  repudiate  the  ground  upon 
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which  the  plaintiffs  rely  here.  "  We  are  not  prepared,"  says  Parke,  B.,  "  to  rest  the 
case  upon  one  of  the  grounds  on  which  the  learned  counsel  for  the  plaintiff"  sought  to 
support  his  right  of  action,  namely,  that,  wherever  a  duty  is  imposed  on  a  person  by 
contract  or  otherwise,  and  that  duty  is  violated,  any  one  who  is  injured  by  the 
violation  of  it  may  have  a  remedy  against  the  wrong-doer.  We  think  this  action  may 
be  supported  without  laying  down  a  principle  which  would  lead  to  that  indefinite 
extent  of  liability  so  strongly  put  in  the  course  of  the  argument  on  the  part  of  the 
defendant ;  and  we  should  pause  before  we  made  a  precedent  by  our  decision  which 
would  be  an  authority  for  an  action  against  the  vendors,  even  of  such  instruments 
and  articles  as  are  dangerous  in  themselves,  at  the  suit  of  any  ])(irson  whomsoever  into 
whose  hands  they  might  happen  to  pass,  and  who  should  be  injured  thereby."  Lord 
Denman,  in  delivering  the  judgment  of  the  court  of  error, — Levy  v.  Lanr/ridge,  4  M.  & 
W.  3.39, — says  :  "  We  agree  with  the  court  of  Exchequer,  and  affirm  the  judgment  on 
the  ground  stated  by  Parke,  B.,  'that,  as  there  is  fraud,  and  damage,  the  result  of 
that  fraud,  not  from  an  act  remote  and  consequential,  but  one  contemplated  by  the 
defendant  at  the  time  as  one  of  its  results,  the  party  guilty  of  the  fraud  is  responsible 
to  the  party  injured.'"  In  Winterhottom  v.  Il'right,  10  M.  &  W.  109,  A.  contracted 
with  the  post-master-general  to  provide  [232]  a  mail-coach  to  convey  the  mail-bags 
along  a  certain  line  of  road ;  ancl  B.  and  others  also  contracted  to  horse  the  coach 
along  the  same  line ;  B.  and  his  contractors  hired  C.  to  drive  the  coach  :  and  it  was 
held  that  C.  could  not  maintain  an  action  against  A.  for  an  injury  sustained  by  him 
while  driving  the  coach,  by  its  breaking  down  from  latent  defects  in  its  construction. 
Lord  Abinger  there  said  :  "  This  is  an  action  of  the  first  impression,  and  it  has  been 
brought  in  spite  of  the  precautions  which  were  taken  in  the  judgment  of  this  court  in 
the  case  of  Levi/  v.  Langridge  to  obviate  any  notion  that  such  an  action  could  be  main- 
tained. We  ought  not  to  attempt  to  extend  the  principle  of  that  decision,  which, 
although  it  has  been  cited  in  support  of  this  action,  wholly  fails  as  an  authority  in 
its  favour ;  for,  there  the  gun  was  bought  for  the  use  of  the  son,  the  plaintiff'  in  that 
action,  who  could  not  make  the  bargain  himself,  but  was  really  and  substantially  the 
party  contracting.  Here,  the  action  is  brought  simply  because  the  defendant  was  a 
contractor  with  a  third  pei'son  ;  and  it  is  contended  that  thereupon  he  became  liable 
to  every  bod}'  who  might  use  the  carriage.  If  there  had  been  any  ground  for  such 
an  action,  there  certainly  would  have  been  some  precedent  of  it :  but,  with  the 
exception  of  actions  against  innkeepers,  and  some  few  other  j)ersons,  no  case  of  a 
similar  nature  has  occurred  in  practice.  That  is  a  strong  circumstance,  and  is  of 
itself  a  great  authority  against  its  maintenance.  It  is,  however,  contended,  that  this 
contract  Ijeing  made  on  the  behalf  of  the  public  by  the  post-master  general,  no  action 
could  be  maintained  against  him,  and  therefore  the  plaintiff'  must  have  a  remedy 
against  the  defendant.  But  that  is  by  no  means  a  necessary  consequence  :  he  may  be 
remediless  altogether.  There  is  no  privity  of  contract  between  these  parties:  and,  if  the 
plaintiff  can  [233]  sue,  every  passenger,  or  even  any  2)erson  passing  along  the  road 
who  was  injured  by  the  upsetting  of  the  coach,  might  bring  a  similar  action.  Unless 
we  confine  the  operation  of  such  contracts  as  this  to  the  parties  who  entered  into 
them,  the  most  absurd  and  outrageous  consequences,  to  wliich  I  can  see  no  limit, 
would  ensue."  Alderson,  B.,  said:  "The  only  safe  rule  is  to  confine  the  right  to 
recover  to  those  who  enter  into  the  contract :  if  we  go  one  step  beyond  that,  there  is 
no  reason  why  we  should  not  go  fifty."  And  Rolfe,  B.,  says:  "The  breach  of  the 
defendant's  duty  stated  in  this  declaration  is  his  omission  to  keep  the  carriage  in  a 
safe  condition  :  and,  when  we  examine  the  mode  in  which  that  duty  is  alleged  to  have 
arisen,  we  find  a  statement  that  the  defendant  took  upon  himself,  to  wit,  under  and 
by  virtue  of  the  said  contract,  the  sole  and  exclusive  duty,  charge,  care,  and  burden 
of  the  repairs,  state,  and  condition  of  the  said  mail-coach,  and,  during  all  the  time 
aforesaid,  it  had  become  and  was  the  sole  and  exclus-jive  duty  of  the  defendant,  to 
wit,  under  and  by  virtue  of  his  said  contract,  to  keep  and  maintain  the  said  mail- 
coach  in  a  fit,  proper,  safe,  and  secure  state  and  condition.  The  duty,  therefore,  is 
shewn  to  have  arisen  solely  from  the  contract :  and  the  fallacy  consists  in  the  use  of 
that  word  '  duty.'  If  a  duty  to  the  post-master-general  be  meant,  that  is  true  :  but, 
if  a  duty  to  the  plaintiff  be  intended  (and  in  that  sense  the  word  is  evidently  used), 
there  was  none."  The  company  here  do  not  enter  into  two  contracts,  one  with  the 
master,  the  other  with  the  servant.  In  'J'ollit  v.  Shrrstonc,  5  M.  .t  \V.  283,  a  declara- 
tion in  ease  stated  that  one  Young  delivered  to  the  defendant,  a  liveiy-stable-keeper, 


19  C.  B.  (N.  S.)  234.  ALTON    V.  THE    MIDLAND    RLY.  CO.  777 

a  horse  of  the  plaintiff,  to  be  kept  by  him  for  Young,  and  to  be  delivered  upon  the 
request  of  Young,  on  satisfaction  of  the  defendant's  demands  ;  and  it  [234]  thereupon 
became  and  was  the  duty  of  the  defendant,  on  being  paid  his  demand  in  respect  of  the 
horse,  to  re-deliver  it  on  the  request  of  Young :  averment,  that  Young  requested  the 
defendant  to  deliver  the  horse  to  the  plaintiff,  and  the  plaintiff  then  paid  the  defen- 
dant all  his  demands  in  respect  of  the  horse ;  yet  the  defendant  did  not,  when  so 
requested,  deliver  the  horse  to  the  plaintiff,  but  wrongfully  kept  and  detained  him, 
whereby  the  plaintiff  lost  the  profit  arising  from  the  possession  and  employment  of 
the  horse.  On  motion  in  arrest  of  judgment,  it  was  held  that  the  count  was  bad,  as 
not  shewing  any  duty  in  the  defendant  to  re-deliver  the  horse  to  the  plaintiff';  and 
that  it  could  not  be  supported  as  an  informal  count  in  trover,  the  detention  under 
such  circumstances  not  amounting  to  a  conversion.  "  As  the  declaration,"  says  Lord 
Abiuger,  "recognizes  such  an  interest  in  Young  as  enabled  him  to  make  a  lawful 
contract  with  the  defendant,  and  there  is  nothing  to  shew  the  determination  of  that 
interest,  we  must  take  the  wrong  to  be  done  to  Young,  and  not  to  the  plaintiff. 
Then,  if  the  count  be  not  maintainable  as  a  count  in  trover,  is  it  so  on  the  ground  of 
a  duty  resulting  to  the  plaintiff'?  In  the  cases  cited  by  Mr.  Thesiger,  the  persons 
claiming  were  parties  to  the  original  contract :  but  here  the  only  contract  of  the 
defendants  was  with  Young,  and  the  order  by  him  was,  for  aught  that  appears,  to 
deliver  to  the  plaintiff"  as  his  agent,  and  the  detention  was  from  him  ;  there  is,  therefore, 
no  breach  of  duty  to  anybody  but  Young."  So,  here,  the  only  contract  of  the  defen- 
dants was  with  Baxter.  They  could  owe  no  duty  to  the  plaintiff's,  who  were  strangers. 
Maule,  J.,  says:  "It  is  clear  that  an  action  of  contract  cannot  be  maintained  by  a 
person  who  is  not  a  party  to  the  contract :  and  the  same  priiidph  extends  to  an  action  of 
tort  arising  out  of  contract."     The  court  called  upon 

[235]  Keane,  Q.  C,  to  reply.  If  it  were  the  mere  contract  which  gave  the  right 
of  action,  the  liability  of  the  company  to  the  master  would  depend  upon  whether  or 
not  the  contract  for  the  conveyance  of  the  servant  was  made  by  him.  The  defendants 
cannot,  however,  get  rid  of  their  public  duty  as  carriers.  It  is  clear  from  the  judg- 
ment of  Lord  EUenboroagh  in  Ansell  v.  Waterhouse,  6  M.  &  W.  385,  and  of  Dallas,  C.  J., 
in  Bretherton  v.  Wood,  6  J.  B.  Moore,  141,  9  Price,  408,  3  Brod.  &  B.  54,  that  this  did 
not  rest  in  contract  (a).  Mr.  Justice  Cowen,  in  a  case  of  Cole  v.  Goodwin,  19  Wendell 
(American),  251,  lays  it  down  that,  although  ordinary  bailees  may  make  their  own 
terms  with  their  customers,  it  is  not  so  with  common  carriers  and  innkeepers ;  and 
that  they,  from  their  public  employment,  owe  duties,  at  common  law,  from  which 
public  policy  demands  that  they  should  not  be  discharged,  and  consequently  that  they 
cannot  limit  their  common-law  liability  even  by  express  agreement.  [Willes,  J.  In 
Johnson  v.  The  Midland  Hailway  Company,  4  Exch.  367,  it  was  held  that  a  railway 
company  is  not  bound  to  carry  every  description  of  goods,  and  between  all  places  on 
their  line,  but  only  such  goods,  and  to  and  from  such  places,  as  they  have  publicly 
professed  to  do,  and  have  convenience  for  that  purpose.  There  was  a  long  series 
of  cases  in  which  the  liability  of  railway  companies  was  qualified  by  contract,  and 
which  resulted  in  the  passing  of  the  Railway  Traffic  Act,  17  &  18  Vict.  c.  31.]  TolUt 
v.  Sherstone,  5  M.  &  W.  283,  and  JFinterbottom  v.  IFright,  10  M.  &  W.  109,  have  no 
application.  But  the  judgments  of  Jervis,  C.  J.,  and  of  Williams,  J.,  in  Marshall  v. 
The  York,  Nevxastle,  and  Berwick  Bailway  Company,  11  C.  B.  655,  are  precisely  ui  point. 
If  there  was  no  duty  here,  there  could  [236]  have  been  none  in  Martinez  v.  Gerber, 
3  M.  &  G.  88,  3  Scott,  N.  K.  386. 

Erle,  C.  J.  This  was  an  action  by  Messrs.  Alton  &  Co.  against  the  Midland 
Railway  Company,  charging  them  with  negligence  in  carrying  by  their  railway  from 
Trent  to  Nottingham  one  Baxter,  the  servant  and  traveller  of  the  planitifts,  whereby 
the  servant  was  injured,  and  by  reason  thereof  the  plaintiffs  lost  the  benefit  of  his 
services.  Upon  the  face  of  the  declaration  it  appears  that  the  relation  between  the 
defendants  and  Baxter  arose  out  of  contract ;  for,  the  declaration  alleges  that  they 
were  to  carry  him  "  for  hire  and  reward  to  the  defendants  in  that  behalf.  It  is  the 
demurrer  to  the  declaration  which  raises  the  point  upon  which  my  judgment  turns: 
but  it  is  made  still  more  clear  by  reference  to  the  plea,  by  which  the  defendants 
allege  that  they  contracted  with  Baxter  to  carry  him  as  such  passenger  as  in  the 

(o)  See  Boss  v.  Hill,  2  C.  B.  877.     And  see  Oxlade  and  tlie  North  Eastern  Railway 
Company,  15  C.  B.  (N.  S.)  680. 
C.  P.  XXII.— 25* 
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declaration  mentioned  on  the  said  journey,  and  that  the}'  received  him  as  in  the 
declaration  mentioned  under  and  bj'  virtue  of  that  contract,  and  that  they  did  not 
contract  with  the  plaintiHs  to  carry  him,  and  that  the  matter  complained  of  in  the 
declaration  was  not  a  breach  of  any  contract  between  the  defendants  and  the  plaintiffs, 
but  was  a  breach  of  the  said  contract  between  the  defendants  and  Baxter.  The 
demurrer  to  that  plea  admits  that  the  relation  between  the  defendants  and  Baxter 
was  created  by  contract.  The  plaintiffs,  therefore,  are  seeking  to  recover  consequential 
damages  by  reason  of  the  breach  of  a  contract  between  the  defendants  and  a  third 
person.  l'  take  the  law  to  be  clear  that,  where  a  servant  is  injured  by  matter  ex 
delicto,  and  his  master  in  consequence  loses  the  benefit  of  his  services,  the  master  may 
have  an  action  against  the  wrong-doer  for  that  consequential  damage.  The  distinction 
upon  [237]  which  I  rely  is  that,  in  all  the  cases  where  the  master  has  recovered 
damages  in  such  an  action,  the  injury  has  been  occasioned  to  the  servant  by  the  tortious 
act  of  the  defendant :  I  find  none  where  the  damage  has  arisen  by  means  of  the  breach 
of  a  contract.  I  do  not  go  into  the  origin  of  the  master's  I'ight  to  sue  for  a  wrong 
done  to  his  servant,  or  inquire  whether,  as  Mr.  Smith  puts  it  (Master  and  Servant,  86), 
it  may  have  originated  at  a  time  when  the  master  claimed  a  property  in  the  services 
of  his  servant.  I  take  the  law  as  I  find  it :  and  I  find  no  case  where  an  action  has 
been  sustained  by  the  master  for  consequential  damage  for  an  injury  done  to  his 
servant,  where  that  injury  arose  from  the  breach  of  a  contract  between  the  servant 
and  the  defendant.  Hall  v.  Hollander,  4  B.  &  C.  660,  7  D.  &  R.  133,  Marlines  v. 
GerUr,  3  M.  &  G.  88,  3  Scott,  N.  K.  386,  and  Ouugh  v.  Brian,  2  M.  &  W.  770,  were 
all  cases  of  direct  wrongs  done  to  the  servant.  In  Hodsoll  v.  Stallebrass,  1 1  Ad.  &  E. 
301,  3  P.  &  D.  200,  8  Dowl.  P.  C.  482,  the  master  recovered  for  an  injury  to  the  hand 
of  his  apprentice,  whereby  loss  of  service  accrued, — the  damage  alone  not  being  the 
cause  of  action,  but  the  illegal  act  and  the  damage  together.  So,  in  Gilbert  v.  Sehwend; 
14  M.  &  W.  488,  the  defendant  had  forcibly  taken  the  child  out  of  the  custody  of  the 
plaintiff'.  All  these  were  cases  of  clear  wrongs.  Here,  however,  the  action  is  founded 
upon  a  contract  entered  into  between  the  company  and  Baxter.  I  am  well  aware  that 
there  are  many  cases  in  which  a  plaintiff  may  at  his  option  seek  redress  either  by 
declaring  ex  contractu  or  ex  delicto,  and  that  there  are  certain  advantages,  which  are 
incidental  to  the  form  of  procedure,  to  be  obtained  from  adopting  the  latter  form. 
But,  where  it  is  necessary  to  resort  to  the  substance  of  the  cause  of  action,  the  dis- 
tinction between  the  two  has  been  constantly  maintained.  [238]  See  the  notes  to 
Caliell  V.  Vaughan,  1  Wms.  Saund.  191  d.,  where  it  is  laid  down  that  the  defendant 
does  not  lose  his  plea  in  abatement  by  being  sued  in  tort  in  respect  of  a  matter  which 
is  founded  on  contract.  "  The  same  rule  applies,"  says  the  learned  editor,  "  where  the 
action  is  founded  upon  matter  ex  quasi  contractu  :  and  therefore,  if  an  action  be 
brought  against  one  only  of  several  persons  upon  a  matter  founded  in  contract,  though 
the  form  of  the  action  be  case  for  malfeasance  or  nonfeasance,  and  the  plea  iiol  guilty, 
yet  the  defendant  must  plead  it  in  abatement :  Boson  v.  Sandford,  Carth.  62,  63  ; 
Buddie  v.  JFilson,  6  T.  R.  369."  And  at  p.  291  f.  he  says:  "From  all  the  cases,  and 
especially  that  last  cited  (a),  the  principle  appears  to  be  this,  that,  where  the  action 
is  maintainable  for  the  tort  simply,  without  reference  to  any  contract  made  between 
the  parties,  no  advantage  can  be  taken  of  the  omission  of  some  defendants,  or  of  the 
joinder  of  too  many,  as,  for  instance,  in  actions  against  carriers,  which  are  grounded 
on  the  custom  of  the  realm :  Jnmll  v.  IVaterliouse,  6  M.  &  Selw.  385.  But,  where  the 
action  is  not  maintainable  without  referring  to  a  contract  between  the  parties,  and 
laying  a  previous  ground  for  it  by  shewing  such  contract,  there,  although  the  plaintiff' 
shapes  his  case  in  tort,  he  shall  yet  be  liable  to  a  plea  in  abatement  if  he  omit  any 
defendant,  or  to  a  nonsuit  if  he  join  too  many ;  for  he  shall  not,  by  adopting  a 
particular  form  of  action,  alter  the  situation  of  the  defendant.  On  this  last  ground 
undoubtedly  the  ca.se  of  Green  v.  Greenbank,  2  Marsh.  485,  was  determined,  in  which  it 
was  held  that  infancy  was  a  good  plea  to  an  action  on  the  case  on  a  warranty  "  {b).  The 
substance  is  looked  to,  and  not  the  [239]  mere  form.  So,  in  Rolle's  Abridgment, 
Action  sur  Case  (D.),  pi.  3,  it  is  said,—"  Si  un  hosiery  vient  al  un  infant,  et  il  ceo  con- 

(a)  Brctherton  v.  JFood,  3  Brod.  &  B.  54,  6  J.  B.  Moore,  141,  9  Price,  408. 

(?))  The  nature  and  extent  of  the  liability  of  an  infant  or  a  married  woman  cannot 
be  changed  by  suing  ex  delicto  in  respect  of'a  claim  arising  on  contract.  Per  Byles,  J., 
in  Burnard,  App.,  Haggis,  Besp.,  14  C.  B.  (N.  S.)  45. 
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serve,  et  ses  guests  soat  robb,  uiicore  nul  action  gist  vers  I'infaut : "  Crosse  and  Androts 
case.  That  being  the  general  line  of  authority,  I  think  there  is  very  great  weight  in 
the  observations  of  the  learned  judges  iu  Lanyrkhjn  v.  Levy,  2  M.  &  W.  519,  Levy  v. 
Langridge,  4  M.  &  ^\'.  337,  and  Jrinkrhottom  v.  JFrlght,  10  M.  &  W.  109,  as  to  the 
iucouvenienee  of  laying  down  a  principle  which  would  lead  to  an  indefinite  extent  of 
liability.  The  liabilities  of  parties  by  reason  of  their  contracts  can  be  foreseen.  As  a 
general  rule,  they  are  under  their  own  control.  The  liabilities  arising  out  of  them  are 
bounded  by  the  considerations  aflecting  the  two  contracting  parties.  Upon  that 
general  view  I  found  my  opinion  that  for  the  consequential  damages  claimed  on  the 
present  occasion  the  plaintiffs  cannot  sue.  The  cases  as  to  costs  rest  upou  the  law  of 
procedure.  Here,  the  liability  of  the  defendants,  if  any,  arises  out  of  contract :  and 
there  is  contract  between  these  parties. 

WiLLES,  J.      I  am  of  the  same  opinion.      It  must  be  admitted  by  the  defendants 
that  a  long  series  of  authorities   has  established  that  a  master  may  sue  for  loss  of 
services  caused  by  a  pure  wrong,  a  trespass,  to  his  servant,  as  by  beating  him.      On 
the  other  hand,  it  is  indisputable  that  no  such  action  has  ever  been  sustained  in  a  case 
in  which  the  injury  to  the  serxaiit  was  not  actionable  iu  respect  of  the  civil  wrong, 
but  only  iu  respect  of  a  duty  arising  out  of  and  founded  upon  a  contract  with  the 
ser\ant.      The  liability  of  the  defendants  iu  the  case  before  us  is  of  the  latter  kind, 
and  [240]  falls  within  the  principle  of  a  series  of  decisions  upon  which  there  is  no 
room  for  doubt.      The   case   does  not,  I  apprehend,  fall  within   the   principle  con- 
tended for  on  the  part  of  the  plaintiffs,  for  this  simple  reason,  because  the  rights 
founded  on  contract  belong  to  the  person  who  has  stipulated  for  them.     Here,  the 
right  to  be  carried  safely  was  stipulated  for  by  the  servant ;  it  was  a  right  acquired 
by  him  by  reason  of   a  bargain   with  the  defendants.      To  hold  that  the  plaintiffs 
can  maintain  this  action  would  be  to  hold  that  they  could  acquire  a  right  by  means  of 
a  contract  to  which  they  were  no  parties  either  by  themselves  or  by  their  agent. 
It  has  been  strongly,  but  I  think  erroneously,  urged  that  the  cause  of  action  here 
is  founded  on  a  wrong.      The  law  does  not  so  deal  with  it :  it  gives  the  right  to 
sue  in  form  either  in  tort  or  in  contract,  at  the  party's  election.     That  puts  in  a 
strong  light  the  objection  to  which  I  have  referred,  because  the  election  to  sue  in 
tort  or  in  contract  is  given  to  the  servant.     The  servant  may  bring  an  action  against 
the  company  founded  on  the  contract,  and  may  so  determine  the  election.      If  the 
master  might  sue,  he  might  elect  to  treat  it  as  a  tort,  and  so  to  determine  the  election 
otherwise  than  the  person  who  entered  into  the  contract  has  determined  it.     That  to 
my  mind  reduces  the  argument  for  the  plaintifl's  to  an  aljsurdity.     Election,  it  must 
be  admitted,  is  purely  technical,  and  was  intended  to  give  the  party  a  more  convenient 
and  compendious  remedy.    If  traced  to  it  origin,  there  would  be  found  many  instances 
to  prove  that.     I  may  mention  a  few  of  them.     First,  I  will  start  with  the  doctrine  of 
implied  promises,  because,  whether  the  law  raises  a  duty  or  implies  a  promise  which 
the  parties  did  not  stipulate  for,  is  all  one.     Take  the  case  of  a  contract  with  various 
stipulations,  as  in  a  building-contract ;  and  take  it  that  the  contract  is  only  partly 
completed,  without  any  [241]  default  on  the  part  of  the  builder.    Certain  of  the  work 
has  been  done,  and  certain  materials  supplied  :  the  law  gives  the  builder  his  election 
to  declare  upon  the  special  contract,  or  he  may  say  that  he  has  done  the  work  and 
supplied  the   materials,  and  that  the  defendant  promised   to  pay  him  the  value  on 
request.     That  was  the  state  of  the  law  when  the  case  of  Brethedoit,  v.  Wood,  6  J.  B. 
Moore,  Ul,  9  Price,  408,  3  Brod.  &  B.  54,  and  the  other  cases  relied  on,  were  decided. 
But  no  one  would  contend  that  the  change  in  the  mode  of  declaring  would  affect  the 
legal  rights  of  the  parties.    That  is  one  instance  where  an  election  is  given  in  the  mode 
of  procedure.      I  might  travel  through  an  infinite  series  of  legal  fictions.      Take  the 
case  of  a  man  selling  the  goods  of  another  without  his  authority.     The  law  allows  the 
party  whose  goods  are  so  sold  to  declare  in  an  action  for  the  wrongful  conver-sion,  or 
at  his  election  to  sue  on  the  implied  promise  to  pay  over  the  proceeds  to  him,  though 
in  truth  there  was  no  such  promise.     These  are  cases  in  which  the  law  has  invented 
fictions  to  give  a  more  convenient  remedy  to  the  party  wronged.      In  the  last  case, 
you  have  an  instance  of  an  election  which  is  clogged  iu  this  way,— if  the  plaintiff 
chooses  to  bring  an  action  for  money  had  and  received,  he  subjects  himself  to  all  the 
consequences  of  the  defendant's  being  let  in  to  plead  a  set-off,  infancy,  and  the  like. 
I  now  come  to  the  case  before  us.     This  is  a  case  in  which  there  could  have  Ijeen  no 
duty  but  for  the  contract  to  carry  safely  iu  consideration  of  a  certain  payment,     ihe 
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passenger  purchases  the  duty  which  the  law  says  arises  out  of  the  contract :  and  he 
has  his  election  to  sue  upon  the  contract,  or  for  the  breach  of  the  duty  founded  on 
the  contract.  I  will  cite  one  authority  for  the  puipose  of  illustrating  this  part  of  my 
judgment.  I  asked  in  the  course  of  the  argument  if  the  executor  could  sue  upon 
[242]  such  a  contract  as  this;  and  Mr.  Keane  said  he  thought  not.  I  am  disposed  to 
think  the  answer  given  right :  it  is  probably  like  a  promise  of  marriage,  which,  not 
beino-  within  the  statute  of  E.  4,  moritur  cum  peisona.  But,  suppose  the  personal 
estafe  of  the  servant  sustained  injury  through  the  defendants'  breach  of  duty,  as,  if 
he  had  taken  a  quantity  of  luggage  with  him,  which  had  been  lost  or  damaged,  it  is 
clear  his  executor  might  have  sued  for  that  damage.  For  this  I  find  an  authority  in 
1  Williams  on  Executors,  5th  edit.  712,  where  it  is  said  :  "It  must  be  observed  that, 
if  the  executor  can  shew  that  damage  has  accrued  to  the  personal  estate  of  the  testator 
by  the  breach  of  an  express  or  implied  promise,  he  may  well  sustain  an  action  at  common 
law  to  recover  such  damage,  although  the  action  is  in  some  sort  founded  on  a  tort. 
Thus,  in  Knights  v.  Quarles'^2  Brod.  &  B.  102,  4  J.  B.  Moore,  532,  where  an  adminis- 
trator declared  in  assumpsit  against  an  attorney  for  negligence  in  investigating  a  title 
about  to  be  conveyed  to  the  intestate,  and  the  declaration  went  on  to  allege  special 
damage  to  the  personal  estate ;  the  defendant  demurred ;  and  it  was  urged  on  his 
behalf  that  the  action,  though  in  form  ex  contractu,  was  in  substance  ex  delicto,  the 
breach  of  promise  complained  of  being  no  more  than  a  tort  arising  out  of  a  neglect  of 
duty  :  but  the  court  were  of  opinion  that  there  was  no  ground  for  the  demurrer,  an 
express  promise  being  alleged,  a  breach  of  it  in  the  life-time  of  the  intestate,  and  an 
injury  to  his  personal  property,  the  truth  of  which  allegations  was  admitted  by  the 
demurrer ;  that  it  made  no  difference  in  this  case  whether  the  promise  was  express  or 
implied,  the  whole  transaction  resting  on  a  contract ;  that,  though  perhaps  the  intestate 
might  have  brought  case  or  assumpsit  at  his  election,  assumpsit  being  the  only  remedy 
for  the  administrator,  it  was  very  necessary  the  action  [243]  should  be  maintained,  or 
the  defendant  might  escape  out  of  the  consequences  of  his  misconduct,  and  the 
intestate's  estate  suffer  an  irreparable  injury.  It  was  further  observed  that,  if  a  man 
contracted  for  a  safe  conveyance  by  a  coach,  and  sustained  an  injury  by  a  fall,  by 
which  his  means  of  improving  his  personal  property  were  destroyed,  and  that  property 
in  consequence  injured, — though  it  was  clear  he,  in  his  life-time,  might,  at  his  election, 
sue  the  coach-proprietor  in  contract  or  in  tort,  it  could  not  be  doubted  that  his 
executor  might  sue  in  assumpsit  for  the  consequences  of  the  coach-proprietor's  breach 
of  contract."  The  action  was  there  held  to  be  sustainable  at  common  law  because  the 
substance  of  the  matter  was  contract.  I  have  only  one  other  remark  to  make.  This 
was  a  contract  for  the  reasonably  safe  carriage  of  the  party  contracted  with.  I  say 
reasonably  safe,  because  there  is  a  wide  difference  between  the  liability  of  a  carrier  of 
goods  and  that  of  a  carrier  of  passengers,  though  I  do  not  found  my  judgment  on  this 
distinction.  This  is  an  action  founded  on  a  contract,  and  brought  by  persons  who  are 
no  parties  to  the  contract.  There  is  no  authority  for  the  maintenance  of  such  an 
action,  and  I  cannot  consent  to  be  a  party  to  its  introduction. 

Byles,  J.  I  am  of  the  same  opinion.  After  the  very  elaborate  explanation  by 
my  Lord  and  nly  Brother  Willes  of  the  principle  upon  which  actions  of  this  sort  rest, 
with  which  I  entirely  agree,  I  will  only  make  one  or  two  observations.  It  is  plain 
upon  the  declaration  and  on  the  plea,  that  there  was  no  contract,  express  or  implied, 
between  the  plaintiffs  and  the  defendants,  but  that  the  only  contract  was  between 
Baxter  and  the  defendants.  In  most  cases  of  this  nature,  no  doubt,  the  plaintiff  has 
his  election  to  sue  either  upon  the  contract  or  for  the  tort :  but,  by  [244]  changing 
the  form  of  action,  the  right  to  sue  cannot  be  extended  to  a  stranger.  It  would  lead 
to  alarming  consequences  if  it  could.  No  man  can  sue  for  a  breach  of  duty,  unless  for 
a  breach  of  a  duty  to  himself.  That  was  decided  in  Jrinterholtom  v.  JlWight,  10  M. 
&  W.  109.  A  precedent  in  8  Wentworth's  Pleading,  397,  was  there  cited,  of  a 
declaration  in  an  action  against  an  attorney  who  had  received  instructions  to  make  a 
will  for  one  A.  B.,  whereby  a  certain  estate  was  to  have  been  devised  to  the  plaintiff, 
for  neglecting  to  prepare  it  in  time,  whereby  the  said  A.  B.  died  intestate,  and  so  the 
plaintiff  lost  the  estate.  That  has  always  been  considered  a  bad  precedent  (a).  The 
attorney  owed  no  duty  to  the  proposed"  legatee.      If  she  could  have  maintained  an 

(«)  It  bears  the  signature  of  Vitruvius  Lawes ;  but  Mr.  Lawes  is  said  to  have 
discouraged  the  action. 
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action,  on  the  same  principle  her  heir  or  executor  would  have  had  the  same  right.  So, 
in  the  case  of  the  insutficient  anchor,  put  by  Mr.  Bovill,— the  anchor-smith  would  be 
liable  to  the  ship-owner,  but  not  to  a  passenger  who  sustained  loss  in  consequence. 
Suppose  the  ease  of  a  servant  employing  a  surgeon  to  perform  an  operation,  and  sus- 
taining an  injury  from  the  surgical-instrument  maker  having  furnished  the  surgeon 
with  an  improper  instrument,— would  an  action  lie  against  the  instrument-maker 
either  at  the  suit  of  the  servant  or  of  his  master  1  And  yet  the  alignment  on  the  part 
of  the  plaintifls  must  go  to  that  length,  if  the  law  be  as  they  contend  it  is.  If  we 
depart  from  the  rule  stated  by  my  Lord  and  my  Brother  "Willes,  we  open  a  way  to  a 
most  inconvenient  and  dangerous  extension  of  responsibility.  Thus  stands  the  case 
upon  principle.  How  is  it  with  reference  to  the  authorities  1  Mr.  Keane  cited  a  case 
of  Everard  v.  HojMns,  2  Bulstr.  3.32.  But,  upon  investigating  the  facts,  it  will  be 
found  that  there  the  contract  was  [245]  made  with  the  master.  That  case,  therefoi-e, 
is  no  authority,  as  far  as  the  decision  goes :  and  the  dicta  of  the  learned  judges  must 
repose  very  much  on  the  accuracy  of  the  reporter.  No  other  case  bearing  directly 
upon  the  matter  was  referred  to  by  the  plaintiffs'  counsel :  and  Wmterhottom  v.  Wright, 
10  M.  &  W.  109,  and  Langridge  v.  Levy,  2  M.  &  W.  519,  and  Levy  v.  Langridge,  4  M. 
&  W.  337,  are  authorities  the  other  way.  I  do  not  think  a  more  important  question 
than  this  has  come  before  the  court  for  many  years  :  and  I  think  it  is  our  duty  not  to 
intimate  the  slightest  doubt  upon  it. 

Montague  Smith,  J.  As  I  was  not  present  during  the  whole  of  the  argument, 
and  the  matter  has  been  so  fully  gone  into  by  my  Lord  and  my  two  learned  Brothers, 
I  will  only  saj^  that,  so  far  as  I  have  been  able  to  acquaint  myself  with  the  matter,  I 
entir<;ly  assent  to  their  judgment.  Mr.  Keane  contends  that  the  action  is  maintain- 
able in  respect  of  the  public  duty,  which  he  says  is  collateral  and  parallel  to  the  con- 
tract. But  I  think  the  whole  suljstratum  of  his  argument  is  unsound.  There  is  no 
duty  independent  of  contract :  the  whole  foundation  of  it  is  the  contract.  And  the 
only  persons  who  can  sue  for  the  breach  of  a  contract,  or  for  the  breach  of  any  duty 
arising  out  of  the  contract,  are  the  stipulating  parties 

Judgment  for  the  defendants. 

[246]     Jeffryes  r.  Evans.     June  5th,  1865. 

[S.  C.  34  L.  J.  C.  P.  261  ;  13  L.  T.  72 ;  11  Jur.  N.  S.  584 ;  13  W.  R.  864.] 

1.  A  reservation  in  a  lease,  of  the  right  of  "shooting  and  sporting "  over  the  land 
demised,  is  not  limited  to  "  game,"  strictly  so  called,  but  reserves  to  the  lessor  the 
exclusive  right  to  follow  and  shoot  such  animals  as  are  in  common  parlance  under- 
stood to  be  the  subject  of  sport. — 2.  In  1857,  A.  demised  to  B.  a  farm  called  Upton 
Farm,  containing  264  acres,  about  40  of  which  consisted  of  timber  and  underwood, 
with  furze-covers  in  various  other  parts  of  the  farm.  This  lease  reserved  to  the 
lessor  "all  timber  and  other  trees,  mines,  minerals,  and  quarries  on  the  said  farrn," 
and  also  "  the  exchidve  right  of  shooting,  fishing,  and  sporting  on  the  said  farm,"  with 
liberty  to  the  lessoi-,  his  servants,  &c.,  and  others  by  his  authority,  at  all  seasonable 
times  to  enter  for  any  of  the  purposes  contained  in  the  reservations  therein  con- 
tained.—In  1860,  A.  demised  Upton  Castle  and  about  60  acres  of  land  adjoining  it 
to  C,  and  also  "the  exclusive  right  of  shooting  and  sporting  over  and  taking  the 
game,  rabbits,  aTid  wild-fowl  upon  the  said  premises  and  also  upon  the  entire 
manor  of  Upton,"  including  the  260  acres  under  lease  to  B.,— reserving  to  the 
lessor  "all  trees,  underwood,  thorns,  and  bushes  growing  on  the  land,  as  well  as 
all  mines,  minerals,  and  quarries,"  &c. ;  with  a  covenant  for  quiet  enjoyment, 
without  interruption  by  the  lessor  or  any  person  or  persons  lawfully  claiming  by, 
from,  or  under  him,  &c.— B.,  finding  the  rabbits  too  numerous,  by  means  of  ferrets 
and  guns  destroyed  a  large  number  of  them  :  he  also  cut  all  the  underwood  on 
his  farm,  and  grubbed  up  and  destroyed  the  furze-covers,  and  thereby  materially 
interrupted  and  injured  C.'s  right  of  sporting  :— Held  that,  inasmuch  as  these  acts 
on  the  part  of  B.  were  not  warranted  by  the  terms  of  the  demise  to  him,  they  did 
not  constitute  a  breach  of  A.'s  covenant'for  quiet  enjoyment  in  the  lease  of  1860. 

This  was  an  action  in  which  the  plaintiff  sought  to  recover  damages  for,  amongst 
other  things,  the  breach  of  certain  covenants  contained  in  a  lease  granted  to  him  on 
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the  25th  of  September,  1860,  by  the  defendant  and  one  R.  D.  J.  Evans,  as  trustees  of 
Charles  Tasker  Evans,  an  infant. 

The  declaration  stated,  that  theretofore,  b}'  an  indenture  made  between  the  defen- 
dant and  Kichard  Davis  Jones  Evans,  since  deceased,  of  the  one  part,  and  the  plaintiff' 
of  the  other  part,  the  defendant  and  the  said  R.  D.  J.  Evans  demised  to  the  plaintifi' 
a  certain  messuage  or  dwelling-house  and  lands  therein  described,  for  a  term  of 
seven  years,  which  is  not  yet  expii-ed,  and  also  ihe  exclusive  right  at  all  times  durinij 
the  said  term  of  shooting  and  sporting  over  and  taking  the  game,  rabbits,  and  icild-fowl 
upon  the  said  premises  and  upon  certain  other  manors  and  lands  in  the  said  indenture 
wntioned,  excepting  and  reserving  to  the  defendant  and  the  said  R.  D.  J.  Evans, 
their  heirs  and  assigns,  all  timber  and  other  trees,  underwood,  thorns,  and  bushes 
growing  oi-  to  grow  on  the  said  premises,  with  liberty  of  entering  upon  any  part  of  the 
said  de-[247]-mised  lands  and  premises,  and  doing  all  necessary  and  convenient  acts 
for  the  preserving,  pruning,  felling,  and  carrying  away  the  said  timber  and  other  trees, 
underwood,  thorns,  and  bushes,  making  reasonable  compensation  for  all  consequential 
damages  or  loss  to  the  plaintiff;  he  the  said  plaintifls  yielding  and  paying  to  the 
defendant  and  the  said  R.  D.  J.  Evans  a  certain  rent  in  that  behalf :  that  the  defen- 
dant and  the  said  R.  D.  J.  Evans  did  thereby  covenant  with  the  plaintiff,  amongst 
other  things,  that  he  should  peaceably  and  quietly  possess  and  enjoy  the  said  premises 
so  to  him  thereby  demised  and  granted  as  aforesaid,  foi'  and  dui'ing  the  said  term, 
without  any  interruption  by  them  the  defendant  and  the  said  R.  D.  J.  Evans  or  either 
of  them,  or  any  person  or  persons  whomsoever  lawfully  claiming  by,  from,  or  under 
him,  them,  or  any  of  them ;  and  also  that  the  defendant  and  the  said  R.  D.  J.  Evans 
should  and  would  at  all  times  during  the  said  term  well  and  substantially  repair  and 
keep  in  repair  the  roofs,  walls,  and  window  frames  of  the  said  dwelling-house  and 
otKces  belonging  thei'eto :  that  thereupon  the  plaintiff  entered  into  the  said  demised 
premises,  with  the  appurtenances,  and  became  and  was  possessed  thereof  for  the  said 
term,  and  the  plaintiff  had  always  done  and  been  ready  and  willing  to  do  everything 
on  his  part,  and  everything  had  happened,  and  all  times  had  elapsed,  to  entitle  him  to 
the  full  benefit  of  the  said  covenant,  and  to  maintain  this  action  :  Yet  that,  after  the 
making  of  the  said  indenture,  and  during  the  said  term,  one  John  Rees,  then  law- 
full3^  claiming  the  right  to  shoot  the  rabbits  in  and  upon  the  said  manors  and  lands 
through  and  under  the  defendant  and  the  said  R.  D.  J.  Evans,  and  having  a  good  title 
to  the  same  through  and  under  them,  entered  into  and  upon  the  same  lands,  and  shot 
and  killed  and  carried  away  large  quantities  of  rabbits  [248]  there,  and  evicted  the 
plaintiff  from  the  enjoyment  of  the  said  exclusive  right  of  shooting  and  sporting 
and  taking  the  said  rabbits,  so  to  him  demised  and  granted  as  aforesaid  :  That  the 
said  John  Rees,  then  also  lawfully  claiming  and  in  fact  having  through  and  under 
the  defendant  and  the  said  R.  D.  J.  Evans  the  right  to  cut  down  divers  furze- 
covers,  woods,  and  plantations  in  and  upon  the  said  manors  and  lands  over  which 
the  plaintiff  had  under  and  by  virtue  of  the  said  indenture  the  exclusive  right  of 
shooting  and  sporting  as  aforesaid,  cut  down  and  carried  away  and  destroyed  divers 
quantities  of  the  said  furze-covers  and  plantations,  and  thereby  evicted  the  plaintiff' 
from  and  disturbed  him  in  the  enjoyment  of  the  said  right  of  shooting  and  sport- 
ing in  and  over  the  said  manor  and  lands  :  That,  during  the  said  term,  the  defendant 
and  the  said  R.  D.  J.  Evans  in  his  life-time,  and  the  defendant  since  the  death  of  the 
said  R.  D.  J.  Evans,  entered  upon  certain  of  the  said  lands  and  premises  thereby 
demised,  for  the  purpose  of  pi'eserving,  pruning,  felling,  and  carrying  away  the 
timber,  underwood,  trees,  thorns,  and  bushes  then  and  there  growing,  and  in  so  doing 
caused  damage,  loss,  and  injury  to  the  plaintiff,  by  destroying  the  hedges,  and  sub- 
verting the  soil,  and  destroying  the  grass  and  herbage,  and  prostrating  the  fences  and 
gates,  and  breaking  and  leaving  open  divers  gates  and  fences  in  and  upon  the  said 
demised  lands  and  premises,  and  thereby  letting  loose  and  injuring  divers  horses, 
cattle,  and  other  animals  belonging  to  the  plaintiff',  yet  the  defendant  and  the  said 
R.  D.  J.  Evans  did  not,  nor  did  the  defendant  since  the  death  of  the  said  R.  D.  J. 
Evans,  altliough  required  by  the  plaintiff  so  to  do.  make  any  compensation  whatsoever 
to  the  plaintiff  for  the  said  damage,  loss,  or  injury  so  sustained  by  him  as  aforesaid, 
contrary  to  the  said  covenant  in  that  behalf  :  And  that  the  defendant  and  [249] 
the  said  R.  D.  J.  Evans  had  not  in  the  life-time  of  the  said  R.  D.  J.  Evans,  nor  had 
the  defendant  since  his  death,  well  or  substantially  or  in  any  way  repaired  and  kept 
in  repair  during  the  said  term  the  roofs,  walls,  and  window-frames  of  the  said  dwell- 
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ing-house  and  offices  belonging  thereto,  or  any  of  them,  although  since  the  commence- 
ment of  the  said  term  hitherto  the  said  roof,  walls,  and  window-frames  had  been  out 
of  repair,  and  had  required  repair,  of  which  the  defendant  and  the  said  R.  D.  J.  Evans 
respectively  had  always  had  notice  :  And  that  by  reason  thereof  the  plaintiff  had 
incurred  divers  expenses  and  discomfort,  and  the'  walls  and  other  parts  of  the  said 
dwelling-house  had  been  much  injured:  Claim,  3001. 

The  defendant  pleaded,— first,  as  to  the  first  breach,  that  the  said  John  Rees  did 
not  enter  into  the  said  lauds  and  shoot  and  kill  the  said  rabbits  there,  and  evict  the 
plaintift"  from  the  enjoyment  of  the  said  exclusive  right  of  shooting  and  sporting  and 
taking  the  said  rabbits,  as  alleged, — secondly,  to  the'first  breach,  that  the  said  John 
Rees  did  not  lawfully  claim  the  right  nor  had  he  a  good  title  to  shoot  the  said  rabbits 
in  and  upon  the  said  manors  and  lands  through  and  under  the  defendant  and  the 
said  R.  I).  J.  Evans,  as  alleged, — thirdly,  to  the  second  breach,  that  the  said  John 
Rees  did  not  cut  down,  carry  away,  and  destroy  the  said  furze-covers  and  plantations, 
and  thereby  e\-ict  the  plaintiff  from  and  disturb  him  in  the  enjoyment  of  the  said  right, 
as  alleged, — fourthly,  to  the  second  breach,  that  the  said  John  Rees  had  not  through 
and  under  the  defendant  and  the  said  R.  D.  J.  Evans  the  right  to  cut  down  the  said 
furze-coverts,  woods,  and  plantations,  as  alleged, — fifthly,  to  the  third  breach,  pay- 
ment into  court  of  71.  15s., — sixthly,  to  the  fourth  breach,  that  he  the  defendant  and 
the  said  R.  D.  J.  Evans  had,  and  the  defendant  had,  well  [250]  and  substantially 
repaired  and  kept  in  repair  during  the  said  term  the  roofs,  walls,  and  window-frames 
of  the  said  dwelling-house  and  offices  belonging  thereto. 

The  plaintiff  joined  and  took  issue  respectivel}'  on  all  the  pleas  except  the  fifth  ; 
and  as  to  that  plea  replied  that  the  sum  paid  into  court  was  not  sufficient  to  satisfy  his 
claim  in  respect  of  the  matter  therein  pleaded  to. 

The  cause  was  tried  before  Blackburn,  J.,  at  the  last  Spring  Assizes  at  Haverford- 
west, when  the  facts  which  appeared  in  evidence  were  as  follows : — By  indenture  of 
lease  of  the  24th  December,  18.57,  the  defendant  and  R.  D.  J.  Evans,  as  trustees 
under  the  will  of  the  Rev.  W.  P.  Evans,  deceased,  demised  to  one  John  Rees,  his 
executors,  &c.,  for  nine  years  from  the  29th  of  September  then  last.  All  that  messuage 
or  farm-house,  farm,  and  lands,  called  Upton  Farm,  in  the  parish  of  Upton,  in  the 
county  of  Pembroke,  together  with  all  buildings,  yards,  gardens,  orchaids,  ways,  water- 
courses, rights  of  common,  and  other  rights,  members,  and  appurtenances  whatsoever 
to  the  said  farm  belonging,  "except  and  always  reserved  unto  the  said  lessors  and 
the  survivor  of  them,  his  executors  and  administrators,  and  other  the  trustees 
or  trustee  for  the  time  being  of  the  said  will,  and  also  unto  the  person  or  persons 
who  shall  for  the  time  being  be  entitled  to  the  said  premises  in  reversion  expectant 
on  this  demise  (all  of  whom  are  hereinafter  designated  as  the  lessors  or  lessor),  all 
timber  and  other  trees,  mines,  minerals,  and  quai'ries  on  the  said  farm,  with  free 
liberty  of  ingress,  egress,  and  re-gress  to  fell,  cut,  and  woi'k  the  same  respectively,  and 
to  cai-t  and  carry  away  the  timber  and  the  produce  of  the  said  mines  and  quarries  ; 
and  also  except  and  reserved  unto  the  lessors  or  lessor  the  c.cclusive  rujJit  of  shootimj, 
fishing,  ami  sporting  on  the  said  farm."  The  lease  also  provided  that  "  it  should  be 
lawful  for  the  [251]  lessors  or  lessor,  and  their  or  his  agents,  surveyors,  servants,  or 
others  by  their  or  his  authority,  at  all  seasonable  times  during  this  demise  to  enter 
into  and  upon  the  said  demisecl  premises  for  any  of  the  purposes  mentioned  in  the 
reservations  hereinbefore  contained,  or  for  the  purpose  of  viewing  and  examining  the 
state  and  condition  thereof,"  &c.  There  was  also  a  covenant  that  the  lessee,  his 
executors,  &c.,  would  "at  all  times  during  the  demise  use,  cultivate,  manure,  and 
manage  all  the  lands  thereby  demised  in  a  good  and  husband-like  manner,  according 
to  the  most  approved  .system  of  husbandry  in  the  neighbourhood,  and  would  at  the 
expiration  or  other  sooner  determination  of  the  said  term  leave  the  same  in  good 
plight  and  condition  ; "  and  also  would  not  "  do  or  suffer  to  be  done  any  waste,  injury, 
or  spoil  whatsoever  to  the  hereby  demised  premises,  or  any  part  thereof ; "  and  also 
would  not  "  at  any  time  during  the  demise  hunt,  shoot,  fish,  or  sport  in  or  upon  any 
part  of  the  hereby  demised  premises,  nor  permit  any  other  person  or  persons  so  to  do, 
except  the  lessors  or  lessor  and  those  authorized  by  them  or  him."  There  was  also  the 
usual  proviso  for  re-entry  for  breach  of  any  of  the  covenants. 

On  the  2.5th  of  September,  1860,  the  defendant  and  R.  D.  J.  Evans  granted  to  the 
plaintiff  a  lease  of  "  all  that  messuage,  tenement,  and  lands,  with  the  appurtenances 
thereto  belonging,  called  Upton  Castle,"  for  seven  years  from  the  2.5th  of  March, 
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1859,  at  the  yearly  rent  of  1251.  By  this  lease  the  exclusive  right  of  fishing  and 
sporting  over  and  taking  the  game,  I'abbits,  and  vpild-fowl,  not  only  upon  the  land 
occupied  with  Upton  Castle  (about  60  acres),  but  upon  the  entire  manor  of  Upton 
(which  would  include  the  land  in  the  occupation  of  Rees,  about  264  acres),  was  granted 
to  the  plaintiff'.  The  lease  also  contained  a  reservation  of  all  trees,  underwood,  thorns, 
and  Ijushes  growing  on  [252]  the  land,  as  well  as  all  mines,  minerals,  and  quarries  of 
eveiy  description,  with  liberty  to  enter  upon  the  land  and  do  all  necessary  or  con- 
venient acts  for  the  preserving,  pruning,  felling,  winning,  converting,  and  carrying 
away  the  said  reserved  things,  making  reasonable  compensation  for  all  consequential 
damages  or  loss ;  and  also  liberty  to  plant  and  transplant  trees,  and  to  sow  the  seeds 
of  trees  in  the  hedge-rows  and  wastes,  and  to  fence  the  same.  The  lessee  covenanted, 
amongst  other  things,  to  pay  the  rent,  rates,  and  taxes,  and  to  repair,  excepting  the 
roofs,  walls,  and  window-frames,  and  to  leave  the  premises  in  repair,  except,  &c.  And 
the  lessees  covenanted  for  quiet  enjoyment,  and  that  the  roofs,  walls,  and  window- 
frames  should  be  repaired  and  kept  in  repair  by  them. 

It  appeared  that  Eees's  farm  adjoined  the  sixty  acres  let  to  the  plaintiff',  from  which 
it  was  separated  by  a  belt  of  timber  and  underwood  (brambles,  holly,  and  brushwood) 
from  50  to  70  yards  broad,  and  about  a  mile  and  a  quarter  long,  on  Rees's  land  ;  that, 
in  several  of  the  fields  demised  to  Rees  were  furze-covers  which  at  the  commencement 
of  the  plaintiff's  term  were  well  stocked  with  hares,  rabbits,  partridges,  and  grouse  ; 
and  that,  shortly  after  the  plain tifi's  tenancy  commenced,  Rees  cut  all  the  underwood 
and  giubbed  up  the  furze-covers,  thus  driving  away  the  game,  so  as  almost  entirely  to 
destroy  the  shooting ;  and  also  by  himself  and  his  servants  shot  and  destroyed  by 
means  of  ferrets  a  hirge  innnber  of  rabbits. 

Complaints  being  made  to, the  defendant  of  these  acts  on  the  part  of  Rees,  the 
defendant  wrote  to  him  on  the  16th  of  February,  1861,  upon  the  subject :  and  in  reply 
thereto  Rees  wrote, — "It  is  quite  true  that  I  have  occasionally  shot  a  rabbit,  and  so 
have  my  sons,  but  not  as  a  matter  of  sport,  but  for  the  purpose  of  destroying  them. 
Rabbits  are  injurious  and  destructive  animals ;  and  they  have  so  increased  upon  my 
farm  of  [253]  late  they  are  become  intolerable.  I  therefore  do  not  think  that  I 
infringe  upon  any  covenant  in  my  lease  by  killing  them,  any  more  than  I  should  in 
shooting  rooks  or  wood-pigeons,  when  destroying  my  crops.  It  is  also  true  I  have 
employed  men  to  ferret  the  rabbits,  and  am  also  continuing  to  grub  the  furze,  which 
I  shall  continue  to  do  until  they  cease  to  be  injurious  to  me,  so  long  as  I  do  not  injure 
your  estate,  but  on  the  contrary  improve  it." 

It  was  also  proved  that  the  defendant,  in  186.3,  entei-ed  upon  a  portion  of  the  land 
demised  to  the  plaintiff',  for  the  purpose  of  felling  timber  and  stacking  the  bark,  and 
that  the  grass,  which  had  been  laid  down  for  hay,  was  in  consequence  much  trodden 
down  and  spoiled,  and  the  fences  broken  ;  and,  further  that,  in  consequence  of  the 
defendant's  workmen  leaving  open  a  gate  which  separated  a  field  where  some  young 
horses  were  kept  from  another  field  in  which  were  four  ponies  belonging  to  the  defen- 
dant, they  got  mingled,  and  one  of  the  ponies  received  a  kick  which  damaged  it  to  the 
extent  according  to  the  plaintiff's  estimate  of  about  51. 

Evidence  was  also  given  that  the  I'oofs,  walls,  and  window-frames  of  the  messuage 
demised  to  the  plaintiff'  were  suffered  to  be  out  of  repair  to  such  an  extent  as  to  render 
some  of  the  rooms  wholly  untenantable. 

On  the  part  of  the  defendant  it  was  contended  that  a  reservation  of  "hunting, 
shooting,  fishing,  and  sporting "  does  not  include  rabbits,  inasmuch  as  they  are  not 
properly  speaking  game  ;  that  Rees  was  justified  in  cutting  the  underwood  and  grubbing 
up  the  furze,  for  the  better  cultivation  of  the  farm,  and  in  shooting  and  destroying  the 
rabbits,  for  the  protection  of  his  crops ;  that  enough  had  been  paid  into  court  to  cover 
the  damages  claimed  on  the  thii'd  bi'each,  and  that  the  injury  to  the  pony  was  too 
remote ;  and  that  also  the  evidence  did  not  sustain  the  fourth  breach. 

[254]  The  learned  judge  left  it  to  the  jury  to  say,— first,  what  damages  the  plain- 
tiff was  entitled  to  recover'  for  the  destruction  of  the  rabbits  ;  reserving  for  the  court 
the  questiorr  whether  it  was  done  by  lawful  title. 

Secondly,  whether  Rees  injured  the  plaintiH's  right  of  sporting  by  cutting  and 
destroying  the  underwood  and  furze,  and,  if  so,  to  assess  the  daniage  for  that 
separately;  reserving  the  question  how  on  the  pleadings  the  verdict  should  be 
entered. 

Thirdly,  whether  the  71.   15s.  paid  into  court  was  enough  to  cover  a  reasonable 
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compensation  for  the  consequential  damage  accruing  from  the  cutting  of  the  timber, 
including  in  that  the  question  whether  the  damage  to  the  pony  was  under  such 
circumstances  that  it  might  have  been  reasonably  contemplated  by  the  parties  as  a 
kind  of  damage  likely  to  arise  from  the  felling  of  the  timber ;  telling  them  that,  if 
this  turned  the  scale,  to  say  how  much  they  allowed  for  that. 

Fourthly,  whether  the  roofs  and  walls  were  out  of  repair,  and  what  compensation 
the  plaintiff  was  entitled  to  for  that;  telling  them  that,  if  the  roof  leaked  (from 
defective  gutters,  as  some  of  the  witnesses  had  suggested),  it  was  doubtless  out  of 
repair,  and  that,  if  it  was  no  more  than  ordinary  damp,  if  would  not  be  so. 

The  jury,  in  answer  to  the  first  question,  assessed  the  damage  done  to  the  plaintiff 
in  consequence  of  Rees  "having  and  exercising"  the  right  to  shoot  rabbits,  at  181. 
In  answer  to  the  second  question,  they  assessed  the  damages  for  Rees  injuring  the 
plaintiff's  right  of  shooting  by  cutting  and  destroying  the  underwood  and  furze,  at 
181.  In  answer  to  the  third  question,  they  found  that  the  plaintiff  was  entitled  to 
41.  15s.  beyond  the  71.  15s.  paid  into  court.  And,  as  to  the  fourth  question,  they 
assessed  the  damages  at  251. 

[255]  The  leained  judge  directed  the  verdict  to  be  entered  on  the  several  issues, 
as  follows: — For  41.  los.  on  the  fifth  issue,  and  for  251.  on  the  last  issue:  for  the 
plaintiff  on  the  first  issue ;  and  for  the  defendant  on  the  second  issue,  with  leave  to 
the  plaintiff  to  enter  the  verdict  for  181.  on  that  issue,  if,  on  the  true  construction  of 
the  lease  of  the  24th  of  December,  1857,  Rees  had  from  the  defendant  the  right 
to  shoot  the  rabbits  :  and  on  the  third  and  fourth  issues,  he  entered  the  verdict  for  the 
defendant,  with  leave  to  the  plaintiff  to  move  to  enter  it  on  those  issues  for  181.,  if 
the  court  should  think  the  issues  in  fact  proved, — but  the  learned  judge  intimated  in 
his  report  that  the  rule  should  in  that  case  be  drawn  up  so  as  to  allow  the  defendant 
to  move  in  arrest  of  judgment. 

Bowen,  in  Easter  Term  last,  accordingly  obtained  a  rule  nisi  to  enter  a  verdict  for 
the  plaintiff  for  181.,  on  the  ground  that,  on  the  true  construction  of  the  lease  from 
the  defendant  to  Rees,  Rees  had  the  right  to  kill  rabbits  ;  and  why  the  verdict  found 
for  the  defendant  on  the  third  and  fourth  issues  should  not  also  be  set  aside,  and  a 
verdict  entered  thereon  for  the  plaintiff  for  181.,  pursuant  to  the  leave  reserved,  on  the 
ground  that  the  issues  were  in  fact  proved,  and  that,  on  the  construction  of  the  said 
lease,  Rees  had  a  right  to  cut  furze  and  underwood, — the  defendant  to  be  at  liberty 
to  contend,  if  necessary,  upon  the  argument  of  the  rule,  that  the  second  breach  was 
bad,  on  the  ground  that  the  acts  complained  of  did  not  amount  to  any  breach  of  the 
defendant's  covenant.  He  submitted  that  the  defendant  was  responsible  for  the  acts 
of  Rees  in  destroying  the  rabbits  and  grubbing  up  the  furze  and  underwood  ;  I'eferring 
to  Sincei;  App.,  Barnard,  Hasp.,  1  Ellis  &  Ellis,  874,  28  Law  J.,  M.  C.  176;  and  that 
the  exception  in  Rees's  lease,  of  all  timber  and  other  trees,  did  not  re-[256]-strain  him 
from  cutting  and  destroying  the  furze  and  underwood,  the  exception  being  to  be  con- 
strued most  strongly  against  the  lessor,— citing  JFyndham  v.  JFay,  4  Taunt.  316,  and 
other  cases  in  Woodfall's  Landlord  and  Tenant,  8th  edit.  120,  121. 

H.  Gifiard,  Q.  C,  Allen,  and  Hughes,  shewed  cause.  The  facts  are  shortly  these  : 
—On  the  25th  of  September,  1860,  the  defendant  granted  to  the  plaintiff  a  lease  of 
Upton  Castle  and  about  sixty  acres  of  land,  with  the  exclusive  right  of  hunting,  shooting, 
fishing,  and  sporting  over  about  264  acres  of  land  which  was  held  by  one  Rees  under 
a  lease  from  the  defendant  which  contained  a  reservation  of  "all  timber  and  otiher 
trees,  mines,  minerals,  and  quarries,"  &c.,  and  also  of  the  right  of  "hunting,  shooting, 
fishing,  and  sporting "  over  the  demised  land.  Rees's  lease  was  dated  the  4th  of 
December,  1 857.  The  first  question  is,  whether  Rees  was  precluded  by  this  reservation 
in  his  lease  from  destroying  the  rabbits.  [Willes,  J.,  referred  to  Graham  v.  Eivart, 
11  Exch.  326.]  The  reservation,  which  in  law  operates  as  a  re-grant,— ll-'ickham  v. 
Hawker,  7  M.  &  W.  63,— is  not,  it  is  submitted,  confined  strictly  to  game  properly  so 
called,  but  extends  to  every  animal  which  is  usually  followed  for  sport.  [WiUes,  J., 
referred  to  Comyns's  Digest,  Chace.]  The  case  of  Spicer,  Apyp.,  Barnard,  Besp.,  28  Law 
J.,  M.  C.  176,  l'  Ellis  &  Ellis,  874,  is  wholly  irrelevant.  All  that  was  decided  there, 
was  that  the  tenant  of  land,  the  right  of  sporting  over  which  was  reserved  to  the 
landlord,  having  employed  the  appellants,  as  his  servants,  to  kill  rabbits  on  the  land, 
the  persons  so  employed  were  not  liable  to  be  convicted,  as  for  a  trespass  in  pursuit  of 
conies,  under  the  1  &  2  W.  4,  c.  32,  s.  30.  [Willes,  J.  What  is  gamel]  That 
will  vary  according  to  the  act  in  force  at  the  time.     Rabbits  are  game  m  [257]  common 
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parlance.  In  the  1.3  Eic.  2,  e.  13,  conies  are  enumerated  amongst  game.  So  in  the 
3  Jac.  1,  c.  13,  s.  5,  and  the  22  &  23  Car.  2,  c.  25,  ss.  2,  5.  They  are  also  mentioned 
in  the  statute  52  G.  3,  c.  93,  s.  1,  which  requires  a  game  certificate  to  justify  the  taking 
them.  And  the  Poaching  Prevention  Act,  25  &  26  Yict  c.  lU,  by  the  interpretation 
clause  (s.  1)  includes  rabbits  under  the  word  "game."  From  the  earliest  times,  rabbits 
and  conies  have  been  included  in  the  general  term  "  sporting  "  :  and  here  all  the  ordinary 
rights  of  sporting  were  intended  to  be  reserved  by  the  landlord.  In  Locke's  Game 
Laws,  Introd.  xxxii.,  it  is  said,  that  "  hare  and  rabbit  warrens,  not  being  free  warrens, 
that  is,  franchised,  have  no  peculiar  privileges,  except  under  the  provisions  of  the  30th 
section  of  the  7  &  S  G.  1,  e.  29,  which  makes  it  a  misdemeanor  to  kill  hares  or  rabbits 
in  such  places  by  night,  and  exacts  a  penalty  of  not  less  than  51.  for  killing  them  by 
day."  In  Cruise's  Digest,  vol.  3,  title  xxvii.,  Franchms,  s.  23,  it  is  said  ;  "The  beasts 
of  warren  are  hares  and  rabbits  ;  the  fowls  of  warren  are  pheasants  and  partridges  :  and 
the  etlect  of  a  grant  of  free-warren  is  to  vest  in  the  grantee  a  qualified  propeity  in 
those  beasts  and  fowls  of  the  above  description  that  are  on  the  lands  comprised  in  the 
grant,  as  long  as  they  remain  there,  and  even  after  they  are  hunted  out  of  the  warren. 
And,  although  it  is  said  that  a  person  may  have  a  property  in  some  wild  animals, 
namelv,  i-abbits,  ratione  soli,  yet  it  is  admitted  that  this  property  is  subservient  to  that 
of  a  person  having  the  franchise  of  free-warren,  which  is  ratione  privilegii,  and  suspends 
it;  for,  in  that  case,  the  property  of  the  wild  animals  is  in  the  person  having  the 
warren,  not  in  the  proprietor  of  the  soil," — citing  Fitz.  N.  B.  86,  L.  note,  and  Sutton  v. 
Moodij,  12  Mod.  144,  1  Ld.  Raym.  250.  In  the  case  oi  Swans,  7  Co.  Rep.  17  b.,  it 
is  said,  that,  "  when  a  man  hath  savage  beasts  ratione  privilegii,  as  bj^  reason  of  a 
park,  war-[258]-ren,  &c.,  he  hath  not  any  property  in  the  deer,  oi'  conies,  or  pheasants, 
or  partridges  ;  and  therefore,  in  an  action  quare  parcum,  warrennum,  &c.,  fregit  et 
intravit,  et  tres  damas,  lepores,  cuniculos,  phasianos,  perdices,  cepit  et  asportavit,  he 
shall  not  say  '  suos,'  for  he  hath  no  property  in  them,  but  they  do  belong  to  him,  ratione 
privilegii,  for  his  game  and  pleasure,  so  long  as  they  remain  in  the  privileged  place." 
Much  learning  on  the  subject  is  to  be  found  in  the  judgment  of  Bayley,  J.,  in  the  case 
of  the  rooks,  Hannam  v.  Mockett,  2  B.  &  C.  934,  4  I).  &  R.  518.  The  second  breach 
is  that  Rees,  claiming  and  having  through  and  under  the  plaintiff  a  right  so  to  do, 
entered  upon  the  land  over  which  the  plaintiff  had  by  virtue  of  the  indenture  declared 
on  the  exclusive  right  of  shooting  and  sporting,  and  cut  down  and  destroyed  the  furze 
and  underwood,  and  so  evicted  the  plaintiff  from  and  disturbed  him  in  the  enjoyment 
of  his  said  right  of  shooting  and  sporting.  Assuming  that  to  be  a  good  breach,  the 
question  is,  whether  the  grant  of  a  right  of  shooting  and  sporting  over  land  implies  a 
covenant  that  the  lessor  will  not  cut  down  furze  and  underwood,  so  as  to  deprive  the 
game  of  the  natural  cover,  even  though  such  cutting  be  done  in  the  ordinary  and 
reasonable  cultivation  and  user  of  the  land.  It  may  be  that  the  lessor  covenants 
impliedly  that  he  will  not  wilfully  destroy  or  drive  away  the  game  :  but  that  is  all. 
[AVilles,  J.  There  is  another  point  before  you  get  to  that.  The  right  to  cut  the  furze 
and  bushes  is  claimed  by  Rees  under  his  lease  :  and  that  lease  reserves  to  the  lessors 
"  all  timber  and  other  trees,  mines,  minerals,  and  quarries  on  the  said  farm."]  It  is 
enough  for  the  defendants  to  say  that  the  exception  out  of  the  demise  to  Rees,  is  in 
terms  the  same  as  that  contained  in  the  lease  to  the  plaintiff  (c). 

[259]  Bowen  and  C.  E.  Coleridge,  in  support  of  the  rule.  The  words  of  the  reserva- 
tion in  Rees's  lease  did  not,  it  is  submitted,  except  the  rabbits.  Rabbits  have  never 
in  any  sense  been  considered  as  game.  In  Woolrych  on  the  Game  Laws,  1,  it  is  said  : 
"  In  reading  the  history  of  the  game  laws,  care  must  be  taken  not  to  confound  the 
creature  which  is  entitled  to  rank  as  game,  with  that  which  required  a  certificate  (as 
is  still  the  case),  in  order  legally  to  take  or  destroy  it.  Whatever  may  now  be  the 
rule,  these  matters  were  at  one  time  by  no  means  synonymous.  Rabbits  cannot  be 
shot  under  some  circumstances  without  paying  a  tax  to  the  government :  but,  although 
protected,  especially  in  a  warren,  conies  were  never  numbered  in  the  list  of  game.  The 
same  observation  will  apply  to  a  woodcock  and  snipe,  and  to  quails  and  landrails, 

(a)  The  reservation  in  the  lease  to  the  plaintiff  is  of  "  all  timber  and  other  trees, 
underwood,  thorns,  and  bushes,  growing  on  the  land,  as  well  as  all  mines,"  &c.  That, 
however,  applies  only  to  the  60  acres  demised  to  the  plaintifl'  and  occupied  by  him  with 
Upton  Castle,  and  not  to  the  264  acres  called  "  Upton  Farm"  demised  to  Rees,  over 
which  the  plaintiff  had  merely  the  right  of  sporting. 
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which  are  still  within  the  rale  of  the  certificate.  The  statute  of  1  ^y.  4,  c.  32,  has 
created  a  vast  alteration  in  the  rights  and  usages  which  belong  to  this  subject,  'xhe 
2nd  section  defines  '  game,'  for  the  purposes  of  the  act.  Game  shall  be  deemed  to 
include  hares,  pheasants,  partridges,  grouse,  heath  or  moor  game,  black  game,  and 
bustards.  And  the  5th  section  expressly  saves  the  law  respecting  certificates.  In 
considering  game,  again,  the  law  of  warrens  must  be  withdrawn  from  the  general 
principles ;  for  grouse,  although  game,  are  not  birds  of  warren  ;  and  conies,  although 
not  game  (a),  are  vet  entitled  to  more  protection  in  a  warren  than  elsewhere  :  and  a 
man  may,  by  virtue  of  his  free-warren,  [260]  make  coney-burrows  throughout  hi.s 
manor."  Conies  in  a  free-warren  have  a  peculiar  protection  :  see  Manwood's  Forest 
Laws,  c.  3.  In  Fitz.  N.  B.  87,  are  two  writs,  for  entering  a  warren  and  taking  conies. 
In  Chitty's  Game  Law,  1 28,  it  is  laid  down  that  "  rabbits  are  not  in  legal  acceptation 
game,  nor  are  they  included  in  any  statute  relative  to  it,  unless  expressly  named."  In 
Bex  V.  Yaites,  1  Ld.  Eaym.  1.51,  it  was  held  that  the  4  &  5  W.  &  M.  c.  23,  extended 
only  to  game,  and  not  to  rabbits  kept  in  a  private  warren.  Rabbits  are  not  dealt  with 
as  game  in  the  5  Anne,  c.  14  In  The  King  v.  Thompson,  2  T.  R.  18,  a  conviction  on 
that  st*itute,  Ashhurst,  J.,  says :  "Whether  the  party  kept  a  gun  for  the  purpose  of 
killing  game  is  a  question  of  law;  for  an  ignorant  witness  in  the  country  might  fancy 
that  a  woodcock  or  a  rabbit  was  game."  The  52  G.  3,  c.  93,  Sched.  (L.)"is  important : 
it  imposes  a  duty  for  the  use  of  any  dog,  gun,  &c.,  "  for  the  purpose  of  taking  or  killing 
ani/  game  whatever,  or  any  woodcock,  snipe,  quail,  or  landrail,  or  any  conies,"  &c.  So, 
the  Night  Poaching  Act,  9  G.  4,  c.  69,  speaks  of  rabbits  as  contradistinguished  from 
game  ;  as  also  do  the  1  &  2  W.  4,  c.  32,  and  7  &  8  Vict.  c.  30.  Again,  the  Game 
Certificate  Act,  23  &  24  Viet.  c.  90,  imposes  a  duty  on  a  certificate  to  use  any  dog, 
gun,  &c.,  for  the  pui'pose  of  taking  or  killing  "  any  game  whatever,  or  any  woodcock, 
snipe,  quail,  or  landrail,  or  any  conies,  or  any  deer."  Game  has  never  been  held  to 
include  rabbits.  [Montague  Smith,  J.  Do  you  mean  to  contend  that  if  Evans  were 
sporting  over  Eees's  land,  in  the  exercise  of  the  right  reserved  to  him,  and  a  rabbit 
turned  up,  he  could  not  shoot  it  ?  Willes,  .J.  Or  a  snipe  or  a  woodcock  ?]  This  court, 
in  Paduick,  App.,  King,  Ilesp.,  7  C.  B.  (N.  S.)  88,  entei'tained  grave  doubts  whether 
rabbits  were  within  a  reservation  of  "game"  like  this.  Thomas  v.  Frcdricks,  10  Q.  B. 
[261]  775,  though  apparently  a  decision  that,  under  a  contract  to  make  good  damage 
done  by  game,  damage  done  by  rabbits  was  included,  is  in  reality  no  authority  :  it  was 
not  a  direct  decision  upon  the  subject.  The  words  of  an  exception  of  this  sort  are  to 
be  taken  most  strongly  against  the  grantor.  In  Graham  v.  Ewart,  11  Exch.  326,  the 
reservation  was  of  the  right  of  "hunting,  shooting,  fishing,  and  fowling,"  in  general 
terms:  and,  at  the  close  of  the  judgment,  Martin,  B.,  says, — p.  349, — "We  think  it 
right  to  add  that,  in  our  opinion,  the  exclusive  right  is  to  shoot  game,  commonly  so 
called,  and  that  it  does  not  extend  to  animals  and  small  birds  not  of  that  description." 
In  the  report  of  Spiccr,  App.,  Barnard,  Rfsp.,  in  28  Law  J.,  M.  C.  177,  Lord  Campbell 
is  represented  to  have  said,—"  This  (viz.  the  killing  of  the  rabbits)  was  not  done  as  an 
act  of  sporting,  but  for  the  purpose  of  protecting  the  produce  of  the  land.  The  tenant 
may  kill  rabbits  for  that  purpose."  And  Crompton,  J.,  adds  :  "You  should  put  it  in 
the  lease  and  tie  up  the  tenant,  if  j'ou  wish  to  prevent  him  from  killing  the  rabbits. 
It  is  a  matter  of  contract  between  the  landlord  and  the  tenant :  under  the  12th  section 
(of  the  1  &  2  W.  4,  c.  32),  the  tenant  had  a  right  to  kill  the  rabbits."  As  to  the  cutting 
of  the  furze  and  underwood  The  covenant  for  quiet  enjoyment  was,  "  without  any 
interruption  by  the  defendant  and  E.  D.  J.  Evans  or  either  of  them,  or  any  person  or 
persons  whomsoever  lawfully  claiming  by,  from,  or  under  him,  them,  or  any  of  them." 
The  acts  complained  of  as  "an  eviction  \vere  acts  done  by  Rees,  claiming  under  the 
defendant.  The  exception  in  Eees's  lease  was  merely  of  "  all  timber  and  other  trees, 
mines,  minerals,  and  quarries  : "  there  is  no  exception  of  furze  and  underwood  In 
Piatt  on  Leases,  vol.  2,  p.  42,  it  is  said  :  "  After  much  discussion  on  the  point,  it 
seems  to  be  now  settled  that  an  exception  of  [262]  the  woods,  underwoods,  coppices, 
and  hedgerows,  comprises  the  soil  itself  on  which  they  grow  ;  but  that  an  exception  of 
all  timber-trees  or  great  wood,  U'hich  terms  do  not  include  underwood  and  herbage,  operates 
on  so  much  only  of  the  soil  as  may  be  necessary  for  their  nourishment  and  support ; 
the  soil  is  not  excepted  absolutely,  but  sub  modo  only  :  and,  if  the  lessor  destroy  the 
trees,  the  land  on  which  they  grow  will  belong  to  the  lessee  : "  and  for  these  propositions 

(a)  See  Yaites's  case,  1  Ld.  Eaym.  151. :  per  Ashhurst,  J.,  3  T.  R.  21. 


788  JEFFRYES    r.  EVANS  19  C.  B.  (N.  S.) 263. 

several  authorities  are  cited.  The  covenant  amounts  to  an  implied  covenant  that  the 
land  should  be  kept  in  a  reasonably  fit  condition  for  the  purpose  of  sporting.  The  act 
of  Eees  in  destroying  the  furze  and  underwood  was  found  by  the  jury  to  have  virtually 
destroyed  that  which  the  defendant  professed  to  grant  to  the  plaintiflF.  In  Bacon's 
Abridgment,  IVade  (C),  2,  it  is  said  that,  "  If  the  tenant  cut  down  timber-trees,  or 
such  as  are  accounted  timber,  as  is  aforesaid  (oak,  ash,  and  elm),  this  is  waste  ;  and 
if  he  suffers  the  young  germins  to  be  destroyed,  this  is  destruction.  So  it  is  if  the 
tenant  cut  down  undervvood  (as  he  may  by  law),  yet,  if  he  suffers  the  young  germins 
to  be  destroyed,  or  if  he  stub  up  the  same,  this  is  destruction."  [Willes,  J.  Cutting 
underwood  at  due  intervals  is  the  only  way  of  enjoying  it.]  In  Berriman  v.  Peacock, 
9  Bingh.  38i,  2  M.  &  Scott,  .515,  Tindal,  C.  J.,  says  ;  "  According  to  the  old  authorities, 
the  general  property  in  trees  is  in  the  landlord,  and  the  general  property  in  bushes  is 
in  the  tenant ;  although,  if  he  exceeds  his  right,  as  by  grubbing  up  or  destroying  fences, 
he  may  be  liable  to  an  action  of  waste.  We  should  be  introducing  a  distinction  never 
drawn  before,  if  we  were  to  decide  that  when  a  tenant  cuts  rather  more  than  he 
ought,  the  property  in  bushes  so  cut  passes  to  the  landlord."  The  defendant  is 
clearly  liable  to  the  plaintiff  for  any  interference  with  or  interruption  of  his  right  of 
sporting,  [263]  whether  by  his  own  act  or  by  that  of  any  person  claiming  from  or 
under  him. 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged,  and  that  the 
verdict  should  stand  as  entered  by  my  Brother  Blackburn.  The  action  is  brought  to 
recover  damages  for  the  breach  of  a  covenant  for  quiet  enjoyment  contained  in  a  lease 
whereby  the  defendant  and  another  person,  since  deceased,  demised  to  the  plaintiff, 
amongst  other  things,  the  exclusive  right  during  the  term  of  shooting  and  sporting 
over  and  taking  the  game,  rabbits,  and  wild-fowl  upon,  amongst  others,  lands  in  the 
occupation  of  one  Kees,  covenanting  that  the  plaintifl'  should  peaceably  and  quietly 
possess  and  enjoy  the  said  premises  so  to  him  thereby  demised  and  granted  for  and 
during  the  term,  without  any  interruption  by  the  lessors  or  either  of  them,  or  any  person 
or  persons  whomsoever  lawfully  claiming  by,  from,  or  under  him,  them,  or  any  of  them. 
The  declaration  alleges  for  breach  that,  after  the  making  of  the  indenture,  and  during 
the  term,  Eees,  then  lawfully  claiming  the  right  to  shoot  the  rabbits  in  and  upon  the 
said  lands  through  and  under  the  lessors,  and  having  a  good  title  to  the  same  through 
and  under  them,  entered  into  and  upon  the  same  lands,  and  shot  and  killed  and  -carried 
away  large  quantities  of  rabbits  there,  and  evicted  the  plaintiff'  from  the  enjoyment  of 
the  said  exclusive  right  of  shooting  and  sporting  and  taking  the  said  rabbits  so  to  him 
demised  and  granted  as  aforesaid  :  and  there  is  a  traverse  of  that  allegation.  It 
appeared  that  the  lease  under  which  Rees  held  his  farm  (besides  a  reservation  of  the 
timber,  mines,  and  quarries)  excepted  and  reserved  to  the  lessors  or  lessor  "  the  exclusive 
right  of  shooting,  fishing,  and  sporting  on  the  said  farm,"  and  also  a  proviso  that  it 
should  be  lawful  for  the  lessors  or  lessor,  and  theii-  [264]  or  his  agents,  survej'ors,  servants, 
or  otlters  by  their  or  hu  authority,  at  all  seasonable  times  during  the  demise  to  enter  into 
and  upon  the  demised  premises  fw  any  of  the  purposes  mentioned  in  the  reservations  herein- 
hefme  contained,  &c.  The  right  of  shooting,  fishing,  and  sporting  excepted  out  of  that 
lease,  the  defendant  has  granted  to  the  plaintiff".  The  first  question  is,  whether  Rees 
had  under  his  lease  a  right  to  shoot  the  rabbits  on  his  land.  I  am  of  opinion  that  he 
had  not.  I  take  the  reservation  of  the  rigl)t  of  shooting,  fishing,  and  sporting,  to  be 
a  reservation  of  the  right  to  follow  and  shoot  such  animals  as  are  in  common  parlance 
understood  to  be  the  subjects  of  sport.  It  is  contended  for  the  plaintiff,  that  the 
reservation  is  confined  to  "game"  in  its  strict  sense.  But  the  word  "game"  is  not 
mentioned  :  and  it  is  a  perfectly  undefined  word,  and  one  which  has  been  used  at 
various  times  in  different  senses,  sometimes  narrower,  sometimes  more  comprehensive. 
If  the  reservation  here  had  been  of  the  "game"  on  the  estate,  perhaps  we  should  have 
been  bound  to  construe  it  according  to  the  sense  in  which  the  word  has  been  used  in 
most  of  the  modern  statutes.  But,  under  the  terms  of  this  reservation,  I  think  the 
lessors  clearly  had  a  right  to  the  rabbits.  Whei-e  a  tenant  takes  a  lease  of  a  farm  with 
such  a  reservation,  if  he  has  reason  to  fear  that  the  number  of  rabbits  will  be  excessive, 
he  may  stipulate  for  compensation  for  damage  to  the  crops,  or  that  the  landlord  shall 
employ  a  game-keeper  to  keep  them  down,  o"r  that  he  himself  shall  have  liberty  to  do 
so,  or  the  like.  But  there  is  only  one  suggestion  by  Rees  in  the  course  of  his 
correspondence  with  the  lessor,  that  the  rabbits  are  too  numerous.  The  next  question 
arises  upon  the  second  breach,  which  alleges  that  Kees,  lawfully  claiming,  and  in  fact 
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ha\iiig  through  and  under  the  lessors,  the  right  to  cut  down  divers  furze-covers,  woods, 
and  [265]  plantations  in  and  upon  the  lands  over  which  the  plaintiff  had  under  and 
by  virtue  of  the  said  indenture  the  exclusive  right  of  shooting  and  sporting,  cut  down 
and  carried  away  and  destroyed  divers  quantities  of  the  said  furze-covers  and'plantations, 
and  thereby  evicted  the  plaintiff  from  and  disturbed  him  in  the  enjoyment  of  the  said 
right  of  shooting  and  sporting  in  and  over  the  said  lands.  It  is  contended  on  the  part 
of  the  plaintiff  that  the  covenant  for  quiet  enjoyment  of  the  premises  demised  and 
granted,  was  impliedly  a  covenant  not  to  grub  up  or  destroy  the  furze  and  underwood  ; 
and  so  the  breach  of  it  was  an  eviction  of  the  plaintiff  from  his  right  of  sporting.  To 
this  it  seems  to  me  there  is  a  short  answer.  There  has  been  no  eviction.  The  plain- 
tiff has  just  as  much  right  to  shoot  and  sport  over  the  thirty  or  forty  acres  of  land 
which  has  been  so  treated  as  he  had  before :  and  that  is  all  the  plaintiff  covenanted 
that  he  should  have.  If  a  portion  of  the  land  had  been  sown  with  turnips  or  clover, 
which  are  favourable  to  partridges,  it  would  be  idle  to  say  that  the  grantor  was  guilty 
of  a  breach  because  his  tenant  in  a  future  year  chose  to  adopt  some  other  mode  of 
cultivation  of  the  land.  The  .same  argument  applies  where  thirty  or  forty  acres  of 
furze  and  underwood  out  of  a  farm  of  300  acres  is  cut  down  for  the  better  cultivation 
of  the  farm.  If  there  had  been  a  covenant  to  keep  up  the  cover,  of  course  it  would  be 
a  breach  of  covenant  to  grub  it  up.  But,  upon  the  whole,  I  see  no  breach  here  of  any 
of  the  covenants  which  we  have  to  deal  with  upon  this  rule. 

WiLLES,  J.  I  am  of  the  same  opinion.  Nothing  can  be  more  general  than  the 
words  of  this  reservation  :  it  is  of  "  the  exclusive  right  of  shooting,  fishing,  and  sporting 
over  the  said  farm."  There  is  no  reason  why  that  should  not  be  generally  understood 
as  including  [266]  anything  that  is  usually  hunted  for,  shot  for,  and  sported  after.  I 
would  only  add  that  many  of  the  creatures  referred  to  in  the  books  as  not  falling  within 
the  description  of  game  at  the  present  day,  were  yet  included  amongst  those  which 
belonged  to  a  warren,  such  as  quail,  landrail,  woodcock,  and  heron,  in  the  days  of 
hawking.  Could  it  be  reasonably  contended  now  that,  though  the  right  of  sporting 
were  reserved  by  a  demise  in  general  terms,  the  tenant  might  shoot  woodcocks,  quails, 
and  the  like?  As  to  the  authority  I  referred  to, — Graliam  v.  Ewart,  11  Exch.  326, — • 
I  have  had  an  opportunity  of  speaking  to  my  Brother  Martin  about  it ;  and  I  find,  as 
I  had  supposed,  that  the  expression  cjamn  commonly  so  called,  was  not  intended  to 
limit  it  to  what  had  in  acts  of  parliament  been  from  time  to  time  called  game  ;  but  to 
such  things  as  are  usually  sported  after, — excluding  small  birds  and  vermin  which  are 
beneath  the  notice  of  a  sportsman.  It  seems  to  me,  therefore,  thatRees  did  not  under 
the  demise  to  him  acquire  a  right  to  kill  the  rabbits  on  his  farm,  and  consequently 
that  upon  the  first  point  the  plaintiff  fails.  As  to  the  other  point,  the  argument  urged 
on  the  part  of  the  plaintiff  would  have  been  entitled  to  much  weight  if  the  grant  had 
been  of  the  woods  and  underwoods  ;  though,  if  it  had  been  a  grant  of  the  latter,  I 
should  have  thought  that  the  tenant  might  lawfully  have  cut  the  underwood  in  the 
usual  and  accustomed  way.  But  that  question  does  not  arise  here :  the  grant  is  of 
the  exclusive  right  of  fishing  and  sporting  over  and  taking  the  game,  rabbits,  and  wild- 
fowl on  the  land  demised  and  on  that  under  lease  to  Rees.  I  apprehend  that  such  a 
grant  as  that  does  not  prevent  the  land-owner  or  his  tenants  from  using  the  land  in 
the  ordinary  and  accustomed  way,  provided  they  do  not  resort  to  any  expedients 
for  destroying  or  driving  away  the  game.  Cutting  furze  and  underwood  in  the 
ordinary  course  [267]  of  the  cultivation  of  the  land,  cannot  be  .said  to  be  a  wilful 
destruction  of  the  game.  I  will  only  add  that  I  am  not  aware  of  any  instance  of  an 
action  being  sustained  for  the  breach  of  a  covenant  for  quiet  enjoyment,  where  the 
grantor  had  that  which  he  professed  to  grant,  and  has  done  no  act  to  disturb  the 
grantee  in  the  possession  of  it.  Here,  the  grantor  had  demised  the  land  to  Rees, 
covenantiag  with  him  in  terms  which  amount  to  a  re-grant  of  the  right  of  shooting  and 
sporting  ;  and  the  right  so  reserved  he  has  granted  to  the  plaintiff.  That  which  he 
professed  to  grant  to  the  plaintiff,  the  defendant  had  :  and  the  interruption  of  that  right 
by  the  acts  imputed  to  Rees  is  not  such  an  interruption  as  the  parties  have  stipulated 
against.  Upon  both  points,  therefore,  it  seems  to  me  to  be  quite  clear  that  the  defen- 
dant is  entitled  to  succeed.     The  rule  must  consequently  be  discharged. 

Byles,  J.  I  do  not  dissent  from  the  conclusion  to  which  my  Lord  and  my  Brother 
Willes  have  arrived.  I  would  only  observe  that  quail,  woodcock,  and  the  like,  do  not 
stand  quite  in  the  same  position  as  rabbits.  They  do  not  become  so  numerous  as  to 
become  a  nuisance  like  rabbits,  which  seem  to  have  been  destroyed  here  solely  because 
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they  were  in  such  excess  as  to  eat  up  the  tenant's  crops.  As  I  view  the  question,  it 
was  one  of  evidence  only.  iinij-i,        a 

Montague  8mith,  J.  I  also  am  of  opunon  that  this  rule  should  be  discharged. 
The  reservation  in  Rees's  lease  is  to  be  read  as  a  re-grant  of  the  right  of  exclusive 
shooting  and  sporting,  including  the  right  to  kill  rabbits.  The  right  so  reserved  m 
the  lease  to  Rees  is  in  terms  granted  to  the  plaintif}-.  It  seems  to  me  that  the  killing 
of  the  rabbits  by  Rees  was  not  done  lawfully,  and  therefore  that  there  was  no  l)reach 
by  the  [268]  defendant  of  the  covenant  for  quiet  enjoyment  m  the  lease  to  the  plaintitt. 
Upon  the  second  point  also  I  think  the  defendant  is  entitled  to  retain  the  verdict, 
because  it  appears  to  me  that  the  cutting  of  the  furze  and  underwood,  which  may  have 
been  done  in  the  ordinary  course  of  good  management  of  the  farm,  was  not  ;iii 
interruption  of  the  enjoyment  of  the  incorporeal  hereditament  granted  to  the  plaintifl. 
He  had  the  same  right  to  sport  over  the  land  as  before.  If  he  wished  to  have  the 
condition  of  the  land  as  to  furze  and  underwood  preserved,  he  should  have  expressly 
stipulated  that  the  present  mode  of  cultivation  of  the  land  should  not  be  altered.  The 
reservation  out  of  Rees's  lease  was  in  terms  the  same  as  the  grant  to  the  plaintiff.  Rees 
did  what  he  did  (as  to  the  killing  the  rabbits)  unlawfully,  and  consequently  the  defen- 
dant's covenant  with  the  plaintiff  is  not  broken. 

Rule  discharged  (a). 

Bird  v.  The  Great  Eastern  Railway  Company.    June  13th,  1865. 

[S.  C.  34  L.  J.  C.  P.  366 ;  13  L.  T.  365 ;  1 1  Jur.  N.  S.  782  ;  13  W.  R.  989.] 

1 .  Bv  a  memorandum  not  under  seal,  the  plaintiff  hired  of  the  owner  of  land  the  sole 
and  exclusive  liberty  of  shooting  and  fishing  over  it  for  three  years.  A  portion  of 
the  land  was  (pending  the  term)  sold  to  the  defendants,  who  constructed  a  line  of 
railway  across  it,  to  the  great  detriment  of  the  plaintiff's  right  of  sporting  : — Held, 
that  the  plaintiff  had  not  such  an  interest  in  the  lands  as  to  entitlcjhim  to  claim  com- 
pensation under  the  Lands  Clauses  Consolidation  Act,  1845. — 2.  Semble,  that  a 
grant  under  seal  would  have  given  him  no  better  title. 

This  was  a  special  case  stated  for  the  opinion  of  the  court  without  pleadings, 
pursuant  to  a  judge's  order.  The  action  was  brought  under  the  68th  section  of  the 
Railways  Clauses  Consolidation  Act,  1845.  The  plaintiff,  claiming  to  be  entitled  to 
compensation  under  the  circumstances  hereinafter  stated,  gave  the  company  a  [269] 
notice  under  that  section,  requiring  them  to  issue  their  warrant  to  the  sheriff  to  summon 
a  jury.  The  defendant,  disputing  the  plaintiff's  title  to  any  such  compensation,  did 
not  issue  their  warrant  within  the  twenty  days,  and  thereupon  the  action  was  brought 
for  the  amount  of  compensation  specified  in  the  notice. 

The  real  point  in  dispute  between  the  parties  not  being  as  to  the  amount  of  com- 
pensation, but  as  to  the  plaintiff's  title  to  any  compensation  at  all,  it  was  agreed 
between  them  that,  in  the  event  of  the  point  being  decided  in  the  plaintiff's  favour, 
he  should  waive  the  right  to  the  particular  sum  claimed  in  his  notice,  and  that  the 
amount  of  compensation  should  be  asceitained  bj'  a  reference,  in  the  mode  prescribed 
by  the  order. 

The  opinion  of  the  court  upon  the  real  points  in  dispute  was  therefore  requested 
on  the  following  case  : — 

1.  The  Eastern  Counties  Railway  Company  were  by  the  Eastern  Counties  Railwaj' 
Act,  1861  (24  &  25  Vict.  c.  ccxxi.),  which  incorporated  the  Railways  Clauses  Consoli- 
dation Act,  1845,  and  the  Lands  Clauses  Consolidation  Act,  1845,  authorized  to  make 
a  railway,  being  No.  4  in  section  7  of  that  act. 

2.  By  the  Great  Eastern  Railway  Act,  1862  (25  &  26  Vict.  c.  ccxxiii.),  the  Eastern 
Counties  Railway  Company  has  been  amalgamated  with  other  companies,  and  has 
become  the  Great  Eastern  Railway  Company  (the  defendants),  on  which  latter  company 
it  is  to  be  assumed,  for  the  purposes  of  this  case,  that  all  the  rights  and  liabilities  of 
the  former  company  have  devolved. 

3.  John  Elton  Hervey  Elwes  being  seised  in  fee  of  all  the  lands  and  hereditaments 

((j)  See  the  next  case. 
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hereinafter  mentioned,  a  document  in  writing,  not  under  seal,  was  on  the  3rd  [270]  of 
March,  1862,  signed  by  him  and  the  plaintiff,  of  which  the  following  is  a  copy  : — 

"Memorandum  of  agreement  made  this  3rd  of  March,  1862,  between  John  Elton 
Hervey  Ehves,  of,  &c.,  hereinafter  called  '  the  landlord,'  of  the  one  part,  and  Robert 
Wilberforce  Biixl,  of,  &c.,  hereinafter  called  '  the  tenant,'  of  the  other  part.  Whereby 
the  said  landlord  agrees  to  let  all  that  mansion-house  known  as  Stoke  College,  in  the 
county  of  Suffolk,  with  the  offices,  buildings,  coach-house  and  stables,  lawn,  pleasure- 
ground,  and  garden,  and  eighteen  acres  of  meadow  or  grass  land  thereto  attached,  be 
the  same  more  or  less  (as  late  in  the  occupation  of  W.  W.  Winch,  Esq.),  together  with 
the  fixtures,  furniture,  china,  glass,  and  effects,  as  more  particularly  described  in  an 
inventory,  &c.,  tugelher  imth  the  sole  right  of  shooting  and  fishing  over  the  ivhole  estate  of 
Stoke  College,  ami  the  lands  belonging  to  the  same  landlord,  the  same  consisting  of  3000  acres, 
more  or  less,  from  the  2oth  dag  oj  March  instant,  for  the  full  space  or  period  of  three  years, 
at  and  for  the  clear  yearly  rental  or  sum  of  2751.,  payable  half-yearly,  on  the  2.5th  of 
March  and  the  29th  of  September,  the  fii'st  of  such  half-yearly  payments  to  become 
due  and  be  made  on  the  29th  of  September  next :  And  the  said  tenant  agrees  to  take 
the  house  on  the  terms  aforesaid,  and  to  pay  the  rent  as  the  same  shall  become  due ; 
to  use  the  said  premises  solely  as  a  private  resideuce,  and  not  to  underlet  or  part  with 
possession  of  the  same  without  the  consent  in  writing  of  the  said  landlord  for  that 
purpose  first  had  and  obtained  ;  and  not  to  remove  or  suffer  to  be  removed  therefrom 
under  any  pretence  whatever  the  whole  or  any  part  of  the  said  furniture  and  effects ; 
to  keep  and  at  the  expiration  of  the  said  tenanc\'  to  quit  and  deliver  up  possession  of 
the  said  resideuce,  premises,  and  furniture  as  per  inventory  aforesaid,  in  as  [271]  good 
order,  state,  and  condition  as  the  same  now  are,  fair  wear  and  tear  and  accidental 
damage  by  fire  in  the  meantime  excepted  ;  and,  in  the  event  of  any  loss,  damage,  or 
breakage,  other  than  hereinbefore  provided  for,  to  make  good  the  same  or  allow  a  fair 
compensation,  the  amount  thereof,  if  in  dispute,  to  be  settled  by  two  valuers  or  their 
umpire  in  the  usual  manner :  and,  should  either  party  neglect  or  fail  to  appoint  a 
valuer  within  seven  days  after  notice  given  by  the  other  party,  or  should  such  valuer 
when  appointed  neglect  or  refuse  to  act  within  the  time  appointed,  or  object  to  the 
appointment  of  an  umpire,  then  the  valuer  already  appointed  may  proceed  alone,  and 
his  decision  shall  be  final  and  binding  on  all  parties.     The  said  tenant  further  agrees 
at  his  own  expense  to  keep  and  leave  the  said  gardens  properly  stocked  and  cropped, 
accordiug  to  the  season  of  the  year,  and  to  keep  the  roofs  and  gutters  of  the  premises 
clear  from   leaves  and  snow ;  not  to  alter  the  present  arrangement  of   the  garden 
grounds,  lawns,  or  shrubberies,  nor,  without  obtaining  the  consent  in  writing  of  the 
said  landlord,  to  lop,  cut,  or  remove  any  timber  or  timber-like  trees,  shrubs,  or  fences 
which  may  be  growing  or  standing  on  the  said  premises,  except  the  necessary  pruning 
in  garden  arrangements;  not  to  mow  any  of  the  grass  land  twice  in  any  one  year;  to 
keep  down  the  rabbits  on  the  estate,  so  as  to  prevent  their  becoming  so  numerous  as 
to  be  a  nuisance  to  or  cause  of  fair  complaint  from  the  tenants  of  the  faims,  or,  failiug 
this,  after  due  notice  from  the  landlord,  to  allow  the  said  landlord,  his  servants  or 
keepers,  to  enter  in  and  upon  the  said  lands  and  kill  and  destroy  the  said  rabbits. 
The  said  landlord  agrees  to  keep  the  said  mansion-house  and  premises,  and  the  water- 
pipes  and  pumps  in  good  and  substantial  repair,  and  to  pay  and  discharge  all  rates, 
taxes,  tithes,  and  other  charges  [272]  payable  in  respect  of  the  said  premises  during 
the  said  tenancy.     It  is  hereby  further  agreed  that  the  said  tenant  shall  have  the 
option  of  giving  six  months'  notice,  viz.  on  or  before  the  29th  of  September,  1S64,  in 
writing,  to  the'said  landlord,  prior  to  the  expiration  of  the  tenancy  hereby  granted,  of 
renewing  the  said  tenancy  for  a  further  period  of  two  years,  upon  the  terms  and  con- 
ditions of  the  present  agreement ;  and,  should  he  exercise  such  option,  he  shall  have 
a  further  power  of  extending  the  tenancy,  on  the  terms  aforesaid,  for  a  second  period 
of  two  years,  making  seven  years  in  all,  by  giving  notice  to  the  said  landlord,  in 
writing,  on  or  before  the  29th  of  September,  1866  :  and,  should  the  said  tenant  durnig 
the  said  tenancy  decorate  or  cause  to  be  decorated  and  painted  the  ball-room  on  the 
said  premises,  the  said  landlord  agrees  to  allow  the  sum  of  251.  from  the  half-year's 
rent  during  which  such  decorations  are  effected,  provided  the  said  tenant  should 
produce  ^-ouchers  and  receipts  to  prove  that  a  sum  of  not  less  than  251.  has  been 
expended  in  such  decorations  and  paintings;  Provided  always  that,  in  case  the  said 
rent  or  any  part  thereof  shall  remain  due  or  unpaid  for  the  space  of  twenty-one  days 
after  the  day  upon  which  it  shall  have  become  due,  or  if  the  said  tenant  shall  commit 
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a  breach  of  the  conditions  of  this  agreement,  then  and  in  such  case  it  shall  and  may 
be  lawful  foi-  the  said  landlord,  or  his  duly-authorized  agent,  to  re-enter  and  take 
possession  of  the  said  premises,  and  thereout  to  amove  the  said  tenant,  or  any  other 
person  or  persons  therein,  without  the  necessity  of  bringing  an  ejectment  or  taking 
any  legal  or  equitable  proceedings  for  the  recovery  thereof :  Lastly,  it  is  mutually 
agreed  that  the  chai'ge  for  two  fair  copies  of  this  agreement  shall  be  paid  by  the  said 
landlord  and  the  saicl  tenant  in  equal  moieties  of  21s.  each. 

4.  The  defendants,  being  impowered  by  the  before-[273]-mentioned  acts,  for  the 
purpose  of  constructing  the  said  railway,  to  purchase  and  take  the  land  which  they 
are  herein  stated  to  have  purchased,  gave  to  the  said  John  Elton  Hervey  Elwes  a 
notice  under  the  18th  section  of  the  Lands  Clauses  Consolidation  Act,  1845,  stating 
therein  that  they  required  to  purchase  and  take  the  said  land,  and  demanded  from  the 
said  John  Elton  Hervey  Elwes  the  particulars  of  his  estate  and  interest  therein,  and 
of  the  claims  made  by  him  in  respect  thereof ;  and  the  said  notice  stated  the  particulars 
of  the  land  so  required,  and  that  the  defendants  were  willing  to  treat  for  the  purchase 
thereof  and  as  to  compensation  to  be  made  by  all  parties  for  the  damage  that  might 
be  sustained  by  reason  of  the  execution  of  the  works. 

5.  In  pursuance  of  that  notice,  and  by  virtue  of  the  powers  of  their  acts  of  parlia- 
ment, the  defendants  purchased  of  the  said  John  Elton  Hervey  Elwes  part  of  the  land 
over  which  the  document  before  set  forth  purported  to  agree  to  let  to  the  plaintiff 
such  right  of  shooting  as  aforesaid ;  and  the  said  purchased  land  was  conveyed  to  the 
defendants  in  fee  by  the  said  John  Elton  Hervey  Elwes  ;  and  the  defendants  constructed 
part  of  the  said  railway  thereon. 

6.  The  said  part  of  the  said  railway  is  on  the  whole  about  2  miles,  1  furlong,  and 
83  yards  long,  and  contains  in  area  23  acres,  2  roods,  13|  perches;  and  it  intersects 
the  land  over  which  it  was  agreed  as  aforesaid  that  the  plaintiff  should  have  the  said 
right  of  shooting,  so  as  to  leave  a  considerable  part  of  the  said  land  on  each  side  of 
the  said  I'ailway. 

7.  It  is  admitted  that  the  shooting  on  that  part  of  the  said  land  which  was  not 
purchased  as  aforesaid  was  and  is  in  fact  prejudiced  and  diminished  in  value  by  the 
construction  of  the  said  part  of  the  said  railway. 

8.  It  is  also  admitted  that  the  shooting  on  the  said  [274]  purchased  land  is  in  fact  pre- 
judiced and  diminished  in  value  by  the  construction  of  the  said  part  of  the  said  railway. 

9.  From  the  time  of  making  the  said  agreement  with  the  plaintiff  to  the  time  of 
the  conveyance  to  the  defendants,  the  said  John  Elton  Hervey  Elwes  continued  to  be 
seised  in  fee  of  all  the  lands  and  hereditaments  mentioned  in  the  said  agreement ;  and, 
from  the  time  of  the  conveyance  to  the  said  defendants  hitherto,  he  has  continued  so 
seised  thereof,  except  the  part  so  conveyed. 

10.  If  the  plaintiff  ever  was  or  is  entitled  in  equity  to  a  legal  grant  of  the  right  of 
shooting  referred  to  in  the  said  document,  nothing,  excejit  so  far  (if  at  all)  as  herein 
appears,  has  occuri'ed  to  destroy  his  right  to  such  grant. 

11.  It  is  not  admitted  by  the  defendants  that  the  plaintiff  was  interested  in  lands, 
or  that  the  damage  and  diminution  of  value  herein  stated  is  an  injurious  affecting 
within  the  meaning  of  the  Lands  Clauses  Consolidation  Act,  1845. 

12.  These  were  questions  on  which  the  parties  differed,  and  were  matters  for  the 
considei'ation  of  the  court.  The  court  was  to  have  the  power  of  drawing  such  con- 
clusions of  fact  as  they  might  think  a  jury  ought  to  draw. 

The  question  for  the  court  was  whether,  under  the  circumstances  herein  stated, 
the  plaintiff  was  entitled  to  any  compensation  ;  and,  if  to  any,  in  respect  of  what,  is 
he  so  entitled. 

If  the  court  should  be  of  opinion  that  the  plaintiff  was  entitled  to  any  compensation, 
the  arnount  was  to  be  ascei'tained  in  the  mode  prescribed  in  the  said  order;  and  the 
plaintiff  was  to  have  judgment  for  the  amount,  with  costs  of  suit.  If  the  court  was 
of  opinion  that  the  plaintiff  was  not  entitled  to  any  com-[275]-pensation,  judgment  of 
nolle  prosequi  was  to  be  entered  for  the  defendants,  with  costs  of  defence. 

Mellish,   Q.   C.   (with   whom  was  Mayd),  for  the  plaintiff(a).     The  question  is, 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  : — 
"  1.  That  the  right  of  shooting  on  the  land  mentioned  in  the  agreement  is  an  interest 
in  respect  of  which  compensation  can  be  claimed  : — 

"  2.  That,  although  such  right  may  lie  in  grant,  yet  that  the  agreement  gave  the 
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whether  the  plaintiff"  is  entitled  to  compensation  for  the  injury  which  it  is  conceded 
has  been  done  to  the  shooting  by  the  construction  of  the  railway  acro.ss  the  land  ;  and 
it  resolves  itself  into  three  points, — first,  whether  the  right  of  shooting  is  such  a  profit 
arising  out  of  the  land  as  to  entitle  the  plaintiff  to  claim  compensation  under  the  68th 
section  of  the  Lands  Clauses  Consolidation  Act,  181-5,  for  its  injurious  affection  by  the 
works  of  the  company, — secondly,  whether,  assuming  it  to  be  an  interest  in  land,  the 
construction  of  the  railway  was  an  [276]  injurious  affection  within  the  statute, — 
thirdly,  whether  the  right  of  the  plaintiff  is  affected  by  the  fact  of  its  being  an  equit- 
able and  not  a  legal  interest.  The  right  of  shooting  is  part  of  the  value  of  the  land. 
If  the  owner  of  the  land  has  parted  with  it  to  a  third  person,  such  third  person  would 
be  entitled  to  that  portion  of  the  compensation  which  would  be  given  for  the  shooting. 
That  the  plaintiff's  interest  has  been  injuriously  affected,  is  conceded.  The  only 
question  is,  whether  it  is  an  interest  in  land  within  the  68th  section  of  the  statute. 
The  circumstance  of  its  being  an  incorporeal  hereditament  does  not,  it  is  submitted, 
prevent  it  from  being  the  subject  of  compensation.  [Willes,  J.  To  entitle  a  party 
to  compensation  under  s.  68,  is  it  not  necessary  that  the  claimant  should  have  some 
legal  interest  in  the  land?]  It  is  enough  that  the  party  has  an  equitable  interest. 
The  7th  section  deals  with  equitable  interests,  amongst  others.  A  court  of  equity 
will  consider  that  to  be  done  which  ought  to  be  done.  There  is  no  disability  or  defect 
of  title  here :  it  is  only  the  conveyance  which  is  imperfect,  and  that  a  court  of  equity 
will  remedy.  Equity  will  not  allow  a  title  to  fail  for  the  want  of  a  seal.  In  Moreland 
v.  Richardson,  22  Beavan,  -596,  certain  persons  had  purchased  family  graves  in  perpetuity 
in  a  private  burying  ground  which  was  afterwards  closed  by  order  of  the  Queen  in 
council :  there  was  no  formal  grant  executed,  but  their  title  was  merely  evidenced  by 
a  receipt  for  the  purchase-money,  stating  the  purchase :  and  it  was  held  that  they 
were  entitled  to  an  injunction  to  restrain  the  trustees  from  removing  or  injuring  the 
graves  or  grave-stones,  i^c.  [Byles,  J.  That  was  in  the  nature  of  an  easement. 
Assuming  the  grant  here  to  have  been  by  deed,  would  it  pass  any  interest  in  the 
land?]  It  is  submitted  it  would.  In  U'ickham  v.  Hawker,  7  M.  &  W.  63,  it  was  held 
that  [277]  the  grant  to  a  peison,  hi.i  heirs  and  assigns,  of  "  free  liberty,  with  servants  or 
othendse,  to  come  into  and  upon  lands,  and  there  to  hawk,  hunt,  fish,  and  fowl,"  is  a 
grant  of  a  licence  of  projil,  and  not  of  a  mere  personal  licence  of  pleasure;  and  therefore 
it  authorizes  the  grantee,  his  heirs  and  assigns,  to  hawk,  hunt,  &c.,  hij  his  ser rants,  in 
his  absence  :  and  such  a  liberty  is  therefore  a  profit  a  prendre  within  the  Prescription 
Act,  2  &  3  W.  4,  c.  71,  s.  2.  [Willes,  J.  This  is  not  the  purchase  of  the  right,  but 
a  mere  licence  to  exercise  it.  Would  the  court  of  equity  direct  a  legal  conveyance  of 
it  ]]  The  court  of  equitv  would  at  all  events  restrain  the  grantor  from  doing  anything 
to  derogate  from  his  grant.  [Willes,  J.  Could  the  company  set  up  this  agreement 
as  an  answer  pro  tanto  to  the  claim  for  compensation  by  the  owner  of  the  land  ?]  ioe 
value  of  the  land  is  diminished  by  the  grant  of  the  shooting.  [Byles,  J.  It  would 
be  rated  at  less  or  more  according  as  the  landlord  retained  or  parted  with  the  shooting, 
if  let  to  a  tenant  (a).]  Various  provisions  (ss.  99-11.5)  are  found  in  the  statute  as  to 
rights  of  common,  mortgages,  and  rent-charges,  in  respect  of  which  the  company  must 

plaintiff  a  right  in  equity  in  respect  of  which  equitable  interest  compensation  can  also 

he  claimed :  ■       •  t     c  <-i, 

"3.  That  the  said  interest  entitles  the  plaintifl'  to  compensation  iii  respect  ol  tbe 

laud  which  was  actually  taken :  ■,  t  ( 

"4.  That  the  adjoiiiing  land  was  injuriously  affected  by  the  railway,  by  reason  ot 
its  injuring  the  shooting  there,  and  that  the  plaintiff's  said  interest  entitles  him  to 
compensation  in  respect  thereof :  ,       ,       •  i      i   i 

"  5.  That,  even  if  no  claim  can  be  made  for  injury  to  the  shooting  on  land  by 
reason  of  the  proximity  of  a  railway,  if  no  part  of  the  land  is  taken  ;  yet,  it  part  ot 
the  land  is  taken,  the  company  must  pay  for  any  damage  thereby  caused  to  the 
shooting,  as  it  is  one  of  the  natural  advantages  of  the  land,  which  enhances^  its  value : 
"  6.  That  the  plaintiff  being  entitled  to  the  shooting  for  a  term  a  portion  o  the 
compensation  (the  whole  of  which,  if  he  retained  the  shooting,  would  be  PayaWe  to 
the  owner  of  the  fee,)  is  payable  to  the  plaintiff,  and  the  owner  of  the  fee  is  entitled 

*°  Ta'sS  mlueen  v.  fFiUian.s,  23  Law  Times,  76  ;  The  Queen  v.  The  Inhabitants  of 
Thurlstme,  1  Ellis  &  Ellis,  502,  28  Law  J.,  M.  C.  106. 
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deal  with  the  person  heaving  the  equitable  interest.  By  the  interpretation  clause,  s.  3, 
the  word  "  lands  "  is  to  be  construed  to  extend  to  "  messuages,  lands,  tenements,  and 
hereditaments  of  any  tenure."  In  Siveetman  v.  The  3{cfrn}iohtan  Railway  Company,  1 0  Law  T. 
(N.  S.)  156,  it  was  held  that  a  tenant  of  premises  under  an  agreement  for  a  lease  for 
the  residue  of  a  term  of  seventeen  years,  though  at  law  a  mere  tenant  from  year  to 
year,  is  not  "  a  person  having  no  greater  interest  therein  than  as  tenant  from  year  to 
year,"  upon  the  true  construction  of  the  ISlst  [278]  section  of  the  act.  It  is  sub- 
mitted that  the  plaintiff'  here  had  at  all  events  an  equitable  interest  in  the  land,  and 
that  persons  having  equitable  interests  are  as  much  entitled  to  be  compensated  as 
those  whose  interests  are  strictly  legal. 

Bidder  (with  whom  was  Bovill,  Q.  C),  foi'  the  defendants  (a).  The  argument 
resolves  itself  into  three  points, — 1.  That,  assuming  that  the  instrument  under  which 
the  plaintiff'  claims  conveyed  to  him  any  legal  right,  it  is  not  an  interest  in  land  within 
the  68th  section  of  the  Lands  Clauses  Consolidation  Act,  184.5,-2.  That,  admitting 
that  it  is  an  interest  in  land,  there  has  been  no  injurious  aff'ection  by  the  company's 
works, — 3.  That,  the  instrument  not  being  under  seal,  it  conveyed  nothing  to  the 
plaintiff".  1.  Wickham  v.  Hau-her,  7  M.  &  W.  63,  shews  that  a  gi-ant  of  this  sort 
amounts  to  no  more  than  a  mere  licence :  whether  it  be  a  per-[279]-sonal  licence  of 
pleasure,  extending  only  to  the  individual,  or  a  licence  of  profit,  which  he  may  exercise 
by  his  servants,  still  it  is  only  a  licence :  see  The  Duchess  of  Norfolk  v.  Jl'iseman,  Year 
Book,  12  H.  7,  fo.  25,  and  13  H.  7,  fo.  13,  pi.  2  ;  Manwood's  Forest  Laws,  c.  18,  s.  3, 
p.  107.  2.  Assuming  this  to  be  a  profit  a  prendre,  it  is  submitted  that  it  is  not 
included  in  the  description  of  an  interest  in  land  in  s.  68.  The  interpretation  clause, 
s.  3,  provides  that  ^' kinds  shall  extend  to  messuages,  lands,  tenements,  and  heredita- 
ments of  any  tenure."  In  Viner's  Abridgment,  Tenure  (B.),  it  is  said,  "Pischary  does 
not  lie  in  tenure ;  ior,  the  soil  may  be  to  one,  and  the  pischary  to  another,  and  then 
the  lord  cannot  distrain," — citing  Br.  Tenures,  pi.  75,  who  refers  to  Fitzh.  Scire  Facias, 
100.  An  owner  of  tithes  was  held  not  to  be  entitled  to  compensation  under  an  act  of 
parliament  containing  similar  words  :  The  Kinq  v.  The  Commissioners  of  the  Xene  Oiitjall, 
9  B.  &  C.  875,  4  M.  &  K.  646.  Bayley,  J.,  there  .says  :  "The  35th  section  (of'  the 
7  &  8  6.  4,  c.  Ixxxv.)  gives  the  right  to  compen.sation  to  the  persons  interested  in  the 
lands,  tenements,  or  other  hereditaments.  The  rector  or  vicar  is  not  interested  in  the 
land  out  of  which  the  tithe  arises.  When  the  tithe  arises,  his  interest  then  accrues. 
The  owner  of  the  soil  may,  if  he  pleases,  use  the  land  in  such  a  manner  that  it  shall 
not  produce  tithe,  and  the  rector  then  can  get  no  tithe.  He  not  having  any  legal 
interest  in  the  land  out  of  which  the  tithe  is  to  arise,  in  point  of  law,  cannot  be  con- 
sidered to  have  sustained  any  injury  by  reason  of  its  non-production.  He  has  no  right 
bylaw  to  insist  upon  the  land  being  used  in  such  a  manner  that  it  shall  produce  tithe. 
That  being  .so,  he  is  not  entitled  to  compensation  undei-  this  act  of  parliament."  And 
Littledale,  J.,  .said  :  "It  is  insisted  that  the  right  of  the  rector  to  take  tithe  being  an 
incorporeal  heredita-[280]-ment,  he  is  entitled  to  compensation,  because  he  is  a  person 
interested  in  an  hereditament.  I  think  the  right  of  the  rector  to  take  the  tithe  is 
not  an  hereditament  within  the  meaning  of  that  word  in  this  act  of  parliament.     It 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as 
follows ; — 

"  1.  That  the  plaintiflF  had  no  lands  or  interest  in  any  lands  which  were  taken  for 
or  injuriously  aff'ected  by  the  execution  of  the  defendants'  railway  : 

"  2.  That  the  plaintiff"'s  interest  in  lands,  if  any,  was  not  injuriously  aff'ected  by 
the  execution  of  the  said  lailvvay  : 

"  3.  That  the  plaintiff'  had  neither  a  legal  grant  nor  an  equitable  right  to  enforce 
a  grant  of  the  right  of  shooting  over  the  lands'in  question  : 

"4.  That,  even  if  the  plaintiff"  had  had  a  legal  grant  of  the  said  right  of  shooting, 
such  grant  would  not  give  the  plaintiff'  an  interet  in  lands  within  the  meaning  of  the 
Lands  Clauses  Consolidation  Act : 

"  5.  That,  if  the  plaintiff'  had  such  an  equitable  right  as  aforesaid,  such  an  equitable 
right  is  not  an  interest  in  lands  within  the  meaning  of  the  said  act : 

"  6.  That  the  diminutions  in  value  of  the  pkxintift"'s  legal  or  equitable  right  of 
shooting  (if  any)  over  the  lands  taken  by  the  defendants,  and  over  the  lands  not  so 
taken,  are  not,  nor  is  either  of  them,  an  injurious  affecting  within  the  meaning  of  the 
said  act." 
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certainly  is  not  an  hereditament  wanted  for  the  purpose  of  the  act.  It  is  true  that 
he  may  have  sustained  damage  by  reason  of  the  commissioners  having  taken  the  land 
for  the  purposes  of  the  navigation,  and  thereby  rendered  it  incapable  of  producing 
tithe.  That  is  not  a  damage  which  the  law  considers  as  constituting  any  injury  to 
the  rector.  There  must  be  a  damage  accruing  from  the  wrongful  act  of  another,  to 
constitute  a  civil  injury.  If  the  owner  of  the  land  had  suffered  it  to  lie  waste,  and 
thereby  rendered  it  incapable  of  producing  tithe,  the  rector  would  sustain  a  damage, 
and  yet  he  could  not  maintain  any  action  against  the  land-owner,  because  the  damage 
would  not  have  been  caused  by  any  wrongful  act."  The  ordinary  test  of  the  right  to 
compensation  in  these  cases  is  whether,  in  the  absence  of  an  act  of  parliament,  an 
action  would  have  lain  against  the  company  for  doing  that  which  is  complained  of : 
The  Caledonian  Railwatj  L'oinpany  v.  Ogilvij,  2  Macq.  229 ;  In  re  Penny  and  the  South 
Eastern  Railway  Company,  7  Ellis  &  B.  660,  26  Law  J.,  Q.  B.  22-5 ;  New  River  Company 
V.  Johnson,  2  Ellis  &  ElHs,  43.5,  29  Law  J.,  M.  C.  93.  [Byles,  J.  In  The  King  v.  The 
Commissioners  of  the  Nene  Outfall,  9  B.  &  0.  884,  Parke,  J.,  says, — -"The  act  seems  to 
have  intended  to  provide  compensation  for  those  who  could  have  maintained  an  action 
for  the  things  done  by  the  commissioners,  if  they  had  not  had  the  authority  of  parlia- 
ment."] Suppose  the  owner  of  the  estate  had  himself  made  this  railway,  would  he 
have  been  liable  to  an  action  at  the  suit  of  this  plaintiff?  Many  antient  authorities 
on  the  subject  are  collected  in  Uolford  v.  [281]  Bailey,  8  Q.  B.  1000.  3.  Then,  there 
being  no  legal  grant  of  the  shooting  and  fishing,  the  plaintiff  cleaily  has  no  right  to 
compensation  under  the  statute.  He  has  by  this  instrument  no  interest  in  any  laud  : 
at  the  utmost,  he  has  a  right  to  invoke  the  aid  of  a  court  of  equity  to  have  such  an 
interest  conveyed  to  him.  The  only  person  here  entitled  to  call  upon  the  company 
for  compensation  under  the  statute  was  the  owner  of  the  land.  The  company  could 
not  set  up  this  agreement  in  answer  to  or  in  mitigation  of  his  claim.  It  must  there- 
fore be  assumed  that  the  defendants  have  paid  Elwes  the  full  value  of  all  that  he  has 
lost,  and  full  compensation  for  all  damage  and  inconvenience  which  he  has  sustained, 
by  the  construction  of  their  railway.  It  may  be  that  a  court  of  equity  would  compel 
him  to  hand  over  to  the  plaintiff  a  portion  of  the  compensation.  In  the  interpretation 
clause  of  the  act  "lease"  is  declared  to  comprehend  an  "agreement  for  a  lease  :"  but 
this  is  not  a  lease ;  it  is  a  mere  licence :  Bird  v.  Higginson,  2  Ad.  &  E.  696,  in  error, 
6  Ad.  &  E.  834.  In  Sweetman  v.  The  Metropolitan  Raihoay  Company,  10  Law  T.  (N.  S.) 
156,  the  tenant  had  a  legal  interest  at  least  as  tenant  from  year  to  year,  with  an 
equitable  interest  for  seventeen  years.  Having  got  compensation  in  respect  of  the 
former,  he  could  not  demand  a  second  assessment  in  respect  of  the  latter. 

Mayd,  in  reply.  The  case  of  The  King  v.  The  Commissioners  of  the  Nene  Outfall,  has 
no  application.  The  rector  there  could  have  had  no  action  against  the  owner  of  the 
soil  for  omitting  to  cultivate  it.  Nor  is  this  like  the  case  of  Jeffreys  v.  Evans,  recently 
before  the  court  (ante,  p.  246).  Here  the  plaintiffs  right  to  go  over  a  large  portion 
of  the  land  has  been  clearly  affected  in  an  injurious  manner. 

[282]  Erle,  C.  J.  I  am  of  opinion  that  our  judgment  in  this  case  must  be  for 
the  defendants.  The  question  raised  between  the  parties  is,  whether  the  plaintiff  is 
a  person  entitled  to  compensation  under  the  Lands  Clauses  Consolidation  Act,  1845 
(8  &  9  Vict.  c.  18),  in  respect  of  any  lands,  or  any  interest  therein,  which  have  been 
injuriously  affected  bv  the  execution  of  the  defendants'  works.  It  appears  that  by  a 
memorandum  of  agreement  of  the  3rd  of  March,  1862,  the  plaintiff  hired  of  one  Elwes 
for  a  term  of  three  years  a  mansion-house  and  certain  lands  adjoining  which  were  not 
affected  by  the  defendants'  works,  and  that  he  also  hired  the  right  of  shooting  and 
fishing  over  the  whole  estate  of  Mr.  Elwes.  The  defendants  have  taken  a  portion  of 
the  last-mentioned  land,  and  have  constructed  their  railway  upon  it;  and  the  plaintiff 
insists  that  thereby  his  right  of  shooting  is  injuriously  affected.  Now,  the  right  which 
the  plaintiff  has  under  the  memorandum  of  the  3rd  of  March,  1862,  which  is  not  under 
seal,  is  a  mere  licence,  and  lies  only  in  agreement.  The  memorandum  conveys  to  him 
no  land,  nor  any  interest  in  land,  which  could  be  injuriously  affected  by  the  execution 
of  the  defendants'  works.  All  the  plaintiff  has  lies  in  contract  with  Mr.  E  wes.  ihe 
great  stress  of  the  argument  has  been,  that  the  parol  interest  which  the  plaintiff  has 
under  the  agreement  mav  at  anv  time  through  the  interposition  of  a  court  of  equity 
be  converted  into  an  interest  under  seal,  and  therefore  that  the  plaintiff  has  at  least 
an  equitable  interest  in  the  subject-matter.  But  I  am  unable  to  find  any  eqiutable 
interest  in  the  land.     As  to  what  may  be  the  relative  rights  of  the  plaintiff  and  Elwes, 
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I  give  no  opinion,— whether  a  court  of  equity  would  compel  the  latter  to  execute  a 
grant  under  seal,  or  what  would  be  its  eftect,  is  not  a  matter  for  our  consideration. 
The  right  to  specific  performance  is  [283]  confined  to  the  parties  to  the  contract.  This 
is  clearly  laid  down  by  Lord  Cottenham  in  Tusker  v.  Small,  3  Mylne  &  Cr.  63,  where 
he  says  :  "It  was  argued  at  the  Bar  that  the  plaintifl'  was,  in  equity,  invested  with  all 
the  rights  of  Mrs.  Small,  upon  the  piinciple,  that,  by  a  contract  of  purchase,  the 
purchaser  becomes  in  equity  the  owner  of  the  property.  This  rule  applies  only  as 
between  the  parties  to  the  contract,  and  cannot  be  extended  so  as  to  effect  the  interests 
of  others.  If  it  could,  a  contract  for  the  purchase  of  an  equitable  estate  would  be 
equivalent  to  a  conveyance  of  it.  Before  the  contract  is  carried  into  effect,  the  pur- 
chaser cannot,  against  a  stranger  to  the  contract,  enforce  equities  attaching  to  the 
property."  Here,  whatever  the  rights  as  between  Elwes  and  the  plaintiff,  the  defen- 
dants are  strangers  to  them.  They  have  come  to  the  party  entitled  to  the  land,  and 
have  compensated  him  for  the  land  they  have  taken,  and  have  so  acquired  a  title  to 
the  land  with  all  its  incidents,  amongst  others,  a  right  to  the  birds  in  the  air  and  the 
fishes  in  the  water  thereon.  That  is  the  ground  upon  which  I  rest  my  opinion  ;  and 
it  is  sufficient  to  sustain  a  judgment  for  the  defendants.  Even  if  the  plaintiff'  had  had 
an  interest  under  seal,  there  is  much  in  the  argument  of  Mr.  Bidder  to  shew  that  the 
company  \vould  not  be  liable  to  make  compensation  to  him.  He  takes  bj'  his  contract 
the  right  of  shooting  if  there  be  game,  and  of  fishing  if  there  be  fish.  But  there  is  no 
contract  on  the  pait  of  the  landlord  to  keep  up  the  quantity  of  game  or  of  fish.  No 
doubt  an  action  would  lie  against  Elwes,  if,  after  having  let  the  right  of  shooting  and 
fishing,  he  wilfully  did  something  to  destroy  the  fish  or  to  prevent  the  access  of  the 
game  to  the  land.  But  no  such  question  arises  here:  and,  uj)on  the  ground  above 
mentioned,  I  am  clearly  of  opinion  that  the  claim  of  Major  Bird  against  the  railway 
companj'  is  unfounded. 

[284]  WiLLES,  J.  I  am  of  the  same  opinion.  The  plaintiff  is  a  person  who  has 
contracted  with  the  owner  of  the  soil  to  have  for  three  years  the  exclusive  right  of 
shooting  and  fishing  ovei'  the  land.  I  will  assume  that  he  has  done  so  by  a  valid  and 
effectual  contract.  In  what  relation  does  a  man  who  has  acquired  a  right  to  the 
exclusive  shooting  stand  with  regard  to  the  owner  of  the  land  I  The  owner  of  the 
land  has  not  contracted  that  he  will  not  enjoy  the  land  in  any  lawful  and  ordinary 
way  which  does  not  go  directly  to  the  destruction  of  the  game.  There  are  many 
authorities  in  the  books  as  to  rights  to  sport  over  the  land  of  another.  Mr.  Bidder, 
in  his  able  argument,  has  referred  to  several  cases  in  relation  to  rights  of  fishing :  and 
there  are  many  more  instances  to  be  found  in  the  time  of  the  forest  laws,  which  are 
collected  in  Com.  Dig.  Chase,  besides  one  well-known  case  as  to  free-warren,  in  1  Wms. 
Saund.  Where  these  rights  existed,  there  were  stringent  provisions  of  the  law  to 
prevent  them  from  being  injuriously  affected  by  the  owner  of  the  land.  But  the 
books  are  wholly  silent  as  to  one  who  has  a  mere  licence  to  shoot  or  to  fish  over 
another  man's  land,  having  any  right  to  restrain  the  owner  of  the  soil  in  the  ordinary 
and  reasonable  use  of  it ;  always  excepting  the  malicious  or  intentional  destruction  or 
driving  off  of  the  game.  I  am  quite  at  a  loss  to  see  how  the  fact  of  making  a  railroad 
acioss  the  land  could  affect  the  plaintiff"s  right  of  shooting  any  more  than  the  making 
of  an  ordinary  carriage-road,  or  that  it  must  necessarily  he  an  injury  in  the  sense  of 
giving  a  right  of  action.  I  am  far  from  saying  that  such  acts  might  not  amount  to 
injuria  as  well  as  damnum.  But  I  must  protest  against  its  being  supposed  to  be 
enough  to  shew  a  mere  conveyance  of  part  of  the  land  by  the  landlord  to  a  railway 
company,  in  order  to  give  the  plaintiff  a  right  of  [285]  action  even  against  his  land- 
lord, without  shewing  some  covenant  on  the  part  of  the  latter  not  to  disturb  or  inter- 
fere in  any  way  with  the  game.  Assuming,  therefore,  that  the  ditticulty  suggested 
by  my  Lord  did  not  exist,  we  must  not  be  supposed  to  have  intimated  an  opinion 
that  the  facts  here  stated  would  give  the  plaintiff"  either  a  cause  of  action  or  a  right  to 
claim  compensation.  I  concur  with  my  Lord  in  thinking,  for  the  reasons  he  has 
given,  that  this  claim  is  not  sustainable. 

Byles,  J.  I  am  of  the  same  opinion  :  and  my  judgment  entirely  reposes  upon 
the  meaning  of  the  words  "  any  interest  in  any  lands,"  in  the  68th  section  of  the 
Lands  Clauses  Consolidation  Act,  184-5.  The  memorandum  of  the  3rd  of  March, 
1862,  may  be  a  licence, — of  profit  as  well  as  pleasure  :  but  it  conveys  to  the  licensee 
no  estate :  not  the  smallest  particle  of  an  interest  in  land  passes  to  him  under  it  at 
law.     It  is  said  he  may  go  to  a  court  of  equity  and  perfect  his  legal  title.     I  am  not 


19  C.  B.  (N.  S.)  286.  CATER    V.  WOOD  797 

sure  that  he  could.  I  must,  however,  confess  myself  incompetent  to  form  a  decided 
opinion  on  that  subject.  But  it  lies  on  the  plaintift'  to  shew  that  he  could,  before  we 
can  decide  in  his  favour  upon  the  ground  that  he  has  an  intere.st  in  land  either  at  law 
or  in  equity.  If  the  plaintift"  were  entitled  to  compensation,  he  might  be  so  if  he  had 
been  one  of  a  hundred  licensees.  I  desire  to  say  nothing  to  lead  to  an  inference  that 
there  is  any  other  mode  in  which  the  plaintift'  can  claim  a  compensation  for  what  he 
has  lost.  It  is  enough  to  say  that  he  has  no  remedy  under  the  68th  section  of  the 
Companies  Clauses  Consolidation  Act. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  I  think  the  plaintiff  had  no 
interest  in  the  land,  within  the  meaning  of  the  68th  section  of  the  statute.  He  claims 
[286]  in  respect  of  a  right  of  sporting :  but  that  light  seems  to  me  never  to  have  been 
created  :  it  never  existed  as  a  separate  subject-matter  of  property  or  interest  in  the 
land  at  all.  To  create  such  a  right,  there  must  be  a  deed  under  seal.  Here  there  is 
nothing  but  a  contract  with  the  owner  of  the  land  that  he  will  grant  such  a  right. 
It  all  lies  in  contract.  There  is  no  hereditament  existing  here  ;  no  interest  which  is 
severed  from  the  ownership  of  the  land,  and  .so  vested  in  the  plaintiff  as  to  entitle 
him  to  say  that,  in  re-pect  of  that  interest,  as  distinguished  from  the  ownership  of 
the  land,  he  is  entitled  to  compensation.  The  owner  of  the  land  remains  in  full  pos- 
session of  all  the  rights  incident  to  such  ownership,  subject  only  to  a  contract  to 
create  this  interest. 

Judgment  for  the  defendant. 

Cater  v.  Wood.     June  3rd,  1865. 

1.  The  plaintiff  bought  of  the  defendant  "the  kousehold  furniture,  Jixtures,  utensils  in 
trade,"  &c.,  of  a  public-house,  "as  per  inventory  taken  by  VV.  VV.,"  for  2621.,  upon 
a  representation  by  the  defendant  that  the  receipts  of  the  house  were  £80  per 
month,  which  representation  turned  out  to  be  false.  In  an  action  for  this  mis- 
representation, the  declaration  alleged  the  agreement  to  be  for  the  purchase  of  the 
goidwiU,  furniture,  fixtures,  &c.  : — Held,  that  the  declaration  substantially  stated 
the  true  nature  of  the  agreement,  and  that,  at  all  events,  the  court  would,  if  neces- 
sary, amend  it. — 2.  The  court  has  power,  under  the  222nd  section  of  the  Common 
Law  Procedure  Act,  1852,  to  amend  the  record,  where  leave  to  move  to  enter  a 
verdict  is  reserved,  notwithstanding  the  judge  at  the  trial  expressly  refuses  to  allow 
an  amendment  or  to  reserve  leave  to  amend. 

This  was  an  action  for  a  false  and  fraudulent  representation  on  the  sale  of  a 
public-house. 

The  declaration  stated  that  the  defendant  possessed  a  public-house  and  premises 
called  the  Gibraltar,  situate  at  Boxley,  in  the  county  of  Kent,  and  there  carried  on 
the  business  of  a  publican  and  licensed  [287]  victualler,  and  also  there  had  certain 
furniture,  &c.,  and  that  he  the  defendant,  with  intent  to  deceive  and  defraud  the 
plaintiff,  falsely  and  deceitfully  represented  to  the  plaintiff  and  induced  him  to 
believe  that  hi.s  the  defendant's  trade  was  much  moie  extensive  than  it  really  was, 
more  particularly  in  this,  that  the  business  was  worth  801.  per  month,  and  by  means 
of  the  said  false  and  deceitful  representation  induced  the  plaintiff  to  enter  into  an 
agreement  whereby  the  plaintiff  agreed  to  give  the  defendant  2001.  and  621.  for  the 
goodwill  of  the  said  trade,  and  for  the  purchase  of  the  furniture,  fixtures,  &c.,  and  to 
pay  for  stock  in  trade  not  more  than  251.  ;  that  the  plaintiff  paid  the  2621.,  and 
entered  and  paid  251.  19s.  8d.  for  the  stock  in  trade  ;  whereas,  in  truth  the  defendant's 
business  was  worth  much  less  than  801.  per  month,  as  the  defendant  well  knew  ;  and 
by  reason  of  the  premises  the  said  trade  was  and  is  wholly  useless  to  the  plaintiff,  and 
the  plaintiff  incurred  divers  losses  on  the  said  business,  and  had  been  put  to  divers 
costs  in  the  execution  of  the  said  agreements  and  in  the  discovery  of  the  aforesaid 
fraud  of  the  defendant,  and  in  the  moving  of  his  goods,  &c.,  and  had  been  deprived  of 
the  benefit  of  the  use  of  the  money  so  spent,  and  his  interest  in-the  said  public-house 
was  of  no  value  to  the  plaintiff,  and  the  plaintiff  was  otherwise  damnified  :  Claim  5001. 

The  defendant  pleaded  not  guiltv,  whereupon  issue  was  joined. 

The  cause  was  tried  before  Pollock,  C.  B.,  at  the  last  Spring  Assizes  at  Maidstone. 
A  witness  who  negotiated  the  purchase  of  the  business  on  behalf  of  the  plaintiff, 
proved  the  representation  as  to  the  value  of  the  business  as  alleged  in  the  declaration, 
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and  other  witnesses  proved  that,  instead  of  801.  per  mouth,  the  takings  did  not 
average  101.  The  written  agreement  was  put  in,  when  it  appeared  to  be  only  an 
agreement  [288]  for  the  sale  of  "  the  household  furniture,  fixtures,  utensils  in  trade, 
&c.,  as  per  inventory  taken  by  William  Wood,"  no  mention  whatever  being  made  of 
"goodwill." 

It  was  thereupon  submitted  on  the  part  of  the  defendant  that  there  was  nothing 
to  go  to  the  jury,  all  the  defendant  agreed  to  sell  l)eing  certain  speciiied  articles. 

The  Lord  Chief  Baron,  yielding  to  the  objection,  directed  a  nonsuit,  reserving  to 
the  plaintiff  leave  to  move  to  enter  a  verdict  for  1001.  damages,  but  declined  to  amend 
the  record,  or  to  leave  it  to  the  court  to  do  so. 

The  Hon.  G.  Denman,  Q.  C,  in  Easter  Term  last,  accordingly  obtained  a  rule  nisi 
to  enter  a  verdict  for  the  plaintiff  for  1001.,  on  the  ground  that  there  was  evidence 
to  go  to  the  jury  in  support  of  the  declaration  either  in  its  present  form,  or  to  be 
amended  by  the  court  under  the  222nd  section  of  the  Common  Law  Procedure  Act, 
1852. 

Sir  G.  Honyman  now  shewed  cause.  The  declaration  in  substance  charges  that,  by 
means  of  a  fraudulent  and  deceitful  representation,  the  defendant  induced  the  plaintiff 
to  purchase,  amongst  other  things,  the  "  goodwill "  of  the  public-house  in  question. 
The  agreement  which  was  put  in  makes  no  mention  of  goodwill.  It  is  an  agreement 
specifically  for  ceitain  household  furniture,  fixtures,  utensils  in  trade,  &c.,  as  per 
inventory.  The  plaintiff  purchased  these  very  things.  Does  the  use  of  the  word 
"fixtures"  import  goodwill?  [Byles,  J.  Does  the  agreement  import  that  the  pur- 
chaser shall  sell  beer  on  the  premises  in  question,  or  the  vendor?]  The  purchaser,  no 
doubt.  But,  suppose  the  defendant  had  opened  a  beer-shop  next  door  to  [289]  the 
Gibraltar,  would  he  have  been  liable  to  an  action  1  [Byles,  J.  This  is  not  an  action 
ex  contractu,  but  ex  delicto.  Willes,  J.  All  difiiculty,  if  an}'  there  be,  may  be  cured 
by  an  amendment  of  the  declaration,  by  setting  out  the  agreement  in  its  terms.]  The 
Lord  Chief  Baron  expressly  declined  to  reserve  to  the  plaintiff  leave  to  amend. 
[Willes,  J.  He  could  not  restrain  the  general  power  of  the  Court  to  amend,  under 
the  222nd  section  of  the  Common  Law  Procedure  Act,  1852,  where  leave  to  move  is 
reserved.] 

Denman,  Q.  C,  and  Willoughby,  were  not  called  upon  to  support  the  rule. 

Erle,  C.  J.  I  am  of  opinion  that  the  rule  should  be  made  absolute  to  enter  a 
verdict  for  the  plaintiff  for  1001.  It  appeared  that  the  plaintiff'  entered  into  an  agree- 
ment with  the  defendant  whereby  the  former  was  to  pay  to  the  latter  2621.  on  his 
delivering  up  to  him  the  possession  of  the  public-house  and  pi'emises,  together  with 
the  household  furniture,  fixtures,  utensils  in  trade,  &c.,  as  per  inventory  taken  hy 
William  Wood.  It  also  appeared  that  the  2621.  was  paid,  and  the  plaintiff  let  into 
possession ;  and  it  appeared  upon  the  evidence,  and  was  found  by  the  jury,  that  the 
defendant  represented  the  takings  of  the  public-house  to  be  801.  per  month,  and  that 
that  representation  was  fraudulent  and  untrue.  The  evidence  was,  that  the  defendant 
falsely  and  fraudulently  represented  the  value  in  respect  of  the  business  carried  on 
upon  the  premises,  when  bargaining  for  a  sale  of  the  fixtures  and  utensils  in  trade 
therein.  There  can  be  no  doubt  that  an  action  will  lie  against  him  for  that.  It  is 
true,  the  word  "goodwill"  is  not  found  in  the  agreement  which  was  drawn  up 
embodying  the  terms  of  the  contract  between  the  parties.  There  could  be  no  difficulty 
in  [290]  framing  a  declaration  which  would  be  unobjectionable  upon  this  contract. 
I  incline  to  think  this  declaration  good  as  it  now  stands.  But,  at  all  eveuts,  the  case 
is  one  in  which  the  court  has  power  to  amend,  and  in  which  we  ought,  if  it  were 
necessary,  to  exercise  it. 

The  rest  of  the  court  concurring. 

Rule  absolute. 


MoAKES  V.  NicoLSON.     May  31st,  1865. 

[S.  C.  34  L.  J.  C.  P.  273 ;  12  L.  T.  573.     Adopted,  Shepherd  v.  Harrison,  1871,  L.  E. 
5  H.  L.  127.     Referred  to,  Gabarron  v.  Kreeft,  1875,  L,  R.  10  Ex.  281.] 

1 .  Coals  were  sold  at  Hull,  and  shipped  on  board  a  vessel  chartered  by  the  buyer,  to 
be  paid  for  in  cash  against  bill  of  lading  in  the  hands  of  the  seller's  agent  in 
London  : — Held,  that  no  property  passed  to  the  buyer  until  the  condition  was  ful- 


19  C.  B.  (N.  S.)  291.  MOAKES   V.  NICOLSOX  799 

tilled,  and  that,  the  price  being  unpaid,  the  seller  was  entitled  to  intercept  the 
delivery.— 2.  Held,  also,  that  a  third  person,  who  had  agreed  with  the  vendee  to 
purchase  the  coals  of  him,  by  a  verbal  contract  entered  into  before  the  quantity 
was  ascertained  and  shipped,  could  be  in  no  better  position  than  the  original 
vendee.  ° 

This  was  an  action  of  trover.  The  declaration  stated  that  the  defendant  converted 
to  his  own  use  and  wrongfully  deprived  the  plaintiff  of  the  possession  of  his  goods,  to 
wit,  coals,  and  thereby  the  plaintiff  was  hindered  and  prevented  from  performing  a 
contract  which  he  had  made  with  a  certain  firm  trading  under  the  style  of  Daniel 
Barker  &  Co.  for  the  delivery  to  them  of  the  said  coals  for  a  certain  price :  and  the 
plainti"',  being  unable  by  reason  of  the  premises  to  deliver  the  said  coals  to  the  said 
Daniel  Barker  &  Co.,  had  become  and  was  liable  to  make  the  said  Daniel  Barker  &  Co. 
compensation  for  the  plaintiff's  breach  of  the  said  contract :  and  the  plaintiff  had  lost 
all  the  profits  which  he  would  have  made  had  he  perfoi-med  the  same :  Claim,  2-501. 

The  defendant  pleaded— first,  not  guilty, — secondly,  that  the  said  goods  were  not, 
nor  were  nor  was  any  of  them,  or  any  part  thereof,  the  plaintiff's,  as  "alleged.  Issue 
thereon. 

[291]  The  cause  was  tried  before  Keating,  J.,  at  the  first  sitting  at  Westminster 
in  Easter  Term  last.  The  facts  were  as  follows : — The  plaintiff  is  a  coal-broker  and 
ship-agent,  and  the  defendant  a  ship  and  insurance-broker,  both  carrying  on  business 
in  London.  The  action  was  brought  to  recover  1291.  18s.  6d.,  the  value  of  170  tons, 
8  cwt.,  of  South  Yorkshire  steam-coal,  which  had  been  seized  and  converted  by  the 
defendant,  acting  as  the  agent  of  one  Josse,  of  Grimsby,  coal-agent,  under  the  following 
circumstances :  — 

On  the  9th  of  December,  1864,  one  Pope,  a  coal-mercbant  in  London,  who  was 
then  at  Hull,  agreed  with  Josse,  then  also  at  Hull,  for  the  purchase  of  a  cargo  of 
steam-coal,  to  be  shipped  on  board  a  screw  steam-ship  called  the  "  Isle  of  Arran," 
which  had  been  chartered  bj'  Pope.     The  following  is  a  copy  of  the  charterparty  : — 

"Hull,  December  9th,  1864. 

"  It  is  this  day  mutually  agreed  between  R.  T.  Dails  &  Co.,  agents  to  the  owners  of 
the  'Isle  of  Arran,'  of  138  tons  gross  register,  and  -30  horse-power,  or  thereabouts,  and 
F.  Pope,  coal-merchant,  Limehouse,  London,  that  the  first-named  party  is  to  let,  and 
the  second-named  party  is  to  hire,  the  above-named  steamship  for  the  space  of  three 
calendar  months,  reckoning  from  the  day  on  which  she  is  delivered  over  to  the 
charterer  at  Goole,  10th  December,  1864,  in  a  perfectly  good  and  efficient  state  ;  and 
to  be  b\'  charterer  or  assigns  employed  for  the  conveyance  of  lawful  merchandize,  as 
follows, — Between  good  and  safe  ports  on  the  east  coast  of  Ireland,  not  north  of 
Newcastle  or  Warkworth  Harbour :  it  being  agreed  that  no  salt  or  other  injurious 
cargoes  aHecting  iron  vessels  be  shipped.  And  in  consideration  of  these  premises,  it 
is  agreed  that  the  said  owners  shall  receive  from  F.  Pope  as  charterer,  for  the  hire  and 
service  of  the  said  steam  [292]-ship,  at  the  rate  of  -501.  for  every  fourteen  days,  which 
pay  shall  commence  from  such  day  on  which  the  steamer  be  placed  at  the  charterer's 
disposal  as  above,  and  be  made  in  the  following  manner, — every  fourteen  days  in 
advance,  in  cash  ;  the  first  fourteen  days'  hiie  to  be  paid  in  cash  on  signing  this 
charter.  And  it  is  hereby  agreed  between  the  contracting  parties,  that  the  charterer 
is  to  find  the  crew  and  engineers,  pay  their  wages,  victualling.  The  charterer  will 
have  to  find  coals,  oils,  tallow,  and  waste,  port-charges  and  pilotage,  labourage  loading 
and  discharging,  light  and  dock-dues,  and  all  expenses  appertaining  to  the  cargo  he 
may  put  on  board.  The  owners  are  bound  to  keep  the  vessel  and  engines  in  perfect 
order  during  the  period  in  which  she  is  employed  by  the  charterer:  but,  if  any 
damage  should  occur  either  to  the  ship  or  machinery,  which  may  occupy  more  than 
forty-eight  hours  to  repair,  the  time  so  occupied  will  be  allowed  by  the  owner  indue 
proportion  to  the  charter  money  stipulated  ;  and  the  captain  and  engineer's  certificate 
jointly  shall  be  satisfactory  e\idence  as  to  the  time  occupied  in  repairing;  but,  should 
the  vessel  be  driven  into  port  or  to  an  anchorage  by  stress  of  weather,  or  from  any 
accident  to  the  cargo,  such  detention  or  loss  of  time  shall  be  at  the  charterer's  risk 
and  expense.  If  the  vessel  should  either  be  delivered  or  occupied  by  the  charterer 
three  davs  previous  to  or  after  the  expiration  of  the  stipulated  period,  such  time  to 
be  allowed  for  at  the  rate  of  hire  above  named.     The  acts  of  God,  Queen's  enemies, 
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fire,  and  all  and  every  other  danger  and  accidents  of  machinery,  or  of  ihe  seas,  rivers, 
or  naviijation,  of  whatever  natnre  and  kind,  always  excepted.  Should  any  diflerence 
of  opinion  arise  between  the  parties  to  this  contract,  either  in  principle  or  detail, 
the  same  to  be  referred  to  arbitration  to  two  competent  parties,  one  to  [293]  be 
chosen  hy  each  contracting  partv,  with  power  to  call  in  a  third  person  as  referee  ; 
the  majority  of  opinions  hereafter  to  be  final  and  binding.  The  owner  to  have  a  lien 
upon  all  freight  and  cargo  for  any  hire  that  may  be  in  arrear.  And,  in  the  event  of 
the  said  hire  not  being  paid  as  above,  it  is  agreed  that  the  owners  or  their  agents 
shall  have  the  power  of  taking  possession  of  the  said  steamer  and  terminating  this 
charterparty,  but  still  holding'the  charterers  liable  for  the  said  hire  of  501.  for  every 
fourteen  days.  Penalty  for  non-performance  of  this  charter,  estimated  damages.  It 
is  further  agreed  that  the  usual  commission  of  5  per  cent,  on  this  charterparty  is  due 
by  the  owners  to  R.  T.  Dails  &  Co.,  on  signing  thereof.  The  captain  and  engineers 
to  be  appointed  by  the  owners  or  their  agent,  but  to  be  paid  by  the  charterer  at 
current  wages.  "  K.  B.  D.ViLS  &  Co. 

The  "Isle  of  Arran"  proceeded  to  Grimsby,  and  was  loaded  by  Josse  with  the 
coals  in  question ;  and  on  the  20th  of  December  Pope  received  in  London  the 
following  letter,  invoice,  and  bill  of  lading  : — 

"  Anglo  French  Transit  Company, 

"  Royal  Dock  Chamber,  Grimsby, 

"19th  December,  1864. 
"  Dear  Sir, — The  '  Isle  of  Arran  '  is  loaded,  and  will  sail  during  the  night.     I  shall 
telegraph  you  her  sailing  in  the  morning.     I  inclose  copy  of  the  account,  '231.  8s.  3d. 
expenses,  and  931.  15s.  lid.  amount  of  invoice.  "H.  JosSE." 

"Grimsby,  December  19,  1864. 
"  Mr.  F.  Pope,  London,  To  H.  Josse,  Dr. 

"To  170  tons,  8  cwt.  best  S.  Y.  steam-coal,  at  9/9        .  .      £83     1     5 

To  22  tons  „  „  .ship'  use    .  .  10   14     6 

£93  15  11 

"  [294]  H.  Worms,  represented  1 
by  H.  Josse,  Great  Grimsby.  j      Shipped  in  good  order  and  well  conditioned  for 

Mr.  H.  Worms,  by  Mr.  H.  Josse,  as  agent,  in  and  upon  the  good  ship  called  the 
'Isle  of  Arran,'  whereof  is  master  for  this  present  voyage  G.  Hailstone,  and  now  riding 
in  the  dock  Grimsby,  and  bound  for  Gravesend,  170  tons,  8  cwt.,  equal  to 
keels  of  steam-coals,  being  marked  and  numbered  as  in  the  margin,  and  are  to  be  delivered 
in  the  like  good  order  and  well  conditioned  at  the  aforesaid  port  of  Gravesend  (the 
act  of  God,  the  Queen's  enemies,  piracy,  fire,  and  all  and  every  other  dangers  and 
accidents  of  the  seas,  rivers,  and  navigation  of  whatever  nature  or  kind  soever  excepted) 
wito  Mr.  F.  Pope  or  order,  on  being  paid  freight  and  demurrage  for  the  said  coals  as 
per  charterparty,  with  primage  and  a\'erage  accustomed.  In  witness  whereof  the 
master  or  purser  of  the  said  ship  hath  affirmed  to  three  bills  of  lading,  all  of  this 
tenor  and  date,  the  one  of  which  three  bills  being  accomplished,  the  other  two  to 
stand  void.  "  George  Hailstone. 

"  Great  Grimsby,  December  19,  1864." 

One  only  of  the  three  bills  of  lading  was  stamped,  and  that  was  retained  by  Josse  : 
the  second  was  transmitted  to  Pope ;  and  the  third  was  subsequently  forwarded  to 
the  defendant. 

The  "Isle  of  Arran  "  arrived  at  Gravesend  with  the  coals  on  board  on  the  7th  of 
January,  1865,  when  the  captain  was  served  with  the  following  notice  : — 

"  5  Jeflfry's  Square,  St.  Mary's  Axe, 
"2nd  January,  1865. 

"  To  the  master  of  the  steam-ship  called  the  '  Isle  of  Arran,'  and  to  the  owners  of 
the  said  vessel,  and  to  any  others  whom  it  doth  or  may  concern : 
"  As  agent  duly  authorized  for  and  on  behalf  of  Mr.  [295]  Henry  Josse,  of  Great 
Grimsby,  merchant,  the  seller  of  the  cargo  of  coals,  say  178  tons  of  coals  shipped  per 
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the  said  ship  'Isle  of  Arran,'  at  Grimsby  aforesaid,  for  (Tvavesend,  I  do  hereby  "ive 
you  and  each  of  you  notice  that  Mr.  F.  Pope,  of  London,  merchant  or  wharfinger, 
the  buyer  of  the  said  cargo,  has  not  paid  the  price  of  the  said  goods  in  cash  aceorrfing 
to  his  contract,  although  payment  thereof  has  been  lawfully  demanded,  and  by  reason 
of  the  premises  the  said  F.  Pops  must  be  deemed  to  have  stopped  payment :  And  on 
behalf  of  the  said  Henry  Josse  I  do  hereby  stop  the  said  goods  in  transitu  ;  and  I 
hereby  demand  and  require  of  you  to  deliver  the  said  goods  to  the  said  Henry  Josse 
or  to  me  on  his  behalf,  and  to  no  other  person  or  persons.  "  W.  Nicolson." 

In  consequence  of  the  receipt  of  this  notice,  the  captain  of  the  "  Isle  of  Arran  " 
refused  to  deliver  the  coals  to  Pope  or  to  the  plaintitf,  to  whom  Pope  had  sold  them 
on  the  12th  of  December,  and  who  produced  to  him  the  copy  bill  of  lading  indorsed 
by  Pope.  Subsequently  the  cargo  was  unshipped  by  the  defendant ;  whereupon  this 
action  was  brought. 

Josse  swore  that  he  sold  the  coals  to  Pope  for  cash  against  bill  of  lading,  to  he 
delivered  by  him  in  London.  Pope,  who  was  called  as  a  witness  on  behalf  of  the 
plaintiff,  swore  that  the  .sale  was  at  a  credit  of  thii-ty  days :  but,  on  his  cross-examina- 
tion, he  admitted  that  he  had  not  paid  any  part  of  the  money,  and  that  he  was  on  the 
eve  of  bankruptcy. 

On  the  part  of  the  plaintiff  it  was  contended  that  the  coals  having  been  delivered 
on  board  a  vessel  chartered  by  the  buyer,  the  property  thereby  passed  to  him,  and 
that  the  transit  was  at  an  end  on  the  arrival  of  the  vessel  at  Gravesend. 

On  the  other  hand,  it  was  submitted,  that,  regard  [296]  being  had  to  the  terms 
of  the  contract,  no  property  would  pass  to  Pope  until  the  arrival  of  the  cargo  at 
Gravesend  and  payment  of  the  price  ;  and  that  the  shipment  of  the  coals  on  board  the 
"  Isle  of  Arran,'  though  chartered  by  him  (a),  was  not  a  delivery  to  Pope,  so  as  to  vest 
the  coals  in  him  as  owner. 

It  was  left  to  the  jury  to  say  what  were  the  terms  of  the  contract.  They  found 
that  the  sale  was  for  cash  against  bill  of  lading  in  the  hands  of  the  seller's  agent  in 
London. 

A  verdict  was  thereupon,  by  the  direction  of  the  learned  judge,  entered  for  the 
plaintiff  for  1361.  8s.,  leave  being  reserved  to  the  defendant  to  move. 

Hawkins,  Q.  C,  accordingly,  in  Easter  Term  last,  obtained  a  rule  nisi  to  enter  a 
verdict  for  the  defendant,  on  the  grounds,  that,  upon  the  facts  admitted  and  proved, 
the  defendant  was  entitled  to  the  verdict,  that  the  defendant  had  a  right  to  stop  the 
coals  in  transitu,  and  that  neither  Pope  nor  the  plaintiff  had  any  right  to  the  property 
and  possession  of  the  coals  at  any  time  before  this  action  was  brought. 

Keane,  K.  C,  and  Barnard,  now  shewed  cause.  There  was  a  complete  delivery  of 
the  coals  to  Pope  when  they  were  delivered  on  board  the  vessel  chartered  bv  him. 
The  "  Isle  of  .\rran  "  was  demised  to  Pope  :  the  transit  therefore  was  at  an  end  when 
the  coals  were  shipped.  The  property  and  the  possession  had  both  passed,  and  the 
vendor  could  have  no  right  to  intercept  them.  [Willes,  J.  The  coals  were  delivered 
subject  to  a  condition  that  the  property  was  not  to  pass  until  payment.]  The  answer 
to  that  is,  that  they  were  delivered  on'  board  the  buyer's  vessel,  to  one  who  was  the 
buyer's  servant,  the  document  of  title  [297]  being  made  out  in  his  name.  [Willes,  J. 
1  hey  were  put  on  board  under  a  contract  made  under  such  circumstances  that  it  was 
no  contract  at  all.]  I  he  vendor  might,  no  doubt,  as  in  Turner  v.  The  Trustees  of  the 
Liverpool  Docks,  6  Exch.  543,  have  so  framed  the  bill  of  lading  as  to  reserve  to  himself 
the  jus  disponendi ;  but  he  has  not  taken  that  precaution.  In  Joi/ce  v.  Swann,  17  C.  B. 
81,  it  was  held  that,  wheie  from  all  the  facts  it  may  fairly  be  inferred  that  it  was 
the  intention  of  the  seller  to  pass  the  property  in  goods  shipped  to  order,  the  mere 
circumstance  of  the  bill  of  lading  being  taken  in  the  name  of  the  seller,  and  remaining 
unindorsed,  will  not  prevent  its  pas.sing.  Here,  every  act  of  the  seller  is  inconsistent 
with  what  the  defendant  now  contends  [Willes,  J.  Joi/ce  v.  Swann  hardly  touches 
this  case.  Here,  the  goods  were  absolutely  delivered  to  the  buyer,  and  vested  in  him, 
unless  the  words  "  payment  against  bill  of  lading  in  the  hands  of  my  agent  in  London  " 
created  a  condition  subsequent,  by  which  in  default  of  payment  the  coals  were  to 
re- vest  in  the  seller.]  There  is  nothing  here,  it  is  submitted,  which  could  amount  to 
a  condition  subsequent.     It  would  be  manifestly  unjust  to  allow  the  defendant,  who 

(a)  See  Falk  v.  Fletcher,  18  C.  B.  (N.  S.)  403. 
C  P.  xxii.— 26 


g02  MOAKES   V.  NICOLSON  19  C.  B.  (N.  S.)  298. 

h;is  put  Pope  in  a  position  to  pass  himself  off  as  the  true  owner  of  the  coals,  to  turn 
round  and  claim  them  against  a  bona  tide  purchaser  from  Pope. 

J.  A.  Russell,  and  Fhesiger  in  support  of  the  rule.  The  contract  under  which  the 
coals  were  put  on  board  the  "Isle  of  Arran,"  was,  that  they  should  be  paid  for  in  cash 
against  the  bill  of  lading  ;  and  the  only  bill  of  lading  now  in  question  is  that  which 
was  retained  by  the  seller  and  transmitted  to  his  agent  in  order  to  get  the  ca.sh  in 
pursuance  of  the  terms  of  that  contract.  The  result  is,  either  that  the  property  in 
the  coals  [298]  never  vested  in  Pope  at  all,  or  vested  only  subject  to  the  condition 
that  it  should  re-vest  in  the  seller  on  non-performance  of  the  condition.  Until  Pope 
obtained  the  stamped  bill  of  lading,  he  could  acquire  no  property  at  all.  The  finding 
of  the  jury  concludes  the  matter.  If  the  plaintiff  chose  to  deal  with  Pope  in  the 
absence  of  the  only  document  that  could  give  him  title,  he  must  take  the  conse- 
quences. He  cannot  be  in  any  better  position  in  regard  to  title  than  Pope  himself 
stood  in.  In  the  cases  relied  on  for  the  plaintifl',  the  bill  of  lading  had  been  handed 
over:  here  it  was  retained.  [Erie,  C.  J.  The  plaintifl'  bought  without  a  bill  of 
lading*?]  He  bought  on  the  12th  of  December.  The  bill  of  lading  was  dated  the 
19th.  Whether  or  not  the  property  vests  in  the  buyer  in  all  cases  depends  upon  the 
terms  of  the  contract :  see  JVtlmshurd  v.  Bcmker,  2  M.  &  G.  792,  3  Scott,  N.  R.  272 
(in  error,  7  M.  &  G.  882,  8  Scott,  N.  R.  -571  ;  Brandt  v.  Bowlh/,  2  B.  &  Ad.  932; 
Brmune  v.  Hare,  4  Hurlst.  &  N.  822  ;  Blackburn's  Contract  of  Sale,  135.  Here,  the 
terras  of  the  contract  clearly  negative  the  passing  of  any  property  until  the  price  was 
paid  and  the  bill  of  lading  handed  over.  [Willes,  J.,  referred  to  Smith's  Mercantile 
Law,  5th  edit.  464  et  seq.,  where  the  authorities  are  discussed.] 

Erle,  C.  J.  I  am  of  opinion  that  the  rule  to  enter  the  verdict  for  the  defen- 
dant should  be  made  absolute.  Moakes  brings  his  action  on  the  ground  that  the 
property  in  the  cargo  of  coals  seized  by  the  defendant  belonged  to  him.  It  appears 
that  the  coals  were  sold  by  Josse  to  Pope,  and  by  Pope  to  Moakes.  One  material 
question  is,  whether  Moakes  could  have  any  better  title  to  the  coals  than  Pope  had. 
I  think  not.  That  is  undoubtedly  not  clear  as  a  general  proposition  ;  because,  if 
Josse  had  so  dealt  with  Pope  as  to  put  him  [299]  in  the  position  of  an  ostensible 
owner,  by  intrusting  him  with  the  documents  of  title,  it  might  be  that  Moakes 
might  have  acquired  a  title  to  the  coals  though  his  vendor  Pope  had  none.  But  no 
such  point  can  arise  here,  because  by  the  terms  of  the  contract  it  was  distinctly 
understood  between  Josse  and  Pope  that  the  property  in  the  coals  was  only  to  vest 
in  the  latter  upon  the  payment  by  him  of  cash  against  the  bill  of  lading ;  and 
this  condition  never  vi'as  complied  with.  This  being  so,  whilst  the  coals  remained 
an  unascertained  quantity,  Moakes  enters  into  a  contract  with  Pope,  under  which 
in  my  opinion  he  took  precisely  the  same  title  as  Pope  had  as  between  him  and 
Josse.  The  sole  question  therefore  is,  what  was  the  intention  of  the  parties.  The 
property  could  not  pass  out  of  Josse  unless  there  was  a  sale  by  him  with  the  intention 
that  the  property  should  pass  to  the  vendee.  Now,  it  was  clearly  the  intention  of 
Josse, — and  the  jury  have  so  found, — to  retain  the  property  until  his  agent  in  London 
should  receive  the  cash  against  the  bill  of  lading.  If  that  was  the  clear  intention  of 
Josse,  the  property  did  not  pass.  That  this  was  the  contract  is  clear  from  the 
correspondence.  The  delivery  of  the  coals  on  board  a  ship  chartered  by  Pope  has  no 
effect  whatever  in  passing  the  property.  If  the  intention  was  that  the  ship  should 
be  regarded  as  the  warehouse  of  Josse  until  the  happening  of  the  event  contemplated, 
viz.  the  payment  of  the  price,  the  putting  the  coals  on  board  did  not  alter  the  position 
of  the  contracting  parties.  At  the  time  Moakes  made  his  contract  with  Pope,  there 
had  been  no  delivery,  and  no  bill  of  lading  existed.  He  therefore  cannot  say  that 
he  was  misled  by  Pope's  being  permitted  to  hold  himself  out  as  the  true  owner. 
Upon  the  whole,  therefore,  I  think  no  property  passed  to  Pope,  and  that  the  now 
plaintiff  cannot  be  in  a  better  position  than  Pope. 

[300]  Byles,  J.(a).  I  am  of  the  same  opinion.  I  must  confess  I  had  at  first 
enteitained  some  doubt,  because  I  thought  the  sale  to  the  plaintiff  took  place  after 
the  shipment  and  after  the  bill  of  lading"  had  been  handed  to  Pope.  But  it  turns  out 
that  that  is  not  so.  The  coals  in  question  were  not  loaded,  nor  even  distinguished 
from  the  rest  of  the  coals  in  the  vendor's  yard.  It  is  plain,  therefore,  that  no  property 
passed  at  the  time  of  the  sale.     And  it  would  seem  from  the  cases  cited  that  none 

(a)  Willes,  J.,  had  gone  to  Chambers. 
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passed  at  the  time  of  the  shipment.  The  putting  the  coals  on  board  the  "Isle  of 
Arrau  "  was  clearly  not  intended  by  the  parties  to  be  a  delivery  so  as  to  vest  the 
property  in  the  vendee.  According  to  the  evidence  and  the  finding  of  the  jury,  the 
captain  was  a  sort  of  supercargo  :  the  goods  were  not  to  become  the  property  of  Pope 
until  the  conditions  of  the  contract  were  satisfied.  Apart  from  the  representations 
of  the  vendor,  therefore,  it  is  plain  that  the  plaintiff  could  have  no  propeity  in  the 
coals.     The  case  appears  to  me  to  be  perfectly  clear  and  free  from  doubt. 

Keating,  J.  I  am  of  the  same  opinion.  I'he  course  adopted  by  the  vendor  to 
retain  the  property  in  the  coals  and  the  control  over  them,  was  undoubtedly  some- 
what slovenly  and  unbusiness-like.  But  that  his  intention  was  that  the  property  in 
the  coals  should  not  pass  to  the  vendee  until  payment,  is  clear  beyond  all  question. 
The  finding  upon  that  is  quite  in  accordance  with  the  evidence.  That  being  so, 
nothing  which  took  place  afterwards  has  at  all  altered  the  righis  of  any  of  the  parties. 
I  characterize  the  proceeding  as  slovenly  and  unbusiness-like,  because  circumstances 
might  have  occurred  which  might  have  placed  the  vendor  in  a  precarious  position 
as  to  the  [301]  property  in  the  coals  ;  for,  though  he  may  have  supposed  he  amply 
secured  himself  by  stamping  only  one  of  the  bills  of  lading  and  letaining  that  one  in 
his  own  possession,  yet,  if  the  unstamped  bill  of  lading  which  was  transmitted  to  Pope 
had  been  produced  to  the  plaintiff  at  the  time  he  bought  the  cargo,  and  the  plaintiff 
had  acted  upon  it,  a  question  would  have  arisen  which  might  have  placed  the  defen- 
dant's right  in  some  jeopardy.  But,  at  the  time  the  plaintiff  bought  and  paid  for  the 
coals,  the  subject-matter  of  the  contract  had  not  been  ascertained. 

Eule  absolute. 


M'Call  v.  Taylor.     May  27th,  1865. 

[S.  C.  34  L.  J.  C.  P.  365  ;  12  L.  T.  461  ;  11  Jur.  N.  S.  529 ;  13  W.  R.  840.  Referred 
to,  Harvey  v.  Cane,  1876,  34  L.  T.  66.  Referred  to,  B.  v.  Harper,  1881,  7  Q  B.  D. 
79.     Distinguished,  B.  v.  Bowerman,  1890,  63  L.  T.  534.] 

Held  that  an  instrument  in  following  form, — "  Four  months  after  date  pay  to  my 
order  the  sum  of  three  hundred  pounds,  for  value  received,"  addiessed  to  and 
formally  accepted  by  the  defendant,  but  having  no  date  and  no  drawer's  name, — 
was  neither  a  bill  of  exchange  nor  a  promissory  note. 

This  was  an  action  upon  an  instrument  in  the  following  form,  which  was  declared 
on  as  a  bill  of  exchange  and  also  as  a  promissory  note  : — 

"£300  0  0.  [No  date.] 

"  Four  months  after  date,  pay  to  my  order  the  sum  of  Three  hundred  pounds,  for 
value  received.  [No  draiver's  name.] 

"  To  Captain  Taylor, 

"Ship  'Jasper.'" 

Across  this  document  was  written,  in  the  handwriting  of  the  defendant,  the  words 
"  Accepted,  William  Taylor." 

There  was  also  a  count  for  goods  sold  and  delivered,  and  the  ordinary  pleas. 

The  cause  was  tried  before"  Byles,  J.,  at  the  sittings  at  Guildhall  after  the  last 
Hilary  Term.  The  plaintiff  was  a  ship-chandler  and  provision-merchant.  The  defen- 
dant was  the  captain  (and  it  was  suggested  owner  [302]  also)  of  the  ship  "Jasper." 
It  appeared  that  the  plaintiff  had,  in  September,  1862,  pursuant  to  orders  received 
through  one  Milne,  the  ship's  broker,  delivered  goods  to  the  amount  of  2991.  19s.  2d. 
on  board  that  vessel  for  San  Francisco,  and  had  received  in  payment  a  bill  at  six 
months  accepted  by  one  Bailey,  which  bill  was  not  paid  at  maturity  ;  and  that  the 
instrument  declared  on  was  given  to  the  plaintiff  by  Milne  about  six  months  afterwards. 
It  also  appeared  that  Bailey  had  been  debited  for  the  goods  in  the  plaintiff's  books, 
and  that  an  invoice  had  been  delivered  charging  Bailey  as  the  debtor.  There  was 
no  evidence  whatever  to  shew  that  the  defendant  had  any  interest  in  the  goods. 

The  learned  judge  intimating  a  pretty  strong  opinion  that  the  instrument  in 
question  was  not  a  bill  of  exchange,  it  was  submitted  for  the  plaintiff  that  it  was 
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a  promissory  note,  for  which  reliance  was  placed   on  Cmdiley  v.  Clarance,  2   M.  & 

Selw.  90.      '  ,        ,     .  ,    ,      J 

On  the  part  of  the  defendant  it  was  insisted  that  the  instrument  declared  on  was 
not  a  bill  of  exchange,  being  wanting  in  that  which  is  essential  to  constitute  a  bill 
of  exchange,  viz.  a  drawer  and  a  payee  :  and,  further,  that  it  was  not  either  in  form 
or  in  substance  a  promissory  note,— refeiring  to  Stoessiger  v.  The  South  Eadern  Baihvai/ 
Company,  .3  Ellis  &  B.  549,  23  Law  J.,  Q.  B.  293. 

Upon  the  count  for  goods  sold  and  delivered,  the  learned  judge  left  it  to  the 
jury  to  say  upon  whose  credit  the  goods  were  delivered  on  board  the  "  Jasper," — 
that  of  the  defendant,  or  of  Bailey,— reserving  for  the  court  the  question  whether  the 
instrument  could  properly  be  declared  on  either  as  a  bill  of  exchange  or  as  a  promissoiy 
note.     The  jury  returned  a  verdict  for  the  defendant  (a). 

[303]  Hannen,  in  Easter  Term  last,  pursuant  to  the  leave  reserved,  obtained  a 
rule  nisi  to  enter  a  verdict  for  the  plaintift',  on  the  ground  that  the  document  declared 
on  was  a  promissory  note.  He  referred  to  Cruchky  v.  Clarance,  2  M.  &  Selw.  90,  and 
ArmfieU  v.  AUpmi,  27  Law  J.,  Exch.  42.  He  submitted  that,  though  informal,  it 
might,  like  a  document  drawn  in  favour  of  a  fictitious  payee,  be  treated  as  a  promissory 
note  payable  to  bearer. 

Day  now  shewed  cause.  The  goods  for  which  the  instrument  was  given  were 
not  delivered  to  the  defendant,  but  to  another  person  ;  and  the  plaintifi"s  journal  and 
ledger,  and  also  the  invoice  delivered  of  the  goods,  all  shewed  that  the  defendant  was 
not  the  person  to  be  charged  :  there  is  no  reason,  therefore,  why  the  court  should 
exercise  any  astuteness  in  favour  of  the  plaintiff.  The  simple  question  is,  whether 
the  instrument  amounts  to  a  promissoiy  note.  It  is  submitted  that  it  clearly  does 
not.  So  far  as  it  professes  anything,  it  professes  to  be  a  bill  of  exchange  wanting  the 
name  of  a  drawer.  It  is  addressed  to  the  defendant,  and  is  accepted  by  him.  The 
words  "pay  to  my  order"  cannot  mean  the  order  of  the  defendant.  In  truth,  it  is  an 
incomplete  bill  of  exchange,  and  nothing  else.  The  defendant  does  not  promise  to 
pay  any  sum  on  the  demand  of  any  person,  or  at  any  particular  [304]  time  :  and  there 
is  no  indorsement.  [Willes,  J.  The  document  seems  sufficiently  to  explain  itself. 
It  is  an  authority  to  some  person  to  put  his  name  to  it  as  drawer.  No  one  has  done 
so.  It  is  therefore  not  a  complete  instrument.  Byles,  J.  My  strong  impres.siou  at 
the  trial  was,  that  it  was  neither  bill  of  exchange  nor  note :  but  I  thought  it  better 
to  reserve  the  point.]  Stoessiger  v.  I'he  Great  Eadern  Railway  Company,  3  Ellis  &  B. 
549,  23  Law  J.,  Q.  B.  293,  is  precisely  in  point.  There,  a  parcel  deliveied  to  a 
railway  company  for  carriage  contained  91.  10s.  in  cash,  and  an  instrument  bearing 
a  bill  of  exchange  stamp,  in  the  following  terms, — "  Three  months  after  date  pay  to 
me  the  sum  of  111.  10s.,  value  received.  To  Mr.  Cruttenden,"  &c.  :  and  written 
across  it  was  an  acceptance  by  Cruttenden.  The  parcel  was  addressed  to  CJoold,  a 
creditor  of  Cruttenden ;  and  the  intention  was  that  Goold  should  put  his  name  to 
the  instrument  as  drawer.  In  the  course  of  transmission  the  parcel  was  opened,  and 
the  instrument  and  the  money  it  contained  were  abstracted.  In  an  action  against  the 
company  for  the  loss,  it  was  held  that  the  instrument  was  a  "  writing,"  and  not  a 
"  bill,  note,  or  security  for  money,"  within  the  meaning  of  the  Carriers  Act,  11  G.  4, 
&  1  W.  4,  c.  68,  s.  1 ;  but  that  it  could  not  be  considered  of  value,  so  as  under  that 
section  to  exempt  the  company  from  their  common-law  liability  as  carriers.  Lord 
Campbell,  in  giving  judgment,  says  :  "  I  am  clearly  of  opinion  that  it  is  not  a  bill  of 
exchange,  for  it  has  neither  drawer  nor  payee  :  and  it  is  not  a  promissory  note,  because 
it  does  not  contain  a  promise  to  pay  any  one,  and  it  is  entirely  inconsistent  with 
Cruttenden's  intention  that  any  person  who  got  possession  of  it  should  put  his  name 
to  it  as  drawer."     The  rest  of  the  court  agree  that  the  instrument  was  neither  bill  nor 

(a)  In  the  course  of  the  discussion  at  the  trial,  the  learned  judge  adverted  to  a 
case  in  this  court,  the  name  of  which  he  could  not  at  the  moment  remember.  It  was 
probably  Brown  v.  De  JVinton,  6  C.  B.  336.  It  was  there  held  that,  although  no 
precise  form  of  words  is  necessary  to  constitute  a  promissory  note,  still  it  ought  to 
have  all  the  essentials  of  a  contract.  Thus,  a  note  payable  to  the  maker's  oim  order, 
is  not  per  se  a  negotiable  instrument  within  the  3  &  4"  Anne,  c.  9,  s.  1  ;  a  payee  must 
be  expressly  named,  or  must  appear  by  necessary  implication.  But,  when  a  note  in 
that  form  is  indorsed  in  blank,  and  put  in  circulation  by  the  maker,  it  becomes  in 
effect  payable  to  the  bearer. 
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note  :  and  Erie,  J.;  says, — "This  was  an  instrument  in  an  imperfect  state."     [305]  It 
is  utterl}^  impossible  to  distinguish  that  from  the  present  case. 

Hanuen,  in  support  of  the  rule.  Though  imperfect  as  a  bill  of  exchange,  this 
instrument  may  well  have  effect  given  to  it  as  a  promissory  note,  as  it  must  have  been 
intended  by  the  party  to  be,  viz.  an  engagement  to  pay  the  amount  to  a  bona  fide 
holder  on  demand.  The  plaintiff  might  have  put  his  name  to  it  as  drawer ;  and,  if 
he  had  done  so,  the  defendant  would  have  had  no  answer.  That  is  clear  from 
Cruchley  v.  Clarance,  2  M.  &  Selw.  90,  Crulchley  v.  Mann,  o  Taunt.  529,  1  Marsh.  29, 
and  numerous  other  eases.  It  is  the  same  thing,  as  Le  Blanc,  J.,  observes  in  the 
former  case,  as  if  the  defendant  (the  acceptor)  had  made  the  bill  payable  to  bearer. 
[Byles,  J.  What  was  wanting  in  Cruchlci/  v.  Clarance  is  present  here  :  the  marginal 
note  is  equivocal.]  The  name  of  the  person  sued  is  there  :  and  it  is  held  that  he 
gives  authority  to  any  one  who  is  a  bona  fide  holder,  to  fill  up  the  blank.  "  As  the 
defendant  has  chosen,"  says  Lord  Ellenborough,  "to  send  the  bill  into  the  world  in 
this  form,  the  world  ought  not  to  be  deceived  by  his  acts.  The  defendant,  by  leaving 
the  blank,  undertook  to  be  answerable  for  it  when  filled  up  in  the  shape  of  a  bill." 
It  is  upon  the  same  principle  that  a  bill  drawn  in  favour  of  a  fictitious  payee  may 
be  declared  on  as  a  bill  payable  to  bearer.  In  Fielder  v.  Marshall,  9  C.  B.  (N.  S.)  606, 
an  instrument  purporting  on  the  face  of  it  to  be  a  bill  of  exchange  drawn  by  A., 
payable  to  the  plaintiff  or  order,  was  accepted  by  B.,  and  handed  to  the  plaintiff  in 
satisfaction  of  a  claim  for  rent  due  to  her  from  A.  In  the  place  where  the  direction 
to  the  drawee  is  usually  found,  the  name  and  address  of  the  payee  were  inserted. 
The  whole  instrument  (except  the  drawer's  name)  was  in  the  handwriting  of  B.  It 
[306]  was  held  that  the  payee  was  entitled  to  recover  upon  it  as  the  promissory  note 
of  B.  [Byles,  J.  The  address  in  the  corner  was  treated  as  no  address  at  all.  The 
instrument  could  not  be  a  bill  of  exchange.  It  could  only  be  Marshall's  promissory 
note.  The  court  construed  it  so  as  to  give  effect  to  the  obvious  intention  of  the 
parties.  Montague  Smith,  J.  There  were  both  maker  and  payee  named  there.] 
There  cannot  be  any  difference  in  principle  between  a  blank  left  for  the  name  of  a 
drawer,  and  a  blank  for  the  payee,  or  which  is  the  same  thing,  a  fictitious  payee. 
Erie,  C.  J.,  in  that  case  says  :  "  It  appears  to  me  that  the  right  way  to  deal  with  it 
is  this,  to  treat  the  direction  to  '  Mrs.  Emma  Fielder'  at  the  foot  of  the  bill  as  a  mere 
informal  repetition  of  the  words  in  the  body  of  it,  '  pay  to  Mrs.  Emma  Fielder.'  The 
effect  of  so  construing  it  is,  that  the  defendant,  who  accepts  the  bill  (?),  thereby  promises 
to  pay  the  amount  at  maturity  to  Emma  Fielder.  Feeling  that  we  are  at  liberty  so 
to  construe  the  instrument,  I  have  much  satisfaction  in  giving  effect  to  what  must 
have  been  the  intention  of  the  parties,  by  holding  that  the  plaintiff  is  entitled  to 
recover."  In  the  course  of  the  argument,  Willes,  J.,  referred  to  a  case  of  Milkr  v. 
Thompson,  3  M.  &  G.  576,  -i  Scott,  N.  R.  20-1:,  where  it  was  held  that  an  instrument 
in  the  form  of  a  bill  of  exchange,  drawn  upon  a  joint-stock  bank  by  the  manager  of 
one  of  its  branch  banks,  by  order  of  the  directors,  might  be  declared  upon  as  a  pro- 
missory note ;  Tindal,  C."  J.,  in  giving  judgment,  saying,—"  It  appears  that  the 
directors  for  whom  the  instrument  in  question  purports  to  be  drawn  by  their  manager, 
are  members  of  the  company  whose  name  and  character  are  presented  on  the  face  of 
it,  and  that  the  company  is  not  a  corporation,  but  a  mere  private  association.  We 
must,  therefore,  look  upon  it  as  an  instrument  drawn  by  one  of  several  [307]  members 
of  a  firm,  purporting  that  the  sum  therein  mentioned  shall  be  paid  by  the  firm  at  a 
given  time  and  place.  In  effect  it  is  a  promissory  note,  and  nothing  else.  To  constitute 
a  bill  of  exchange,  it  is  essential  that  there  should  be  two  parties,  a  drawer,  and  a 
person  upon  whom  the  bill  is  drawn  (a).  I  am  clearly  of  opinion  that  this  is  a  promissory 
note."  And  the  learned  judge  (Willes,  J.)  adds,  "If  there  be  sufficient  on  the  face 
of  the  instrument  to  indicate  a  promise  to  pay,  it  is  a  promissory  note."  In  I'eto  v. 
Reynolds,  9  Exch.  410,  the  plaintiff's  agent  at  Cameroons,  in  Africa,  drew  an  instrument 
in  the  form  of  a  bill  of  exchange,  but  addressed  to  no  one ;  across  which  the  defen- 
dant's agent  wrote  an  acceptance  in  the  defendant's  name,  and  delivered  the  bill  to 
the  plaintiffs  agent,  for  value  received.  In  an  action  on  the  bill,  the  plaintiff  attempted 
to  prove  that  the  bill  was  presented  to  the  defendant,  when  he  promised  to  pay  it. 
It  being  doubtful,  however,  from  the  evidence  whether  the  defendant  had  made  an 
absolute  or  merely  a  conditional  promise  to  pay  the  bill,  the  court,  in  granting  a  new 

(a)  And  a  person  to  whom  the  monev  is  to  be  paid  ''■ 
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trial,  though  disposed  to  think  that  the  instrument  was  not  a  bill  of  exchange,  declined 
to  give  an  express  opinion  on  the  point;  Ijut  it  was  held  by  Parke,  B.,  Alderson,  B., 
and  Martin,  B.,  that,  if  the  instrument  was  not  a  bill  of  exchange,  it  was  dearly  a 
prommory  note,  if  there  was  e\idence  of  an  absolute  promise  to  pay  it.  In  Armjiekl 
V.  Allpoii,  27  Law  J.,  Exch.  \i,  the  circumstances  were  very  similar  to  those  of  the 
present  case.  It  was  there  held  that  an  instrument  drawn  in  the  form  of  a  bill  payable 
to  bearer,  even  if  accepted  in  blank,  and  afterwards  tilled  up  by  the  drawer,  may  be 
declared  on  by  the  indorsee  as  a  promissory  note  made  by  the  drawer  and  indorsed 
by  [308]  the  drawee  (a).  In  Byles  on  Bill's,  8th  edit.  73,  it  is  said  :  "If  the  bill  be 
not  made  payable  either  to  any  payee  in  particular,  or  to  the  drawer's  order,  or  to 
bearer  in  general,  it  would  seem,  according  to  the  opinion  of  the  majoi'ity  of  the  judges 
(in  Mind  v.  Gibson,  1  H.  Bl.  608),  to  be  payable  to  beai'er ;  but,  according  to  the 
opinion  of  Eyre,  C.  J.,  in  the  same  case,  it  is  mere  waste  paper : "  and  reference  is 
made  to  Rex  v.  EandaU,  Russ.  C.  C.  185,  where  a  bill  payable  to  or  order 

was  held  not  to  be  a  bill  of  exchange,  because  there  was  no  payee ;  and  to  Ilex  v. 
Richards,  E.  &  R.  C.  0.  193,  where  the  prisoner  drew  a  bill  upon  the  treasurer  of  the 
navy  jmyMe  to  or  order,  and  signed  it  in  the  name  of  a  navy  surgeon,  and 

it  was  held  that,  to  con.stitute  an  order  for  payment  of  money,  there  must  be  some 
payee,  and  that  a  direction  to  pay  to  or  order  was  not  sufficient. 

Erle,  C.  J,  I  am  of  opinion  that  this  rule  should  be  discharged.  The  instrument 
in  question  is  declared  upon  as  a  bill  of  exchange  and  also  as  a  promissor}'  note.  It 
was  in  this  form, — "  Four  months  after  date,  pay  to  my  order  the  sum  of  three  hundred 
pounds,  for  value  received,"  and  it  was  addressed  to  the  defendant,  but  it  had  no  date 
and  no  diawer's  name.  Across  it  was  written  an  acceptance  by  the  defendant.  The 
question  is,  whether  the  holder  of  this  document  has  a  right  to  declare  on  it  either 
as  a  bill  of  excbai]ge  or  as  [309]  a  promissory  note.  It  is  clearly  not  a  bill  of  exchange  ; 
and  in  form  it  is  not  a  promissory  note.  If  I  could  be  clearly  satisfied  that  I  should 
be  gi^■ing  effect  to  the  intention  of  the  parties  by  holding  this  instrument  to  be  a 
promissory  note,  I  would  endeavour  so  to  construe  it.  But  I  am  aware  of  no  case, 
and  the  industry  of  the  learned  counsel  has  discovered  none,  which  warrants  us  in 
holding  this  to  be  either  the  one  or  the  other.  It  is  an  inchoate  and  imperfect 
instrument.  If  the  holder  had  authority  to  make  it  a  complete  instrument  either  as 
a  bill  or  a  note,  he  was  at  libei'ty  to  do  so  ;  but,  if  he  had  no  such  authority,  he  might 
if  he  attempted  to  do  so  render  himself  liable  to  a  charge  of  forgery.  The  case  of 
Stoessicjtr  v.  The  Huuih  Eastern  Raihoay  Company,  3  Ellis  &  li.  549,  23  Law  J.,  Q.  B.  293 
seems  to  me  to  be  precisely  in  point,  without  going  into  any  of  the  other  cases. 
Nothing  is  clearer  to  my  mind  than  that,  in  the  ordinary  case  of  an  acceptance  with 
the  drawer's  name  in  blank,  it  is  important,  in  order  to  constitute  a  contract,  that  it 
should  be  known  who  is  to  be  the  drawer.  It  may  have  been  important  here  that  the 
instalment  should  be  filled  up  as  a  bill  drawn  by  the  owner  of  the  ship  or  the  broker 
upon  the  captain.  And  it  may  be  that  the  plaintiff  had  no  authority  to  add  his  name 
as  the  drawer.  But,  whatever  may  have  been  the  particular  circumstances  under 
which  this  document  was  given,  I  act  upon  the  case  I  ha\'e  referred  to.  As  it  stands, 
the  thing  is  inchoate  and  incomplete,  and  affords  no  foundation  for  the  holder  to 
sue  upon  it. 

WiLLES,  J.     I  am  entirely  of  the  same  opinion. 

Byles,  J.  I  am  of  the  same  opinion.  I  thought  at  the  trial,  and  still  think,  that 
the  instrument  in  question  could  not  be  declared  on  either  as  a  bill  of  ex-[310]-change 
or  as  a  promissory  note.     It  is  not  like  a  bill  accepted  in  blank. 

Montague  Smith,  J.  I  also  think  this  case  is  not  distinguishable  from  Stoessiger 
v.  The  South  Eastern  Railway  Company.  Thei'e,  upon  an  instrument  precisely  similar 
to  this,  except  that  there  it  was  dated,  Lord  Campbell  says :  "  It  is  not  "a  bill  of 
exchange  ;  there  is  neither  drawer  nor  payee.  Nor  is  it  a  promissory  note  to  pay  anv 
one  who  might   happen  to  be  the  bearer:    that  Cruttenden  should   become  liable 


{a)  It  is  not  easy  to  discover  what  was  decided  by  this  case.  In  a  considered 
judgment,  the  Lord  Chief  Baron  is  reported  to  have  said  :  "  A  man  who  writes  his 
name  across  a  stamped  paper  as  acceptor,  there  being  a  direction  to  him  upon  the 
paper,  is  liable ;  he  gives  his  authority  to  anyljody  to  draw  upon  him  when  it  may  be 
convenient  to  do  so,  or  when  the  person  to  whom  the  paper  is  given  may  think  it 
advisable  to  apply  it  for  this  purpose." 
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generally  to  the  bearer,  was  quite  contrary  to  his  intention."     So  here,  I  think  we 
should  lie  going  entirely  against  the  intention  of  the  defendant  if  we  were  to  hold 
him  liable  upon  this  instrument  as  upon  a  promissory  note  payable  to  bearer. 
Kule  discharged. 


HxTRST  V.  The  Great  Western  Railway  Company.    .June  10th,  1865. 

[S.  C.  3-1  L.  J.  C.  P.  264 ;  12  L.  T.  634 ;  11  Jur.  N.  S.  730 ;  13  W.  R.  950.] 

The  mere  taking  of  a  ticket  for  a  journey  by  railway  does  not  amount  to  a  contract 
on  the  part  of  the  railway  company,  or  impose  upon  them  a  duty,  to  have  a  train 
ready  to  start  at  the  time  at  which  the  passenger  is  led  to  expect  it. 

This  was  an  action  in  which  the  plaintiflf  sought  to  recover  a  compensation  in 
damages  for  delay  and  detention  on  a  railway  journey. 

The  first  count  of  the  declaration  stated  that  the  defendants  were  carriers  of 
passengers  by  railway  from  Cardiff  to  Newcastle-upon-Tyne  for  reward  to  the  defen- 
dants in  that  behalf,  that  the  plaintiff  was  received  by  the  defendants  as  a  passenger 
to  be  carried  on  their  railway,  and  ought  to  have  been  conveyed  by  them  by  a  certain 
train  or  series  of  trains,  without  any  uni'easonable  delay,  from  Cardiff  to  Newcastle- 
upon-Tyne  ;  and  alleged  for  breach  that  the  defendants  made  de-[311]-fault  in  so 
eariying  and  conveying  him,  and  that  the  plaintiff  was  thereby  detained  at  Gloucester 
for  twenty-four  hours,  and  was  not  conveyed  to  and  did  not  arrive  at  Newcastle 
aforesaid  until  twenty-four  houi's  after  a  reasonalile  time  for  carrying  him  there  had 
elapsed  ;  whereby  the  plaintiff  incurred  hotel  expenses,  suffered  inconvenience  from 
exposure  and  cold,  was  put  to  expense  in  sending  telegrams  to  his  family,  and  neglected 
his  business,  &c. 

The  second  count  stated  that  the  plaintiff  was  received  by  the  defendants  as  a 
passenger  to  be  by  them  carried  from  Cardiff  to  Gloucester  within  a  reasonable  time, 
and  on  the  terms,  among.st  others,  that  the  defendants  would  use  all  reasonable  care 
to  convey  the  plaintiff  to  Gloucester  within  a  certain  lixed  time,  and  in  time  for  the 
plaintiff  to  go  from  Gloucester  to  Newcastle-upon-Tyne  by  a  certain  other  train  about 
to  start  from  Gloucester  to  Newcastle-upon-Tyne  within  a  reasonable  time  after  the 
said  certain  fixed  time  ;  and  alleged  for  breach  that  the  defendants  did  not  carry  the 
plaintiff  to  Gloucester  within  such  reasonable  time,  and  that  the  plaintiff  did  not 
arrive  at  Gloucester  until  after  the  departure  of  the  train  from  Gloucester  to  New- 
castle, whereby  the  plaintiff  was  detained  at  Gloucester  for  twenty-four  hours,  &c. 
Claim,  2001. 

The  defendants  pleaded  to  the  first  count,— 1.  A  traverse  of  their  being  such 
common  carriei-s  as  alleged, — 2.  A  traverse  of  the  plaintiffs  being  such  passenger  to 
be  conveyed  within  such  time  as  alleged,— thirdl}^  not  guilty.  There  were  similar 
pleas  to  the  second  count.     Issue. 

The  cause  was  tried  before  Mellor,  J.,  at  the  last  Spring  Assizes  for  the  county 
of  Northumberland.  The  plaintiff  was  a  mining  engineer  at  Durham.  On  Saturday, 
the  17th  of  December  last,  he  went  to  the  defendants'  station  at  Cardiff,  for  the 
purpose  of  proceeding  to  Newcastle  by  a  train  from  Milford  which  [312]  should 
arrive  at  Cardiff  at  4.34  p.m.,  proceeding  thence  to  Gloucester,  where  it  joins  the 
mail-train  from  Bristol,  and  passes  thence  through  Birmingham  and  Derby  to  New- 
castle, arriving  there  at  8  o'clock  on  the  following  morning.  At  the^  Cardiff  station, 
he  inquired  of  the  clerk  in  the  booking-office  if  he  could  book  to  Newcastle  by  the 
train  which  was  then  about  due,  and  was  told  that  he  could.  He  thereupon  took  a 
ticket  upon  which  was  printed  the  following  words,— "Great  Western  Railway. 
Cardiff  to  Newcastle,  via  Midland  Railway.  First  Class."  Nothmg  was  then  said 
about  the  train  being  delayed  :  but  the  plaintiff  was  afterwards  informed  by  one  of 
the  officials  at  the  station  that  the  Milford  train  had  broken  down  at  Swansea ;  and 
it  did  not  arrive  until  6  o'clock.  The  mail-train  for  Birmingham  leaves  Gloucester 
at  8.17  ;  and  the  Milford  train  was  due  at  Gloucester  as  7.5:  it  did  not,  however, 
arrive  at  Gloucester  until  8.45,  when  the  corresponding  train  had  already  started. 
The  plaintiff  was  consequently  obliged  to  wait  until  the  following  day.  In  the  mean- 
time he  telegraphed  to  his  family  at  an  expense  of  8s.  Not  choosing  to  remain  at 
Gloucester,  the  plaintiff  and  a  fnend  proceeded  to  Cheltenham,  which  is  about  seven 
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miles  on  the  road,  where  they  stayed  at  an  hotel,  joining^  the  mail-train  on  the 
following  evening,  and  arriving  at  Newcastle  at  about  8  o'clock  on  the  Monday 
morning.''    The  expenses  incurred  by  the  plaintiff  at  the  hotel  at  Cheltenham  amounted 

to  30s. 

The  plaintiff'  claimed  11.  18s.  for  hi.s  hotel  bill  and  telegram,  101.  10s.  for  the  lo.ss 
of  a  day,  and  also  damages  for  the  annoyance  and  inconvenience  of  being  detained 
from  his  home  on  the  Sunday,  catching  a  cold,  &c. 

Some  correspondence  took  place  between  the  plaintiff'  and  the  secretary  and  the 
solicitor  of  the  company,  [313]  which  evinced  a  desire  on  the  part  of  the  company  to 
meet  the  plaintiff"s  grievance  fairly,  but  at  the  same  time  repudiated  his  legal  right 
to  compensation,  and  referred  to  the  time-bills,  in  which  it  was  expressly  stated  that 
the  companv  did  not  guarantee, the  arrival  or  departure  of  the  trains  at  the  exact  times 
stated  therein,  but  that  they  would  do  their  best  to  insure  punctuality.  The  lime  bills 
ivere  not  put  in. 

On  the  part  of  the  defendants,  it  was  submitted  that  there  was  no  case  to  go  to 
the  jury,  there  being  no  contnid  on  the  part  of  the  company  by  the  ticket  that  a  train 
should  arrive  so  as  to  meet  a  corresponding  train. 

The  learned  judge  declined  to  nonsuit  the  plaintiff',  but  reserved  leave  to  the 
defendants  to  move  to  enter  a  nonsuit  if  the  court  should  be  of  opinion  that  there 
was  no  evidence  to  go  to  the  jury.  And  in  his  summing-up  he  told  the  jury  that  the 
contract  proved  was  simply  to  carry  the  plaintiff'  from  Cardiflf  to  Newcastle,  via  the 
Midland  railway  ;  that,  upon  that  contract,  the  defendants  were  bound  to  carry  the 
plaintiff'  to  Newcastle  within  a  reasonable  time,  and  if  there  was  any  justification  or 
excuse  it  should  come  from  them ;  and  that,  if  there  was  unreasonable  delay,  they 
were  liable  to  the  extent  of  the  consequences  naturally  arising  thei-efrora, — for  the 
expenses  at  the  hotel,  and  the  telegram,  for  the  loss  of  a  day  if  the  jury  thought  that 
resulted  from  the  plaintiff's  arriving  at  Newcastle  on  Monday  instead  of  Sunday 
morning,  and  also,  if  they  thought  fit,  a  reasonable  sum  for  the  inconvenience  and 
discomfoit  arising  fi'om  the  twenty-four  hours'  detention  at  Cheltenham. 

The  jury  returned  a  verdict  for  the  plaintiff,  assessing  the  damages  at  71.  3s.,  being 
51.  5s.  for  loss  of  time,  and  11.  18s.  for  the  hotel  expenses  and  the  telegram. 

E.  James,  Q.  C ,  in  Easter  Term  last,  pursuant  to  the  [314]  leave  reserved,  obtained 
a  rule  nisi  to  enter  a  nonsuit,  on  the  ground  that  theie  was  no  evidence  of  any  cause 
of  action,  or  for  a  new  trial  on  the  ground  that  the  verdict  was  against  the  weight  of 
evidence  [Erie,  C.  J.,  observed  that  the  question  seemed  to  be  whether  expectation 
founded  upon  past  experience  could  constitute  a  contract.] 

Temple,  Q.  C,  and  C.  I  rompton,  now  shewed  cause.  The  damages  being  under 
201.,  the  second  branch  of  the  rule  cannot  be  sustained.  The  only  question  therefore 
will  be,  whether  there  was  any  evidence  to  go  to  the  jury  of  a  bieach  of  contract  or 
a  breach  of  duty  on  the  part  of  the  defendants.  The  contract  was  to  carry  the 
plaintiff  from  Cardiff'  to  Gloucester  in  time  to  meet  the  train  there  the  same  evening  for 
Newcastle,  or  to  carry  him  to  Newcastle  from  Cai'diff'  in  a  reasonable  time, — which 
reasonable  time  was  to  be  estimated  by  the  usual  course  of  travelling  on  that  line. 
At  Cardiff'  the  plaintiff'  is  told  by  the  station-master  that  he  can  proceed  through  to 
Newcastle  by  a  train  which  was  due  at  Cardiff  at  4.34  p.m.  He  accordingly  took 
his  ticket,  and  in  due  course  should  have  reached  Gloucester  at  7.5,  in  which  case  he 
would  be  in  ample  time  for  the  train  which  left  Gloucester  at  8.17,  and  should  have 
arrived  at  Newcastle  early  on  the  Sunday  morning.  In  consequence,  as  the  plaintiff 
learned  from  one  of  the  company's  servants  at  Cardiff,  of  a  break  down  at  Swansea, 
the  train  from  Milford  which  should  have  reached  Cardiff' at  4.34,  did  not  arrive  until 
6  at  Cardiff,  and  did  not  reach  (41oucester  until  long  after  the  corresponding  train 
had  departed.  In  Denton  v.  The  Great  Northern  Raihoatj  Company,  5  Ellis  &  B.  860, 
the  Great  Northern  Railway  Company,  whose  line  communicated  with  the  line  of 
the  North  Eastern  Railway  Company  at  Milford  Junction,  had  [315]  arrangements 
by  which  their  trains  starting  from  Peterborough  at  7  p.m.,  and  going  to  Milford 
Junction,  there  met  a  train  of  the  North  Eastern  company  running  from  Milford 
Junction  to  Hull,  by  which  passengers  from  Peterborough  to  Hull  were  forwarded. 
The  Great  Northern  Company  published  monthly  time-tables,  in  which  they  stated, 
in  the  usual  way,  that  the  7  p.m.  train  from  Peterborough  carried  to  Hull.  At  the 
end  of  a  month  after  the  Great  Northern  time-tables  for  the  ensuing  month  were 
prepared  in  this  form  and  printed,  but  befoie  they  were  published,  the  North  Eastern 
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Company  discontinued  the  train  from  Milford  Junction  to  Hull.  The  Great  Noi'thern 
Company  made  no  alteration  in  their  time-tables  already  printed,  but  published  and 
circulated  them  after  they  knew  that  there  was  no  such  train.  The  plaintiff  having 
seen  one  of  the  time-tables,  made  his  arrangements,  on  the  faith  of  it,  to  ao  from 
Peterborough  to  Hull  by  the  7  p.m.  train.  He  came  to  Peterborough  in  timls,  went 
to  the  station,  and  then  for  the  first  time  learned  that  he  could  go  no  further  than 
Milford  Junction  by  that  train.  He  was  delayed  in  his  journey,  and  sustained  damage, 
for  which  he  sued  the  Great  Northern  Company.  On  a  case  stated,  without  plc.dings, 
it  was  held  that  he  was  entitled  to  recover,  on  the  ground  that  the  circulation  of  the 
time-tables  amounted  to  a  representation  on  the  part  of  the  defendants  that  there  was 
a  train,  which  was  false  to  the  knowle  Ige  of  those  making  it,  and  calculated  to  induce 
the  plaintiff"  to  act  as  he  did, — and,  per  Lord  Campbell,  C.  J.,  and  Wightman,  J.,  to 
a  contract  on  the  part  of  the  company  with  those  who  should  come  to  the  station,  to 
forward  them  as  stated  in  the  time-table.  In  Humlin  v.  The  O-rent  Northern  Railway 
C'ompanij,  1  Hurlst.  &  N.  408,  also,  it  was  held  that  an  action  lay  for  a  breach  of  the 
contract  contained  in  the  time-bill.  [Wille.s,  J.  Since  [316]  the  case  of  Denton  v.  The 
Great  Northern  Bailway  Company,  the  railway  companies  have  protected  themselves  by 
inserting  a  notice  in  their  time-bills,  to  the  effect  that  they  do  not  guarantee  the  arrival 
or  departure  of  the  train  at  the  exact  time  stated  in  the  time-bill,  but  will  do  their  best 
to  insure  punctuality.]  The\'  have  not  done  so  here  :  the  ticket  was  the  only  contract ; 
and  by  that  the  company  undertook  to  convey  the  plaintiff  to  Newcastle  at  all  events 
within  a  reasonable  time.  Was  it  reasonable  to  detain  him  until  the  Monday  morning  "S 
[Byles,  J.  In  Denton  v.  The  Great  Xorlhern  Railway  Company,  the  complaint  was  that 
there  was  no  train  at  all :  here  it  is  that  the  train  was  later  than  it  ought  according  to 
the  ordinary  course  to  have  been.  You  must  go  the  length  of  contending  that  an 
action  lies  against  the  company  every  time  a  train  is  late,  and  any  passenger  sustains 
an  injury  therefrom.  Montague  Smith,  J.  Do  the  company  warrant  the  punctual 
arrival  of  the  trains  !  ]  They  at  all  events  warrant  such  an  amount  of  punctuality  as 
will  enable  a  passenger  to  catch  the  particular  train  they  profess  to  correspond  with. 
[Willes,  J.  I  must  confess  I  am  at  a  loss  to  discover  such  a  contract  upon  the  face  of 
the  ticket.]  The  contract  is  proved  by  the  ticket,  coupled  with  the  representation  of 
the  company's  servant  that  the  plaintiff  could  book  to  Newcastle  by  the  train  about 
to  start.  [Willes,  J.  The  time-table  would  have  shewn  what  the  real  contract  was  : 
and  that  the  plaintiff  did  not  produce.]  The  learned  judge  told  the  jury  that  they 
could  not  take  notice  of  the  time-bills,  the  defendants  not  having  put  them  in  or  proved 
knowledge  of  them  on  the  part  of  the  plaintiff,  and  that  the  only  contract  was  that 
contained  in  the  ticket.  Whether  or  not  the  journey  was  performed  within  a  reason- 
able time,  was  purely  a  question  for  the  jury  :  and  they  have  found  that  it  was  not. 

[317]  E.  James,  Q.  C.,  and  T.  Jones,  were  not  called  upon  to  support  the  rule. 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  made  absolute  to  enter  a 
nonsuit.  I  think  there  was  no  evidence  of  any  breach  of  duty  or  breach  of  contract 
on  the  part  of  the  company.  The  whole  substance  of  the  plaintiff's  case  is  that 
he  took  a  ticket  at  Cardiff,  to  be  carried  by  the  Great  Eastern  Railway  Company  to 
Newcastle-upon-Tyne,  via  the  Midland  Railway  ;  and  the  grievance  is  that  the  train 
from  Milford  by  "which  he  was  to  proceed  on  that  journey,  instead  of  arriving  at 
Cardiff  so  as  to  "start  at  its  accustomed  time,  4..31  p.m.,  did  not  reach  Cardiff  until 
6  o'clock,  and  in  consequence  passengers  wishing  to  go  through  to  Newcastle  missed 
the  corresponding  train  at  Gloucester,  and  could  not  be  carried  on  until  the  evening 
of  the  next  day.  The  substance  of  the  complaint  therefore  is  that  the  company  were 
guiltv  of  a  breach  of  duty  or  a  breach  of  contract,  because  the  Milford  train  arrived 
at  Cardiff  an  hour  and  a  half  behind  its  usual  time.  I  am  of  opinion  that  the  mere 
taking  of  a  ticket  does  not  amount  to  a  contract  on  the  part  of  a  railway  company, 
or  impose  upon  them  a  duty,  to  have  a  train  ready  to  start  at  the  time  at  which  the 
passenger  is  led  to  expect  it :  and,  in  order  to  maintain  an  action,  it  is  incumbent  on 
the  plaintiff  to  shew  either  a  breach  of  contract  or  a  breach  of  some  legal  duty.  If 
there  were  any  such  contract  here,  it  would  appear  from  the  time-bills  published  by 
the  company  :"  and  if  the  plaintiff  (whose  duty  it  was  to  do  so)  had  put  in  the  time- 
bill,  we  should  have  seen  what  the  real  contract  was,  viz.  that  the  company  do  not 
warrant  that  their  trains  shall  arrive  with  punctuality  at  the  times  nidicated  at  the 
different  stations.  There  clearly  was  nothing  like  a  special  contract  ni  [318]  the 
talk  with  the  officials  on  the  platform  at  Cardiff'.     A  mere  casual  conversation  with  a 
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pereoii  whose  duty  it  is  to  open  and  shut  the  carriage-doors  or  the  like  cannot  amount 
to  evidence  of  a  special  contract  with  the  company.  And  even  that  conversation  here 
merely  amounted  to  this,—"  The  train  is  behind  time ;  and  we  hear  that  there  has 
been  a  break-down  at  Swansea."  It  is  perfectly  consistent  with  all  the  evidence  here 
that  the  company  have  done  all  they  contracted  to  do.  When  a  plaintiff  complains 
of  a  breach  of  duty,  he  is  bound  to  produce  reasonable  evidence  to  shew  that  there 
has  been  such  breach  of  duty.  Notwithstanding  the  able  argument  we  have  heard 
to-day,  I  can  see  no  such  evidence,  and  therefore  feel  bound  to  give  my  judgment 
in  favour  of  the  company. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  reason  why  the  plaintiff'  sustained 
the  damage  he  complains  of  is  that  the  train  by  which  he  should  have  proceeded 
did  not  arrive  at  Cardiff  at  the  time  it  was  expected  to  arrive,  and  consequently  did 
not  depart  from  Cardiff  so  as  to  arrive  at  Gloucester  in  time  for  the  plaintiff  to  transfer 
himself  at  that  place  to  the  train  which  would  have  carried  him  on  that  evening  to 
Newcastle.  The  question  therefore  is,  whether  the  company  entered  into  any  contract 
with  the  plaintiff,  or  were  under  any  legal  duty  to  have  a  train  at  Cardiff  ready  to 
start  at  such  time  as  would  have  enabled  the  plaintiff  to  go  on  by  the  corresponding 
train  from  Gloucester  to  Newcastle.  That  depends  upon  the  effect  which  is  to  be 
given  to  two  facts.  The  first  is,  that  the  plaintiff  had  taken  a  ticket  for  Newcastle. 
The  second  is  that,  in  the  ordinary  course  of  things,  the  train  should  have  started 
from  Cardiff  at  4. .34  p.m.  As  to  the  ticket,  all  that  that  indicates  is  that  the  plaintiff 
shall  be  carried  from  Cardiff  to  Newcastle  by  [319]  the  next  train  starting  from 
Cardiff  for  Gloucester  (where  the  defendants'  line  ends),  and  thence  on  by  the  next 
train  starting  from  Gloucester  for  Newcastle  at  such  time  as  it  was  possible  to  over- 
take it.  It  .is  simply  a  ticket  for  the  plaintiff's  conveyance  from  Cardiff  to  Newcastle. 
There  is  no  statement  on  the  face  of  it  to  shew  how  he  is  to  be  taken  there,  except 
the  words  "  via  Midland  Kailway."  Now,  the  law  attaches  to  such  a  contract  as  this 
(assuming  the  ticket  and  the  surrounding  circumstances  to  amount  to  a  contract),  that 
it  is  to  be  performed  within  a  reasonable  time.  The  ticket,  theiefoi-e,  does  not  help 
the  plaintiff.  The  only  other  circumstance  to  be  considered  is  the  evidence  that  the 
train  should  have  started  from  Card  if!"  at  4.34,  that  is,  that  the  ordinary  time  for  the 
departure  of  that  particular  train  was  4.34.  Whether  the  train  was  due  at  Cardiff  in 
the  sense  that  it  was  warranted  to  be  there  at  that  time,  or  as  a  mei'e  I'epresentation 
that  it  was  usually  there  at  that  time,  depends  upon  the  consideration  of  whether  any 
duty  was  cast  upon  the  company  that  the  train  should  arrive  punctually.  Clearly 
there  is  no  such  duty  cast  upon  the  company  by  law :  if  any  such  duty  exists,  it  must 
be  proved  by  competent  evidence.  Reliance  was  placed  upon  the  statement  of  the 
authorized  agent  of  the  company  that  the  train  would  start  at  4.34,  and  would  carry 
the  plaintiff  through  to  Newcastle.  The  question  is,  whether  that  was  a  warranty, 
or  only  a  representation  coupled  with  a  stipulation  that  the  punctual  arrival  and 
departure  of  the  train  were  not  warranted  by  the  company.  That  would  appear  from 
the  time  bill ;  and  I  apprehend  it  was  clearly  for  the  plaintiff"  to  give  that  in  evidence, 
lie  should  have  proved  it  by  the  mode  which  as  between  the  company  and  a  passenger 
was  held  to  Ije  the  proper  mode  of  proof  in  Benton  v.  The  Great  Northern  7ia(7-[320]- 
way  Company.  If  the  time-bill  had  been  produced  here,  there  would  probably  have 
been  an  end  of  the  plaintiff's  case.  It  would,  doubtless,  have  shewn  that  there  was 
an  absolute  repudiation  of  a  warranty  of  punctuality.  Upon  the  whole,  I  think  the 
merits  as  well  as  the  law  are  with  the  defendants. 

Byles,  J.  I  must  confess  I  have  arrived  at  the  same  conclusion,  and  that  not 
without  having  had  ample  time  for  consideration.  The  case  is  one  of  considerable 
importance;  for  it  affects  every  ticket  issued  for  a  journey  of  any  length.  I  see 
no  evidence  here  of  guarantee  or  absolute  promise  of  correspondence  with  any  other 
trains  :  and  there  is  the  best  possible  reason  for  saying  there  was  none,  for  the  plaintiff' 
has  not  alleged  it  in  his  declaration.  He  states  that  he  was  received  by  the  defen- 
dants as  a  passenger  to  be  carried  on  their  railway,  and  ought  to  have  been  conveyed 
by  them  by  a  certain  train  or  series  of  trains,  without  any  unreasonable  delav,  from 
Cardiff  to  Newcastle.  It  may  be  that  that  was  proved.  The  onlv  evidence  which 
the  plaintiff  gave  was  the  ticket.  That  contains  no  guarantee  upon  the  face  of  it. 
At  the  utmost,  it  only  proves  a  contract  to  carrv  the  plaintiff  from  Cardiff  to  New- 
castle without  unrea.sonable  delay.  If  the  plaintiff  wished  to  prove  more,  he  should 
have  produced  the  time-table.     Possibly  that  might  have  proved  his  case.     It  is  also 
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possible,  and  indeed  highly  probable,  that  he  had  very  good  reasons  for  not  producing' 
it.  The  absence  of  that  document,  however,  has  left  us  in  the  dark.  The  foundation'' 
therefore,  upon  which  the  plaintiff's  case  reposes  is  wanting.  I  cannot  entertain  any 
doubt  whatever  that  the  plaintiff  ought  to  have  been  nonsuited. 

Montague  Smith,  J.  I  am  entirely  of  the  same  [321]  opinion.  I  see  no  evidence 
of  any  contract  on  the  part  of  the  company  to  carry  the  plaintiff  from  Cardiff  to  New- 
castle within  a  reasonable  time,  simjiliciter,  but  to  carry  him  with  reference  to  the 
usual  course  of  the  company  as  contained  in  their  time-bills.  There  was  no  absolute 
contract  to  carry  the  plaintiff  so  as  to  meet  a  particular  train  at  Gloucester;  but  at 
most  a  representation  that  in  the  ordinary  course  he  might  expect  to  meet  it.'  If  the 
correspondence  were  any  evidence  of  the  time-bills,  it  is  clear  that  there  was  no  express 
condition  that  the  times  of  arrival  and  departure  of  the  trains  were  not  guaranteed. 
If  the  company  did  warrant  the  exact  arrival  and  departure  of  every  train,  of  course 
no  accident,  however  unforeseen,  except  the  act  of  God,  would  be  an  answer.  But 
it  is  quite  clear  that  the  company  here  contracted  with  reference  to  their  time-bills : 
and  they  should  have  been  produced. 

Rule  absolute  to  enter  a  nonsuit. 


Phelps  v.  The  London  and  North  Western  RAIL^yAY  Company. 

May  26th,  1865. 

[S.  C.  34  L.  J.  C.  P.  259  :  12  L.  T.  496  ;  11  Jur.  N.  S.  652  ;  13  W.  R.  782.  Adopted, 
Macroiv  v.  Great  JFedei-n  Railway,  1871,  L.  R.  6  Q.  B.  620.  Referred  to,  Rodie  v. 
Cork  and  Passage  Railway,  1889,  24  L.  R.  Ir.  256.] 

"  Ordinaiy  luggage,"  for  which  a  railway  company  is  responsible,  does  not  include 
title-deeds  belonging  to  a  client,  which  an  attorney  is  carrying  with  him  in  his  bag 
or  portmanteau  for  the  purpose  of  producing  on  a  trial  in  a  local  court ;  or  bank- 
notes (to  a  considerable  amount)  carried  by  him  for  the  purpose  of  meeting  the 
contingencies  of  the  suit. 

This  was  an  action  brought  by  the  plaintiff,  a  solicitor,  against  the  Loudon  and 
North  Western  Railway  Company,  to  recover  damages  for  the  delay  and  expense 
he  had  sustained  through  the  negligence  of  the  defendants'  servants  on  two  several 
occasions  where  he  [322]  was  a  passenger  on  their  line,  in  consequence  of  the 
temporary  loss  of  his  luggage. 

The  cause  was  tried  before  Bvles,  J.,  at  the  sittings  in  London  aft«r  last  Hilary 
Term.  The  facts  were  as  follows  : — The  plaintirt  was  a  solicitor  at  Lunsford,  in  Kent. 
In  July,  186-3,  he  was  retained  for  the  defendants  in  an  action  brought  in  the  county- 
court  of  Montgomeryshire  holden  at  Mach^vnlleth,  and  accordingly  proceeded  thither 
by  the  London  and  North  Western  railway,  taking  with  him  a  portmanteau,  in  which, 
besides  his  necessary  clothing,  he  had  certain  deeds  and  writings  belonging  to  his 
client,  and  which  were  essential  to  his  defence  in  the  proceedings  in  the  county-court, 
and  651.  in  Bank  of  England  notes,  which  he  took  for  the  purpose  of  paying  money 
into  court  if  that  should  be  desirable,  or  of  paying  the  amount  of  the  judgment  in  the 
action  if  his  client  should  be  defeated.  On  his  arrival  at  Shrewsbury,  where  it  was 
necessary  to  change  to  another  train,  the  plaintiff"  saw  his  portmanteau  on  the  plat- 
form :  but,  when  he  reached  his  journey's  end,  the  portmanteau  was  not  to  be  found. 
Not  being  prepared  to  produce  the  deeds,  he  was  compelled  to  apply  to  the  judge  to 
adjourn  the  cause,  which  was  allowed  on  payment  of  costs.  After  remaining  several 
days  at  Machynlleth  in  hopes  of  recovering  the  portmanteau,  he  was  compelled  to 
i-eturn  to  town  without  it.  It  was  ultimately  discovered  at  the  lost  luggage  office, 
and  restored  to  the  plaintill  in  safety. 

In  May,  1864,  the  plaintiff'  had  occasion  again  to  attend  the  same  county-court, 
touching  the  same  matter,  and  was  again  a  passenger  by  the  defendants'  line,  taking 
with  him  the  same  deeds  in  a  leather  bag.  On  his  arrival  at  Machynlleth,  the  leather 
bag  was  not  to  be  found,  and  the  plaintiff'  was  in  consequence  again  obliged  to  apply 
for  an  adjournment  of  the  cause,  which  was  granted  upon  the  same  terms  as  before. 

[323]  The  plaintiff  claimed  compensation  in  this  action  for  his  loss  of  time,  and 
tavern  and  other  expenses  on  the  first  occasion,  and  the  expenses  he  had  incurred  in 
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consequence  of  the  two  postponements  of  the  trial,  and  also  the  expense  of  the  two 
journey's  which  had  thus  been  rendered  abortive. 

The  defendants  pleaded  a  plea  founded  upon  the  Carriers  Act,  11  G.  4  &  1  W.  4, 
c.  68  ;  and  also  a  plea  that  the  contents  of  the  portmanteau  and  bag  were  not 
passengers'  luggage  within  the  meaning  of  the  6(ith  section  of  their  special  act  (a)'. 

The  first  plea  was  demurred  to,  on  the  ground  that  the  Carriers  Act  applies 
only  to  the  loss  and  not  to  damage  resulting  from  the  mere  temporary  detention  of 
property  (b). 

On  the  part  of  the  defendants  it  was  contended  that  the  plaintiff  was  not  entitled 
to  carry  as  "oi-dinary  luggage"  deeds  and  Bank  of  England  notes,  and  that  the  claim 
in  respect  of  the  fruitless  journeys  (or  at  all  events  so  much  thereof  as  related  to  his 
journeys  from  Lunsford)  and  the  postijonements  of  the  trial  was  too  remote,  as  not 
being  in  the  nature  of  damages  which  could  reasonably  be  supposed  to  have  been  in 
the  contemplation  of  the  parties  at  the  time  of  entering  into  the  contract. 

The  learned  judge  thereupon  left  it  to  the  jury  to  [324]  s.ay, — first,  what  damages 
the  plaintiff  had  sustained,  assuming  that  he  was  entitled  to  carry  the  deeds  and  bank- 
notes as  personal  luggage  without  paying  for  them, — secondly,  what  if  he  was  not  so 
entitled.  The  jury  assessed  the  damages  upon  the  first  hypothesis  at  441.  Is.,  and 
upon  the  second  at  201. 

A  verdict  was  entered  for  the  plaintift'  for  441.  Is.,  leave  being  reserved  to  the 
defendants  to  move  to  reduce  it  to  201.  or  to  such  other  sum  as  the  court  should 
think  right. 

Kemplay,  in  Easter  Term  last,  accordingly  obtained  a  rule  nisi  to  reduce  the 
verdict  to  201.  or  such  other  sum  as  the  court  should  direct,  on  the  grounds, — first, 
that  the  deeds,  documents,  and  Bank  of  England  notes  were  not  the  plaintiff's  ordinary 
luggage  which  he  was  entitled  to  carry  without  paying  for  the  same, — secondly,  that 
the  alleged  loss  of  his  journeys  was  too  remote  to  be  recovei'able  as  damages  against 
the  defendants,  and  not  such  a  damage  or  loss  as  the  defendants  could  fairly  and 
reasonably  have  contemplated. 

Huddleston,  Q  C,  and  Prideau.x,  now  shewed  cause.  The  question  is  what  is  a 
pas.senger's  "ordinary  luggage,"  within  the  meaning  of  the  66th  section  of  the  9  &  10 
Vict.  c.  cciv.  That  it  is  not  confined  to  necessary  clothing  for  the  person,  is  plain. 
A  barrister  tra^'elling  on  circuit  might  perhaps  be  allowed  to  carry  his  wig  and  gown, 
and  possibly  a  No.  of  Reports  (a)- ;  a  sportsman  going  to  the  moors,  his  gun  ;  a  medical 
man,  his  instruments  and  bandages  ;  an  artist,  his  box  of  colours  and  his  easel.  Why, 
then,  should  an  attorney  be  precluded  from  carrying  in  the  same  way  deeds  and 
documents,  and  money  to  meet  the  exigencies  of  [325]  the  suit  he  is  engaged  in  1 
It  has  been  decided  in  this  court  that  merchandize  cannot  be  carried  as  personal 
luggage:  Cahillw.  The  London  and  North  JVeskm  liaihvai/  Company,  10  C.  B.  (N.  S.) 
154,  in  error,  13  C.  B.  (N.  S.)  818.  [Willes,  J.  The  House  ofLoi-ds  have  since 
decided  the  same  way,  upon  an  appeal  from  a  decision  of  the  Irish  court  of  Common 
Pleas  (n)^,  without  being  made  acquainted  with  our  decision:  Belfast  and  Ballijmena 
Bailway  Company  v.  Keys,  9  House  of  Lords  Cases,  .556.]  In  The  Great  Northern 
Eaihcay  Company  v.  Shepherd,  S  Exch.  38,  it  was  held  that  a  carrier  of  passengers  for 
hire  is  at  common  law  only  bound  to  carry  their  personal  luggage ;  and  therefore,  if 
a  passenger  has  merchandize  among  his  personal  luggage,  or  so  packed  that  the  carrier 
has  no  notice  that  it  is  merchandize,  he  is  not  responsible  for  its  loss.  Parke,  B., 
there  says  that  the  term  personal  luggage  "comprises  clothing  and  such  articles  as  a 
traveller  usually  carries  with  him  for  his  personal  convenience ;  perhaps  even  a  small 
present,  or  a  book  for  the  journey,  might  be  included  in  the  term  ;  but  certainly  not 

(a)i  The  9  &  10  Vict.  c.  cciv.,  s.  66,  enacts  that  "every  passenger  travelling  upon 
the  railway  in  a  first-class  carriage  may  take  with  him  his  ordinary  luggage  not  exceeding 
1  cwt.,  and  every  passenger  travelling  in  a  second-class  carriage  may  take  with  him 
his  ordinary  luggage  not  exceeding  60  lbs  weight,  and  every  passenger  travelling  in 
a  third-class  carriage  may  take  with  him  his  ordinary  luggage  not  exceeding  40  lbs. 
weight,  without  any  ehai-ge  being  made  for  the  carriage."" 

{h)  See  Hearn  v.  The  Londmi  and  Soiith  Western  Raihoay  Company,  10  Exch.  793. 
This  plea  was  ultimately  abandoned. 

(a)'-  See  Minister  v.  The  South  Eastern  Bailway  Company,  4  C.  B.  (N.  S.)  676. 

(af  Keys  v.  The  Belfnd  and  Ballymena  Bailway  Company,  8  Irish  Com.  L.  Rep.  167. 
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merchandize,  or  materials  bought  for  the  purpose  of  being  manufactured  and  sold  at 
a  profit,"— citing  Angell  on  Carriers,  §  115;  Story  on  Bailments,  526,  5th  edit.  note. 
The  definition  given  by  Story,  in  §  499,  is  this  :  "  By  baggage,  we  are  to  understand 
such  articles  of  necessity  or  personal  convenience  as  are  usually  carried  by  passencers 
for  their  personal  use,  and  not  merchandize  or  other  valuables,  although  carried 
in  the  trunks  of  passengers,  which  are  not  designed  for  any  such  use,  but" for  other 
purposes,  such  as  a  sale,  and  the  like."  The  learned  editor  of  the  7th  edition  of  that 
valuable  work  adds  to  this  section,— "  But  it  has  been  said  that,  although  passenger 
ear-[326]-riers  are  not  liable  for  merchandize  when  packed  up  with  a  traveller's 
baggage,  if  the  baggage  be  lost;  yet,  if  the  merchandize  be  so  packed  as  to  be 
obviously  merchandize  to  the  eye,  and  the  carrier  takes  it  without  objection,  he  is 
liable  for  the  loss.  The  term  baggage  has  been  thought  to  include  personal  jewellery 
(M'Gill  V.  Bmrland,  3  Barr,  Penn.  451  :  and  see  Brooke  v.  Pickwick,  4  Bingh.  218, 
12  .J.  B.  Moore,  447  ;  A'eiins  v.  Bay  Stale  Steamlioal  Company,  4  Bosw.  226) ;  a  watch 
in  a  trunk,  valued  at  94  dollars  {Jones  v.  Foorhees,  10  Ohio  E.  145 :  but  see  Bumar  v. 
Maxwell,  9  Humph.  R.  621) ;  a  set  of  carpenter's  tools,  to  a  reasonable  amount  (Porter 
V.  Hildebmnd,  2  Harris,  Penn.  R.  129);  a  pair  of  pistols  {Woods  v.  Demi,  13  111.  R. 
746):  Daiis  v.  The  Southern  Michigan  Bailway,  22  111.  R.  281);  money  in  a  trunk  to 
a  reasonable  amount  bona  fide  intended  for  travelling-expenses  and  personal  use. 
{Jordan  v.  The  Fall  Hirer  Railroad  Company,  5  Cush.  R.  7U ;  Illinois  Central  Railroad  v. 
Copeland,  24  Illinois,  332  :  the  sum  of  439  dollars  was  thought  to  be  an  unreasonable 
sum  in  Daris  v.  Michigan,  ttc.  Railroad,  22  Illinois,  278) ;  although  on  this  point  the 
decisions  are  not  uniform  :  see  Grant  v.  Xeivfon,  1  E.  D.  Smith,  95,  where  the  contrary 
is  held:  and  see  Bomar  v.  Maxwell,  9  Humphrey's  R.  621.  But  not  large  sums  of 
money,  such  as  are  carried  merely  for  transportation,  and  not  for  convenience  on  the 
way  {Orange  County  Bank  v.  Brown,  9  Wendell,  85) :  nor  articles  of  merchandize,  not 
intended  for  personal  use ;  such  as,  '  thirty-eight  pairs  of  new  shoes,  sixty  pairs  of 
stock  for  boys'  shoes,  and  two  papers  of  shoe-nails'  {Collins  v.  Bostim  ami  Maine  Rail- 
road, 10  Cush.  506);  nor  for  a  box  of  jewellery  carried  as  and  for  merchandize: 
Ricliards  v.  IVestcott,  2  Bosw.  589  "  (a)      As  to  the  re-[327]-moteness  of  the  damages,  the 

(a)  The  learned  editor  (Edmund  H.  Bennett)  adds  in  a  note  to  this  section, — 
"In  Dibble  v.  Bromi,  12  Geo.  217,  Nisbett,  J.,  said  :  '  It  remains,  however,  to  incjuire 
what  is  to  be  understood  by  baggage  for  which  they  are  thus  liable.  And  we  are 
not  guided  in  this  inquiry  by  adjudications  which  settle  a  definite  rule  of  universal 
application.  From  their  usual  course  of  business,  when  they  carry  a  passenger,  a 
contract  is  implied  to  carry  also  his  baggage.  They  are  presumed  to  be  compensated 
in  the  fare  for  his  transportation,  and,  I  can  very  well  believe,  well  compensated, 
because  the  amount  of  travel  is  greatly  increased  by  the  comfort  and  convenience  of 
carrying  baggage,  and  would  be  lessened,  if  for  his  Iiaggage  a  passenger  was  required 
to  pay  freight.  It  is  curious  to  remark,  as  I  do  en  passant,  that  the  law  takes  more 
care  of  a  man's  luggage  than  it  does  of  his  life  and  limbs  ;  for  the  former,  the  carrier 
is  liable  as  insurer  against  loss,  except  by  the  act  of  God  and  the  public  enemies ;  for 
the  .safety  of  the  latter,  he  is  bound  only  t)  extraordinary  caie  and  diligence.  But, 
to  return  :  to  what  articles,  under  the  denomination  of  baggage,  does  this  implied 
contract  extendi  Judge  Story  informs  us  that  by  baggage  we  are  to  understand 
such  articles  of  necessity  or  personal  convenience  as  are  usually  carried  by  passengers 
for  their  personal  use,  and  not  merchandize  or  other  valuables,  although  carried  in 
the  trunks  of  passengers,  which  are  not  designed  for  any  such  use,  but  for  other 
purposes,  such  as  a  sale  and  the  like  : '  Story  on  Bailments,  §  499.  In  Orange  County 
Bank  Y.  Brown,  9  "Wendell,  115,  116,  Judge  Nelson  says  'A  reasonable  amount  of 
baggage,  by  custom  or  the  courtesy  of  the  carrier,  is  considered  as  included  in  the 
fare  for  the  person  :  but  courts  ought  not  to  permit  this  gratuity  or  custom  to  be 
abused,  and,  under  pretence  of  baggage,  to  include  articles  not  within  the  sense  or 
meaning  of  the  term,  or  within  the  object  or  intent  of  the  indulgence  of  the  carrier, 
and  thereby  defraud  him  of  his  just  compensation,  and  subject  him  to  unknown  and 
illimitable  "hazards.'  In  Hawkim  v.  Hoffman,  Bronson,  J.,  says:  'An  agreement  to 
carry  ordinary  baggage  may  well  be  implied  from  the  usual  course  of  business :  but 
the  implication  cannot  be  extended  a  single  step  beyond  such  things  as  the  traveller 
usually  has  with  him  as  part  of  his  luggage.  It  is  doubtless  difficult  to  define  with 
accuracy  what  shall  be  deemed  baggage  within  the  rule  of  the  carrier's  liability.     I 
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more  convenient  rale  seems  to  be  that  snggestcd  by  Crompton,  J.,  in  Smced  v.  Foard, 
1  Ellis  &  Ellis,  602.  "  I  doubt,"  says  that  learned  judge,  "  whether  in  these  cases 
it  is  the  duty  of  the  judge  to  lay  down  more  to  the  jury  than  that  the  [328]  plaintiff 
is  entitled  to  such  damages  as  are  the  natural  consequences  of  the  la'each  of  contract. 
The  question  what  are  such  natural  consequences  is,  I  think,  in  each  ease  rather  for 
the  jury  than  for  the  judge,  just  as  it  is  for  them,  not  for  him,  to  assess  the  amount 
of  damages." 

[329]  Kemplay,  in  support  of  the  rule.  The  ordinary  luggage  of  a  passenger, 
whether  by  coach,  by  railway,  or  by  steam-boat,  must  be  that  which  he  requires  for 
his  personal  use  and  conAcnience.  That  cannot  extend  to  deeds,  even  if  the  passenger's 
own  property.  [330J  Still  less  can  it  embrace  deeds  which  belong  to  a  third  person. 
There  is  nothing  in  the  language  of  Story,  or  in  that  of  Lord  Wensleydale  in  the  case 

do  not  intend  to  say  that  the  articles  must  be  such  as  every  man  deems  essential  to 
his  comfort ;  for,  some  men  may  carry  nothing,  or  very  little,  with  them  when  they 
travel,  whilst  others  consult  their  convenience  by  carrying  many  things.  Nor  do  I 
mean  to  say  that  the  rule  is  confined  to  wearing  apparel,  brushes,  razors,  writing- 
apparatus,  and  the  like,  which  most  persons  deem  indispensable.  If  one  has  books 
for  his  instruction  or  amusement  by  the  way,  or  carries  his  gun  oi-  fishing-tackle,  they 
would  undoubtedly  fall  within  the  term  baggage,  because  they  are  usually  carried  as 
such.  This  is,  I  think,  a  good  test  for  determining  what  things  fall  within  the  rule  : ' 
6  Hill's  N.  Y.  R.  589,  .590.  It  has  been  decided  that,  under  the  term  baggage, 
merchandize,  as  silks  or  other  fine  articles,  are  not  embraced  (25  Wend.  458) ;  nor 
large  sums  of  money  (9  Wend.  85) ;  nor  samples  of  merchandize  (6  Hill's  N.  Y.  E. 
586).  A  watch  is  embraced,  according  to  the  Ohio  courts:  10  Ohio  K.  145.  So  far 
as  these  rulings  go,  the  doctrine  may  be  considered  as  settled,  and  it  must  be  considered 
as  settled  in  all  cases  falling  within  the  reason  of  those  rulings.  When,  however,  all 
this  is  done,  the  subject  is  disencumbered  of  but  little  of  the  difficulty  which  environs 
it.  Nor  does  the  text  of  Story,  or  the  opinions  of  Judges  Nelson  and  Bronson, 
relieve  it  of  embarrassment.  When  we  settle  down  with  Judge  Story,  upon  the 
proposition  that,  by  hagguge  is  to  be  understood  '  such  articles  of  necessity  or  personal 
convenience  as  are  usually  carried  by  passengers,  for  their  personal  use,'  we  are  still 
without  a  rule  for  determining  what  articles  are  included  in  baggage  :  for,  such  things 
as  would  be  neces.sary  to  one  man  would  not  be  necessary  to  another :  articles  which 
would  be  held  but  ordinary  conveniences  by  A.,  might  be  considered  incumbrances 
by  B.  One  man,  from  choice  or  habit,  or  from  educational  incapacity  to  appreciate 
the  comforts  or  conveniences  of  life,  needs  perhaps  a  portmanteau,  a  change  of  linen, 
and  an  indifferent  razor ;  whilst  another,  from  habit,  position,  and  education,  is 
unhappy  without  all  the  appliances  of  comfort  which  surround  him  at  home.  The 
quantity  and  character  of  baggage  must  depend  very  much  upon  the  condition  in 
life  of  the  traveller, — his  calling,  his  habits,  his  tastes,  the  length  or  shortness  of  his 
journey,  and  whether  he  travels  alone,  or  with  a  family.  If  we  agree  further  with 
Judge  Story,  and  say  that  the  articles  of  necessity  or  of  convenience  must  be  such 
as  are  usnallij  carried  by  ti'avellers  for  their  personal  use,  we  are  still  at  fault,  because 
there  is  in  no  State  in  this  Union,  nor  in  any  part  of  any  one  State,  any  settled  usage 
as  to  the  baggage  which  travellers  carry  with  them  for  their  personal  use.  The 
quantity  and  character  of  baggage  found  to  accompany  travellers,  are  as  various  as 
are  the  countenances  of  the  travellers.  The  negative  part  of  Judge  Story's  definition, 
with  moi'c  precision,  furnishes  a  rule  pro  tanto.  Baggage,  he  .says,  does  not  embrace 
merchandize,  or  other  valuables  not  designed  foi'  personal  use,  but  which  are  designed 
for  other  purposes,  such  as  a  sale  or  the  like.  We  ma\'  safely  say  that  it  does  not 
embrace  merchandize  or  other  articles  which  are  intended  to  be  sold.  But  it  is  not 
to  be  understood,  I  apprehend,  that  no  article  is  embraced  which  may  be  classed  with 
merchandize,  or  which  is  a  valuable,  other  than  such  as  is  usual  for  personal  use. 
liegard  must  be  had  to  the  quantity  and  value  of  the  articles.  A  trunk  of  laces,  for 
instance,  although  light  and  small  in  bulk,  clearly  is  excluded.  Their  value  would 
exclude  them.  The  risk  imposed  upon  the  carrier  is  not  that  contemplated  in  the 
implied  contract  to  carry  baggage,  and  to  be  responsible  for  it.  The  liability  in  such 
a  case  would  be  wholly  disproportioned  to  the  compensation  which  he  is  presumed 
to  derive  from  the  fare  of  passengers.  Besides,  it  is  a  fraud  upon  him  to  subject  hin\ 
to  so  great  a  hazard,  without  warning  him  of  its  existence." 
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referred  to,  which  militates  against  that  construction.  To  allow  a  man  to  carry  his 
own  deeds  about  with  him  as  "  ordinary  luggage,"  would  be  imposing  an  intolerable 
burden  upon  railway  companies. 

Erle,  C.  J.  (stopping  Kemplay).  I  think  the  rule  must  be  made  absolute  to 
reduce  the  verdict  to  201.  The  question  is  confined  to  the  damage  claimed  in  respect 
of  the  deeds  which  the  plaintiff  was  carrying  on  a  journey  to  a  court  where  htigation 
was  going  on  in  which  those  deeds  were  of  importance  to  the  plaintiff's  client,  and 
of  the  money  which  was  also  necessary  with  reference  to  the  same  object,  viz.  the 
plaintiff's  professional  duty.  The  loss  in  reference  to  these  was  not  in  my  judgment 
a  loss  connected  in  any  way  with  luggage  intended  for  the  pei'sonal  use  of  the  plaintiff 
on  his  journey.  It  is  agreed  on  all  hands  that  it  is  impossible  to  draw  any  very  well- 
defined  line  as  to  what  is  and  what  is  not  necessary  or  ordinary  luggage  for  a  traveller  ; 
that  which  one  traveller  would  consider  indispensable,  would  be  deemed  superfluous 
and  unnecessary  by  another.  But  the  general  habits  and  wants  of  mankind  must  be 
taken  to  be  in  the  mind  of  the  carrier  when  he  receives  a  passenger  for  conveyance : 
and  the  law  makes  him  responsible  for  all  such  things  as  may  fairly  be  carried  by  the 
passenger  for  his  personal  use.  When  something  is  carried  which  [331]  is  manifestly 
not  for  personal  use,  or  that  which  a  traveller  would  ordinarily  carry  for  his  personal 
comfort  or  convenience,  the  carrier's  responsibility  ceases.  For  the  articles  which 
the  plaintiff'  here  was  carrying,  not  for  his  own  use,  but  for  the  service  of  another 
person,  the  company  are  not  chargeable. 

WiLLES,  J.     I  am  of  the  same  opinion. 

Byles,  J.  I  am  of  the  same  opinion.  A  man's  title  deeds  and  securities  do  not, 
I  think,  fall  within  the  description  of  "  ordinary  luggage."  But,  when  those  deeds 
and  securities  belong  to  another  person,  I  think  the  case  is  clearer  still.  The  respon- 
sibility of  railway  companies  would  be  most  alarmingly  increased,  if  it  were  held  that 
they  could  be  charged  with  the  safety  of  things  like  these.  In  this  case,  I  see  no 
distinction  between  the  money  and  the  deeds ;  though,  under  other  circumstances 
(as  my  Brother  Willes  suggests  to  me),  there  might  be  a  distinction. 

MoNTAGtE  Smith,  J.,  concurred. 

Rule  absolute  to  reduce  the  verdict  to  201.(a). 

[332T    Hans  Peter  Moller  and  Others  v.  Jecks.    May  29th,  1865. 

Timber  was  consigned  by  the  plaintiff's  ship  "Johan"  to  the  defendant,  and  landed 
and  delivered  to  him  in  a  harbour  by  the  statute  for  the  regulation  of  which  certain 
dues  were  payable  thereon  Ity  him.  The  defendant  failing  to  pay  these  dues,  the 
"Johan"  was" detained  for  nine  days  by  the  harbour  authorities,  at  the  expiration 
of  which  time  the  master  obtained  her  release  by  paying  the  demand  himself : — 
Held  that,— assuming  that  the  defendant  was  by  the  statute  liable  to  pay  the  dues, 
and  that  the  detention  of  the  vessel  was  justifiable, — the  plaintiff'  was  only  entitled 
to  recover  the  amount  he  had  paid  for  the  dues,  but  not  damages  for  the  time  the 
vessel  was  detained ;  inasmuch  as  he  might  at  once  have  procured  her  release  by 
payment  of  the  money. 

This  was  an  action  upon  a  charterparty.  The  first  count  of  the  declaration  stated 
that  the  plaintiffs  and  the  defendant  agreed  by  charterparty  that  the  plamtift"s  ship 
the  "  Johan  "  should  with  all  convenient  speed  sail  and  proceed  to  Geffe  (in  the  Cxulf 
of  Finland),  or  so  near  thereto  as  she  might  safely  get,  and  that  the  defendant  should 

(a)  See  Snead  v.  JFatkins,  1  C.  B.  (N.  S.)  267.  There,  one  Hulme,  who  had  formerly 
l)een  clerk  to  the  plaintiff,  an  attorney,  was  subptenaed  as  a  witness  in  an  action 
brouijht  by  his  late  employer  to  recover  the  amount  of  a  bill  of  costs.  Hulme  put 
up  at  a  public  house  of  entertainment  at  Westminster  kept  by  the  defendant,  bringing 
with  him  a  bag  containing,  amongst  other  things,  a  letter-book  belonging  to  the  plain- 
tiff. Whilst  at  the  defendant's  house,  Hulme  became  indebted  to  the  deteiuiant  tor 
lodging  and  refreshments,  and  quitted  without  paying  his  bill,  leavmg  behind  him 
the  bag  with  the  letter-book,  which  the  defendant  refused  to  deliver  up  to  the  plaintiff 
on  demand,  claiming  a  lien  for  his  bill  against  Hulme.  And  it  was  held  that  the 
claim  of  lien  was  valid.  i  ^  r>  u   i  q 

And  see  Butchn-  v.  The  Eastern  Comities  Eailwaij  Company,  16  O.  ts.  ii. 
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there  load  her  with  a  full  and  complete  cargo  of  deals,  battens,  or  other  lawful  merchan- 
dize, and  that,  being  so  loaded,  she  should  therewith  proceed  to  Great  Yarmouth 
or  Lowestoft,  or  as  near  thereunto  as  she  might  safely  get,  always  afloat,  and  there 
deliver  the  same  on  payment  of  freight  at  certain  rates  therein  agreed,  and  that  the 
defendant  should  have"  fourteen  day's  (Sundays  excepted)  for  loading  the  said  ship 
and  discharging,  and  ten  days  on  demurrage  over  and  above  the  said  laying  days, 
at  31.  per  day  ;'  that  afterwards  the  said  ship  sailed  to  Gefle  aforesaid,  and  was  there 
loaded  by  the  defendant  with  a  full  and  complete  cargo  as  agreed  ;  that  afterwards, 
on  signing  the  bills  of  lading  of  the  said  cargo,  the  .said  ship  was  ordered  to  Lowestoft, 
and  the  plaintiflf  thereupon  "carried  the  said  cargo  in  the  said  ship  to  Lowestoft  afore- 
said, and  there  delivered  the  same  to  the  defendant  as  agreed  ;  that  all  conditions 
were  fulfilled,  and  all  things  were  done  and  happened,  and  all  times  elapsed  necessary 
to  entitle  the  plaintifls  to  have  the  said  charterparty  performed  by  the  defendant  on 
his  part,  and  to  maintain  this  suit ;  and  that  the  defendant  kept  the  said  ship  on 
demurrage  ten  days  beyond  the  periods  as  agreed  upon  for  loading  and  discharge 
as  aforesaid,  and  thereby  became  liable  to  pay  to  the  plaintiff  301.  for  demurrage  as 
aforesaid,  but  had  not  paid  the  same. 

[333]  There  was  also  a  common  count  for  demurrage,  a  count  for  money  and 
harbour-dues  paid  for  the  defendant,  a  count  for  work  done  and  materials  provided, 
and  a  count  upon  accounts  stated. 

The  defendant,  besides  a  traverse  of  all  the  material  allegations  in  the  declaration, 
pleaded,  as  to  so  much  of  the  plaintiff's  claim  as  related  to  the  alleged  keeping  by  the 
defendant  of  the  ship  on  demurrage,  that  the  plaintiffs  hindered  and  prevented  the  said 
ship  from  being  unloaded,  and  by  their  own  acts  and  defaults  caused  the  said  ship  to 
be  detained,  to  wit,  for  the  time  during  which  the  defendant  was  alleged  to  have  kept 
the  said  ship  on  demurrage  :  and,  as  to  the  claim  for  money  paid  for  harbour-dues,  the 
defendant  paid  into  court  91.  14s.  3d.     Issue,  and  damages  ultri. 

1  he  cause  was  tried  before  Cockburn,  C.  J.,  at  the  last  Spring  Assizes  at  Norwich. 
The  facts  which  appeared  in  evidence  were  as  follows  : — The  plaintiffs  are  the  owners 
of  the  Swedish  vessel  "Johan,"  whereof  the  plaintiff  Hans  Peter  MoUer  is  master. 
The  defendant  is  a  timber-merchant  at  Norwich.  On  the  25th  of  July,  1 864,  Messrs. 
Hinde  &  Gladstone,  of  London,  merchants,  as  agents  for  the  defendant,  chartered  the 
"  Johan  "  on  a  voyage  from  London  to  Gefle  to  load  a  cargo  of  deals  and  battens,  and 
to  proceed  therewith  to  the  ports  of  Great  Yarmouth  or  Lowestoft,  as  ordered  on 
signing  bills  of  lading.  By  the  terms  of  the  charterparty,  the  cargo  was  to  be  brought 
alongside  and  taken  from  alongside  by  the  merchants,  according  to  the  custom  of  the 
respective  ports.  By  indorsement  on  the  bill  of  lading,  it  appeared  that  seven  working 
days  were  consumed  in  loading  the  cargo  at  Gefle. 

The  "Johan  "  in  due  course  proceeded  to  Lowestoft,  where  she  arrived  and  was 
reported  at  the  Custom  [334]  House  on  the  14th  of  October,  1864.  She  proceeded 
on  that  day  to  a  place  of  discharge  called  Lucas's  Wharf,  where  she  had  been  ordered 
by  one  Bounce,  who  acted  both  for  the  ship  and  for  the  defendant.  This,  it  appeared, 
was  a  mistake  ;  on  the  following  day  the  ship  was  ordered  by  the  defendant  to  proceecl 
to  the  Great  Eastern  Railway  Wharf,  where  she  remained  until  the  1 7th,  when  she 
was  ordered  by  the  defendant  to  proceed  to  his  own  wharf  on  the  other  side  of  the 
harbour.  On  the  18th  the  unloading  commenced ;  but,  in  consequence  of  the  defen- 
dant not  having  provided  the  necessary  hands  to  receive  the  cargo  from  alongside, 
pursuant  to  the  charterparty  and  the  custom  of  the  port,  but  requiring  the  crew  to 
carry  the  deals,  &c.,  from  the  ship  on  to  the  quay,  the  cargo  was  not  entiiely  landed 
until  the  25th,  making  seven  working  days  (exclusive  of  the  day  of  arrival)  beyond 
the  fourteen  laying  days  allowed  by  the  charterparty.  The  freight  was  paid  on 
the  26th. 

By  the  act  for  the  regulation  of  the  harbour  of  Lowestoft  (7  cfe  8  Vict,  c.  xlii.), 
certain  dues  are  payable  on  the  landing  of  goods  there  :  and  vessels  are  not  allowed 
to  clear  out  without  a  pass  from  the  merehant  to  indicate  that  the  dues  have  been 
paid.  It  was  the  duty  of  the  consignee  under  that  statute  to  pay  these  dues  (which 
amounted  to  91.  14s.  3d.) ;  but,  as  he  failed  to  do  so,  though  repeatedly  urged  by  the 
captain  of  the  "  Johan,"  the  captain,  after  a  detention  of  nine  days,  paid  them  himself. 
For  this  the  plaintiff  claimed  demurrage  at  31.  per  day  for  those'  nine  days. 

On  the  part  of  the  defendant  it  was  contended  that  the  harbour  authorities  had 
no  right  under  the  statute  to  detain  the  ship  for  dues  payable  in  respect  of  cargo ; 
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and,  further,  that,  if  they  had,  the  captain  might  have  paid  the  money  and  called 
upon  the  defendant  to  reimburse  him,  but  could  not  by  omitting  to  adopt  that  [335] 
course  entitle  himself  to  demurrage  for  so  long  as  he  chose  to  stay. 

Under  the  direction  of  the  learned  judge  a  verdict  was  entered  for  the  defendant, 
leave  being  reserved  to  the  plaintiff  to  move  to  enter  the  verdict  for  him  for  27l! 
if  the  court  should  be  of  opinion  that  the  defendant  was  liable  for  the  nine  days' 
detention,  and  that  the  harbour  authorities  had  a  right  to  detain  the  vessel  until 
the  dues  were  paid. 

Keane,  Q.  C,  in  Easter  Term  last,  accordingly  obtained  a  rule  to  shew  cause  why 
a  verdict  should  not  be  entered  for  the  plaintiff  for  271.,  on  the  ground  that  the 
defendant  was  liable  for  the  detention  of  the  vessel  after  discharge  of  the  cargo, 
during  so  many  days  as  the  statutable  duties  on  the  cargo  were  unpaid.  To  shew 
that  the  dues  in  question  were  payable  by  the  consignee  of  the  cargo,  and  that  the 
ship  was  liable  to  detention  for  their  non-payment,  he  relied  mainly  upon  the  93rd 
and  111th  sections  of  the  local  act.  Section  93  enacts  "that  there  shall  be  paid  to 
the  said  company  of  proprietors  (a),  or  to  such  person  or  persons  as  they  shall  appoint 
to  collect  and  receive  the  same,  for  and  upon  all  goods,  wares,  and  merchandize  con- 
veyed inwards  or  outwards,  or  imported  or  exported  to  or  from  the  said  harbour,  or 
carried  upon  the  said  rivers,  lake,  broad,  dyke,  cuts,  and  navigation,  in  sea-borne 
vessels,  such  rates  or  duties  as  the  said  company  of  proprietors  shall  oi'der  or  direct 
to  be  paid,  not  exceeding  the  rates  or  duties  contained  in  the  schedule  to  this  act 
annexed  marked  (A.),  which  said  rates  and  duties  shall  be  paid  by  the  master  or  commander, 
or  other  person  or  persons  having  the  command  or  cimrge  of  any  ship  or  sea-borne  vessel  in  v:hich 
the  same  shall  [336]  be  imported,  exported,  or  carried,  or  by  the  mercliant  or  merchants  or  other 
persvn  or  persons  conveying,  exportimi,  w  importing,  o)'  carrying  such  goods,  vjares,  and  merchan- 
dize, or  into  whose  custody  or  possessioii  the  same  shall  be  delivered,  or  by  whom  the  same  shall 
be  shipped  respectively,  upon  the  delivery  or  shipping  of  the  same  respectively."  And 
the  111th  section  enacts  "that,  in  case  any  master  or  commander,  owner  or  owners  of 
any  ship  or  other  sea-borne  vessel,  charged  and  chargeable  with  any  rates  or  charges 
allowed  to  be  taken  and  demanded  by  this  act,  shall  refuse  to  pay  the  same,  then  and 
in  such  case  it  shall  be  lawful  for  the  directors  of  the  said  company,  or  such  person  or 
per.sons  as  they  shall  appoint  to  be  their  collector  or  collectors,  receiver  or  receivers,  or 
any  or  either  of  them,  from  time  to  time  to  go  on  board  any  such  ship  or  vessel  to 
demand,  collect,  and  receive  the  same,  and,  on  the  non-payment  thereof,  to  take  and 
distrain  every  ship  or  vessel,  and  all  her  tackle,  apparel,  and  furniture,  or  any  part  thereof, 
either  on  board  or  on  shore,  and  the  same  to  detain  until  he  or  they  be  paid  and  satisfied 
the  said  rates  and  charges ;  and,  in  case  of  any  neglect  and  delay  in  payment  thereof, 
then  it  shall  be  lawful  for  the  said  directors,  or  such  person  or  persons  as  they  shall 
have  appointed,  and  shall  from  time  to  time  appoint  as  aforesaid,  their  collector  or 
collectors,  receiver  or  receivers,  to  cause  the  same  to  be  appraised  by  one  or  more 
sworn  appraiser  or  appraisers,  or  other  sufficient  persons,  and  afterwards  to  sell  the 
said  distress  and  distresses,  and  therewith  to  satisfy  himself  or  themselves,  as  well  for 
and  concerning  the  said  rates  and  charges  so  neglected  or  delayed  to  be  paid,  and  for 
which  such  distress  and  distresses  shall  be  taken  as  aforesaid,  as  also  for  his  or  their 
reasonable  charges  in  taking,  keeping,  appraising,  and  selling  such  distress,  rendering 
to  the  master,  commander,  or  owne'r  of  the  [337]  said  ship  or  vessel  in,  to,  or  from 
which  such  distress  shall  be  so  taken  or  belong,  the  overplus  (if  any  there  shall  be)  on 
demand ;  and,  if  any  owner,  consignor,  or  consignee  respectively  of  any  coals,  timber, 
goods,  wares,  or  merchandize  chargeable  with  any  of  the  rates  or  charges  mentioned 
in  this  act,  or  allowed  to  be  taken  under  the  provisions  of  this  act,  shall  neglect  or 
refuse  to  pay  any  of  the  said  rates  or  charges  before  such  coals,  goods,  timber,  wares, 
or  merchandize  shall  be  shipped  or  removed  from  the  place  where  the  same  shall  be 
landed  (as  the  case  mav  be),  it  shall  be  lawful  for  the  said  directors,  or  their  receiver 
or  receivers,  collector  oV  collectors,  to  detain  the  said  coals,  timber,  goods,  wares,  and 
merchandize  till  the  said  rates  and  charges,  together  with  the  reasonable  costs  and 
charges  of  keeping  the  said  coals,  timber,  goods,  wares,  and  merchandize,  shall  be  paid 
and  satisfied ;  and,  in  case  such  coals,  timber,  goods,  wares,  and  merchandize  shall 
happen  to  be  removed  before  the  rates  or  charges  payable  for  the  same  shall  be  fully 
paid,  then  it  shall  be  lawful  for  the  said  directors,  or  their  collector  or  collectors,  receiver 

(a)  "  The  Company  of  Proprietors  of  the  Xorwich  and  Lowestoft  Navigation." 
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or  receivers,  to  distrain  and  take  any  goods  or  chattels  of  the  owner,  consignor,  or  con- 
signee respectively,  and  to  detain  and  sell  the  same  in  manner  hereinbefore  mentioned ; 
or  the  said  company  shall  and  may  prosecute  any  action  or  actions  at  law  for  recovery 
of  the  said  rates  or  charges." 

O'Malley,  Q.  C,  and  A.  K.  Stephenson,  now  shewed  cause.  By  the  local  act,  two 
sets  of  tolls  or  dues  are  payable,  one  in  respect  of  the  vessel  (s.  96),  the  other  in  respect 
of  the  merchandize  on  board  (s.  93) :  and  full  effect  will  be  given  to  the  words  of  the 
111th  section  of  the  local  act,  by  holding  that  the  ship  may  be  detained  for  the  former, 
and  the  goods  distrained  for  [338]  the  latter.  The  officers  of  the  harliour  had  no  right 
to  detain  the  ship  for  the  dues  payable  by  the  consignee  of  the  timber.  And,  even  if 
they  had,  the  plaintifli"  should  have  paid  the  money  at  once,  and  called  upon  the  plaintiff' 
to  reimburse  him,  instead  of  waiting  nine  days,  and  so  imposing  a  larger  burthen  upon 
the  defendant.  Besides,  there  was  no  evidence  of  actual  detention.  [Erie,  C.  J. 
No  doubt,  if  the  vessel  had  attempted  to  leave  the  harbour,  she  would  have  been 
stopped.  AVilles,  J.  "Demurrage  "  means  a  compensation  for  delay  or  detention  of 
the  ship  by  reason  of  the  cargo  not  being  taken  out  of  her  according  to  the  terms  of 
the  charterparty.  The  claim  here  is  for  something  altogether  different.]  There  is  no 
count  applicable  to  it. 

Keane,  Q.  C,  and  Markby,  in  support  of  the  rule.  The  verdict  is  to  be  entered 
for  the  plaintiff  for  271.  if  the  defendant  was  the  person  who  ought  to  have  paid  the 
dues  in  question,  and  the  harbour  authorities  had  power  to  detain  the  vessel  by  reason 
of  his  default.  That  was  the  only  matter  reserved  for  the  consideration  of  the  court. 
If  any  objection  had  been  taken  to  the  frame  of  the  record,  the  plaintiff  would  have 
applied  for  an  amendment.  That  the  dues  in  question  were  p;iyable  by  the  consignee 
of  the  cargo  is  clear  from  the  act  of  parliament  and  the  custom  of  the  harbour  of 
Lowestoft.  [Erie,  C.  J.  Under  s.  93,  the  master,  it  would  seem,  is  chargeable.  He 
may  recover  the  amount  from  the  consignee.  Here,  the  consignee  has  paid  it.  I 
cannot  see  what  more  the  plaintiff  can  have.]  Is  it  reasonable  that  a  foreign  captain 
coming  to  an  English  port,  without  money,  it  may  be,  and  without  credit,  should  be 
called  upon  to  pay  another  man's  debt  ?  The  plaintiff  clearly  was  entitled  to  wait  a 
reasonable  time  to  see  if  the  defendant  would  pay  [339]  the  dues  and  release  his  ship. 
[Erie,  C.  J      At  whose  expense '?]     At  the  expense  of  the  party  in  default. 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  I  do  not  think 
it  necessary  to  give  any  adjudication  upon  the  construction  of  the  statute.  On  the 
part  of  the  defendant  it  has  been  insisted,  that  by  the  93rd  section  of  the  act  the 
dues  are  charged  upon  the  ship;  and  that  by  s.  Ill  the  ship  was  liable  to  detention 
to  enforce  payment.  I  do  not  say  that  this  contention  is  well  founded :  but,  for  the 
purpose  of  this  judgment,  I  assume  it  to  be  right ;  and,  so  assuming,  I  think  the 
plaintiff  has  failed  to  establish  his  right  to  the  271.  The  harbour  authorities,  it 
appears,  made  a  claim  on  the  plaintiff  for  91.  14s.  3d.  for  harbour-dues  payable  in 
respect  of  the  cargo,  which  were  properly,  as  between  the  parties,  payable  by  the 
defendant.  The  pioper  course  for  the  captain  to  have  pursued  was  to  pay  the  sum 
demanded,  and  sue  the  defendant  as  foi-  money  paid  to  his  use.  That  was  the 
appropriate  remedy  :  and  the  declaration  here  contains  a  count  for  money  paid  ;  and 
under  that  the  defendant  has  paid  the  money.  The  matter  now  in  dispute  is,  whether 
the  plaintiff"  can  call  upon  the  defendant  to  pay  31.  a  day  for  the  detention  consequent 
upon  his  allowing  the  demand  to  remain  unliquidated.  There  is  no  count  in  the 
declaration  that  is  appiopriate  to  such  a  claim.  Assuming  that  the  defendant  ought 
to  have  paid  it,  the  form  of  declaring  would  be  in  case  for  the  breach  of  a  statutory 
duty  whereby  a  burthen  was  cast  upon  the  plaintiff.  But  I  cannot  see  a  sign  of  actual 
damage  which  has  resulted  to  the  plaintiff  from  the  defendant's  breach  of  duty.  If  the 
plaintiff  had  paid  the  money,  there  would  have  been  no  detention.  I  do  not  mean  to 
lay  it  down  as  an  universal  proposition  that  the  re-payment  of  the  money  [340]  in  all 
cases  cures  the  breach  of  duty.  I  give  this  judgment  with  some  dissatisfaction,  because 
it  does  not  very  clearly  appear  either  from  the  learned  judge's  notes  or  the  statements 
of  the  respective  counsel  how  the  case  was  put  at  the  trial.  But  I  am  unable  to  find 
any  evidence  to  sustain  such  a  count  as  I  have  supposed. 

WiLLES,  J.  I  also  think  the  rule  should  be  discharged.  I  understand  the  reserva- 
tion to  have  been,  whether  on  the  record  as  it  stands,  or  as  it  might  be  framed  by  any 
amendment,  the  plaintiff'  is  entitled  to  recover  the  271.  As  the  record  stands,  the 
plaintiff'  clearly  is  not  entitled  to  recover  that  sum.     There  is  a  count  for  demurrage  : 
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and  there  is  a  count  for  money  paid.  As  to  the  latter,  money  has  been  paid  into 
court.  If  any  amendment  were  made,  it  would  be  by  expanding  the  count  for  money 
paid  into  a  special  count  claiming  damages  against  the  defendant  for  not  having  paid 
harbour-dues  which  we  assume  he  ought  to  have  paid.  Having  read  the  notes  of  the 
learned  judge  attentively,  and  listened  to  the  arguments  at  the  Bar,  I  see  no  evidence 
upon  which  such  a  count  could  be  sustained.  It  appears  that  the  cargo  was  all  cleared 
out  of  the  ship  by  the  2.5th  of  October,  and  the  freight,  &c.,  paid  to  the  master  on  the 
26th.  The  defendant,  erroneously  it  may  be,  objected  to  pay  the  91.  14s.  3d.  for  dues 
payable  for  landing  the  cargo.  The  master  might  and  ought  to  have  paid  those  charges 
and  sailed  out  of  the  harbour,  resorting  to  hisVemedy  against  the  merchant  afterwaixls. 
A  man  has  no  right  to  aggravate  damages  against  another  by  the  course  of  proceeding 
adopted  by  the  plaintiff  here.  It  seems  to  me  that  the  amendment,  if  made,  could  at 
the  most  only  entitle  the  plaintiff' to  nominal  damages,  and  therefore  it  ought  not  to 
be  made  at  all. 

Byles,  J.  I  am  of  the  same  opinion.  I  say  nothing  [341]  as  to  the  construction 
of  the  statute.  Upon  the  declaration  as  it  stands,  it  is  plain  that  the  plaintiff  cannot 
recover  the  271.     And  it  is  not  a  case  for  amendment. 

Montague  Smith,  J.  I  also  disclaim  giving  any  opinion  upon  the  construction 
of  the  statute;  becanse,  assuming  that  the  hai hour  authorities  had  a  right  to  detain 
the  plaintiffs  vessel  for  non-payment  of  the  dues  payable  in  respect  of  the  cargo,  I 
think  the  plaintiff  is  clearly  not  entitled  to  recover  the  271.  The  form  of  the  rule 
induces  me  to  think  that  it  was  not  the  mere  question  as  to  the  construction  of  the 
statute  that  was  intended  to  be  reserved  for  the  court.  The  plaintiff  had  no  right  to 
keep  the  ship  at  Lowestoft  until  the  defendant  paid  the  dues.  There  may  be  cases 
where  a  party  might  have  a  right  to  recover  substantial  damages  for  the  defendant's 
failure  to  pay  money,  where  the  sum  which  the  plaintiff  was  called  upon  to  pay  in 
consequence  of  the  defendant's  default  was  a  very  large  one.  But,  on  looking  through 
the  evidence  here,  I  see  nothing  to  warrant  the  damages  which  the  plaintiff  claims.  He 
might  as  well  have  paid  the  money  on  the  first  day  as  on  the  ninth.  He  was  probably 
liable  as  well  as  the  consignee.  He  has  got  his  money  back,  if  he  was  not ;  and  I  do 
not  see  what  further  damage  he  has  sustained. 

Rule  discharged. 

[342]     In  the  Matter  of  ax  Arbitration  between  William  Newton  and 
Joseph  Hetherington.    June  2nd,  1865. 

1.  A  lease  contained  a  proviso  that,  in  case  any  disputes  and  differences  should  arise 
between  the  parties,  they  should  be  referred  to  two  arbitrators,  one  to  be  chosen 
by  each  party,  and  that,  if  either  of  them  should  neglect  to  name  an  arbitrator  on 
his  part  within  seven  days  after  notice  of  the  appointment  of  an  arbitrator  b}^  the 
other,  the  arbitrator  so  appointed  should  act  for  both  :  and  it  was  further  agreed 
that  "  the  submission  of  the  said  parties  to  the  award  of  the  said  arbitrators  or 
arbitrator  might  at  the  instance  of  either  party  be  made  a  rule  of  court." — Disputes 
having  arisen,  the  lessor  appointed  an  arbitrator  in  writing,  and  gave  notice  in 
writing  to  the  lessee  that  he  had  done  so  :  the  latter  did  not  appoint  an  arbitrator 
on  his  part ;  whereupon,  after  due  notice,  the  arbitrator  appointed  by  the  lessor 
proceeded  ex  parte,  and  made  an  award  ; — Held,  upon  the  construction  of  the  17th 
section  of  the  Common  Law  Procedure  Act,  1854,  that,  upon  filing  the  appointment, 
with  an  affidavit  by  the  lessor  verifying  his  signature  thereto,  the  submission  might 
be  made  a  rule  of  court.— 2.  Held  also,  that,  by  the  combined  effect  of  the  17th  and 
26th  sections,  an  affidavit  by  the  attesting-witness  to  the  lease  was  not  necessary. 

By  an  indenture  of  lease  of  the  12th  of  October,  1859,  between  William  Newton 
of  the  one  part,  and  Joseph  Hetherington  of  the  other  part,  it  was  witnessed  that,  in 
consideration  of  the  rent  therein  reserved,  and  of  the  covenants  and  agreements  therein 
entered  into  by  Hetherington,  Newton  did  demise  and  lease  unto  Hetherington,  his 
executors,  &c.,  certain  rooms  in  a  certain  mill  situate  in  Store  Street  and  Lark  Street, 
in  Manchester,  together  with  certain  premises  adjoining,  and  certain  fixtures  thereto 
belonging,  for  twenty-one  years  from  the  25th  of  March,  1859,  at  the  rent  of  2001. 
per  annum:  and,  amongst  other  covenants,  it  was  provided  that  "for  the  purpose 
of  settling  disputes,  it  was  thereby  agreed  and  declared  by  and  between  the  said 
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J.  Hetherington  and  W.  Newton,  that,  in  case  any  disputes  or  diil'eiences  concerning 
any  matter  or  thing  thei-einbefore  mentioned  or  expressed  or  intended  to  be  referred 
to  arbitration,  or  any  other  dispute  or  difference  between  the  said  J.  Hetherington 
and  the  said  W.  Newton,  or  between  their  respective  heirs,  executors,  administrators, 
or  assigns  touching  or  concerning  the  said  lease,  or  any  of  the  covenants  or  agreements 
therein  contained,  or  touching  or  concerning  any  matter  or  thing  to  be  done,  observed, 
or  performed  by  any  person  or  persons  by  virtue  of  the  said  [343]  lease,  the  subject- 
matter  of  every  such  dispute  or  difference  should  be  referred  and  left  to  the  arbitration 
of  three  indifferent  persons,  one  to  be  named  by  each  party  in  dispute,  and  the  third 
by  the  two  so  first  chosen,  and  the  award  of  such  three  arbitrators  or  of  any  two  of 
them  should  be  binding  and  conclusive  on  all  paities ;  and,  if  either  party  should 
neglect  to  name  an  arbitrator  on  his  or  their  part  within  seven  days  after  notice  in 
writing  from  the  other  of  the  said  parties  requiring  him  or  them  so  to  do,  then  the 
dispute  should  stand  referred  to  the  person  who  should  have  been  named  by  the  party 
giving  such  notice  ;  and,  in  either  of  the  said  cases,  the  determination  of  the  arbiti'ators 
or  arbiti-ator  should  be  final  and  conclusive  on  both  the  said  parties  in  regard  to  the 
matter  aforesaid,  and  their  and  his  respective  heirs,  executors,  administrators,  and 
assigns  :  and  it  was  further  agreed  that  the  submission  of  the  said  parties  to  the 
award  of  the  said  arbitrators  or  arbitrator  might  at  the  instance  of  either  party  be 
made  a  rule  of  any  of  Her  Majesty's  courts  of  record  at  Westminster." 

DifTei'cnces  having  arisen  between  the  parties  in  reference  to  the  payment  of  certain 
poor-rates  and  township  and  highway-rates,  Mr.  Newton,  on  the  26th  of  October,  1864, 
caused  the  following  notice  to  be  served  on  Mr.  Hetherington  : — 

"Manchester,  26th  October,  1864. 
"  Sir, — Disputes  and  differences  concerning  certain  matters  and  things  arising  out 
of  the  lease  bearing  date  the  12th  day  of  October,  1859,  and  made  by  me  to  you,  of 
rooms  in  a  certain  mill  and  of  land  in  Lark  Street  and  Store  Street,  in  the  city  of 
Manchester,  in  the  county  of  Lancaster,  with  steam-power,  for  the  term  of  twenty-one 
years  from  the  25th  day  of  March,  1859,  having  arisen  between  me  and  you,  I  desire 
to  have  the  same  settled  by  arbitration,  in  terms  of  the  [344]  proviso  in  the  said  lease 
in  that  behalf  contained.  I  therefore  hereby  give  you  notice  that  I  have  this  day 
appointed  Mr.  E.  Corbett,  of  Manchester,  surveyor,  to  be  the  arbitrator  on  my  behalf : 
And  I  hereby  give  you  further  notice  within  seven  days  from  the  service  of  this  notice 
on  you  to  name  an  arbitrator  to  act  on  your  behalf  in  the  matter  of  the  said  disputes 
and  differences :  And  I  hei'cby  give  you  further  notice  that,  if  you  shall  neglect  to 
name  an  arbitrator  to  act  on  your  behalf  within  seven  days  after  the  service  of  this 
notice  on  you  requiring  you  so  to  do,  then  the  aforesaid  disputes  and  differences 
between  me  and  yon  will,  according  to  the  proviso  in  the  .said  lease  in  that  behalf 
contained,  stand  referred  to  the  said  Edward  Corbett  alone,  whose  determination 
thereon  will  be  final  and  conclusive." 

The  appointment  of  Corbett  as  arbitrator  for  Newton,  was  as  follows  : — 

"To  Mr.  Edward  Corbett.  "Manchester,  26th  October,  1864. 

"Sir, — I  hereby  appoint  you  arbitrator  to  act  on  my  behalf  in  respect  of  certain 
disputes  and  differences  which  have  arisen  between  me  and  Mr.  Joseph  Hetherington, 
of  Manchester,  machinist,  arising  out  of  certain  provisions  in  a  lease  bearing  date  the 
12th  day  of  October,  1859,  for  the  term  of  twenty-one  years  from  the  25th  day  of 
March,  1859,  of  certain  rooms  and  land,  with  steam-power  for  the  working  of  the 
premises  corapi'ised  in  the  said  lease.  And  I  beg  to  inform  you  that,  by  a  notice  in 
writing  bearing  even  date  herewith,  I  have  called  upon  the  said  Joseph  Hetherington 
to  nominate  and  appoint  an  arbitrator  to  act  on  his  behalf  in  respect  of  the  before- 
mentioned  disputes  and  differences  existing  between  us.     I  inclose  you  the  lease. 

"  William  Newton." 

[345]  Hetherington  did  not  within  the  time  limited  or  at  any  time  appoint  an 
arbitrator  to  act  on  his  behalf,  and  Newton,  on  the  9th  of  November,  called  upon 
Mr.  Corbett  to  proceed  as  sole  arbitrator.  Accordingly,  Mr.  Corbett  on  the  same 
day  appointed  the  12th  for  proceeding  with  the  I'eference,  and  gave  Hetherington 
due  notice  of  the  time  and  place  so  appointed.     Hetherington  not  attending  on  that 
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day,  a  peremptory  appointment  for  the  14th  was  served  upon  him,  and  afterwards  a 
further  notice  that  the  arbitrator  would  on  the  17th  proceed  ex  parte.  Hetherino-ton 
still  neglecting  to  attend,  the  arbitrator  proceeded,  and,  on  the  10th  of  January,  1865, 
made  his  award  in  favour  of  Newton  for  1281.  10s.  5d. 

Upon  an  affida\it  of  these  facts,  and  verifying  the  signature  of  Hetherington  to 
the  counterpart  lease, 

Crompton  Huttoii,  in  Easter  Term  last,  obtained  a  rule  calling  upon  Hetherington 
to  shew  cause  why  the  indenture  of  the  12th  of  October,  1859,  containing  an  agreement 
for  submission  to  arbitration,  and  the  appointment  of  an  arbitrator  made  in  pursuance 
thereof,  should  not  respectively  be  made  a  rule  of  this  court. 

R.  G.  Williams  now  shewed  cause.  It  is  the  submission  that  is  to  be  made  a  rule 
of  court.  The  question  is  whether  there  is  here  any  such  submission  to  arbitration 
as  can  be  made  a  rule  of  court  either  under  the  9  &  10  W.  3,  c.  15,  or  under  the 
Common  Law  Procedure  Act,  1854.  The  1st  section  of  the  9  &  10  W.  .3  expressly 
provides  that  it  shall  Ije  lawful  for  the  parties  to  a  reference  "  to  agree  that  their 
submission  of  their  suit  to  the  award  or  umpirage  of  any  person  or  persons  should  be 
made  a  rule  of  any  of  His  Majesty's  courts  of  record  which  the  parties  shall  choose, 
and  to  insert  such  their  agreement  in  their  submission,  or  the  [346]  condition  of  the 
bond  or  promise  whereby  they  oblige  themselves  respectively  to  submit  to  the  award 
or  umpirage  of  any  person  or  persons,  which  agreement  being  so  made  and  inserted 
in  their  submission  or  promise,  or  condition  of  their  respective  bonds,  shall  or  may, 
upon  producin;/  an  affiJarit  thereof  made  hy  the  ivUiiesses  thereunto,  or  any  onv  of  them,  in  the 
court  of  which  the  same  is  agreed  to  be  made  a  rule,  and  reading  and  filing  the  said 
affidavit  in  court,  be  entered  of  record  in  such  court,  and  a  rule  shall  thereupon  be 
made  by  the  said  court  that  the  parties  shall  submit  to  and  finally  be  concluded  by 
the  arbitration  or  umpirage  which  shall  be  made  concerning  them  by  the  arbitrators 
or  umpire,  pursuant  to  such  submission."  There  is  no  such  affidavit  here.  The  17th 
section  of  the  17  &  18  Vict.  c.  125,  enacts  that  "every  agreement  or  submission  to 
arbitration  by  consent,  whether  by  deed  or  instrument  in  writing  not  under  seal,~ 
may  be  made  a  rule  of  any  one  of  the  superior  courts  of  law  or  equity  at  Westminster, 
on  the  application  of  any  party  thereto,  unless  such  agreement  or  submission  contain 
words  purporting  that  the  parties  intend  that  it  should  not  be  made  a  rule  of  court." 
That  section  does  not  repeal  the  statute  of  W.  3,  but  only  extends  its  operation  to 
instruments  which  do  not  contain  a  provi-sion  for  making  them  rules  of  court.  Then 
the  26th  section  of  the  Common  Law  Procedure  Act. — which  provides  that  "  it  shall 
not  be  necessary  to  prove  by  the  attesting-witness  any  instrument  to  the  validity  of 
which  attestation  is  not  requisite,  and  that  such  instrument  may  be  proved  by  admission 
or  otherwise,  as  if  there  had  been  no  attesting-witness  thereto," — does  not  apply  to  a 
case  where  the  production  of  an  affidavit  by  an  attesting-witness  is  required  as  a 
condition  precedent.  The  proviso  in  this  lease  contemplates  that  it  is  some  other 
document  that  is  to  be  made  a  [347]  rule  of  court.  In  Ex  parte  Glaysher,  5  Hurlst.  & 
Colt.  442,  it  was  held  that,  where  parties  to  a  deed  covenant  to  refer  disputes  which 
may  arise  to  arbitrators  to  be  chosen  by  them,  and  on  disputes  arising  appoint 
arbitrators,  the  submisskm  is  hy  parol,  and  thei-efore  caimot  be  made  a  rule  of  court 
under  the  17th  section  of  the  Common  Law  Procedure  Act,  1854.  Pollock,  C.  B., 
delivering  the  judgment  of  the  court  after  time  taken  to  consider,  says:  "There  is 
an  obvious  distinction  between  an  agreement  to  refer  to  an  arbitrator  to  be  appointed 
any  matter  of  difference  which  may  thereafter  arise,  and  an  agreement  to  refer  to  an 
arbitrator  named  a  matter  which  has  already  become  the  subject  of  dispute.  If  there 
be  a  general  agreement  to  refer  future  disputes  to  one  or  more  persons  to  be  appointed, 
and  in  pursuance  of  that  disputes  are  referred,  the  submission  is  by  parol,  although 
the  agreement  is  by  deed  ;  and  a  parol  submission  cannot  be  made  a,  rule  of  court. 
It  is  impossible  to  distinguish  that  case  from  the  present.  [Erie,  G.  J.  Here,  the 
appointment  is  in  writing.]  One  of  the  parties  appoints  an  arbitrator,  and  calls  upon 
the  other  to  appoint.  He  omits  to  do  so.  There  is  no  agreement  in  writing  by  the 
two  to  appoint  that  one  arbitrator:  therefore,  there  is  no  complete  submission  in  writing. 
And  there  is  no  affidavit  verifying  the  signature  even  of  the  one  who  purports  to  appoint. 

C.  Hutton,  in  support  of  'his  rule,  referred  to  s.  13  of  the  Common  Law  Procedure 
Act,  1854(a). 

(a)  Which  enacts  that,  "  when  the  reference  is  or  is  intended  to  be  two  arbitrators, 
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[348]  Erle,  C.  J.  I  am  of  opinion  that,  this  rule  should  be  made  absolute.  The 
9  &  10  W.  3,  c.  15,  s.  1,  and  the  Common  Law  Procedure  Act,  1854,  authorize  the 
making  of  a  submission  mi  tmiting  a  rule  of  court.  The  instrument  upon  which  the 
question  arises  here  contains  a  submission  upon  a  contingency,— in  the  event  of  any 
difference  or  dispute  arising  between  the  parties,  one  is  to  appoint  an  arbitrator,  and 
by  notice  to  call  upon  the  other  to  appoint  one  on  his  part,  and  then  the  two  are  to 
appoint  a  third,  and  the  award  is  to  be  made  by  the  three  or  l)y  any  two  of  them  : 
but,  in  the  event  of  one  part}%  on  receiving  notice  of  the  appointment  of  an  arbitrator 
by  his  adversary,  refusing  or  neglecting  to  appoint  one  on  his  behalf,  the  arbitrator 
already  appointed  is  to  be  the  arbitrator  of  both,  and  his  award  is  to  be  final  and 
binding.  I  will  assume,  on  the  authority  of  E.c  ijwrte  Ghysher,  3  Hurlst.  &  Colt.  4-12, 
that,  to  make  this  a  complete  submission,  an  arbitrator  should  be  appointed  in  uiiting. 
Parkes  v.  Smith,  15  Q.  B.  297,  is  a  distinct  authority  to  shew  that  this  is  a  submission 
which  may  be  made  a  rule  of  court.  It  was  there  held  that  a  covenant  by  indenture 
(of  partnership),  that  any  differences  which  might  thereafter  arise  between  the  parties 
touching  the  matter  of  the  indenture  should  be,  and  they  were  thereby,  [349]  referred 
to  an  arbitrator  named,  constituted  a  submission  which  might  be  acted  upon  and  made 
a  rule  of  court  under  the  statute  9  &  10  W.  3,  c.  15,  when  such  differences  arose.  The 
only  distinction  between  that  case  and  this  is,  that  there  the  name  of  the  arbitrator 
was  inserted  in  the  deed,  whereas  here  the  deed  contains  a  submission  to  arbitration 
without  naming  the  arbitrator.  In  pursuance  of  the  stipulation  in  the  indenture,  one 
party  has  named  an  arbitrator,  and  has  called  upon  the  other  to  name  one  on  his  part ; 
the  latter  refuses  to  do  so  :  and  the  question  is  whether  we  can  take  notice  by  affidavit 
that  the  contingency  has  happened  upon  the  happening  of  which  the  arbitrator  appointed 
by  one  party  was  to  be  the  arbitrator  authorized  to  act  for  both.  I  am  of  opinion  that 
we  can.  We  therefore'make  the  deed,  with  the  appointment  verified  by  affidavit,  a  rule 
of  court,  under  the  authority  of  the  statutes.  It  is  very  like  the  ordinary  case  of  the 
appointment  of  an  umpire  on  two  arbitrators  differing.  It  is  only  upon  the  contingency 
of  the  arbitrators  disagreeing  that  the  umpire  is  to  be  appointed  to  act.  In  that  case 
the  submission  may  be  made  a  rule  of  court,  though  there  be  no  writing  (except  the 
recital  in  the  award)  to  shew  that  the  arbitrators  have  disagreed.  The  rule  must  be 
made  absolute. 

WiLLES,  J.  I  am  of  the  .same  opinion.  The  first  objection, — that  there  is  no 
affidavit  by  the  attesting-witness, — is  founded  upon  the  notion  that  this  is  an  applica- 
tion under  the  9  &  10  W.  3,  c.  15.  But  the  combined  effect  of  the  17th  and  26th 
sections  of  the  Common  Law  Procedure  Act,  1854,  makes  it  unnecessary  to  have  an 
affidavit  by  the  attesting-witness,  it  not  being  necessary  to  the  validity  of  the  lease 
that  there  should  be  an  attesting-witness.  The  second  ob-[350]-jection  is,  that  the 
affidavit  does  not  allege  that  the  appointment  of  the  arbitrator  by  Newton  was  signed. 
That  becomes  only  an  obstructive  objection,  when  the  46th  section  of  the  Common 
Law  Procedure  Act,  1854,  is  referred  to;  which  provides  that,  "upon  the  hearing  of 
any  motion  or  summons,  it  shall  be  lawful  for  the  coni-t  or  judge,  at  their  or  his 
discretion,  and  upon  such  terms  as  they  or  he  shall  think  reasonable,  from  time  to 
time  to  order  such  documents  as  they  or  he  may  think  fit  to  be  produced,  and  such 
witnesses  as  they  or  he  may  think  necessary  to  appear  and  be  examined  viva  voce 
either  before  such  court  or  judge,  or  before  the  master,  and,  upon  hearing  such 
evidence,  or  reading  the  report  of  such  master,  to  make  such  rule  or  order  as  may 
be  just."  The  court  may  apply  that  provision  to  any  rule  that  comes  before  it. 
Mr.  Williams  does  not  suggest  that  the  signature  was  not  attached  to  the  document, 

one  appointed  by  each  party,  it  shall  be  lawful  for  either  party,  in  case  of  the  death, 
refusal  to  act,  or  incapacity  of  any  arbitrator  appointed  by  him,  to  substitute  a  new 
arbitrator,  unless  the  document  authorizing  the  reference  shew  that  it  was  intended 
that  the  vacancy  should  not  be  supplied  ;  and  if  on  such  reference  one  party  fail  to 
appoint  an  arbitrator,  either  originally  or  by  way  of  substitution  as  aforesaid,  for 
seven  clear  days  after  the  other  party  shall  ha\'e  appointed  an  arbitrator,  and  shall 
have  served  the  party  so  failing  to  appoint  with  notice  in  writing  to  make  the  appoint- 
ment, the  party  who  has  appointed  an  arbitrator  may  appoint  such  arbitrator  to  act  as 
sole  arbitrator  in  the  reference,  and  an  award  made  by  him  shall  be  binding  on  both 
parties  as  if  the  appointment  had  been  made  by  consent :  provided,  however,  that  the 
court  or  a  judge  may  revoke  such  appointment,  on  such  terms  as  shall  seem  just." 
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;ind  therefore  we  will  assume  that  it  was.  As  to  the  third  objection,  which  was 
founded  upon  the  Ciise  of  Ex  j)artc  Glaysher,  3  Hurlst.  &  Colt.  442,  it  is  enouo-h  to 
say  that  that  case  is  inapplicable,  because  there  the  submission  was  by  parol.  Here, 
it  is  clear  that  there  was  an  appointment  in  writing,  which  by  the  agreement  of  the 
parties  was  to  become  the  appointment  of  both,  on  the  refusal  of  one  upon  due  notice 
to  appoint  an  arbitrator  on  his  part. 

Byles,  J.,  and  Montague  Smith,  J.,  concurring, 

Kule  absolute,  "upon  filing  in  the  offices  of  the  Masters  of  this  court  the  said 
original  appointment,  with  an  afiidavit  by  the  said  William  Xewton  verifying  his 
signature  to  the  same," — without  costs  on  either  side. 


[351]     Ryl.\nds  and  Another  v.  Kreitman.     June  10th,  186-5. 

A  contract  for  the  sale  of  cotton  of  a  given  quality  is  not  perfoi'med  on  the  part  of 
the  seller,  by  a  tender  of  a  larger  quantity,  out  of  which  the  buyer  is  required  to 
select  those  bales  which  answer  the  description  of  the  cotton  contracted  for. 

This  was  an  action  for  not  accepting  cotton  according  to  contract. 

The  first  count  of  the  declaration  alleged  that  the  defendant  bought  of  the  plaintiff's 
500  piculs  of  China  cotton  at  19'|d.  per  lb.,  guaranteed  "fair,"  and  to  be  delivered  in 
the  mouth  of  June,  1864 ;  in  case  of  dispute,  the  matter  to  be  referred  to  two  respect- 
able brokers,  as  to  quality,  and  allowance  to  be  made  :  the  cotton  to  be  delivered  to 
the  buyer  in  merchantable  condition  :  Breaches,  non-acceptance,  and  notice  that  the 
defendant  would  not  accept. 

The  second  count  sta,ted  the  contract  as  in  the  fii'st,  and  alleged  that  the  defen- 
dant gave  such  further  time  for  delivery  as  might  be  necessary  for  making  the  cotton 
merchantable  :  Breaches,  non-acceptance,  and  notice  that  the  defendant  would  not 
accept ;  Claim,  6001. 

The  defendant  pleaded, — first,  to  the  first  count,  non  assumpsit, — secondly  and 
fourthly,  to  the  two  breaches  in  the  first  count,  that  the  plaintift's  were  not  ready 
and  willing  to  deliver  the  cotton  required  by  the  contract, — thii-dly,  a  traverse  of  the 
allegation  of  notice  that  the  cotton  was  ready  to  be  delivered, — fifthly,  mutual  waiver 
of  the  contract, — sixthly,  that  a  dispute  arose  before  breach,  which  was  refeired  to  two 
brokei'S,  who  awarded  that  the  cotton  was  not  merchantable,  and  that  the  plaintiffs 
would  not  make  the  same  merchantable  or  deliver  other  cotton  in  its  stead, — seventhly 
and  twelfthly,  a  traverse  of  the  breaches  in  both  counts, — eighthly,  to  the  last  count, 
a  traverse  of  the  contract  and  notice, — ninthly,  to  the  last  count,  that  the  plaintiffs 
were  not  ready  and  willing  to  deliver, — tenthly,  a  traverse  of  notice  to  the  defendant 
[352]  that  theplaintifts  were  ready  to  deliver,— ele\'enthly,  a  traverse  that  the  plaintiffs 
were  ready  anil  willing  to  make  the  cotton  merchantable. 

The  plaintiffs  joined  issue  on  all  the  pleas,  and  also  replied  to  the  second  plea  that 
they  were  ready  to  deliver  the  cotton,  and,  to  the  fourth  plea  that,  at  the  time  of  the 
notice  given  by  the  defendant,  it  was  not  necessary  that  the  cotton  should  be  ready 
for  delivery.     Issue. 

The  cause  was  tried  before  Mellor,  J.,  at  the  last  Spring  Assizes  at  Liverpool. 
The  facts  were  as  follows :— On  the  10th  of  May,  1864,  the  plaintiffs  contracted  to 
sell  to  the  defendant  .500  piculs  of  China  cotton  at  19fd.  per  lb.,  to  be  delivered  in 
the  mouth  of  June  ne.xt,"  with  a  stipulation  that,  in  case  of  dispute,  the  matter  should 
be  referred  to  two  respectable  brokers,  as  to  quality,  and  allowance  to  be  made.  On 
the  4th  of  June,  the  sellers  declared  287  bales  of  China  cotton  by  the  "  Offer,"  and  20 
bales  by  the  "  Jane  Leach."  The  quality  was  objected  to,  and  the  matter  referred 
to  arbitrators.  The  287  bales  by  the  "Offer"  were  found  not  to  be  ni  merchantable 
condition ;  and  of  the  20  bales  bv  the  "  Jane  Leach,"  five  were  not  merchantable,  but 
fifteen  were  :  the  rest  was  not  made  merchantable  until  the  end  of  July.  An  attempt 
was  made  to  prove  a  declaration  of  a  further  quantity  before  the  end  of  June  ;  but  this 
the  jury  negatived.  The  defendant  refused  to  accept  any  part  of  it ;  and  the  500  piculs 
were  afterwars  re-sold,  420  piculs  at  18d.  and  80  piculs  at  18-|d.  per  lb. 

Two  cotton-brokers  of  e.xperience  proved  that  the  usage  of  the  trade  on  contracts 
of  this  sort  was,  that  the  seller  might  deliver  the  cotton  in  one  or  several  quantities 
within  the  stipulated  time  ;  and  that,  if  the  seller  is  not  in  a  position  to  complete  the 
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full  quantity  within  the  time  limited,  the  buyer  has  the  option,  after  [353]  giving  notice, 
to  go  into  the  market  and  complete  it,  claiming  any  difference  against  the  seller. 

On  behalf  of  the  defendant  it  was  submitted  that  there  was  no  evidence  of  readi- 
ness and  willingness  on  the  part  of  the  plaintiffs  to  deliver  the  cotton  within  the  time 
limited  by  the  contract,  the  cotton  declared  not  being  made  merchantable  in  the  month 
of  June ;  and  that  the  usage  spoken  to  by  the  plaintiffs'  witnesses  did  not  shew  that 
the  defendant  was  bound  to  select  the  sound  out  of  the  unsound  of  the  twenty  bales 
tendered  ex  "Jane  Leach." 

For  the  plaintiffs  it  was  insisted  that  the  defendant  was  at  all  events  bound  to 
accept  the  15  bales. 

The  learned  judge  told  the  jury  that  the  question  for  them  was,  whether  the 
plaintiffs  were  ready  and  willing  and  able  to  deliver  500  piculs  of  China  cotton  to 
the  defendant,  of  fair  quality  and  in  merchantable  condition,  in  the  month  of  June ; 
observing  that  the  plaintiffs,  by  the  usage  of  the  trade,  were  not  bound  to  deliver  all 
at  once.  He  further  told  them  that  notice  that  the  cotton  was  ready  for  delivery  must 
be  given  ;  and  he  left  it  to  them  to  say  (if  it  was  a  question  for  them)  whether  the 
notices  given  were  sufficient 

The  jury  found  that  at  no  time  in  the  month  of  June  were  the  plaintiffs  able  to 
deliver  more  than  fifteen  bales  in  a  merchantable  condition,  and  that  the  second  notice 
was  not  proved. 

A  verdict  was  thereupon  entered  for  the  defendant,  leave  being  reserved  to  the 
plaintiffs  to  move  to  enter  the  verdict  for  them  for  101.  Is.  6d.  if  the  court  should  think 
that  they  were  under  the  circumstances  entitled  to  recover  in  respect  of  the  fifteen  bales. 

E.  James,  Q.  C,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly. 

[354]  Mellish,  Q.  C,  and  G.  Williams,  now  shewed  cause.  It  may  be  conceded 
that  the  plaintiffs  proved  a  custom  ol)liging  the  buyer  on  a  contract  like  this  to  take 
part  of  the  quantity  contracted  for,  allowing  the  seller  to  tender  the  rest  afterwards  : 
but  that  custom  does  not  authorize  the  seller  to  bind  the  buyer  by  a  tender  of  a  large 
number  of  bales,  and  cast  upon  him  the  responsibility  of  selecting  out  of  them  those 
which  are  merchantable.  Here,  the  plaintiffs  make  a  declaration  of  307  bales ;  and 
they  tender  287  bales  by  the  "  Offer,"  and  20  by  the  "Jane  Leach  "  :  of  these,  only 
15  of  the  latter  were  in  a  merchantable  condition.  Could  it  be  said  under  these 
circumstances  that  the  plaintiffs  were  ready  to  deliver  the  cotton  according  to  the 
contract?  In  Cunliffe  v.  Harrison,  6  Exch.  903,  in  an  action  for  goods  sold  and 
delivered,  to  recover  the  price  of  ten  hogsheads  of  claret,  it  appeared  that  the  defen- 
dants, having  verbally  ordered  certain  hogsheads  of  the  plaintiff,  the  latter,  in  October, 
sent  them  fifteen,  whereupon  the  defendants,  by  letter,  informed  the  plaintiff  that  they 
had  requested  ten  only  should  be  shipped,  and  that  they  could  take  that  number  only 
on  their  proving  satisfactory,  and  that  they  would  hold  the  other  five  on  the  plaintiff's 
account.  In  answer  to  this,  the  plaintiff  replied  by  letter,  which,  after  stating  that  he 
regretted  that  any  misunderstanding  as  to  the  defendants'  order  should  have  taken 
place,  and  after  stating  that  other  vintages  were  inferior,  and  that  the  wine  sent  was 
of  superior  character,  concluded  thus, — "  You  will  ascertain  in  the  Spring  whether  you 
have  room  for  it ;  and  you  have  seen  that  we  are  not  stringent  with  old  customers  as 
to  credit."  The  defendants  placed  the  wine  in  a  bonded  warehouse  in  their  own  names, 
and  shortly  afterwards  tasted  the  wine,  and  disapproved  of  it,  and  gave  the  plaintiff 
notice  in  the  early  part  of  April  that  they  would  not  take  any  part  of  it.  It  was  held, 
first,  [355]  that,  supposing  there  was  a  wi-itten  contract  by  which  the  defendants  were 
bound  to  take  ten  hogsheads  of  claret,  the  contract  was  not  executed,  as  Jijteen,  and 
not  ten,  had  been  delivered,  and  no  particular  ten  had  been  selected  out  of  the  fifteen ; 
and,  secondly,  that  there  was  no  acceptance  within  the  17th  section  of  the  Statute  of 
Frauds,  inasmuch  as  the  defendants  under  the  contract  had  the  option  of  rejecting  the 
wine  in  the  Spring,  and  they  had  availed  themselves  of  that  option.  Parke,  B.,  there 
says  :  "  The  delivery  of  fifteen  hogsheads,  under  a  contract  to  deliver  ten,  is  no  perform- 
ance of  that  contract :  for,  the  person  to  whom  they  are  sent  cannot  tell  which  are  the 
ten  that  are  to  be  his ;  and  it  is  no  answer  to  the  objection  to  say  that  he  may  choose 
which  ten  he  likes,  for  that  would  be  to  force  a  new  contract  upon  him."  And 
Martin,  B.,  says  :  "  Assuming  that  there  was  evidence  of  a  contract  for  ten,  and 
that  the  defendants  had  expressed  themselves  satisfied  with  the  quality  of  the  wine, 
and  had  agreed  to  take  ten  out  of  the  fifteen,  I  am  of  opinion  that  the  plaintiff  could 
not  maintain  this  action  for  the  ten ;  for,  I  think  that  the  ten  ought  to  have  been 
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separated  from  the  fifteen."  That  is  coiifirmedb}^  Levij  v.  GreKii,  8  Ellis  &  B.  575,  in 
error,  1  Ellis  &  Ellis,  969.  There,  in  an  action  for  goods  sold  and  delivered,  with  a 
plea  of  never  indebted,  it  appeared  that  the  defendant  ordered  of  the  plaintiffs  certain 
specified  quantities  of  particular  kinds  of  crockery,  to  be  sent  to  him  by  railway.  The 
plaintiffs  sent  a  ciate  containing  a  smaller  quantity  of  the  particular  goods,  also  other 
goods  not  ordered,  and  of  such  a  nature  as  to  be  distinguishable  from  the  others  :  and 
they  sent  one  invoice  debiting  the  defendant  with  the  contents  of  the  whole  crate. 
The  defendant  refused  to  receive  them,  assigning  as  hi.s  reason  that  they  were  out  of 
time.  At  the  trial  it  was  objected  [356]  that  the  defendant  was  not  bound  to  take 
any  part  of  the  goods,  because  of  the  manner  in  which  they  were  sent,  accompanied 
by  goods  not  ordered.  Leave  was  reserved  to  enter  a  nonsuit  on  this  ground,  subject 
to  which  a  verdict  was  found  for  the  plaintift'  for  the  price  of  the  goods  which  corre- 
sponded with  the  order.  Upon  the  argument  of  the  rule,  the  court  of  Queen's  Bench 
was  divided  in  opinion  :  but  the  Exchequer  Chamber,  on  appeal,  made  the  rule  absolute. 
That  is  a  much  stronger  case  than  this.  Willes,  J.,  there  says  :  "  The  question  here  is 
the  same  as  would  have  been  raised  if  the  action  had  been  brought  for  not  accepting, 
viz.  whether  the  goods  sent  were  those  which  the  defendant  had  ordered,  and  was 
bound  to  pay  for.  Xow,  in  an  action  for  not  accepting,  the  plaintiffs  could  not  have 
supported  an  averment  that  they  were  ready  and  willing  and  offered  to  deliver  those 
goods  so  ordered :  they  could  only  have  averred  that  they  oflered  to  deliver  part  of 
those  goods,  together  with  certain  others.  Such  an  averment  would  be  bad  in 
substance.  That  would  seem  to  follow  from  the  decision  in  Dixon  v.  Fletclwi; 
3  M.  &  W.  146.  It  may  be,  no  doubt,  that  there  are  some  cases  in  which  an 
addition  of  other  articles  to  the  goods  ordered  might  make  no  substantial  differ- 
ence :  and  a  jury  might  consider  those  others  as  mere  dunnage,  added  for  the  sake 
of  secure  package.  But  I  think  it  is  impossible  to  look  in  that  light  at  the  articles 
added  here,  considering  their  nature,  and  that  they  were  put  in  at  a  stated  price. 
Adopting  the  view  taken  by  Lord  Campbell,  C.  J.,  and  not  laying  down  any  general 
rule,  I  think  that,  in  such  a  case  as  this,  where  the  goods  were  all  in  one  parcel,  and 
entered  in  one  invoice,  so  that  the  purchaser,  if  he  accepted  his  own  goods,  would  incur 
the  risk  of  being  held  to  have  accepted  the  whole,  he  was  not  bound  to  accept  at  all." 
And  Bramwell,  J  ,  says  :  "  I  think  that,  if  the  defend-[357]-ant  had  accepted  the  goods 
ordered  by  him,  he  would  have  run  great  risk  of  being  held  to  have  accepted  the  other 
goods  sent  with  them.  At  all  events,  he  could  hardly  understand  the  plaintiffs  to  say, 
in  effect,  '  Take  out  of  the  crate  what  you  ordered  ;  if  you  do  not  like  to  have  the  rest, 
let  them  lie  where  you  please,  or  remove  them  to  some  convenient  distance.'  He  could 
not  but  think  that  the  plaintiffs  made  him  a  tender  either  of  the  whole  or  none,  or  of 
goods  ordered  by  him,  with  a  stipulation  that  he  must  select  them  from  among  the 
whole,  and  send"  back  the  rest.  He  was  not  under  any  obligation  either  to  accept  the 
former  tender,  or  to  undertake  the  obligation  and  trouble  imposed  upon  him  by  the 
latter.  He  was  entitled  to  an  unconditional  tender ;  and,  such  a  tender  not  having 
been  made,  he  was  at  liberty  to  refuse  to  accept."  So  here,  the  defendant  was  entitled 
to  an  unconditional  tender  of  such  cotton  as  the  plaintiff's  were  prepared  to  deliver  to 
him  in  accordance  with  the  contract. 

E.  James,  Q,.  C,  Eussell,  and  Herschel,  in  support  of  the  rule.  These  contracts 
are  entirely  sui  generis,  and  must  be  construed  by  the  light  of  the  usage.  Cotton 
is  alwavs  understood  to  be  delivered  in  a  merchantable  condition  :  sometimes  it  is 
"  to  be  "made  merchantable."  The  practice  is,  to  give  the  buyer  notice  of  the  arrival 
of  the  ship,  and  if,  of  500  bales  contracted  for,  300  are  found  to  be  unmerchantable, 
and  200  merchantable,  he  is  boiuid  to  take  the  200  ;  and,  if  the  300  can  be  made 
merchantable  within  the  stipulated  time,  he  must  take  them  also.  It  is  for  the  buyer 
to  take  or  to  reject.  Here,  the  seller  was  ready  in  June  to  deliver  15  bales  which  were 
merchantable.  These  the  purchaser  was  bound  (coupling  the  custom  with  the  contract) 
to  accept.  It  was  not  the  less  a  fulfilment  of  the  contract  on  the  part  of  the  se  ler, 
that  these  15  were  accompanied  by  5  more  which  the  buyer  [358]  was  not  bound  to 
accept.  Those  cases  cited  have  no  material  bearing  on  this.  In  Cimbtfe  v.  Uamsm, 
6  Exch.  903,  the  question  was  whether  there  was  an  acceptance  of  theclaret  within  the 
17th  section  of  the  Statute  of  Frauds.  In  Levy  v.  Gh-een,  8  Ellis  &  B.  olo,  1  Ellis  c^;  Ellis, 
969,  the  defendant  was  put  to  some  difficulty  and  risk  in  the  selection  of  the  goods 
which  he  had  ordered  from  those  which  he  had  not :  and  some  members  of  the  court 
intimated  an  opinion,  that,  if  no  difficulty  in  the  selection  and  no  risk  had  been  imposed 
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upon  the  defendant  by  the  mode  of  executing  the  order,  they  would  have  held  him 
bound  to  take  those  goods  which  he  contracted  for.  [Willes,  J.  I  have  tried  several 
such  cases ;  and  I  have  always  told  the  jury  to  find  for  the  defendant  if  they  thought 
any  substantial  difficulty  was  imposed  upon  him  ;  and,  if  not,  to  find  for  the  plaintiff.] 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  There  is  no 
doubt  about  the  law  as  applicable  to  this  subject.  If  the  vendor  in  performance  of 
a  contract  sends  more  goods  than  the  buyer  engages  to  receive,  and  trouble  or  risk  is 
thereby  imposed  upon  the  latter  in  ascertaining  what  is  and  what  is  not  in  accordance 
with  the  contract,  the  buyer  is  not  bound  to  accept. 

Byles,  J.(ft)i.  I  am  of  the  same  opinion.  The  only  question  is,  whether  or  not 
the  vendors  were  ready  and  willing  within  the  month  of  June  to  deliver  any  part  of 
the  cotton  contracted  for.     I  am  of  opinion  that  they  were  not. 

Montague  Smith,  J.,  concurred. 

Rule  discharged. 

[359]    Robert  Morris  and  JjYDIA,  his  Wife,  v.  Moore.     June,  lOth,  1865. 

Since  the  Common  Law  Procedure  Act,  1852,  s.  40,  a  count  for  breaking  and  entering 
the  premises  of  the  husband  may  be  joined  with  a  count  by  the  husband  and  wife,  for 
assaulting  and  imprisoning  the  wife. 

The  first  count  of  the  declaration  was  for  assaulting  the  plaintiff  Lydia,  and  giving 
her  into  custody  upon  a  false  and  unfounded  charge  :  the  second  was  for  breaking  and 
entering  the  rooms  of  the  husband,  and  destroying  his  fiu'niture,  &c.  On  the  first 
count  the  plaintiffs  claimed  1001.,  and  in  the  second  Robert  Morris  claimed  101.  The 
jury  assessed  the  damages  at  the  trial  separately. 

Powell,  Q.  C,  now  moved  to  arrest  the  judgment,  on  the  ground  that  the  joinder 
of  these  two  counts  was  not  warranted  by  the  40th  section  of  the  Common  Law 
Procedure  Act,  1852,  which  enacts  that,  "in  any  action  brought  by  a  man  and  his 
wife  for  an  injury  done  to  the  wife,  in  respect  of  which  she  is  necessarily  joined  as 
co-plaintiff,  it  shall  be  lawful  for  the  hu.sband  to  add  thereto  claims  in  his  own  right ; 
and  separate  actions  brought  in  respect  of  such  claims  may  be  consolidated,  if  the 
court  or  a  judge  shall  think  fit :  provided  that,  in  the  case  of  the  death  of  either 
plaintiff,  such  suit,  so  far  only  as  relates  to  the  causes  of  action,  if  an}',  which  do 
not  survive,  shall  abate."  Upon  this  clause  Mr.  Day  observes. — "  The  above  enactment 
is  limited  to  actions  'for  an  injury  done  to  his  wife.'  It  permits  the  husband  to  add 
to  the  joint  cause  of  action  claims  arising  to  himself  in  his  own  right.  The  section 
does  not  in  terms  limit  the  claims  which  may  be  thus  added  to  those  he  has  in  respect 
to  the  injury  done  to  the  wife  (as  for  a  surgeon's  bill) ;  and  it  might  thence  be  argued 
that  the  husband  may  not  only  add  counts  against  the  defendant  for  the  special  damage 
he  has  sustained  in  respect  of  the  injury  to  the  wife,  Init  [360]  also  counts  for  tjooils 
sold  and  delivered  or  money  lent  by  himself.  But  the  intention  of  commissioners  in 
recommending  the  change  affected  by  this  section  (a)-,  seems  to  have  been,  that  claims 
arising  to  the  husliand  in  respect  of  the  injury  to  the  wife,  and  those  alone,  should  be 
included  in  the  joint  action."  (/()  [Willes,  J.  Mr.  Whiteside's  Act  (the  Irish  Common 
Law  Procedure  Act)  allows  debts  due  to  the  husband  to  be  joined.  The  better  opinion 
seems  to  be  that  this  act  applies  to  wrongs  only.]  These  claims  clearly  could  not 
have  been  joined  before  the  passing  of  the  Common  Law  Procedure  Act,  and  there 
appears  to  have  been  no  attempt  to  join  them  since,  until  the  present. 

Erle,  C.  J.  The  woids  of  s.  40  are  wide  enough  to  embrace  this  :  and  the  general 
tendency  of  modern  legislation  is  to  prevent  such  objections. 

The  rest  of  the  court  concurring. 

Rule  refused. 

(«)•  Willes,  J.,  had  gone  to  Chambers. 

{ay  First  Report,  p.  xi. 

(i)  Day's  Common  Law  Procedure  Act,  p.  42. 
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[361]    Murphy  v.  Smith.    May  31st,  1865. 

[S.  C.  12L.  T.  605.] 

To  render  a  master  liable  for  an  injury  to  one  in  his  employ,  through  the  negligence 
of  another  person  also  in  his  employ,  it  must  be  shewn  that  the  latter  was  placed 
by  the  master  in  such  a  position  of  trust  and  authority  as  to  be  fairly  considered  as 
his  representative  in  the  establishment. 

This  was  an  action  brought  by  the  plaintiff,  a  boy  about  sixteen  years  of  age,  to 
recover  from  the  defendant  damages  for  an  injury  alleged  to  have  been  sustained  by 
him  in  consequence  of  the  negligence  of  a  person  in  the  defendant's  employ,  who  was 
said  to  be  his  deputy-foreman  or  manager. 

The  cause  was  tried  before  Keating,  J.,  at  the  second  sitting  in  Middlesex  in  Easter 
Term  last.  The  facts  which  appeared  in  evidence  were  as  follows : — The  defendant 
was  the  proprietor  of  a  lucifer-match  manufactory.  One  Simlack  was  his  foreman  or 
general  manager ;  and  under  him  was  a  workman  named  Debor,  who  in  Simlack's 
absence  assumed  the  management  of  the  establishment.  The  plaintifi'  had  been 
engaged  b)'  Simlack.  One  portion  of  the  process  of  making  lucifer-matches  consists 
in  the  mixing  of  the  compound  in  which  the  ends  of  the  matches  are  dipped.  This 
consists  of  a  variety  of  chemical  substances,  one  of  which  is  chloride  of  potass.  The 
mixture  is  free  from  danger  until  the  chloride  of  potass  is  put  to  it;  and  then  it 
requires  to  be  stirred  by  an  experienced  hand,  or  it  is  liable  to  explode.  It  was  no 
part  of  the  plaintiff's  duty  to  touch  this  mixture.  He,  however,  on  the  occasion  in 
question,  stirred  up  the  compound  with  a  stick  after  the  chloride  of  potass  had  been 
added  ;  and  the  consequence  was  that  an  explosion  took  place,  and  the  plaintiff  was 
very  seriously  injured. 

It  was  proved  that  Dehor  was  standing  by  at  the  time  :  but  it  did  not  appear  that 
the  plaintiff  was  doing  what  he  did  under  Debor's  direction.  There  was  no  evidence 
to  shew  that  the  general  manager,  Simlack,  was  absent  from  the  premises  at  the  time. 

[362]  Under  these  circumstances,  it  was  submitted  on  the  part  of  the  defendant 
that  there  was  no  evidence  for  the  jury,  the  accident  being  the  result  of  the  negligence 
(if  any)  of  a  fellow-workman,  for  which  the  master  would  not  be  legally  responsible. 

The  learned  judge  reserved  the  point :  and  he  asked  the  jury  whether  they  thought 
the  accident  was  caused  by  the  negligence  of  Debor,  and  whether  he  was  at  the  time 
acting  as  the  manager  of  the  establishment. 

The  jury  answered  both  questions  in  the  affirmative,  and  returned  a  verdict  for 
the  plaintiff',  damages,  201. 

Montague  Williams,  in  Easter  Term  last,  obtained  a  rule  nisi  to  enter  a  verdict 
for  the  defendant,  or  a  non-suit,  on  the  grounds,— first,  that  there  was  no  evidence 
of  Debor's  being  acting  manager,  so  as  to  take  him  out  of  the  class  of  fellow-servants, 
secondlv,  that,  even  if  he  were,  there  was  no  evidence  of  negligence  on  his  part. 

Tindal  Atkinson,  Serjt.,  and  Philbrick,  now  shewed  cause.  There  was  abundant 
evidence  that  Debor,  who  was  acting  as  the  defendant's  manager  at  the  time,  was 
guilty  of  negligence  in  permitting  a  child  of  tender  years  to  do  that  which  could  only 
be  done  safely  bv  a  person  of  experience.  The  general  rule  undoubtedly  i.s,  that  a 
servant  has  no  redress  against  his  master  for  an  injury  sustained  by  him  in  consequence 
of  the  negligence  of  a  fellow-servant  or  workman.  "  Where,  however,"  says  Mr.  Smith, 
Master  and  Servant,  2nd  edit.  150,  "  a  master  employs  boys  and  girls,  or  inexperienced 
workmen,  and  directs  them  to  act  under  the  superintendence,  and  to  obey  the  orders 
of  a  deputv,  whom  he  puts  in  his  place,  it  may  be  they  are  not,  within  the  meaning 
of  the  rule,  employed  in  a  com-[363]-n)on  work.  They  are  acting  in  obedience  to  the 
express  commands  of  their  employer,  and  if  he,  by  the  carelessness  of  his  deputy, 
exposes  them  to  improper  risks,  it  may  be  that  he  is  liable  for  the  consequences. 
A  girl,  onlv  nine  days  in  the  defendant's  employ  in  a  clay-mill,  was  unaware  of  the 
risks  from  machinery.  A.,  acting  under  the  defendant  as  manager  of  the  works  put 
her  to  remove  some  waste  clav  while  the  rollers  were  in  motion.  A.  ought  to  nave 
done  this  himself :  and  it  ought  not  to  have  been  done  at  all  till  the  movement  ot  the 
rollers  was  suspended.  The  little  girl,  in  attempting  to  remove  the  waste  clay,  in 
obedience  to  A.'s  order,  sustained  a  severe  injury  f'-«m  the  rollers ;  for  which  she 
brought  an  action  against  the  master:   and  he  was  held  liable:    0 hyme  \.   J^«»/i, 
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16  Sec.  Ser.  (Scotch  Rep.)  1025.  Speaking  of  this  case,  iu  The  Bartonshill  Coal 
Company  v.  Eeid,  3  Macq.  266,  29-5,  Lord  Cranworth,  C,  says:  "This  might  have 
been  quite  right.  It  may  be  that,  if  a  master  employs  inexperienced  workmen,  and 
directs  them  to  act  under  the  superintendence  and  to  obey  the  orders  of  a  deputy 
whom  he  puts  in  his  place,  they  are  not,  within  the  meaning  of  the  rule  in  question, 
employed  in  a  common  work  with  the  superintendent.  They  are  acting  in  obedience 
to  the' express  commands  of  their  employer,  and,  if  he  by  the  carelessness  of  his  deputy 
exposes  them  to  improper  risks,  it  may  be  that  he  is  liable  for  the  consequences."  The 
facts  of  this  case  clearly  bring  it  within  the  qualification  of  the  rule  there  stated.  In 
Clarke,  App.,  Holmes,  Eesp.,  7  Hurlst.  &  N.  937,  the  plaintiff  was  employed  by  the 
defendant  to  oil  dangerous  machinery  :  at  the  time  the  plaintiff  entered  upon  the 
service,  the  machinery  was  fenced,  but  the  fencing  became  broken  by  accident :  the 
plaintiff'  complained  of  the  dangerous  state  of  the  machinery,  and  the  defendant 
promised  him  that  the  [364]  fencing  should  be  I'cstored :  the  plaintiff',  without  any 
negligence  on  his  part,  was  severely  injured,  in  consequence  of  the  machinery  remain- 
ing unfenced  :  and  it  was  held  by  the  Exchequer  Chamber,  affirming  the  judgment  of 
the  court  of  Exchequer,  that  the  defendant  was  liable  for  the  injury.  "No  doubt," 
says  Cockburn,  C.  J.,  "  when  a  servant  enters  on  an  employment  from  its  nature 
necessarily  hazardous,  he  accepts  the  service  subject  to  the  risks  incidental  to  it ;  or, 
if  he  thinks  proper  to  accept  an  employment  on  machinery  defective  from  its  construc- 
tion, or  from  the  want  of  proper  repair,  and  with  knowledge  of  the  fact  enters  on  the 
service,  the  master  cannot  be  held  liable  for  injur}'  to  the  servant  within  the  scope  of 
the  danger  which  both  the  contracting  parties  contemplated  as  incidental  to  the  employ- 
ment. The  rule  I  am  laying  down  goes  only  to  this,  that  the  danger  contemplated  on 
entering  into  the  contract  shall  not  be  aggravated  by  any  omission  on  the  part  of  the 
master  to  keep  the  machinery  in  the  condition  in  which,  from  the  terms  of  the  contract 
or  the  nature  of  the  employment,  the  servant  had  a  right  to  expect  that  it  would  be 
kept."  And  Byles,  J.,  said  :  "The  case  of  rrudly  v.  Fmoler,  3  M.  &  W.  1,  introduced 
a  new  chapter  into  the  law :  but  that  case  has  since  been  recognized  by  all  the  courts, 
including  the  court  of  error  and  the  House  of  Lords.  So  that  the  doctrine  there  laid 
down,  with  all  the  consequences  fairly  dedueible  from  it,  are  part  of  the  law  of  the 
land.  But  the  principles  laid  down  in  PrieMly  v.  Foider,  and  all  the  examples  there 
given  of  their  application,  relate  to  the  conveniences  and  casualties  of  ordinary  or 
domestic  life,  and  ought  not  to  be  strained  so  as  to  regulate  the  rights  and  liabilities 
arising  from  the  use  of  dangerous  machinery.  It  is  in  most  cases  impossible  that  a 
workman  can  judge  of  the  condition  of  a  complex  and  dangerous  machine,  [365]  wield- 
ing irresistible  mechanical  power ;  and,  if  he  could,  he  is  quite  incapable  of  estimating 
the  degree  of  risk  involved  in  diff'erent  conditions  of  the  machine  :  but  the  master  may 
be  able,  and  generally  is  able,  to  estimate  both.  The  master  again  is  a  volunteer,  the 
woikman  ordinarily  has  no  choice.  To  hold  that  the  master  is  responsible  to  his  work- 
man for  no  absence  of  cai'e,  however  flagrant,  seems  to  me  in  the  highest  degree  both 
unjust  and  inconvenient.  On  the  other  hand,  to  hold  that  the  master  warrants  the 
safety  and  proper  condition  of  the  machine,  is  equally  unjust  to  the  master;  for, 
no  degree  of  care  can  insure  perfect  safety  ;  and  it  is  equally  inconvenient  to  the 
public,  for  who  would  employ  such  machines  if  he  were  an  insurer  ?  It  seems  to  me 
that  the  true  rule  lies  midway  between  these  extremes,  and  I  therefore  agree  in  the 
conclusion  arrived  at  by  the  Lord  Chief  Justice."  A  dangerous  machine  is  very 
analogous  to  a  dangerous  compound  :  and  the  observations  made  by  the  judges  in  that 
case  there  are  equally  applicable  here.  [Byles,  J.  I  do  not  think'the  majority  of  the 
court  there  coincided  with  what  was  said  by  two  of  the  judges.]  The  question  was 
for  the  jury. 

Warton,  in  support  of  the  lule.  In  Paierson  v.  Wallace,  1  Macq.  748,  it  was  held 
that  a  master  is  bound  to  take  all  reasonable  precautions  to  secure  the  safety  of  his 
workmen ;  more  especially  if  the  work  be  of  a  dangerous  character,  and  the  persons 
engaged  proverbially  reckless  :  and  this  is  said  by  Lord  Cranworth  to  be  the  law 
of  England  no  less  than  that  of  Scotland.  But  the  law  of  England  does  not  make 
a  master  responsible  for  an  injury  resulting  to  a  workman  from  the  negligence  of 
a  fellow-servant:  JVirjmore  v.  Jay,  5  Exch.  354;  Gallaghtr  v.  Piper,  16  C.  B.  (N.  S.) 
669.  [Willes,  J.  In  Paterson's  Compendium  of  Eng-[366]-lish  and  Scotch  law,— 
a  work  always  spoken  of  with  the  highest  commendation,— p.  273,  the  law  of  the  two 
countries  is  said  to  be  the  same  in  this  respect.]     There  was  extremely  slender  evidence 


19  C.  B.  (N.  S.)  367.  MURPHY   1'.  SMITH  829 

that  Dehor  was  manager  of  the  defendant's  works  ;  and  none  whatever  that  the  plaintiff 
was  set  to  this  work  by  Dehor.  For  aught  that  appeared,  the  accident  was  the  result 
of  the  hoy's  own  mischievous  act.  [Byles,  J.  That  would  he  for  the  jurv.]  There 
was  no  evidence  which  ought  to  have  been  submitted  to  them. 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  made  absolute.  This  is  an 
action  to  recover  damages  foi-  an  injury  sustained  by  the  plaintiff  through  an  explosion 
of  certain  combustible  materials  in  the  defendant's  factory.  It  appears  that  the 
plaintiff,  a  boy  of  tender  years,  was  engaged  in  stirring  the  mixture  in  a  vessel  in  the 
presence  of  Dehor;  and,  according  to  the  evidence,  Dehor  was  clearly  guilty  of 
negligence  in  permitting  an  inexperienced  person  to  do  this,  and  would  have  been 
liable.  But  the  action  is  brought  against  Debor's  master :  and  the  question  for  our 
determination  is,  whether  the  master  is  responsible ;  the  law  being  clear,  that  a 
damage  caused  to  a  workman  by  reason  of  the  negligence  of  a  fellow-workman  imposes 
no  liability  upon  the  master.  That  was  very  elaborately  discussed  here  in  Gallaglier 
V.  Pq)er,  16  C.  B.  (N.  S. )  669,  where  all  the  cases  are  collected,  and  the  rule  as  to  the 
master's  liability  for  employing  incompetent  persons  or  furnishing  insufficient  materials 
was  very  much  considered.  The  question  is,  whether  Dehor  is  to  be  considered  as 
the  vice-principal  of  the  factoiy.  I  avoid  the  word  "  manager,"  which  is  an  ambiguous 
one,  and  may  mean  either  a  person  retained  generally  to  represent  the  principle  in 
his  absence,  or  one  who  has  the  superintendence  of  a  [367]  particular  contract  or  job, 
in  which  latter  case  he  would  be  in  no  different  position  from  that  of  a  fellow-workman. 
That  was  the  case  of  Gallagher  v.  Piper,  where  the  plaintiff  had  to  look  to  Mahony, 
the  foreman  of  the  scaffolders  under  Phear,  for  the  necessary  materials  to  construct 
the  scaffolding.  Phear,  ^vhose  omission  to  supply  sufficient  materials  caused  the  injury 
to  the  plaintiff,  was  held  to  stand  in  the  position  of  a  fellow- workman,  and  not  of  one 
who  was  put  to  represent  the  defendants  as  a  vice-principal.  Assuming  that  Dehor 
was  the  person  -svhose  negligence  caused  this  accident,  is  the  master  responsible? 
There  was  evidence  for  the  jury  that  Simlack  was  placed  by  the  defendant  in  the 
position  of  a  vice-principal.  If  the  case  had  rested  there,  I  should  have  been  inclined 
to  think  that  the  verdict  ought  to  stand.  The  contract  for  the  plaintiff's  service  was 
made  with  Simlack.  Dehor  was  a  workman  whose  duty  it  was  to  mix  the  materials 
which  exploded.  Was  there  any  evidence  to  fix  the  defendant  as  having  put  Dehor 
to  represent  him  at  the  factory  ?  The  evidence  on  the  subject  is  the  statement  of 
the  plaintiff,  who  said  that  Simlack  was  the  foreman  of  the  works  ;  and  that,  when 
Simlack  was  away,  Dehor  took  his  place.  Is  that  any  evidence  that  Dehor  was  a 
person  appointed  to  represent  the  defendant?  The  only  other  evidence  was  that, 
at  the  time  the  explosion  took  place,  Simlack  was  not  at  the  factory,  and  that  Dehor 
was.  Is  that  anv  evidence  that  Dehor  had  the  authority  I  speak  of?  For  aught  that 
appears,  Simlack  might  have  been  at  another  part  of  the  premises  at  the  moment. 
Upon  the  whole,  I  am  clearly  of  opinion  that  the  accident  was  the  result  of  Debor's 
negligence,  and  that  he  is  not  shewn  to  have  filled  any  other  position  ni  relation  to 
the  plaintiff  than  that  of  a  fellow-workman. 

[368]  WiLLES,  J.     I  am  entirely  of  the  same  opinion. 

Byles,  J.  I  also  concur  with  my  Lord,  and  do  not  think  it  is  necessary  to  add 
anything.  .  ,     4.. 

Keating,  J.  I  am  of  the  same  opinion.  There  was  abundant  evidence  tor  the 
jurv  of  negligence  on  the  part  of  Dehor :  but  I  much  doubt  whether  there  was  any 
evidence  upon  which  the  jury  could  reasonably  act,  to  shew  that  he  was  at  the  time 
filling  the  position  of  manager  or  representative  of  the  defendant,  the  common  employer. 
I  put  it  to  the  jury  whether  he  was  so  or  not,  and  they  found  111  the  afhrmative. 
But,  when  carefully  looked  at,  it  will  be  found  that  the  evidence  is  of  the  minutest 
possible  description.  It  did  not  appear  that  Simlack,  the  foreman,  was  away  from  tue 
premises  at  the  time,  or  that  Dehor  was  there  in  charge  of  them.  If  he  had  been 
left  in  general  charge  of  the  premises,  he  probably  would  not  have  been  engaged  in 
mixing  the  ingredients.  There  was,  upon  the  whole,  I  think,  no  evidence  upon  which 
the  jury  could  reasonably  act. 

Rule  absolute  to  enter  a  nonsuit. 
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[369]     Ex  PARTE  Eliza  Hall.     April  27th,  1865. 

1.  The  rule  of  Michaelmas  Term,  1862,  as  to  the  form  of  affidavits  on  acknowledg- 
ments  taken  under  the  statute  3  &  4  W.  4,  c.  74,  is  directory  only.— 2.  In  re  Cooper, 
18  C.  B.  (N.  S.)  220,  confirmed. 

Pulling,  Serjt.,  moved  that  the  registrar  might  be  directed  to  receive  and  file  an 
acknowledgment  taken  in  America  under  the  3  &  4  W.  4,  c.  74,  together  with  the 
affidavit  of  the  due  taking  thereof. 

The  officer  had  objected  to  receive  the  affidavit,  on  the  ground  that  it  was  not 
divided  into  paragraphs  and  numbered,  nor  drawn  up  in  the  first  person,  pursuant 
to  the  rule  of  Michaelmas  Term,  1862.— See  13  G.  B.  (N.  S.)  2. 

Per  Curiam.     That  rule  is  directory  only,  and  was  intended  so  to  be. 

There  was  a  further  objection,  viz.  that  the  affidavit  had  not  been  sworn  in  exact 
compliance  with  the  rule  of  Hilary  Term,  14  G.  3.  As  to  this  the  learned  Serjeant 
referred  to  Ex  parte  Mann,  7  Scott,  14,  In  re  Cooper,  18  C.  B.  (N.  S.)  220,  and  the 
rule  of  Hilary  Term,  1863,  13  C.  B.  (N.  S.)  404. 

The  Court,  upon  the  authority  of  In  re  Coopier,  allowed  the  documents  to  be  filed, 
the  Lord  Chief  Justice  intimating  that  "magistrate,"  in  the  rule  of  Hilary  Term, 
14  G.  3,  meant  any  person  duly  authorized  to  administer  oaths  at  the  place  where 
the  acknowledgment  is  taken. 

Fiat. 

[370]    In  re  Mary  Graham.     May  25th,  1865. 

An  order  for  the  conveyance  of  property  by  a  married  woman,  under  the  3  &  4  W.  4, 
c.  74,  s.  91,  mil  only  be  made  with  reference  to  a  contemplated  purchase. 

Bridge,  upon  an  application  that  Mrs.  Graham  might  be  at  liberty  to  convey  certain 
property  without  the  concurrence  of  her  husband,  under  the  3  &  4  W.  4,  c.  74,  s.  91, 
on  the  ground  that  he  had  several  years  ago  deserted  her  and  his  residence  was 
unknown, — part  only  of  the  propertj'  having  been  agreed  to  be  sold, — asked  for  an 
order  embracing  the  remaining  part  when  it  should  be  sold. 

Erle,  C.  J.  That  which  you  ask  has  never  been  done,  and  it  would  be  highly 
inconvenient  to  make  an  order  otherwise  than  with  reference  to  a  contemplated 
purchase. 

Byles,  J.     The  words  of  the  91st  section  point  to  some  specific  case. 

The  rest  of  the  court  concurring, 

Eule  as  to  the  general  order  refused. 


[371]    Ex  parte  Susannah  Andrews.    June  5th,  1865. 

Conveyance  of  separate  property  by  married  woman,  where  living  apart  by  sentence 
of  judicial  separation,  without  alimony,  &c. 

O'Malley,  Q.  C,  moved  for  a  rule  under  the  3  &  4  W.  4,  c.  74,  s.  91,  to  enable 
Mrs.  Susannah  Andrews  by  deed  or  surrender  to  dispose  of  certain  property,  to  which 
she  was  entitled  under  the  will  of  her  deceased  father,  without  the  concurrence  of  her 
husband,  on  the  groinid  that  he  was  living  separate  and  apart  from  her  by  decree  of 
judicial  separation  pronounced  by  the  court  for  Divorce  and  Matrimonial  Causes  on 
the  8th  of  June,  1864.  The  affidavit  stated  that  no  alimony  had  been  awarded  to 
the  lady,  that  her  husband  did  not  contribute  anything  towards  her  support,  and  that 
he  had  refused  to  concur. 

Per  Curiam.  All  the  conditions  to  entitle  Mrs.  Andrews  to  what  she  asks  seem 
to  have  been  complied  with. 

Fiat. 

End  of  Trinity  Term. 
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[372]  Cases  Argued  and  Determined  in  the  Court  of  Cojuion  Pleas  and 
IN  THE  Exchequer  Chamber,  in  Trinity  Vacation,  in  the  Twenty-Eighth 
AND  Twenty-Ninth  Years  of  the  Keign  of  Victoria. 

The  judges  who  usually  sat  in  banco  in  this  term  were,— Willes,  J.,  Byles    J. 
and  Keating,  J.  >     >  >     •. 

COLLES  AND  OTHERS  V.  EvANSON.     June  19th,  1865. 

A  plea,  under  the  14.5th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  to  an 
action  for  breaches  of  covenants  in  a  lease, — that  the  defendant  (the  lessee)  became 
bankrupt,  that  the  assignees  declined  to  take  the  lease,  and  that,  within  fourteen 
days  after  notice  thereof,  the  defendant  executed  a  surrender  (under  seal),  of  the 
demised  premises  to  the  lessors,  and  tendered  to  them  such  surrender,  and' offered 
to  deliver  up  the  possession  of  the  premises  to  them,— is  bad,  for  not'shewino-  the 
impossibilty  of  a  literal  compliance  with  the  conditions  of  the  section  ;  as  that  the 
lease  was  lost  or  destroyed,  or  the  like. 

The  first  count  of  the  declaration  stated  that,  by  an  indenture  of  lease  made 
between  the  plaintiffs  of  the  one  part,  and  the  defendant  of  the  other  part,  dated  the 
9th  of  March,  183.3,  the  plaintiffs  demised  and  leased  to  the  defendant  a  certain 
dwelling-house  and  [373]  premises,  to  hold  for  a  term  of  1000  years  from  the  25th 
of  March,  1833,  at  the  rent  during  the  said  term  of  1001.  per  annum,  to  be  paid  by 
two  equal  half-yearly  payments  of  501.  each,  on  every  25th  of  March  and  29th  of 
September  in  each  and  every  year  during  the  said  term,  over  and  above  all  taxes 
charges,  and  impositions  whatsoever  (quit-rent,  and  crown-rent  excepted) :  and  the 
defendant  thereby  covenanted  and  agreed  to  and  with  the  plaintiffs  that  he  the 
defendant  should  and  would  from  time  to  time  during  the  term  thereby  granted  well 
and  truly  pay  unto  the  plaintiffs,  their  heirs  and  assigns,  &c.,  the  said  reserved  rent  of 
1001.  on  the  said  davs  appointed  for  the  payment  thereof  as  before  mentioned,  over 
and  above  all  such  taxes,  charges,  and  impositions  as  aforesaid ;  and  also  that  he  the 
defendant,  his  executors,  administrators,  and  assigns,  at  their  own  proper  costs  and 
charges  (but  in  the  joint  names  of  himself  or  themselves,  and  of  such  person  as  from 
time  to  time  during  the  said  tenancy  they  the  plaintiffs,  their  heirs  and  assigns,  or 
the  majority  of  them,  should  in  writing  nominate  and  appoint,  such  person  being  one 
or  other  of  the  said  lessors,  the  plaintiffs,  their  respective  heirs  or  assigns),  should 
forthwith  effect,  and  thenceforth  from  time  to  time  and  at  all  times  during  the  con- 
tinuance of  the  said  term  maintain,  with  the  Globe  Insurance  Company,  or  any  other 
insurance  company  to  be  approved  of  by  the  consent  in  writing  first  obtained  of  the 
majority  of  them  the  plaintiffs,  their  heirs  and  assigns,  some  one  of  the  insurance 
companies  having  an  office  in  the  city  of  Dublin,  as  long  as  there  should  be  such,  to 
be  preferred,  a  policy  of  insurance  whereby  and  wherein  the  said  thereby  demised 
house,  together  with  all  buildings  and  other  insurable  erections  then  or  thereafter 
about  to  be  thereunto  added  so  as  to  form  connected  parts  thereof,  might  and  should 
[374]  be  insured  against  any  loss  by  the  casualties  of  fire,  to  the  amount  of  15001. 
at  the  least,  and  wherein  and  whereby  the  said  thereliy  demised  coach-house,  stable, 
and  detached  offices,  together  with  all  buildings  and  other  insurable  erections  then 
or  thereafter  about  to  be  thereunto  added,  so  as  to  form  connected  parts  thereof, 
might  and  should  in  like  manner  be  insured  against  any  loss  by  the  casualties  of  fire 
to  the  amount  of  2001.,  both  insurances  together  amounting  to  the  sum  of  17001.; 
and  in  case  that  he  the  defendant,  his  executors,  administrators,  and  assigns,  should 
leave  unpaid  the  annual  sum  or  other  premium  necessary  to  maintain  such  insurance 
as  aforesaid  for  the  space  of  twenty-four  hours,  to  be  computed,  &c.,  or  should  not 
from  time  to  time  at  the  request  of  them  the  plaintiffs,  their  heirs  and  assigns,  produce 
a  receipt  or  other  voucher  for  the  payment  of  such  insurance  for  the  then  current 
year,  then  it  should  be  lawful  for  them  or  any  of  them  the  plaintiffs,  their  heirs  or 
assigns,  to  pay  the  same  to  the  insurance  company  aforesaid,  or  to  any  other  insurance 
company  as  aforesaid,  and  forthwith  double  the  amount  of  such  insurance  premium 
so  to  be  paid  to  have,  recover,  and  receive  (with  all  costs  consequent  upon  such  pay- 
ment as  aforesaid),  of  and  from  him  the  defendant,  his  executors  and  assigns :  Aver- 
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ment,  that,  although  the  plaintiffs  had  done  all  things  necessaiy,  and  all  things  and 
conditions  had  happened  and  been  performed  necessary,  and  all  times  had  elapsed 
and  passed  necessary,  to  entitle  the  plaintiffs  to  have  the  said  covenants  performed 
and  observed,  and  to  have  the  defendant  do  and  pei'form  the  several  matters  and  things 
thereinafter  alleged  not  to  have  been  done  or  performed  by  him,  and  to  maintain  the 
action  for  the  several  breaches  and  causes  of  action  thereinafter  mentioned :  Breach, 
that  half-yearly  payments  of  the  said  rent,  amounting  in  the  whole  to  the  [375]  sum 
of  1001.,  Were"  due  and  unpaid  :  and  that,  although  an  insurance  against  loss  by  the 
casualties  of  fire  was  effected  by  the  defendant,  or  his  assigns,  with  such  insurance 
company  as  was  in  the  said  indenture  provided  for,  and  otherwise  in  accordance  with 
the  provision  of  the  covenant  in  that  behalf  thereinbefore  set  forth  ;  yet  the  defendant 
and  his  assigns  on  two  different  occasions  left  unpaid  the  annual  sum  or  premium 
necessary  to  maintain  such  insurance  for  the  space  of  twenty-four  hours  and  upwards, 
computed  as  aforesaid  ;  and  thereupon  the  plaintiffs,  in  pursuance  of  the  powers 
reserved  to  them  by  the  said  indenture  in  that  behalf,  on  each  of  the  said  two  occasions 
paid  the  amount  of  such  annual  sum  or  premium,  amounting  on  each  occasion  to  the 
sum  of  41.  5s.,  to  the  said  insurance  company,  and  all  things  were  done  and  happened, 
and  all  times  elapsed  necessary  to  entitle  the  plaintiffs  to  receive  from  and  be  paid 
by  the  defendant  double  the  amount  of  such  annual  sum  or  premiums  so  paid,  amounting 
in  the  whole  to  the  sum  of  171.,  but  the  defendant  had  not  paid  the  same. 

Fourth  plea,  to  the  first  count, — that,  after  the  making  of  the  said  indenture  of 
lease  in  the  declaration  mentioned,  and  before  the  said  half-yearly  payments  of  the 
rent  in  the  said  first  breach  of  the  first  count  in  that  behalf  mentioned  respectively 
became  due  and  payable,  and  also  before  the  said  two  annual  sums  or  premiums  in 
the  said  second  breach  of  the  said  first  count  mentioned  respectively  liecame  due  and 
payable,  the  defendant,  being  a  debtor  within  the  meaning  of,  and  being  subject  to, 
the  statutes  then  in  force  concerning  bankrupts,  duly  petitioned  the  court  of  bankruptcy 
for  the  Exeter  di-strict  (within  which  district  the  defendant  had  resided  for  the  six 
months  next  immediately  preceding  the  time  of  filing  such  petition)  for  adjudication 
of  bankruptcy  against  him-[376]-self,  and  such  petition  was  before  the  times  aforesaid 
duly  filed  of  record  in  the  said  district  court  of  bankruptcy  according  to  the  statutes 
in  force  in  that  behalf,  and  was  prosecuted  as  directed  by  the  act  in  force  in  that 
behalf ;  that  such  proceedings  were  had  in  the  matter  of  the  said  petition,  that  the 
defendant  was  before  the  times  aforesaid  by  the  said  court  duly  and  according  to  the 
statutes  in  force  in  that  behalf  adjudged  bankrupt,  and  an  assignee  of  the  defendant's 
estate  and  effects  was  before  the  times  aforesaid  duly  and  according  to  the  said 
statutes  in  force  in  that  behalf  chosen  at  the  first  meeting  of  the  defendant's  creditors 
by  a  majority  in  value  of  the  creditors  of  the  defendant  who  had  proved  debts,  and 
that  the  said  election  of  the  said  assignee  was  duly  and  according  to  the  act  in  force 
in  that  behalf  accepted  by  the  person  so  elected,  and  was  confirmed  b\'  the  said  court 
of  bankruptcy  ;  and  the  said  court  did,  before  the  times  aforesaid,  duly  and  according 
to  the  said  act  in  that  behalf,  by  a  certificate  under  the  hand  of  the  commissioners 
and  the  seal  of  the  court  declaie  the  said  creditors'  assignee  to  have  been  duly  elected, 
and  appoint  him  to  the  said  office  accordingly  :  Averment,  that  all  things  having  been 
done,  and  all  events  having  happened,  and  all  times  having  elapsed,  necessary  lo 
entitle  the  defendant  to  receive  his  order  of  discharge  according  to  the  act  in  force  in 
that  behalf,  the  said  court  duly  and  according  to  the  said  act,  and  before  this  suit, 
made  and  granted  to  the  defendant  an  order  of  discharge  according  to  the  statute 
in  force  in  that  behalf;  that,  after  the  .said  appointment  of  the  said  creditors'  assignee 
of  the  estate  and  effects  of  the  defendant  as  thereinbefore  mentioned,  and  before  this 
suit,  the  said  assignee  of  the  estate  and  effects  of  the  defendant  declined  to  take  the 
said  lease  in  the  declaration  mentioned,  or  the  benefit  thei-eof ;  and  that  [377] 
within  fourteen  days  aftei-  the  defendant  had  notice  that  the  said  assignee  had  so 
declined,  and  before  this  suit,  he  the  defendant  duly  made  and  executed  and  delivered 
a  certain  deed  under  his  seal,  whereby  he  the  defendant  surrendered  to  the  plaintiffs 
the  said  demised  premises,  and  all  the  residue  of  the  said  term  then  to  come  and  unex- 
pired therein,  and  all  his  the  defendant's  estate  and  interest  therein,  and  was  then  and 
before  this  suit  ready  and  willing  to,  and  tendered  and  offered  to  deliver  the  said  deed 
to  the  plaintiffs,  and  at  the  same  time  offered  to  deliver  up  possession  of  the  said 
premises  to  the  plaintiffs  accordingly. 

The   plaintiffs  demurred    to   this   plea,  the  ground  of   demurrer  alleged  in  the 
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margin  being,  "that  the  plea  does  not  shew  that  the  defendant  deh'vered  up  or 
offered  to  deliver  up  the  indenture  of  lease,  or  otherwise  brought  himself  within  the 
provisions  of  s.  1-45  of  the  Bankrupt  Law  Consolidation  Act,  1849."     Joinder. 

Horace  Lloyd,  in  support  of  the  demurrer  (a).     The  [378]  defendant  does  not  by 
his  fourth  plea  bring  himself  within  the  14.5th  section  of  the  Bankrupt  Law  Consolida- 
tion Act,  1849,  12  &  13  Vict.  c.  106.     That  section  enacts,  "that,  if  the  assignees  of 
the  estate  and  effects  of  any  bankrupt  having  or  being  entitled  to  any  land  either 
under  a  conveyance  to  him  in  fee  or  under  an  agreement  for  such  conveyance,  subject 
to  any  perpetual  yearly  rent  reserved  by  such  conveyance  or  agreement,  or  having  or 
being  entitled  to  any  lease  or  agreement  for  a  lease,  shall  elect  to  take  such  land  or 
the  benefit  of  such  con\eyance  or  agreement,  or  such  lease  or  agreement  for  a  lease,  as 
the  case  may  be,  the  bankrupt  shall  not  be  liable  to  pay  any  rent  accruing  after  the 
issuing  of  the  fiat  or  tiling  of  the  petition  for  adjudication  of  bankruptcy  against  him, 
or  to  be  sued  in  respect  of  any  subsequent  non-observance  or  non-performance  of  the 
conditions,  covenants,  or  agreements  in  any  such  conveyance  or  agreement,  or  lease 
or  agreement  for  a  lease ;  and,  if  the  assignees  shall  decline  to  take  such  land,  or  the 
benefit  of  such  conveyance  or  agreement,  or  lease  or  agreement  for  lease,  the  bankrupt 
shall  not  be  liable,  if,  within  fourteen  days  after  he  shall  have  had  notice  that  the 
assignees  have  declined,  he  shall  deliver  up  such  conreyance.  or  agreement,  or  lease  or 
agreement  for  lease,  to  the  person  then  entitled  to  the  rent,  or  having  so  agreed  to  convey  or 
lease,  as  the  ease  may  be,"  &c.     To  entitle  the  bankrupt  to  the  benefit  of  that  section, 
he  must  strictly  comply  with  the  condition.     In  Slack  v.  Sharpe,  8  Ad.  &  E.  366, 
3  N.  &  P.  390,  it  was  held  that  an  ofl'er  to  deliver  up  possession  of  the  premises,  in 
the  case  of  a  parol  demise,  was  a  sufficient  compliance  with  the  cor-[379]-responding 
section  (75)  of  the  6  G.  4,  c.   16.     Two  subsequent  cases,   however,   have  thrown 
considerable  doubt  upon  the  accuracy  of  that  decision.      But  there    is   a   marked 
distinction  between  the  case  of  an  unwritten  and  a  written  demise.     In  the  former 
case,  unless  the  bankrupt  can  release  himself  by  abandoning  possession  of  the  premises, 
he  cannot  discharge  himself  at    all :    but,  at  all  events.  Slack  v.  Sharpe  does  not 
warrant  the  notion  that,  where  there  is  a  deed  in  existence,  as  here,  anything  short 
of  an  absolute  compliance  with  the  statute  will  do.     Li  Briggs  v.  So%L'rij,  8  M.  &  W. 
729,  739,  Parke,  B.,  intimates  that,  but  for  the  case  of  Slack  v.  Sharpe,  he  would  have 
been  of  opinion  that  the  case  of  an  occupation  under  a  parol  demise  did  not  fall 
within  the  statute,  but  that,  after  the  decision  of  the  court  of  Queen's  Bench  in  that 
case,  he  should  be  unwilling  so  to  decide,  without  taking  more  time  to  consider  the 
point :  and  Alderson,  B.,  said  that  he  felt  himself  bound  by  the  authority  of  that 
ease,  although    he  did  not  entirely  concur  in  the  reasons  assigned  by  the  court  for 
their  judgment.     In  Maples,  App.,  Pepper,  liesp.,  18  C.  B.  177,  the  tenant  of  premises 
(under  a  demise  from  year  to  year)  was  permitted  by  the  landlord  to  make  a  communi- 
cation through  the  paVty-wall  to  an  adjoining  house,  and  to  make  other  alterations, 
upon  condition  that  he  should  at  the  termination  of  his  tenancy  restore  the  premises 
to  their  original   state.     Some  years  afterwards,  the  tenant  became  bankrupt,  and, 
shortly  after  his  bankruptcy,  the  assignees  declining  to  take  the  premises,  gave  notice 
to  the"  landlord  that  he  would  deliver  up  possession  of  the  premises  to  him  under 
s.  14-5  of  the  Bankrupt  Law  Consolidation  Act,  1849  :  and  it  was  held  by  this  court 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were  as 
follows : — 

"  1.  That  the  fourth  plea  is  bad  in  substance,  for  not  shewing  that  the  defendant 
was  in  any  manner  relieved  from  his  obligations  under  the  lease  : 

"  2  That  in  order  to  his  being  so  relieved,  it  was  necessary  that  the  defendant 
should  shew  i-jy  his  plea  that  he  had  complied  with  and  brought  himself  within  the 
provisions  of  the  14.5th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849;  and 
that,  on  the  contrary,  the  plea  shews  that  he  has  not  done  this  : 

"  3.  That,  in  order  to  comply  with  and  bring  himself  withm  the  provisions  of  the 
before-mentioned  section,  it  was  neces.sary  (among  other  things)  that  the  defendant 
should  actually  deliver  up  the  lease  or  agreement  for  a  lease  to  the  person  then 
entitled  to  the  rent;  and  that  it  was  not  sufficient  to  make  and  execute  and  deliver 
the  deed  of  surrender  mentioned  in  the  said  plea,  and  to  offer  to  deliver  such  deed  of 
surrender  to  the  plaintiffs,  and  to  offer  to  deliver  up  possession  of  the  premises  to  the 
plaintiffs." 

C.  P.  XXII.— 27 
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that  the  condition  or  agreement  above  specified,  to  restore  the  premises  to  their 
previous  state,  was  not  a  condition  [380]  or  agreement  within  that  section. 
Crowder,  J.,  in  giving  judgment,  said  :  "But  for  the  case  of  Shick  v.  Shaqic,  and  those 
cases  which  have  followed  it,  I  must  own  I  should  have  thought  the  condition,  to 
satisfy  that  section,  must  be  in  some  written  document :  but,  at  all  events,  it  must 
be  in  the  lease  or  agreement."  In  Manning  \.  Flight,  .3  B.  &  Ad.  211,  in  covenant 
for  rent,  the  defendants  pleaded  that,  before  the  rent  became  due,  the  defendants  by 
deed  assigned  all  their  interest  in  the  demised  premises  to  one  Barnard,  subject  to 
the  payment  of  the  rent  and  performance  of  the  covenants  contained  in  the  lease  ;  and 
that  Barnard  by  the  assignment  covenanted  to  pay  the  rent  and  perform  the  covenants 
contained  in  the  lease  ;  that  the  defendants  delivered  the  lease  to  Barnard,  and  he 
accepted  the  same,  and  entered  on  the  premises  by  virtue  of  the  assignment :  the  plea 
then  went  on  to  state  that  Barnard  became  bankrupt,  and  that  the  arrears  of  rent 
accrued  after  the  date  of  the  commission  ;  that  the  assignees  declined  the  lease  ;  and 
that  the  bankrupt,  within  fourteen  days  after  notice  of  that  fact,  delivered  up  such 
lease  to  the  plaintiffs,  the  devisees  of  the  reversion.  It  was  held  that  this  was  a  bad 
plea,  ina.smuch  as  the  statute  did  not  put  an  end  to  the  lease,  but  merely  discharged 
the  bankrupt  from  any  subsequent  pa3'mentof  the  rent  or  observance  of  the  covenants. 
There  can  be  no  reason  why  the  section  should  be  extended  beyond  its  language. 

Coleridge,  Q.  C,  contr^(a).  The  question  is  whether,  [381]  in  order  to  satisfy 
the  requirements  of  the  14.5th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849, 
the  actual  paper  or  parchment  must  be  delivered  up.  Slack  v.  Sharjie  shews  that  an 
offer  to  deliver  up  possession  of  the  premises  is  enough  where  the  premises  are  held 
by  parol  :  and  that  case  is  an  authority  binding  upon  this  court.  A  surrender  by 
act  and  operation  of  law  puts  an  end  to  the  demise,  and  extinguishes  all  rights  under 
the  lease,  if  the  premises  are  held  under  a  lease :  see  Grimman  v.  Legge,  8  B.  &  C.  324, 
2  M.  &  E.  438,  and  many  other  cases.  [Byles,  J.  There  is  no  doubt  about  that.] 
The  delivery  up  of  the  lease,  and  possession  of  the  premises  with  it,  clearly  operates 
as  a  surrender  by  act  and  operation  of  law  :  see  Ltjon  v.  Beed,  13  M.  &  W.  285,  and 
the  cases  referred  to  in  the  notes  to  Doe  v.  Oliver;  and  The  Duchess  of  Kingston's  case,  in 
2  Smith's  Leading  Cases,  5th  edit.  714  et  seq.  Suppose  the  lease  assigned  to  a  person 
who  had  gone  to  Australia  with  it.  It  would  be  impossible  in  that  case  to  deliver  up 
the  parchment.  But,  would  not  a  surrender  bj'  act  and  operation  of  law,  and  a 
delivery  up  or  an  offer  to  deliver  up  possession  of  the  premises,  be  enough  to  .satisfy 
the  words  of  the  145th  section  ?  [Byles,  J.  The  plea  alleges  the  execution  of  a  deed 
of  surrender,  a  tender  of  the  deed,  and  an  offer  to  deliver  up  the  possession  of  the 
premises.]  Yes.  The  whole  legal  right  is  extinguished  by  what  has  been  done. 
What  more  can  be  necessary?  Suppose  the  defendant  had  delivered  up  the  lease,  but 
not  the  actual  possession  of  the  premises, — would  that  be  a  sufficient  compliance  with 
the  act  ?  It  is  submitted  that  it  would  not,  and  yet  the  ivmrls  of  the  section  would 
be  satisfied.  The  words,  therefore,  are  not  to  be  looked  at,  but  the  [382]  general 
scope  and  object  of  the  enactment.  The  plea  shews  that  the  defendant  has,  as  far  as 
he  could  do  so,  complied  with  all  the  substantial  requisites  of  the  statute.  The 
surrender  operates  an  extinguishment  of  the  defendant's  legal  estate.  [Byles,  J. 
Only  if  it  is  accepted.  Willes,  J.  Slack  v.  Sharpe  shews  that  there  may  be  a  com- 
pliance with  the  statute  cy  pres.  This  plea,  however,  does  not  allege  facts  which 
amount  to  a  compliance  cy  pres.  It  is  consistent  with  all  that  is  alleged,  that  the 
defendant  is  keeping  the  lease  in  his  own  possession.  He  cannot  give  up  a  lease 
which  he  has  assigned.  And  the  plea  cannot  be  helped  by  an  amendment.]  It  is 
submitted  that  enough  is  shewn  to  constitute  a  defence. 

Willes,  J.  This  is  an  action  by  the  lessors  against  the  lessee  for  breaches  of 
covenants  in  a  lease  under  seal,  to  which  there  is  a  plea  professedly  founded  upon 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as 
follows  : — 

"  1.  That  it  appears  on  the  face  of  the  plea  that  the  plaintiffs  could  have  had  both 
a  surrender  and  actual  possession  of  the  premises,  and  all  the  defendant's  interest 
therein  : 

"  2.  That  delivei'ing  a  deed  of  surrender  of  the  whole  of  the  defendant's  interest, 
coupled  with  a  delivery  of  possession,  was  equivalent  to  a  delivery  up  of  the  lease, 
within  the  meaning  of  the  statute." 
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the  Uoth  section  of  the  Bankrupt  Law  Consolidation  Act,  12  &  13  Vict  c  106 
stating  that  the  lessee  (the  defendant)  had  become  bankrupt,  that  the  assignees 
declined  to  take  the  lease,  and  that,  within  fourteen  days  after  he  had  notice  that  the 
assignees  so  declined  to  take  the  lease,  he  executed  a  deed  of  surrender  of  the  demised 
premises  to  the  lessors,  and  tendered  the  deed  to  them,  and  offered  to  deliver  up  to 
them  the  possession  of  the  premises.  There  is  uo  statement  that  the  deed  was  lost 
or  destroyed,  or  that  any  circumstances  existed  which  prevented  the  bankrupt  from 
giving  up  the  lease  to  the  lessors  ;  and  on  that  ground  the  plea  appeals  to  me  to  be  bad, 
because  the  clause  of  the  statute  in  question,  dealing  apparently  with  the  case  of  a 
lease  or  agreement  for  a  lease,  which  seems  to  imply  the  creation  of  the  relation  of 
landlord  and  tenant  by  a  document  in  writing,  gives  a  discharge  to  the  bankrupt  on 
his  giving  up  the  lease  or  agreement  [383]  in  writing.  If  that  section  requires  a 
literal  compliance,  and  only  extends  to  a  lease  in  writing,  it  is  clear  that  the  bankrupt 
is  not  discharged  from  his  covenants  unless  he  hands  over  to  the  lessor  the  document 
itself.  As  we  are  dealing  with  an  exception  in  the  statute,  it  is  not  possible  for  us  to 
say  that  the  bankrupt  is  discharged  by  a  compliance  with  the  requirements  of  the 
section  cy  pres,  by  shewing  the  impossibility  of  delivering  the  lease,  and  surrendering 
the  actual  interest  in  the  term.  But  the  case  of  Slack  v.  Shaqie,  8  Ad.  &  E.  366,  3 
N.  &  P.  390,  ceitainly  puts  a  different  construction  upon  the  statute  ;  and  I  am  far 
from  saying  that  that  case  was  not  rightly  decided.  The  court  of  Queen's  Bench 
there  dealt  with  the  U-oth  section  of  the  Bankrupt  Act  of  1849  in  this  way:  they 
held  that  the  object  of  the  statute  being  to  relieve  the  bankrupt  from  his  debts  and 
engagements,  they  would  give  effect  to  such  paramount  intention  where  the  interest 
was  created  by  parol,  by  saying  that  the  statute  was  complied  with  by  the  bankrupt's 
giving  up  the  estate  created,  and  the  lease  or  agreement,  ^f  any,  and  that,  where  there 
was  no  lease  or  agreement  in  writing,  the  bankrupt  might  discharge  himself  by 
giving  up  the  possession  of  the  subject-matter  of  the  demise.  It  has  been  urged  on 
the  part  of  the  defendant  here  that  we  ought  to  act  upon  the  authority  of  that  case, 
and  give  judgment  in  favour  of  the  plea,  because  he  has  complied  with  the  statute  as  far 
as  he  could,  by  executing  a  deed  of  surrender  of  the  demised  premises,  and  offering 
to  deliver  up  the  possession  to  the  lessors.  But,  in  order  to  complete  that  defence 
founded  upon  the  statute,  as  explained  by  the  case  of  Slack  v.  Sharpe,  the  defendant 
should  have  gone  on  and  shewn  that  there  was  no  lease  or  agreement  in  writing  so 
that  the  statute  could  be  literally  complied  with,  as  well  as  a  surrender  and  oHer  of 
the  surrender.  Here  the  plea  [384]  shews  the  latter,  but  not  the  former.  The  plea, 
therefore,  fails,  for  not  shewing  the  impossibility  of  a  strict  and  literal  compliance 
with  the  statute,  by  delivering  up  the  lease. 

The  rest  of  the  court  concurring. 

Judgment  for  the  defendant. 

William  Pearson,  Appellant;  Jesse  Tazewell,  Respondent.    June  24th,  1865. 

[S.  C.  13  L.  T.  158;  14  W.  E.  39.] 

By  a  local  turnpike  act  (3  G.  4,  c.  Ixv.),  the  following  tolls  (amongst  others)  were 
imposed, — "  1.  For  every  horse,  &c.  drawing  any  coach,  barouche,  sociable,  berlin, 
chariot,  landau,  chaise,  calash,  chair,  phaeton,  caravan,  taxed-cart,  hearse,  litter,  or 
other  such  light  carriage  {except  stage-coaches),  a  sum  not  exceeding  4^-d.  : — 2.  For 
every  horse,  &c.  drawing  any  stage-coach  licensed  to  carry  in  the  whole,  inside  and 
outside,  not  more  than  nine  passengers,  a  sum  not  exceeding  4^d.  : — 3.  For  every 
horse,  &c.  drawing  any  stage-coach  licensed  to  carry  in  the  whole,  inside  and  outside, 
more  than  nine,  and  not  exceeding  sixteen  passengers,  a  sum  not  exceeding  6d.  : — 
4.  For  every  horse,  &c.  drawing  any  stage-coach  licensed  to  carry  in  the  whole, 
inside  and  outside,  more  than  sixteen  passengers,  a  sum  not  exceeding  8d.  : — 5. 
— For  every  horse,  &c.  drawing  any  caravan,  tilted-waggon,  tilted-cart,  or  other 
carriage  employed  in  carrying  passengers  for  a  fare,  a  sum  not  exceeding  4id. — 
1 1 .  For  every  ^stage-coach  or  other  public  carriage  having  more  passengers  than  the 
same  is  licensed  to  carry,  or  having  a  greater  weight  of  luggage  upon  the  top  of  the 
same  than  is  authorized  by  law,  or  having  passengers  riding  upon  the  top  of  such 
luggage,"  double  the  usual  toll. — A  subsequent  clause  provided  that  no  person 
should  pay  toll  more  than  once  in  any  one  day  for  passing  and  re-passing  with  the 
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same  horse  or  horses  :  and  s.  40  provided  that  the  tolls  should  be  payable  for  or  in 
respect  of  all  shige-coaches  and  other  such  public  carriages  licensed  or  not  licensed,  for 
every  time  of  passing  and  re-passing  through  the  same  turnpike  on  the  same  day  " 

A.,  a  carrier,  travelled  to  and  from  Ashcott  and  Bridgewater  three  times  a  week 

with 'a  light  covered  spring  van  on  four  wheels,  drawn  by  one  horse  (for  which  he 
paid  duty  under  the  IG  &  17  Vict.  c.  90,  sched.  D.),  which  did  not  travel  more 
than  four  miles  an  hour,  and  which  was  principally  and  bona  fide  used  for  the 
carrying  of  goods  and  merchandize,  but  occasionally  also  for  conveying  passengers 
for  a  fare,  never  more  than  six : — Held,  that  he  was  not  liable,  under  s.  40  of  the 
local  act,  to  return-toll. 

At  a  petty  session  holden  for  the  borough  of  Bridgewater,  in  the  county  of 
Somerset,  on  Monday  the  •24th  of  April,  186.5,  before,  &e.,  an  information  preferred 
by  [385]  'Tesse  Tazewell  (hereinafter  called  the  respondent)  against  William  Pearson 
(hereinaftei'  called  the  appellant,  under  s.  55  of  the  3  (i.  4,  c.  1 26,  the  General 
Turnpike  Act,  charging  for  that  he  the  appellant,  then  being  collector  of  the  tolls  at 
the  Bridgewater  Eastern  turnpike-gate  in  the  said  borough  of  Bridgewater,  did  on  the 
18th  of  April  then  instant  demand  and  take  from  the  said  i-espondent  a  greater  toll, 
viz.  4Jd.,  than  he  was  authorized  to  do  under  the  powers  of  any  act  of  parliament, — 
was  heard  and  determined  by  the  justices,  the  appellant  being  represented  by  his 
attorney  ;  and  upon  such  hearing  the  said  appellant  was  duly  convicted  of  the  said 
offence";  and  the  justices  adjudged  him  to  pay  the  sum  of  4|d.,  being  the  toll 
excessively  taken,  the  sum  of  2s.  6d.,  to  be  paid  and  applied  according  to  law,  and 
also  to  pay  to  the  respondent  his  costs  in  that  behalf. 

The  appellant  being  dissatisfied  with  the  decision,  the  following  case  was  stated, 
pursuant  to  the  20  &  21  Vict.  c.  43  :— 

At  the  hearing  of  the  aforesaid  information,  it  was  proved  on  the  part  of  the 
informant,  the  respondent  in  this  appeal,  that  he  was  a  common  carrier,  living  at 
Ashcott,  about  nine  miles  from  Bridgewater,  and  travelling  to  Bridgewater  and  back 
three  days  in  each  week,  with  a  light  covered  one-horse  spring  tilted-van  on  four 
wheels,  having  two  movable  seats,  which  could  be  put  up  or  down  as  occasion  required, 
with  a  small  entrance  in  front,  and  which  was  principally  and  bona  fide  used  for  and 
in  the  carrying  of  goods,  wares,  or  merchandize,  whereby  he  sought  his  livelihood, 
but  occasionally  also  used  in  conveying  passengers  for  hire  :  and,  on  cross-examination, 
he  stated  that  the  said  tilted-van  was  capable  of  conveying  as  many  as  six  passengers, 
but  the  average  taken  was  not  more  than  two  ;  that  he  charged  a  fare  of  9d.  to  each 
pas-[386]-senger  from  Ashcott  to  Bridgewater  and  vice  versa,  and  smaller  fares 
varying  with  the  distance  for  passengers  over  shorter  portions  of  his  route  ;  that  he 
did  not  travel  more  than  four  miles  an  hour;  that,  on  the  18th  of  April  then  instant, 
he  passed  through  Bridgewater  Eastern  gate,  kept  by  the  appellant,  on  his  way  to 
Bridgewater  with  the  said  tilted-van  and  one  horse,  and  produced  a  ticket  denoting 
payment  of  the  toll  of  4Ad.  at  another  gate  which  clears  the  appellant's  gate  ;  that,  on 
his  return  the  same  day  with  the  same  tilted-van  and  the  same  horse,  and  having  no 
passenger,  the  appellant  demanded  from  him  a  back  toll  of  4id.,  on  the  ground  that 
the  said  tilted  van  was  a  "  stage-coach  or  other  such  public  carriage,"  within  the 
meaning  of  the  proviso  in  the  local  act  hereinafter  mentioned,  and  that  he  paid  it 
under  protest ;  that  the  respondent's  van  is  not  licensed  as  a  stage-coach,  but  he  pays 
a  duty  of  21.  6s.  Sd.  under  Schedule  D.  of  the  16  &  17  Vict.  c.  90,  which  enacts  that 
duty  shall  be  paid  "  For  every  carriage  used  by  any  common  carrier  principally  and 
bona  fide  for  and  in  the  carrying  of  goods,  wares,  or  merchandize  whereby  he  shall 
seek  a  livelihood,  where  such  carriage  shall  be  occasionally  only  used  in  conveying 
passengers  for  hire,  and  in  such  manner  that  the  stage-carriage  duty,  or  any  composi- 
tion for  the  same,  shall  not  be  payable  under  any  licence  by  the  commissioners  of 
inland  revenue, — where  such  last-mentioned  carriage  shall  have  four  wheels,  21.  6s.  8d." 

The  tolls  imposed  by  the  local  turnpike-act,  3  G.  4,  c.  Ixv.  s   34,  are  as  follows  : — 

"  1.  For  every  horse  or  other  beast  drawing  any  coach,  barouche,  sociable,  berlin, 
chariot,  landau,  chaise,  calash,  chair,  phaeton,  caravan,  taxed-cart,  hearse,  litter,  or 
other  such  light  carriage  {except  stage-coaches),  a  sum  not  exceeding  the  sum  of  4id.  : 

[387]  "  2.  For  every  horse  or  other  beast  drawing  any  stage-coach  licensed  to 
carry  in  the  whole,  inside  and  outside,  not  more  than  nine  passengers,  a  sum  not 
exceeding  the  sum  of  4^. : 
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"  3.  For  every  horse  or  other  beast  drawing  any  stage-coach  licensed  to  carry  in 
the  whole,  inside  and  outside,  more  than  nine,  and  not  exceeding  sixteen  passengers, 
a  sum  not  exceeding  the  sum  of  6d. : 

"  4.  For  every  horse  or  other  beast  drawing  any  stage-coach  licensed  to  carry  in 
the  whole,  inside  and  outside,  more  than  sixteen  passengers,  a  sum  not  exceeding 
the  sum  of  8d.  : 

"  5.  For  every  horse  or  other  beast  drawing  any  caravan,  tilted-waggon,  tilted- 
cart,  or  other  carriage  employed  in  carrying  passengers  for  a  fare,  a  sum  not  exceeding 
the  sum  of  lid. : 

"11.  For  every  stage-coach  or  other  public  carriage,  having  more  passengers  than 
the  same  is  licensed  to  carry,  or  having  a  greater  weight  of  luggage  upon  the  top  of 
the  same  than  is  authorized  by  law,  or  having  passengers  riding  upon  the  top  of  such 
luggage,  double  the  toll  otherwise  chargeable  upon  the  horses  drawing  such  coach  or 
other  carriage." 

By  the  39th  section  it  is  provided  "  that  no  person  shall  be  subject  to  the  payment 
of  toll  more  than  once  in  anv  one  day  for  passing  and  re-passing  with  the  same  horse 
or  horses  through  the  same  turnpike,  except  as  hereinafter  mentioned,  such  person  or 
persons  producing  a  note  or  ticket  denoting  the  payment  of  such  toll,  and  which  note 
or  ticket  the  collectors  of  the  tolls  are  hereby  required  to  deliver  gratis  on  payment  of 
the  tolls  as  hereinafter  mentioned." 

By  the  40th  section  it  is  enacted  as  follows: — "Provided,  nevertheless,  and  be  it 
further  enacted,  that  the  tolls  shall  be  payable  for  or  in  respect  of  all  atage-coaches  and 
other  mch  public  carriages,  licensed  or  not  [388]  licensed,  for  every  time  of  passing  and 
re-passiug  through  the  same  turnpike  on  the  same  day  ;  and  that  the  said  tolls  shall 
be  payable  for  or  in  respect  of  all  post-chaises  and  other  carriages  travelling;  for  hire, 
for  passing  and  re-passing  through  the  same  turnpike  on  the  same  day,  upon  every 
time  of  a  new  hiring  of  such  post-chaises  or  carriages  last  mentioned,  on  a  ticket  being 
produced  denoting  a  new  hiring." 

It  was  contended  on  the  part  of  the  defendant,  the  appellant  in  the  present  appeal, 
that  the  back  toll  was  legally  chargeable,  on  the  ground  that  the  40th  section  of  the 
local  act  must  be  held  "to  refer  to  the  tolls  imposed  by  the  2nd,  3rd,  4th,  and  5th 
paragraphs  of  the  34th  section,  and  not  to  the  'lad,  3rd,  and  4th  only,  inasmuch  as 
those  three  paragraphs  contemplated  only  the  case  of  cari-iages  licensed  to  carry 
passengers  ;  and  that,  to  confine  the  liability  to  back  toll  to  such  carriages  only, 
would  render  the  words  "  licensed  or  not  licensed  "  meaningless. 

The  appellant  further  contended  that  the  respondent's  carriage  came  clearly 
within  the  5th  paragraph  of  the  34th  section,  as  a  carriage  employed  in  carrying 
passengers  for  a  fare':  and  relied  on  the  case  of  Eatwell,  App.,  Richmnd,  Resp.,  18  G.  B. 
(X.  S.)  364,  as  an  authority  that  the  tolls  were  chargeable  upon  that  which  is  the 
habit  of  the  carriage ;  and'  that,  as  this  was  a  carriage  running  regularly  at  stated 
times,  not  only  for  goods,  but  also  for  the  conveyance  of  passengers  for  a  fare,  it  was 
immaterial  whether  on  any  particulai-  occasion  there  chanced  to  be  a  passenger  in  the 
carriage  at  the  time  of  its  passing  through  the  gate,  provided  it  was  in  fact  performing 
one  of  its  regular  journeys. 

It  was  also  contended,  that  the  part  of  the  40th  section  referring  to  post  chaises, 
which  were  only  to  be  liable  to  toll  upon  a  fresh  hiring,  supported  the  same  [389]  view  ; 
and  that  the  40th  section  did  not  (as  had  been  suggested)  apply  exclusively  to  the 
tolls  imposed  by  the  11th  paragraph,  which  was  in  the  nature  of  a  penal  clause. 

The  justices  being  of  opinion  that  the  respondent's  tilted-van  was  not  a  "stage- 
coach or  other  such  public  carriage,  licensed  or  unlicensed,"  within  the  meaning  of  the 
said  40th  section  of  the  said  local  act,  but  that  it  was  bona  tide  a  carrier  s  cart  used 
principally  for  and  in  the  carrying  of  goods,  whereby  the  said  respondent  sought  his 
livelihood,  and  only  occasionally  used  in  conveying  passengers  for  hire,  and  travelling 
less  than  four  miles  an  hour,  and  being  assessed  as  such  under  the  16  &  1  /  Vict.  c.  90, 
and  having  no  passenger  on  the  occasion  in  question,  was  not  liable  to  pay  back  toll, 
but  was  entitled  to  return  free  on  the  same  day  with  the  same  horse,  under  the  3Jtti 
section  of  the  local  act ;  and  that  the  assessment  of  the  respondents  tilted-van  under 
the  16  &  17  Vict.  e.  90,  and  the  restriction  of  travel  to  four  miles  an  hour  by  the 
Stage-Coach  Act,  pievented  it  from  being  classed  as  a  stage-coach  or  other  such  public 
carriage,  either  licensed  or  unlicensed;  that  the  term  "licensed  applies  to  coaches 
propedy  licensed  under  the  Excise  Acts,  and  the  term  "  unlicensed    to  coaches  defrauding 
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the  revenue  by  not  obtaining  such  license;  whilst  in  this  ease  the  respondent  had  only 
a  modified  license  to  carry  passengers  occasionally  with  his  goods;  and,  the  Excise 
authorities  being  satisfied,  the  toll-collector  ought  to  be  satisfied  also:  and  that  the 
double  toll  imposed  by  the  40th  section,  being  on  the  vehicle,  must  have  reference  to 
the  11th  paragraph  of  the  34th  section;  and  that  the  evidence  given  before  them 
brought  the  case  within  the  operation  of  the  statute  3  G.  4,  c.  126,  s.  55  :  and  they 
gave  their  determination  against  the  appellant  in  the  manner  before  stated. 

[390]  The  question  of  law  arising  on  the  above  statement  therefore  is, — was  the 
respondent  liable  or  not  to  pay  a  second  or  back  toll  in  respect  of  his  tilted-van  with 
the  same  horse  returning  the  .same  day  without  any  passenger,  under  the  terms 
of  the  said  40th  section  of  the  said  local  act.  The  opinion  of  the  court  was  thereupon 
asked  on  the  said  question  of  law,  whether  or  not  the  justices  were  correct  in  their 
determination  as  aforesaid,  and  as  to  what  further  should  be  done  or  ordered  by  the 
said  court  in  the  premises. 

Campbell  Forster,  for  the  appellant,  submitted  that  the  respondent  was  liable  to 
the  return-toll  under  the  40th  section  of  the  local  act,  even  though  he  was  not 
actually  carrying  any  passenger  at  the  time  of  returning,  the  vehicle  being  a  "  stage- 
coach," and  its  habit  being  to  carry  pas.sengers  for  a  fare.  He  referred  to  Eahvdl, 
App.,  Richmond,  lie^'p.,  18  C.  B.  (N.  S.)  364,  and  Comleij,  App.,  Carpenfer,  Raftp.,  18  C.  B. 
(N.  S.)  397;  and  fuither  submitted  that  the  words  "not  licensed,"  in  s.  40,  meant, 
not  required  to  be  licensed  under  the  Stage  Carriage  Act,  2  &  3  W.  4,  c.  120. 

No  one  appeared  on  behalf  of  the  respondent. 

Cur  adv.  vult. 

WiLLES,  J.  No  counsel  appearing  for  the  respondent  in  this  case,  the  court  took 
time  to  consider,  in  order  to  compare  the  ease  of  Eatwdl,  App.,  Richmoini,  Re»p.,  with 
a  subsequent  case  of  Comleij,  App.,  Carjji-nhr,  Resp.,  which  had  not  at  the  time  of  the 
argument  of  this  case  been  published.  In  the  former,  the  court  held,  upon  the 
construction  of  a  clause  in  the  local  act  (10  G.,  4,  c.  ex.)  which  imposed  the  return 
toll  in  respect  of  the  horses  drawing  "any  stage-coach,  stage-[391]-waggon,  van,  or 
othei-  stage-carriage  fof  the  conmjance  of  passengers  for  payment,  hire,  or  reward," 
that  the  carrier's  \'an,  usually  employed  in  carrying  gouds,  though  occasionally  carrying 
passengers  also  for  hire,  was  iwt  liable  for  such  return-toll.  In  the  second  case,  the 
carrier  in  like  manner  travelled  with  a  van  in  which  he  principally  carried  goods  for 
hire,  but  sometimes  passenger.^  also,  and  it  was  held  that  he  u-as  liable,  upon  the  words 
of  a  clause  in  the  local  act  (6  G.  4,  c.  cxlii.),  which  imposed  the  return-toll  in  respect 
of  horses  drawing  "  any  stage-coach,  diligence,  van,  caravan,  or  stage-waggon,  or  other 
stage-carriage  conveying jjassengers  or  goods  for  payor  reward."  In  neither  of  these 
cases  was  the  carrier's  vehicle  licensed  under  the  Stage-Carriage  Act,  2  &  3  W.  4, 
c.  120,  but  in  both  the  carrier  paid  duty,  as  here,  under  the  16  &  17  Vict,  c  90, 
Sched.  D.  :  and  in  each  case  the  decision  turned  on  the  construction  of  the  particular 
words  in  the  local  act.  The  jiresent  case  arises  upon  an  act  of  parliament  the  terms 
of  which  are  neither  like  those  of  the  act  in  Ealwell,  App.,  Richmond,  Reqh,  nor  like 
those  in  Comley,  App.,  Carpenter,  Resp.  The  words  of  the  clause  imposing  the  return- 
toll  here  are, — "The  tolls  shall  be  payable  for  or  in  respect  of  all  stage-coaches,  and 
other  such  like  carriages,  licensed  or  not  licensed,  for  every  time  of  passing  and  re-passing 
through  the  same  turnpike  on  the  same  day."  It  was  contended  on  the  part  of  the 
appellant  that  the  words  "  not  licensed,"  in  s.  40,  meant  not  required  to  be  licensed 
by  the  2  &  3  W.  4,  c.  120,  and  therefore  that  this  vehicle,  which  is  one  which  does 
require  a  licence,  was  chargeable  with  return-toll.  On  the  other  hand,  it  was  urged 
before  the  magistrates  that  "such"  must  mean  of  the  same  sort  as  stage-carriage, 
that  is,  a  vehicle  the  primary  object  or  use  of  whicli  was  to  carry  passengers  for  a  fare. 
The  magistrates  yielded  to  the  [392]  latter  argument;  and  it  must  be  taken  that 
they  found  the  van  in  question  was  not  liable  to  toll  because  its  habit  was  not  to  cai'ry 
passengers  for  a  fare,  but  that  that  was  only  the  occasional  use  of  the  vehicle.  On 
this  ground  they  held  that  it  was  not  such  a  public  carriage  as  a  stage-coach,  and 
therefore  not  chargeable  with  return-toll.  Upon  consideration,  we  think  that  the 
most  convenient  construction  of  the  statute,  and  that  their  decision  must  be  affirmed. 

Byles,  J.  I  am  of  the  same  opinion.  The  39th  section  enacts  that  no  person 
shall  be  subject  to  the  payment  of  toll  more  than  once  in  any  one  day  for  passing  and 
re-passing  with  the  same  hoi-se  or  horses  through  the  same  turnpike,  except  as  there- 
inafter mentioned.     One  thing  is  plain,  that  everybody  is  exempt  from  toll,  except  he 
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be  by  the  act  of  parliament  clearly  declared  liable.  Section  40  provides  that  the  toll 
shall  be  payable  in  respect  of  all  .stage-coaches  or  other  such  public  carriages,  licensed 
or  mt  lictnsed,  for  every  time  of  passing  and  re-passing  through  the  same  turpike  on 
the  same  day.  The  carriage  in  question  is  not  a  "stagecoach."  But  it  is  a  public 
carriage.  Is  it  such  a  public  carriage  as  a  stage-coach  1  It  is  a  vehicle  paying  duty  as 
a  carrier's  van,  and  principally  and  bona  fide  used  for  and  in  the  carrying  of  goods, 
wares,  and  merchandize,  but  occasionally  also  used  in  conveying  passengers  for  hire. 
The  licences  required  for  the  two  descriptions  of  vehicle  are  dift'erent.  In  no  view  of 
the  case, — whether  looking  at  the  ordinary  employment  of  the  vehicle,  or  at  its 
authorization, — is  this,  in  my  judgment,  such  a  public  carriage  as  the  return-toll  was 
intended  to  be  imposed  upon. 
Decision  affirmed. 


[393]     Hughes  v.  Palmer  and  Others.    June  19th,  1865. 

[S.  C.  34  L.  J.  C.  P.  279 ;   12  L.  T.  635 ;   11  Jur.  N.  S.  876 ;   13  W.  R.  974.] 

1.  By  a  composition  deed  under  the  192nd  section  of  the  Bankruptcy  Act,  1860,  the 
debtor  and  the  defendants  as  his  sureties  jointly  and  severally  covenanted  with  the 
plaintiff  as  trustee  for  the  creditors,  to  pay  to  him  so  much  as  would  suffice  to  pay 
a  composition  of  7s.  6d.  in  the  pound  to  all  the  creditors,  by  three  instalments  of 
2s.  6d.  each,  at  four,  eight,  and  twelve  months  :  and  the  deed  contained  a  proviso 
that,  "  in  case  default  should  be  made  in  payment  of  any  or  either  of  the  said  instal- 
ments, or  in  case  before  the  said  composition  should  be  fully  paid  to  the  trustee, 
the  debtor  should  be  adjudicated  bankrupt,  or  make  or  attempt  to  make  any  assign- 
ment of  his  estate  for  the  benefit  of  his  creditors,  or  any  arrangement  with  his 
creditors  different  to  that  arrangement,  then  and  in  every  such  cases  those  presents, 
and  the  release,  and  every  other  clause  and  provision  therein  contained,  should  be 
thenceforth  at  an  end  and  void." — In  an  action  against  the  sureties  to  recover  the 
second  instalment, — the  principal  debtor  having  been  adjudicated  bankrupt  on  his 
own  petition  : — Held,  that  the  bankruptcy  did  not  render  the  deed  void  as  against 
the  sureties,  but  that  the  proviso  made  it  voidable,  at  the  election  of  the  creditors. — • 
2.  By  whom  the  election  in  such  a  case  was  to  be  exercised, — qucere? 

This  was  an  action  for  breach  of  covenant ;  and  by  the  consent  of  the  parties,  and 
by  a  judge's  order,  according  to  the  Common  Law  Procedure  Act,  1852,  the  following 
case  was  stated  for  the  opinion  of  the  court,  without  any  pleadings : — 

Thomas  Hatchard  Palmer,  being  indebted  to  divers  persons  in  divers  sums  of 
money,  an  indenture  made  between  him  the  said  Thomas  Hatchard  Palmer  of  the  first 
pai-t,  the  defendants  of  the  second  part,  the  plaintiff  of  the  third  part,  and  the  creditors 
of  the  said  Thomas  Hatchard  Palmer  of  the  fourth  part,  was  executed  as  their  deed 
by  the  said  Thomas  Hatchard  Palmer  and  by  the  defendants,  and  by  the  requisite 
number  of  creditors  within  the  Bankruptcy  Act.  The  following  is  a  copy  of  the 
indenture  : — 

"This  indenture  made  the  8th  of  June,  1864,  Between  Thomas  Hatchard  Palmer, 
of,  &c.,  of  the  first  part,  George  Josiah  Palmer,  of,  &c.,  George  Josiah  Palmer  the 
younger,  of,  &c.,  Charles  Henry  James,  of,  &c.,  and  the  Rev.  S.  W.  Maugen,  of,  &c., 
of  the  second  part,  and  William  Hughes,  of,  &c.,  of  the  third  part,  and  the  several 
persons,  companies,  and  partnership  firms  who  are  creditors  of  the  said  Thomas 
Hatchard  Palmer  (hereinafter  called  "the  said  creditors"),  of  the  fourth  part: 
Whereas,  the  said  T.  H.  Palmer,  being  indebted  to  divers  persons  in  divers  sums  of 
money  [394]  which  he  is  unable  to  pay  in  full,  has  proposed  to  the  said  creditors  to 
pay  to  them  respectively  a  composition  of  7s.  6d.  in  the  pound  upon  the  amount  and 
in  full  discharge  of  their  respective  debts,  such  composition  to  be  paid  to  the  said 
William  Hughes  as  a  trustee  on  behalf  of  the  said  creditors,  in  three  equal  instal- 
ments of  2s.  6d.  each,  in  manner  following,  that  is  to  say,  the  first  instalment  to  be 
paid  at  or  before  the  expii-ation  of  four  calendar  months  after  the  registration  of  the 
deed  to  be  prepared  to  carry  out  the  said  proposal  under  the  192nd  section  of  the 
Bankruptcy  Act,  1861  ;  the  second  instalment  to  be  paid  at  or  before  the  expiration 
of  eight  calendar  months  after  the  registration  of  the  said  deed  ;  and  the  third  instal- 
ment to  be  paid  at  or  before  the  expiration  of  twelve  calendar  months  from  the  regis- 
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tration  of  the  said  deed,— the  payment  of  such  instalments  to  be  secured  by  the  said 
parties  hereto  of  the  second  part  as  suieties  for  the  said  T.  H.  Palmer :  And  whereas, 
in  order  to  carry  out  the  said  proposal,  the  several  parties  hereto  have  agreed  to 
execute  these  presents  with  such  covenants  and  clauses  as  are  hereinafter  contained : 
Now,  this  indenture  witnesseth  that,  in  pursuance  of  the  said  agreement,  and  in  con- 
sideration of  the  premises,  they  the  said  parties  hereto  of  the  first  and  second  parts, 
do  and  each  and  every  of  them  doth  hereby,  for  himself,  his  heirs,  executors,  and 
administrators,  jointly  and  severally  co\enant  and  agree  to  and  with  the  said  William 
Hughes,  his  executors  and  administrators,  that  they,  or  some  of  them,  their  or  some 
or  one  of  their  executors  or  administrators,  shall  and  will  pay  unto  the  said  William 
Hughes,  his  executors  or  administrators,  the  sums  hereinafter  mentioned,  at  the  times 
hereinafter  stated,  that  is  to  say,  such  a  sum  of  money  as  will  be  sufficient  to  pay  all 
the  creditors  of  the  said  T.  H.  Palmer  the  sum  of  2s.  6d.  in  the  pound  [395]  on  the 
respective  amounts  of  their  said  debts  at  or  before  the  expiration  of  four  calendar 
months  after  the  date  of  the  said  registration  of  these  presents,  and  the  like  sum  at  or 
before  the  expiration  of  eight  calendar  months  after  the  said  registration  of  these 
presents,  and  the  like  sum  at  or  before  the  expiration  of  twelve  calendar  months  after 
the  said  registration  of  these  presents  :  And  this  indenture  further  witnesseth,  and  it 
is  hereby  agreed  and  declared  between  and  by  the  several  parties  hereto,  that  the  said 
William  Hughes  shall  stand  possessed  of  the  said  sums  of  money  so  to  be  paid  into 
hi.s  hands  as  aforesaid,  upon  trust  from  time  to  time,  and  as  and  when  the  same  shall 
be  received  by  him,  to  apply  and  distribute  the  same  in  payment  to  himself  and  the 
rest  of  the  said  creditors  respectively  of  the  said  instalments  of  the  said  composition  : 
And  this  indenture  further  witnesseth  that,  in  further  pursuance  of  the  said  agree- 
ment, and  in  consideration  of  the  premises,  the  said  creditors  do  hereby  severally,  for 
themselves  and  their  respective  heirs,  executors,  administrators,  and  successors,  release 
and  discharge  the  said  T.  H.  Palmer,  his  executors  and  administrators,  and  his  estate 
and  efl'ects,  from  the  debts,  claims,  and  demands  of  the  said  creditors  respectively, 
and  from  all  actions,  suits,  or  other  proceedings  for  or  in  respect  of  such  debts,  claims, 
and  demands,  or  any  of  them :  Provided  always,  and  it  is  hereby  agreed  and  declared 
that,  although,  as  between  the  said  T.  H.  Palmer  and  the  said  parties  hereto  of  the 
second  part,  they  the  said  parties  hereto  of  the  second  part  are  sureties  only  for  the 
payment  of  the  said  composition,  nevertheless,  as  between  them  the  said  parties  hereto 
of  the  second  part  and  the  said  creditors,  they  the  said  parties  hereto  of  the  second 
part  shall  be  deemed  and  taken  to  be  principal  debtors,  so  that  they  the  said  parties 
hereto  of  the  second  part  [396]  shall  not  be  discharged  from  their,  either  or  any  of 
their  liability  by  reason  of  time  being  given  to,  or  any  arrangement  being  made  with, 
the  said  T.  H.  Palmer,  without  the  consent  of  them  the  said  parties  hereto  of  the 
second  part,  or  by  reason  of  any  other  circumstance  which  would  or  might  have  the 
efl'ect  of  discharging  them,  any  or  either  of  them,  if  they  were  sureties  only :  Pro- 
vided always,  and  it  is  hereby  agreed  and  declared  that  these  presents  shall  not  in 
any  way  prejudice  or  affect  the  rights  or  remedies  of  any  of  the  said  creditors  against 
any  surety  or  sureties,  or  any  person  or  persons  other  than  the  said  T.  H.  Palmer,  his 
heirs,  executors,  and  administrators,  nor  shall  these  presents  in  anywise  prejudice  or 
affect  any  security  which  any  of  the  said  creditors  may  have  or  claim  for  his  debt : 
but,  nevertheless,  if  such  security  shall  be  enforceable  against  the  said  T.  H.  Palmer 
or  his  estate  or  effects,  then  and  in  that  case  such  creditor  (unless  he  shall  consent  to 
abandon  his  said  security)  shall  be  entitled  to  receive  the  said  compensation  upon  so 
much  only  of  his  said  secured  debt  as  may  remain  after  such  security  shall  have  been 
realized,  or  after  credit  shall  have  been  given  for  the  full  value  thereof,  such  value  to 
be  fairly  agreed  upon  between  such  secured  creditor  and  the  said  T.  H.  Palmer,  or  in 
case  of  dispute  to  be  ascertained  by  two  impartial  valuers,  one  to  be  chosen  by  such 
secured  creditor  and  the  other  by  the  said  T.  H.  Palmer,  or  an  umpire  to  be  named 
by  such  valuers  before  proceeding  to  the  valuation :  Provided  always,  and  it  is  hereby 
agreed  and  declared  that,  in  case  default  shall  be  made  in  payment  of  any  or  either  of 
the  said  instalments  of  the  said  composition,  or  any  part  thereof,  or  in  case,  before 
the  said  composition  shall  be  fully  paid  to  the  said  William  Hughes  as  aforesaid,  the 
said  T.  H.  Palmer  shall  be  adjudicated  bankrupt,  or  make  or  attempt  to  make  any 
assignment  [397]  of  his  estate  for  the  benefit  of  his  cieditors,  or  any  arrangement 
with  his  creditors  different  to  this  present  arrangement,  then  and  in  any  such  cases 
these  presents,  and  the  release,  and  every  other  clause  and  provision  herein  contained. 


19  C.  B.  (N.  S.)  398.  HUGHES    V.  PALMER  841 

shall  be  henceforth  at  an  end  and  void  (but  without  prejudice  to  any  act  which  may 
have  been  done  by  the  said  trustee  under  these  presents) ;  and  the  said  creditors  shall 
thenceforth  be  at  liberty  to  sue  for  or  prove  for  the  full  amount  of  their  respective 
debts,  less  the  amount  which  may  have  been  received  by  them  on  account  thereof 
under  these  presents  or  otherwise  :  And  it  is  hereby  lastly  agreed  and  declared  that 
these  presents  are  intended  to  and  shall  so  far  as  they  lawfully  may  operate  as  a  com- 
position deed  for  the  benefit  of  all  the  creditors  of  the  said  t.  H.  Palmer  within  the 
meaning  of  the  provisions  of  the  192nd  section  of  the  Bankruptcy  Act,  1861,  in  that 
behalf.  In  witness,^'  &c.  [Here  followed  a  schedule  containing  the  names  of  the 
several  creditors,  with  the  amount  of  their  respective  debts.] 

The  said  indenture  was  within  twenty-eight  days  from  the  time  of  its  execution 
by  the  said  T.  H.  Palmer,  that  is  to  say,  on  the  6th  of  July,  1864,  registered  in  the 
court  of  bankruptcy,  under  the  192nd  section  of  the  Bankruptcy  Act,  1861. 
The  first  instalment  under  the  said  indenture  was  paid. 

Afterwards,  and  before  the  second  instalment  became  due,  and  before  it  was  paid, 
viz.  on  the  27th  of  February,  1865,  the  said  T.  H.  Palmer,  an  hu  mmi  pdition,  was 
adjudicated  bankrupt. 

This  action  is  brought  for  non-payment  of  the  second  instalment  according  to  the 
covenant  contained  in  the  said  indenture,  the  day  for  the  payment  of  which  elapsed 
before  the  commencement  of  this  action. 

The  said  creditors  have  never,  nor  has  any  one  of  [398]  them,  elected  to  treat  the 
said  indenture  as  void  ;  nor  have  they,  nor  has  any  one  of  them,  sued  for  or  proved 
for  the  full  amount  of  the  unpaid  portions  of  their  or  his  debts  or  debt. 

After  the  said  adjudication,  and  before  this  action,  most  of  the  creditors,  including 
the  plaintitf",  one  of  them,  met  and  resolved  that  they  did  not  treat  the  said  indenture 
as  void,  and  that  they  held  the  defendants  jointly  and  severally  liable  to  pay  the 
balance  of  the  said  composition,  pursuant  to  the  said  covenant. 

The  following  is  a  copy  of  the  resolution,  that  is  to  say, — "That  the  creditors  who 
executed  the  said  deed,  or  who  may  be  bound  thereby,  in  pursuance  of  the  Bank- 
ruptcy Act,  1861,  do  not  treat  such  deed  of  composition  as  void  against  the  sureties 
parties  thereto  of  the  second  part ;  but  that  they  hold  them  jointly  and  severally 
liable  to  pay  the  balance  of  the  composition,  pursuant  to  the  covenant  on  their  part 
contained  in  such  deed." 

The  court  were  to  draw  any  conclusion  of  fact  which  they  might  think  a  jury 
ought  to  draw  from  the  premises. 

The  question  for  the  court  was,  whether  the  defendants  were  by  the  facts  dis- 
charged from  liability  on  the  covenant  to  pay  the  second  of  the  said  instalments. 

If  the  court  should  answer  the  question  in  the  affirmative,  judgment  was  to  be 
entered  for  the  defendants  by  nolle  prosequi,  with  costs  of  defence.  If  the  court 
should  answer  the  question  in  the  negative,  judgment  was  to  be  entered  for  the 
plaintiff,  for  1301.,  or  such  a  sum,  to  be  ascertained  by  one  of  the  Masters  of  this  court, 
or  in  such  other  manner  as  the  court  might  direct,  should  be  paid  by  the  defendant 
to  the  plaintitls,  together  with  costs  of  this  action  and  special  case ;  and  that  no  writ 
of  error  or  other  proceedings  should  issue  or  be  taken  by  either  party. 

[399]  Anstie,  for  the  plaintitf  (a).  The  proviso  in  question  is  inserted  for  the 
benefit  of  the  creditors.  The  defendants  are  seeking  to  set  up  the  very  contingency 
on  which  they  were  to  become  liable  as  sureties,  viz.  the  non-payment  of  the  instal- 
ments, to  defeat  the  claims  of  the  creditors  under  the  deed.  The  proviso,  it  is  sub- 
mitted, renders  the  deed  voidable  only  at  the  election  of  the  creditors.  In  Hyde  v. 
JFath,  12  M.  &  W.  254,  a  similar  question  arose  upon  an  indenture  by  which  the 
defendant  covenanted  to  pay  to  S.  and  H.,  as  trustees  for  the  creditors,  5001.  for  each 
of  the  three  successive  years  next  after  the  1st  of  January  then  next,  and  that  he 
would  forthwith  insure  his  own  life  in  some  assurance  office  in  London  or  Westminster 
in  15001.,  and  would  continue  the  same  so  insured  during  the  said  three  years  ;  with 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  :— 
"That,  upon  the  true  construction  of  the  proviso  in  the  deed  set  forth  in  the 
special  case,  the  deed  was  voidable  merely  at  the  election  of  the  creditors,  and  not 
void  upon  the  happening  of  any  of  the  events  therein  mentioned  and  contemplated  : 

"2.  That  such  proviso  was  inserted  in  the  said  deed  for  the  benefit  of  the 
creditors." 

C.  P.  XXII.— 27* 
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ii  proviso  that,  iu  case  of  the  defendant's  neglect  or  refusal  to  effect  or  keep  on  foot 
such  policy  of  assurance  on  his  own  life,  then,  in  either  of  those  cases,  the  indenture 
was  to  he  utterly  void  to  all  intents  and  purposes  whatsoerer :  and  it  was  held  that,  by  the 
defendant's  neglect  to  keep  alive  the  policy,  the  indenture  was  not  absolutely  void  as 
to  all  the  parties  to  it,  but  mei'ely  void  as  to  the  plaintiff  and  others,  */  tJiey  sitould  elect 
to  make  it  so.  Parke,  B.,  in  delivering  the  judgment  of  the  court,  says  :  "  The  material 
question  in  the  cause  was,  whether  the  deed,  in  case  of  a  neglect  to  effect  or  keep 
alive  a  policy  on  his  own  life  for  15001.,  was  absolutely  raid  as  to  all  the  [400]  parties, 
and  incapable  of  being  coufii'med,  or  only  rokl  as  against  the  plaintiff',  if  he  should  so 
elect.  Our  opinion  is  that  the  latter  is  the  true  construction,  by  reason  of  the  absurd 
consequences  which  would  follow,  if  the  defendant,  against  the  consent  of  the  parties, 
who  had  all  an  interest  in  the  continuance  of  the  indenture,  and  to  whom  it  gave 
benefit  as  well  as  to  the  defendant,  could  avail  himself  of  his  own  wrong,  and  aljsolve 
himself  and  the  trustees  from  liability  on  their  respective  covenants."  There,  as  here, 
the  proviso  was  introduced  for  the  benefit  of  the  persons  with  whom  the  covenant  was 
entered  into,  and  they  only  could  take  ad\'antage  of  a  breach.  In  Doe.  d.  Bryan  v. 
Lunch,  4  B.  &  Aid.  401,  a  lease  of  coal-mines  reserved  a  royaltj'  rent  for  every  ton  of 
coals  raised,  and  contained  a  proviso  that  the  lease  should  be  void  to  all  intents  and 
purposes  if  the  tenant  should  cease  working  at  any  time  two  years.  After  the  working 
had  ceased  more  than  two  years,  the  lessor  received  rent :  and  it  was  held  that  a 
tenancy  from  year  to  year  was  not  thereby  created  ;  for  the  lease  was  not  absolutely 
void  by  the  cesser  to  work,  but  voidable  onh'  at  the  option  of  the  lessor,  and  that  he 
might  avoid  the  lease  upon  any  cesser  to  work  commencing  two  years  before  the  day 
of  the  demise  iu  the  ejectment.  "The  true  construction,"  says  Bayley,  J.,  "of  the 
proviso  in  this  lease,  '  that  it  shall  be  null  and  void  to  all  intents  and  purposes  upon 
a  cesser  of  two  years,'  is  that  it  shall  be  voidable  only  at  the  option  of  the  lessor,  and 
that  it  does  not  lie  in  the  mouth  of  the  lessee,  who  has  been  guilty  of  a  wrongful  act, 
iu  omitting  to  work  in  pursuance  of  his  covenant,  to  avail  himself  of  that  wrongful 
act,  and  to  insist  that  thereby  the  lease  has  become  void  to  all  intents  and  purposes." 
Roberts  v.  Davey,  4  B.  &  Ad,  664,  is  to  the  same  effect,  the  judgment  being  founded 
upon  Doe  d.  Bryan  v.  Bancks.  In  Arnshy  v.  [401]  JFoodward,  6  B.  &  C.  519,  9  D.  Sz 
K.  536,  a  lease  contained  a  proviso  that,  if  the  rent  should  be  in  arrear  for  twenty-one 
days  after  demand  made,  or  if  any  of  the  covenants  should  be  broken,  then  the  term 
thereby  granted,  or  so  much  thereof  as  should  be  then  unexpired,  should  cease,  deter- 
mine, and  be  wholly  void,  and  it  should  be  lawful  to  and  for  the  landlord  upon  the 
demised  premises  wholly  to  re-enter,  and  the  same  to  hold  to  his  own  use,  and  to 
expel  the  lessee :  and  it  was  held  that  this,  in  the  event  of  a  breach  of  covenant, 
made  the  lease  voidable,  and  not  void,  that  the  landlord  was  bound  to  re-enter  in 
order  to  take  ad\'antage  of  the  forfeiture,  and  that  he  waived  it  by  a  subsequent 
receipt  of  rent.  Fenningion  v.  C'urdale,  3  Hurlst.  &  N.  656,  is  an  authoi-ity  to  the 
same  effect.  It  was  there  held  that  leases  granted  by  deans  and  chapters  for  long 
terms  of  years,  not  in  conformity  with  the  disabling  and  restraining  statutes,  are  not 
void,  but  voidable  only. 

J.  Blown,  Q.  C,  contra  (a).  This  is  an  action  against  the  sureties  in  a  composition 
deed,  at  the  suit  of  the  trustee  :  and  the  answer  set  up  is  that  the  deed  contains  a 
stipulation  that,  in  case  default  should  be  made  in  payment  of  any  or  either  of  the 
instalments  of  the  composition,  or  any  part  thereof,  or  in  case  before  the  composition 
should  be  fully  paid  to  the  trustee,  the  debtor  should  be  adjudicated  bankrupt,  or 
make  or  attempt  to  make  any  assignment  of  his  estate  for  the  [402]  benefit  of  his 
creditors,  or  any  arrangement  with  his  creditors  different  to  that  present  arrangement, 
then  and  in  any  such  cases  those  presents,  and  the  release,  and  e\-ery  other  clause 
and  provision  therein  contained,  should  be  thenceforth  at  an  end  and '^  void.  In  the 
cases  cited,  the  party  was  setting  up  his  own  wrongful  act.  The  effect  of  a  bank- 
ruptcy would  be  to  take  away  from  the  sureties  the  bankrupt's  means  of  indemnifying 

(a)' The  points  marked  for  argument  on  the  part  of  the  defendants  were  as 
follows  : — 

"1.  That  the  bankruptcy  of  the  said  Thomas  H.  Palmer,  as  stated  in  the  case, 
discharged  the  defendants  from  their  covenant,  and  avoided  the  deed : 

"  2.  That  the  election  of  the  creditors  was  immaterial,  and  that  it  was  not  a  case 
of  election;  and  that,  if  it  was,  the  whole  of  the  creditors  should  have  joined  in  it." 
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them,  and  destroy  the  equality  of  contribution  which  it  is  the  object  of  these  com- 
position deeds  to  secure.  The  filing  a  petition  bv  the  debtor  is  not  a  wron<Tful  act 
It  IS  a  legal  proceeding,  and  in  many  cases  the  most  honest  thing  a  man  can  do,  as  it 
prevents  his  whole  estate  from  being  swept  away  bv  one  creditor.  [Keating  J 
\\  hat  operation  could  this  deed  ha\-e  against  the  sureties,  if  your  argument  be  well 
founded  !]  It  would  operate  against  them  if  the  debtor  made  default  in  payment  of 
an  instalment  at  the  day.  The  rea,son  why  leases  granted  bv  deans  and  chapters  for 
long  terras,  and  not  in  conformity  with  the  disabling  and  restraining  statutes,  are  held 
to  be  voidable  only  is  that  the  statutes  were  made  for  the  benefit  o"f  the  chapter,  and 
not  for  that  of  the  lessee :  see  The  Lincoln  College  case,  3  Co.  Kep.  60  a.  This,  how- 
ever, is  a  totally  different  case. 

Anstie,  in  reply.  There  is  no  foundation  for  the  distinction  suggested  between 
this  case  and  those  of  the  mining  leases.  The  proviso  which  the  defendants  are 
seeking  to  avail  themselves  of  was  evidently  put  in  for  the  purpose  of  protecting  the 
creditors  against  the  consequences  of  the  non-performance  of  the  debtor's  covenants. 
He  could  not  be  made  a  bankrupt  by  any  of  the  creditors  parties  to  the  deed :  they 
have  released  their  debts.  If  he  were  adjudged  a  bankrupt  at  all,  it  could  only  be 
at  the  instance  of  a  new  creditor  or  upon  [403]  his  own  petition.  The  argument  on 
the  part  of  the  defendants  is  groundless,  unless  the  covenant  could  be  split ;  and  for 
that  there  is  no  authority. 

WiLLES,  J.  I  am  of  opinion  that  our  judgment  in  this  case  should  be  for  the 
plaintiff'.  This  is  an  action  brought  to  recover  the  second  instalment  of  a  composition 
under  a  deed  made  between  one  T.  H.  Palmer  of  the  first  part,  the  defendants  of  the 
second  part,  the  plaintiff'  of  the  third  part,  and  the  several  creditors  of  T.  H.  Palmer 
of  the  fourth  part,  by  which  T.  H.  Palmer  and  the  defendants  jointly  and  severally 
covenanted  with  the  plaintiff  to  pay  to  him  such  a  sum  as  would  suffice  to  pay  a  com- 
position of  7s.  6d.  in  the  pound  on  the  amount  of  the  respective  debts  of  all  his 
creditors,  by  three  instalments  of  2s.  6d.  each,  at  four,  eight,  and  twelve  months,  and 
by  which  the  defendants  agreed  that,  though  they  were  sureties  only  for  the  payment 
of  the  composition,  they  should  as  between  them  and  the  creditors  be  deemed  and 
taken  to  be  principal  debtors ;  and  by  which  deed,  in  consideration  of  that  arrange- 
ment, the  creditors  agreed  to  release  T.  H.  Palmer  from  their  several  debts,  claims, 
and  demands,  subject  to  a  condition  upon  which  the  question  we  have  to  determine 
turns,  viz.  that,  in  case  default  should  be  made  in  payment  of  any  or  either  of  the 
said  instalments  of  the  said  composition,  or  any  part  thereof,  or  in  case,  before  the 
said  composition  should  be  fully  paid  to  (the  plaintiff")  the  trustee,  the  said  T.  H. 
Palmer  should  be  adjudicated  bankrupt,  or  make  or  attempt  to  make  any  assignment 
of  his  estate  for  the  benefit  of  his  creditors,  or  any  arrangement  with  his  creditors 
different  to  that  arrangement,  then  and  in  any  such  cases  those  presents,  and  the 
release,  and  every  other  clause  and  provision  therein  contained,  should  be  thenceforth 
at  an  end  and  void  (but  without  prejudice  to  any  act  [404]  which  might  have  been 
done  by  the  said  trustee  under  those  presents),  and  the  said  creditors  should  thence- 
forth be  at  liberty  to  sue  for  or  prove  for  the  full  amount  of  their  respective  debts, 
less  the  amount  which  might  Lave  been  received  by  them  on  account  thereof,  under 
those  presents  or  otherwise.  It  appears  that  the  first  instalment  was  duly  paid,  and 
afterwards,  and  before  the  second  instalment  became  due,  T.  H.  Palmer  was  adjudi- 
cated a  bankrupt  upon  his  own  patition.  The  defendants  being  afterwards  called 
upon  to  pay  the  second  instalment,  the  answer  they  .set  up  is  that  the  condition  has 
become  operative,  and  the  deed  void  as  against  them,  and  they  are  discharged  from 
their  covenant  to  pay  any  instalment  subsequently  due.  The  question  is  whether 
that  is  the  true  effect  of  the  condition.  For  the  purpose  of  determining  that  question, 
we  must  take  the  whole  of  the  proviso  into  our  consideration,  and  ascertain  its  true 
character, — whether  the  parties  have  expressed  an  intention  that  the  deed  shall  be 
absolutely  void  as  to  all  parties  thereto  on  the  happening  of  either  of  the  events 
referred  to,  or  whether  it  is  a  condition  on  which  the  deed  is  to  liecome  voidable  only 
as  against  such  of  the  parties  as  may  be  guilty  of  a  default,  and  that  the  remedies  in 
favour  of  those  who  have  committed' no  default  should  be  preserved  ;  according  to  the 
familiar  doctrine  of  the  power  of  re-entry  by  a  landlord  on  the  tenant,  in  which  case 
the  condition,  however  strong  the  words,  in  modern  times  at  least  has  always  been 
construed  to  mean  that  the  lease  shall  be  void  only  on  the  lessor  electing  to  t<ike 
advantage  of   the   forfeiture.     These  cases  come  within  a  class  of   cases  which  are 
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founded  on  the  principle  of  giving,  eflfeet  to  the  language  according  to  the  whole  scope 
of  the  instrument,  without  regard  to  particular  words  which  would  seem  to  point 
to  a  contrary  intention.  Now,  looking  at  the  whole  of  this  insti'u-[405]-ment,  it  is 
manifest  that  the  parties  intended  that  one  of  them  should  have  a  particular  benefit, 
subject  to  its  becoming  forfeited  on  his  making  default,  and  that  "  void  "  here  means 
voidable,  as  against  the  party  who  is  in  no  default.  Many  familiar  instances  might 
be  given  to  illustrate  this  Jiranch  of  the  law.  The  condition  may  be  that  the  insti'U- 
ment  shall  become  void  on  the  doing  of  some  indifferent  act  by  either  party,  as  that 
the  term  shall  be  ended  upon  either  the  lessor  or  lessee  giving  six  months'  notice  to 
the  other  of  his  intention  to  put  an  end  to  it  at  the  expiration  of  the  first  seven  or 
fourteen  years.  There,  no  wrong  is  done ;  and  it  is  obviously  the  intention  of  the 
parties  that  the  term  should  come  to  an  end,  if  done  by  either  of  them.  Then,  put 
the  case  of  a  default  in  payment  of  rent :  the  words  of  the  proviso  in  that  case  are 
mere  verba  sonantia.  So,  of  the  covenants  to  repair,  and  to  insure,  and  so  foith.  To 
say  that  the  lease  should  become  absolutely  void  upon  default  made  by  the  tenant, 
would  involve  two  absurd  consequences, — one,  that  the  lease  should  be  put  an  end  to 
b}'  the  default  of  one  of  the  parties,  without  the  consent  of  the  other, — secondly,  that 
it  would  involve  the  absurdity  not  only  that  the  lessee  should  be  relieved  from  the 
future  performance  of  the  covenants,  but  also  that  the  lessor  should  lose  the  benefit  of 
his  remedy'  for  breaches  occurring  before  the  lease  was  so  put  an  end  to.  These  con- 
siderations have  induced  the  courts  to  decide  that  "  void "  in  all  these  cases  means 
voidable  only  at  the  election  of  the  party  not  in  default.  I  may  notice  that,  amongst 
the  terms  on  which  such  a  condition  is  to  operate,  one  is  not  infrequently  introduced, 
viz.  that,  if  the  lessee  shall  become  insolvent  or  be  adjudicated  bankrupt,  the  lease 
shall  be  void.  The  question  has  arisen  where  the  tenant  had  been  adjudicated  bank- 
rupt upon  insufficient  materials.  As  to  this,  the  law  is  [406]  not  without  abundant 
light.  The  present  case  gives  rise  to  a  question  upon  another  branch  of  the  law, 
upon  which  it  is  not  my  intention  to  express  any  opinion,  viz.  that  which  deals  with 
the  case  of  several  persons  jointly  interested  having  an  election  to  put  an  end  to  the 
deed.  The  present  case  diflfers  from  the  case  I  put  during  the  argument,  of  several 
persons  jointly  interested  in  a  reversion ;  for  here  the  defendants  have  several 
interests ;  and  all  have  agreed  to  be  represented  by  the  trustee  named  in  the  deed : 
I  therefore  pronounce  no  opinion  as  to  what  would  amount  to  a  determination  of  the 
election  in  such  a  case.  I  will  content  myself  with  referring  to  Co.  Litt.  H5  a.,  where 
it  is  laid  down  that,  when  election  is  given  to  several  persons,  there  the  first  election 
made  by  any  of  the  persons  shall  stand.  I  see  no  difficulty  in  applying  that  doctrine 
here.  Whether,  as  the  deed  is  intended  to  operate  under  the  Bankruptcy  Act,  the 
statutory'  majority  ought  to  elect,  or  whether  one  creditor  may  elect  on  behalf  of  all, 
I  do  not  say.  If  there  be  a  difficulty,  the  parties  have  created  it  for  themselves. 
That  point,  however,  has  no  material  bearing  on  the  language  now  before  us.  Having 
compared  the  case  of  a  lease  with  a  similar  condition  with  this,  I  should  have  thought 
that  enough  to  dispose  of  the  question.  There  is,  however,  a  further  argument 
applicable  to  the  present  case.  It  is  provided  that  the  deed  is  to  come  to  an  end  on 
failure  of  the  debtor  in  payment  of  any  one  of  the  instalments.  Having  regard  to 
the  principles  laid  down  in  the  cases  cited  Ijy  Mr.  Anstie,  I  think  it  is  impossilile  to 
contend  that  the  deed  was  void  simply  by  reason  of  such  default  on  the  part  of  the 
debtor  in  payment  of  the  second  instalment.  Applying  the  ordinary  rules  of  con- 
struction and  good  sense  to  this  proviso,  you  have  here  a  covenant  for  making  void 
the  deed  in  case  of  the  bankruptcy  of  one  of  the  contracting  parties,  which  [407]  in 
the  case  of  a  lease  has  been  decided  to  make  the  demise  void  only  at  the  election  of 
the  lessor,  coupled  with  a  covenant  which  can  only  be  applicable  where  the  creditors" 
elect  to  declare  the  deed  void.  I  would  make  this  further  remark.  Mr.  Brown  has 
argued  that  this  condition  is  severable,  and  that  there  is  a  case  within  the  condition 
in  which  the  deed  must  be  void,  without  further  election  by  the  creditors  ;  that  is, 
where  one  creditor  causes  the  condition  to  lie  broken,  viz.  the  case  of  Palmer,  the 
debtor,  being  adjudicated  bankrupt  at  the  suit  of  a  creditor.  That  is  open  to  two 
answers.  In  the  first  place,  no  such  event  can  arise,  so  long  as  Palmer  fulfils  the 
covenants  on  his  part  contained  in  the  deed  :  and,  in  the  next  place,  if  it  could,  it 
would  only  be  on  a  creditor's  taking  proceedings  which  are  inconsistent  with  the  deed. 
That  argument,  therefore,  appears  to  me  to  fail  on  both  grounds.  I  must  own  that 
the  arguments  urged  on  the  part  of  the  plaintifi'  have  satisfied  me  that  the  true  con- 
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stnictiou  of  this  condition  or  pro\-iso  is,  that  the  deed  is  voidable  only  at  the  election 
of  the  creditors,  and  consequently  that  our  judgment  must  Ije  for  the'plaintiff. 

Byles,  J.  I  am  of  the  same  opinion.  There  are  cases  innumerable  to  shew  that 
"  void  "  may  mean  "  voidable  "  or  "  void,"  at  the  election  of  the  party  contracted  with, 
where  otherwise  the  wrongful  act  of  the  other  party  would  put  an  end  to  the  cove- 
nant. No  doubt,  the  words  here  are  strong  enough  to  render  the  deed  void  in  certain 
events.  But  they  are  not  so  strong  as  were  the  words  in  Roherta  v.  Davty,  4  B.  &  Ad. 
664  :  there  they  were  "  null  and  void  to  all  intents  and  purposes  whatsoever ; "  and  the 
court,  in  regarding  the  real  intention  of  the  parties,  did  violence  to  the  language  they 
had  used.  It  is  past  controversy  here,  in-[408]-deed  it  was  admitted  that  "void" 
must  mean  voidable  so  far  as  the  non  payment  of  the  instalments  is  concerned.  The 
bankrupt  and  his  sureties  covenant  to  pay  the  instalments,  with  a  proviso  that,  in 
case  of  default,  the  deed,  that  is,  the  release,  shall  be  void.  That  beyond  all  doubt 
must  mean  voidable  at  the  election  of  the  creditors.  Some  of  the  acts  contemplated 
are  acts  to  which  the  debtor  may  or  may  not  be  a  party  :  but  the  covenant  must  be 
read  in  the  same  sense  in  either  event.  The  plain  intention  of  the  parties  was  that 
the  creditors  should  not  be  bound  by  their  release  unless  the  instalments  were  paid. 
I  think  it  is  impossible  to  read  the  word  "void"  any  otherwise  than  as  voidable  at 
the  election  of  the  creditors 

Ke.\ting,  J.  I  am  entirely  of  the  same  opinion.  My  two  learned  Brothers  have 
gone  so  fully  into  the  matter  that  there  is  little  left  for  me  to  say.  To  accede  to  the 
argument  of  Mr.  Brown,  would  be  to  defeat  that  which  was  the  evident  intention  of 
the  parties. 

Judgment  for  the  plaintiff. 

[409]      BUTTERWORTH  V.   BrOWNLOW  AND  ANOTHER.      June  19th,  1865. 

[S.  C.  34  L.  J.  C.  P.  266.] 

A.,  a  carrier  between  Hull  and  the  continent,  employed  B.  as  his  agent  to  carry  goods 
between  Hull  and  Manchester,  the  course  of  business  being  to  deliver  the  goods  to 
the  consignee  immediately  on  their  arrival.  C,  a  customer,  requested  B.  not  to 
deliver  goods  consigned  to  him,  but  to  send  him  notice  of  their  arrival,  and  await 
his  orders.  To  this  B.  assented,  A.  hdng  ignorant  of  the  armngeimnt.  A  quantity 
of  cotton-waste  consigned  to  C.  from  Lille  arrived  at  Hull  and  was  forwarded  thence 
to  Manchester  hy  B. ;  but  B.  omitted  to  give  C.  notice  of  its  arrival,  and  C.  in 
consequence  sustained  loss : — Held,  that  A.  was  not  responsible. 

This  was  an  action  brought  to  recover  the  sum  of  221.  8s.  6d.,  the  value  of  three 
bags  of  cotton-waste  which  were  on  the  7th  of  September  last  deliveied  by  the 
plaintiffs  agent  at  Lille  to  the  defendants'  agents  there,  for  carriage  to  and  delivery 
to  the  plaintiff  at  Manchester. 

The  plaintiff  is  a  cotton-waste  dealer  at  Manchester ;  and  the  defendants,  whose 
place  of  business  is  at  Hull,  undertake  to  carry  from  Lille  and  other  places  on  the 
continent  of  Europe  to  Manchester,  Liverpool,  and  other  places  in  the  United  Kingdom, 
at  certain  through  rates  of  carriage,  of  which  they  publish  a  tariff  They  carr\' 
principally  by  means  of  other  carriers,  with  whom  they  make  their  own  arrangements  ; 
they  themselves,  however,  making  the  contract  of  carriage  with  the  customer  on  their 
own  account  as  principals. 

The  plaintiff,  who  imports  considerable  quantities  of  waste  from  Lille  and  that  part 
of  the  continent,  has  dealt  with  the  defendants  from  time  to  time  for  some  years. 

On  the  20th  of  October,  1862,  some  time  after  he  commenced  dealing  with  them, 
he  wrote  them  the  following  letter  : — 

"  Gentlemen, — In  future,  all  goods  coming  into  your  hands  for  me  you  will  please 
consign  them  through  Messrs.  Carver  &  Co.,  Lancashire  and  Yorkshire  railway,  not 
by  Sheffield  and  Lincolnshire  rail.     Your  attention  will  oblige." 

The  defendants  usually  employ  a  firm  of  carriers  called  Thompson,  M'Kay,  &  Co. 
(who  make  use  of  the  Manchester^  Sheffield,  and  Lincolnshire  railway),  [410]  to  carry 
their  goods  from  Hull  to  Manchester :  but,  at  the  plaintifi's  request  contained  in  the 
above  letter  (the  terms  of  Carver  &  Co.  and  Thompson,  M'Kay,  &  Co.  being,  as  far 
as  the  defendants  were  concerned,  the  same),  the  defendants  afterwards  forwarded 
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the  plaintiff's  goods  to  Manchester  hy  Caivei'  &  Co.,  tlie  firm  of  carriers  mentioned  in 
the  said  letter"  and  who  used  the  Lancashire  and  Yorkshire  railway. 

It  was  proved  that,  in  the  ordinary  course  of  business,  and  in  the  absence  of  any 
special  instructions  to  the  contrary,  Carver  &  Co.,  or  any  other  carriers  at  Manchester, 
would  immediately  on  the  ai'i'ival  of  the  goods  at  Manchester,  and  without  any 
previous  advice  of  such  arrival,  deliver  them  at  the  warehouse  of  the  person  to  whom 
they  were  directed. 

Some  time  ago,  the  plaintiff' gave  instructions  to  Messrs.  Carver  &  Co.,  that,  when 
goods  arrived  in  Manchester  directed  to  him,  they  were  not  to  deliver  them  at  once 
at  his  warehouse,  as  they  otherwise  would  have  done  in  ordinary  course,  but  were  to 
advise  him  of  their  arrival,  and  deliver  them  only  on  receiving  a  written  or  printed 
order  from  him  to  that  effect.  These  instructions  have  been  accepted  and  regularly 
acted  on  by  Messi's.  Cai'ver  &  Co. 

It  was  not  proved,  and  indeed  it  was  wholly  denied  by  the  defendants,  that  they 
ever  had  notice  of  these  instructions  by  the  plaintiff'  to  Messrs.  Carver  &  Co.,  or  of 
this  his  course  of  dealing  with  them. 

In  ordinary  course,  the  three  bags  of  waste  consigned  from  Lille  on  the  7th  of 
September  would  be  shipped  to  Hull,  forwarded  from  there,  and  arrive  at  Manchester 
about  the  14th  or  1.5th  of  September. 

On  the  13th  of  September,  the  defendants  wrote  to  the  plaintiff'  the  following 
letter,  which  he  received  on  the  14th  of  September : — 

[411]  "Hull,  1.3th  September,  1864. 

"  Sir, — We  beg  to  advise  of  having  forwarded  to  your  address  the  under-mentioned 
goods,  per  Carver  &  Co. 

"Via  Manchester." 

Q  59  Q     3  bales  waste. 

Ex  Transit  from  Dunkirk. 
"  Charges  forward. 

"  Freight  from  Lille  to  Manchester  .  .         112  kills. 1      p.^     ^     - 

Trinity  House  primage     ....  55/10 J 

Disbursement  as  per  bill  of  lading  .... 

Duty 

Carriage   ........ 

Dock  charges  for  landing,  wharfage,  weighing,  and  delivering 

Cooperage,  examining,  making  up,  and  cartage    . 

Postage    ........ 

Commission  for  entering  and  forwarding.  ...  " 

The  goods  left  Hull  on  the  14th,  and  arrived  in  Manchester  the  same  evening  or 
the  next  morning. 

There  was  no  complaint  at  the  trial,  on  the  pait  of  the  plaintiff,  that  the  goods  did 
not  arrive  in  Manchester  in  proper  time. 

On  the  arrival  of  the  goods  in  Manchester,  they  were  not  sent  up  to  the  plaintift''s 
warehouse,  in  consequence  of  his  above-mentioned  instructions  to  Messrs.  Carver  &  Co. 
Messrs  Carver  &  Co ,  through  some  oversight,  neglected  to  advise  the  plaintiff  as 
usual  of  their  arrival ;  and  the  plaintiff'  never  inquired  for  the  goods  at  Messrs.  Carvers', 
although  his  servants  were  there  about  other  matters  almost  every  day.  This  was  to 
some  extent  accounted  for  by  the  extensive  nature  of  the  plaintift''s  business  ;  different 
departments  being  conducted  by  diff'erent  clerks. 

The  market  for  waste  was  falling  during  the  whole  period  from  the  7th  of  September, 
and  by  the  5th  of  October  had  fallen  50  per  cent. 

[412]  On  the  5th  of  October,  the  plaintiff,  having  in  the  meantime  given  no  notice 
whatever  to  the  defendants  of  the  non-arrival  of  the  goods,  in^■oiced  them  to  the 
defendants  at  221.  Ss.  6d.,  being  what  the  goods  were  worth  in  the  Manchester  market 
when  they  were  deliverecl  to  the  defendants  at  Lille. 

Upon  the  above  facts,  the  advocate  for  the  plaintiff'  contended  that  the  defendants 
were  bound  to  deliver  the  goods  to  the  plaintiff  at  his  warehouse  in  Manchester,  or, 
at  all  events,  to  give  him  notice  of  their  arrival  in  Manchester. 
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The  judge  decided  that  the  plaintiff,  by  his  instructions  to  Carver  &  Co.  not  to 
deliver  the  goods  until  they  had  received  a  written  or  printed  order  from  him,  had 
himself  been  the  cause  of  the  defendants'  contract  to  deliver  not  having  been  carried 
out ;  and  that  the  defendants,  not  having  had  notice  of  the  plaintiff's  instructions  to 
Messrs.  Carver  &  Co.,  and  never  having  assented  thereto,  were  not  bound  to  advise 
the  plaintiff  of  the  arrival  of  the  goods  in  Manchester  in  any  other  way  than  by  their 
delivery  :  and  therefore  that  the  defendants  were  not  liable  "in  the  present  action. 

If,  upon  the  above  facts,  the  court  should  be  of  opinion  that  the  plaintiff  was  not 
entitled  to  recover,  then  the  judgment  for  the  defendants  was  to  stand.  If,  however, 
the  court  should  be  of  opinion  that  the  plaintiff  was  entitled  to  recover,  then  the  case 
was  to  be  remitted  back  for  a  new  trial,  or  otherwise  disposed  of  as  the  court 
should  direct. 

Holker,  for  the  plaintiff  (a).  The  defendants,  who  were  carriers  professing  to 
carry  from  Lille,  in  Flanders,  [413]  to  Lancashire,  employed  Thompson,  M'Kay,  & 
Co.  as  their  agents  to  forward  their  goods  from  Hull  to  Manchester  and  other  places. 
In  October,  1862,  the  plaintiff,  who  had  been  in  the  habit  of  employing  the  defendants 
for  some  time  to  carry  goods  for  them,  wrote  to  them  requesting  them  to  send  their 
consignments  in  future  through  Messrs.  Carver  &  Co ,  by  the  Lancashire  and  York- 
shire railway,  instead  of,  as  theretofoi'e,  by  the  Sheffield  and  Lincolnshire  railway. 
In  pursuance  of  this  request,  the  defendants  sent  all  goods  subsequently  received  by 
them  for  the  plaintitt' through  Carver  &  Co.  ;  and  Carver  &  Co.'s  course  of  business 
was,  to  deliver  all  goods  so  received  by  them  for  the  plaintiff  at  his  place  of  business 
at  Manchester.  Some  time  since,  the  plaintiff  gave  instructions  to  Carver  &  Co.  not 
to  deliver  his  goods  at  once  at  his  warehouse,  but  to  advise  him  of  their  arrival,  and 
deliver  them  only  on  receiving  a  written  order  from  him  to  that  effect.  To  this 
Carver  &  Co.  assented.  On  the  13th  of  September,  1864,  the  plaintiff' received  from 
the  defendants  an  intimation  of  their  having  forwarded  to  his  address,  through 
Carver  &  Co.,  three  bales  of  cotton-waste,  which  duly  arrived  at  Carver  &  Co.'s  [414] 
warehouse  on  the  following  day.  They  remained  at  Carvei-  &  Co.'s  for  a  considerable 
time,  no  notice  of  their  arrival  having  been  given  to  the  plaintiff.  In  the  mean  time, 
the  market  for  cotton-waste  became  much  depiessed  :  and  the  question  now  is,  whether 
the  defendants  are  not  responsible  for  the  loss.  The  county-court  judge  ruled  that 
they  were  not.  Now,  if  Carver  &  Co.  were  the  agents  of  the  defendants,  they  clearly 
were  responsible  for  theii'  negligence  :  Bidcher  v.  The  South  Eastern  Railway  Company, 
16  C.  B.  13  ;  Sadler  v.  HenJock,  4  Ellis  &  B.  570 ;  Powell  on  Carriers,  167.  In  Golden 
V.  Manning,  2  W.  Bl.  916,  it  was  held  that  a  carrier  is  bound  to  deliver  goods,  if  it 
be  the  general  course  of  his  trade  so  to  do.  [Willes,  J.  The  contrary  has  been  held 
as  to  a  carrier  by  sea,  on  a  charterparty.]  In  Bourne  v.  Gailiff'e,  11  Clark  &  Fin.  45, 
it  was  held  that  a  carrier  by  sea  is  not  entitled  immediately  on  the  arrival  of  a  vessel, 
and  without  notice  to  the  owner,  to  land  the  goods ;  and,  if  he  do  so,  and  they  are 
destroyed  at  the  wharf,  he  will  be  answerable  to  the  owner  for  the  loss.  [Willes,  J. 
That  arose  on  a  bill  of  lading.]  It  did.  [Willes,  J.  The  arrangement  between  the 
plaintiff  and  Messrs.  Carver  &  Co.  turned  the  latter  into  warehousemen.]  Not  so : 
the  arrangement  simply  was  that,  instead  of  delivering  the  goods  on  arrival,  Carver  & 
Co.  should  give  the  plaintiff  notice  of  their  arrival. 

Pope,  for  the  respondent,  was  not  called  upon. 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  :^ 

"  1.  That  the  defendants  were,  under  their  contract  with  the  plaintiff,  boiuid 
either  to  deliver  the  goods  on  their  ari'ival  in  Manchester,  or  else  advise  the  plaintiff 
of  their  arrival  : 

"  2.  That  Messrs.  Carver  &  Co.  were  the  agents  of  the  defendants,  and  any  notice 
given  to  them  was  notice  to  the  defendants : 

"  3.  That  Messrs.  Carver  &  Co.,  as  agents  for  the  defendants,  were  authorized  to 
consent  or  agree  on  their  behalf  to  give  notice  to  the  plaintiff  of  the  arrival  of  his 
goods,  instead  of  immediately  sending  them  to  his  place  of  business ;  and  that  the 
consent  or  agreement  they  gave  or  entered  into  was  in  fact  the  consent  or  agree 
ment  of  the  defendants: 

"  4.  That  the  defendants  are  liable  to  answer  to  the  plaintiff  for  the  negligence 

of  Carver  &  Co. :  ■  i  j       ■  j  ,.  •> 

"  5.  That,  upon  the  facts  stated  in  the  ease,  the  plaintiff  was  entitled  to  judgment. 
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WiLLES,  J.  I  am  of  opinion  that  the  decision  of  the  county-court  judge  in  this 
case  was  right,  and  ought  to  be  affirmed.  This  is  in  effect  an  action  by  the  plaintiff 
against  Messrs.  Brownlow  &  Co.,  carriers  at  Hull,  for  not  giving  the  plaintiff'  notice  of 
the  arrival  of  certain  cotton-waste  carried  by  them  for  him  from  [415]  Lille  to 
Manchester.  It  appeared  that  Brownlow  &  Co.  had  formerly  employed  Thompson  Sc 
Co.  to  forward  goods  for  them  from  Hull  to  Manchester,  via  the  Manchester,  Sheffield, 
and  Lincolnshire  railway  ;  but,  at  the  plaintiff's  request,  they  employed  Carver  &  Co., 
who  used  the  Lancashire  and  Yorkshire  railway  :  and  the  course  of  business  had  been, 
to  deliver  all  goods  consigned  to  the  plaintiff  through  them  at  the  plaintiff's  place  of 
business.  Before  the  goods  in  question  were  forwarded,  the  plaintiff  had  requested 
Carver  &  Co.  not  to  deliver  goods  for  the  future  at  his  warehouse, — that  is  to  say, 
not  to  fulfil  the  contract  for  cai'riage  in  the  ordinary  way, — but  to  keep  the  goods 
until  they  received  the  plaintiff's  orders  for  their  disposal,  sending  him  notice  of  their 
arrival.  The  result  at  which  the  county-court  judge  arrived  upon  this  state  of  facts 
was,  that  Brownlow  &  Co.  were  employed  as  carriers  for  the  purpose  of  carrying  and 
delivering  the  goods  to  Butterworth ;  that  Brownlow  &  Co.  employed  Carver  &  Co. 
to  carry  that  contract  into  effect ;  and  that,  unknown  to  Brownlow  &  Co.,  Butterworth 
made  a  contract  with  Carver  &  Co.,  not  for  carrying,  but  for  warehousing  the  goods 
with  them.  I  think  it  is  impossible  to  say  that  the  county-court  judge  was  wrong  in 
that  conclusion  of  fact,  or  in  the  conclusion  of  law  resulting  from  it. 

Byles,  J.  I  am  of  the  same  opinion.  The  plaintiff  in  effect  says  to  the  defen- 
dants' agents,  "Do  not  in  future  pursue  the  ordinary  course  of  business,  by  delivering 
the  goods  on  arrival,  but  keep  them  until  I  send  you  instructions."  The  defendants, 
knowing  nothing  of  this  arrangement  between  the  plaintiff  and  Carver  &  Co.,  send 
their  goods  on  in  the  expectation  that  Carver  &  Co.  will  do  their  duty.  The  latter 
have,  it  may  be,  been  guilty  of  negligence  in  omitting  to  do  [416]  something  which 
they  were  directed  by  the  plaintiff  to  do,  without  the  knowledge  of  the  defendants. 
The  defendants  clearly  are  not  liable  for  that. 

Keating,  J.,  had  gone  to  Chambers. 

Judgment  affirmed,  with  costs. 

Ray  v.  Jones.     June  20th,  1865. 

[S.  C.  34  L.  J.  C.  P.  306 ;  12  L.  T.  737 ;   11  Jur.  N.  S.  812  ;  13  W.  R.  1018.] 

By  a  deed  of  arrangement  under  s.  192  of  the  Bankruptcy  Act,  1861,  purporting  to 
be  made  between  the  debtor  of  the  first  part,  and  the  several  executing  creditors, 
on  behalf  of  themselves  and  all  and  every  other  the  creditors  who  might  assent  to 
or  become  bound  by  the  deed,  of  the  second  part,  tiie  debtor  covenanted  to  pay  all 
his  creditors  the  amount  of  their  respective  debts  by  nine  monthly  instalments,  and 
the  parties  of  the  second  part  agreed  to  accept  such  instalments,  and  covenanted 
that,  "  while  the  said  instalments  were  duly  and  regularly  paid  by  the  debtor,  they 
would  not  sue  him  or  enforce  any  judgment  or  other  proceedings  against  him  or 
his  estate  : " — Held,  that  this  amounted  only  to  a  covenant  not  to  sue  for  a  limited 
time,  and  was  not  pleadable  in  bar  as  a  release. 

This  was  an  action  for  goods  bargained  and  sold,  goods  sold  and  delivered,  and 
money  found  due  upon  accounts  stated.     The  declaration  was  as  follows  : — 

William  Ray,  the  trustee  on  behalf  of  the  creditors  of  F.  R.  Gilder,  a  debtor,  under 
a  deed  or  instrument  made  and  entered  into  between  the  said  F.  R.  Gilder  and  bis 
said  ci'editors,  and  the  plaintiff,  as  trustee  as  aforesaid,  relating  to  the  debts  and 
liabilities  of  the  said  F.  R.  Gilder,  and  his  release  theiefrom,  according  to  the  clauses 
of  the  Bankruptcy  Act,  1861,  relating  to  trust  deeds  for  benefit  of  creditors,  and  which 
said  deed  or  instrument  has  been  duly  registered  under  the  said  act  of  parliament,  and 
under  which  said  deed  or  instrument,  all  things  necessary  in  that  behalf  having 
happened  and  been  done,  all  the  property  comprised  in  the  said  deed  or  instrument, 
including  the  causes  of  action  hereinafter  mentioned,  was  and  is  under  the  said  act  of 
parliament  vested  in  the  plaintitf  as  such  trustee  as  aforesaid,  by,  &c.,  sues  the  defen- 
dant for  money  payable  by  the  defendant  to  the  plaintiff  as  [417]  such  ti'ustee  as 
aforesaid  for  goods  before  the  making  or  entering  into  or  execution  of  the  said  deed  or 
instrument  bargained  and  sold  by  Gilder  to  the  defendant  at  his  request,  and  for 
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goods  before  the  making  or  entering  into  or  execution  of  the  said  deed  or  instrument 
sold  and  delivered  by  Gilder  to  the  defendant  at  his  request,  and  for  monev  before 
the  making  or  entering  into  or  execution  of  the  said  deed  found  to  be  due  from  the 
defendant  to  C4ilder  on  accounts  before  the  making  or  entering  into  or  execution  of 
the  said  deed  stated  between  them  the  defendant  and  Gilder:  and  the  plaintiff  as 
such  trustee  as  aforesaid  claimed  501. 

The  defendant  pleaded  that,  after  the  accruing  of  the  causes  of  action  in  the 
declaration  mentioned,  and  after  action,  to  wit,  on  the  10th  of  April,  18G5,  the  defen- 
dant, then  being  indebted  to  divers  persons,  made  and  executed  a  deed,  which, 
without  the  schedule  or  signatures  and  attestations  thereto,  is  in  the  words  and 
figures  and  to  the  effect  following,  that  is  to  say :— "  This  indenture  made  the 
10th  day  of  April,  1865,  between  Stephen  Thomas  Jones,  of,  &c.  (hereinafter  called 
the  said  debtor),  of  the  first  part,  and  the  several  persons,  companies,  and  firms,  whose 
names  are  subscribed  and  seals  affixed  in  the  schedule  hereunder  written,  being 
creditors  of  the  said  debtor,  on  behalf  of  themselves  and  all  and  every  other  the 
creditors  of  the  said  debtor  who  may  assent  to  or  become  bound  by  these  presents,  of 
the  second  part :  Whereas,  the  said  debtor  is  indebted  to  the  parties  hereto  of  the 
second  part  and  other  persons  in  sums  which  he  is  unable  to  pay  at  the  present 
time,  and  it  has  been  agreed  by  and  between  the  parties  heretoto  give  the  said 
debtor  the  time  hereinafter  mentioned  for  payment  of  his  debts  in  full :  Now,  this 
indenture  witnesseth  that  he  the  said  debtor  hereby,  for  himself,  his  executors  and 
administrators,  covenants  and  agrees  to  and  with  [418]  the  said  parties  hereto  of  the 
second  part,  that  he  will  duly  pay  all  and  every  the  debts  and  claims  of  the  parties 
hereto  of  the  second  part,  and  all  other  his  creditors,  whether  executing  these  presents 
or  not,  the  full  amount  of  their  respective  debts  and  claims  that  are  now  due  and 
owing  by  the  said  debtor,  by  nine  equal  monthly  instalments,  the  first  payment  of 
an  equal  ninth  part  thereof  to  commence  and  be  made  on  the  20th  of  May  next,  and 
a  similar  payment  to  be  made  on  the  20th  of  each  following  month  until  the  whole 
of  his  said  debts  are  satisfied  and  discharged  :  And  this  indenture  further  witnesseth 
that,  in  pursuance  of  the  said  agreement,  and  in  consideration  of  the  debtor's 
covenant  as  hereinbefore  contained,  they  the  parties  hereto  of  the  second  part  hereby 
covenant  and  agree  to  accept  payment  of  their  respective  debts  by  the  nine  instalments 
hereinbefore  mentioned,  and,  while  the  said  instalments  are  duly  and  regularly  paid  hy  the 
said  debtor,  not  to  sue  the  said  debtor  or  enforce  any  judgment  w  other  proceedings  against 
him  or  his  estate :  And  it  is  lastly  agreed  that  this  indenture  shall  operate  (so  far 
as  it  lawfully  may)  as  a  deed  of  arrangement  between  the  said  debtor  and  his  creditors 
under  the  Bankruptcy  Act,  1861."  Averment  that  a  majority  in  number  represents 
ing  three  fourths  in  value  of  the  creditors  of  the  defendant  whose  debts  respectively 
amounted  to  101.  and  upwards,  did  in  writing  assent  to  and  approve  of  the  said  deed ; 
and  the  execution  of  the  said  deed  was  attested  by  an  attorney  and  solicitor ;  and 
within  twenty-eight  days  from  the  day  of  the  execution  of  the  said  deed  by  the 
defendant  the  same  was  produced  and  left  (having  been  first  duly  stamped)  at  the 
office  of  the  chief  registrar  of  the  court  of  bankruptcy  for  the  purpose  of  being 
registered,  and  together  with  such  deed  there  was  delivered  to  the  said  chief  registrar 
such  affidavit  [419]  by  the  defendant  as  by  the  Bankruptcy  Act,  1861,  in  that 
behalf  is  provided ;  and  the  saiil  deed  did  before  the  registration  thereof  bear  such 
ordinary  and  ad  valorem  stamp-duties  as  were  provided  by  the  Bankruptcy  Act,  1861  ; 
in  that  behalf  and  at  the  time  of  the  execution  of  the  said  deed  the  plaintiff  \vas  a 
creditor  of  the  defendant  in  respect  of  the  amount  claimed  herein  pleaded  to  within 
the  meaning  of  the  Bankruptcy  Act,  1861  ;  and  that,  all  conditions  prescribed  by  the 
said  act  having  been  observed  and  performed,  and  all  things  having  happened  necessary 
in  that  behalf,  the  plaintiff  became  and  was  and  is  bound  by  the  said  deed  as  if  he 
had  been  a  party  thereto  and  had  executed  the  same. 

The  plaintiff"  demurred  to  this  plea,  the  ground  of  demurrer  stated  in  the  margin 
being,  "that  the  deed  set  out  in  the  plea  is  no  defence  to  the  action,  as  it  contains  no 
release,  and  contains  unreasonable  provisions."     Joinder. 

Prentice,  in  support  of  the  demurrer  (a).     The  deed  set  out  in  the  plea  does  not 

(o)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as 
follows  : — 

"  1.  That  the  plea  is  no  defence  to  the  action,  as  it  contains  no  release  : 
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amount  to  a  release,  and  could  not  have  been  pleaded  as  such  even  if  the  plaintiff  had 
been  an  executing  party.  [Willes,  J.  A  covenant  not  to  sue  may,  according  to  the 
case  of  Keyes  v.  Elhns,  34  Law  J.,  Q.  B.  2.5,  be  set  up  as  an  equitable  defence.]  There 
was  a  release  there :  the  deed  provided  that  the  creditors  who  executed  it  thereby 
agreed  to  accept  [420]  "these  presents  in  full  discharge  and  satisfaction  of  their 
respective  debts,  claims,  and  demands"  against  the  defendant;  and  they  thereby 
released  the  defendant  from  all  their  debts  and  claims  against  him,  and  agreed  that 
the  deed  might  "operate  as  a  defeazance  pleadable  in  bar  to  or  be  otherwise  set  up 
as  a  defence  to  any  action,"  &c.  Here,  the  covenant  is  mei'ely  an  engagement  on  the 
part  of  the  creditors  parties  thereto  that  they  will  not  sue  the  debtor  so  long  as  the 
instalments  are  regularly  paid.  A  covenant  not  to  sue  for  a  limited  time  cannot  be 
pleaded  as  a  release  :  Thimhleby  v.  Barron,  3  M.  &  W.  210 ;  Cribhom  v.  FouUIoti,  8  C.  B. 
483.  In  IValker  v.  Nevill,  34  Law  J.,  Exch.  78,  a  covenant  on  the  part  of  the 
creditors,  contained  in  a  deed  of  composition  and  inspection,  not  to  sue  within  a  time 
limited,  viz.  before  the  20th  of  May,  186-5,  was  held  to  be  pleadable  as  a  release, 
because  it  was  accompanied  by  an  express  stipulation  to  the  following  efl'ect, — "  that 
these  presents  shall  and  may  be  pleaded  and  allowed  in  any  court  of  law  or  equity  as 
a  bar  or  in  discharge  of  all  and  every  action  or  actions,  suit  or  suits,  or  other  pro- 
ceedings, judgments,  and  executions  which  shall  oi-  may  be  brought,  commenced, 
sued,  pi'osecuted,  or  taken  against  the  debtors,  or  either  of  them,  or  their  or  either  of 
their  goods  cir  estates,  by  the  said  several  creditors  or  any  of  them,  contrary  to  the 
true  intent  and  meaning  of  these  presents."  In  delivering  the  judgment  of  the  court, 
Channell,  B.,  there  says  :  "  There  is  no  doubt  that  a  simple  covenant  not  to  sue  for  a 
limited  time,  is  of  itself  only  the  subject  for  a  cross-action  if  broken,  and  not  pleadable 
in  bar.  But  here  there  is  an  express  pi'ovision  that,  during  this  limited  time,  the 
deed  maj'  be  pleaded  in  bar :  and  we  think  that,  if  the  plaintiff'  had  in  fact  executed 
such  a  covenant,  it  might  be  pleaded  in  bar  to  an  action  by  him.  This  being  the  case, 
he  is  in  the  same  position  [421]  bj'  virtue  of  the  statute,  unless  this  or  some  other 
covenant  in  the  deed  is  so  unreasonable  that  the  assent  of  the  requisite  majority 
cannot  bind  the  minority."  There  is  no  such  provision  in  this  deed  :  and  the  court 
will  not  allow  an  amendment  so  as  to  raise  an  equitable  defence,  to  meet  the 
suggestion  thrown  out  by  Crompton,  J.,  in  the  course  of  the  argument  in  Kei/es  v. 
Elkins,  and  which  raises  a  nice  question  that  was  not  fully  brought  to  the  attention 
of  the  court  there.  It  is  not  so  clear  that  a  court  of  equity  would  not  impose  terms. 
[Wille.s,  J.  The  covenant  is,  not  to  sue  for  the  original  debt  while  the  nine  monthly 
instalments  of  the  composition  ai-e  duly  and  regularly  paid.  It  is  not  a  release,  with 
a  condition  subsequent.]     The  plea  is  clearly  a  bad  one. 

Pifiard,  contri  {a).  The  only  covenant  in  this  deed  by  the  parties  of  the  second 
part  is  this  covenant  not  to  sue.  The  effect  of  it  is  a  positive  covenant  not  to  sue, 
with  a  defeazance  in  case  the  instalments  are  not  duly  paid.  The  court  will  not 
extend  the  strictly  technical  rule  laid  down  in  Thimhleby  v.  Barron,  3  M.  [422]  &  W. 
•210,  Gibbms  V.  Vouillon,  8  C.  B.  483,  Ford  v.  Beech,  11  Q.  B.  852,  and  other  cases. 
This  covenant  can  only  be  pleaded  as  a  release.     It  is  like  the  covenant  in  Hidson  v. 

"  2.  That  the  deed  could  not  have  been  pleaded  as  a  defence,  if  the  plaintiff  had 
executed  it : 

"  3.  That  the  deed  is  not  binding  on  non-assenting  creditors,  as  creditors  executing 
are  in  a  different  position  from  those  not  executing : 

"4.  That  non-assenting  creditors  are  not  bound  by  the  covenant  not  to  sue." 

(rt)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as 
follows  : — 

"  That  the  plea  is  a  good  defence  to  the  action,  notwithstanding  it  contiiins  no 
formal  release,  inasmuch  as, — first,  it  could  have  been  pleaded  as  a  defence,  if  the 
plaintiff  had  executed  it, — secondlj',  the  deed  is  binding  on  non-assenting  creditors,  as 
creditors  executing  are  not  in  a  diflerent  position  from  those  not  executing,— thirdly, 
non-assenting  creditors  are  bound  by  the  covenant  not  to  sue,  inasmuch  as  the  covenant 
not  to  sue  is  not  a  covenant  by  the  subscribing  parties  onlv,  but  a  covenant  by  the 
parties  hereto  of  the  second  part,  that  is,  'the  seveial  persons,  companies,  and  firms 
whose  names  are  subscribed  and  seals  affixed  in  the  schedule  hereunder  written,  being 
creditors  of  the  said  debtor,  on  behalf  of  themselves  and  all  and  every  other  the 
creditors  of  the  said  debtor  who  may  assent  to  or  become  bound  by  these  presents.' " 
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Barclay,  3  Hiirlst.  &  Colt.  9.     In  all  these  eases,  a  covenant  not  to  sue  is  considered 
the  more  appropriate  one,  inasmuch  as  a  release  might  affect  the  rights  of  others. 

Prentice,  in  reply.  The  deed  in  Hidson  v.  Barclay  had  a  co\enant  in  terms 
similar  to  that  in  ll'alker  v.  Xevill,  34  Law  J.,  Exch.  73. 

WiLLES,  J.  Mr.  Piffard  has  said  all  that  could  be  said  in  favour  of  this  plea, 
and  has  referred  to  the  authorities  on  which  alone  it  could  be  sustained,  if  at  all, 
and  especially  to  the  case  of  Hidsoii  v.  Barclai/,  3  Hurlst.  &  Colt.  9.  I  am,  however^ 
of  opinion  that  those  authorities  are  not  sufficient  to  bear  him  through.  The  plea 
sets  up  a  deed  by  which  the  statutory  number  of  the  defendant's  creditors  have 
agreed  to  receive  payment  of  their  respective  debts  by  nine  equal  monthly  instal- 
ments. The  deed  was  intended  to  bind  all  the  creditors,  and  for  the  present 
purpose  I  assume  that  it  does  so.  It  contains  a  covenant  by  the  creditors  to  accept 
the  instalments,  and,  "while  the  said  instalments  are  duly  and  regularly  paid  by 
the  debtor,  not  to  sue  the  said  debtor  or  enforce  any  judgment  or  other  proceedings 
against  him  or  his  estate."  In  terms,  that  is  obviously  a  covenant  not  to  sue,  not  a 
release  nor  a  defeazauce ;  for,  if  it  had  been  intended  to  enure  as  a  release,  it 
would  have  been  expressed  in  language  such  as  is  found  in  the  deed  in  Gihhuns  v. 
Vouilloii,  8  C.  B.  483,  or  in  Hidson  v.  Barclay.  Xo  authority  has  been  cited  to  shew 
that  a  release  or  defeazance  is  to  be  implied,  unless  there  be  something  in  the 
language  of  the  instrument  itself  to  war-[423]  rant  such  an  implication.  If  it  can  be 
construed  as  a  covenant  not  to  sue,  it  ought  to  be  so  construed.  A  covenant  not 
to  sue,  if  absolute,  may  be  pleaded  as  a  release :  and,  by  a  benignant  construction, 
this  covenant  might,  if  all  the  instalments  were  paid,  be  said  to  be  an  absolute 
covenant  not  to  sue,  and  so  to  operate  as  a  release.  But  it  would  be  obviously 
contrary  to  the  intention  of  the  parties,  as  well  as  contrary  to  the  doctrine  laid  down 
in  Thimblchy  v.  Barron,  3  M.  &  W.  210,  to  hold  it  to  amount  to  a  release  in  the  first 
instance.  The  deed,  therefore,  amounting  only  to  a  qualified  covenant  not  to  sue, 
and  there  being  no  release  or  defeazance,  or  satisfaction  independently  of  the  statute, 
amounts  to  no  defence,  though  in  all  other  respects  it  might  be  a  strict  compliance 
with  the  statute.  For  these  reasons,  I  feel  bound  to  give  judgment  for  the 
plaintiff. 

Byles,  J.  I  am  of  the  same  opinion.  No  doubt,  the  general  rule  is  that  a 
covenant  not  to  sue,  when  it  does  not  affect  other  parties,  and  is  so  intended,  may  be 
pleaded  as  a  release.  Since  Thimhhhy  v.  Barron,  3  M.  &  W.  210,  a  mere  covenant  not 
to  sue  operates  nothing,  not  even  a  suspension  of  the  action.  If  this  deed  had 
contained  a  provision  similar  to  that  in  It'alker  v.  Xevill,  34  Law  J.,  Exch.  73,  the 
result  might  have  been  different. 

Ke.ating,  J.  I  am  of  the  same  opinion.  I  think  it  is  impossible  to  extend  this 
covenant  beyond  a  covenant  not  to  sue  within  a  limited  time, — a  conditional 
covenant. 

Judgment  for  the  plaintiff. 


[424]    The  Vestry  of  the  Parish  of  St.  Marylebone,  Appellants; 
John  Stephen  Viret,  Respmdmt.    June  23rd,  1865. 

[S.   C.   34  L.  J.  M.  C.   214:  12  L.  T.  673:    11  Jur.  N.  S.  907;    13  W.  R.   1064. 
Followed,  St.  Martin's  Vestry  v.  Ward,  [1897]  1  Q.  B.  43.] 

Where  the  vestry  or  district-board  of  a  parish  or  district,  under  the  powers 
conferred  on  them  by  the  Metropolis  Local  Management  Act,  18  &  19  Vict.  c.  120, 
substitute  a  new  sewer  in  a  course  different  from  that  of  an  old  one,  and  think 
proper  to  divert  house-drainage  (not  in  itself  defective  or  insufficient)  from  the 
latter  to  the  former,  thev  ai-e  bound  (under  s  69)  to  provide  new  drains  for  the 
old  ones  so  diverted,  and"  cannot  call  upon  the  owners  of  the  premises,  under  s.  73, 
to  pay  the  expense  of  such  new  drains. 

On  the  26th  of  February,  1864,  John  Stephen  Viret,  the  respondent,  appeared 
before  one  of  the  magistrates  at  the  Marylebone  police-court,  in  answer  to  the 
following  summons  : — 
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"  Marylebone  Police  Court. 

"  Metropolitan  police  district  and  county  of  Middlesex. 

"To  John  Stephen  Viret,  of  No.  17  Edgeware  Road,  in  the  parish  of  St.  Marylebone 

in  the  county  of  Middlesex. 

"  Whereas  complaint  hath  this  day  been  made  before  me  the  undersigned,  one  of 
the  magistrates  of  the  police  courts  of  the  metropolis  sitting  at  the  police-court  High 
Street,  "Marylebone,  in  the  county  of  Middlesex,  and  within  the  metropolitan  police- 
district,  by  the  vestry  of  the  parish  of  St.  Marylebone,  For  that,  on  the  1st  of  January, 
1864,  the  vestry  of  the  parish  of  St.  Marylebone,  in  the  county  of  Middlesex,  a  parish 
included  in  Schedule  A.  to  the  Metropolis  Local  Management  Act,  18-55(18  &  19  Vict. 
c.  120),  under  and  in  execution  of  the  said  act,  and  in  consequence  of  the  neglect  and 
refusal  of  the  owner  of  the  premises  hei-einafter  mentioned  to  comply  with  their 
lawful  requisition  in  respect  of  the  works  hereinafter  mentioned,  incurred  certain 
expenses  amounting  to  171.  7s.  4d.,  in  and  about  constructing  and  making  from  the 
house  or  building  situate  and  being  No.  17  Edgeware  Road,  in  the  said  parish,  and 
within  the  metropolitan  police-district,  of  which  house  you  are  the  occupier,  into  a 
certain  sewer  in  the  Edgeware  Road  aforesaid,  being  a  sewer  of  sufficient  size,  and 
within  100  feet  of  such  house,  and  on  a  lower  level  than  such  house,  a  certain  [425] 
covered  drain  and  other  fit  and  proper  works  requisite  to  secure  the  safe  and 
proper  working  of  the  same;  and  that  payment  of  the  said  sum  of  171.  7s.  4d.  for 
such  expenses  hath  been  required  of  you,  and  that  the  same  hath  not  been  paid  : 

"  These  are  therefore  to  command  you,  in  Her  Majesty's  name,  to  be  and  appear 
on  Saturdaj'  next,  at  2  o'clock  in  the  afternoon,  at  the  police-court  aforesaid,  before 
me,  or  such  other  magistrate  of  the  .said  police-court  as  may  then  be  there,  to  shew 
cause  why  an  order  should  not  be  made  under  the  provisions  of  the  Metropolis  Manage- 
ment Acts,  1855  (18  &  19  Vict.  c.  120),  and  1862  (25  &  26  Vict.  c.  102)  for  the  pay- 
ment by  you  to  the  vestry  of  the  said  sum  of  171.  7s.  4d. 

"Given  under  my  hand  and  seal,"  &c. 

On  the  hearing  of  the  summons,  the  following  facts  were  proved  : — 

1.  Viret  was  the  occupier  of  the  above-mentioned  house  and  premises.  Complaint 
having  been  made  to  the  vestry  as  to  the  drainage  of  the  house  and  premises  No.  17 
Edgeware  Road,  the  surveyor  of  the  vestry,  by  their  direction,  examined  the  drains 
of  the  said  house  and  premises,  and  made  a  report  to  the  vestry ;  and  the  vestry,  on 
the  30th  of  July,  186.3,  after  duly  considering  the  matter,  came  to  the  following 
resolution,  which  was  duly  entered  on  their  minutes : — 

"Resolved,  that  the  premises  Nos.  13,  14,  16,  and  17  Edgeware  Road,  and  Nos. 
33  and  34  Upper  Seymour  Street,  not  being  drained  by  sufficient  drains  communi- 
cating with  a  sewer  and  emptying  themselves  into  the  same  to  the  satisfaction  of  the 
vestry,  notices  be  given  to  the  owners  of  the  respective  premises,  13,  14,  16,  and  17 
Edgeware  Road,  requiring  them,  pursuant  to  the  73rd  section  of  the  Local  Manage- 
ment Act,  to  drain  their  premises  by  separate  drains  into  the  front  [426]  sewer  in  the 
Edgeware  Road ;  and  that  like  notices  be  given  to  the  owners  of  the  respective 
premises  Nos.  33  and  34  Upper  Seymour  Street,  to  drain  by  separate  drains  into 
the  sewer  in  Upper  Seymour  Street ;  and  that  the  old  drain  or  sewer  at  the  rear  of 
the  above  premises  in  the  Edgeware  Road  and  under  the  houses  33  and  34  Upper 
Seymour  Street  be  discontinued." 

2.  On  the  21st  of  August,  1863,  the  following  notice  was  duly  served  upon  Viret : — 

"  Parish  of  St.  Marylebone. 
"To  the  owner  of  the  house  and  premises  No.  17  Edgeware  Road,  in  the  parish 

of  St.  Marylebone,  in  the  county  of  Middlesex. 
"  By  virtue  of  the  provisions  of  an  act  of  parliament  made  and  pa,ssed,  &c.,  intituled 
'  An  act  for  the  better  local  management  of  the  metropolis,'  notice  is  hereby  given  to 
you  that  the  vestry  of  the  parish  of  St.  Marylebone  find  that  your  house  and  premises, 
situate  number  17  Edgeware  Road,  in  the  said  parish  of  St.  Marylebone,  is  not  drained 
by  a  sufficient  drain  communicating  with  a  sewer  and  emptying  itself  into  the  same 
to  the  satisfaction  of  the  said  vestry,  and  that  there  is  a  sewer  within   100  feet  of 
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some  part  of  your  house  and  premises  on  a  lower  level  than  the  same :  and  further 
take  notice  that  you  are  hereby  required,  within  twenty-eight  days  from  the  service 
hereof,  to  construct  and  make  from  such  house  and  premises  into  the  sewer  in  the 
Edgeware  Road,  in  front  of  your  said  house,  a  covered  drain,  and  such  branches 
thereto,  of  such  materials,  of  such  size,  at  such  level,  and  with  such  fall,  as  shall  be 
adequate  for  the  drainage  of  such  house  and  premises  and  its  several  floors  or  storeys, 
and  also  of  its  areas,  waterclosets,  and  offices,  and  for  conveying  the  soil,  drainage', 
and  wash  therefrom  into  the  said  sewer,  and  to  provide  fit  and  proper  traps,  inle°si 
and  apparatus  for  hindering  the  entry  of  impro-[427]-per  substances  therein,  and  all 
other  arrangements  requisite  to  secure  the  safe  and  proper  working  of  the  said  drain, 
and  to  prevent  the  same  from  obstructing  or  otherwise  injuring  or  impeding  the  action 
of  the  sewer  to  which  it  leads  :  And  further  take  notice  that  such  works  and  arrange- 
ments are  required  to  be  done  to  the  satisfaction  of  the  said  vestry,  who  reserve  to 
themselves  the  right  to  order  reasonable  alterations  therein,  additions  thereto,  and 
abandonment  of  part  or  parts  thereof,  as  may  to  the  vestry  or  their  officers  appear, 
on  the  fuller  knowledge  aftbrded  by  the  opening  of  the  ground,  requisite  to  secure  the 
complete  and  perfect  working  of  such  works.     Dated,  &c. 

"X.B. — Xotice  in  writing  of  your  intention  to  commence  the  works  above  referred 
to  must  be  given  at  the  court  house,  Marylebone  Lane." 

3.  This  notice  not  having  been  complied  with,  the  builder  with  other  persons 
employed  by  the  vestry  went  to  the  premises  on  the  2nd  of  December,  1863,  for  the 
purpose  of  doing  the  work ;  and  Viret  refused  to  allow  them  to  enter  such  premises. 
The  following  correspondence  then  took  place  between  Viret  and  Mr.  Greenwell,  the 
vestry-clerk  : — 

"17  Edgeware  Road,  Dec.  4th,  1863. 
"  To  the  vestry  of  St.  Marylebone. 

"  I  decline  giving  you  permission  to  enter  my  premises  to  make  any  alterations  to 
my  present  mode  of  drainage  through  vay  house,  unless  the  vestry  will  hold  me  harm- 
less from  all  expenses  attending  the  execution  of  such  works. 

"John  Stephen  Viret." 

"  Court  House,  St.  Marylebone, 
"December  4th,  1863. 

"Sir, — To"  prevent  misunderstanding,  it  may  be  desirable  to  say,  with  reference 
to  your  notice  of  this  date  directed  to  the  vestry  of  St.  Marylebone,  declining  to  [428] 
give  permission  to  enter  your  premises  to  make  any  alteration  to  your  present  mode 
of  drainage  unless  the  vestry  will  hold  you  harmless  from  all  expenses,  that  the  work 
is  intended  to  be  done  by  the  vestry  in  consequence  of  the  notice  to  the  owner  by  the 
vestry  dated  the  21st  of  August  ultimo  to  make  such  drainage  not  having  been  com- 
plied with  ;  and  the  payment  of  the  expenses  the  vestry  are  put  to  in  consequence 
will  be  required  fiom  you  as  the  occupier,  pursuant  to  the  provisions  of  the  Metropolis 
Management  Amendment  Act,  1862.  "  W.  E.  Greenwell." 

4.  Shortly  after  Viret  withdrew  his  opposition,  and  allowed  the  agents  of  the 
vestry  to  enter,  who  in  the  said  month  of  December  did  the  work  mentioned  in  the 
said  resolution  and  notice. 

.5.  On  the  1st  of  January,  1864,  and  also  on  the  19th  of  January,  1864,  the  follow- 
ing demand  was  duly  served  on  Viret : — 

"Court  House,  St.  Marylebone, 
"  1st  January,  1864. 

"  Sir,— The  drainage  work  at  your  premises  has  been  completed  by  the  vestry,  in 
default  of  the  notice  of  the  21st  August  last  having  been  attended  to.  The  expense 
incurred  bv  the  vestrv  amounts  to  171.  7s.  4d. ;  and,  pursuant  to  the  Metropolis 
Management  Amendment  Act,  1862,  s.  96,  the  vestry  require  the  immediate  payment 
of  such  amount  from  vou.  The  act  of  parliament  referred  to  provides  that  notice 
shall  be  given  to  an  occupier  not  to  pay  any  rent  to  his  landlord  without  first  deduct- 
ing the  amount  of  the  costs  and  expenses  to  which  he  is  liable  under  the  act ;  and  you 
will  be  good  enough  to  receive  this  as  notice  accordingly ;  but  I  feel  bound  also  to 
inform  you  that  the  act  also  provides  that  nothing  therein  contained  shall  be  taken 
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to  affect  any  contract  made  between  the  [429]  owner  and  occupier,  whereby  it  is 
agreed  that  the  occupier  shall  pay  all  rates,  dues,  and  sums  of  money,  or  to  afleet  any 
contract  whatsoever  between  landlord  and  tenant.  I  shall  feel  obliged  by  an  early 
reply  to  this  commum'cation.  "  W.  E.  Gkeenwell,  vestry-clerk. 

"Mr.  Viret,  17  Edgeware  Koad." 

(J.  Viret  refused  to  comply  with  the  said  demand,  although  there  was  sufficient 
rent  due  to  the  owner  of  the  premises  No.  17  Edgeware  Koad,  out  of  which  he  might 
have  deducted  the  same :  he  also  refused,  on  application  being  made  to  him  under  the 
2.5  &  26  Vict.  c.  102,  s.  96,  for  the  same,  the  name  and  address  of  his  landlord,  and 
the  amount  of  rent  due. 

7.  The  sum  of  171.  7s.  4d.  was  a  reasonable  charge  for  the  work  done. 

8.  The  house  and  premises  in  question.  No.  17  Edgeware  Road,  together  with 
eighteen  other  houses,  form  a  block  of  buildings  seventeen  of  which  drain  into  a  sewer 
being  a  main  sewer  for  the  purposes  of  this  case,  called  the  Edgeware  Road  sewer, 
running  in  front  of  the  said  block  of  houses  along  the  Edgeware  Road,  and  constructed 
by  the  commissioners  of  sewei's  in  the  year  1839.  At  the  time  of  the  said  resolution 
and  notice,  and  thenceforward  until  the  completion  of  the  work  by  the  vestry  as  afore- 
said, two  of  such  houses,  the  said  house  No.  17  being  one,  did  not  drain  into  the 
Edgeware  Road  sewer,  but  into  an  old  drain  or  .sewer  for  the  pui  poses  of  this  case 
called  the  "(31d  drain,"  which  ran  at  the  back  thereof,  and  under  two  of  the  houses 
forming  such  block,  and  then  discharged  itself  into  one  of  the  main  sewers. 

9.  This  old  drain  was  sixty  or  seventy  years  old,  and  decidedly  objectionable.  It 
was  formerly  used  for  carrying  off  the  drainage  of  the  whole  block  of  houses  before 
mentioned:  and,  in  1859,  one  Butcher  diained  [430]  into  it,  from  a  tenement  in 
Adams  Mews,  at  the  back  of  the  said  block  of  houses,  with  the  permission  of  the  vestry. 
It  had  also  been  cleansed  and  flushed  by  the  commissioners  of  sewers  in  the  years 
1849  and  1850,  upon  the  representation  made  by  their  surveyor. 

10.  The  effect  of  the  said  works  of  the  vestry  was,  to  drain  the  said  house  and 
premises  No.  1 7  by  a  sufficient  covered  drain,  having  the  branches,  the  size,  the  level, 
the  fall,  and  the  other  properties  and  incidents  required  by  the  73rd  section  of  the 
18  efe  19  Vict.  c.  120,  communicating  with  and  emptying  itself  into  the  said  Edgeware 
Road  sewer,  which  is  of  sufficient  size  within  the  meaning  of  the  said  section,  and 
within  twenty-six  feet  of  the  front  wall  of  the  said  house,  and  is  on  a  lower  level  than 
such  house  and  premises. 

11.  The  vestry  also  removed  and  tilled  up  all  the  drains  leading  from  the  interior 
of  the  said  house  and  premises  No.  17  Edgeware  Road  to  the  old  drain,  and  then  cut 
off  all  communication  therewith  from  the  said  premises,  by  bricking  up  the  .same. 

12.  The  annexed  plan  correctly  describes  the  relative  situation  of  the  Edgeware 
Road  sewer,  and  of  the  old  drain,  and  of  the  drains  in  No.  1 7  communicating  with 
the  same,  respectively  ;  the  red  line  describes  the  new  drains  communicating  with  the 
Edgeware  Road  sewer ;  the  blue  lines  the  drains  communicating  with  the  old  drain. 

13.  It  was  contended  before  the  magistrate,  on  behalf  of  the  respondent, — first, 
that  the  alteration  in  his  drains  was  an  alteration  in  the  S3'stem  of  drainage,  and  did 
not  come  within  the  18  &  19  Vict.  c.  120,  s.  73,  but  under  section  69  of  that  act ;  and 
that  such  alterations  ought  to  have  been  executed  at  the  expense  of  the  parish,  and 
not  at  that  of  the  respondent, — secondly,  that,  under  the  73rd  section,  the  vestiy  was 
only  authorised  to  require  the  respondent  to  make  [431]  sufficient  drains  communi- 
cating with  the  old  drain  or  sewer  at  the  back  of  the  said  house  and  premises,  that 
being,  as  he  contended,  a  "sewer,"  and  being  nearer  to  his  house  and  premises  than 
the  sewer  in  the  Edgeware  Road. 

14.  The  appellants  contended  that  the  old  drain  was  not  a  "sewer"  within  the 
meaning  of  the  statutes ;  and  that,  if  it  was,  the  vestry  had  nevertheless  the  I'ight  to 
make  the  alterations. 

15.  Thirdly,  it  was  contended  on  behalf  of  the  respondent  that  the  magistrate  had 
jurisdiction  to  review  the  decision  of  the  vestry,  and  to  determine  whether  or  not, 
before  the  alterations,  the  respondent's  house  was  drained  by  a  sufficient  drain  com- 
municating with  some  sewer. 

16.  The  magistrate  was  of  opinion  that  he  had  no  power  to  review  the  decision  of 
the  vestry.  He  held  also  that  the  "  old  drain  "  running  behind  the  block  of  buildings 
in  which  the  respondent's  house  is  comprised  was  a  "sewer"  within  the  meaning  of 
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the  luterpietatioii  clause  of  the  18  &  19  Vict.  c.  120,  s.  2.50;  that  the  commissioners 
of  sewers  had  exercised  control  over  it ;  that  the  rights  of  the  said  commissioners 
passed  to  the  vestry  by  the  operation  of  s.  68  of  the  same  act,  and  that,  in  one  insUnce, 
the  vestry  had  used  such  rights  ;  that  the  appellants  were  bound  by  s.  69  of  the  same 
act  to  supply  private  drains  necessary  to  enable  the  respondent's  house  to  drain  into 
the  sewer  in  Edgeware  Road ;  and  that,  the  appellants  having  so  done,  the  respon- 
dent was  not  liable  to  them  for  the  expenses  thereby  incurred. 

17.  All  formal  matters  were  duly  proved  ;  and  it  was  solely  on  the  last-mentioned 
ground  that  the  magistrate  refused  to  make  the  order  for  payment  of  the  171.  7s.  id. 

The  appellants  being  dissatisfied  with  the  decision,  [432]  as  being  erroneous  in 
point  of  law,  demanded  a  case  for  the  opinion  of  this  court.  They  therefore  prayed 
the  judgment  of  the  court  upon  the  above  facts. 

Keane,  Q.  C.  (with  whom  was  Poland),  for  the  appellants.  The  question  in  this 
case  turns  mainly  upon  the  construction  of  the  69th  and  73rd  sections  of  the  Metro- 
polis Local  Management  Act,  18  &  19  Vict.  c.  120.  By  the  former  it  is  provided 
that  the  vestry  (or  board  of  works)  of  every  parish  or  district  shall  from  time  to  time 
repair  and  maintain  the  sewers  \'ested  in  them,  &c. ;  and  that  it  shall  be  lawful  for 
any  such  vestry  or  district-board  from  time  to  time  to  enlarge,  contract,  raise,  lower, 
arch  over,  or  otherwise  impro\e  or  alter  all  or  any  of  the  sewers,  watercourses,  and 
works  which  shall  be  from  time  to  time  vested  in  them  or  subject  to  their  order  or 
control,  and  to  discontinue,  close  up,  or  destroy  such  of  them  as  they  may  deem  to 
have  become  unnecessary  :  proiided  always  that  no  new  sewer  shall  be  made  without 
the  previous  approval  of  the  metropolitan  board  of  works :  provided  also,  that  the 
discontinuance,  closing-up,  destruction,  or  alteration  of  any  sewer  as  aforesaid  shall 
be  so  done  as  not  to  create  a  nuisance  ;  and  that  if,  by  reason  thereof  any  person  shall 
be  deprived  of  the  lawful  use  of  any  covered  sewer,  it  shall  be  the  duty  of  the  vestry 
or  district  board  to  provide  some  other  sewer  or  a  drain  as  effectual  for  his  use  as  the 
sewer  of  which  he  is  so  deprived :  provided  also  that,  "  where  the  vestry  or  district 
board  alter  any  sewer,  or  provide  a  new  sewer  in  substitution  for  a  sewer  discontinued, 
closed  up,  or  destroyed,  they  may  contract  or  otherwise  alter  the  private  drains  com- 
municating with  the  sewer  so  altered,  or  with  the  sewer  so  discontinued,  closed  up, 
or  destroyed,  or  may  close  up  or  destroy  such  private  [433]  drains,  and  provide  new 
drains  in  lieu  thereof,  as  the  circumstances  of  the  sewerage  may  appear  to  them  to 
recjuire,  but  so  that  in  every  case  the  altered  or  substituted  drain  shall  be  as  eflectual 
for  the  use  of  the  person  entitled  thereto  as  the  drain  previously  used."  And  the 
73rd  section  enacts  that,  "  if  anj'  house  or  building,  whether  built  before  or  after  the 
commencement  of  this  act,  situate  within  any  such  parish  or  district,  be  found  not  to 
be  drained  by  a  suificient  drain  communicating  with  some  sewer,  and  emptying  itself 
into  the  same,  to  the  satisfaction  of  the  vestry  or  boaid  of  such  parish  or  distiict,  and 
if  a  sewer  of  sufficient  size  be  within  one  hundied  feet  of  any  part  of  such  house  or 
building  on  a  lower  level  than  such  house  or  building,  it  shall  be  lawful  foi-  the  vestry 
or  board,  at  their  discretion,  by  notice  in  writing,  to  require  the  owner  of  such  house 
or  building  forthwith,  or  within  such  reasonable  time  as  may  be  appointed  by  the 
\'estry  or  board,  to  construct  and  make  from  such  house  or  Iniilding  into  any  such 
sewer  a  covered  drain,  and  such  branches  thereto,  of  such  materials,  of  such  size,  at 
such  level,  and  with  such  fall  as  shall  be  adequate  for  the  drainage  of  such  house  or 
building,  and  its  several  floors  or  storeys,  and  also  its  areas,  waterclosets,  privies,  and 
offices  (if  any),  and  for  conveying  the  soil,  drainage,  and  wash  therefrom  into  the  said 
sewer,  and  to  provide  fit  and  proper  paved  or  impermeable  sloped  suifaces  for  convey- 
ing surface  watei-  thereto,  and  tit  and  proper  sinks,  and  tit  and  proper  syphoned  or 
otherwise  trapped  inlets  and  outlets  for  hindering  stench  therefrom,  and  fit  and  proper 
water  supply  and  water-supplying  pipes,  cisterns,  and  apparatus  for  securing  the  same, 
and  for  causing  the  same  to  convey  away  the  soil,  and  tit  and  proper  sand-traps, 
expanding  inlets,  and  other  apparatus  for  hinderitig  the  entry  of  improper  substances 
therein,  and  all  other  such  tit  [434]  and  proper  works  and  arrangements  as  may 
appear  to  the  vestry  or  board,  or  to  their  officers,  requisite  to  secure  the  safe  and 
proper  working  of  the  said  drain,  and  to  prevent  the  same  from  obstructing  or  other- 
wise injuring  or  impeding  the  action  of  the  sewer  to  which  it  leads  :  and  it  shall  be 
lawful  for  the  vestry  or  board  to  cause  the  said  works  to  be  inspected  while  in  progress, 
and  from  time  to  time  during  their  execution  to  order  such  reasonable  alterations 
therein,  additions  thereto,  and  abandonment  of  part  or  parts  thei-eof,  as  may  to  the 
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vestry  or  board,  or  their  officers,  appear,  on  the  fuller  knowledge  afforded  by  the 
opening  of  the  ground,  requisite  to  secure  the  complete  and  perfect  working  of  such 
works  ;  and,  if  the  owner  of  such  house  or  building  neglect  or  refuse,  during  twenty- 
eight  days  after  the  said  notice  has  been  delivered  to  such  owner,  or  left  at  such 
house  or  building,  to  begin  to  construct  such  drain  and  other  works  aforesaid,  or  any 
of  them,  or  thereafter  fail  to  carry  them  on  and  complete  them  with  all  I'easonable 
despatch,  it  shall  be  lawful  for  the  vestry  or  board  to  cause  the  same  to  be  constructed 
and  made,  and  to  recover  the  expenses  to  be  incurred  thereby  from  such  owner,  in 
the  manner  hereinafter  (s.  227)  provided."  By  the  interpretation-clause,  s.  250,  the 
woi'd  "drain"  is  to  mean  and  include  "any  drain  of  and  used  for  the  di'ainage  of  one 
building  only  or  premises  within  the  same  curtilage,  and  made  merely  for  the  purpose 
of  communicating  with  a  cess-pool  or  other  like  receptacle  for  drainage,  or  with  a  sewer 
into  which  the  drainage  of  two  or  more  buildings  or  premises  occupied  by  different 
persons  is  conveyed,  and  shall  also  include  any  drain  for  diviining  any  group  or  block 
of  houses  by  a  combined  operation  under  the  order  of  any  vestry  or  district-board  ;" 
and  the  word  "sewer"  is  to  mean  and  include  "sewers  and  drains  of  eveiy  descrip- 
tion except  drains  to  which  the  word  [435]  'drain,'  interpreted  as  aforesaid,  applies." 
Upon  the  facts  found  by  the  magistrate,  it  must  be  assumed  that  the  old  drain  at  the 
back  was  a  "sewer,"  within  the  above  definition.  The  vestry,  having  found  that  the 
old  drain  was  not  sufficient,  proceeded,  under  s.  73,  as  they  had  a  right  to  do,  to  call 
upon  the  owner  of  the  premises  to  make  a  proper  drain  communicating  with  the  sewer. 
This  was  a  matter  for  their  determination,  and  not,  as  will  be  insisted  on  the  part  of 
the  respondent,  for  the  magistrate.  The  proper  course  for  the  respondent  to  have 
pursued,  if  he  felt  aggrieved  by  the  decision  of  the  vestry,  was  to  appeal  to  the 
metropolitan  board  of  works,  under  s.  2  1 1  (a),  who  might  have  varied  or  quashed  the 
order  of  the  vestry.  The  case  finds  that  the  old  drain  was  "  decidedly  objectionable," 
and  that  there  was  a  sewer  within  100  feet  of  [436]  the  respondent's  premises.  The 
facts  therefore  existed  which  entitled  the  vestry  to  put  in  force  the  provisions  con- 
tained in  s.  73.  It  will  be  contended  on  the  part  of  the  respondent,  that  this  was  a 
discontinuance  of  an  old  sewer,  under  s.  69,  and  therefore  a  charge  properly  falling 
upon  the  parish,  and  not  upon  the  individual  owner, — an  alteration  of  the  system  of 
sewerage,  and  not  an  amending  of  imperfect  drainage.  No  doubt,  where  the  vestry 
or  district-board,  for  the  general  benefit  of  the  parish  or  district,  proceed  to  alter  the 
system  of  drainage,  and  in  so  doing  deprive  a  man  of  the  lawful  use  of  a  sewer,  they 
must  provide  him  a  new  sewer  or  proper  drains  to  communicate  with  the  old  one. 
But  the  73rd  section  proceeds  upon  the  assumption  that  the  owner  or  occupier  has, 
within  100  feet  of  a  sewer,  a  drain  which  is  defective  and  objectionable.  When  the 
vestry  find  that  a  particular  drainage  is  insufficient,  it  ceases  to  be  a  lawful  drain,  and 
the  owner  or  occupier  must  alter  it  under  s.  73.  This  is  not  a  case  within  s.  69  at 
all.  [Montague  ymith,  J.  Does  the  case  find  that  the  old  drain  was  insufficient?] 
The  vestry  found  that  it  was  objectionable,  and  the  magistrate  thought  that  he  could 
not  interfere  with  their  decision.  [Willes,  J.  Are  we  to  assume  that  the  abolition 
of  the  old  drain  took  place  after  the  resolution  of  the  vestry  ?]     Certainly.     [Willes,  J. 

(a)  Which  enacts  that  "  any  person  who  deems  himself  aggrieved  by  any  order  of 
any  vestry  or  district-board  in  relation  to  the  level  of  any  building,  or  any  order  or 
act  of  any  vestry  or  district-board  in  relation  to  the  construction,  repair,  alteration, 
stopping  or  filling  up,  or  demolition  of  any  building,  sewer,  drain,  watercloset,  privy, 
ashpit,  or  cess-pool,  may,  within  seven  days  after  notice  of  any  such  order  to  the 
occupier  of  the  premises  affected  thereby,  or  after  such  act,  appeal  to  the  metropolitan 
board  of  works  against  the  same  ;  and  all  such  appeals  shall  stand  referred  to  the 
committee  appointed  by  such  board  for  hearing  appeals  as  herein  (s.  12)  provided; 
and  such  committee  shall  hear  and  determine  all  such  appeals,  and  may  order  any 
costs  of  such  appeals  to  be  paid  to  or  by  the  vestry  or  district-board  by  or  to  the 
party  appealing,  and  may,  where  they  see  fit,  award  any  compensation  in  respect  of 
any  act  done  by  such  vestry  or  district-board  in  relation  to  the  matters  aforesaid  : 
provided  that  no  such  compensation  shall  be  awarded  in  respect  of  any  such  act  which 
may  have  been  done  under  any  of  the  provisions  of  this  act  on  any  default  to  comply 
with  any  such  order  as  aforesaid,  unless  the  appeal  be  lodged  within  seven  days  after 
notice  of  such  order  has  been  given  to  the  occupier  of  the  premises  to  which  the  same 
relates." 
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The  case  does  not  say  so.]  It  having  been  properly  found  that  there  was  no  sufficient 
and  eftectual  drainage  to  the  respondent's  premises,  the  \'estry  had  a  I'ight  to  proceed 
as  they  did  under  s.  73. 

Macnamara,  for  the  respondent.  That  which  was  done  here  was  an  alteration  of 
the  system  of  sewerage,  and  should  (under  s.  69)  have  been  done  at  the  expense  of 
the  vestry,  and  not  at  that  of  the  individual  owner.  The  primary  object  of  the  vestry 
was  to  sub-[437]-stitute  a  sewer  in  front  of  the  respondent's  piemises  for  the  old 
sewer  at  the  back  :  and  the  alteration  of  the  private  drains  was  rendered  necessary 
in  order  to  divert  them  into  the  new  sewer, — the  red  line  on  the  plan  being  substituted 
for  the  blue.  The  owner  of  No.  17  Edgeware  Road  was  not  required  to  repair  or 
alter  an  insufficient  drain,  but  to  substitute  a  new  course  of  drainage  for  the  old  one, — 
the  vestry  conceiving  that  it  would  better  harmonize  with  the  general  system  that 
the  premises  should  be  drained  into  the  new  sewer  in  front.  There  is  no  finding  that 
the  former  drainage  of  the  respondent's  premises  was  faulty  or  insufficient :  the  expres- 
sion "  decidedly  objectionable  "  applies  only  to  the  system  of  drainage  into  which  it 
passed.  The  case,  therefore,  falls  precisely  within  the  proviso  in  s.  69,  that,  "  where 
the  vestry  or  district  board  alter  any  sewer,  or  provide  a  new  sewer  in  suhstiiution  for  a 
sewer  discontinued,  closed  up,  or  desti'oyed,  they  may  contract  or  otherwise  alter  the 
private  drains  communicating  with  the  sewer  so  altered,  or  with  the  sewer  so  discon- 
tinued, closed  up,  or  destroyed,  or  may  close  up  or  destroy  such  private  drains,  and 
provide  new  drains  in  lieu  thereof,  as  the  circumstances  of  the  sewerage  may  appear 
to  them  to  require,  but  so  that  in  every  case  the  altered  or  substituted  drain  shall  be 
as  effectual  for  the  use  of  the  person  entitled  thereto  as  the  drain  previously  used." 
What  more  has  the  vestry  done  than  that?  The  68th  section  vesting  all  the  sewers 
in  them,  it  is  but  reasonable  that  the  vestry  should  at  their  own  expense  remedy 
defects  which  they  find  in  the  sy.stem.  The  magistrate  in  terms  finds  that  the  whole 
proceedings  took  place  under  s.  69  :  and  the  vestry  cannot  by  a  finding  contrary  to 
the  fact  give  themselves  jurisdiction  so  as  to  exclude  the  jurisdiction  of  the  magistrate. 
[Byles,  J.  There  is  nothing  upon  the  face  of  the  case  [438]  to  shew  that  the  old  blue 
drain  did  not  sufficiently  answer  its  purpose.]     Nothing. 

Keane,  Q.  C,  in  reply.  It  is  found  by  the  vestry  that  the  old  drainage  of  these 
premises  was  insufficient  and  objectionable ;  and  the  magistrate  declines  to  enter  into 
that  question.  If  the  decision  of  the  vestry  was  wrong,  the  proper  course  for  the 
respondent  to  pursue  was  to  appeal  to  the  metropolitan  board,  under  s.  211. 
[Willes,  J.,  referred  to  The  Fesiry  of  Si.  Gemye,  Hamver  Square,  App.,  Sparrow,  Itesp., 
16  C.  B.  (N.  8.)  209.]  If  the  vestry  had  a  discretion,  they  have  exercised  it,  and,  it 
is  submitted,  properly  exercised  it  under  s.  73 ;  the  69th  section  not  being  applicable 
to  the  state  of  things  existing  here,  bub  only  to  the  general  purposes  of  the  parish 
or  district. 

Willes,  J.  I  am  of  opinion  that  the  decision  of  the  magistrate  in  this  case  was 
right  and  ought  to  be  athrraed.  The  question  turns  upon  the  construction  of  the 
Metropolis  Local  Management  Act,  18  &  19  Vict.  c.  120.  The  principal  question  is 
whether  the  respondent  is  bound  to  pay  the  expenses  incurred  by  the  vestry  ni  con- 
structing certain  drains  from  the  respondent's  premises  into  the  new  sewer  coloui'ed 
red  on  the  plan  annexed  to  the  case.  It  appears  that  the  house  in  respect  of  the 
ownership  of  which  the  respondent  is  alleged  by  the  vestry  to  be  liable,  was  formerly 
drained  into  the  old  sewer  coloured  blue,  and  that  the  vestry  considered  the  drainage 
of  the  house  into  that  sewer  unsatisfactory,  and  made  a  resolution  in  the  terms  of 
s.  73  of  the  statute,  by  which  they  found  that  the  premises  of  the  respondent,  amongst 
others,  were  not  drained  by  sufficient  di'ains  communicating  with  a  sewer  and  empty- 
ing themselves  into  the  same  to  their  satisfaction  ;  and  they  resolved  that  [439]  notice 
should  be  given  to  the  owners  of  the  i-espective  premises,  requiring  them  to  drain  then- 
premises  by  separate  drains  into  the  front  sewer  in  the  Edgeware  Koad.  And  it 
further  appears  that,  under  the  direction  of  the  vestry,  in  whom  the  statute  vests 
very  large  powers  for  the  alteration  and  improvement  of  the  drainage  of  the  parish, 
the  drains  by  which  the  respondent's  house  was  formerly  drained  into  the  old  sewer 
at  the  back  were  destroyed,  and  the  outlet  into  the  same  tilled  up,  and  new  drains 
were  made  communicating  with  the  new  sewer  in  the  front,  coloured  red  on  the  plan. 
It  is  in  respect  of  the  expense  of  constructing  these  new  drains  that  the  question 
before  us  arises :  and  that  question  turns  upon  the  construction  of  s.  (3,  which  pio- 
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vides  that,  if  any  house  or  building  he  found  not  to  be  drained  by  a  sufficient  drain 
communicating  with  some  sewer,  and  emptying  itself  into  the  same,  to  the  satis- 
faction of  the  vestry  or  board  of  the  parish  or  district,  and  if  a  sewer  of  sufficient 
size  be  within  1 00  feet  of  any  part  of  such  house  or  building,  on  a  lower  level  than 
such  house  or  building,  it  shall  be  lawful  for  the  vestry  by  notice  in  writing  to  require 
the  owner  to  construct  a  proper  covered  drain  into  such  sewer.  I  will  assume  that 
to  mean  into  any  sewer  which  the  vestry  may  think  proper  to  point  out.  It  appears 
that  the  vestry,  acting  upon  the  above  resolution,  did  give  notice  to  the  respondent, 
requiring  him  to  make  the  drain  which,  on  his  default,  they  have  constructed  for  him. 
The  case,  therefore,  falls  literally  within  the  73rd  section,  as  contended  for  by  Mr. 
Keane.  It  further  appears  that  the  resolution  of  the  vestry  finding  the  old  drains 
insufficient,  was  accompanied  by  a  resolution  "that  the  old  drain  or  sewer  at  the  rear 
of  the  premises  should  be  discontinued  :  and  in  truth  that  which  was  the  object  of 
the  \'estry  was  not  that  the  drainage  of  the  respondent's  house  should  be  [440] 
improved,  but  that  the  drainage  of  that  and  of  the  other  houses  pointed  out  should 
be  withdrawn  from  the  old  sewer  and  carried  into  the  new  one.  The  question,  there- 
fore, arises  upon  the  section  which  is  applicable  to  that  state  of  things,  which  is  s.  69. 
Before  I  proceed  to  state  the  provisions  of  that  section  and  my  opinion  upon  its  con- 
struction, I  think  it  i-ight  to  draw  attention  to  the  scope  and  object  of  the  act  generally. 
The  intention  was  that  one  body  should  have  the  control  and  direction  of  the  drainage 
and  the  sewerage  of  the  parish  or  district.  But  a  marked  distinction  is  made  between 
that  which  is  for  the  general  benefit  of  the  public,  and  that  which  applies  only  to  the 
convenience  of  individuals.  Drains  were  considered  to  be  private  propeity,  to  be 
provided  by  the  owner  of  the  particular  house  or  building  to  be  benefited  by  them, 
and  the  expense  of  which,  whether  in  constructing  new  drains  where  none  existed 
before,  or  in  providing  sutlicicnt  drains  where  insufficient  before,  should  fall  upon  the 
owner  of  the  premises.  But,  with  respect  to  sewers,  properly  so  called,  which  are 
not  constructed  with  refei'ence  to  any  private  house  in  particular,  it  was  intended  the 
expense  of  making  and  maintaining,  or  if  necessary  altering,  such  sewers  should  fall 
upon  the  public  in  the  shape  of  a  tax.  When  that  is  considered,  it  follows  that  the 
73rd  section  was  intended  to  apply  to  cases  where  the  drainage  of  a  particular  house 
was  either  altogether  wanting  or  insufficient.  If  we  look  back  at  s.  72,  which  provides 
that  "  every  vestry  and  district  board  shall  cause  the  sewers  vested  in  them  to 
be  constructed,  covered,  and  kept  so  as  not  to  be  a  nuisance  or  injurious  to  health, 
and  to  be  properly  cleared,  cleansed,  and  emptied,"  &c.,  we  shall  at  once 
see  the  propriety  of  vesting  in  the  body  having  the  superintendence,  not  only 
the  power  of  providing  efficient  drainage,  but  also  the  power  of  altering  and 
[441]  keeping  in  repair,  &c.,  the  great  sewers.  One  of  the  main  sections  introduced 
for  that  purpose  is  the  69th.  By  that  section,  the  vestry  or  the  district-board  are 
required  from  time  to  time  to  repair  and  maintain  the  sewers  vested  in  them,  or  such 
of  them  as  shall  not  be  discontiiuied,  closed  up,  or  destroyed  under  the  powers  therein 
contained,  and  to  cause  to  be  made,  repaired  and  maintained  such  sewers  and  works, 
or  such  diversions  or  alterations  of  sewers  and  works,  as  may  be  necessary  for  ettectually 
draining  their  pai-ish  or  district,  &c.  Then  comes  a  provision  that  no  new  sewer  shall 
be  made  without  the  pi-evious  approval  of  the  metropolitan  board  of  works,  and  that 
the  discontiiuiance,  closing  up,  destruction,  or  alteration  of  any  sewer  shall  be  so  done 
as  not  to  create  a  nuisance,  and  that  if  by  reason  thereof  any  person  shall  bo  deprived 
of  the  lawful  use  of  any  co\'ered  sewer,  it  shall  be  the  duty  of  the  vestry  or  district- 
boai-d  to  provide  some  other  sewer  or  a  drain  as  effectual  for  his  use  as  the  sewer  of 
which  he  is  so  deprived.  The  object  of  the  inquiry  I  made  in  the  course  of  the  argu- 
ment with  respect  to  whether  the  old  drain  had  been  closed  up,  was  to  ascertain 
whether  or  not  this  was  a  case  within  that  proviso  ;  because,  if  the  respondent  had 
been  deprived  of  the  use  of  the  old  di'ain,  the  vestry  would  be  bound  to  pi-ovide  him 
with  anothei'.  It  should  seem,  however,  that  that  is  not  so.  By  the  resolution  the 
vestry  determine  that  the  old  drain  or  sewer  shall  be  discontinued  ;  but  that  means 
that  it  shall  be  discontinued  so  far  as  the  houses  referred  to  had  the  use  of  it  for  the 
purpose  of  carrying  oii'  their  drainage.  Then  we  come  to  the  further  proviso,  on  which 
the  question  does  arise,— "  that,  where  the  vestry  or  district-board  alter  any  sewer, 
or  pi'ovide  a  new  sewer  in  substitution  for  a  sewer  discontinued,  closed  up,  or  destroyed, 
they  may  contract  or  otherwise  alter  the  private  drains  communicating  with  the  sewer 
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[442]  so  altered,  or  with  the  sewer  so  discontinued,  closed  up,  or  destroyed,  or  may 
close  up  or  destroy  such  private  drains,  and  provide  new  drains  in  lieu  thereof,  as  the 
circumstances  of  the  sewerage  may  appear  to  them  to  require,  but  so  that  in  every 
case  the  altered  or  substituted  drain  shall  be  as  effectual  for  the  use  of  the  person 
entitled  thereto  as  the  drain  previously  used."  In  the  case  of  an  alteration  or  substitu- 
tion of  a  sewer,  therefore,  such  alteration  or  substitution  imposes  upon  the  vestry  or 
district-board  the  obligation  to  provide  any  private  individual  with  an  altered  or  sub- 
stituted drain  as  effectual  for  the  drainage  of  his  premises  as  he  had  previously  used. 
I  come  now  to  the  cjuestion  to  which  the  migistrate  applied  his  mind.  Was  the 
system  of  drainage  marked  red  on  the  plan  an  improvement  of  the  drainage  rendered 
necessary  by  the  insutficiency  of  the  existing  drainage  of  the  respondent's  premises] 
or  was  it  a  drain  which  by  reason  of  the  alteration  or  substitution  of  the  new  for  the 
old  sewer  the  vestry  were  bound  to  provide  under  s.  69  1  That  is  partly  a  question 
of  fact  and  partly  a  question  of  law.  I  will  consider  that  point  first  with  reference  to 
that  as  to  which  there  was  no  evidence,  and  then  I  will  consider  it  with  reference  to 
that  as  to  which  there  was  positive  evidence.  First,'  there  was  no  evidence  that 
the  drain  by  which  the  respondent's  house  was  drained  into  the  old  sewer  was  an 
insufficient  drain.  The  finding  is  that  it  was  old  and  unsatisfactory.  I  will  assume 
that  to  be  a  bona  fide  finding.  I  will  assume  that  the  new  sewer  was  a  great  improve- 
ment. But  the  reason  of  that  was  because  it  was  a  better  sewer,  and  that  the  old  one 
was  a  bad  sewer  to  drain  into,  not  because  the  respondent's  drains  were  insufficient. 
Before  the  vestry  could  have  a  right  to  call  upon  a  private  individual  to  pay  for  the 
improvement,  they  must  shew  that  his  drains  were  insufficient  and  [443]  bad.  So 
much  as  to  what  is  not  found.  Then,  as  to  what  is  found.  The  magistrate  has 
found  that  the  vestry  did  do  away  with  the  old  sewer,  and  close  up  the  old  drain : 
and  the  question  is  whether  that  was  an  alteration  of  the  sewer  within  the  69th 
section  of  the  act.  Physically  it  was :  and  it  was  the  alteration  of  the  sewer  which 
rendered  it  necessary  to  do  that  which  the  vestry  were  bound  to  do,  viz.  to  provide 
the  respondent's  premises  with  new  drainage  as  eflectual  as  that  which  he  had  previously 
enjoyed.  Bearing  in  mind  the  objects  of  the  statute,  and  the  distribution  of  the 
burthen  of  the  cost  of  the  contemplated  works,  I  entertain  no  doubt,  upon  the  merits 
of  the  case,  that  the  expense  in  question  should  be  borne  by  the  public,  and  not  by 
the  respondent  individually.  I  do  not  thiuk  it  necessary  to  go  into  the  question 
whether  or  not,  if  the  case  were  clear  of  the  69th  section,  it  was  competent  to  the 
magistrate  to  entertain  it.  He  thought  he  had  no  power  to  review  the  decision  of 
the  vestry  :  and  I  am  far  from  saying  that  he  was  wrong.  For  the  reasons  I  have 
imperfectly  given,  I  am  of  opinion  that  the  decision  of  the  magistrate  should  be 
affirmed. 

Byles,  J.  I  am  of  the  same  opinion.  I  think  the  magistrate  was  right,  and  the 
vestry  wrong.  The  vestry,  it  seems,  had  thought  fit  to  make  a  new  sewer  in  front  of 
the  respondent's  house,  which  was  under  their  jurisdiction,  and  that  they  closed  the 
old  sewer  at  the  back,  into  which  his  premises  were  formerly  drained,  and  it  became 
necessary  in  consequence  to  construct  a  long  drain  from  the  respondent's  premises  to 
the  new  sewer :  and  the  question  is  whether  the  expense  of  that  work  is  to  fall  upon 
the  individual  or  upon  the  public.  That  depends  upon  whether  the  [444]  proceeduig 
should  be  under  the  69th  or  the  73rd  section  of  the  Metropolis  Management  Act, 
1S5.5.  I  think  the  case  falls  clearly  within  the  69th  section.  The  work  was  done  for 
the  improvement  of  the  general  system  of  sewerage,  and  the  expense  must  be  borne 
by  the  public.  To  bring  the  case  within  the  73rd  section,  it  must  be  shewn  that  the 
premises  sought  to  be  charged  were  not  drained  by  a  sufficient  dram.  The  case  finds 
that  the  sewer  at  the  back  of  the  respondent's  premises  was  between  .sixty  and  seventy 
years  old,  and  decidedly  objectionable.  It  depreciates  the  sewer,  but  says  not  a  word 
about  the  drainage.  No  single  fact  is  stated  or  found  to  give  the  vestry  jurisdiction 
under  s.  73.  The  facts  stated  shew  that  they  could  not  have  had  jurisdiction  to 
proceed  under  that  section.  I  entirely  agree  with  my  Brother  WiUes  that  this  was  a 
public  improvement,  which  ought  to  be  paid  for  by  the  public 

Montague  Sjiith,  J.  I  am  entirely  of  the  same  opinion.  The  expenses  in  question 
were  incurred  by  the  vestry  under  s.  69.  It  appears  that  the  old  sewer  at  the  back 
of  the  respondent's  premises  was  found  to  be  objectionable  and  the  vestry  had  sub- 
stituted for  it  a  new  one  running  along  the  Edgware  Koad,  in  the  front :  and  by  a 
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resolution  they  called  upon  the  respondent  to  divert  his  drainage  from  the  old  to  the 
new  sewer.  It  is  said  that  the  resolution  of  the  vestry  is  conclusive.  I  think  not. 
It  is  not  found  as  a  fact  that  the  drainage  of  the  respondent's  premises  was  insufficient 
or  imperfect,  so  as  to  bring  the  case  under  the  7.3rd  section.  On  the  contrary,  it 
appears  that  the  alteration  of  the  respondent's  drains  had  become  necessary  in  con- 
sequence of  the  substitution  of  the  new  for  the  old  sewer.  That  brings  the  case  within 
the  plain  words  of  the  fi9th  section.  The  resolution  of  the  [445]  vestry  never  can  be 
held  to  be  conclusive  when  the  question  is  whether  the  facts  bring  a  ease  within  the 
6yth  or  the  73rd  section.  The  construction  contended  for  by  Mr.  Keane  cannot 
prevail.  The  decision  of  the  magistrate  was  right,  and  must  be  affirmed. 
Decision  affirmed,  with  costs. 

The  Metropolitan  Board  of  Works,  Appellants;  Robert  Cox,  Reapondent. 

June  23rd,  1856. 

[Applied,  Metropolitan  Board  of  JForh  v.  Clever,  1868,  L.  R.  3  C.  P.  537.] 

The  98th  section  of  the  Metropolis  Management  Amendment  Act,  1862,  provides  that 
"  no  existing  road,  passage,  or  way  being  of  a  less  width  than  40  feet  shall  be  hereafter 
formed  or  laid  out  for  building  as  a  street  for  the  purposes  of  carriage-traffic,  unless 
such  road,  passage,  or  way  be  widened  to  the  full  width  of  40  feet," — the  measure- 
ment to  be  taken  half  on  either  side  from  the  centre  or  crown  of  the  roadway  to  the 
external  wall  or  front  of  the  house,  or  to  the  fence  or  boundary  of  the  forecourt,  if 
any : — Held,  that  this  provision  did  not  apply  where  the  buildings  abutted  in  the 
rear  upon  an  old  lane  of  less  width  than  40  feet. 

This  was  an  appeal  against  an  order  made  on  the  9th  of  February,  1865,  by  one 
of  the  magistrates  of  the  police-courts  of  the  metropolis,  sitting  at  the  police-court, 
Westminster,  in  the  county  of  Middlesex,  dismissing  a  complaint  of  the  appellants 
against  the  respondent  founded  on  a  bye-law  of  the  appellants  as  to  the  formation  of 
new  streets  in  the  metropolis,  duly  made  and  published  under  the  provisions  of  the 
Metropolis  Local  Management  Act,  1855,  18  &  19  Vict.  c.  120,  and  also  on  the  98th 
section  of  the  Metropolis  Management  Amendment  Act,  1862,  25  &  26  Vict.  c.  102  : — 

The  appellants  being  dissatisfied  with  the  said  determination  as  being  erroneous 
in  point  of  law,  the  following  case  was  stated  for  the  opinion  of  the  court  under  the 
20  &  21  Vict.  c.  43  :— 

1.  The  complaint  came  before  the  magistrate  on  the  2nd  of  Februarj',  1865,  on  a 
summons  in  the  following  terms  : — 

Metropolitan  Police-District,  to  wit. — Westminster  Police  Court. 
[446]  "  To  Mr.  Robert  Cox,  of  Oakley  Street,  Chelsea. 

"  Whereas,  information  and  complaint  have  been  this  day  made  before  the  under- 
signed, one  of  the  magistrates  of  the  police-courts  of  the  metropolis,  sitting  at  the 
police-court,  Westminster,  in  the  county  of  Middlesex,  and  within  the  metropolitan 
police-district,  by  the  mcti'opolitan  board  of  works,  by  John  Pollard,  clerk  of  the  said 
board:  For  that,  after  the  passing  of  the  Metropolis  Local  Management  Act,  1855, 
and  before  the  committing  by  Robert  Cox,  of  Oakley  Street,  Chelsea,  builder,  of  the 
offence  hereinafter  mentioned,  the  said  metropolitan  board  of  works  did  make  a  bye- 
law  as  to  the  formation  of  new  streets  in  the  metropolis  as  defined  by  the  said  act, 
which  said  bye-law  was  made,  confirmed,  approved,  and  published  as  required  by  the 
said  act : 

"That,  by  the  98th  section  of  the  Metropolis  Management  Amendment  Act,  1862, 
it  is  provided,  amongst  other  things,  that  no  existing  road,  pas.sage,  or  way,  being  of 
a  less  width  than  40  feet  shall  be  hereafter  formed  or  laid  out  for  building  as  a  street 
for  the  purposes  of  carriage-traffic  or  of  foot-traffic  only,  respectively,  unless  such  road, 
passage,  or  way  be  widened  to  the  full  width  of  40  feet  or  of  20  feet  respectively,  the 
measurement  of  such  width  being  taken  half  on  either  side  from  the  centre  or  crown 
of  the  roadway  to  the  external  wall  or  front  of  the  houses  or  buildings  erected  or 
intended  to  be  erected  on  each  side  thereof :  but,  where  forecourts  or  other  spaces  are 
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intended  to  be  left  in  front  of  the  houses  or  buildings,  then  the  width  shall  be  measured 
up  to  the  fence  or  boundary  dividing  or  intended  to  divide  such  forecourts  or  spaces 
from  the  public  way:  And  such  streets  respectively  shall  be  open  at  both  ends  from 
the  giound  upwards  ;  and  any  road,  passage,  or  way  hereafter  to  be  formed  or  laid 
out  for  either  of  the  purposes  aforesaid,  [447]  shall  be  deemed  to  be  a  new  street,  and 
become  subject  to  all  the  provisions  of  the  statutes  for  metropolis  management,'  and 
to  the  provisions  and  penalties  of  and  under  any  bye-laws  made  or  to  be  made  in 
pursuance  thereof  in  relation  to  sewerage,  drainage,  or  paving,  and  to  width,  construc- 
tion, surface,  inclination,  and  other  requirements  and  particulars : 

"  That  the  said  bye-law  relative  to  the  formation  of  streets  in  the  metropolis, 
amongst  other  things,  provided  that,  in  case  of  any  breach  of  the  regulations  contained 
therein,  the  offender  shall  be  liable  for  such  offence  to  a  penalty  of  40s.,  and,  in  case 
of  a  continuing  offence,  to  a  further  penalty  of  20s.  for  each  day  after  notice  thereof 
from  the  metropolitan  board  of  works  : 

"  That,  after  the  making,  approving,  and  publishing  of  the  said  bye-law,  and  the 
enactment  of  the  said  statute  of  1862,  that  is  to  say,  on  or  about  the  2nd  of  December, 
1864,  the  said  metropolitan  board  of  works  gave  notice  under  the  said  bye-law  to  the 
said  Robert  Cox,  of  Oakley  Street,  Chelsea,  builder,  and  whomsoever  else  it  might 
concern,  that  he  had  erected  or  caused  to  be  erected  certain  buildings  at  the  southern 
end  and  on  the  eastern  side  of  Hob  Lane,  Chelsea,  in  the  county  of  Middlesex,  within 
the  limits  of  the  said  metropolis  as  defined  by  the  said  Metropolis  Local  Management 
Act,  1 8.5.5,  and  within  the  said  metropolitan  police-district,  wherebj-  the  said  road  or 
lane  has  been  formed  and  laid  out  for  building  as  a  street  for  the  purposes  of  carriage- 
traffic  as  aforesaid  by  the  said  Robert  Cox,  and  was  and  is  of  less  width  than  40  feet 
as  defined  and  described  by  the  said  bye-law  and  statute,  that  is  to  say,  of  the  width 
of  21  feet  only,  contrary  to  the  said  bye-law  and  to  the  said  statute  in  that  behalf: 

"  These  are  therefore  to  command  you  Robert  Cox,  in  Her  Majesty's  name,  to  be 
and  appear  on  Thursday,  [448]  the  5th  of  January,  1865,  at  2  o'clock  in  the  afternoon, 
at  the  police-court  aforesaid,  before  me  or  any  other  magistrate  of  the  said  police- 
court  who  may  then  be  there,  to  answer  to  the  said  information  and  complaint  of  the 
said  metropolitan  board  of  works,  and  to  be  further  dealt  with  according  to  law. 
Given,"  Ac. 

3.  The  bye-law  referred  to  in  the  said  summons  was  made  and  published  on  or 
about  the  1st  of  May,  1857,  and  was,  so  far  as  is  material  to  the  present  case,  as 
follows, — "  In  case  of  any  breach  of  the  regulations  contained  in  this  bj'e-law,  the 
offender  shall  be  liable  for  each  offence  to  a  penalty  of  40s.,  and,  in  case  of  a  continu- 
ing offence,  to  a  further  penaltj'  of  20s.  for  each  day  after  notice  thereof  from  the 
metropolitan  board  of  works." 

4.  The  facts  of  the  case,  as  admitted  on  both  sides,  were  as  follows : — The  respon- 
dent, Robert  Cox,  is  a  builder,  holding  on  a  lease  for  500  years  or  thereabouts  a  large 
piece  of  ground  in  Chelsea,  which  partially  abuts  on  a  certain  ancient  carriage-way 
varying  in  width  from  21  feet  to  18  feet  2  inches  or  thereabouts,  called  Hob  Lane; 
and  the  said  piece  of  ground  was  at  the  date  of  the  said  lease,  and  still  is,  separated 
from  Hob  Lane  by  a  wooden  fence. 

5.  The  other  side  of  Hob  Lane,  opposite  to  the  said  piece  of  ground  of  the  respon 
dents,  is  bounded  by  thej  wooden  fence  of  Cremorne  Gardens.     The  respondent  has 
no  estate  or  property  in  the  soil  of  Hob  Lane ;  neither  has  he  any  interests  in  the 
property  on  the  other  side  of  it. 

6.  In  laying  out  his  land  for  building  purposes,  the  respondent  obtained  under 
the  provisions  of  the  Metropolis  Local  Management  Act,  1855,  and  the  said  bye-law, 
the  consent  of  the  appellants  to  and  did  form  and  lay  out  some  new  streets. 

7.  '1  he  respondent  has  erected  six  houses,  part  of  an  [449]  intended  row  of  houses 
fronting  upon  Seaton  Street.  The  backs  of  this  row  of  houses  are  towards  Hob  Lane, 
which  is  there  from  21  to  20  feet  wide,  and  are  at  a  distance  varying  from  17  feet 
5  inches  to  10  feet  9  inches  from  the  fence  separating  the  said  piece  of  land  of  the 
respondent  from  Hob  Lane  as  aforesaid,  and  at  a  distance  varying  from  38  feet  2 
inches  to  31  feet  9  inches  from  the  fence  of  Cremorne  Gardens  upon  the  opposite  side 
of  the  lane ;  and  there  is  at  present  no  communication  between  the  backs  of  the  said 
houses  and  Hob  Lane. 
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8.  The  respondent  has  not  widened  Hob  Lane  in  any  way. 

9.  The  appellants  contended  that,  by  reason  of  the  premises,  the  respondent  had 
formed  or  laid  out  for  building  as  a  street  for  the  purposes  of  carriage-traffic  the  exist- 
ing road  of  Hob  Lane  ;  and  that,  under  the  bye-law  and  the  section  of  the  act  here- 
in" before  mentioned,  the  respondent  was  bound  to  leave  and  had  not  left  the  full 
width  of  40  feet  between  those  houses  and  the  boundary  wall  of  the  other  side  of 
Hob  Lane. 

10.  The  respondent  contended  that,  by  reason  of  the  premises,  he  had  not  formed 
or  laid  out  for  building  as  a  street  for  the  purpose  of  carriage-traffic  the  existing  road 
of  Hob  Lane,  within  tlie  meaning  of  the  said  act  and  bye-law ;  and  that  he  was  not 
bound  to  widen  the  same  to  the  said  full  width  of  40  feet. 

n.  The  magistrate  adjourned  the  case  until  the  9th  of  February,  1865,  and  then 
determined  andadjudged  th'it  the  said  complaint  and  summons  ought  to  be  dismissed. 
The  ground  of  his  said  determination  was,  that  the  existing  road  called  Hob  Lane 
had  not  been  formed  or  laid  out  for  building  as  a  street  for  the  purposes  of  carriage 
traffic  by  the  defendant. 

The  question  for  the  opinion  of  the  court  was,  whether  the  magistrate  was  right 
in  dismissing  the  said  complaint. 

[450]  Mellish,  Q.  C,  (with  whom  was  Eaymond),  for  the  appellants  (a).'  The 
question  turns  upon  the  construction  of  the  9Stb  section  of  the  Metropolis  Manage- 
ment Amendment  Act,  1862,  25  &  26  Vict.  c.  102,  which  enacts  that  "no  existing 
road,  passage,  or  way  being  of  a  less  width  than  40  feet  shall  be  hereafter  formed  or 
laid  out  for  building  as  a  sti'eet  for  the  purposes  of  carriage-traffic,  unless  such  road, 
passage,  or  way  be  widened  to  the  full  width  of  40  feet,  the  measurement  of  the  width 
of  such  street  to  be  taken  half  on  either  side  from  the  centre  or  crown  of  the  roadway 
to  the  external  wall  or  front  of  the  houses  or  buildings  erected  or  intended  to  be  erected 
on  each  side  thereof ;  but,  where  f&recourts  or  other  spaces  are  intended  to  be  left  in 
front  of  the  houses  or  buildings,  then  the  width  shall  be  measured  up  to  the  fence  or 
boundary  dividing  or  intended  to  divide  such  forecourts  or  spaces  from  the  public 
way  ;  or,  for  the  purposes  of  foot-traffic  only,  [451J  unless  such  road,  passage,  or  way 
be  widened  to  the  full  width  of  20  feet,  measured  as  aforesaid  ;  or  unless  such  streets 
respectively  shall  be  open  at  both  ends,  from  the  ground  upvifards  :  and  any  road, 
passage,  or  way  hereafter  to  be  formed  or  laid  out  for  either  of  the  purposes  aforesaid 
shall  l)e  deemed  to  be  a  new  street,  and  become  subject  to  all  the  provisions  of  the 
recited  acts  (a)'-  and  this  act,  and  to  the  provisions  and  penalties  of  and  under  any  bye- 
laws  made  or  to  be  made  in  pursuance  thereof  in  relation  to  sewerage,  drainage,  or 
paving,  and  to  width,  construction,  surface,  inclination,  and  other  requirements  and 
particulars."  The  question  is,  what  constitutes  the  forming  or  laying  out  for  building 
an  existing  road  or  way  as  a  street '?  It  is  submitted  that,  if  there  be  an  existing 
highway  or  road,  not  being  a  street  in  the  sense  of  having  houses  on  either  side,  and 
any  person  is  desirous  of  building  on  either  side,  there  must  be  a  clear  width  of  40 
feet  left  between  the  fences  or  boundaries.  Here,  the  respondent,  having  a  piece  of 
land  abutting  on  Hob  Lane,  has  laid  it  out  in  streets,  and  has  built  his  outer  fence  at 

{ay  The  points  marked  for  argument  on  the  part  of  the  appellants  were  as 
follows  : — 

"  ] .  That  Hob  Lane  was  at  the  time  of  the  respondent  building  the  houses  abutting 
on  it  an  existing  road,  passage,  or  way  of  less  width  than  40  feet,  within  the  meaning 
of  the  98th  section  of  the  25  &  26  Vict.  c.  102,  and  of  the  said  bye-law : 

"  2.  That  the  respondent,  by  building  the  said  houses  as  mentioned  in  the  case, 
formed  and  laid  out  Hob  Lane  forlniildingas  a  street  for  the  purpose  of  carriage-traffic, 
within  the  meaning  of  the  said  98th  section  and  of  the  said  bye-law : 

"  3.  That  the  respondent  did  not  widen  Hob  Lane  to  the  full  width  of  40  feet,  as 
required  by  the  said  section  and  bye-law : 

"  4.  That  Hob  Lane,  when  so  formed  and  laid  out  by  the  respondent,  was  a  new 
street,  within  the  said  section  and  bye-law  : 

"  5.  That  the  respondent  ought  therefore  to  have  been  convicted  of  an  infringement 
of  the  said  act  and  bye-law,  and  that  the  decision  of  the  magistrate  in  dismissing  the 
complaint  of  the  appellants  was  erroneous  in  point  of  law." 

(a)2  18  &  19  Vict.  c.  120 ;  19  &  20  Vict.  c.  112 ;  and  21  &  22  Vict.  c.  104. 
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the  rear  so  as  to  leave  less  than  the  space  required  by  the  act  for  a  carriage-way  In 
the  interpretation  clause,  s.  250,  of  the  18  &  19  Vict.  c.  120,  "street'-  is  defined  in  a 
way  which  cannot  be  applicable  to  this  act,  viz.  "any  highway  (except  the  carriage- 
way of  am-  turnpike-road),  and  any  road,  bridge  (not  being  a  county-bridge),  lane, 
footway,  square,  court,  alley,  passage,  whether  a  thoroughfare  or  not:""  and  but  little 
aid  is  derived  from  the  112th  section  of  the  25  &  26  Vict.  c.  102,  which  declares  that 
"street"  shall  be  deemed  to  apply  to  and  include  the  subject-matters  specified  in  the 
250th  section  of  the  firstly  recited  act ;  and  that  the  expression  "new  street"  [452] 
shall  apply  to  and  include  "all  streets  hereafter  to  be  formed  or  laid  out,  and  a  part 
of  any  such  street,  and  also  all  streets  the  maintenance  of  the  paving  and  roadway 
whereof  had  not  previously  to  the  passing  of  this  act  been  taken  into  charge  and 
assumed  by  the  commissioners,  trustees,  surveyors,  or  other  authorities  having  control 
of  the  pavements  or  highways  in  the  parish  or  place  in  which  such  streets  are  situate, 
and  a  part  of  any  such  street,  and  also  all  streets  partly  formed  or  laid  out."  [  Willes,  J. 
The  98th  section  seems  to  assume  that  the  houses  are  to  faa:  the  street.]  The 
mischief  intended  to  be  remedied  is  the  same,  whether  the  front  or  the  rear  of  the 
houses  abuts  upon  the  road. 

Keane,  Q.  C.,  for  the  respondent,  was  not  called  upon  (a). 

Willes,  J.  I  am  of  opinion  that  the  decision  of  the  magistrate  was  right,  and 
should  be  afiirmed.  The  meaning  of  the  98th  section  of  the  25  k  26  Vict.  c.  102, 
evidently  is,  that  the  street  on  which  the  houses //oh^  [453)  is  to  be  of  the  prescribed 
width.     I  must  own  I  should  have  thought  it  a  question  of  fact. 

Byles,  J.  I  am  of  the  same  opinion  The  respondent  has  not  laid  out  Hob  Lane 
as  a  street  for  carriage-traliic.     He  has  done  nothing  to  Hob  Lane. 

Decision  affirmed. 

Keane,  for  the  respondent,  asked  for  the  costs  below. 

Per  Curiam.     We  have  nothing  to  do  with  the  costs  below. 

Tamvaco  v.  Simpson.     June  24th,  1865. 

[Affirmed,  L.  E.  1  C.  P.  363;  35  L.  J.  C.  P.  196.  See  Coulthwst  v.  Sweet,  1866, 
L.  R.  1  (J.  P.  655;  Allison  v.  Bristol  Marine  Insurance  Company,  1876,  1  App. 
Cas.  225.] 

Coals  were  shipped  at  Sunderland  under  a  charterparty  between  one  De  M.  and  the 
defendant  (the  owner  of  the  vessel),  whereby  and  by  the  bill  of  lading  they  were 
made  deliverable  at  Alexandria  to  order  or  assigns.  The  charterparty  contained 
the  following  stipulation, — "The  freight  to  be  paid  on  unloading  and  right  delivery 
of  the  cargo  less  advances  in  cash  at  current  rate  of  exchange :  One  half  of  the 
freight  to  be  advanced  by  freighter's  acceptance  at  three  months,  on  signing  bills 
of  lading :  Owner  to  insure  the  amount,  and  deposit  with  charterer  the  club-policy, 
and  to  guarantee  same — On  receiving  the  acceptance  (which  became  due  on  the 
3rd  of  February,  1864),  the  agent  for  the  ship  indorsed  on  the  bill  of  lading  a  receipt 

(a)  The  points  intended  to  be  urged  on  behalf  of  the  respondent  were  as 
follows : — 

"  1.  That  Hob  Lane  has  not  been  formed  or  laid  out  for  building  as  a  street  for 
the  purposes  of  carriage  traffic  or  of  foot-traffic : 

"  2.  That  the  lionises  of  the  respondent  are  at  the  proper  distance  from  the  centre 
or  crown  of  Hob  Lane  : 

"  3.  That  the  respondent  is  not  bound  to  widen  Hob  Lane  at  all : 

"  4.  That  the  respondent  is  not  bound  to  widen  Hob  Lane  to  the  full  width  of 
40  feet : 

"  5.  ■]  hat  the  respondent  has  no  right  or  power  and  is  not  bound  to  widen  Hob  Lane 
to  the  full  width  of  40  feet,  the  measurement  being  taken  half  on  either  side  from  the 
centre  or  crown  of  the  roadway  : 

"  6.  That  the  respondent  has  done  all  things  which  he  is  bound  by  the  said  act  of 
parliament  to  do,  and  that  the  respondent  is  not  in  respect  of  buildings  erected  by 
him  liable  to  widen  Hob  Lane." 
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for  "3011.  17.S.  6d.,  as  per  charterparty."— De  M.  indorsed  the  bill  of  lading  in 
blank,  and  forwarded  it  to  the  plaintitl  (for  whom  the  coals  had  been  purchased) 
at  Alexandria.  The  plaintiff"  on  the  ship's  arrival  at  Axexandria  on  the  5th  of 
January,  1864,  demanded  the  delivery  of  the  cargo;  but  the  master  (having  heard 
that  De  M.  had  stopped  payment,  refused  to  deliver  it  unless  he  received  the  full 
freight  or  a  guarantie  for,  its  payment.  The  plaintitl'  thereupon  caused  his  agents 
B.  &  Co.  to  give  the  required  guarantie,  and  the  coals  were  delivered.  At  this  time 
the  bill  of  exchange  was  outstanding  in  the  hands  of  a  third  person  :  but  the  defen- 
dant had  taken  it  up  before  this  action  was  brought. — B.  &  Co.  declining  to  pay 
more  than  the  half  freight,  the  master  sued  them  on  their  guarantie  in  the  Consular 
court,  and  B.  &  Co.  paid  the  whole  freight,  under  protest.  In  an  action  by  the 
plaintiff  for  the  wrongful  conversion  of  the  coals, — Held,  that  the  defendant  had  no 
lien  upon  the  cargo  for  the  amount  represented  by  the  bill  of  exchange  ;  and  that 
the  plaintiff  was  entitled  to  recover  it  as  damages  in  this  action  ;  and  that  his  right 
was  not  affected  by  the  proceedings  which  took  place  in  the  Consular  court. 

This  was  an  action  brought  by  the  plaintiif  to  recover  3011.  l7s.  6d.  under  the 
circimistances  hereinafter  mentioned.  By  consent,  and  under  a  judge's  [454]  order, 
the  following  case  was  stated  for  the  opinion  of  the  court : — 

1 .  The  plaintiH'  is  a  merchant  residing  at  Alexandria,  in  Egypt ;  and  the  defendant 
is  a  ship  owner  I'esiding  at  Sunderland,  and  the  owner  of  a  ship  called  the  "Parthian." 

2.  On  the  1st  of  September,  1863,  Messrs.  Zizinia  &  Co.,  of  London,  as  agents  for 
the  plaintiff,  entered  into  a  contract  with  one  De  Mattos,  also  of  London,  for  the 
purchase  of  2000  tons  of  steam  coal,  of  which  contract  the  following  is  a  copy  : — 

"  Memorandum  of  agreement  between  Mr.  W.  N.  De  Mattos 
and  Messrs.  Zizinia  &  Co.  : 

"  Mr.  W.  N.  De  Mattos  agrees  to  supply  Messrs.  Zizinia  &  Co.  with  (2000)  two 
thousand  tons  of  Ijest  Davidson's  West  Hartley  large  steam  coals,  screened  and  with 
usual  certificates,  say  ten  per  cent,  more  or  less  :  the  bills  of  lading  for  the  entire 
quantity  to  be  delivered  to  the  purchasers  by  the  end  of  the  pi'esent  month  (September) 
in  two  or  more  shipments.  Messrs.  Zizinia  &  Co.  agree  to  pay  on  receipt  of  the 
documents  (bill  of  lading  and  policy  of  insurance)  at  the  rate  of  34s.  sterling  per  ton 
of  20  cwt.  nett  cash,  deducting  the  balance  of  freight  payable  to  the  captains  at 
Alexandria,  together  with  a  commission  of  3  per  cent,  upon  the  full  34s.  per  ton  ;  said 
balance  of  freight  to  be  paid  in  cash  at  Alexandria,  at  the  current  rate  of  exchange 
for  3  months'  bills  on  London.  The  coals  to  be  taken  from  alongside  the  ship  at  the 
buyer's  risk  and  expense,  at  the  rate  of  not  less  than  thirty  tons  per  weather  working 
day,  Sundays  excepted.  Li  the  event  of  Mr.  De  Mattos  neglecting  to  supply  tonnage 
in  the  specified  time,  Messrs.  Zizinia  &  Co.  are  at  liberty  to  charter  ships  for  the  said 
quantity,  at  current  I'ates,  for  seller's  account." 

3.  In  pursuance  of  the  aforesaid  contract,  De  Mattos  [455]  chartered  certain 
vessels  for  the  conveyance  of  the  said  coals ;  and,  amongst  others,  he  entered  into  the 
following  charterparty  of  the  "  Parthian  "  with  the  defendant : — 

"London,  1st  October,  1863. 
"  It  is  this  day  mutually  agreed  between  Mrs.  Simpson,  owner  of  the  good  ship  or 

vessel  called  the  'Parthian,' A  1,  and  metalled,  ,  master,  of  the  burthen  of  284 

tons  register,  or  thereabouts,  now  in  Havre,  or  on  passage  thereto  from  Queenstown, 
and  W.  N.  De  Mattos,  of  London,  merchant,  that  the  said  ship,  lieing  tight,  staunch, 
and  every  way  fitted  for  the  voyage,  shall  with  all  possible  dispatch,  after  discharging 
present  cargo  at  Havre,  sail  and  proceed  to  South  Dock,  Sunderland,  and  there  load 
in  the  customary  maimer  from  the  factors  of  the  said  freighter  a  full  and  complete 
cargo  of  steam  coals,  to  be  loaded  in  regular  turn,  not  exceeding  what  she  can  reason- 
ably stow  and  carry  over  and  above  her  tackle,  apparel,  provisions,  and  furniture  ;  and, 
being  so  loaded  shall  therewith  proceed  to  Alexandria,  or  so  neai'  thereunto  as  she 
may  safely  get,  and  there  deliver  the  same,  on  being  paid  freight  at  and  after  the  rate 
of  301.  (five  guineas  gratuity)  sterling,  per  keel  of  21  tons  4  cwt.  taken  on  board  and 
delivered,  in  full  of  all  poit-charges  and  pilotages,  harbour-dues  on  cargo,  Dover  and 
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Ramsgate  dues,  and  of  all  pier  and  light-dues  (the  act  of  God,  the  Queen's  enemies, 
fire,  and  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation' 
of  what  nature  and  kind  soever  during  the  said  voyage,  always  excepted) :  the  cargo 
to  be  delivered  afloat  alongside  a  railway  or  other  safe  wharf,  steamer,  or  floatin<^- 
depot,  and  to  be  discharged  by  the  ship  over  the  ship's  side,  as  customary  ;  and  iio 
part  of  the  cargo  to  be  used  during  the  ^■oyage,  or  to  be  retained  for  ballast.  Coals 
for  ship's  use  to  be  provided  at  the  ex-[456]-pense  of  the  owners,  and  the  quantity  to 
be  stated  on  bills  of  lading.  The  freight  to  be  paid  on  unloading  and  right  delivery 
of  the  cargo,  less  advances,  in  cash,  at  current  rate  of  exchange.  One  half  of  the 
freight  to  be  advanced  by  freighter's  acceptance  at  three  months  on  signing  bills  of 
lading.  Owner  to  insure  the  amount,  and  deposit  with  charterer  the  club-policy,  and 
to  guarantee  same.  One  working  day  per  keel  and  a  half,  weather  permitting,'  to  be 
allowed  the  said  merchant  (if  the  ship  is  not  sooner  de.spatched)  for  unloading  the 
said  ship  at  the  port  of  discharge  (Sundays  and  holidays  excepted),  and  ten  days  on 
demurrage,  over  and  above  the  said  laying  days,  at  61.  per  day.  The  ship  to  be 
addressed  to  freighter's  agents  at  port  of  discharge,  paying  usual  commission  of  2  per 
cent  The  brokerage  of  o  per  cent,  upon  this  charterparty  is  due  to  Smith,  Sundius, 
&  Co.,  ship  lost  or  not  lost.  The  ship  and  her  freight  are  bound  to  this  venture. 
All  claim  for  average  to  be  settled  in  London,  in  conformity  with  the  rules  of  Lloyd's. 
Penalty  for  non-performance  of  this  agreement,  7001." 

4.  In  accordance  with  this  charterparty,  De  Mattos  shipped  on  board  the  "Parthian" 
426  tons  13  cwt.  of  steam  coals,  being  part  of  the  2000  tons  he  had  contracted  to  sell 
Messrs.  Zizinia  &  (,^0.  for  the  plaintiff',  as  before  stated.  The  captain  of  the  "  Parthian  " 
thereupon  duly  signed  a  bill  of  lading  for  the  said  426  tons  1.3  cwt.  of  coals,  of 
which  the  following  is  a  copy  : — 

"  Shipped  in  good  order  and  well  conditioned,  by  W.  N.  De  Mattos,  in  and  upon 
the  good  ship  called  the  'Parthian,'  whereof  is  master  for  this  present  voyage 
W.  Simpson,  and  now  riding  at  anchor  in  the  port  of  Sunderland,  and  bouncl  for 
Alexandria,  161  Newcastle  chaldrons,  or  20|  keels,  and  weighing  426  tons,  13  cwt.,  of 
Davidson's  West  Hartley  large  steam  coals,  [459]  which  are  to  be  delivered  in  the  like 
good  order  and  condition  alongside  any  craft,  steamer,  floating-depot,  wharf,  or  pier 
where  the  ship  can  lie  afloat,  at  the  aforesaid  port  of  Alexandria,  as  the  agent  of  the 
charterer  may  direct  (the  act  of  God,  the  Queen's  enemies,  fire,  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers,  and  navigation,  of  whatever  nature  and  kind 
soever,  excepted)  unto  order  or  to  his  assigns.  The  ship  to  be  discharged  at  the  rate 
of  not  less  than  3\^  tons  per  working  day  (weather  permitting),  and,  when  required 
by  the  freighter's  agent,  such  extra  quantity  as  may  be  practicable;  and,  if  not  dis- 
charged in  the  time  above  specified,  demurrage  to  be  paid  at  the  rate  of  61.  per  diem. 
Freight  for  the  said  goods  to  be  paid  as  per  charterparty,  with  average  accustomed. 
In  witness  whereof  the  master  or  purser  of  the  said  ship  hath  affirmed  to  four  bills 
of  lading,  all  of  this  tenor  and  date,  the  one  of  which  bills  being  accomplished,  the 
others  to  stand  void.     Dated  in  Newcastle,  27th  October,  1863." 

0.  The  freight  on  the  coals  so  .shipped  on  board  the  "  Parthian  "  amounted,  at  the 
rate  of  301.  per  keel  reserved  by  the  charterparty,  to  6031.  15s.,  one  half  of  which  sum 
was  3011.  17s.  6d. 

6.  Upon  the  said  bill  of  lading  being  so  signed  as  aforesaid,  De  Mattos,  the  charterer, 
gave  his  acceptance  at  three  months  for  3011.  17s.  6d.  in  favour  of  the  defendant, 
pursuant  to  the  terms  of  the  chailerparty. 

7.  The  said  acceptance  was  dated  the  31st  of  October,  1863,  and  became  due  on 
the  3rd  of  February,  1864.  Upon  its  being  so  given  as  aforesaid,  the  defendants 
agents,  Messrs.  Smith,  Sundius,  &  Co.,  indorsed  a  receipt  on  the  bill  of  lading,  of  which 
receipt  the  following  is  a  copy  : — 

"Received  on  account  of  the  within  freight  three  [460]  hundred  and  one  pounds 
seventeen  shillings  and  sixpence,  as  per  charterparty. 

.< £301  17  6  "For  Mrs-  Mary  Simpson, 

"Smith,  Sundius,  &  Co.,  as  agents." 

8.  De   Mattos  then   made  out  and  delivered  to  the  plaintiff's  agent  an  invoice 
C.  P.  XXII.— 28 
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shewing  what  was  due  for  the  coals  shipped  by  the  "Parthian,"  of  which  the  following 

is  a  copy  : —  „ 

"London,  28th  October,  1863. 

"  Messrs.  Zizinia  &  Co.  to  W.  N.  de  Mattos. 
"  Under  contract  of  1st  September,  1863. 

"  426i|  tons  of  Davidson's  West  Hartley  large  steam  coals, 

shipped  at  Sunderland  per  '  Parthian,'  Simpson,  master, 

for  delivery  at  Alexandria,  at  34s.  per  ton  .  .       £725     6     1 

Freight,  at  301.  per  keel       .  .  .      £603  15     0 

Gratuity       .  .  .  .  .  5     5     0 

£609     0     0 
Less  advance  on  sailing  .  .  .         301  17     6 

307     2     6 

£418     3     7 
Less  3  per  cent,  on  7251.  6s.  Id.     .  .  .  21   15     2 


£396     8     5 


"  Received  by  cheque 

"  Per  W.  N.  De  Mattos, 
"  C.  A.  Sfang." 

9.  On  the  28th  of  October,  1863,  De  Mattos  indorsed  the  bill  of  lading  in  blank, 
and  handed  the  same  so  indorsed  to  Messrs.  Zizinia  &  Co.,  the  plaintiff's  agents,  who 
on  the  31st  of  October,  1863,  paid  De  Mattos  the  balance  of  3961.  8s.  5d.  appearing 
due  on  the  aforesaid  invoice. 

10.  Messrs.  Zizinia  &  Co.  afterwards  forwarded  the  bill  of  lading  so  indorsed  by 
De  Mattos  to  the  plaintiff,  at  Alexandria. 

11.  The  defendant  was  not  informed,  nor  had  she  any  knowledge,  at  any  lime 
before  the  commencement  [461]  of  this  action,  of  the  said  contract  between  the 
plaintiff's  agent  and  De  Mattos  of  the  1st  of  September,  1863,  or  of  the  said  invoice, 
or  of  the  payment  of  the  balance  appearing  due  thereon,  or  of  any  dealings  or  transac- 
tions between  the  plaintiff  or  his  agents  and  De  Mattos,  relating  to  the  premises. 

12.  The  ship  sailed  with  her  cargo  from  Sunderland  for  Alexandria  on  the  4th  of 
November,  1863;  and,  shortly  after  she  .so  sailed,  De  Mattos  became  and  declared 
himself  iu.solvent,  and  ultimatelj^  on  the  4th  of  January,  1864,  a  deed  of  inspectoi'ship 
was  executed  by  him  and  divers  of  his  creditors  (not  including  either  the  plaintiff'  or 
the  defendant)  under  and  in  accordance  with  the  192nd  section  of  the  Bankruptcy  Act, 
1861,  but  without  the  written  assent  or  approval  of  the  plaintiff  or  the  defendant. 
This  deed  was  registered  in  accordance  with  the  provisions  of  the  said  192nd  section 
on  the  1st  of  February,  1864  ;  and,  for  the  purposes  of  this  case,  it  is  to  be  assumed 
that  all  the  conditions  required  by  that  section  to  make  the  said  deed  valid,  effectual, 
and  binding  on  all  the  creditors  of  the  said  charterer  as  if  they  were  parties  to  and  had 
executed  the  same,  were  duly  performed  at  the  time  of  the  said  registration.  The 
provisions  of  the  said  deed  are  set  out  in  Stride  v.  De  Mattos,  3  Hurlst.  «&  Colt.  22,  and 
are  to  be  taken  as  part  of  this  case. 

13.  The  "Parthian"  afterwards  sailed  for  Alexandria,  and  arrived  there  with  the 
cargo  on  the  5th  of  January,  1864  ;  on  which  day  the  captain  reported  her  arrival  to 
the  plaintiff,  and  stated  that  he  would  on  the  following  day  (the  6th)  be  ready  to 
discharge  the  cai'go. 

14.  The  plaintiff',  then  being  the  holder  of  the  bill  of  lading  as  such  indorsee  as 
aforesaid,  thereupon  took  the  necessary  measures  for  receiving  the  cargo,  and  intimated 
to  the  captain  that  he  was  prepared  to  pay  [462]  the  balance  of  the  freight  remaining 
unpaid  after  deducting  the  3011.  17s.  6d.  referred  to  in  the  receipt  on  the  bill  of  lading. 
On  the  following  day,  namely,  the  6th  of  January,  1864,  the  captain  of  the  "  Parthian," 
who  by  letters  received  by  him  on  his  arrival  at  Alexandria,  had  learnt  that  De  Mattos 
had  suspended  payment,  refused  to  deliver  the  cargo  to  the  plaintiff,  except  upon  the 
terms  of  being  paid  the  full  amount  of  the  freight,  without  making  any  such  deduction, 
or  having  a  guarantie  for  the  payment  of  the  same. 
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15.  The  master  of  the  ship  thereupon  claimed  to  have  a  lien  upon  the  said  cargo 
for  the  payment  of  the  full  chartered  freight ;  and,  in  exercise  of  such  alleged  lien, 
detained  the  .said  cargo  on  board  the  ship  until  the  20th  of  January,  the  plaintiff  during 
all  that  time  refusing  to  make  such  payment  or  to  guarantee  or  procure  a  guarantie  for 
the  payment  to  the  said  master  of  the  full  chartered  freight. 

16.  De  Mattos's  acceptance  was  not  due  till  the  3rd  of  February,  1864,  and  was 
therefore  not  due  at  the  time  when  the  captain  refused  to  deliver  the  coals  to  the 
plaintiff. 

17.  The  said  acceptance  at  this  time  was  in  the  hands  of  third  parties,  and  was  not 
paid  at  maturity,  but  was  taken  up  by  the  defendant  before  the  commencement  of  this 
action. 

18.  Upon  the  20th  of  January,  1864,  Messrs.  Barker  &  Co.,  of  Alexandria,  at  the 
request  of  the  plaintiff',  and  to  procure  delivery  of  the  cargo  to  the  plaintiff,  gave  the 
master  of  the  "Parthian"  the  following  guarantie, — the  master  still  continuing  his 
refusal  to  deli\er  the  cargo  without  being  paid  the  full  amount  of  the  freight  or  having 
a  guarantie  for  the  payment  of  the  same  as  aforesaid : — 

"Captain  Simpson,  of  the  'Parthian.'  "Alexandria,  20th  January,  1864. 

"  Sir, — In  consideration  of  your  agreeing  at  our  [463]  request  to  deliver  to  Mr.  E. 
Tamvaco  the  cargo  of  coals  at  present  on  board  your  ship,  we  hereby  undertake  and 
guarantee  that,  when  and  so  soon  as  you  shall  have  delivered  the  said  cargo  unto  the 
said  Mr.  E  Tamvaco  or  his  ordei',  that  we  will  on  demand  pay  or  cause  to  be  paid  to 
you  in  cash  the  full  amount  of  freight  due  and  payable  to  you  in  respect  of  said  cargo, 
without  any  deduction  whatsoever,  except  commission  due." 

(Signed)        "Barker  &  Co." 

19.  The  master  of  the  "Parthian,"  upon  receiving  the  said  guarantie,  forthwith 
commenced  to  deliver  the  cargo  to  the  plaintiff,  and  completed  such  delivery  on  the 
l:3th  of  February,  1864. 

20.  Upon  the  completion  of  the  said  delivery,  the  ma.ster  of  the  "  Parthian " 
(Mr.  De  Mattos's  acceptance  having  been  in  the  meantime  dishonoui'ed  at  maturity,) 
applied  to  the  plaintiff'  for  payment  of  the  full  charter  freight;  and,  upon  the  plaintiff's 
refusal  to  pay  the  same,  applied  to  Messrs.  Barker  &  Co.  for  payment  of  the  same  in 
pursuance  of  the  said  guarantie.  The  said  Messrs.  Barker  &  Co.,  however,  by  the 
plaintift"s  instructions,  and  on  his  behalf,  also  refused  to  pay  the  same;  whereupon  the 
master  of  the  said  ship  instituted  legal  proceedings  against  the  Messrs.  Barker  &  Co. 
in  Her  Majesty's  Consular  court  for  Egypt,  at  Alexandria,  which  had  jurisdiction  in 
the  said  matter,  for  the  recovery  of  the  sum  due  from  Messrs.  Barker  &  Co.  to  him  on 
their  said  guarantie ;  and  the  said  cause  was  proceeded  with  and  duly  prosecuted,  and 
a  day  fixed  for  the  trial  of  the  same  ;  but,  on  the  day  before  such  last>mentioned  day, 
Messrs.  Barker  &  Co.,  on  behalf  of  the  plaintiff,  and  by  his  authority,  and  in  discharge 
of  their  liability  under  the  said  guarantie,  viz.  on  the  7th  March,  1864,  paid  the  master 
of  the  "  Parthian  "  the  amount  agreed  to  be  paid  by  them  under  [464]  their  said 
guarantie,  without  making  any  deduction  for  the  3011.  17s.  6d. ;  the  plaintiff'  at  the 
same  time  protesting  against  such  payment  being  demanded  or  made. 

21.  Upon  receiving  the  amount  so  paid  by  Messrs.  Barker  &  Co.  as  aforesaid,  the 
master  of  the  "  Parthian  "  gave  them  a  receipt  for  the  same. 

22.  The  plaintiff'  afterwards,  and  before  the  commencement  of  this  action,  repaid 
Messrs.  Barker  &  Co  the  amount  so  paid  by  them  to  the  said  master  of  the  "  Parthian  " 
as  aforesaid 

23.  The  average  length  of  a  voyage  of  a  vessel  of  the  same  class  as  the  "  Parthian  " 
from  Sunderland  to  Alexandria,  is  two  months. 

The  questions  for  the  opinion  of  the  court  are,— first,  whether,  under  the  circum- 
stances before  set  out,  the  plaintiff  was  at  the  time  when  the  captain  of  the  "  Parthian  " 
refused  to  deliver  her  cargo  entitled  to  have  the  said  cargo  delivered  to  him  on  pay- 
ment of  the  balance  of  the  freight,  after  deducting  the  3011.  17s.  6d.,— secondly, 
whether,  assuming  the  plaintiff  to  be  entitled  to  recover  in  respect  of  the  said  refusal 
to  deliver,  he  is  entitled  to  recover  anything  as  damages  but  the  damage  sustained  by 
him  by  being  deprived  of  the  possession  of  the  cargo  from  the  time  of  the  said  refusal 
to  the' time  of  the  cargo  being  delivered  to  him. 

If  the  court  should  be  of  opinion  upon  both  points  in  the  affirmative,  then  the 
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plaintiff  was  to  h.ave  judgment  for  the  sum  of  3111.  17s.  6d.,  with  costs.  If  the  court 
should  be  of  opinion  upon  the  first  point  in  the  affirmative,  and  upon  the  second  point 
in  the  negative,  then  the  plaintiff  was  to  have  judgment  for  101,  with  costs.  If  the 
court  should  be  of  opinion  upon  the  first  point  in  the  negative,  a  nonsuit  was  to  he 

cntGrcQ- 

[465]  Mellisb,  Q.  C.  (with  whom  was  Bidder),  for  the  plaintiff  (a).  The  first 
question  is,  whether  the  defendant  had  a  lien  on  the  cargo  for  that  portion  of  the 
freight  of  the  coals  which  w^as  represented  by  the  bill  of  exchange  which  had  not 
arrived  at  maturity  when  the  ship  reached  Alexandria.  The  plaintiff^  as  indorsee  of 
the  bill  of  lading,  on  which  was  indorsed  a  receipt  for  one  half  of  the  charter  freight, 
claimed  the  coals  on  payment  of  the  remaining  half.  The  master,  acting  for  his  owner, 
refused  to  deliver  any  part  of  the  cargo  unless  the  whole  of  the  freight  was  paid  or 
guaranteed.  At  this  time  the  bill  of  exchange  which  De  Mattos,  [46G]  the  charterer, 
had  given  for  one  half  of  the  freight,  was  still  running,  and  in  the  hands  of  a  thiid 
person.  The  question  is,  whether  that  refu.sal  of  the  m.aster  to  deliver  was  not  a 
conversion.  If  the  bill  had  become  due  and  had  been  dishonoured  before  the  refusal 
to  deliver  the  goods,  the  court  would  have  had  to  determine  whether  or  not  they 
would  follow  the  decision  of  the  Privy  Council  in  Kirchner  v.  Feints,  12  Moore's  P.  C. 
36 1 ,  wheie  that  court,  adopting  the  principle  laid  down  in  How  v.  Kirchner,  1 1  Moore's 
P.  C.  21,  but  repudiating  the  authority  of  Gilkison  v.  Miildlelmi,  2  C.  B.  (N.  S.)  134, 
held,  after  much  consideration,  that  where  freight  is  by  the  contract  payable  at  the 
port  of  loading,  the  owner  thereby  agrees  to  abandon  his  lien  on  the  cargo,  notwith- 
standing the  shipper  has  failed  to  comply  with  the  condition.  [Willes,  J.  The  Privy 
Council  seem  to  have  thought  they  were  acting  in  opposition  to  Gilkisim  v.  Middleton, 
but  in  truth  they  were  not.  There  were  two  previous  cases,  in  one  of  which,  Neisli  v. 
Graham,  8  Ellis  &  B.  50-5,  such  a  payment  was  treated  as  freight,  and  in  the  other, 
Blakey  v  Dixon,  2  Bos.  &  P.  321,  as  not  being  freight  proper.  The  question  decided 
in  Gilkison  v.  Middleton  does  not  arise  here  :  that  case  was  in  truth  only  an  affirmance 
of  Blakeij  v.  Dixon.  There  is  no  express  lien  clause  here.]  Kirchner  v.  Venus  does 
conflict  with  Neish  v.  Graham.  The  court  there  did  not  attend  to  the  distinction 
between  that  case  and  Gilkison  v.  Midd.leton  now  pointed  out.  It  is  impossible  to 
contend  that  the  owner  could  have  any  lien  here.  The  next  question  is,  what  is  the 
proper  measure  of  damages  When  delivery  of  the  cargo  was  demanded,  it  was 
refused  unless  the  full  freight  was  paid  or  guaranteed.  If  the  plaintiff  had  paid  the 
money  under  protest,  he  would  undoubtedly  have  been  entitled  to  recover  it  back  as 
money  had  and  received  to  his  use.  How  is  his  posi-[467]-tion  altered  by  his  having 
procured  Barker  &  Co.  to  give  a  guarantie?  [Willes,  J.  The  defendant  has  got  the 
whole  freight :  if  the  plaintiff  was  not  liable  as  to  the  moiety,  surely  he  may  recover 
it  back.] 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  : — 

"  I.  That,  on  the  ship's  arrival  at  Alexandria,  the  defendant  had  no  lien  on  the 
cargo  for  the  3011.  17s.  6d.,  the  amount  of  freight  in  respect  of  which  she  had  agreed 
to  take  and  had  taken  the  bill  of  exchange  accepted  by  De  Mattos  : 

"  2.  That,  the  defendant  having  pro  tanto  waived  her  lien  by  taking  the  .said  bill, 
and  the  ship  having  arrived  at  Ale.xandria,  and  the  plaintiff's  right  to  the  delivery  of 
the  cargo  having  accrued,  the  defendant's  lien  in  respect  of  the  amount  of  freight  for 
which  the  said  bill  was  given  could  not  and  did  not  revive  upon  the  insolvency  of  De 
Mattos  and  the  probable  or  possible  future  dishonour  of  the  bill : 

"  3.  That  the  defendant  having  held  out  to  the  plaintiff  that  she  had  received  the 
sum  of  3011.  17s.  6d.  on  account  of  the  freight,  and  the  plaintiff  having  settled  with 
De  Mattos  on  that  footing,  she  cannot  now  be  heard  to  say  that  she  did  not  so 
receive  it : 

"  4.  That,  the  question  being  in  effect  whether  the  plaintiff  or  the  defendant  is  to 
bear  the  loss  occa.sioned  by  De  Mattos's  insolvency,  the  defendant,  who  gave  the  credit, 
must  be  the  loser : 

"5.  That  the  plaintiff  is  entitled  to  recover  the  aforesaid  sum  of  3011.  17s.  6d., 
which  he  was  wrongfully  compelled  to  pay  in  order  to  obtain  possession  of  the  cargo, 
as  well  as  damages  for  its  wrongful  detention  ;  and  his  right  to  recover  was  not  under 
the  circumstances  altered  or  affected  by  the  eventual  dishonour  of  De  Mattos's 
acceptance." 
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Manisty,  Q.  C.  (with  whom  was  Lewers),  for  the  defendant  (a).  All  about  the 
bargain  between  the  plain -[468]-tiff  and  De  Mattos  may  be  dismissed  from  the  case  • 
the  defendant  was  ignorant  of  that  arrangement.  Her  ri^ht  depends  upon  the 
charterparty  and  the  bdl  of  lading.  By  the  former,  the  clear  Intention  of  the  parties 
was,  that  the  freight  should  be  paid  at  the  port  of  [469]  delivery,  less  something. 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  follows  :— 

"  1.  That  the  stipulation  in  the  charterparty,  that  the  shipowner  should  insure  the 
amount  of  half  the  freight,  clearly  indicates  the  intention  of  the  parties,  that  the 
charterer's  acceptance  should  not  be  a  part  payment  in  lieu  of  freight  strictly  so 
called,  but  a  mere  loan  by  the  charterer  to  the  ship-owner  not  affecting  in  any  way  the 
ship-owner's  right  of  lien  for  the  full  chartered  freight  on  the  arrival  of  the  ship  at 
Alexandria  ;  and  that  the  opposite  construction  on  which  the  plaintiff  must  rely,  viz. 
that  the  said  acceptance  was  to  be  a  part  payment  in  lieu  of  freight  strictly  so  called, 
and  as  such  a  waiver  of  lien  pro  tanto,  involves  the  unwarrantable  hypothesis  that  the 
charterer  and  ship-owner  contracted  that  the  ship-owner  should  do  that  which  it  was 
not  legally  competent  for  him  to  do.  viz.  that  he  should  insure  freight  which  ex 
hypothesi  would  at  the  time  of  effecting  such  insurance  have  been  already  paid  to  him, 
and  which  therefore  could  be  under  no  risk  from  any  of  the  perils  proposed  to  be 
insured  against : 

"  2.  That  the  former  part  of  the  charter,  which  prescribes  the  ship-owner's  duty, 
imposed  no  obligation  upon  the  defendant,  to  deliver  the  cargo  except  on  payment  of 
full  freight ;  and  that  the  consignee's  liability  under  the  charter,  as  consignee,  and  his 
consequent  right  to  deduct  advances,  did  not  arise  until  the  complete  delivery  to  and 
acceptance  by  him  of  the  cargo  : 

"  3.  That,  on  De  Mattos's  suspension  of  payment,  the  defendant  was  entitled  to 
exercise  a  lien  against  the  plaintiff' for  the  full  amount  of  the  chartered  freight: 

"4.  That  the  term  'advances'  in  the  clause  stipulating  that  the  freight  was  to  be 
paid  on  '  unloading  and  right  delivery  of  the  cargo,  less  advances  in  cash,'  is  inapplicable 
to  an  acceptance  which  was  already  in  effect  dishonoured  at  the  time  when  such 
deduction  had  to  be  made,  that  is  to  say,  upon  the  unloading  and  right  delivery  of  the 
cargo ;  and  that,  either  on  the  supposition  of  the  said  acceptance  being  a  loan,  or  of  its 
being  a  conditional  payment  of  freight  in  advance,  the  plaintiff  was  not  entitled  to 
deduct  the  amount  of  the  said  acceptance  from  the  full  chartered  freight  under  the 
name  of  an  'advance,'  but,  on  the  contrary,  there  being  then  nothing  to  be  deducted 
under  the  name  of  an  '  advance,'  the  plaintiff  by  vii'tue  of  the  clause  above  mentioned 
was  bound  to  pay  the  full  charter  freight : 

"  5.  That,  even  assuming  the  acceptance  to  have  been  a  part  payment  of  freight 
in  advance,  nevertheless,  express  reference  being  made  to  the  terms  of  the  charterparty 
both  in  the  indorsed  receipt  and  in  the  bill  of  lading  itself,  the  plaintiff  had  due  notice 
before  the  indorsement  of  the  bill  of  lading  to  him  that  the  said  receipt  was  not  a 
receipt  for  a  cash  payment  in  satisfaction  and  discharge  of  half  the  chartered  freight, 
but  only  a  receipt  for  a  conditional  payment,  liable  to  be  defeated  by  the  dishonour  of 
the  bill,  or  by  the  release  and  discharge  of  the  charterer  therefrom  by  bankruptcy  or 
otherwise ;  and  that  the  said  receipt  therefore  could  not  operate  to  curtail  the  liability 
which  the  defendant  took  upon  himself  as  indorsee  of  the  bill  of  lading,  to  pay  the 
charter  freight,  whatever  such  freight  might  prove  to  be  : 

"  6.  That  De  Mattos  would  not  have  been  entitled  on  the  arrival  of  the  ship  at 
Alexandria  on  the  5th  of  January,  1864,  to  deduct  the  amount  of  the  said  acceptance 
from  the  full  charter  freight,  inasmuch  as  he  had  on  the  previous  day,  viz.  the  4th  of 
January,  1864,  executed  a  deed  under  the  192nd  section  of  the  Bankruptcy  Act,  1861, 
whereby  he  was  effectually  released  from  all  liability  to  be  sued  upon  the  said  accept 
ance,  the  said  deed  operating  by  relation  to  the  date  of  the  delivering  of  the  same ; 
that  the  defendant  would  have  been  entitled  to  exercise  a  lien  against  De  Mattos 
under  these  circumstances  for  the  full  amount  of  the  charter  freight ;  and  that  the 
defendant's  rights  against  the  plaintiff,  as  indorsee  of  the  bill  of  lading,  were  on^the 
arrival  of  the  ship  at  Alexandria,  by  virtue  of  the  Bill  of  Lading  Act,  18  &  19  Vict, 
c.  Ill,  co-extensive  with  her  rights  against  De  Mattos;  and  that  she  was  at  the  said 
time  accordingly  entitled  to  exercise  a  co-extensive  lien  against  the  plaintiff  on  his 
refusal  to  pay  the  full  charter  freight : 

"  7.  That  the  guarantie  so  given  as  above  mentioned  operated  as  an  accord  and 
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Has  the  ship-owner,  l)y  taking  a  bill  payable  at  a  distant  date,  waived  or  precluded 
herself  from  setting  up  her  common-law  right  of  lien?  What  is  the  contract  1  "The 
freight  to  be  paid  on  unloading  and  right  delivery  of  the  cargo,  lexs  [470]  (I'lrances  in 
cash,  at  current  rate  of  exchange.  One  half  of  the  freight  to  be  advanced,  by 
freighter's  acceptance,  at  three  months,  on  signing  bills  of  lading  Owner  to  insure 
the'araount,  and  deposit  with  charterer  the  club-policy,  and  to  guarantee  same."  The 
words  "in  cash"  in  most  charterparties  are  followed  by  the  words  "for  ship's  use." 
Here  those  latter  words  are  struck  out.  [Willes,  J.  The  object  of  the  ship-owner 
was,  to  obtain  a  negotiable  instrument.  Is  the  discounter  of  the  bill  to  have  the 
lien  ?]  This  was  not  the  case  of  a  payment  out  and  out  (a) ;  but  an  advance,  to  be 
re-paid  by  the  ship-owner' in  the  event  of  the  ship  being  lost, — apart  from  the  question 
about  the  policy.  The  charterparty  contemplates  the  shipowner  having  an  interest 
in  that  portion  of  the  freight.  All  that  How  v.  Kirchner  and  Kirchner  v.  Venus 
esta-[471]-blish  is,  that  the  ship-owner's  lien  is  gone,  where  he  enters  into  a  contract 
which  is  inconsistent  with  it.  [Willes,  J.,  referred  to  AUager  v.  The  St.  Katherine's 
Docl-  Compani/,  14  M.  &  W.  794.  There,  a  charterparty  stipulated  that  the  .ship  should 
proceed  from  London  to  Bombay,  and,  being  there  loaded,  should  pi'ocoed  to  London, 
and  discharge  in  any  dock  the  fi-eighters  might  appoint,  and  deliver  her  cargo  "on  being 
paid  freight  at  and  after  the  rate  of  41.  per  ton,"  &c.  By  a  subsequent  clause  it  was 
stipulated  that  the  freight  was  to  be  paid  "  on  unloading  and  right  delivery  of  the 
cargo,  in  cash,  two  months  after  the  vessel's  inward  report  at  the  Custom  House." 
And  it  was  held  that,  upon  the  construction  of  these  stipulations,  taken  together,  the 
freight  was  not  payable  until  two  months  after  the  inward  report ;  and  that  the  ship- 
owner had  not,  after  the  cargo  was  discharged  pursuant  to  the  chai'terparty,  any  lien 
thereon  for  the  freight]     Then,  before  the  goods  are  delivered,  De  Mattos  has  become 

satisfaction  of  all  then-existing  claims  on  the  part  of  the  plaintifl'  against  the  defendant 
in  respect  of  the  said  freight  and  detention,  and  amounted  to  an  agreement  on  both 
sides  that  the  cargo  should  be  delivered  to  the  plaintiff  without  prejudice  to  his 
liability  for  full  freight,  and  that  Barker  &  Co.  should  hold  the  full  freight  in  their 
hands  until  the  plaintiff's  liability  to  pay  the  same  was  decided  by  a  competent 
tribunal ;  and  that  the  payment  by  the  plaintiff  under  pressure  of  legal  proceedings 
taken  to  determine  such  lialiility,  was  an  admission  of  the  defendant's  right  to  full 
freight,  by  which  the  plaintiff  is  now  concluded  : 

"8.  That  the  coals  carried  l\v  the  defendant's  vessel  were  on  their  shipment  at 
Sunderland  the  pl.aintiff's  coals,  and  the  full  freight  thereof  was  therefore  primarily 
the  plaintiff's  debt,  and  was  on  the  6th  of  January  the  plaintiff's  debt  notwithstanding 
that  De  Mattos's  Ijill  was  then  running ;  that  any  liability  of  De  Mattos  under  the 
charter,  or  upon  his  acceptance,  was  only  collateral  to  the  plaintiff's  primary  liability  ; 
and  that  the  defendant's  remedies  thereon  were  not  in  substitution  of,  but  only 
collateral  to  the  defendant's  lien  and  other  remedies  : 

"  9.  That,  assuming  the  detention  of  the  cai'go  from  the  6th  to  the  20th  of 
January  not  to  have  been  justified  on  any  of  the  grounds  above  mentioned,  the 
defendant  will  contend  that  the  sum  of  3011.  17s.  6d.  paid  under  the  said  guai-antie  in 
alleged  excess  of  what  was  due  for  freight  on  the  arrival  of  the  ship  at  Alexandria, 
forms  no  element  of  the  damages  legally  recoverable  from  the  defendant  in  respect  of 
the  said  detention, — first,  because  the  full  amount  of  the  freight  had  at  the  time  of  the 
payment  under  the  guarantie  become  payable  by  the  plaintiff,  the  dishonour  of  the 
said  acceptance  having  preceded  the  date  of  such  payment,  and  the  plaintiff's  liability 
accordingly  to  the  full  chartered  freight  had  revived, — secondly,  because  the  said 
guarantie  was  given  without  protest,  and,  in  the  absence  of  any  suggestion  to  the 
contrary,  must  be  taken  to  have  been  made  with  full  knowledge  of  all  the  facts,  and 
the  payment  which  was  so  made  under  the  said  guarantie  stands  in  the  same  position 
as  a  payment  made  without  protest  and  with  full  knowledge  of  all  the  facts, — thirdly, 
because  the  said  payment  was  made  aftei'  am]  in  consequence  of  the  commencement 
and  prosecution  of  legal  proceedings  instituted  for  the  enforcement  of  the  same, — 
fourthly,  that  the  plaintiff's  repayment  to  Barker  &  Co.  of  the  said  amount  (which 
repayment  alone  gives  a  colour  to  his  claim  for  damages  in  respect  of  the  said  sum) 
was  too  remotely  and  indirectly  consequent  upon  the  defendant's  refusal  to  deliver 
the  cargo,  to  form  an  element  of  damage  in  respect  of  such  refusal." 

(a)  See  Frayes  v.  IForms,  ante,  p.  159. 
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bankrupt,  and  has  \-irtually  dishonoured  his  acceptance.  Knowing  that,  the  ma.ster 
declines  to  deliver  the  cargo  without  payment  of  the  freight,  or  a  guarantie  of 
payment.  The  money  is  not  paid  under  protest.  But,  to  put  an  end  to  the  dispute. 
Barker  &  Co.  (acting  probably  as  agents  for  the  plaintiff)  give  the  master  an  absolute 
undertaking  to  pay  the  freight  in  consideration  of  his  delivering  them  the  cargo.  The 
cargo  having  been  delivered  upon  the  faith  of  this  undertaking,  an  action  is  brought 
against  Barker  &  Co.  upon  their  guarantie,  in  which  action  they  might  have  raised, 
and  were  bound  to  raise,  the  defence  now  set  up.  They  decline  to  do  so,  but  submit 
to  a  judgment.  According  to  till  the  principles  laid  down  in  the  cases  referred  to 
in  the  notes  to  Marriott  v.  Hampton,  2  Smith's  Leading  Cases,  .5th  edit.  p.  -356,  the 
money  so  paid  cannot  be  I'ecovered  back.  [Willes,  J.  That  [472]  might  be  a  very 
good  answer  to  an  action  to  recover  back  the  money  :  but  this  is  an  action  for  the 
wrongful  conversion  of  the  plaintiff's  goods.]  Changing  the  form  of  action  cannot 
vary  the  rights  of  the  parties.  The  plaintiff  cannot  be  in  a  better  condition  than  if  he 
had"  paid  the  money,  and  was  seeking  to  recover  it  back.  This  is,  in  truth,  an  indirect 
mode  of  seeking  to  obtain  that  which  could  not  be  obtained  directly. 

Mellish,  in  reply,  was  stopped  by  the  court. 

Willes,  J.  This  ca.se  has  been  very  fully  and  ably  argued  on  both  sides  :  and  the 
court  has  also  had  an  opportunity,  before  hearing  the  conclusion  of  Mr.  Mellish's 
argument,  of  considering  the  matter.  The  result  is  that  we  think  the  plaintiff  is 
entitled  to  judgment.  The  first  and  general  question  is,  whether  the  ship-owner, 
under  the  circumstances  which  have  arisen  here,  and  having  regard  especially  to  the 
insolvency  of  De  Mattos,  the  charterer,  had  a  lien  on  the  goods  for  the  freight,  not 
only  as  to  the  half  which  was  payable  at  Alexandria,  but  also  as  to  the  half  which  had 
been  paid  bv  a  bill  of  exchange  at  three  months,  in  pursuance  of  the  tenns  of  the 
charterparty,  for  which  the  ship-owner  stipulated  in  these  terms, — "  The  freight  to  be 
paid  on  unloading  and  right  delivery  of  the  cargo,  less  advances,  in  cash,  at  current 
rate  of  exchange.  One  half  of  the  freight  to  be  advanced  by  freighter's  acceptance  at 
three  months,  on  signing  bill  of  lading.  Owner  to  insure  the  amount,  and  deposit 
with  charterer  the  club-policy,  and  to  guarantee  same."  Tbe  vessel  was  loaded,  and 
proceeded  on  her  voyage.  The  acceptance  was  given  for  3011.  17s.  6d.,  the  half-freight, 
and  became  due  on  the  3rd  of  February,  1864.  The  vessel  arrived  at  Alexandria  in 
the  early  part  of  January.  In  the  meantime  De  Mattos  had  be-[473]-come  insolvent; 
and  it  may  be  assumed  that  the  bill  would  not  be  honoured  by  him,  but  that  the 
holder  would  only  receive  a  dividend  upon  the  amount  from  De  Mattos's  estate.  Before 
the  bill  became  due,  the  consignee  under  a  bill  of  lading  which  by  the  authority  of  the 
ship-owner  intimated  that  one  half  of  the  freight  had  been  paid  as  per  charterparty, 
demanded  delivery  of  the  cargo,  and  offered  to  pay  the  remaining  half  of  the  freight. 
The  master,  having  received  intelligence  of  the  stoppage  of  De  Mattos,  refused  to 
deliver  the  cargo  except  on  payment  of  the  full  amount  of  the  charter  freight,— that 
is,  the  half  freight  which  was'to  be  paid  on  delivery  of  the  cargo  at  Alexandria,  and 
also  a  sum  equivalent  to  the  amount  of  the  acceptance  given  by  De  Mattos.  In  other 
words,  he  claimed  on  behalf  of  his  owner  to  be  entitled  not  only  to  the  conditional 
payment  by  the  charterer's  acceptance,  but  also  to  have  the  same  amount  over  again 
in  cash.  Under  these  circumstances,  a  jury  would  unquestionably  find  that  there  had 
been  a  conversion  of  the  goods  bv  the  master  as  agent  for  the  owner  in  the  course  of 
his  employment  and  for  the  benefit  of  his  owner.  Matters  so  stood  for  a  week  or  ten 
days;  the"  master  persisting  in  his  refusal  to  deliver  the  cargo  unless  he  received 
payment  of  the  full  freight  in  cash,  or  a  guarantie  for  the  same.  The  plaintiff,  in 
order  to  obtain  the  cargo,  yielded  to  the  captain's  demand,  and  caused  his  agents. 
Barker  &  Co.,  to  give  the  m'aster  an  undertaking  that,  on  delivery  of  the  cargo  to  the 
plaintiff  or  his  order,  thev  would  on  demand  pay  or  cause  to  be  paid  to  him  the  full 
freight  due  and  payable  in  respect  of  the  cargo  Looking  at  the  circumstances  under 
which  that  guarantie  was  given,  it  manifestly  was  intended  to  be  applied  not  only  to 
the  half  freight  which  remained  to  be  paid  in  Alexandria,  but  also  to  the  moiety  which 
was  secured  by  De  Mattos's  accept-[474]-ance.  The  guarantie  ha^^ng  been  given,  the 
master  proceeded  to  deliver  the  cargo,  and  the  delivery  was  completed  on  the  l-.th  ot 
February,  ten  days  after  the  acceptance  became  due  and  was  dishonoured.  1  his  lattei 
circumstance  could  not  be  relied  on  as  giving  any  new  right :  there  had  been  a  demand 
and  refusal  before  that  day.  Subsequently,  the  master  insi.sted  upon  bemg  paid  the 
full  fieic^ht      Barker  &  Co  were  advised  to  resist  the  claim ;  and  a  suit  w:is  brought 
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against  them  by  the  master  in  the  Consular  court  upon  their  guarantie.  On  considera- 
tion, they  did  not  think  iit  to  raise  the  present  defence,  but  submitted  to  a  judgment, 
and  paid  the  amount  in  dispute  (the  amount  of  the  bill,  I  assume),  under  protest. 
The  question  is,  whether  the  plaintifl'  is  entitled  to  recover  that  money  from  the  ship- 
owner,—I  do  not  say  hack,  because  that  would,  as  I  conceive,  be  limiting  his  rights.  I 
think  he  is  entitled  to  recover  that  money  from  the  ship-owner.  In  order  to  determine 
that  question,  it  will  be  necessary  in  the  first  place  to  see  what  were  the  rights  of  the 
parties  under  the  charterparty, — whether  the  master  was  right  in  detaining  the  caigo  for 
the  full  freight.  Assuming  that  the  owner's  lien  did  not  extend  to  the  moiety  of  the 
freight  in  respect  of  which  the  bill  was  given,  there  will  arise  another  question,  viz. 
whether  the  subsequent  transactions  varied  the  i-ights  of  the  assignee  of  the  bill  of  lading. 
As  to  the  construction  of  the  charterparty,  I  cannot  entertain  any  doulit  that  the  correct 
construction  of  the  clause  relating  to  the  payment  of  freight, — "  The  freight  to  be  paid 
on  unloading  and  right  delivery  of  the  cargo  less  advances  in  cash  at  current  rate 
of  exchange," — is  this,  viz.  that  the  words  "in  cash"  are  not  to  be  read  as  qualifying 
"advances,"  but  are  to  be  read  in  connection  with  the  subsequent  words,  "at  current 
rate  of  exchange."  It  is  said  that  mercantile  men  would  read  them  other-[475]-wise : 
but  we  can  derive  no  assistance  from  mercantile  usage  ;  none  is  stated  in  the  case. 
If  we  were  to  read  the  clause,  "  less  advances  in  cash,"  then  there  is  nothing  in  the 
charterparty  to  which  it  can  be  applied  ;  for,  there  is  no  stipulation  for  advances. 
The  document  which  was  handed  up  to  us  during  the  argument  deals  with  "  advances 
for  ship's  use."  To  read  in  "  for  ships  use  "  would  not  only  be  nonsense,  because  the 
charterparty  makes  no  provision  for  such  advances,  but  it  would  be  manifest!}'  contrary 
to  the  intention  of  the  parties,  for  those  words,  which  stood  in  the  printed  form,  are 
actually  struck  out.  Not  only  does  this  charterparty  not  deal  with  advances  in  cash, 
but  it  deals  with  advances  not  in  cash  ;  for,  the  very  next  clause  is  as  follows  : — "  One 
half  of  the  freight  to  be  advanced  by  freighter's  acceptance  at  three  months,  on  signing 
bill  of  lading."  In  order,  therefore,  to  give  eflect  to  the  intention  of  the  parties  as 
expressed  in  this  instrument,  we  must  refer  "advances"  to  the  only  advance  that  is 
mentioned  in  it,  and  read  the  clause  thus, — "Freight  to  be  paid  on  unloading  and 
right  deliveiy  of  the  cargo  (less  advances)  in  cash  at  current  rate  of  exchange."  That 
will  make  the  whole  sensible,  and  will  give  efl'ect  to  every  word  used,  and  will  not  be 
inconsistent  with  that  which  is  a  common  mercantile  transaction.  The  ship-owner 
says  to  the  charterer, — "You  shall  pay  one  half  of  the  freight  three  months  after  the 
date  of  the  bill  of  lading,  and  you  shall  give  me  for  that  a  bill  of  exchange  which  I 
can  negotiate  in  the  meantime."  Mr.  Manisty's  argument  on  the  other  branch  of  the 
clause  has  had  the  effect  of  preventing  me  from  giving  any  opinion  upon  the  question 
whether  that  advance  was  properly  a  loan  to  be  restored  in  cash  if  no  freight  should 
be  earned,  or  whether  in  that  event  the  loss  should  fall  upon  the  charterer,  he  being 
satisfied  with  the  security  [476]  of  the  club  policy.  If  it  were  necessary  to  give  any 
opinion  upon  that  point,  I  should  like  to  consider  whether  the  true  meaning  of  that 
was,  that  the  freight  to  that  extent  should  be  at  the  risk  of  the  ship-owner,  or  (which 
is  the  tendency  of  my  present  impression)  at  the  risk  of  the  charterer.  But  I  give  no 
opinion  upon  that,  because  I  think  credit  was  given  to  the  charterer  for  half  the 
freight.  That  credit  did  not  expire  until  the  3rd  of  February  :  and  the  demand  and 
refusal  took  place  before  that  day.  For  these  reasons,  I  am  of  opinion  that,  unless  his 
righls  are  affected  by  what  took  place  at  Alexandria,  the  plaintiff  was  entitled  to  sue 
as  for  a  conversion  of  the  cargo.  A  jury  would  undoubtedly  find  that  the  master  did 
what  he  did  as  the  servant  of  the  ship-owner.  Prima  facie,  a  person  whose  goods  are 
converted  has  a  right  to  recover  the  value  of  them  :  and  a  person  whose  goods  are 
detained  on  an  unfounded  claim  of  lien  may  pay  the  sum  claimed  and  take  his  goods. 
The  distinction  between  a  payment  or  a  transaction  in  the  nature  of  a  payment,  and 
a  contract  entered  into  to  relieve  goods  from  a  state  of  restraint  or  duress,  is  main- 
tained by  numerous  authorities,  some  of  which  are  referred  to  in  the  note  in  Byles  on 
Bills  (8th  edit.)  101.  If  the  plaintifl"  here  had  paid  the  whole  freight  in  order  to 
obtain  the  delivery  of  the  goods,  no  doubt  he  might  have  recovered  back  the  sum 
paid  in  excess.  That  course,  however,  was  not  pursued.  The  master  gave  him  the 
alternative  of  a  guarantie.  That  was  obtained  from  Barker  &  Co.  Now,  Messrs. 
Barker  &  Co.  were  not  the  persons  who  were  entitled  to  demand  the  delivery  of  the 
coals.  They  enter  into  a  fresh  contract,  in  consideration  of  the  master  agi'eeing  at 
their  request  to  deliver  the  cargo  to  the  plaintifl,  to  pay  him  in  cash,  as  soon  as  he 
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should  have  delivered  the  cargo,  the  full  amount  of  freight  due  to  him  in  [4771  respect 
of  such  eargo,-which  means  the  whole  of  the  freight.  Barker  &  Co.  were  indemnified 
by  lamvaco,  their  principal.  I  adopt  the  argument  of  Mr.  Manisty  on  this  point 
I  assume  that  this  was  a  document  which  rendered  it  obligatory  on  Barker  &  Co  to 
pay  the  \vhole  freight,  and  therefore  that  the  settlement  of  the  action  against  them 
in  the  Consular  court  was  well  advised.  Suppose,  instead  of  undertaking  to  pay  the 
freight.  Barker  &  Co.  had  undertaken  to  deliver  to  the  captain  a  diamond  of  great 
price;  the  latter  having  done  that  which  was  the  consideration  for  their  promise, 
could  Barker  &  Co.  have  excused  themselves  for  the  non-performance  of  it?  Clearly 
not.  The  question  between  the  parties  was  whether  or  not  Barker  &  Co.  had  come 
under  an  engagement  to  pay  the  whole  charter  freight.  I  think  the  answer  to  that 
question  must  have  been  in  the  aifirmative,  and  consequently  that  Barker  &  Co.  acted 
properly  in  declining  further  to  contest  the  matter.  Then  it  was  insisted  that,  regard 
being  had  to  the  contract  between  Barker  &  Co.  and  the  defendant,  and  the  action 
brought  upon  it,  and  the  acquiescence  of  Barker  &  Co.  in  that  claim,  the  money  so 
paid  cannot  be  recovered  back.  The  master  had  refused  to  deliver  the  goods  unless 
and  until  he  received  payment  or  a  security  was  given  to  him,  not  only  in  respect  of 
what  was  really  due,  but  also  in  respect  of  a  sum  which  he  was  not  entitled  to.  What 
is  the  real  character  of  the  transaction  ?  Was  it  the  settlement  of  a  dispute,  and  so 
binding  and  final  ?  The  contract  certainly  was  binding  and  final  to  this  extent,  that  the 
master  was  to  receive  the  whole  freight.  But,  was  it  binding  and  final  so  as  to  entitle 
the  defendant  to  retain  a  sum  of  money  which  had  been  extorted  from  the  plaintiflF, 
and  which  the  latter  had  been  compelled  to  pay  in  order  to  obtain  the  goods  ]  It 
would  be  an  abandonment,  and  not  a  settle-[478]-ment.  The  transaction  speaks  for 
itself.  It  was  never  intended  that  the  master  should  be  either  in  a  better  or  a  worse 
position  hy  taking  the  guarantie  than  if  he  had  received  the  money  at  the  time.  That 
is  the  judgment  of  good  sense.  What  is  the  judgment  at  law  ?  Clearly  the  same. 
Prima  facie,  in  an  action  for  the  conversion  of  goods,  the  plaintiff  gets  their  value: 
but,  if  the  goods  have  been  given  up,  that  may  be  taken  into  account  in  reduction  of 
damages.  Here  is  a  middle  case.  The  goods  have  been  given  up,  but  in  a  course 
of  dealing  whereby  the  plaintiff  is  3011.  17s.  6d.  out  of  pocket.  A  jury  would  be 
entitled  to  take  that  into  their  consideration  in  assessing  the  damages.  I  therefore 
think  the  plaintiff  is  entitled  to  judgment  for  the  larger  sum. 

Byles,  J.  I  am  of  the  same  opinion.  It  is  unnecessary  to  draw  any  subtle 
distinctions  as  to  the  meaning  of  "freight."  Whatever  it  means,  it  is  quite  clear  that, 
if  a  bill  of  exchange  is  taken  for  freight,  which  bill  becomes  due  after  the  commence- 
ment of  the  voyage,  but  before  the  goods  are  deliverable,  no  lien  exists  in  respect  of 
that :  Honicadle  v.  Farran,  3  B.  &  Aid.  iOT  ;  Alsager  v.  The  St.  Katherine's  Dock  Company, 
14  M.  &  W.  794.  That  being  so,  here  was  an  advance  in  the  nature  of  a  prepayment 
of  half  the  freight  by  a  bill  of  exchange  payable  at  a  distant  day.  On  that  bill 
becoming  due,  and  being  dishonoured,  the  debt  would  revive.  But  it  is  one  thing  to 
say  that  the  debt  revives,  and  another  to  say  that  the  lien  for  freight  reWves.  This 
bill  was  not  dishonoured  at  the  arrival  of  the  time  for  the  delivery  of  the  goods. 
There  is  no  authority  for  the  application  of  the  doctrine  of  stoppage  in  transitu  to 
such  a  case.  By  duress  of  his  goods  the  plaintiff  is  obliged  to  give  a  guarantie  for 
payment  of  the  whole  freight.  It  is  unnecessary  to  say  whether  or  not  there  was  a 
sufficient  [479]  consideration  for  that  guarantie.  It  seems  to  me  that  the  real  meaning 
of  the  transaction  is  this,— "If  you  (the  master)  will  deliver  me  the  cargo,  I  will  pay 
you  the  whole  freight ;  and  you  shall  be  the  depositary  of  the  money,  to  wait  the  deter- 
mination of  the  rights  as  between  your  owner  and  myself."  That  seems  to  me  to  be 
the  fair  result.  The  plaintiff  by  his  agents  performs  the  agreement,  and  pays  the 
money  under  protest.  I  have  attended  very  carefully  to  the  argument,  and  I  must 
sav  I  think  the  case  a  very  plain  one. 

"  MoNT.AGUE  Smith,  J.,  having  been  at  Chambers  during  a  portion  of  the  argument, 
took  no  part  in  the  judgment. 

Judgment  for  the  plaintiff  for  3111.  17s.  6d. 


G.  P.  XXII.— 28* 


g74  LAY    V.  MOTTRAM  19  C.  B.  (N.  S.)  480. 

Lay  v.  Mottram.     June  26th,  1865. 

[S.  C.  12  Jur.  N.  S.  6.     Followed,  Gredy  v.  Gilmn,  18G6,  L.  R.  1  E.\-.  115. 
Referred  to.  Brooks  v.  Jennings,  1866,  L.  R.  1  C.  P.  481.] 

1.  A  recital  in  a  deed  may  amount  to  a  covenant,  where  it  appears  to  be  the  intention 
of  the  parties  that  it  should  do  so. — 2.  A  composition  deed  under  the  192nd  section 
of  the  Bankruptcy  Act,  1861,  professing  to  be  made  between  the  debtor,  a  surety, 
and  all  the  creditors  (whether  assenting  or  bound  under  the  statute),  recited, 
amongst  other  things,  that  the  debtor  had  agreed  to  pay  his  creditors  5s.  in  the 
pound  upon  their  debts  by  two  instalments  of  2s.  6d.  in  the  pound  each,  the  first 
in  cash,  the  second  by  the  joint  and  several  promissory  notes  of  the  debtor  and  the 
surety,  at  four  months'  date  ;  and  that  the  statutory  majority  of  creditors  had  con- 
sented to  accept  such  composition.  It  then  witnessed  that,  in  consideration  of  the 
premises,  the  several  creditors  released  the  debtor  (in  the  largest  possible  terms) 
from  all  debts,  claims,  and  demands,  "save  and  except  theii'  rights,  claims,  and 
demands  under  and  by  \'irtue  of  this  deed,  and  of  the  said  promissory  notes  for  the 
second  instalment  of  the  said  composition ; "  with  a  proviso  saving  their  remedies 
against  third  persons :  and  the  surety  covenanted  not  to  accept  any  security, 
preference,  or  benefit,  until  the  full  amount  of  the  composition  should  have  been 
paid : — Held,  that  the  deed  amounted  to  an  absolute  release,  and  might  be  pleaded 
in  bar  as  such. 

This  was  an  action  upon  three  bills  of  exchange  drawn  respectively  by  one  Barron 
on  the  18th,  2.3rd,  and  24:th  of  November,  1863,  upon  and  accepted  by  the  defen- 
dant, for  2801.  3s.,  1481.  19s.  6d.,  and  1601.  8s.  7d.,  respectively,  each  payable  four 
months  after  date,  and  indorsed  by  Barron  to  the  plaintifi':  with  a  count  upon  an 
account  stated. 

[480]  The  defendant  pleaded,  amongst  other  pleas, — thirteenthly,  that  the  defen- 
dant and  Alexander  Mottram  accepted  the  said  bills  sued  upon  jointly  and  not  other- 
wise, and  that  the  .said  money  payable  mentioned  in  the  last  count  was  money  alleged 
by  the  plaintiff  to  be  due  by  the  defendant  and  the  said  Alexander  Mottram  jointly 
and  not  otherwise ;  and  that,  after  the  accruing  of  the  alleged  causes  of  action,  and 
before  this  action,  to  wit,  on  the  29th  of  September,  1S64,  the  defendant  and  the  said 
Alexander  Mottram,  being  indebted  to  divers  persons,  respectively,  made  and  executed 
a  deed,  as  follows, — "This  deed,  made  the  29th  of  September,  1864,  between  Charles 
Mottram  and  Alexander  Mottram,  both  of  No.  20  Noble  Street,  in  the  city  of  London, 
merchants,  partners  in  trade,  carrying  on  business  under  the  style  of  Mottram  &  Co. 
(hereinafter  called  '  the  debtors '),  of  the  first  part,  Charles  Mottram  the  younger, 
of,  &c.  (hereinafter  called  '  the  surety'),  of  the  second  part,  and  all  the  creditors  of  the 
debtors  whether  executing  or  assenting  in  writing  to  this  deed  (being  a  deed  intended 
to  take  efl'ect  under  the  192nd  section  of  the  Bankruptcy  Act,  1861),  or  being  bound 
thereby  in  consequence  of  the  same  being  executed  or  assented  to  in  writing  by  a 
majority  in  number  representing  three  fourths  in  value  of  the  creditors  of  the  debtors 
whose  debts  respectively  amount  to  101.  and  upwards,  of  the  third  part :  Whereas, 
the  debtors  are  jointly  indebtd  to  the  several  persons  and  companies  whose  names  or 
who.se  trading  iirms  and  companies  are  set  forth  in  the  schedule  hereto  (and  which 
schedule  is  intended  to  include  all  the  creditors  of  the  debtors),  in  the  sums  set  opposite 
each  name,  tirm,  or  company,  and  upon  the  several  bills  of  exchange  and  negotiable 
securities  mentioned  in  the  said  schedule,  as  they  the  debtors  do  hereby  respectively 
admit  and  acknowledge,  and  as  they  the  creditors  do  hereby  [481]  respectively  declare  : 
And  whereas  the  debtors,  being  unable  to  pay  the  said  debts  in  full,  did  in  the 
month  of  June  last  suspend  their  payments,  and  gave  notice  of  such  suspension  to 
their  creditors ;  and  on  the  29th  of  that  month  a  meeting  of  their  creditors  was  hold 
at,  &c.,  and  an  offer  having  been  made  by  the  debtors  of  5s.  in  the  pound,  2s.  6d. 
within  six  weeks,  and  2s.  6d.  within  three  months, — the  last  payment  to  be  secured, 
— a  committee  of  ci'editors  was  appointed  to  investigate  the  debtors'  aflairs,  and  if 
they  were  of  opinion  that  a  composition  should  be  accepted,  they  were  authorized  to 
accept  a  composition  not  less  in  amount  than  that  above  mentioned,  and  secured  as 
they  should  decide  :  And  whereas  the  said  committee  proceeded  to  investigate  the 
atl'airs  of  the  debtors,  and  have  by  their  report  of  the  14th  of  July,  1864,  recommended 
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the  creditors  to  accept  a  composition  of  5s.  iu  the  pound  upon  their  said  debts,  by  two 
instalments  of  2s.  6d.  in  the  pound  each,— the  first  of  such  instalments  to  be'  paid  in 
cash,  and  the  second  of  such  instalments  to  be  payable  at  four  months'  date  from 
the  1st  of  August,  1864,  and  to  be  secured  by  the  joint  and  several  promissory 
notes  of  the  said  debtors  and  the  said  surety  ;  and  the  said  debtors  have  agreed  to 
pay  such  composition  :  and  the  said  creditors,  or  a  majority  in  number  representing 
three  fourths  in  value  of  such  of  them  whose  debts  respectively  amount  to  101.  and 
upwards,  have  consented  to  accept  such  composition  upon  the  terms  hereinafter 
appearing:  And  whereas  this  deed  has  been  approved  by  the  said  committee  as  a 
proper  deed  for  carrying  out  the  arrangement :  Now  this  deed  witnesseth  that,  iu 
consideration  of  the  premises,  they  the  several  creditors  of  the  debtors  do  and  each 
of  them  doth  hereby,  for  themselves  respectively,  and  for  their  several  and  respective 
partners,  release  the  debtors  and  each  of  them,  their  and  each  of  their  heirs,  [482] 
executors,  and  administrators,  estate  and  effects,  of  and  from  all  debts,  sums  of 
money,  bills,  bonds,  notes,  accounts,  judgments,  executions,  actions,  suits,  claims,  costs, 
damages,  and  demands  whatsoever,  which  they  respectively,  either  alone  or  jointly 
with  their  partner  or  partners  or  any  other  person  or  persons,  now  have  or  hereafter 
may  have  against  them  the  debtors,  or  either  of  them,  their  or  either  of  their  heirs, 
executors,  or  administrators,  estates  or  eftects,  for  or  in  respect  or  by  reason  of  the 
said  debts,  bills  of  exchange,  and  negotiable  securities  mentioned  in  the  said  schedule 
hereto,  or  for  or  by  reason  of  any  other  debt,  bill  of  exchange,  negotiable  security, 
damages,  liability,  claim  or  demand  whatsoever,  save  and  except  their  rights,  claims, 
and  demands  under  and  by  virtue  of  this  deed,  and  of  the  said  promissory  notes  for  the 
second  instalment  of  the  said  composition  :  Provided  always,  and  it  is  hereby  expressly 
declared  that  nothing  herein  contained  shall  in  any  way  prejudice  or  affect  the  rights 
or  remedies  of  any  creditor  or  creditors  against  any  person  or  persons,  or  the  property 
of,  or  any  security  given  by,  any  person  or  persons  other  than  the  debtors,  or  the 
rights  or  remedies  of  any  creditor  or  creditors  in  respect  or  upon  any  security  given 
to  or  held  by  them  or  any  of  them  upon  or  against  anj'  part  of  the  estates  and  effects 
of  the  debtors,  which  but  for  these  presents  they  might  have  resorted  to :  And  this 
deed  also  witnesseth  that,  in  consideration  of  the  premises,  he  the  surety  doth  hereby, 
for  himself,  his  heirs,  executors,  and  administrators,  covenant  with  the  said  creditors, 
respectively,  their  respective  executors,  administrators,  and  partners,  that  he  the 
surety  will  not  do  or  cause  or  require  to  be  done  any  act  or  thing  whereby  he  or  they 
may  obtain  any  security,  preference,  or  advantage  whatsoever,  nor  will  he  or  they 
accept  any  security,  preference,  or  benefit  whatsoever  from  the  [483]  debtors  or  either 
of  them,  01'  over  or  upon  the  estate  of  the  debtors  or  of  either  of  them,  or  over  or 
upon  any  part  thereof  respectively,  in  respect  of  his  said  suretyship,  until  the  full 
amount  of  the  said  composition  shall  have  been  paid.  In  witness,"  &c.  Averment, 
that  a  majority  in  number  representing  three  fourths  in  value  of  the  creditors  of 
the  defendant  and  the  said  Alexander  Mottram  whose  debts  respectively  amounted 
to  101.  and  upwards,  did  in  writing  assent  to  and  approve  of  the  said  deed; 
that  the  execution  of  the  said  deed  by  the  defendant  and  the  said  Alexander 
Mottiam(a)  was  attested  by  an  attorney  and  solicitor;  that,  within  twenty-eight 
days  from  the  dav  of  the  execution  of  "the  said  deed  as  aforesaid,  and  before  the 
commencement  of  "this  action,  the  said  deed  was  produced  and  left  (having  been  first 
duly  stamped)  at  the  office  of  the  chief  registrar  of  the  court  of  Bankruptcy  for  the 
purpose  of  being  registered,  and  together  with  the  said  deed  there  was  delivered  to 
the  said  chief  registrar  such  affidavit  by  the  defendant  and  the  said  Alexander  Mottram 
as  by  the  Bankruptcy  Act,  1861,  in  that  behalf  is  provided  ;  that  the  said  deed  did 
before  the  registration  thereof  have  such  ordinary  and  ad  valorem  stamp-duties  as  by 
the  said  act  in  that  behalf  are  provided ;  that  the  plaintiff  was  a  creditor  of  the 
defendant  and  the  said  .\lexander  Mottram,  in  respect  of  the  claim  herem  pleaded  to, 
at  the  time  of  the  execution  of  the  said  deed  by  the  defendant  and  the  said  Alexander 
Mottram ;  and  that,  all  conditions  prescribed  by  the  said  act  having  been  observed^ 
and  perfoi-med,  and  all  things  having  happened  necessary  in  that  behalf,  the  plaintift 
became  and  was  and  is  bound  by  the  said  deed,  as  if  he  had  been  a  party  thereto  and 
had  duly  executed  the  same. 

(a)  There  is  no  averment  that  the  surety  executed  the  deed.     But  this  Willes,  J., 
suggested  might  be  cured  by  an  amendment. 
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[484]  To  this  plea  the  plaintiff  demurred,  the  ground  of  demurrer  stated  in  the 
margin  being,  "  that  the  deed  pleaded  is  no  bar  to  the  action,  and  contains  unreason- 
able'covenants,  and  is  inoperative  against  non-assenting  creditors."     Joinder. 

Philbrick,  in  support  of  the  demurrer  (a).  Thci'e  is  no  averment  in  the  plea  that 
the  first  instalment  of  the  composition  was  paid  or  tendered  in  cash,  or  that  the 
promissory  notes  for  the  second  instalment  were  given  or  tendered.  Tjooking  at  the 
form  of  the  deed,  in  which  there  is  no  covenant  by  the  debtors  to  pay  the  money,  and 
no  covenant  by  the  sureties  to  give  the  notes,  except  such  as  may  be  implied  from  the 
recital,  a  dissentient  creditor  cannot  be  bound  by  it.  [Willes,  J  The  recitals  amount 
to  a  covenant :  Farrall  v.  Hilditch,  5  C.  B.  (N.  S.)  840.]  The  release  can  have  no 
operation  until  payment  or  tender ;  and  there  is  no  averment  of  either :  Fessard  v. 
Miiif-[i85yn>er,  18  C.  B.  (N.  S.)  286.  Thei'S,  an  averment  of  the  defendant's  readiness 
and  willingness  to  pay  or  tender  was  held  not  be  equivalent  to  an  averment  of  pay- 
ment or  tender,  notwithstanding  the  plea  contained  a  general  averment  of  performance 
of  all  conditions  precedent,  &c.  Here,  the  plea  does  not  even  aver  readiness  and 
willingness.  [Byles,  J.  The  release  there  was  unqualified,  and  would  have  dis- 
charged joint-contractors  and  sureties.  That  is  provided  against  here.  Willes,  J. 
The  release  in  Fessard  v.  Mvgnier  was  subject  to  a  defeazance,  if  the  composition  was 
not  paid.  Here,  if  the  composition  is  not  paid,  the  creditors  must  look  to  theii' 
remedies  undei'  the  deed  :  but  the  release  is  a  general  and  absolute  release.  Montague 
Smith,  J.  The  true  construction  is  that  the  covenant  of  the  debtor  and  of  the  sui'cty 
is  accepted  in  satisfaction.]  The  deed  is  clearly  uni'casonable ;  it  contains  no  provi- 
sion to  enable  a  di.ssentient  creditor  to  enforce  payment  of  the  composition,  if  it  be 
improperly  withheld.  [Montague  Smith,  J.  If  the  words  of  the  instrument  are 
sufficient  to  create  a  covenant,  he  has  his  remedj'  on  the  deed.] 

Hayes,  Serjt ,  contra,  was  not  called  upon. 

Willes,  J.  I  am  of  opinion  that  our  judgment  in  this  case  should  be  for  the 
defendant.  The  deed  set  out  in  the  plea  is  a  deed  of  composition  pursuant  to  the 
192nd  section  of  the  Bankruptcy  Act,  1861,  and  is  so  framed  and  executed  as  to  be 
binding  upon  all  the  creditors  It  professes  to  be  made  between  the  debtoi's  of  the 
first  part,  Charles  Mottram  the  younger  (as  surety)  of  the  second  part,  and  "all  the 
creditors  of  the  debtors,  whether  executing  or  assenting  in  writing  to  this  deed  (being 
a  deed  intended  to  take  effect  under  the  192nd  section  of  the  Bankruptcy  Act,  1861), 
or  being  bound  thereby  in  conseipience  of  the  same  [486]  being  executed  or  assented 
to  in  writing  by  a  majority  in  number  representing  three  fourths  in  value  of  the 
creditors  of  the  debtors  whose  debts  respectively  amount  to  101.  and  upwards,"  of 
the  third  part.  The  deed  then  recites  certain  matters  which  resulted  in  a  meeting 
of  the  creditors,  the  appointment  of  a  committee  to  investigate  the  affairs  of  the 
debtors,  that  the  committee  proceeded  to  investigate,  and  by  their  report  recom- 
mended the  creditors  to  accept  a  composition  of  5s.  in  the  pound  upon  their  debts, 
payable  by  two  instalments  of  2s.  6d.  in  the  pound  each,  the  first  in  cash,  the  second 
hy  the  joint  and  several  promissory  notes  of  the  debtors  and  the  surety  at  four  months' 
date.  The  plea  does  not  aver  that  the  deed  was  executed  by  the  surety  ;  but  that 
may  be  amended.  The  deed  then  goes  on  to  recite  that  the  debtors  had  agreed  to 
pay  such  composition,  and  that  the  creditors,  or  a  majority  in  number  representing 
three  fourths  in  value  of  such  of  them  whose  debts  respectively  amounted  to  101.  and 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  : — 

"  1.  That  the  deed  pleaded  is  no  bar  to  the  action,  and  contains  unreasonable 
covenants,  and  reasonable,  proper,  and  necessary  covenants  are  absent : 

"  2.  That  it  is  inoperative  as  against  dissentient  creditors,  as  it  contains  an  absolute 
and  unconditional  release,  without  any  covenant  to  pay  the  composition  by  the  debtor 
or  to  give  the  promissory  notes  by  the  surety  : 

"  .3.  That  the  plea  is  bad,  for  containing  no  averment  that  the  composition  men- 
tioned in  the  deed  had  been  paid  or  tendered  : 

"  4.  That  the  release  is  inoperative  and  null  until  the  composition  be  paid  or 
tendered  ;  and  under  the  deed  a  dissentient  creditor  has  no  remecly  for  it : 

"  5.  That  the  non-assenting  creditors  are  by  the  deed  placed  in  a  worse  position 
than  those  who  assent  thereto  : 

"  6.  That  there  is  no  covenant  or  agreement  at  all  binding  the  debtor  in  the  said 
deed ;  and  that  all  the  surety  is  bound  to  do  the  law  would  imply." 
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upwards,  had  consented  to  accept  such  composition.  It  then  proceeds  to  state  that 
the  several  creditors  released  the  debtors  in  the  most  general  terms  possible,  saving 
their  remedies  under  the  deed  or  against  third  persons.  Then  comes  an  express 
co\-enant  by  the  surety  against  his  receiving  any  preference  or  benefit  in  respect  of 
his  suretyship  until  the  full  amount  of  the  composition  should  have  been  paid.  The 
very  statement  of  the  deed  is  enough  to  shew  the  effect  of  the  transaction  to  be,  that 
the  creditors  were  satisfied  to  discharge  the  debtors  from  their  debts,  in  considera- 
tion of  the  covenant  entered  into  by  them  and  their  security.  Whether  the  true 
construction  of  the  deed  be  that  it  amounts  to  a  release  or  merely  to  an  accord  and 
satisfaction  or  a  covenant  not  to  sue,  is  immaterial,  because,  inasmuch  as  it  is  absolute 
and  unconditional,  the  release  or  the  covenant  not  to  sue  would  be  a  bar  [487]  to  any 
action  for  the  original  debt.  Mr.  Philbrick  says  the  deed  is  unreasonable  and  not 
binding  on  dissentient  creditors,  because  no  remedy  is  given  them  for  the  composition. 
But  I  think  the  case  of  Farrall  v.  UUdilch,  5  C.  B.  (N.  S.)  840,  furnishes  a  complete 
answer  to  that  argument :  it  shews  that  the  recital  that  the  debtors  had  agi-eed  to 
pay  the  composition  amounts  in  law  to  a  covenant  to  pay  the  composition  as  agreed. 
The  creditors,  therefore,  agree  to  let  off  the  debtors,  in  consideration  of  the  payment 
of  a  composition  of  5s.  in  the  pound  by  two  instalments,  at  the  times  agreed  on. 
That  puts  an  end  to  their  claim  for  their  original  debts.  For  these  reasons,  I  am  of 
opinion  that  there  must  Ije  judgment  for  the  defendant. 

Byles,  J.  I  am  of  the  same  opinion.  This  is,  I  believe,  the  second  deed  under 
the  statute  which  has  been  held  to  be  good.  In  Stride  v.  De  Malioa,  33  Law  J.,  Exch. 
276,  Martin,  B.,  says  "  There  are  four  things  settled  with  regard  to  these  deeds, — first, 
they  may  be  pleaded  in  bar, — secondly,  they  may  be  pleaded  in  bar  without  a  cessio 
bonorum, — thirdly,  there  must  be  a  substantial  equality  for  the  creditors."  As  to 
these  three,  no  difficulty  arises  here.  The  fourth  is,  that  "unreasonable  covenants 
make  the  deed  void  as  against  non-assenting  creditors."  In  this  deed  there  is  a 
release  absolute  in  terms  ;uid  most  cautiously  worded  to  reserve  the  rights  of  the 
creditors  as  against  third  parties.  The  only  difficulty  which  has  been  suggested  is, 
that  the  non-assenting  creditor  gets  nothing  in  return  for  the  release  which  is  cast 
upon  him.  But  the  covenant  to  pay  the  composition  is  his  equivalent;  and  the  case 
of  Farrall  v.  HiJditch,  5  C.  B.  (N.  S.)"840,  shews  that  the  recitals  amount  to  a  covenant. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  The  argument  urged  on  the 
part  of  the  plaintiff  [488]  admits  that,  if  the  deed  contains  a  covenant  by  the  debtors 
and  the  surety  («)  to  pay  the  first  instalment,  and  to  give  promissory  notes  for  the 
second,  the  release  is  absolute  and  binding  on  all  the  creditors,  whether  assenting  or 
not.  I  think  that  is  the  true  construction  of  the  deed.  There  is  a  distinct  recital 
(which  amounts  to  a  covenant)  that  the  debtors  have  agreed  to  pay  the  composition, 
and  that  the  creditors  (to  the  required  number  and  value)  have  agreed  to  accept  the 
same.  The  operative  part  of  the  deed  is  that,  in  consideration  of  the  premises,  the 
several  creditors  released  the  debtors,  their  estates  and  representatives,  from  all  debts 
and  demands,  &c.  It  is  an  absolute  and  immediate  release  of  the  debtors  from  all 
debts,  claims,  and  demands  whatsoever  "save  and  except  their  rights,  clamis,  and 
demands  under  and  by  virtue  of  this  deed,  and  of  the  said  promissory  notes  for  the 
second  instalment  of  the  said  composition  : "  and  the  exception  or  proviso  which 
follows  supports  that  construction :—"  Provided  always,  and  it  is  hereby  expressly 
declared,  that  nothing  herein  contained  shall  in  any  way  prejudice  or  affect  the  rights 
or  remedies  of  any  creditor  or  creditors  against  any  person  or  persons,  or  the  property 
of,  or  any  security  given  bv,  any  person  or  persons  other  than  the  debtors,  or_  the 
rights  or'  remedies  of  any  Jreditor  or  creditors  in  respect  or  upon  any  security  given 
to  or  held  by  them  or  any  of  them  upon  or  against  any  part  of  the  estates  and  ettects 
of  the  debtors,  which  but  for  these  presents  they  might  have  resorted  to.  And  then 
follows  the  covenant  by  the  surety  which  has  already  been  adverted  to.  1  think  the 
deed  is  a  perfectly  good  deed,  and  binding  upon  non-executing  creditors. 

Judgment  for  the  defendant.  ^^ 

(a)  The  surety  is  no  party  to  that  covenant,  unless  it  be  inferentially. 
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[489]    In  the  Matter  of  the  Claim  of  Robert  John  Pettiward  v.  The 
Metropolitan  Board  of  Works.    June  26th,  1865. 

[S.  C.  34  L.  J.  C.  P.  301  ;  12  L.  T.  764;  11  Jur  N.  S.  932.     Explained,  Metropolitan 
Board  of  JVorks  v.  Metro2wlitan  PMilway,  1869,  L.  R.  4  C.  P.  196.] 

In  1854,  the  commissioners  of  sewers,  under  the  11  &  12  Vict.  c.  112,  gave  notice  to 
A.,  the  occupier  of  land  under  a  lease  granted  by  a  tenant  for  life,  that  they  were 
about  to  construct  a  new  sewer  across  the  same  ;  and  in  the  early  part  of  1855  the 
work  was  done,  no  notice  having  been  given  to  the  owner  of  the  fee. — The  Metro- 
polis Local  Management  Act,  1855,  18  &  19  Vict.  c.  120,  passed  after  the  work  was 
so  done,  and  came  into  operation  on  the  1st  of  January,  1856. — On  the  expiration 
of  A.'s  lease  in  1862,  B.,  who  had  succeeded  to  the  estate  on  the  death  of  the  tenant 
for  life  (in  November,  1(^55),  for  the  first  time  became  aware  of  the  existence  of  the 
sewer,  which  it  was  agreed  had  depreciated  the  value  of  the  property  for  building 
purposes  to  the  extent  of  15001. : — Held,  that  the  liability  of  the  commissioner.s  of 
sewers  to  compensate  B.  for  such  damage  was  transferred  to  the  metropolitan  boai'd 
of  works  by  virtue  of  the  provisions  of  the  Metropolis  Local  Management  Act,  and 
that  the  claim  was  not  too  late. 

This  was  a  special  case  stated  by  an  umpire  to  whom  the  claim  of  Mr.  Pettiward 
for  compensation  under  the  Metropolis  Local  Management  Act,  1855,  18  cfe  19  Vict, 
c.  120,  for  damage  done  to  his  premises  by  the  works  of  the  board,  was  referred  : — 

Roger  Pettiward,  deceased,  was  in  the  year  1832,  and  thence  until  his  death,  .seised 
in  fee  of  certain  land  used  as  oi'chard  and  market-garden,  situate  in  the  parish  of 
St.  Mary  Abbotts,  Kensington,  in  the  county  of  Middlesex. 

By  his  will,  dated  the  13th  of  May,  1833,  he  devised  (inter  alia)  the  land  in 
question  to  trustees,  to  settle  the  same  in  manner  by  the  said  will  directed. 

The  said  Roger  Pettiward  died  shortly  after  making  his  said  will. 

In  1835,  the  trustees  of  the  will  of  Roger  Pettiward  executed  a  settlement  in 
pursuance  of  the  said  will ;  and  Lady  Hotham  under  and  by  virtue  of  the  said  settle- 
ment became  and  was  tenant  for  life  of  the  land  in  question,  with  power  of  leasing 
the  same  for  not  more  than  twenty-one  years. 

On  the  6th  of  August,  1841,  Lady  Hotham,  in  pursuance  of  the  said  power, 
granted  a  lease  of  the  land  in  question  to  John  Poupart,  for  twenty-one  years  from 
June,  1841. 

On  the  14th  of  December,  1854,  the  metropolitan  commissioners  of  sewers  served 
upon  Mr.  Poupart,  then  in  occupation  of  the  land,  the  following  notice  : — 

[490]     "  Metropolitan  Commission  of  Sewers. 

"To  Mr.  John  Poupart,  occupier  of  the  piece  or  parcel  of  ground  hereinafter 
mentioned,  and  whom  else  it  may  concern. 

"  The  metropolitan  commissioners  of  sewers  hereby  give  you  notice  that  it  has 
been  duly  ordered  by  the  said  commissioners  that  certain  works  necessaiy  for  the 
drainage  of  a  portion  of  the  area  within  the  limits  of  the  metropolitan  commission 
of  sewers  should  be  executed  and  constructed,  that  is  to  say,  the  building  of  a  certain 
sewer  and  works  in  connection  therewith,  to  commence  at  a  point  near  the  river 
Thames,  and  near  to  Cremorne  Gai'dens,  in  the  county  of  Middlesex,  and  within  the 
limits  of  the  said  commission,  in  the  course  and  direction  shewn  upon  the  plan 
produced  to  the  said  commissioners  ;  and  that,  for  the  purpose  afore.said,  it  is  neces- 
sary to  lay  down,  construct,  and  carry  the  said  sewer  into,  through,  along,  and  under 
a  certain  piece  or  parcel  of  ground  used  as  an  orchard  and  market-garden  in  your 
occupation,  in  the  county  and  within  the  limits  aforesaid  ;  and  that,  for  the  construc- 
tion of  such  sewer  and  works  as  aforesaid,  it  is  requisite  and  necessary  that  Thomas 
Lovick,  one  of  the  engineers  of  the  said  commissioners,  Robert  Tomlinson  Carlisle, 
contractor  of  and  with  the  said  commissioners,  and  their  assistants,  servants,  and 
workmen,  some  or  one  of  them,  should  enter  into  and  upon,  lay  open,  and  otherwise 
lawfully  interfere  with  the  said  orchard  and  market-garden,  with  or  without  horses, 
carts,  barrows,  planks,  and  other  vehicles,  implements,  and  things,  for  the  purpose 
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and  object  aforesaid  :  And  whereas  the  said  T.  Lovick  and  R.  T.  Carlisle  have  been 
duly  authorized  by  the  said  commissioners  to  enter  with  assistants,  servants  and 
workmen  in  and  upon  the  said  orchard  and  market-£;arden  for  the  purpose  of  executing 
the  said  works  at  some  reasonable  [491]  hour  in  the  dav-time,  notice  being  first  given 
to  the  occupier  of  the  said  orchard  and  maiket-garden  of  the  said  intended  entry  in 
and  upon  the  said  orchard  and  market-garden,  aiid  of  the  purpose  and  object  thereof, 
twenty-four  hours  at  the  least  before  such  entrv,— Notice  is  therefore  hereby  given 
that  the  said  T.  Lovick  and  R.  T.  Carlisle  and  their  assistants,  servants,  and  workmen, 
some  or  one  of  them,  will,  on  the  16th  of  December  instant,  at  some  reasonable  hour 
in  the  day-time,  enter  into  and  upon  the  said  orchard  and  market-garden  for  the 
purpose  of  executing  the  said  works  as  aforesaid.     Dated,"  &c. 

In  pursuance  of  this  notice,  the  said  commissioners  of  sewers,  acting  in  execution 
of  the  powers  vested  in  them  by  the  11  &  12  Vict.  c.  112,  by  their  servants  and 
agents  entered  upon  the  land  in  question,  and  constructed  under  it  a  sewer,  which  was 
completed  on,  &c.  ;  and,  having  done  so,  restored  the  surface  of  the  land  to  its 
former  condition. 

Lady  Hotliam  never  had  notice  from  any  one,  or  knowledge  of  the  intention  to 
construct  the  sewer,  or  that  it  had  been  constructed. 

Lady  Hotham  died  on  the  30th  of  November,  1855  ;  and,  upon  her  death,  the 
claimant  Robert  John  Pettiward  became  under  the  settlement  hereinbefore  mentioned 
tenant  for  life  of  the  land  in  question  ;  and,  at  the  expiration  of  the  lease  to  Poupart 
in  1862,  he  entered  into  po.ssession  of  the  said  land. 

Mr.  Pettiward  thereupon  determined  to  apply  the  said  land  to  l)uilding  purposes  : 
and  he  accordingly  caused  to  be  prepared  a  plan  for  the  erection  of  several  houses  on 
the  property. 

After  this  plan  was  completed,  namely,  in  October,  1862,  it  became  for  the  first 
time  known  to  Mr.  Pettiward  that  the  sewer  had  been  constructed  under  the  surface 
of  the  land.  The  existence  of  this  sewer  ren-[492]-dered  it  necessary  to  alter  the 
contemplated  scheme  for  building,  and  in  fact  diminished  the  value  of  the  land  to  the 
extent  of  15001. 

Mr.  Pettiward  now  claims  from  the  metropolitan  board  of  works  the  sum  of  15001. 
as  compensation  for  the  damage  occasioned  to  the  said  land  by  the  construction  of  the 
sewer. 

By  the  11  &  12  Vict.  c.  112,  s.  38,  power  was  given  to  the  metropolitan  commis- 
sioners of  sewers  to  construct  sewers  under  any  lands  whatsoever,  making  compensa- 
tion for  any  damage  done  thereby,  as  thereinafter  provided. 

By  the  69th  section  of  the  same  act,  it  was  enacted  that  full  compensation  should 
be  made  out  of  such  rates  to  be  levied  under  the  .said  act  as  the  commissioners  should 
by  their  decree  direct,  to  all  persons  sustaining  any  damage  by  reason  of  the  exercise 
of  any  of  the  powers  of  the  said  act  :  and,  in  case  of  dispute  as  to  amount,  the  same 
should  be  settled  by  arbitration,  in  the  manner  provided  by  the  said  act. 

By  the  Metropolis  Local  Management  Act,  18  &  19' Vict.  c.  120,  s.  145,  it  is 
enacted  that,  from  and  after  the  commencement  of  the  said  act,  all  duties,  powers, 
and  authorities  vested  in  the  metropolitan  commissioners  of  sewers  shall  cease  to  be 
so  vested. 

By  s.  146,  it  is  enacted  as  follows,—"  No  action,  suit,  prosecution,  or  other  pro- 
ceeding whatsoever  commenced  or  carried  on  by  or  against  the  said  commissioners, 
shall  abate  or  be  discontinued  or  prejudicially  affected  by  the  determination  of  the 
power  of  such  commissioners,  but  shall  continue  and  take  effect  in  favour  of  or  against 
the  metropolitan  board  of  works  in  the  same  manner  in  all  respects  as  the  same  would 
have  continued  and  taken  effect  in  relation  to  the  said  commissioners  if  this  act  had 
not  been  passed,  and  the  powers  of  the  said  commissioners  had  continued  in  full  [493] 
force  :  and  all  decrees  and  orders  made,  and  all  fines,  amerciaments,  and  penalties 
imposed  and  incurred  respectively  previously  to  the  commencement  of  this  act,  shall 
and  may  be  enforced,  levied,  recovered,  and  proceeded  for,  and  all  administrative 
proceedings  commenced  previously  to  the  commencement  of  this  act  shall  and  may  be 
continued,  proceeded  with,  and  completed,  the  metropolitan  board  of  works  being  in 
reference  to  the  matters  aforesaid  in  all  respects  substituted  in  the  place  of  the  said 


commi.ssioners 


By  section  148  it  is  enacted  as  follows,— "All. property,  matters,  and  things  what- 
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soever  vested  in  the  metropolitiin  commissioners  of  sewers,  except  such  sewers  as  are 
hereby  vested  in  any  vestry  or  district-board,  and  except  such  sewers  as  are  not  within 
the  limits  of  the  parishes  and  places  mentioned  in  the  schedule  to  this  act,  shall  be 
vested  in  the  metropolitan  lioard  of  works  ;  and  all  persons  who  then  owe  any  money 
to  the  said  commissioners  of  sewei's  or  to  any  person  on  behalf  of  such  commissioners, 
shall  pay  the  same  to  the  metropolitan  board  of  works,  or  as  they  may  direct ;  and 
all  moneys  then  due  and  owing  by  or  recoverable  from  the  said  commissioners  shall  be 
paid  by  or  recoverable  from  the  metropolitan  board  of  works  ;  and  all  contracts,  agree- 
ments, bonds,  covenants,  and  securities  theretofore  made  or  entered  into  with  or  in 
favour  of  or  by  the  said  commissioners,  and  all  contracts,  agreements,  bonds,  covenants, 
and  securities  made  or  entered  into  with  or  in  favour  of  or  by  any  former  or  other 
commissioners,  which  under  the  said  act  of  the  11  &  12  Vict.  c.  112,  were  to  take 
effect  in  favour  of,  against,  and  with  refei-ence  to  the  said  metropolitan  commissioners 
of  sewers,  and  are  now  in  force,  shall  take  efiect  and  may  be  proceeded  on  and 
enforced,  as  near  as  circumstances  admit,  in  favour  of,  by,  against,  and  with  reference 
to,  the  metropolitan  [494]  board  of  works,  as  the  same  would  have  taken  effect  and 
might  have  been  proceeded  on  and  enforced  in  favour  of,  by,  against,  and  with  refer- 
ence to  the  said  metropolitan  commissioners  of  sewers  if  this  act  had  not  been  passed, 
and  the  powers  of  such  commissioners  had  continued  in  full  force ;  and  any  retiring 
pension  or  allowance  granted  under  s.  27  of  the  said  act  of  the  11  &  12  Vict.  c.  112, 
shall  continue  payable  on  the  like  terms  by  the  metropolitan  board  of  works." 

By  s.  225,  it  is  enacted  that  "the  amount  of  any  compensation  to  be  made  under 
the  said  act  by  the  .said  metropolitan  board,  shall,  unless  therein  otherwise  provided, 
be  settled  in  case  of  dispute  by,  and  shall  be  recovered  before,  two  justices,  unless  the 
amount  of  compensation  claimed  exceed  501.,  in  which  case  the  amount  thereof  shall 
be  settled  by  arbitration  according  to  the  provisions  of  the  Lands  Clauses  Consolida- 
tion Act,  1845  (8  &  9  Vict.  c.  18),  which  are  applicable  where  questions  of  disputed 
compensation  are  authorized  or  required  to  be  settled  by  arbitration." 

By  the  Metropolis  Management  Amendment  Act,  1862,  25  &  26  Vict.  c.  102, 
s.  106,  it  is  enacted  that  "no  writ  or  process  shall  be  sued  out  against  or  served  upon, 
and  no  proceeding  shall  be  instituted  against,  the  metropolitan  board  of  works  for 
anything  done  or  intended  to  be  done  under  the  powers  of  such  board  under  the  acts 
therein  mentioned  or  the  said  act,  until  the  expiration  of  one  calendar  month  next 
after  notice  in  writing  shall  have  been  sei-ved  on  such  board  ;  and  even/  skcJi  action  and 
proceeding  shall  be  hroaghi  or  commenced  within  six  months  next  after  the  accrual  of  the  canse 
of  action  or  ground  of  claim  or  demand,  and  not  afterwards." 

Mr.  Petti  ward,  in  February,  1863,  gave  notice  to  the  metropolitan  board  of  works 
that  he  desirerl  to  have  his  claim  settled  by  arbitration :  and,  as  the  parties  [495] 
did  not  concur  in  the  appointment  of  a  single  arbitrator,  he  appointed  Mr.  Lee  as  an 
arbitrator  to  whom  the  said  dispute  should  be  referred,  and  requested  the  board  also 
to  appoint  an  arbitrator. 

The  board,  b}'  an  instrument  under  their  seal,  appointed  (under  protest)  Mr. 
Oakley  to  act  as  arbitrator  in  the  matter  of  the  said  claim. 

The  arbitrator.?,  before  they  entered  upon  the  matters  referred  to  them,  duly 
nominated  and  appointed  Mr.  Hannen  as  umpire  to  decide  on  such  matters  on  which 
they  should  differ,  or  which  should  be  referred  to  him  under  the  provisions  of  the 
Lauds  Clauses  Consolidation  Act,  1845  :  and  it  was  agreed  between  the  parties  that 
he  should  state  his  award  in  the  form  of  a  special  case,  which  he  accordingly  did, 
as  above. 

It  was  also  agreed  between  the  parties  that,  if  the  court  should  be  of  opinion  that 
Mr.  Pettiward  was  entitled  to  have  any  sum  of  money  awarded  to  him  as  compensa- 
tion for  the  damage  occasioned  to  the  land  in  question  by  the  constructing  of  the 
sewer,  the  amount  of  such  compensation  should  be  loOUl.,  together  with  the  costs  of 
and  incident  to  the  arbitration. 

If  the  court  should  be  of  opinion  that  the  umpire  had  power,  in  the  circumstances 
above  stated,  to  award  that  Mr.  Pettiward  was  entitled  to  have  such  compensation 
awarded  to  him  in  this  arbitration,  he  awarded  the  sum  of  15001.  as  such  compensa- 
tion to  be  paid  by  the  board  to  Mr.  Pettiward,  together  with  the  costs  of  and  incident 
to  this  arbitration. 

If,  on  the  other  hand,  the  court  should  be  of  opinion  that  Mr.  Pettiward  was  not 
so  entitled,  he  awarded  accordingly. 
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Watkin  Williams,  for  the  claimant  (a).  In  1835,  [496]  Lady  Hotham  became 
entitled  as  tenant  for  life  under  the  will  of  one  Roger  Pettiward  to  certain  land  at 
Kensington.  In  1841,  she  granted  a  lease  for  twenty-one  year.s  to  one  Poupart.  In 
1851,  the  commissioners  of  sewers,  acting  under  the  \\  &  12  Vict.  c.  112,  crave  notice 
to  Poupart  (but  not  to  Lady  Hotham)  of'  their  intention  to  construct  a  sevver  under  a 
portion  of  the  land  comprised  in  his  lease  ;  and,  early  in  1855,  they  entered  upon  the 
land  and  did  the  work,  paying  compensation  to  the  tenant,  no  doubt.  Lady  Hotham 
died  in  November,  1855,  and  Pettiward,  the  claimant,  came  in  as  next  in  remainder, 
subject  to  the  lease  granted  to  Poupart.  The  Metropolis  Local  Management  Act' 
18  &  19  Vict.  c.  120,  passed  on  the  Uth  of  August,  1855,  and  came  into  operation 
on  the  1st  of  January,  1856.  Poupart's  lease  expired  in  1862,  and  Mr.  Pettiward 
proceeded  to  lay  out  the  ground  for  Ijuilding,  when  he  for  the  first  time  became  aware 
of  the  existence  of  the  sewer  under  it.  He  thereupon  claimed  compensation  :  and  the 
question  now  to  be  determined  i.s,  whether  or  not  his  claim  is  well  founded.  The  act 
under  the  authority  of  which  the  sewer  was  constructed  was  the  11  &  12  Vict.  c.  112. 
By  the  7th  section  of  that  act  the  property  in  the  sewers,  and  all  rights,  debts,  and 
liabilities  of  the  commissioners  under  existing  commissions  were  transferred  to  the 
metropolitan  commissioners  of  sewers.  By  s.  38,  the  commissioners  wei'e  impowered 
to  construct  new  sewers  and  to  repair  and  alter,  &c.,  the  old  ones.  The  59th  to  the 
62nd  section  relate  to  notices  to  be  given  before  [497]  commencing  works,  and 
impowering  the  commissioners  to  enter  upon  lands  for  the  purposes  of  the  act.  The 
69th  section  enacts  that  "  full  compensation  shall  be  made  out  of  such  rates  to  be 
levied  under  this  act  as  the  commissioners  shall  by  their  decree  direct,  to  all  persons 
sustaining  any  damage  by  reason  of  the  exercise  of  any  of  the  powers  of  this  act ; 
and,  in  case  of  dispute  as  to  amount,  the  same  shall  be  settled  by  arbitration  in  the 
manner  provided  by  this  act  (ss.  70-75) ;  or,  if  the  compensation  claimed  do  not 
exceed  the  sum  of  201.,  the  same  may  be  ascertained  by  and  reco\ered  before  justices 
in  a  summary  manner."  The  76th  section  relates  to  the  levying  of  sewer-rates,  which 
by  s.  77  may  be  prospective  for  future  expenses,  or  retrospective  for  expenses  already 
incurred  ;  with  a  special  provision  as  to  expenses  of  permanent  works.  There  is  no 
rule  of  law  which  prohibits  retrospective  rates :  see  The  Hull  Level  case,  2  Stra.  1127  ; 
ITie  King  v.  The  Commissioners  of  Sewers  of  the  Tower  Hamlets,  1  B.  &  Ad.  231 ;  Harrison 
V.  Stickney,  2  House  of  Lords  Cases,  108.  [Willes,  J.  The  old  commissioners  of  sewers 
were  a  court  of  record.  I  have  argued  demurrers,  and  have  been  present  at  trials 
upon  records  before  them.]  There  can  be  no  doubt  that  the  plaintiff  would  have  been 
entitled  to  compensation  from  the  commissioners,  if  the  18  &  19  \ict.  c.  120,  had 
never  passed.  [Mellish,  Q.  C.  The  only  question  in  the  case  that  I  am  aware  of  is 
whether  the  liability  of  the  commissioners  under  the  1 1  &  12  \"ict.  c.  112,  is  transferred 
to  the  metropolitan  board  of  works]  By  the  145th  section  of  the  18  &  19  Vict, 
c.  120,  it  is  provided  that,  from  and  after  the  commencement  of  that  act  (the  1st  of 
January,  1856,  all  duties,  powers,  and  authorities  vested  in  the  metropolitan  com- 
missioners of  sewers  shall  cease  to  be  so  vested.  And  s.  146  enacts  that  "no  action, 
suit,  or  [498]  other  proceeding  whatsoever  commenced  or  carried  on  by  or  against  the 
said  commissioners,  shall  abate  or  be  discontinued  or  prejudicially  affected  by  the 
determination  of  the  powers  of  such  commissioners,  but  shall  continue  and  take  effect 
in  favour  of  or  against  the  metropolitan  board  of  works  in  the  same  manner  in  all 
respects  as  the  same  would  have  continued  and  taken  effect  in  relation  to  the  said 
commissioners  if  this  act  had  not  been  passed  and  the  powers  of  the  said  commis 
sioners  had  continued  in  full  force ;  and  all  decrees  and  orders  made,  and  all  fines, 
amerciaments,  and  penalties  imposed  and  incurred  respectively,  previously  to  the 
commencement  of  this  act,  shall  and  may  be  enforced,  levied,  recovered,  and  proceeded 
for,  and  all  administrative  proceedings  commenced  previously  to  the  commencement 
of  this  act  shall  and  mav  be  continued,  proceeded  with,  and  completed,  the  metro- 
politan board  of  works  being,  in  reference  to  the  matters  aforesaid,  in  all  respects 

(a)  The  points  marked  for  argument  on  the  part  of  the  claimant  were  as  follows  :— 
"  1.  That  the  metropolitan  commissioners  of  sewers  were  liable  to  make  compensa- 
tion for  the  injury  done  by  the  construction  of  the  sewer  to  his  estate  and  interest  m 

the  land  in  question  :  »   ,.  i  o  t   i  o  \t-„^ 

"  2.  That  such  liability  is  by  the  Metropolis  Local  Management  Act,  18  *  19  \  ict. 
c.  120,  transferred  to  the  metropolitan  board  of  works." 
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snlistitutcd  in  the  place  of  the  said  commissioners."  The  obvious  intention  of  the 
legislature  was  that  the  metropolitan  board  of  works  should  assume  all  the  rights  and 
be  subject  to  all  the  burthens  and  liabilities  of  the  old  commissioners.  This  is  made 
still  more  clear  by  some  subsequent  provisions.  Section  148  enacts  that  "  all  property, 
matters,  and  things  whatsoever  vested  in  the  metropolitan  commissioners  of  sewers, 
except,  &c.,  shall  be  vested  in  the  metropolitan  board  of  works ;  and  all  persons  who 
then  owe  any  money  to  the  said  commissioners  of  sewers,  or  to  any  person  on  behalf 
of  such  commissioners,  shall  pay  the  same  to  the  metropolitan  board  of  works,  or  as 
they  may  direct;  and  all  moneys  then  due  and  owing  by  or  recoverable  from  the  said 
commissioners  shall  be  paid  by  or  recoverable  from  the  metropolitan  lioard  of  works ; 
and  all  contracts,  agreements,  bonds,  covenants,  and  securities  heretofore  [499]  made 
or  entered  into  with  or  in  favour  of  or  by  the  said  commis.sioners,  and  all  contracts, 
agreements,  bonds,  covenants,  and  securities  made  or  entered  [into]  with  or  in  favour  of 
or  by  any  former  commissioners,  which  under  the  11  &  12  Vict.  c.  112,  were  to  take 
effect  in  favour  of,  against,  and  with  reference  to  the  said  metropolitan  commissioners 
of  sewers,  and  are  now  in  force,  shall  take  effect  and  may  be  proceeded  on  and 
enforced,  as  near  as  circumstances  admit,  in  favour  of,  by,  against,  and  with  reference 
to  the  metropolitan  board  of  works,  as  the  same  would  have  taken  effect  and  might 
have  been  proceeded  on  and  enforced  in  favour  of,  by,  against,  and  with  reference  to 
the  said  metropolitan  commissioners  of  sewers,  if  this  act  had  not  been  passed,  and  the 
powers  of  such  commissioners  had  continued  in  full  force."  The  180th  and  IS  1st 
sections  contain  provisions  for  discharging  existing  liabilities  of  boards  or  bodies 
having  powers  of  paving,  &c.,  and  of  the  metropolitan  commissioners  of  sewers.  The 
latter  enacts  that,  "  notwithstanding  the  determination  or  expiration  of  the  said  act 
of  11  &  12  Vict.  c.  112,  all  mortgages,  annuities,  securities,  and  other  debts  and 
liabilities  which  at  or  immediatelj'  before  such  determination  or  expiration  may  be  a 
charge  on  or  payable  out  of  all  or  any  of  the  rates  authorized  to  be  levied  thereunder, 
shall  continue  in  full  force,  and  be  a  charge  on  the  districts  or  parts  in  which  such 
rates  would  have  been  authorized  to  be  levied  in  case  such  act  had  continued  in  force;" 
and  that  "  the  sums  from  time  to  time  becoming  payable  under  or  required  for  pay- 
ment of  the  said  mortgages,  annuities,  securities,  debts,  and  liabilities  shall  be  i-aised 
by  the  metropolitan  board  of  works  in  such  districts  or  parts  in  like  manner  as  the 
expenses  of  such  board  in  the  execution  of  this  act."  When  this  act  passed,  Mr. 
Pettiward  had  a  claim  upon  [500]  the  commissioners  which  would  be  a  charge  upon 
the  rates ;  and  the  language  of  the  clauses  above  referred  to  is  sufficiently  compre- 
hensive to  transfer  that  liability  to  the  newly  created  board.  The  point  suggested  as 
to  the  limitation  of  the  time  for  bringing  the  action  is  frivolous. 

Mellish,  Q.  C,  (with  whom  was  Raymond),  for  the  board  («).  In  order  to  pass  on 
the  liability  to  the  metropolitan  board  of  works  under  the  18  &  19  Vict.  c.  120,  the 
claim  should  have  been  preferred  in  the  time  of  the  commissioners  under  the  former 
act ;  it  must  be  a  claim  for  monej's  numbered.  There  is  no  provision  for  the  transfer 
of  causes  of  action  for  unliquidated  damages,  unless  proceedings  had  been  actually 

(a)  The  points  mai-ked  for  argument  on  the  part  of  the  board  were  as  follows : — 

"  1.  That  the  compensation  which  might  have  been  claimed  from  the  former  com- 
missioners of  sewers  by  the  owner  to  whose  rights  Mr.  Pettiward  has  succeeded,  but 
which  was  not  assessed  nor  claimed  before  the  coming  into  operation  of  the  Metropolis 
Local  Management  Act,  was  not  nor  is  'moneys  which  were  due  or  recoverable  from 
the  commissioners,'  and  is  thei'efore  not  recoverable  from  the  board  : 

"  2.  That,  inasmuch  as  it  was  expressly  directed  by  the  act  of  11  &  12  Vict.  c.  112, 
that  the  compensation  was  to  be  paid  out  of  rates  to  be  levied  under  that  act,  and  to 
be  imposed  by  the  commissioners,  no  fund  now  exists  or  can  be  created  out  of  which 
the  compensation  awarded  can  be  paid,  and  that  it  would  be  unjust  and  unreasonable 
to  burden  existing  rate-payers  with  the  payment  of  a  compensation  in  respect  of  acts 
done  eight  or  nine  years  before  : 

"  3.  That  the  proceedings  by  arbitration  under  the  powers  and  provisions  of  the 
Metropolis  Management  .Act  were  not  nor  are  applicable  to  a  claim  for  compensation 
arising  out  of  acts  done  before  the  coming  into  operation  of  that  act : 

"4.  That  more  than  six  months  having  elapsed  since  the  accrual  of  the  ground  of 
claim  before  any  proceeding  was  instituted  against  the  board,  the  right  to  compensa- 
tion, if  any,  was  barred." 
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[501]  commenced.  [Byles,  .J.  This  is  a  liability  to  pay  compensation.  Willes,  J. 
And  a  charge  upon  the  rates.]  The  14.5th  section  expressly  pro\'ides  that,  "in  the 
meantime  and  until  the  commencement  of  the  act,  the  metropolitan  comm'ission  of 
sewers,  and  the  act  of  11  &  12  Vict.  c.  112,  and  the  acts  amending;  the  same,  shall 
continue  in  force."  There  was  therefore  a  time  within  which  this  claim  rai^ht  have 
been  made.  If  any  such  proceedings  had  been  commenced,  they  would  have  been 
kept  alive  by  virtue  of  the  provision  in  s.  146.  [Byles,  J.  The  148th  section  vests 
everything  in  the  new  board  :  it  strips  the  old  commissioners  naked,  and  transfers  all 
property,  matters,  and  things,  and  all  contracts  and  agreements,  to  the  newly  created 
body.]  That  and  the  182nd  are  undoubtedly  the  material  sections  for  this"  purpose. 
The  words  "  all  moneys  then  due  and  owing  by  or  recoverable  from  the  said  com- 
missionei-s,"  in  s.  148,  mean  a  liquidated  and  ascertained  sum.  The  legislature  never 
could  have  meant  to  keep  alive  and  transfer  a  claim  which  had  never  bqen  brought 
forward.  [Willes,  J.  The  beginning  of  s.  180  shews  the  policy  of  the  act.  I  have  a 
strong  notion  that  there  has  been  a  decision  upon  the  subject  («)•.]  The  180th  and 
181st  sections  clearly  relate  to  debts  which  have  been  made  a  charge  upon  the  works, 
and  to  liabilities  ascertained  at  the  time  of  the  passing  of  the  act.  It  was,  of  course, 
highh'  expedient  that  the  board  should  know  at  once  what  claims  existed  against 
them.  This  liability  will  be  cast  upon  an  entirely  different  set  of  rate-payers. 
[Byles,  J.  Section  169  recognizes  it  as  a  landlord's  tax.]  The  182nd  section  enacts 
that,  where  the  metropolitan  commissioners  of  sewers  have  incurred  any  expenses 
authorized  b\'  the  11  &  12  Vict.  c.  112,  to  be  paid  by  an  [502]  improvement  rate,  or 
as  charges  for  default,  it  shall  be  lawful  for  the  metropolitaTi  board  of  works  to  levy 
improvement  rates  or  charges  for  default  for  the  recovery  of  the  whole  of  such 
expenses,  or  such  portion  thereof  as  shall  still  remain  due  and  unpaid,  in  the  manner 
directed  by  the  said  act;  and  the  said  board  shall  have  all  the  rights  and  remedies  for 
the  recovery  thereof  which  are  now  vested  in  the  metropolitan  commissioners  of 
sewers  in  this  behalf."  There  is  no  clause  in  the  act  expressly  transferring  to  the 
metropolitan  board  of  works  a  liability  of  this  sort.  If  it  had  been  intended,  it  was 
very  easy  to  say  so. 

Willes,  J.  I  am  of  opinion  that  the  judgment  of  the  court  in  this  case  ought  to 
be  in  favour  of  the  claimant.  The  only  difficulty  which  is  suggested  to  lie  in  his  way 
arises  out  of  the  powers  of  the  commissioners  under  the  11  &  12  Vict.  c.  112,  having 
been  transferred  to  the  metropolitan  board  of  works  under  the  18  &  19  Vict.  c.  120. 
But  that  transfer  catmot,  in  my  opinion,  affect  the  rights  which  the  claimant  would 
have  had  if  the  former  act  had  remained  in  force.  From  the  earliest  time  it  has  been 
an  object  of  interest  and  anxiety  to  the  legislature  that  the  country  should  be  pro- 
tected from  floods  and  inundations,  and  for  that  purpose  commissions  were  i.ssued 
from  time  to  time,  beginning  so  early  as  the  reign  of  Edward  the  Third,  and  probably 
earlier  (a)'l  Since  that  time  various  statutes  have  been  passed  for  the  maintenance  and 
regulation  of  sea-wall  and  sewers  at  the  expense  of  the  parties  to  be  benefited  thereby. 
This  was  the  object  of  the  legislature  in  passing  the  11  &  12  Viet.  c.  112,  and  the 
18  &  19  Vict.  c.  120,  and  it  was  not  their  intention  that  it  should  be  done  at  the 
expense  of  private  individuals.  The  88th  section  of  the  former  [503]  act  impowers 
the  commissioners  to  repair  the  sewers  vested  in  them,  and  from  time  to  time  to 
construct  new  ones,  with  this  qualification,— "  making  compensation  for  any  damage 
done  thereby,  as  hereinafter  mentioned."  It  has  been  established  that  the  meaning  of 
that  is,  not  that  the  making  compensation  shall  be  a  condition  precedent  to  the  taking 
or  entering  upon  the  land  ;  but  that  the  act  may  be  done,  and  that  the  making  of 
compensation  is  an  obligation  cast  upon  the  commissioners.  That  compensation  is 
dealt  with  bv  s.  69,  which  enacts  that  "full  compensation  shall  be  made  out  of  such 
rates  to  be  levied  under  this  act  as  the  commissioners  shall  by  their  decree  direct,  to 
all  persons  sustaining  any  damage  by  reason  of  the  exercise  of  any  of  the  powers  of 
this  act : "  and  then  follow  provisions  for  the  manner  of  ascertaining  the  amount.  If 
the  amount  of  damage  could  be  ascertained  without  the  intervention  of  surveyors  and 
arbitrators,  the  obligation  on  the  commissioners  would  be  as  much  an  obligation  to  pay 
a  sum  in  moneys  numbered  as  if  it  were  a  bill  or  a  note.     The  obligation  is,  by  reason 

{ay  The  point  was  glanced  at  in  Sinott  v.  The  Board  of  TFoi-h  for  (he  TFhitechapel 
District,  3  C.  B.  (N.  S.)  674. 

{af  See  Woolrvch  on  Sewers,  2,  -3,  3rd  edit. 
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of  their  exorcising  the  powers  vested  in  them  by  the  statute,  to  make  compensation 
for  damage  done  to  an  individual.  But  the  commissioners  are  not  to  be  personally 
liable  :  the  compensation  is  to  be  paid  "  out  of  such  rates  to  be  levied  under  this  act 
as  the  commissioners  shall  by  their  decree  direct."  The  circumstance  of  a  considerable 
period  having  elapsed  since  the  acts  complained  of  were  done,  affords  merely  an 
argument  ab  inconvenienti.  Delay  is  inconvenient  to  the  debtor,  because  he  may  be 
supposed  to  have  forgotten  his  liability.  It  is  also  inconvenient  to  the  creditor,  as 
rendering  it  more  difficult  for  him  to  establish  his  claim.  But,  in  the  absence  of  any 
statutory  limitation,  it  has  no  more  importance  than  that.  The  only  i-eal  value  of  the 
argument  is  that  [504]  attributed  to  it  by  Mr.  Mellish  when  he  said  that  it  was 
probable  that  the  legislature  should  have  intended  that  debts  and  demands  the  exist- 
ence of  which  might  be  known  should  be  kept  alive,  but  not  these  unliquidated 
liabilities.  That  argument,  however,  is  not  ad  rem.  The  liability  might  have  been 
incurred  the  very  day  before  the  metropolitan  board  of  works  assumed  the  functions 
of  the  commissioners  under  the  11  &  12  Viet  c.  112  :  the  objection,  therefore,  would 
apply  only  to  the  unliquidated  character  of  the  claim,  not  to  its  staleness.  We  are 
heie  dealing  with  a  question  which  ought  to  have  the  same  result  in  the  year  18G5  as 
it  would  have  had  if  raised  the  day  after  the  Metropolis  Local  Management  Act,  1855, 
came  into  operation.  We  have  now  to  put  a  construction  upon  the  statute,  and  to 
see  whether  the  liability  lapsed  when  the  powers  of  the  commissioners  under  the 
11  &  12  Vict.  c.  112,  came  to  an  end,  or  was  kept  alive  and  ti-ansferred  to  the  new 
board  called  into  existence  in  the  place  of  them  by  the  act  of  1855.  I  have  already 
observed  that  the  act  of  1S55  was  a  mere  transfer  for  administrative  convenience  of 
the  powers  of  the  commissioners  of  sewers  to  the  metropolitan  board  of  works.  There 
can  be  no  reason,  therefore,  why  the  metropolitan  Ijoard  of  works,  or  the  public  whom 
they  represent,  should  be  absolved  from  any  liability  to  which  they  were  exposed  at 
the  time  of  the  existence  of  the  former  body  under  the  11  &  12  Vict.  c.  112.  Is  there 
anything  in  the  language  of  the  act,  read  by  the  light  afforded  by  these  proba- 
bilities, to  shew  that  the  obligation  should  not  continue?  The  first  section  which 
appears  to  me  to  be  material  is  the  1 45th,  by  which  the  powers  of  the  commissioners 
of  sewers  were  put  an  end  to.  It  enacts  that,  "  from  and  after  the  commencement  of 
this  act,  all  duties,  powers,  and  authorities  vested  in  the  metropolitan  commissioners 
of  sewers  shall  cease  to  [505]  be  so  vested  ;  and  in  the  meantime  and  until  such 
commencement  the  metropolitan  commission  of  sewers  and  the  11  &  12  Viet.  c.  112, 
and  the  acts  amending  the  same,  shall  continue  in  force."  By  s.  146  the  metropolitan 
board  of  works  is  substituted  for  the  commissioners,  in  the  largest  possible  words  : 
"No  action,  suit,  or  other  proceeding  whatsoever,  commenced  or  carried  on  by  or 
against  the  said  commissioners,  shall  abate  or  be  discontinued  or  prejudicially  affected 
by  the  determination  of  the  powers  of  such  commissioners,  but  shall  contiiuie  and  take 
effect  in  favour  of  or  against  the  metropolitan  board  of  works  in  the  same  maimer  in 
all  respects  as  the  same  would  have  continued  and  taken  effect  in  relation  to  the  said 
commissioners  if  this  act  had  not  been  passed,  and  the  powers  of  the  said  commis- 
sioners had  continued  in  full  force  :  and  all  decrees  and  orders  made,  and  all  fines, 
amerciaments,  and  penalties  imposed  and  incurred  respectively  {previously  to  the 
commencement  of  this  act,  shall  and  may  be  enforced,  levied,  recovered,  and  proceeded 
for,  and  all  administrative  proceedings  commenced  previously  to  the  commencement 
of  this  act,  shall  and  may  be  continued,  proceeded  with,  and  completed,  the  metro- 
politan boai'd  of  works  being,  in  reference  to  the  matters  aforesaid,  in  all  respects 
substituted  in  the  place  of  the  said  commissioners."  By  s.  147,  all  rates  made  by  the 
commissioners  under  the  former  act  are  to  be  recoverable  by  the  board  under  this  act, 
ancl  applied  as  they  would  have  been  by  the  commissioners.  Then  comes  s.  148, 
which  enacts  that  "  all  property,  matters,  and  things  whatsoever  vested  in  the 
metropolitan  commissioners  of  sewers,  except  such  sewers  as  are  thereby  vested  in 
any  vestry  or  district-board  (under  s.  68),  &c.,  shall  be  vested  in  the  metropolitan 
board  of  works ;  and  all  persons  who  then  owe  any  [506]  money  to  the  said  commis- 
sioners of  sewers,  or  to  any  person  on  behalf  of  such  commissioners,  shall  pay  the 
same  to  the  metropolitan  board  of  works,  or  as  they  may  direct:  and  all  moneys  then 
due  and  owing  by  or  recoverable  from  the  said  commissioners  shall  be  paid  by  or 
recoverable  from  the  metropolitan  board  of  works  :  and  all  contracts,  agreements, 
bonds,  covenants,  and  securities  theretofoi'e  made  or  entered  into  with  or  in  favour  of 
or  by  the  said  commissioners,  and  all  contracts,  agreements,  bonds,  covenants,  and 
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securities  made  or  entered  into  with  or  in  favour  of  or  by  any  former  oi-  other  com- 
missioners, which  under  the  11  &  12  Vict.  c.  112,  were  to  take  effect  in  favour  of, 
against,  and  with  reference  to  the  said  metropolitau  commissioners  of  sewers,  and  are 
now  in  force,  shall  take  effect  and  be  proceeded  on  and  enforced,  as  near  as  circum- 
stances admit,  in  favour  of,  by,  against,  and  with  reference  to  the  metropolitan  board 
of  works,  as  the  same  would  have  taken  effect  and  might  have  been  proceeded  on  and 
enforced  in  favour  of,  by,  against,  and  with  reference  to  the  said  metropolitan 
commissioners  of  sewers  if  this  act  had  not  been  passed,  and  the  powers  of  such 
commissioners  had  continued  in  full  force.''  Now,  stopping  at  section  148,  and 
reading  it  with  its  kindred  sections,  it  should  seem  to  be  clear  that  the  legislature 
intended  that  the  new  board  should,  except  as  to  the  minor  sewers  ali-eady  vested 
in  the  local  bodies,  stand  in  all  respects  in  the  same  position  as  the  commissioners 
of  sewers  before  stood  in.  We  then  come  to  a  section  which  still  more  clearly 
shews  that  such  was  the  intention, — s.  181.  That  section  enacts  that,  notwith- 
standing the  determination  or  expiration  of  the  11  &  12  Vict.  c.  112,  all  mort- 
gages, annuities,  securities,  and  other  debts  and  liabilities  which  at  or  immediately 
before  such  determination  or  expiration  may  be  a  charge  on  or  payable  [507] 
out  of  all  or  any  of  the  rates  authorized  to  be  levied  thereunder,  shall  continue  in 
full  force  and  be  a  charge  on  the  districts  or  parts  in  which  such  rates  would  have 
been  authorized  to  be  levied  in  case  such  act  bad  continued  in  force  : "  "  and  the  sums 
from  time  to  time  becoming  payable  under  or  required  for  payment  of  the  said  mort- 
gages, annuities,  securities,  debts,  and  luibilities,  shall  be  raised  by  the  metropolitan 
board  of  works  in  such  districts  or  parts  in  like  manner  as  the  expenses  of  such  board 
in  the  execution  of  this  act,"  &c.  Here  we  have  words  apt  to  express  the  conclusion 
at  which  justice  and  good  sense  would  incline  one  to  arrive.  We  have  the  large  word 
"liabilities,"  and  we  find  it  coupled  with  that  which  is,  as  we  have  already  seen, 
strictly  applicable  to  the  obligation  cast  upon  the  board  to  make  compensation  to  the 
owners  of  property  which  they  have  taken  or  which  has  been  injuriously  affected  by 
their  works.  Two  arguments  have  been  urged  on  behalf  of  the  board,  to  shew  that 
that  should  not  be  the  construction  put  upon  the  act.  One  of  these  I  have  already 
dealt  with.  The  other  is  founded  on  the  maxim  noscitur  a  sociis.  The  word 
"  liabilities,"  it  is  said,  is  found  accompanied  by  words  which  are  applicable  only  to  debts 
or  engagements  for  fixed  sums,  and  therefore  is  to  be  taken  to  mean  liabilities  ejusdem 
generis.  I  feel  rather  inclined  to  accept  that  argument,  but  at  the  same  time  to  deny 
that  the  claim  in  question  is  a  liability  of  a  different  character  from  any  other  debt 
which  might  arise  from  a  contract  entered  into  with  the  board.  Suppose  the  metro- 
politan board  of  works  had  entered  into  a  contract  for  an  extensive  work,  of  which  the 
exact  price,— for  extras,  for  instance,— was  not  determined;  could  it  be  contended 
that  that,  being  a  claim  for  unliquidated  damages,  was  therefore  not  transferred  to  the 
metropolitau  board  ?  It  may  well  be  that  the  board  might  be  in  doubt  what  [508] 
sum  they  should  lay  by  as  a  sinking-fund  to  meet  such  a  demand,  under  the  latter 
part  of  s.  181 ;  but  I  think  it  would  be  impossible  to  say  that  for  that  reason  it  was 
not  a  debt  or  liability  transferred  to  them  within  the  act.  We  must,  therefore,  reject 
the  argument  derived  from  the  sinking-fund.  I  cannot  help  thinking  that  that  which 
struck  mv  Brother  Bvles's  mind  might  be  set  against  that  argument,  viz.  that,  when 
the  clausie  is  dealing  with  claims  against  the  former  commissioners  of  sewers  ni  respect 
of  mortgages,  securities,  and  debts,  it  omits  the  word  "liabilities,"  and  resumes  it 
when  it  comes  to  give  power  to  the  board  to  raise  moneys  to  provide  for  the  liquida- 
tion of  claims  against  them.  There  seems,  therefore,  to  be  no  reason  why  this  oblig;a,- 
tion  should  be  excluded,  and  there  seems  to  me  to  be  abundant  reason  why  it  should 
be  kept  alive  :  and  there  is  language  in  the  act  which  is  aptly  descriptive  ot  it,  or 
at  least  large  enough  to  include  it.  For  these  reasons,  I  am  of  opinion  that  Mr. 
Pettiward's  right  is  not  lost,  and  that  he  is  entitled  to  claim  compensation  at  the  hands 
of  the  metropolitan  board  of  works.  .  , 

Byles,  J  I  am  of  the  same  opinion.  I  say  nothing  as  to  Mr.  Pettiward  s  right 
to  claim  compensation  from  the  old  commissioners  of  sewers.  I  start  with  the  admis- 
sion that  there  was  an  unliquidated  demand  against  them.  The  only  question  before 
us  is,  whether  that  liability  is  transferred  to  the  metropolitan  board  of  works,  under 
the  18  and  19  Vict.  c.  120.  I  cannot  approach  the  consideration  of  that  question  with- 
out being  impressed  with  a  strong  sense  of  the  justice  of  Mr.  Pettiward  s  claim.  A 
portion  of  his  estate  has  been  taken  from  him  for  the  purpose  of  constructing  a  sewer. 
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— oi',  which  is  the  same  thing,  its  value  has  been  diminished.  The  district  has  got  the 
benefit  of  it,  and  [509]  ought  to  pay  for  it.  The  commissioners  of  sewers  were  clearly 
liable  to  the  owner's  claim  for  compensation.  The  148th  section  of  the  18  &  19  Vict, 
c.  120,  strips  the  commissioneis  of  all  pi'operty  in  possession  or  in  action,  and  of  all 
claims  of  any  sort,  and  transfers  them  to  their  successors,  the  present  board.  Are 
not  their  liabilities  transferred  also"?  I  entirely  agree  with  my  Brother'  AVilles  in  the 
construction  which  he  has  put  upon  the  148th  section.  And  I  also  think  with  him 
that  the  general  words  of  the  181st  section  apply  to  this  ease.  As  to  the  argument, 
of  Mr.  Mdlish  that  the  power  conferred  upon  the  board  to  raise  money  to  pay  off  mort- 
gages, annuities,  and  debts,  does  not  enable  them  to  apply  the  moneys  raised  in  dis- 
charge of  liabilities  of  an  unliquidated  character,  it  seems  to  me  that  it  has  no  founda- 
tion. This  is  a  claim  which  in  the  ordinary  course  of  things  would  be  turned  into  an 
ascertained  claim  for  moneys  numbered ;  and  then  will  come  the  time  for  the 
board  to  apply  the  machinery  of  the  act  to  pay  off  the  principal  sum.  For  these 
reasons,  I  think  our  judgment  should  be  for  the  claimant. 

Montague  Smith,  J.,  had  gone  to  Chambers. 

Judgment  for  the  claimant. 


[510]     KiciiAKD  Herring,  Appellant;  The  Metropolitan  Board  of  Works, 
Respondents.     June  27th,  1865. 

[S.  C.  34  L.  J.  M.  C.  224.     Distinguished  and  commented  on,  Lingke  v.  Maijor  nf 
ChrktchurJi,  [1912]  37  L.  B.  595.] 

The  mere  temporary  obstruction  of  access  to  premises,  though  it  may  cause  some  incon- 
venience and  loss  of  business  to  the  occupier,  is  not  a  "damage"  in  respect  of 
which  he  is  entitled  to  claim  compensation  under  tlie  135th  and  225th  sections  of 
the  Metropolis  Local  Management  Act,  18  &  19  Vict.  c.  120. 

The  following  case  was  stated  by  one  of  the  magistrates  of  the  metropolitan  police 
district,  for  the  opinion  of  the  court : — 

1.  On  the  6th  of  March,  1865,  a  summons  was  issued  on  an  information  laid  by  the 
appellant  before  James  Vaughan,  Esq.,  one  of  the  magistrates  of  the  police-courts  of 
the  metropolis,  sitting  at  the  police-court.  Bow  Street,  in  the  county  of  Middlesex, 
and  within  the  metropolitan  police-disti'ict,  for  that,  being  the  occupier  of  certain  land 
and  pr'cmises  being  No.  1  Northumbei'land  Sti'cct,  in  the  parish  of  St.  Martin-in-tlio 
Fields,  in  the  county  of  Middlese.T,  and  within  the  said  district,  as  tenant  from  year  to 
year,  the  respondents,  the  metropolitan  board  of  works,  in  the  exercise  of  the  powers 
conferred  upon  them  by  the  18  &  19  Vict.  c.  120,  injuriously  affected  the  said  land 
and  premises,  and  occasioned  loss  and  damage  to  the  appellant  in  his  said  business  ; 
whereupon  the  said  appellant  claimed  the  sum  of  501.  as  compensation  in  respect 
thereof. 

2.  The  said  information  was  heard  by  the  magistrate  on  the  10th  of  March,  1865  ; 
and,  having  taken  time  to  consider,  he  on  the  24th  of  March,  1865,  gave  judgment 
for  the  respondents,  the  said  metropolitan  board  of  works. 

3.  The  appellant,  being  dissatistied  with  his  determination,  as  being  erroneous  in 
point  of  law,  demanded  a  case,  under  the  20  &  21  Vict.  c.  43. 

4.  The  appellant  is  tenant  from  year  to  year  of  certain  premises  in  Northumber- 
land Street,  Strand,  consisting  of  a  small  house,  yard,  and  stabling,  where  he  [511] 
carries  on  the  business  of  a  livery-stable  keeper.  The  entrance  to  the  appellant's  yard 
consists  of  a  gateway  (without  a  gate)  about  twelve  feet  wide,  under  that  portion  of 
the  premises  the  frontage  of  which  is  in  Northumberland  Street. 

5.  In  July,  1864,  the  respondents,  in  the  exercise  of  the  powers  conferred  upon 
them  by  the  Metropolis  Local  Management  Act,  erected  a  hoarding  in  Northumber- 
land Street,  for  the  purpose  of  enabling  them  to  reconstruct  a  sewer  running  under 
that  street.  The  hoarding  occupied  the  whole  width  of  the  street  between  the  kerb- 
stones on  either  side;  and  the  upper  end  of  it  stood  five  or  six  inches  higher  up  the 
street  than  the  lower  side  of  the  appellant's  gateway,  that  is,  it  overlapped  the  entrance 
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to  his  premises  five  or  six  inches.     It  stood  three  feet  six  inches  from  the  nearest  part 
of  his  premises. 

6.  Against  the  upper  end  of  the  hoarding,  and  also  on  the  side  next  the  appellant's 
premises,  bricks  were  stacked  ;  and  occasionally  rubbish  from  the  sewer,  and  sand, 
were  deposited  there.  The  distance  the  bricks  and  rubbish  projected  from  the  hoard- 
ing was  stated  by  the  witnesses  foi-  the  respondents  to  be  about  eighteen  inches, 
whilst  those  for  the  appellant  estimated  it  to  extend  to  five  or  six  feet.  Nothing 
whatever  was  placed  by  the  respondents  upon  any  part  of  the  appellant's  premises. 

7.  The  access  to  the  appellant's  premises  was  thereby  rendered  less  convenient 
than  it  had  been  before.  Two  or  three  men  were  sometimes  required  to  assist  in 
getting  a  carriage  into  the  yard,  iu  consequence  of  the  obstruction  ;  and  the  earnings 
of  the  business  between  August,  1864,  and  January,  1865,  during  which  time  the 
obstruction  existed,  were  10s.  a  week  less  than  iu  the  corresponding  period  of  1863. 
Several  of  the  appellant's  customers  were  called  to  speak  to  the  iucon-[512]-venience 
occasioned  by  the  obstruction  ;  one  of  whom  had  ceased  to  use  the  appellant's  stables 
iu  consequence. 

8.  No  part  of  the  appellant's  premises  was  taken  or  required  to  be  taken  ;  nor  have 
they  sustained  any  actual  damage  from  the  defendant's  works. 

9.  On  behalf  of  the  appellant,  it  was  contended  that,  under  these  circumstances, 
he  was  entitled  to  compensation  under  the  126th  section  of  the  Lands  Clauses  Con- 
solidation Act,  incorporated  in  the  Metropolis  Local  Management  Act,  18  &  19  Vict. 
c.  1'20,  or  under  the  135th  and  225th  sections  of  the  last-mentioned  act. 

10.  LTpon  the  authority  of  Rickdts  v.  TIlc  Metroipolitan  Railway  Company,  13  Weekly 
Keporter,  455,  TJie  Queen  v.  The  Sheriff  of  Middlesex,  Re  Somers  v.  The  Metropolitan 
Railway  Company,  31  Law  J.,  Q.  B.  261,  the  magistrate  was  of  opinion  that  the  appel- 
lant was  not  entitled  to  compensation  under  the  Lands  Clauses  Consolidation  Act. 
And  he  was  further  of  opinion  that  the  word  "damage  "  in  the  135th  section  of  the 
Metropolis  Local  Management  Act,  IS  &  19  Vict.  c.  120,  only  applied  to  such  damage 
as  would  produce  structural  injury,  or  impair  the  freehold  :  and  he  consequently  dis- 
missed the  summons. 

The  question  upon  the  above  statement  was,  whether  the  appellant  was  entitled  to 
compensation  under  the  above  statutes  or  either  of  them. 

Butt,  for  the  appellant  (a).  The  magistrate  on  the  hearing  treated  the  appellant's 
claim  as  arising  partly  [513]  under  some  sections  of  the  Lands  Clauses  Consolidation 
Act,  1845,  8  &  9  Vict.  c.  18,  which  are  by  s.  151  incorporated  with  the  Metropolis 
Local  Management  Act,  18  &  19  Vict.  c.  120.  He,  however,  is  content  to  rest  his 
claim  to  compensation  upon  the  135th  and  225th  sections  of  the  last-mentioned  act. 
The  1 35th  section  vests  all  the  main  sewers  of  the  metropolis  which  were  formerly 
vested  in  the  commissioners  under  the  11  &  12  Vict.  c.  112,  in  the  metropolitan  board 
of  works,  and  impowers  them  to  make  such  sewers  and  works  as  they  may  think  neces- 
sary for  presenting  all  or  any  part  of  the  sewage  within  the  metropolis  from  flowing 
or  passing  into  the  river  Thames  in  or  near  the  metropolis,  and  also  to  make  all  such 
other  sewers  and  works,  and  such  diversions  or  alterations  of  any  existing  sewers  or 
works  vested  in  them  under  the  act,  as  they  may  from  time  to  time  think  necessary 
for  the  effectual  sewerage  and  drainage  of  the  metropolis,  and  to  discontinue,  close  up, 
or  destroy  such  sewers  for  the  time  being  vested  in  them  under  the  act,  as  they  may 
deem  unnecessary,  and  from  time  to  time  to  repair  and  maintain  the  sewers  so  vested 

(a)  The  points  marked  for  argument  on  the  part  of  the  appellant  were  as 
follows ; — 

"  1.  That  the  magistrate  was  wrong  in  holding  that  structural  nijury  to  the  appel- 
lant's premises  was  necessary  in  order  to  entitle  him  to  compensation  under  the  135th 
section  of  the  18  &  19  Vict.  c.  120.  ,   ,     ,  i  •     i     ■ 

"  2.  That  the  authorities  cited  by  the  magistrate,  and  on  which  he  bases  his  deci- 
sion, have  no  bearing  on  the  case  as  stated :  •       r       i  i 

"  3.  That  the  facts  found  entitle  the  appellant  to  compensation  for  damage  done, 
within  the  135th  section  of  the  18  &  19  Vict.  c.  120  : 

"  4.  That  the  damage  sustained  by  the  appellant  is  such  as  would  have  entitled 
him  to  maintain  an  action  at  law  against  the  respondents,  were  they  not  protected  by 
their  acts  and  by  the  acts  incorporated  therewith;  and  that  he  is  therefore  entitled  to 
compensation." 


888         HERRING  r.  THE  METROPOLITAN  BOARD  OF  WORKS      19  C.  B  (N.  S  )  514. 

in  them,  or  such  of  them  as  may  not  be  discontinued,  closed  up,  or  destroyed  as 
aforesaid,  "  and,  for  the  purposes'  aforesaid,"  such  board  shall  have  full  power  and 
authority  to  carry  any  such  sewers  or  works  through,  across,  or  under  any  turnpike- 
road,  or  any  street  or  place  laid  out  as  or  intended  [514]  for  a  street,  as  well  beyond 
as  within  the  limits  of  the  metropolis,  or  through  or  under  any  cellar  or  vault  under 
the  caniage-imii  or  pavement  of  any  street,  and  into,  through,  or  under  any  lands  ivhatso- 
ever  or  beyond  the  said  limits,  making  compensation  for  any  damage  done  theretnj  as  herein- 
after prmided."  That  refers  to  the  225th  section,  upon  which  the  summons  in  this 
case  was  founded.  The  22.5th  section  enacts  that,  "  in  every  case  where  the  amount 
of  any  damage,  costs,  or  expenses  is  by  this  act  directed  to  be  ascertained  and 
recovered  in  a  summary  manner,  or  the  amount  of  any  damage,  costs,  or  expenses  is 
by  this  act  directed  to  be  paid,  and  the  method  of  ascertaining  the  amount  or 
enforcing  the  payment  thereof  is  not  provided  for,  such  amount  shall,  in  ease  of 
dispute,  be  ascertained  and  determined  by  and  shall  be  recovered  before  two  justices ; 
and  the  amount  of  any  compensation  to  be  made  under  this  act  by  the  said  metro- 
politan board,  or  any  vestry  or  district  lioard,  shall,  unless  herein  otherwise  provided, 
be  settled,  in  case  of  dispute,  by  and  shall  be  recovered  before  two  justices,  unless  the 
amount  of  compensation  exceed  501.,  in  which  case  the  amount  thereof  shall  be 
settled  by  arbiti'ation,  according  to  the  provisions  contained  in  the  Lands  Clauses 
Consolidation  Act,  1845,  which  are  applicable  where  questions  of  disputed  compens- 
ation are  authorized  or  required  to  be  settled  by  arbitration."  The  claim  here 
does  not  exceed  501.  The  contention  on  the  part  of  the  board  will  be,  that  the 
damage  spoken  of  in  s.  135  is  the  same  sort  of  damage  as  that  contemplated  in 
the  6Sth  section  of  the  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  18, 
viz.  "structural  damage,"  as  it  is  called,  that  is,  where  the  lands  or  premises  are 
actually  interfered  with  or  taken  by  the  boai'd  :  and  that  was  the  view  taken  by  the 
magistrate.  But  the  words  of  the  135th  section  of  the  [515]  Metropolis  Local 
Management  Act  are  very  large  and  comprehensive,  and  evidently  intended  that  com- 
pensation should  be  awarded  whei'cver  damage  is  sustained.  [Willes,  J.  What  do 
you  understand  to  ha^-e  been  decided  by  the  Exchequer  Chamber  in  Ricketts  v.  The 
Metropolitan  Railway  Company  ?  I  cannot  discover  whether  the  court  decided  that  no 
action  could  be  brought  by  Ricketts,  or  that,  assuming  an  action  would  lie,  the  case 
was  not  within  the  68th  section  of  the  Lands  Clauses  Consolidation  Act.]  I  presume 
they  meant  to  decide  that  no  action  would  lie  at  the  suit  of  Eicketts  at  all.  The  facts 
of  that  case,  as  stated  in  the  judgment  delivered  by  Erie,  C.  J.,  were  these: — The 
plaintift'  was  lessee  of  a  public-house,  situate  in  Crawford  Pasisage,  Clerkenwell.  Along 
Crawford  Passage,  across  Coppice  Row,  was  a  public  footway.  The  defendants,  for  the 
purpose  of  their  works,  placed  a  hoarding  in  the  Coppice  Row,  and  placed  steps  to 
enable  the  foot-passengers  to  pass  up  on  one  side  and  down  the  other  side  of  a  bridge 
over  the  hoarding,  and  did  all  this  in  accordance  with  their  duty  under  their  statutes, 
and  after  twenty  months  restored  the  premises  to  their  original  state.  After  this 
bridge  had  been  so  erected,  the  number  of  passengers  passing  to  and  fro  along 
Crawfprd  Pas.sage  diminished.  The  refreshment  sold  by  the  plaintifl"  was  diminished 
in  proportion  ;  and  the  jury  must  be  taken  to  have  found  that  the  bridge  and  .steps 
formed  the  motive  which  turned  the  passengers  to  another  direction,  and  prevented 
the  sale  of  refreshments  which  would  otherwise  have  been  bought  by  them,  and  so 
caused  the  loss  of  profit.  "  These,"  says  his  Lordship,  "  being  the  facts,  the  question 
is  raised,  whether  the  plaintiff  is  shewn  to  be  entitled  to  compen.sation  in  respect  of 
land  or  any  interest  therein  which  has  been  injuriou.sly  affected  by  the  execution  of 
the  defendants'  [516]  works."  After  stating  the  contention  on  the  one  side  and  on 
the  other,  his  Lordship  proceed.s, — "  As  to  the  first  point,  viz.  that,  upon  these  facts, 
if  there  had  been  no  statute  for  the  defendants,  the  plaintiff  would  have  had  no  cause 
of  action  against  them  for  special  damage  caused  by  the  obstruction  of  a  highway,  we 
assume  it  to  be  clear  that  there  is  no  title  to  compensation  under  the  statutes  for  an 
obstruction  of  a  highway,  unless  without  the  statutes  an  action  would  have  lain 
for  the  obstruction  and  the  special  damage,  according  to  lie  Penny  and  the  South 
Eastern  Railway  Company,  7  Ellis.  &  B.  660.  We  assume  further  that,  although 
the  action  would  lie,  it  does  not  follow  that  there  would  be  title  to  compens- 
ation, because  the  action  would  lie  for  a  special  damage  to  a  personal  interest,  but 
no  compensation  is  given  under  the  statute  unless  land  has  been  injuriously  aflPected  ; 
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f  If  ^°'''  ?'^1T°''H^"  judgment  in  Ogilm  v.  The  Caledmian  Bailway  Company, 
■2  Maeq.  229  Then,  first,  do  these  facts  shew  that  an  action  would  have  Iain?  The 
action  lies  where  the  exercise  of  the  right  of  way  by  or  on  behalf  of  the  plaintiff  has 
been  obstructed,  and  a  greater  damage  has  been  caused  to  him  thereby  than  is  caused 
to  the  Queen  s  subjects  in  general  by  obstructing  them  in  the  exercise  of  their  ri<^ht 
This  position  IS  not  disputed  ;  but  the  following  cases  exemplifv  its  application  ''  In 
/iv^wi  V.  Moore,  1  Ld.  Raym.  4S6,  the  plaintiff  was  prevented  by  the  defendant's 
obstruction  of  the  highway  from  using  the  way  for  carting  coals  from  his  colliery 
which  coals  were  deteriorated  by  the  delay  :  in  this  case  the  law  on  actions  for  obstruct 
tions  of  highways  is  well  discussed.  In  Maynell  v.  Saltmarsk,  1  Keble,  847,  the  plaintifiF 
was  prevented  by  the  defendant's  obstruction  from  carrying  his  corn,  and  so  the  corn 
became  damaged  by  rain.  In  Hart  v.  Basselt,  2  T.  Jones,  1.56,  the  plaintiff,  a  farmer 
of  tithes,  [517]  was  prevented  by  the  defendant's  obstruction  from  carrying  them  home  ; 
and  se\-eral  grounds  of  special  (jamage  are  suggested  by  Lord  Holt  in  Iremi  v.  Moore, 

I  Ld.  Kaym.  493.  In  Fitieaux  v.  Hovemlm,  Cro.  Eliz."  664,  the  special  damage  men- 
tioned as  an  example  is  damage  caused  directly  by  the  obstruction  of  the  plaintiff  in 
the  use  of  the  way.  In  Greatly  v.  Codling,  2  Bingh.  263,  9  J.  B.  Moore,  489,  the 
plaintiff  was  prevented  by  the  defendant's  obstruction  from  carrying  his  coals.  In 
I'aine^  v.  Fartrkh,  Carth.  191,  the  plaintiff's  damage  was  not  actionable,  and  the  example 
of  actionable  damage  is  put  thus  :— "  A  particular  damage,  to  maintain  the  action,  ought 
to  be  direct,  and  not  consequential,  as,  for  instance,  the  loss  of  his  horse,  or  by  some 
corporal  hurt  in  falling  into  a  trench  on  a  highway."  In  Chichester  v.  Leihhridge, 
Willes,  71,  the  obstruction  was  held  actionable  because  the  plaintiff  was  personally 
opposed  by  the  defendant  in  an  attempt  to  abate  the  obstruction  and  use  the  way. 
In  Hose  V.  Mile.-^,  4  M.  &  Selw.  101,  the  plaintiff"  was  obstructed  in  his  use  of  the 
navigable  water,  and  was  damaged  by  being  obliged  to  unload  his  barge  and  carry 
the  goods  over-land.  In  all  these  cases  the  plaintiff'  was  exercising  his  right  of  way, 
and  the  defendant  obstructed  that  exercise,  and  caused  particular  damage  thereby 
directly  and  immediately  to  the  plaintiff'.  Here,  there  has  been  no  obstruction  to  the 
exercise  of  the  right  of  way  by  or  on  behalf  of  the  plaintiff :  neither  he  himself  nor 
any  one  standing  in  a  legal  relation  to  him,  such  as  servant,  agent,  tenant,  or  any  other 
legal  relation  which  gave  to  the  plaintiff"  a  legal  interest  in  his  use  of  the  way,  has  been 
obstructed.  But  some  unknown  travellers,  having  a  free  option  to  pass  from  north 
to  south  either  by  Crawford  Passage  or  any  other  pass,  have  chosen  some  other  pass, 
because  they  did  not  like  the  steps  at  Coppice  Row.  The  plain-[518]-tiff  has  no  cause 
of  action  against  the  defendants  by  reason  of  any  obstruction  direct  to  himself :  the 
travellers  who  have  chosen  to  turn  out  of  their  path  to  avoid  the  steps,  have  no  cause 
of  action  against  the  defendants  in  respect  of  the  obstruction  ;  and  it  seems  unreason- 
able that  an  obstruction  which  created  no  cause  of  action  either  for  the  plaintiff  or 
the  travellers  separately,  should  by  indirect  consequence  become  a  cause  of  action  to 
the  plaintiff",  because  the  travellers  exercised  their  choice  as  to  their  path  and  as  to 
their  refreshment, — a  choice  in  which  the  plaintiff'  had  no  manner  of  legal  right." 
After  referring  to  If  likes  v.  The  Uungerford  Market  Company,  2  N.  C.  281,  2  Scott,  446, 
his  Lordship  continues, — "If  the  same  question  was  raised  in  an  action  now,  we  think 
it  probable  that  the  action  would  fail,  both  from  the  effect  of  the  cases  that  preceded 

II  ilkess  case,  and  also  from  the  reasoning  in  the  judgment  in  Ogilvie  v.  The  Caledonian 
UaUicay  Company,  2  Macq.  229.  There,  a  railway  crossed  a  highway  on  a  level,  and 
the  highway  was  stopped  by  two  gates,  for  trains  to  pass,  and  the  plaintiff  lived  near 
these  gates,  and  suffered  frequent  inconvenience :  but  the  judgment  is  that  he 
could  maintain  no  action  for  this  inconvenience ;  it  is  the  delay  common  to  all  who 
are  exercising  their  right  at  that  time  ;  and  although,  from  his  proximity,  the  incon- 
venience to  the  plaintiff  is  frequently  repeated,  yet  it  is  always  the  same  in  kind,  and 
so  not  actionable  as  special  damage  ;  and,  because  an  action  would  not  have  lain,  there- 
fore the  plaintiff  had  no  right  to  compensation  from  the  railway  :  and  Lord  Cranworth 
adds  the  limitation  above  suggested,  that  even  if  the  action  lay,  still  that  compensa- 
tion would  not  be  due,  unless  the  injury  was  to  the  land.  These  are  our  reasons,  for 
that  an  action  would  not  have  lain,  and  so  the  claim  for  compensation  fails.  But, 
secondly,  even  if  the  action  would  [519]  lie  for  this  obstruction,  whereby  the  plaintiff 
was  damaged  in  his  trade,  still  such  damage  did  not  accrue  to  the  plaintiff  in  his 
capacity  of  owner  of  an  estate  in  land  ;  and  the  title  to  compensation  to  which  the 
statute  relates  is  only  in  respect  of  land  or  an  interest  therein  which  has  been  iujuri- 
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ously  affected  (ay.  Here  the  plaintiff  has  a  term  in  the  house ;  and  the  point  is, 
whether  the  house  is  shewn  to  be  injuriously  affected,  because  the  profits  of  the 
plaintiff's  trade  carried  on  therein  are  diminished  by  reason  of  the  obstruction.  The 
trading  carried  on  in  the  house  is  entirely  distinct  from  the  estate  in  the  house  :  the 
procui-ing  of  refreshment,  and  the  sale  thei'eof,  and  the  profit  thereon,  may  either 
continue  or  cease,  without  affecting  the  plaintiff's  interest  in  the  house.  If  his  licence 
was  taken  away,  the  business  would  cease,  but  the  house  and  the  estate  therein  would 
be  the  same  as  befoi'e  ;  and  it  is  clear  that  an  estate  in  the  house  is  not  essential  to 
the  sale  of  refreshment,  as  many  kinds  aie  sold  in  the  street  by  persons  having  no 
interest  in  the  land  where  they  sell.  The  statute  limited  the  liability  to  compensation 
in  respect  of  injuries  to  definite  rights  of  a  permanent  nature, — that  is,  to  rights  in 
land."  None  of  the  reasoning  there  has  any  application  to  this  case.  The  obstruction 
complained  of  there  was  to  all  Her  Majesty's  subjects,  and  therefore  no  action  would 
lie.  Here,  the  obstruction  complained  of  is  to  the  appellant's  private  right  of  access 
to  his  own  premises.  If  the  board  had  thonght  fit  entirely  to  bar  his  passage  to  and 
from  his  premises,  could  it  be  said  that  there  was  no  right  of  action  and  no  damage  to 
be  compensated  for  under  the  act?  If  so,  why  is  he  not  to  have  compensation  for  the 
paitial  ol)struction,  which  is  proved  materially  to  have  diminished  his  trade? 

[520]  Raymond  (with  whom  was  Mellish,  Q,  C),  for  the  respondents  (a)^.  This  is 
not  like  the  case  of  a  trading  company  established  for  the  purpose  of  profit.  The 
board  are  intrusted  with  large  powers,  which  are  to  be  exercised  by  them  for  the 
general  benefit  of  the  public.  The  legislatui'e  has  thought  fit  to  provide  that  they 
shall  make  compensation  "for  any  damage  done  thereby."  The  question  is,  what  is 
the  meaning  of  those  words.  It  is  submitted  that  they  mean  damage  to  the  premises 
themselves, — structural  damage  ;  not  a  mere  temporary  inconvenience  sustained  by  one 
in  common  with  all  the  other  inhabitants  of  a  street  or  district,  through  the  exercise 
by  the  board  of  their  duties  in  the  construction  or  repair  of  a  sewer  or  other  work 
authorized  bj'  the  statute.  [Willes,  J.  This  is  a  thing  which  hardly  required  statu- 
tory powers  at  all.  The  old  commissioners  were  at  liberty  to  re-construct  an  old 
sewer  without  making  any  compensation  to  any  one,  without  the  aid  of  this  statute. 
If  they  or  their  contractors  did  the  work  negligently,  so  that  damage  accrued  to  an 
indi\idual,  an  action  would  have  lain  :  The  Grrocers'  Company  v.  Donne,  .3  N.  C.  34, 
3  Scott,  [521]  3.56.  But,  for  merely  doing  the  work,  nobody  was  entitled  to  com- 
pensation.] It  never  could  have  been  intended  that  such  an  inconvenience  as  this 
should  be  the  subject  of  compensation  :  and,  unless  an  intention  to  that  effect  is  clearly 
expi'essed,  this  claim  cannot  be  entertained.  The  case  of  Ogilrie  v.  The  Caledonian  Rail- 
waij  Company,  2  Macq.  229,  is  a  distinct  authority  upon  the  subject,  and  cannot  be 
distinguished  in  principle  from  this  case.  The  language  of  the  clause  giving  a  right  to 
compensation  under  the  Lands  Clauses  Consolidation  Act,  is  even  more  flexible  than 
that  upon  which  this  question  arises.  The  decision  of  the  Exchequer  Chamber  in 
Bkketts  V.  The  Metropolitan  Itailimy  Company  proceeded  evidently  on  the  ground  that, 
assuming  an  action  would  lie  for  that  which  was  there  complained  of,  it  was  not  such 
a  damage  as  compen-sation  could  be  given  for  upon  the  principle  laid  down  by  the 
House  of  Lords  in  Ogiine  v.  The  Caledonian  Railway  Company.  "  Damage  done  thereby," 
means  damage  occasioned  by  going  through  or  touching  the  premises, — an  actual  injury 
to  them,  not  a  remote  contingency  such  as  is  here  suggested. 

{ay  See  Bird  v.  The  Great  Eastern  Counties  liaihuay  Company,  ante,  p.  268. 

{aY  The  points  marked  for  argument  on  the  part  of  the  respondents  were  as 
follows  : — 

"1.  That  the  appellant's  premises  not  having  been  injuriously  affected,  and  not 
having  sustained  any  direct  or  immediate  damage,  the  appellant  is  not  entitled  to 
compensation  : 

"  2.  That  the  only  damage  the  appellant  has  sustained  has  been  the  deprivation  of 
the  use  of  the  public  highway,  viz.  Northumberland  Street,  for  a  short  time,  which  is  a 
damage  sustained  by  him  in  common  with  the  general  public  having  occasion  to  use 
that  street  during  the  same  period,  and  is  not  a  damage  entitling  the  appellant  to 
compensation  : 

"  3.  That  the  damage,  if  any,  sustained  by  the  appellant,  is  a  loss  of  trade-profit 
merely,  and  is  not  the  subject  of  compensation  :  see  Ricketts  v.  The  Metropolitan  Railway 
Company,  Exch.  Ch.,  13  W.  Eep.  455." 
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Thesiger  (by  the  permission  of  the  court),  in  reply.  The  plaintiff  in  Ogilvie  v.  The 
Caledonian  Bathvaij  Company  was  held  not  to  be  entitled  to  compensation,  because  the 
damage  to  the  plaintiff  and  to  the  general  public  was  the  same  in  kind,  though  different 
in  degree.  Here,  the  damage  sustained  by  the  appellant  is  a  damage  of  a  totally 
different  kind  from  that  sustained  by  the  rest  of  the  inhabitants  of  Northumlierland 
Street.  He  cannot  use  his  premises  for  the  purpose  of  his  trade  %vithout  incurring 
much  additional  trouble  and  expense.  In  Moore  v.  The  Great  Southern  and  Western 
Baihrny  Company,  10  Irish  Common  Law  Rep.  46,  the  plaintiff  occupied  a  cottage  and 
a  small  [522]  piece  of  land  on  a  level  with  and  abutting  on  a  public  highroad'^  from 
which  a  short  way  or  passage  over  the  plaintiffs  land  afforded  access  to  his  cottage.  A 
railway  company,  in  the  execution  of  the  works  of  their  railway,  lowered  the  public 
highroad  seven  feet,  leaving  the  plaintiff's  land  and  cottage  on  the  edge  of  a  precipice 
of  that  height,  and  thereby  obliging  the  plaintiff  to  make  use  of  a  step-ladder  in  order 
to  obtain  access  from  the  public  highroad  to  the  way  or  passage  leading  over  his  land 
to  his  cottage.  An  action  having  been  brought  by  the  plaintiff  against  the  railway 
company  under  the  Railway  Clauses  Consolidation  Act,  18-1.5  (8  &  9  Vict.  c.  20), 
ss.  .53,  55, — it  was  held  by  the  Exchequer  Chamber,  affirming  the  judgment  of  the 
Queen's  Bench,  that  the  injury  complained  of  being  a  permanent  injury  to  the  plaintiff's 
land,  it  was  the  subject  of  compensation  by  an  arbitrator,  pursuant  to  s.  6,  and  the 
1-1  &  15  Vict.  0.  70.  The  like  was  held  in  Toshey  v.  The  Great  Southern  ani  Western 
Railway  Company,  10  Irish  Law  Rep.  98,  where  the  thing  complained  of  was,  raising  the 
public  highroad  to  the  height  of  ten  feet  opposite  to  the  plaintiff's  house.  In  Glorer 
v.  Tht  Xorth  Stoffoi-dshire  Ilnilway  Company,  16  Q.  \i.  912,  the  plaintiff  was  the  owner  of 
land  appertaining  to  which  was  a  right  of  way  over  a  road.  A  railway  company,  under 
the  provisions  of  their  act,  constructed  a  railway  crossing  the  road,  on  a  level,  and 
erected  gates  on  the  road  at  each  side  of  the  railway,  which  were  kept  locked,  under 
the  pro\isions  of  the  act,  a  servant  of  the  company  (who  resided  between  one  and  two 
hundred  yards  from  the  gate)  keeping  a  key,  and  the  plaintiff  also  having  a  key. 
From  thg  nature  of  the  ground,  a  person  crossing  the  railway  by  the  road  would  not 
see  a  train  coming  in  one  direction  until  it  was  at  a  distance  ordinarily  passed  in  seven- 
teen seconds.  The  plaintiff  claimed  from  the  company  [523]  more  than  501.,  on  the 
ground  that  his  land  was  injuriously  affected,  and  required  them  to  issue  a  warrant  for 
summoning  a  jury.  The  company  not  having  paid  or  issued  their  warrant,  the  plaintiff 
brought  debt  for  the  amount  claimed  ;  and  issue  was  joined  on  a  traverse  of  the  allega- 
tion that  the  land  was  injuriously  affected.  The  jury  found  the  above  facts  specially, 
and  also  that  the  land  was  depreciated  in  value  :  and  it  was  held  that  the  land  was 
injuriously  affected,  within  the  meaning  of  the  Lands  Clauses  Consolidation  Act,  1845, 
and  the  Railways  Clauses  Consolidation  Act,  1845. 

WiLLES,  J.  It  appears  to  me  that  the  decision  of  the  magistrate  in  this  case  was 
right.  "Without  going  the  whole  length  of  Mr.  Raymond's  argument,  that  there  can 
be  no  case  of  compensation  for  damage  under  the  Metropolis  Local  Management  Act, 
unless  there  be  some  structural  injury  to  private  property,  I  am  clearly  of  opinion 
that,  where  the  meti-opolitan  board  are  engaged  in  the  performance  of  a  public  work 
which  renders  it  necessary  to  erect  a  hoarding  or  to  deposit  materials  or  rubbish  in  a 
public  street,  the  mere  fact  that  thereby  the  passage  along  the  street  becomes  more 
difficult  and  inconvenient  to  A.  than  to  B.  and  C,  gives  A.  no  claim  to  compensation 
under  the  act.  The  metropolitan  board  of  works  having  all  the  main  sewers  of  the 
metropolis  vested  in  them,  with  large  powers  to  alter  and  repair  them,  would  prima 
facie  be  entitled,  as  the  commissioners  were  under  the  former  acts,  to  re  construct 
such  sewers  and  to  do  all  things  for  the  proper  and  efficient  performance  of  the  duties 
intrusted  to  them,  without  rendering  themselves  liable  to  any  action.  Neither  will 
any  action  lie  against  the  contractors  who  do  the  work  under  them,  unless  they  are 
guilty  of  some  negligence :  see  The  G'rocers'  Company  v.  Donne,  3  N.  C.  34,  3  Scott, 
3.56. "  In  other  [524]  words,  it  appears  to  me  that,  the  construction  of  the  hoarding 
being  necessary  for  the  due  performance  of  the  woiks  by  the  board,  and  the  obstruc- 
tion not  having  been  more  than  was  necessary,  or  kept  for  an  unreasonable  time, 
would  give  the  appellant  no  cause  of  action,  and  consequently  no  claim  for  compensa- 
tion under  the  act.  Upon  that  short  ground,  I  am  of  opinion  that  the  decision  of  the 
magistrate  was  right,  because  damnum  must  mean  cum  not  sine  injuria.  It  would 
clearly  be  sine  injuria  to  erect  a  hoarding  to  an  extent  and  for  a  period  not  unreason- 
able.    As  Mr.  Raymond  well  observed,  these  temporary  inconveniences  must  from 
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time  to  time  occur  everywhere  :  and,  if  an  action  would  lie  against  the  metropolitan 
board  of  works  each  time  a  sewer  is  opened  foi'  repair,  the  burthen  would  be  intolerable. 
Individuals  must  be  content  to  bear  these  small  inconveniences,  in  consideration  of  the 
general  benefit  to  the  public.  I  express  no  opinion  as  to  whether  or  not  damage  in 
the  13.5th  section  of  the  18  &  19  Vict.  c.  120,  is  confined  to  what  is  called  structural 
damage,  though  I  very  much  incline  to  think  it  is.  It  certainly  is  a  very  nice  ques- 
tion. The  decision  must,  upon  the  whole,  be  confirmed ;  but  I  do  not  think  it  is  a 
case  for  costs. 

Bylks,  J.  I  entirely  agree  with  what  has  fallen  from  my  Brother  Willes.  Though 
one  of  the  judges  who  dissented  from  the  conclusion  arrived  at  by  the  Exchequer 
Chamber  in  llicketts  v.  The  Metropolitan  Railivay  Company,  I  should  be  one  of  the  first 
to  bow  to  the  authority  of  that  decision.  The  case,  however,  has  no  bearing  upon 
the  matter  now  in  hand.  I  agree  with  my  Brother  Willes  that  it  is  not  necessary  for 
us  to  say  what  the  legislature  meant  by  "damage."  My  judgment  rests  upon  this 
ground,  that  the  injury  here  [525]  complained  of,  viz.  the  tempoiary  obstruction  of 
the  public  way,  rendering  the  access  to  the  appellant's  premises  more  inconvenient 
for  a  short  time,  gave  him  no  cause  of  action  and  no  right  to  claim  compen.sation.  As 
a  general  rule,  all  the  Queen's  sal)jects  have  a  right  to  the  free  and  uninterrupted  use 
of  a  public  way  ;  but,  nevertheless,  all  per.sons  have  an  equally  undoubted  right  for  a 
proper  purpose  to  impede  and  obstruct  the  convenient  access  of  the  public  through 
and  along  the  same.  Instances  of  this  interruption  arise  at  ever3^  moment  of  the  day. 
Carts  and  waggons  stop  at  the  doors  of  shops  and  warehouses  for  the  purpose  of  loading 
and  unloading  goods.  Coal-shoots  are  opened  on  the  public  footways  for  the  purpose 
of  letting  in  neces.sary  supplies  of  fuel.  So,  for  the  purpose  of  building,  rebuilding, 
or  repairing  houses  abutting  on  the  public  way  in  populous  places,  hoardings  are 
frequently  erected  inclosing  a  part  of  the  way.  Houses  must  be  built  and  repaired  ; 
and  hoarding  is  necessary  in  such  cases  to  shield  persons  passing  from  danger  from 
falling  substances.  If  this  be  the  right  of  private  persons,  a  fortioi'i  must  it  be  the 
right  of  a  public  body  to  which  extensive  power  is  intrusted  for  the  general  good  of 
all.  On  the  ground,  therefore,  that  the  obstruction  here  was  of  a  temporary  character, 
and  was  done  for  a  proper  purpose,  and  not  continued  for  an  unreasonable  time,  I  am 
of  opinion  that  this  is  not  a  case  for  compensation  under  the  Metropolis  Local  Manage- 
ment Act. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  The  legislature  were  dealing 
with  a  public  body  engaged  in  a  public  work  for  the  public  good,  and  therefore  were 
not  likely  to  have  intended  to  fetter  them  in  such  a  manner  as  to  obstruct  their  general 
usefulness.  Although  the  words  of  the  11th  section  are  large,  1  [526]  do  not  think 
the}'  extend  to  a  case  of  consequential  damage  like  this.  This  damage  is  said  to  have 
arisen  by  reason  of  the  erection  of  the  hoarding  necessary  foi'  repairing  the  sewer  in 
a  public  street  rendering  the  access  to  the  appellant's  premises  inconvenient,  whereby, 
it  is  said,  he  has  sustained  a  loss  not  common  to  the  rest  of  the  public  or  the  rest  of 
the  inhabitants  of  the  particular  street.  The  house  itself  is  not  injured  :  the  appellant's 
premises  are  untouched  :  the  only  damage  complained  of  is  a  consequence,  and  a  remote 
consequence,  of  the  erection  on  a  public  thoroughfare  of  a  hoarding  for  the  perform- 
ance by  the  board  of  an  authorized  work.  If  a  claim  for  compensation  for  such 
damage  can  be  sustained,  I  see  no  reason  why  a  claim  might  not  equally  be  sustained 
for  the  loss  of  lodgers  by  reason  of  noises  or  stenches  arising  from  the  opening  of  the 
sewer.  The  word  "  damage "  must  necessarily  receive  a  more  limited  construction. 
It  must  be  confined  to  something  like  actual  damage  to  property.  That  view  seems 
to  me  to  be  strongly  supported  by  the  collocation  of  the  words  in  the  clause.  The 
words  ha\ing  reference  to  compensation  for  damage  follow  words  which  authorize  the 
board  to  make  such  sewers  and  works,  and  such  diversions  or  alterations  of  any  existing 
sewers  or  works  vested  in  them  under  the  act,  as  they  might  from  lime  to  time  think 
necessary,  and  to  repair  and  maintain  the  sewers  so  vested  in  them:  "and  for  the 
purposes  aforesaid  such  board  shall  have  full  power  and  authority  to  carry  any  such 
sewers  or  works  through,  across,  or  under  any  turnpike  road,  or  any  street  or  place 
laid  out  as  or  intended  for  a  street,  as  well  beyond  as  within  the  limits  of  the 
meti'opolis,  or  through  o?'  under  any  cellar  or  vault  under  the  carriat/e^vai/  or  pavement  of  any 
street,  and  into,  through,  or  under  any  lands  whatsoever  within  or  beyond  the  said  limits, 
making  compensation  [527]  for  any  damage  done  thereby."  As  I  read  the  section, 
"  damage  done  thereby  "  means,  by  passing  through  or  under  any  cellar  or  vault,  or 
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through  or  under  any  lands  whatsoever.  The  great  inconvenience  which  would  result 
from  the  numerous  claims  of  this  sort  which  must  be  constantly  arisin..  affords  a 
strong  argument  against  the  probability  of  the  legislature  having'intended  this  to  be 
a  subject  of  compensation.  And,  reading  the  whole  clause  together,  I  am  clearly  of 
opinion  that  the  case  is  not  within  the  words,  and  consequently  that  the  maoqstrate's 
decision  was  right.  "  ^ ' 

Decision  affirmed,  without  costs. 

Ward,  Public  Officer  of  the  Leeds  Banking  Company  v.  Greenland. 

June  26th,  1865. 

The  declaration  in  an  action  against  the  manager  of  a  banking  company  after  allet^ing 
the  retainer  and  employment  of  the  defendant  and  the  nature  of  his  duties  at 
manager,  stated,  amongst  other  things,  that  he  "  did  not  nor  would  take  due  and 
proper  care  not  to  advance  the  money  of  the  company  to  persons  of  doubtful 
insufficient,  or  bad  means  or  credit,  or  on  doubtful,  insufficient,  or  bad  securities,  or 
to  discount  bad  or  forged  bills  and  notes ;  and  negligently  and  improperly  advanced 
the  money  of  the  company  to  persons  of  doubtful,  insufficient,  and  bad  means  and 
credit,  and  on  doubtful,  insufficient,  and  bad  securities,  and  discounted  and  i-enewed 
bad  and  forged  bills  and  notes,  and  wholly  neglected  to  take  due  and  proper  care 
or  to  use  or  employ  due  and  proper  skill  and  diligence  in  and  about  the  manage- 
ment of  the  affairs  of  the  bank  and  the  discharge  of  the  tluties  of  manager^as 
aforesaid." — Plea  to  so  much  of  the  breach  as  above  set  out,  that  the  deed  of 
settlement  of  the  company  contained  a  clause,  which  provided,  amongst  other 
things,  that  "  none  of  the  directors,  trustees,  or  other  officers  should  be  answerable 
or  accountable  for  the  insufficiency  or  deficiency  of  any  security  or  fund  in  or  upon 
which  the  moneys  of  the  company  might  be  placed  out  or  invested,  or  for  any  loss, 
damage,  or  misfortune  which  might  happen  to  the  moneys,  funds,  effects,  or 
property  of  the  company,  unless  the  same  should  happen  in  consequence  of  the 
ivilful  neglect  or  default  respectively  of  such  director,  trustee,  or  other  officer  of  the 
company ;"  that  the  defendant  was  the  manager  and  an  officer  of  the  said  company 
within  the  meaning  of  the  said  deed  of  settlement,  and  was  employed  as  such  upon 
the  terms  of  the  said  last-mentioned  clause  ;  and  that  the  said  alleged  breaches  to 
which  the  plea  was  pleaded  did  not  happen  by  reason  or  in  consequence  of  the 
wilful  neglect  or  default  of  the  defendant  as  such  manager'  as  aforesaid  : — Held  that 
the  plea  was  a  good  answer  as  to  so  much  of  the  breach  to  which  it  was  pleaded. 

The  first  count  of  the  declaration  stated  that,  before  and  at  the  time  thereinafter 
mentioned,  the  said  Leeds  Banking  Company  was  a  company  formed  under  the  [5281 
provisions  of  the  7  G.  4,  c.  46,  and  duly  incorporated  by  deed  of  settlement  bear-ing 
date  the  19th  of  November,  18.32  ;  that  thereupon  the  defendant,  at  his  request,  and 
for  reward  to  him  in  that  behalf,  was  retained  and  employed  as  the  manager  of  the 
said  company  to  manage  the  affairs  of  the  said  bank,  and  the  defendant  accepted  and 
entered  upon  such  retainer  and  employment,  and  promised  to  porform  the  duties  of 
such  manager  ;  and  thereupon  it  became  and  was  the  duty  of  the  defendant  as  such 
manager  to  cause  to  be  enter-ed  in  the  books  of  the  company  proper  and  corr-ect  entries 
and  accounts  of  all  receipts  and  payments  and  transactions  of  the  company,  and  of 
all  pi'ofits  and  losses  arising  therefrom,  and  of  all  dealings  with  and  investments  of 
the  capital  of  the  said  company,  and  all  moneys  deposited  with  the  said  company ; 
and  to  prepare  for  the  inspection  of  the  dir-ectors  of  the  said  company  from  time  to 
time  true  and  correct  summaries  or  balance-sheets  of  the  affairs  of  the  company  ;  and 
from  time  to  time  to  cause  the  books  of  the  company  to  be  properly  settled,  adjusted, 
and  balanced,  and  to  prepare  full,  true,  and  explicit  statements  and  balance-sheets  of 
the  affairs  of  the  company,  exhibiting  the  debts  and  credits,  and  the  capital  and 
property,  and  the  profits  and  losses  of  the  company,  and  containing  all  matters  and 
things  requisite  for  fully,  truly,  and  explicitly  manifesting  the  state  and  affairs  of  the 
company  ;  and  to  give  "to  the  director-s  of  the  said  company  all  other  information  in 
his  power  necessary  and  proper  to  enable  them  to  make  out  such  full,  tr-ue,  and 
explicit  statements  and  balance-sheets  of  the  affairs  of  the  company  as  aforesaid  ;  and 
from  time  to  time  to  give  information  to  the  dir-ectors  of  all  bad  debts  which  had 
accrued  to  the  said  company,  so  as  to  enable  the  directors  to  distinguish  between  the 
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same  and  the  good  debts  and  assets  of  the  company  ;  and  to  [529]  take  due  and 
proper  care  not  to  advance  the  money  of  the  said  company  to  pei'sons  of  doubtful, 
insufficient,  or  bad  means  or  credit,  or  on  doubtful,  insufficient,  or  bad  securities,  or 
to  discount  or  renew  bad  or  forged  bills  of  exchange  or  promissory  notes  ;  and  to 
take  due  and  proper  care  and  use  and  employ  due  and  proper  skill  and  diligence  in 
and  about  the  management  of  the  afliairs  of  the  said  bank  and  the  discharge  of  the 
duties  of  the  manager  as  aforesaid  :  Breach,  that  the  defendant,  not  regarding  his  duty 
and  promise  in  that  behalf,  did  not  nor  would  cause  to  be  entered  in  the  books  of 
the  said  company  proper  and  correct  accounts  of  all  receipts,  payments,  and  trans- 
actions of  the  said  company,  and  of  all  profits  and  losses  arising  therefrom,  and  of  all 
dealings  with  and  investments  of  the  capital  of  the  said  company,  and  all  moneys 
deposited  with  the  said  company  ;  and  did  not  nor  would  prepare  for  the  inspection 
of  the  directors  of  the  said  company  from  time  to  time  true  and  correct  summaries  or 
balance-sheets  of  the  affairs  of  the  said  company  ;  and  did  not  nor  would  from  time 
to  time  cause  the  books  of  the  said  company  to  be  properly  settled,  adjusted,  and 
balanced ;  and  did  not  nor  Avould  from  time  to  time  prepare  full,  true,  and  explicit 
statements  and  balance-sheets  of  the  affairs  of  the  said  company,  exhibiting  the  debts 
and  credits,  and  the  capital  and  property,  and  the  profits  and  losses  of  the  company, 
and  containing  all  matters  and  things  requisite  for  fully,  truly,  and  explicitly  mani- 
festing the  state  and  affairs  of  the  company ;   and  did  not  nor  would  give  to  the 
directors  of  the  company  all  the  information  in  his  power  for  the  purpose  of  enabling 
them  to  make  out  such  full,  true,  and  explicit  statements  and  balance-sheets  of  the 
affairs  of  the  said  company  as  aforesaid  ;  and  did  not  nor  would  from  time  to  time 
give  information  to  the  directors  of  all  liad  debts  which  had  ac-[530]-crued  to  the  said 
company,  so  as  to  enable  the  directors  to  distinguish  between  the  same  and  the  good 
debts  and  assets  of  the  company ;  and  did  not  nor  would  take  due  and  proper  care 
not  to  advance  the  money  of  the  said  company  to  persons  of  doubtful,  insufficient,  or 
bad  means  or  credit,  or  on  doubtful,  insufficient,  or  bad  securities,  or  to  discount  liad 
or  forged  bills  of  exchange  and  promissory  notes  :  and  the  defendant,  not  regarding 
his  said  duty  and  promise,  caused  to  be  entered  in  the  books  of  the  company  improper 
and  incorrect  entries  and  accounts  of  the  receipts,  payments,  and  transactions  of  the 
company,  of  the  profits  and  losses  arising  therefrom,  and  of  the  dealings  with  and 
investments  of  the  capitial  of  the  said  company,  and  of  the  moneys  deposited  with 
the  said  company  ;  and  prepared  for  the  inspection  of  the  directors  of  the  said  company 
from  time  to  time  false  and  incorrect  summaries  and  balance-sheets  of  the  affairs  of 
the  said  company ;  and  caused  the  books  of  the  company  to  be  settled,  adjusted,  and 
balanced  in  an  improper  and  incorrect  manner,  and  prepared  statement  and  balance- 
sheets  of  the  affairs  of  the  company  which  were  not  full,  true,  or  explicit  statements 
and  balance-sheets,  and  did  not  truly  or  fully  exhibit  the  debts  and  credits  and  the 
capital  and  property  of,  and  the  profits  and  losses  of  the  said  company,  and  which 
did  not  contain  all  matters  and  things  requisite  for  fully,  truly,  and  explicitly  mani- 
festing the  state  and  affairs  of  the  company  ;  and  the  defendant  neglected  and  refused 
to  give  to  the  directors  of  the  said  company,  and  concealed  from  them,  information 
in  his  power  necessaiy  and  proper  to  enable  them  to  make  out  such  full,  true,  and 
explicit  statements  and  balance-sheets  of  the  affairs  of  the  company  as  aforesaid  ;  and 
gave  to  the  directors  insufficient  and  incorrect  information  of  divers  bad  debts  which 
accrued  to  the  said  company,  and  negli-[531]-gently  represented  the  same  to  be  goods 
debts ;  and  negligently  and  improperly  advanced  the  money  of  the  said  company  to 
persons  of  doubtful,  insufficient,  and  bad  means  and  credit,  and  on  doubtful,  insufficient, 
and  bad  securities  :  and  discounted  and  renewed  bad  and  forged  bills  of  exchange 
and  promissory  notes,  and  wholly  neglected  to  take  due  and  proper  care  or  to  use  or 
employ  due  and  proper  skill  and  diligence  in  and  about  the  management  of  the  afl'airs 
of  the  said  bank  and  the  discharge  of  the  duties  of  manager  as  aforesaid  :  and  the  said 
company,  by  reason  of  the  premises,  sustained  great  losses,  and  were  deprived  of  large 
sums  of  money  which  but  for  the  misfeasance  of  the  defendant  they  would  have  gained  ; 
and  the  directors  of  the  said  company  were  induced  to  pay  and  give  to  the  defendant 
divers  large  sums  of  money  which  they  would  otherwise  not  have  paid  or  given  to  him. 
The  second  count  stated  that  the  defendant,  being  manager  of  the  Leeds  Banking 
Company  as  in  the  first  count  mentioned,  and  in  order  to  deceive  the  directors  of  the 
said  bank  as  to  the  true  state  and  condition  of  the  said  bank,  and  to  induce  them  to 
increase  his  salary  and  emoluments  as  such  manager-,  did  falsely  and  fraudulently 
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prepare  and  make,  and  cause  to  be  prepared  and  made,  certain  false  and  fraudulent 
accounts,  balance-sheets,  reports,  and  statements,  and  did  fraudulently  conceal  from 
the  directors  of  the  company  the  true  state  and  condition  of  the  aflairs  of  the  said 
company  and  the  prospects  thereof,  whereby  it  was  made  to  appear  to  the  said  directors 
as  afoi-csaid  that  the  said  company  and  the  aflairs  and  prospects  thereof  wei-e  in  a 
thnvnig  and  flourishmg  condition,  whereas  in  truth  and  in  fact,  as  he  the  defendant 
well  knew,  the  said  company  and  the  affairs  and  prospects  thereof  then  were  in  a  bad 
and  unsatisfactory  condition  ;  and  the  said  directors,  believing  and  relying  on  the  said 
[532]  accounts,  balance-sheets,  reports,  and  statements  being  bona  fide  and  genuine 
and  in  ignorance  of  the  said  fraudulent  concealment  as  aforesaid,  were  induced  to 
increase  the  salary  and  emoluments  of  the  defendant,  and  to  advance  to  tbe  defendant 
divers  large  sums  of  money  by  way  of  remuneration  for  his  supposed  services  to  the 
said  company  :  whereby  and  by  reason  of  the  premises  the  said  company  sustained 
great  losses,  and  were  prevented  from  gaining  large  sums  of  money  which  they  would 
otherwise  have  gained,  and  lost  the  said  salary  and  emoluments  of  the  defendant, 
and  the  money  so  from  time  to  time  advanced  as  aforesaid. 

There  was  also  a  count  for  money  had  and  received  and  for  money  due  upon 
accounts  stated. 

Sixth  plea,  to  the  first  count,  so  far  as  it  charged  that  the  defendant  did  not  nor  would 
take  due  and  proper  care  not  to  advance  the  money  of  the  said  company  to  persons  of 
doubtful,  insufficient,  or  bad  means  or  credit,  or  on  doubtful,  insufficient,  or  bad 
securities,  or  to  discount  bad  or  forged  bills  of  exchange  atid  promissory  notes,  and 
so  far  as  it  charged  that  the  defendant  negligently  and  improperly  advanced  the 
money  of  the  company  to  such  persons  and  on  such  securities,  and  discounted  and 
lenewed  such  bad  and  forged  bills  and  notes,  and  neglected  to  take  due  and  proper 
care  or  to  use  due  and  employ  due  or  proper  skill  or  diligence  in  and  about  the 
management  of  the  aflairs  of  the  said  bank  and  the  discharge  of  his  duties  of  manager 
in  respect  of  the  matters  to  which  the  plea  is  pleaded, — that,  in  the  said  deed  of 
settlement  or  co-partnership  in  the  said  first  count  mentioned,  there  is  contained  a 
clause  in  the  words  and  figures  following,  that  is  to  say,  "That  the  directors,  trustees, 
managei'S,  registered  public  and  other  officers,  and  proprietors  of  the  company  for 
the  time  being,  shall  from  time  to  time  and  [533]  at  all  times  be  saved  harmless  and 
kept  indemnified  by  the  company  from  and  against,  and  it  shall  be  lawful  and  the 
duty  of  the  directors  for  the  time  being,  by  and  out  of  the  funds  and  assets  of  the 
company  under  their  control,  to  replace  and  pay  all  costs,  charges,  losses,  damages, 
and  expenses  which  they  or  any  of  them  shall  or  may  sustain  or  be  put  unto  in  or 
about  the  execution  and  discharge  of  their  respective  trusts  and  oflices,  or  in  or  about 
any  action,  suit,  or  proceeding,  either  at  law  or  in  equity  or  othei  wise  in  which  such 
directors,  trustees,  managers,  officers,  and  other  persons,  or  any  of  them,  shall  or  may 
whilst  acting  in  pursuance  of  these  presents  be  the  plaintitt's  or  defendants,  plaintiff 
or  defendant,  or  be  otherwise  concerned,  or  by  reason  wheieof  they  or  any  of  them 
may  sustain  or  incur  any  loss  or  injury,  unless  the  same  shall  be  sustained  or  incurred  by 
reason  of  the  wilfid  neglect  or  default  of  the  parties  sustaining  or  incurring  the  same  respec- 
tively ;  and  the  amount  of  such  costs,  charges,  losses,  damages,  and  expenses  for  which 
an  indemnity  is  intended  to  be  piovided  by  this  present  clause,  shall  immediately 
after  the  same  shall  be  so  sustained  or  incurred,  and  although  the  same  shall  not  be 
then  ascertained,  attach  as  a  lien  and  chai-ge  upon  the  capital  and  property  of  the 
company,  and  as  such  shall,  as  between  the  parties  to  this  or  any  sultsequent  deed 
or  deeds  of  settlement,  have  priority  over  all  other  claims  and  demands  whatsoever ; 
and  such  lien  or  charge  shall  in  the  first  place  be  satisfied  and  paid  as  far  as  may  be 
out  of  the  said  fund  called  the  reserved  surplus  fund  :  and  none  of  the  said  directors, 
trustees,  or  other  officers,  shall  be  answerable  or  accountable  for  the  others  or  other 
of  them,  nor  for  the  receipts,  acts,  deeds,  or  defaults  (if  any)  of  the  others  or  other  of 
them,  but  each  of  them  with  and  for  his  own  wilful  acts,  deeds,  and  defaults  (if  any) 
only,  or  for  any  person  [534]  or  persons  with  whom  any  money  or  effects  of  the 
company  shall  be  deposited  for  safe  custody  or  otherwise,  or  for  the  insufficiency  or 
deficiency  of  any  security  or  fund  in  or  upon  which  the  moneys  of  the  company  may 
be  placed  out  or  invested,  or  for  any  loss,  damage,  or  misfortune  which  may  happen 
to  the  moneys,  funds,  effects,  or  property  of  the  company,  unless  the  same  shall  happen 
in  consequence  of  tlie  wdful  nei/led  or  default  respectively  of  such  director,  trustees,  or  other 
officer  of  the  company :  "     That  he  the  defendant  was  the  manager  and  an  officer  of  the 
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said  Leeds  Banking  Company  within  the  meaning  of  the  said  deed  of  settlement,  and 
was  employed  as  such  upon  the  terms  of  the  said  last-mentioned  clause  :  And  that 
the  said  alleged  breaches  to  which  the  plea  is  pleaded  did  not  happen  by  reason  or 
in  consequence  of  the  uilfnl  neglect  or  default  of  the  defendant  as  such  manager  as 
aforesaid. 

To  this  plea  the  plaintiff'  demurred,  the  ground  of  demurrer  stated  in  the  margin 
being  "  that  the  indemnity  clause  set  out  in  the  said  plea  does  not  protect  the  defen- 
dant from  liability  for  the  general  negligence  and  misconduct  as  manager  as  to  which 
it  is  pleaded."     Joinder. 

Hannen  (with  whom  was  Mellish,  Q.  C),  in  support  of  the  demurrer  (rt).  The 
first  part  of  the  67th  clause  has  no  bearing  on  this  matter :  it  contemplates  a  trustee 
[535]  or  manager  being  made  party  to  proceedings.  But  the  words  relied  on  are  at 
the  end, — "None  of  the  said  directors,  trustees,  or  other  officers  shall  be  answerable 
or  accountable  for  the  others  or  other  of  them,  nor  for  the  leceipts,  acts,  deeds,  or 
defaults  (if  any)  of  the  others  or  other  of  them,  but  each  of  them  with  and  for  his 
own  imlfitl  acts,  deeds,  and  defaults  (if  any)  only,  or  for  any  person  or  persons  with 
whom  any  money  or  effects  of  the  company  shall  be  deposited  for  safe  custody  or 
otherwise,  or  for  the  insufficiency  or  deficiency  of  any  security  or  fund  in  or  upon 
which  the  moneys  of  the  company  may  be  placed  out  or  invested,  or  for  any  loss, 
daniiige,  or  misfortune  which  may  happen  to  the  moneys,  funds,  effects,  or  property 
of  the  company,  unless  the  same  shall  hapjjen  in  consequence  of  the  wilful  neglect  or  defcmlt 
respectively  of  such  directws,  trustees,  m-  other  officer  of  the  company."  This,  it  is  submitted, 
is  not  applicable  to  a  case  like  this.  The  charge  in  the  declaration  is,  that  the  defen- 
dant has  been  guilty  of  negligence  in  the  performance  of  his  duties  as  manager 
(specifying  the  particular  acts  of  negligence  relied  on),  whereby  loss  has  been  occasioned 
to  the  bank.  It  is  not  sought  to  make  him  responsible  for  any  insufficiency  or 
deficiency  of  any  security  or  fund,  nor  for  any  misfortune  happening  to  the  funds  or 
propertj'  of  the  company ;  but  for  a  negligence  independent  of  and  anterior  to  the 
discoveiy  of  the  insufficiency  or  deficiency  of  the  securities.  The  measure  of  damages 
in  the  two  cases  would  be  entirely  different.  If  he  were  charged  with  negligently 
receiving  a  bill  of  exchange  insufficient  or  forged,  the  measure  of  damages  would  be 
the  [536]  amount  of  the  insufficiency.  But  here  he  is  charged  with  general  negligence 
in  the  management  of  the  affairs  of  the  bank,  and  the  measure  of  damages  would 
be  the  e.vtent  to  which  the  bank  had  been  injuied  by  that  negligence.  A  continual 
disregard  of  the  character  and  credit  of  the  people  he  was  dealing  with  would  neces- 
sarily lead  to  a  loss  of  reputation  in  the  bank,  and  to  pecuniary  loss  from  inability 
to  get  their  securities  re-discounted  by  other  banks.  [Willes,  J.  What  sort  of  case 
do  you  say  this  was  intended  to  meet?]  It  was  intended  to  relieve  the  company's 
officers  from  responsibility  where  they  have,  without  wilful  default  or  misconduct, 
advanced  money  on  securities  which  turn  out  inadequate  or  bad.  [Montague  Smith,  J. 
What  do  you  say  would  be  the  measure  of  damages  here?]  The  extent  to  which 
the  character  and  credit  of  the  bank  had  been  damaged,  apart  from  the  loss  on  the 
securities.  Such  damages  would  be  the  direct  consequence  of  the  defendant's  miscon- 
duct. [Montague  Smith,  J.  In  order  to  prove  negligence,  you  must  go  into  specific 
instances.]  No  doubt.  [Willes,  J.  The  declaration,  you  say,  charges  wilful  neglect 
or  default.  Forgetting  that  a  person  to  whom  he  made  an  advance,  or  for  whom  he 
discounted  a  bill,  had  been  bankrupt,  might  be  inadvertence.  Wilful  neglect  would 
be  going  out  shooting  or  fishing,  instead  of  going  to  business.  The  plea  denies  that 
there  has  been  any  wilful  neglect  or  default.     Montague  Smith,  J.     Can  you  suggest 

(a)  The  points  marked  for  argument  on  the  pait  of  the  plaintiff  were  as  follows  : — 

"1.  That  the  indemnity  clause  relied  on  in  the  sixth  plea  is  not  a  protection 
against  the  negligence  and  misconduct  of  the  defendant  as  to  which  it  is  pleaded  : 

"2.  That  the  first  part  of  the  .said  indemnity  clause  is  altogether  inapplicable  to 
the  present  case : 

"  3.  That  the  latter  part  of  the  said  indemnity  clause  is  not  applicable,  because  it 
is  not  sought  to  make  the  defendant  answerable  or  accountable  as  therein  mentioned, 
but  for  his  general  negligence  and  want  of  care  and  skill  in  the  matters  to  which  the 
said  plea  is  pleaded  : 

"  4.  That  there  is  no  such  legal  distinction  between  neglect  and  tmlfiil  neglect  as 
the  plea  seeks  to  set  up." 
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any  negligence  that  the  plea  does  not  cover?]  Wilful  neglect  is  something  like 
gross  negligence —negligence  with  <in  opprobrious  epithet  prefixed  to  it.  The  charge 
ni tended  to  be  levelled  against  the  defendant  here  is,  general  neglect  and  misconduct 
in  the  management  of  the  affairs  intrusted  to  him.  [Byles,  J.  The  word  "wilful" 
is  used  twice  in  this  clause.  In  the  first  instance,  it  applies  to  defaults  of  other 
persons  ;  in  the  [537]  second,  to  the  individual's  own  acts.]  The  defendant  would 
be  indemnified  from  all  loss,  except  a  loss  ari.sing  from  his  wilful  negligence  •  but  that 
does  not  free  him  from  liability  for  the  breach  of  his  general  duty  to  the  bank. 

Quain,  contra  (a).  Looking  at  the  clause  as  a  whole,  its  meaning  is  obvious.  From 
the  beginning  to  the  end  of  it,  it  is  framed  on  the  idea  that  the  officers  of  the  company 
are  only  to  be  liable  for  the  consequences  of  their  own  wilful  acts  and  defaults.  The 
first  part  of  the  clause  explains  the  latter  part.  The  matter  here  complained  of  falls 
more  particularly  within  the  words  which  free  the  officers  of  the  company  from  respon- 
sibility "for  the  insufficiency  or  deficiency  of  any  security  or  fund  in  or  upon  which 
the  moneys  of  the  company  may  be  placed  out  or  invested,  or  for  any  loss,  damage, 
or  misfortune  which  may  happen  to  the  moneys,  funds,  effects,  or  property  of  The 
company,"  unless  through  wilful  neglect  or  default.  The  charge  in  substance  is, 
laying  out  the  funds  of  the  company  on  insufficient  securities.  [Byles,  J.  According 
to  your  argument,  it  would  have  been  enough  to  say,— "You  shall  not  be  respon.sible 
for  ordinary  negligence,  but  you  shall  for  \vilful  negligence."]  The  rest  is  no  doubt 
superfluous.  [Byles,  J.  It  is  very  serious  to  .say  that  the  defendant  has  not  been 
guilty  of  anything  short  of  u-ilful  negligence.] 

Hannen,  in  reply.  It  never  coukl  be  intended  that  the  officers  of  the  company 
should  be  freed  from  the  [538]  consequences  of  all  negligence  except  that  which  was 
premeditated. 

WiLLES,  .1.  It  may  ver}^  well  be  that  the  court  may  be  pronouncing  judgment  in 
this  case  upon  speculative  facts  :  and  it  may  well  be  doubted  whether  the  clause  in 
question  was  not  intended  to  provide  for  the  case  of  persons  who  were  not  partners 
in  the  bank.  We  must,  however,  give  credit  to  the  plea  "  that  the  defendant  was  the 
manager  and  an  officer  of  the  said  Leeds  Banking  Company  within  the  meaning  of  the 
said  deed  of  settlement,  and  was  employed  as  such  upon  the  terms  of  the  .said  last- 
mentioned  clause  ;  and  that  the  said  alleged  breaches  to  which  the  plea  is  pleaded  did 
not  happen  by  reason  or  in  consequence  of  the  wilful  neglect  or  default  of  the  defen- 
dant as  such  manager."  Taking  that  clause  to  express  the  terms  upon  which  the 
defendant  was  engaged  as  manager,  I  find  that  the  company  undertake  to  indemnify 
him  against  liability  for  the  insufficiency  or  deficiency  of  any  security  or  fund  in  or 
upon  which  the  moneys  of  the  company  might  be  placed  out  or  invested,  or  for  any 
loss,  damage,  or  misfortune  which  might  happen  to  the  moneys,  funds,  effects,  or 
property  of  the  company,  unless  the  same  should  happen  in  consequence  of  his  wilful 
neglect  or  default ;  and,  taking  the  averment  in  the  declaration,  that  the  defendant 
did  not  take  due  and  proper  care  not  to  advance  the  money  of  the  company  to  persons 
of  doubtful,  insufficient,  or  bad  means  or  credit,  or  on  doubtful,  insufficient,  or  bad 
securities,  or  to  discount  bad  or  forged  bills  of  exchange  and  promissory  notes,  but 
that  he  negligently  and  improperly  advanced  the  money  of  the  company  to  persons 
of  doubtful,  insuffi'cient,  and  bad  means  and  credit,  and  on  doubtful,  insufficient,  and 
bad  securities,  and  discounted  and  renewed  bad  and  forged  bills  of  [539]  exchange 
and  promissory  notes,  and  wholly  neglected  to  take  due  and  proper  care  or  to  use  or 
employ  due  and  proper  .skill  and  diligence  in  and  about  the  management  of  the  affairs 
of  the  bank  and  the  discharge  of  the  duties  of  manager, — it  follows  that  on  the  record 
it  appears  that  the  defendant  has  been  guilty  of  no  wilful  neglect,  and  that  he  entered 
into  the  service  of  the  company  upon  the  terms  that  he  was  to  be  indemnified  against 
the  consequences  of  all  losses  which  did  not  result  from  his  own  wilful  neglect  or 
default.  That  necessarilv  includes  claims  on  the  part  of  the  company.  Wilful  neglect 
or  default  being  negatived  by  the  plea,  it  follows  that  upon  this  part  of  the  record 
the  defendant  is  entitled  to  judgment. 

Byles,  J.     I  have  nothing  to  add  to  what  has  fallen  from  my  Brother  Willes. 

(a)  The  point  marked  for  argument  on  the  part  of  the  defendant  was  as  follows  :— 
"  That  the  clause  in  the  deed  of  settlement  expressly  refers  to  such  negligence  as 

that  charged  in  the  declaration,  and  makes  the  defendant  liable  only  for  taljul  neglect 

or  default." 

C.  P.  XXII.— 29 
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Montague  Smith,  J.  I  also  think  the  defendant  is  entitled  to  judgment  on  this 
demurrer.  As  I  read  the  sixth  plea,  it  is  confined  to  that  part  of  the  declaration 
which  charges  the  defendant  as  manager  with  negligently  advancing  the  money  of  the 
company  to  persons  of  doubtful,  insufficient,  or  bafi  means  or  credit,  and  on  doubtful, 
insufficient,  or  bad  securities,  and  discounting  and  I'enewing  l.iad  and  forged  bills.  It 
must  be  assumed  upon  this  record  that  what  the  defendant  did  was  done  without  any 
wilful  neglect  or  default.  It  may  have  been  done  negligently,  that  is,  without  due 
and  proper  care.  It  seems  to  me  that  the  clause  of  the  deed  of  settlement  which  is 
set  out  in  the  plea,  and  which  is  averred  to  have  been  incorporated  in  the  terms  of 
the  defendant's  engagement  as  manager,  was  intended  to  protect  the  officers  of  the 
company  against  liability  for  losses  accruing  otherwise  than  through  their  wilful 
neglect  and  default.  Mr.  Hannen  felt  the  [540]  full  force  of  the  difficulty.  He 
admitted  that  the  manager  would  not  be  liable  for  the  losses  sustained  upon  the 
specific  securities,  but  insisted  that  he  would  be  liable  for  negligence  in  taking  them. 
But  then  arises  the  other  difficulty  ;  what  would  be  the  measure  of  damages  ?  Upon 
the  whole,  it  seems  to  me  that  the  intention  of  the  clause  was,  that  the  officers  of  the 
company  should  not  be  liable  for  losses  arising  from  ordinary  want  of  care,  but  only 
for  something  like  intentional  negligence  or  wilful  disregard  of  the  duties  of  their 
office.  If  the  evidence  at  the  trial  should  be  such  as  Mr.  Hannen  suggests, — a  long 
series  of  negligent  acts, — that  might  wai'iant  the  jury  in  coming  to  the  conclusion 
that  the  defendant  had  not  been  guilty  of  mere  forgetfulness  or  want  of  care,  but  of 
something  which  amounted  to  wilful  neglect.  Upon  the  whole,  reading  the  plea  as  I 
do,  it  seems  to  me  to  afford  a  good  answer  to  so  much  of  the  declaration  as  it  professes 
to  answer. 

Judgment  for  the  defendant. 


Henderson  and  Another  v.  Bamber.    June  27th,  1865. 

[S.  C.  35  L.  J.  C.  P.  65.     Referred  to,  Andrew  v.  Swansea  Benefit  Building  Society, 

1880,  50  L.  J.  C.  P.  432.] 

1.  No  appeal  lies  to  this  court  from  the  county-court,  in  respect  of  an  order  made  in 
exercise  of  its  powers  in  a  winding-up  proceeding  under  the  I7th  section  of  the 
Industrial  and  Provident  Societies  Act,  1862,  25  &  26  Vict.  c.  87. — 2.  Whether 
the  county-court,  under  the  authority  conferred  upon  it  by  that  statute,  has  power 
to  make  an  order  restraining  proceedings  in  the  Liverpool  Passage  court  against  a 
member  of  an  industrial  society  registered  under  the  25  &  26  Vict.  c.  89,  \vhich  is 
being  wound  up  in  the  county-court  by  virtue  of  the  jurisdiction  conferred  upon  it 
by  the  25  &  26  Vict.  c.  87,  s.  \7,—qua:re? 

This  was  an  appeal  from  an  order  of  Wheeler,  Serjt.,  one  of  the  judges  of  the 
county-court  of  Lancashire,  holden  at  Liverpool,  restraining  the  appellants  from 
further  proceeding  in  an  action  brought  by  them  against  the  respondent  under  the 
following  circumstances  : — 

1.  The  Liverpool  Equitable  Co-operative  Society  for  [541]  several  years  prior  to 
the  17th  of  December,  1862,  carried  on  business  in  Liverpool,  being  a  society  formed 
and  registered  under  the  Industrial  and  Provident  Societies  Act,  1852. 

2.  On  the  17th  of  December,  1862,  the  society  obtained  a  certificate  of  registra- 
tion under  the  Industrial  and  Provident  Societies  Act,  1862,  under  the  style  of  "The 
Liverpool  Equitable  Co-operative  Society,  Limited." 

3.  The  respondent  was  a  member  of  the  society  before  such  registration,  and  con- 
tinued a  member  thereof  aftei'  registration  in  respect  of  the  interests  which  he  had 
therein  before  registration. 

4  On  the  16th  of  April,  1863,  winding-up  orders  under  the  said  act  of  1862  and 
the  Companies  Act,  1862,  were  made  by  the  said  county-court  upon  the  said  petition 
of  the  said  Liverpool  Equitable  Co-operative  Society,  Limited,  and  the  petition  of  one 
James  Neville,  a  creditor  of  the  society,  in  respect  of  debts  incurred  both  before  and 
after  the  registi'ation  of  the  society. 

5.  The  appellants  had  supplied   the  society   with   goods  both   before  and  after 
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registration  ;  and,  at  the  last-mentioned  date,  the  account  as  stated  by  the  appellants 
was  as  under  : —  ^^ 

"  1862.     Oct.     8.  To  goods  £38     6  3  payable  Dec.    31 

Nov.  12.  „            52  IS  .5        „       Feb.    12 

I'ec.     3.  „            50     5  5       „        March  3     £141   10     1 
Cr. 

1862.  Dec.    3.  By  goods  .             .             .£863 

1863.  Jan.    7.  '  „          .             .             .       4  10     3 

By  cash    .  .  .      20     0     0 

£32  16     6 


£108  13     7 


Goods  supplied  and  cash  paid  for  duty  after  registration        £20     5  11 
Less  cash,  on  account      .  .  .  .  .  15     0     0 


£5     5  11" 


[542]  6.  The  respondent  has  been  declared  a  contributory,  and  has  had  calls 
made  upon  him  under  the  winding-up  to  the  full  extent  of  his  interest  in  the  society 
as  a  limited  one  under  the  act  of  1862. 

7.  The  appellants  claimed  to  prove  against  the  society  under  the  winding  up  for 
the  whole  of  the  said  sum  of  1131.  19s.  6d.,  and  they  were  admitted  to  prove  in  respect 
thereof ;  but  no  dividend  has  yet  been  received  by  the  appellants. 

8.  The  appellants,  on  the  23rd  of  February,  1865,  issued  their  vvi-it  against  the 
defendant  out  of  the  court  of  Passage  of  the  borough  of  Liverpool,  for  the  sum  of 
1081.  13s.  7d.,  as  being  the  balance  of  their  account  for  goods  supplied  before 
registration. 

9.  The  respondent  thereupon  applied  to  the  judge  to  restrain  proceedings. 

10.  On  behalf  of  the  appellants  it  was  contended  that  the  judge  had  no  such 
power. 

11.  On  the  27th  of  March  last,  the  judge  made  his  order  restraining  the  appel- 
lants, and  ordered  them  to  pay  the  costs  of  the  said  application  and  order. 

The  question  for  the  opinion  of  the  court,  supposing  the  court  to  consider  that 
the  right  of  appeal  exists,  is,  whether  the  county-court  had  power  to  make  the  order 
now  appealed  from. 

The  costs  of  and  incident  to  the  obtaining  of  the  order  and  to  the  appeal  there- 
from were  to  abide  the  event  of  the  appeal. 

Macnamara  (with  whom  was  Hopwood),  for  the  appellants  (a).  The  question  in 
this  case  arises  upon  the  [543]  Industrial  and  Provident  Societies  Act,  15  &  16  Vict. 
c.  31,  as  amended  by  subsequent  acts.  [Willes,  J.  The  county-court  judge  has 
issued  an  injunction  against  a  proceeding  in  the  Passage  court.  The  society  is  being 
wound  up  in  the  county-court  under  the  Companies  Act,  1862,  25  &  26  Vict.  c.  89  : 
and  the  question  is  whether  the  judge  had  power  to  make  such  an  order,  and  whether 
any  appeal  lies.]     Those  are  the  questions.     The  1 7th  section  of  the  Industrial  and 

(a)  The  points  marked  for  argument  on  the  part  of  the  appellants  were  as 
follows  ; — 

"  1.  That  the  right  of  appeal  exists,  and  that  this  court  is  the  proper  court  of 
appeal  under  the  17th  section  of  the  Industrial  and  Provident  Societies  Act,  1862, 

25  &  26  Vict.  c.  87,  s.  17,  and  the  Companies  Act,  1862,  25  &  26  Vict.  c.  89, 
s.  124: 

"  2.  That  the  power  of  the  county-court  can  be  derived  solely  from  some  statutory 
enactment,  and  that  neither  the  Industrial  and  Provident  Societies  Act,  1862,  25  & 

26  Vict.  c.  87,  s.  17,  nor  the  aforesaid  Companies  Act,  1862,  25  &  26  Vict.  89,  s.  124, 
confer  any  such  power  as  that  alleged  by  the  respondent  and  assumed  by  the  county- 
court  ;  and  that  the  mere  registration  of  the  company  as  a  limited  company  cannot 
take  away  the  rights  of  a  creditor  of  the  unlimited  company,  at  all  events  so  far  as 
regards  goods  delivered  before  registration :  ,  ,    •  , 

"  3.  That  the  fact  of  proving  against  the  estate  of  the  company,  and  being  wrongly 
admitted,  is  no  bar  to  the  suit  which  has  been  restrained." 
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Provident  Socioties  Act,  1862,  -25  &  26  Vict.  c.  87,  enacts  that  "any  society  regis- 
tered under  this  act  may  be  wound  up  either  by  the  court  or  voluntarily,  in  the  same 
manner  and  undei'  the  same  circumstances  under  and  in  which  any  company  may  be 
wound  up  under  any  acts  or  act  for  the  time  being  in  force  foi-  winding  up  companies  ; 
and  all  the  pro\isions  of  such  acts  or  act  with  respect  to  winding  up  shall  apply  to 
such  society,  with  this  exception,  that  the  court  having  jurisdiction  in  the  winding-up 
shall  be  the  county-court  of  the  district  in  which  the  office  of  the  society  is  situate." 
This  act,  which  passed  on  the  7th  of  August,  1862,  repealed  the  former  act  relating 
to  industrial  and  provident  societies  ;  and,  until  that  act  came  into  operation,  this 
society  w^as  an  irregular  partnership  only  until  it  was  registered,  which  [544]  was  on 
the  itth  of  December,  1863.  All  the  goods  for  the  recovery  of  the  price  of  which 
the  action  was  brought  in  the  Passage  court  were  supplied  between  the  8th  of  October 
and  the  3rd  of  December,  1862  ;  and  the  order  for  winding-up  was  made  on  the  16th 
of  April,  1 863.  The  action  in  the  Passage  court  commenced  on  the  23rd  of  February, 
1865,  and  the  order  for  the  injimetion  was  made  on  the  27th  of  March,  186.5.  Now, 
the  county-court  could  only  have  power  to  make  that  order  under  some  statutory 
enactment.  [Montague  Smith,  J.  It  will  be  said  on  the  other  side  that  the  power 
is  incidental  to  the  power  of  winding  up.]  A  mere  partnership  cannot  be  wound  up. 
[Willes,  J.  An  unregistered  company  may :  25  &  26  Vict,  c  89,  ss.  200  et  seq.] 
This  is  a  society  registered  under  the  act ;  and  the  winding-up  order  treats  it  as  a 
limited  company  (a).  The  197th  section, — which  enacts  that  "the  court  may  at  any 
time  after  the  presentation  of  a  petition  for  winding-up  a  company  registered  in 
pursuance  of  this  part  (\ii.)  of  this  act,  and  before  making  an  order  for  winding  up 
the  company,  upon  the  application  by  motion  of  any  creditor  of  the  company,  restrain 
further  proceedings  in  any  action,  suit,  or  legal  proceeding  against  any  contributory 
of  the  company,  as  well  as  against  the  company,  as  hereinbefore  provided,  upon  such 
terms  as  the  court  thinks  fit," — only  applies  where  an  action  is  brought  in  respect  of 
a  debt  incurred  by  the  company  as  a  joint-stock  company,  and  not  by  a  mere  partner- 
ship. In  Dean  v.  Mellard,  15'  C.  B.  (N.  S.)  19,  it  was  held  that  "the  effect  of  the 
repeal  of  the  former  acts  by  the  25  &  26  Vict.  c.  87,  was  to  render  the  members 
individually  liable  to  be  sued  in  respect  of  contracts  made  by  the  society  prior  to  the 
passing  of  the  repealing  act,  for  which  no  action  was  then  pending.  [Byles,  J.  There 
[545]  was  no  winding-up  there.  Here  the  defendant  was  within  the  jurisdiction  of 
the  winding-up  court ;  and  the  debt  also.]  Here  the  company  are  not  liable  for  the 
debt.  This  is  a  claim  against  a  member  individually,  not  against  the  company.  If 
the  proceeding  is  to  be  restrained  at  all,  it  should  have  been  by  the  court  in  which 
the  action  was  brought,  as  in  Thomas  v.  IVelh,  16  C  B.  (N.  S.)  508.  Here,  one  court 
is  put  in  conflict  with  another,  whose  jurisdiction  is  not  inferior.  [Byles,  J.  In 
Thomas  v.  IVells,  the  proceeding  was  in  a  superior  court.]  The  contention  there  was, 
that  the  proper  court  to  which  to  apply  for  a  stay  of  the  proceedings  was  the  court 
in  which  the  winding-up  order  was  made.  But  i3yles,  J.,  in  giving  judgment,  said  : 
"The  Master  of  the  Rolls  has  no  jurisdiction  over  the  proceedings  of  this  court:  all 
he  can  do  is,  to  operate  upon  the  person  of  the  plaintift'  and  to  restrain  him  under 
pain  of  contempt.  The  more  natural  course  I  conceive  to  be  that  the  court  in  which 
the  action  is  brought  should  stay  the  proceedings,  when  it  is  made  to  appear  that  the 
action  is  brought  in  violation  of  an  act  of  parliament."  That  is  a  distinct  authority 
to  shew  that  the  county-court  was  not  the  proper  court  to  apply  to  to  stay  the  pro- 
ceedings in  the  Passage  court.  "The  court,"  under  s.  81  of  the  Companies  Act,  1862, 
means  the  high  court  of  Chancery,  though  jurisdiction  in  the  winding-up  is  by  s.  17 
of  the  Industrial  and  Provident  Act,  1862,  given  to  the  county-court.  [Byles,  J. 
By  s.  17  of  the  last-mentioned  act,  the  county-court  judge  is  made  the  judge  in  equity 
for  all  purposes  connected  with  the  winding-up.  The  court  of  Chancery  "might  have 
stayed  the  proceedings  in  the  Passage  court.  I  should  think  that  power  Was  intended 
to  be  given  to  the  county-court,  under  this  act.]  The  case  of  Re  the  Sheffield  and 
Hallenshire  Aritimt  Order  of  Foresters'  [546]  Co-operatire  and  Industrial  Society  {Limited), 
12  I.aw  T.  (N.  S.)  335,  shews  that  the  turning  this  partnership  into  a  registered  com- 
pany cannot  affect  the  rights  of  the  creditors.  The  next  question  is,  whether  an 
appeal  lies.  That  depends  upon  the  construction  to  be  put  upon  the  17th  section  of 
the  25  &  26  Vict.  c.  87,  and  the  124th  section  of  the  25  &  26  Vict.  e.  89.     The  former 


(a)  The  order  was  not  set  out  in  the  case. 
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enacts  "  that  any  society  registered  under  this  act  may  be  wound  up  either  by  the 
court  or  voluntarily,  in  the  same  manner  and  under  the  same  circumstances  under  and 
in  which  any  company  may  be  wound  up  under  any  acts  or  act  for  the  time  being  in 
force  for  winding  up  companies  ;  and  all  the  provisions  of  such  acts  or  act  with 
respect  to  winding-up  shall  apply  to  such  society,  with  this  exception,  that  the  court 
having  jurisdiction  in  the  winding-up  shall  be  the  county-court  of  the  district  in  which 
the  office  of  the  society  is  situate."  And  the  latter  enacts  that  "re-hearings  of  and 
appeals  from  any  order  or  decision  made  or  given  in  the  matter  of  the  winding-up 
of  a  company  by  any  court  having  jurisdiction  under  this  act,  may  be  had  in  the 
same  manner  and  subject  to  the  same  conditions  in  and  subject  to  which  appeals  may 
be  had  from  any  order  or  decision  of  the  same  court  in  cases  within  its  ordinary 
jurisdiction." 

K.  G.  Williams  (with  whom  was  C.  Hardy),  contra,  was  stopped  by  the  coui't  (a). 

WiLLES,  J.  I  am  of  opinion,  upon  the  second  point,  that  this  appeal  should  be 
dismissed.  The  matter  ap-[547]-pealed  against  does  not  appear  to  me  to  be  one 
which  it  is  competent  for  this  court  to  entertain.  The  only  enactment  upon  which 
reliance  could  be  placed  in  order  to  sustain  the  affirmative  of  the  proposition  is,  the 
17th  section  of  the  Industrial  and  Provident  Societies  Act,  1862,  25  &  26  Vict.  c.  87, 
which  enacts  that  "any  society  registered  under  this  act  may  be  wound  up  either  by 
the  court  or  voluntarily,  in  the  same  manner  and  under  the  same  circumstances  under 
and  in  which  any  company  may  be  wound  up  under  any  acts  or  act  for  the  time  being 
in  force  for  winding  up  companies."  This  language  is  large  enough  to  include  the  act 
passed  in  the  same  session  (c.  89).  The  clause  goes  on, — "and  all  the  provisions  of 
such  acts  or  act  with  respect  to  winding  up  shall  apply  to  such  society,  with  this 
exception,  that  the  court  having  jurisdiction  in  the  winding-up  shall  be  the  county- 
court  of  the  district  in  which  the  office  of  the  society  is  situate."  Thus,  all  the  pro- 
visions as  to  winding  up  companies,  either  voluntarily  or  compulsorily,  under  the 
Companies  Act,  1862,  2-5  &  26  Vict.  c.  89,  may  be  applied,  so  far  as  they  are  applicable, 
to  a  society  registered  under  the  2.5  &  26  Vict.  c.  87  :  and  the  county-court  may 
exercise  all  the  powers  given  in  Part  IV.  of  the  first-mentioned  act.  Now,  it  is 
material  to  see  what  those  powers  are,  and  by  whom  they  were  to  be  exercised. 
By  s.  82,  the  power  is  to  be  put  in  motion  by  a  petition  ;  which  is  to  be  filed  in 
the  court  of  Chancery,  or  a  similar  jurisdiction  :  s.  83.  The  first  order  to  be  made 
is  an  order  for  winding  up  the  company  :  s.  86.  By  s.  92,  official  liquidators  are  to 
be  appointed,  whose  duties  are  defined  by  s.  95.  Then  follow  various  provisions 
defining  the  powers  ordinary  and  extraordinary  of  the  court.  Amongst  these  latter 
is  s.  124,  which  relates  to  appeals  from  orders.  It  enacts  that  "re-hearings  of  and 
appeals  from  any  order  or  decision  [548]  made  or  given  in  the  matter  of  the  winding- 
up  of  a  company  by  any  court  having  jurisdiction  under  this  act,  may  be  had  in  the 
same  manner  and  subject  to  the  same  conditions  in  and  subject  to  which  appeals  may 
l)e  had  from  any  order  or  decision  of  the  same  court  in  cases  within  its  ordinary 
jurisdiction  ;  subject  to  this  restriction,  that  no  such  re-hearing  or  appeal  shall  be 
heard  unless  notice  of  the  same  is  given  within  three  weeks  after  any  order  complained 
of  has  been  made,  in  manner  in  which  notices  of  appeal  are  ordinarily  given  according 
to  the  practice  of  the  coui't  appealed  from,  wnless  such  time  is  extended  by  the  court 
of  appeal ;  Provided  that  it  shall  be  lawful  for  the  Lord  Wai-den  of  the  Stannaries,  by 
a  special  or  general  order,  to  remit  at  once  any  appeal  allowed  and  regularly  lodged 
with  him  against  any  order  or  decision  of  the  vice-warden  made  in  the  matter  of  a 
winding-up,  to  the  court  of  appeal  in  Chancery,  which  court  shall  thereupon  hear  and 
determine  such  appeal,  and  have  power  to  require  all  such  certificates  of  the  vice- 
warden,  records  of  proceedings  below,  documents,  and  papers,  as  the  Lord  \\  arden 
would  or  might  have  required  upon  the  hearing  of  such  appeal,  and  to  exercise  all 
other  the  jurisdiction  and  powers  of  the  Lord  Warden  specified  in  the  18  &  19  ^'^t; 
c.  32 ;  and  any  order  so  made  by  the  court  of  appeal  in  Chancery  shall  be  fanal. 

(a)  The  points  marked  for  argument  on  the  part  of  the  respondents  were  as 

follows : —  r    ,  ..  •    1 

"  1.  That  no  appeal  lies  to  this  court  from  the  decision  of  the  county-court  judge 

upon  the  matter  in  question.  ^  •   j 

"  2.  That  it  was  within  the  jurisdiction  and  power  of  the  county-court  judge  to 

make  the  order  in  question." 
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Down  to  this  point,  the  junsdiction  is  one  which  is  to  be  exercised  only  by  the  court 
of  Chancery.  It  is  necessary  to  bear  that  in  mind,  in  considering  whether  the  124th 
section  of  the  25  &  26  Vict.  c.  89,  conjointly  with  the  17th  section  of  the  2.5  &  26 
Vict.  c.  87,  can  give  an  appeal  to  a  court  of  common  law,  which  has  neither  an  appel- 
late nor  original"  jurisdiction  in  respect  of  the  25  &  26  Vict.  c.  89.  I  do  not  say  that 
an  appeal  may  not  be  given  by  implication  :  but  I  think  it  extremely  unlikely  that 
the  legislature  [549]  sliould  liave  intended,  under  the  general  words  in  the  17th 
section  of  the  25  &  26  Vict.  c.  87,  to  give  an  appeal  by  implication  to  a  court  having 
no  jurisdiction  whatever  under  the  L'5  &  26  Vict.  c.  89.  The  objection  acquires 
additional  force  from  the  very  first  words  of  the  124th  section,— "  Re-hearings  of  and 
appeals  from  any  order  or  decision  made  or  given  in  the  matter  of  the  winding-up  of 
a  company  by  any  court  having  jurisdiction  under  this  act,  may  be  had  in  the  same 
manner  and  subject  to  the  same  conditions  in  and  subject  to  which  appeals  may  be 
had  from  any  order  or  decision  of  the  same  court  in  cases  within  its  ordinary  jurisdic- 
tion." Here  you  have  a  section  which  is  dealing  with  a  jurisdiction  in  which  every 
order  for  the  winding-up  of  a  company  from  the  beginning  to  the  end  may  be  the 
subject  of  appeal.  /Vnd  it  is  impossible  for  us  to  assume  a  jurisdiction  of  this  sort, 
unless  we  are  prepared  to  assume  it  over  all  orders  in  a  winding-up  proceeding  from 
the  Hrst  to  the  last.  There  are  many  other  reasons  why  an  appeal  should  not  lie  to 
this  court.  I  will  particularly  advert  to  two.  Appeals  from  the  county-coi.rt  to  the 
superior  courts  of  common  law  are  given  in  a  cause  or  action  (13  &  14  Vict.  c.  61, 
s.  14),  or  an  interpleader  (19  &  20  Vict.  c.  108).  That  clearly  means  a  cause  or  action 
in  the  county-court ;  whereas,  the  order  in  question  affects  a  proceeding  in  the  Passage 
court.  The  appellate  jurisdiction  given  to  the  superior  courts  by  the  statutes  referred 
to  can  have  no  application  to  proceedings  of  that  description.  But,  in  the  next  place, 
this  court  and  the  other  superior  courts  are  not  courts  of  appeal  from  the  county- 
court  in  causes  which  are  within  its  ordinary  jurisdiction,  but  only  in  respect  of 
certain  specified  things.  In  respect  of  small  matters,  it  was  originally  intended  that 
there  should  be  no  appeal.  The  original  jurisdiction  of  the  county-court  was  defined 
by  the  58th  section  of  the  9  &  10  Vict.  c.  95,  which  enacts  [550]  that  "all  pleas  of 
personal  actions,  where  the  debt  or  damage  claimed  is  not  more  than  201.,  whether  on 
balance  of  account  or  otherwise,  may  be  holden  in  the  county-court,  without  writ ; 
and  all  such  actions  brought  in  the  said  court  shall  be  heard  and  determined  in  a 
summary  way  in  a  court  constituted  under  this  act,  and  according  to  the  provisions 
of  this  act :  Provided  always  that  the  court  shall  not  have  cognizance  of  any  action 
of  ejectment,  or  in  which  the  title  to  any  corporeal  or  incorporeal  hereditaments,  or 
to  any  toll,  fair,  market,  or  franchise  shall  be  in  question,  or  in  which  the  validity  of 
any  devise,  bequest,  or  limitation  under  any  will  or  settlement  may  be  disputed,  or 
for  any  malicious  prosecution,  or  for  any  libel  or  slander,  or  for  criminal  conversation, 
or  for  seduction  or  breach  of  promise  of  marriage."  When  the  jurisdiction  of  the 
county-court  was  extended  from  201.  to  501.  in  respect  of  contracts,  and  from  51.  to 
201.  in  respect  of  torts,  by  the  13  &  14  Vict.  c.  61,  an  appeal  was  given,  by  s.  14,  in 
these  words, — "  If  either  party  in  any  cause  of  the  amount  to  which  jurisdiction  is 
given  to  the  county-courts  by  this  act,  shall  be  dissatisfied  with  the  determination  or 
direction  of  the  said  court  in  point  of  law,  or  upon  the  admission  or  rejection  of  any 
evidence,  such  party  may  appeal  from  the  same  to  any  of  the  superior  courts  of 
common  law  at  Westminster."  Then  follows  a  provision  for  notice  and  for  security 
to  be  given  by  the  party  appealing:  and  the  section  goes  on, — "and  the  said  court  of 
appeal  may  either  order  a  new  trial  on  such  terms  as  it  thinks  fit,  or  may  order 
judgment  to  be  entered  for  either  party,  as  the  case  may  be,  and  may  make 
such  order  with  respect  to  the  costs  of  the  said  appeal  as  such  court  may  think 
proper ;  and  such  orders  shall  be  final."  Thus,  the  appeal,  when  given,  is  not  from 
an  order  of  the  court  made  in  the  exercise  of  its  ordinary  jurisdiction,  but  only 
[551]  where  it  is  dealing  with  a  point  of  law  or  a  matter  of  judicial  procedure.  Then, 
the  68th  section  of  the  19  &  20  Vict.  c.  108,  gives  an  appeal  in  some  cases  where  none 
was  given  by  the  13  &  14  Vict.  c.  61,  s.  14.  It  enacts  that  "an  appeal  from  the 
decision  of  a  county-court,  on  the  same  grounds  and  subject  to  the  same  conditions  as 
are  provided  by  the  14th  section  of  the  13  &  14  Vict.  c.  61,  shall  be  allowed  in  all 
actions  of  replevin  where  the  amount  of  rent  or  damage  exceeds  201.,  and  in  all  actions 
for  the  recovery  of  tenements  where  the  yearly  rent  or  value  of  the  premises  exceeds 
2ul.,  and  in  proceedings  in  interpleader  where  the  money  claimed  or  the  value  of  the 
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goods  or  chattels  claimed,  or  of  the  proceeds  thereof,  exceeds  201.,  and  in  all  actions 
where  the  parties  agree  that  the  court  shall  have  jurisdiction."  These  latter  words 
throw  light  upon  what  goes  before.  Therefore  the  probabilities  which  suggest  them- 
selves to  the  mind  when  the  question  is  first  presented  to  it,  are  precisely  in  accordance 
with  what  the  language  of  the  legislature  is  found  to  indicate.  It"  would  require 
direct  language  to  shew  this  court  to  be  a  court  of  appeal  in  a  matter  which  is  properly 
and  only  within  the  jurisdiction  of  the  court  of  Chancery.  Construing  the  section  of 
the  act  of  parliament  in  question  by  the  light  afforded  by  those  to  which  I  have 
referred,  it  seems  to  me  that  this  court  has  no  power  to  entertain  this  appeal,  and 
therefore  that  it  must  be  dismissed.  I  avoid  expressing  any  opinion  upon  the  validity 
of  the  order,  or  its  eti'ect,  because,  in  the  particulars  1  ad\"erted  to  in  the  course  of 
the  argument,  we  are  not  in  possession  of  materials  to  enable  us  to  form  a  decisive 
judgment.  The  ground  upon  which  I  dispose  of  the  case  is  this,  that  no  appeal  lies 
to  this  court  from  the  county-court,  in  respect  of  an  order  made  in  the  e.xercise  of  its 
powers  in  a  winding-[552]-up  proceeding  under  the  17th  section  of  the  Industrial  and 
Provident  Societies  Act,  1862. 

Byi-ES,  J.  I  entirely  concur  in  the  ground  upon  which  my  Brother  Willes  has 
rested  his  judgment.  I  cannot  help  thinking  that,  if  we  were  to  go  further,  some 
things  would  appear  to  be  plain.  It  is  plain  that  the  county-court  has  jurisdiction  in 
the  case  of  registered  societies.  This  person  was  a  member  both  of  the  original  society 
and  of  the  registered  society.  The  latter  had  all  the  property  of  the  former.  We 
are  called  upon  to  stay  the  proceedings  under  an  order  made  in  a  matter  in  which  the 
county-court  had  jurisdiction  to  make  an  order.  We  have  not  the  order  before  us. 
It  is  difficult,  therefore,  to  say  whether  it  was  one  which  it  was  competent  to  the 
court  to  make.  We  have  no  information  as  to  what  is  the  state  of  the  assets  of  the 
company.  We  cannot  therefore  say  that  the  county-court  judge  had  not  jurisdiction 
to  wind  up  this  society  so  as  to  include  the  debt  in  question.  If  he  had  jurisdiction, 
and  had  not  power  to  stay  the  proceedings  in  the  Passage  court,  his  jurisdiction  would 
be  futile.  I  will  only  venture  to  say  this  much,  that,  as  far  as  I  have  any  information 
on  the  subject,  I  see  nothing  to  satisfy  me  that  the  judge  was  wrong, 

Montague  Smith,  J.,  had  gone  to  Chambers. 

Appeal  dismissed. 

[553]    The  City  of  Dxjblin  Steam-Packet  Company  v.  Thompson. 

July  10th,  186.5. 

[Affirmed  in  Exchequer  Chamber,  L.  K.  1  C.  P.  3-5.5  ;  35  L.  J.  C.  P.  198.] 

The  29th  section  of  the  Merchant  Shipping  Act,  1854  (17  &  IS  Vict  c.  104),  which 
empowers  the  commissioners  of  customs,  with  the  approval  of  the  board  of  trade,  to 
make  "  such  modifications  and  alterations  as  from  time  to  time  become  necessary 
in  the  tonnage-rules  thereby  prescribed,  in  order  to  the  more  accurate  and  uniform 
application  thereof  and  the  effectual  carrying  out  of  the  principle  of  admeasurement 
therein  adopted,"  does  not  authorise  them  to  make  rules  for  the  measurement  of 
the  tonnage  of  steam-vessels  which  will  have  the  effect  of  altermg  the  allowance  in 
respect  of  the  space  occupied  by  the  propelling-power,  as  provided  by  s.  23. 

This  was  a  special  case  stated  by  consent,  without  pleadings,  for  the  opinion  of 

the  court : —  ^     ,      ,        .  t    i     j         i 

1.  The  plaintiffs  are  a  company  trading  between  England  and  Ireland,  and  are 
possessed  of  many  steam-vessels  of  large  tonnage,  which  are  used  by  them  m  their 
trade  of  carrying  passengers  and  goods  to  and  from  England  and  Ireland. 

2.  The  defendant  is  one  of  the  surveyors  of  customs  at  the  port  of  Liverpool,  and 
represents  the  commissioners  of  customs,  with  whom  the  present  question  has  arisen. 

3.  The  question  in  dispute  arises  upon  the  construction  of  certain  provisions  ot 
the  Merchant  Shipping  Act,  1854,  which  regulate  the  mode  of  ascertaining  the 
registered  tonnage  of  steam-ships,  and  as  to  the  power  of  the  commissioners  of  customs 
to  refuse  the  allowance  for  propelling  power,  which,  as  the  plaintiffs  insist,  is 
provided  for  by  the  act  of  parliament,  as  hereinafter  mentioned.  ^„o.i-^A 

4.  By  the  Merchant  Shipping  Act,  1854  (17  &  18  Vict.  c.  104),  s.  23,  it  is  enacted, 
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that  "ill  every  ship  propelled  by  steam  or  other  power  requiring  engine-ioom,  an 
allowance  shall  be  made  for  the  space  occupied  by  the  propelling-power,  and  the 
amount  so  allowed  shall  be  deducted  from  the  gross  tonnage  of  the  ship,  ascertained 
as  aforesaid  (ss.  21,  22),  and  the  remainder  shall  be  deemed  to  be  the  register  tonnage 
of  such  ship ;  and  such  deduction  shall  be  estimated  as  follows,  that  is  to  say, — 

(a)  "  As  regards  ships  propelled  l>y  paddle-wheels,  in  which  the  tonnage  of  the 
space  solely  occupied  by  [554]  and  necessary  for  the  proper  working  of  the  boilers  and 
machinery  is  above  20  per  cent,  and  under  30  per  cent,  of  the  gross  tonnage  of  the 
ship,  such  deduction  shall  be  37  one  hundredths  of  such  gross  tonnage  ;  and,  in  ships 
propelled  by  screws,  in  which  the  tonnage  of  such  space  is  above  13  per  cent,  and 
under  20  per  cent,  of  such  gross  tonnage,  such  deduction  shall  be  32  one  hundredths 
of  such  gross  tonnage. 

(b)  "As  regards  all  other  ships,  the  deduction  shall,  if  the  commissioners  of 
customs  and  the  owner  both  agree  thereto,  be  estimated  in  the  .same  manner ;  but 
either  they  or  he  may  in  their  or  his  discretion  require  the  .space  to  be  measured  and 
the  deduction  estimated  accordingly ;  and,  whenever  such  measurement  is  so  required, 
the  deduction  shall  consist  of  the  tonnage  of  the  space  actually  occupied  by  or  required 
to  be  inclosed  for  the  proper  working  of  the  boilers  and  machinery,  with  the  addition 
in  the  case  of  ships  propelled  by  paddle-wheels  of  one  half,  and  in  the  case  of  ships 
propelled  by  screws  of  three  fourths  of  the  tonnage  of  such  space  ;  and  the  measure- 
ment and  use  of  such  space  shall  be  governed  by  the  following  rules,  that  is  to  say, — 

(1)  "Measure  the  mean  depth  of  the  space  from  its  ci'own  to  the  ceiling  at  the 
limber  strake  ;  measure  also  three,  or,  if  necessary,  more  than  three  bi'eadths  of  the 
space  at  the  middle  of  its  depth,  taking  one  of  such  measurements  at  each  end  and 
another  at  the  middle  of  the  length  ;  take  the  mean  of  such  breadths  ;  measure  also 
the  mean  length  of  the  space  between  the  foremost  and  aftermost  bulkheads  or  limits 
of  its  length,  excluding  such  parts,  if  any,  as  are  not  actually  occupied  by  or  required 
for  the  proper  working  of  the  machinery  ;  multiply  together  these  three  dimensions 
of  length,  breadth,  and  depth,  and  the  product  will  be  the  cubical  contents  of  the 
space  below  the  crown.  [555]  Then  find  the  cubical  contents  of  the  space  or  spaces 
if  any  above  the  crown  aforesaid  which  are  framed  in  for  the  machinery  or  for  the 
admission  of  light  and  air,  by  multiplying  together  the  length,  depth,  and  breadth 
thereof ;  add  such  contents  to  the  cubical  contents  of  the  space  below  the  crown  ; 
divide  the  sum  by  100,  and  the  result  shall  be  deemed  to  be  the  tonnage  of  the  said 
space. 

(2)  "If  in  any  ship  in  which  the  space  aforesaid  is  to  be  measured,  the  engines 
and  boilers  are  fitted  in  separate  compartments,  the  contents  of  each  shall  be  measured 
severally  in  Uke  manner  according  to  the  above  rules,  and  the  sum  of  their  several 
results  shall  be  deemed  to  be  the  tonnage  of  the  said  space. 

(3)  "  In  the  case  of  screw-steamers  in  which  the  space  aforesaid  is  to  be  measui-ed, 
the  contents  of  the  shaft-trunk  shall  be  added  to  and  deemed  to  form  part  of  such 
space,  and  shall  be  ascertained  by  multiplying  together  the  mean  length,  breadth,  and 
depth  of  the  trunk,  and  dividing  the  product" by  100. 

(4)  "  If,  in  any  ship  in  which  the  space  aforesaid  is  to  be  measured,  any  alteration 
be  made  in  the  length  or  capacity  of  such  space,  or  if  any  cabins  be  fitted  in  such 
space,  such  ship  shall  be  deemed  to  be  a  ship  not  registered  until  re-mea.surement." 

(5)  "  If,  in  any  ship  in  which  the  space  aforesaid  is  to  be  measured,  any  goods  or 
stores  are  stowed  or  carried  in  such  space,  the  master  and  owner  shall  each  be  liable 
to  a  penalty  not  exceeding  1001." 

5.  And  by  the  29th  section  of  the  same  act  it  is  further  enacted  as  follows, — 
"  The  commissioners  of  customs  may,  with  the  sanction  of  the  treasury,  appoint  such 
persons  to  superintend  the  survey  and  admeasurement  of  ships  as  they  think  fit,  and 
may,  with  the  approval  of  the  board  of  trade,  make  such  regulations  for  that  purpose 
as  may  be  necessary,  and  [556]  also,  with  the  like  approval,  make  such  modifications 
and  alterations  as  from  time  to  time  become  necessary  in  the  tonnage  rules  hereby 
prescribed,  in  order  to  the  more  accurate  and  uniform  application  thereof,  and  the 
effectual  carrying  out  of  the  principle  of  admeasurement  therein  adopted." 

6.  There  are  several  other  sections  of  the  act  which  have  some  bearing  on  this 
question,  and  to  which  it  may  be  useful  to  refer,  viz.  sections  20,  21,  84,  86,  and  87. 

7.  On  the  23rd  of  Octobei-,  1860,  the  commissioners  of  customs,  with  the  approval 
of  the  board  of  trade,  issued  the  following  rules  : — 
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"  23rd  October,  1860. 
"In  Pursuance  of  the  powers  granted  by  the  29th  section  of  the  Merchant 
Shipping  Act,  1804,  the  board,  with  the  approval  of  the  board  of  trade,  direct,  [,^th  a 
view  to  the  more  accurate  and  uniform  application  of  the  principle  of  granting  a 
certain  allowance  to  steamers  for  their  propelling-power,  that,  in  lieu  of  thi  rules  set 
forth  in  section  2.3  of  the  Merchant  Shipping  Act,  and  in  paragraphs  4,  .5,  6   18  and 

20  of  instructions  to  measuring  surveyors  of  185.5,  the  following  rule  be  adouted  in 
future,  VIZ.  °  "^ 

"Kule.  In  every  ship  propelled  by  steam  or  other  power  requiring  engine-room  an 
allowance  of  space  or  tonnage  shall  be  made  for  the  space  occupied  by  the  propelling- 
power,  and  the  amount  so  allowed  shall  be  deducted  from  the  gross  tonnage  of  the 
ship,  and  such  deduction  shall  be  estimated  as  follows,  that  is  to  say,—         " 

(1)  "Measure  the  mean  length  of  the  engine-room  between  the  foremost  and 
aftermost  bulkheads  in  limits  of  its  length,  excluding  such  parts  (if  anv)  as  are  not 
actually  occupied  by  or  required  for  the  proper  working  of  the  machinery  '  then 
measure  the  depth  [557J  of  the  ship  at  the  middle  point  of  this  length  from  the 
ceiling  at  the  limber  strake  to  the  upper  deck  in  ships  of  three  decks  and  under  and 
to  the  third  deck  or  deck  above  the  tonnage  deck  in  all  other  ships  :  also  the  inside 
breadth  of  the  ship  clear  of  spousing  (if  any)  at  the  middle  of  the  depth ;  multiply 
together  these  dimensions  of  length,  depth,  and  breadth,  for  the  cubical  contents  • 
divide  this  product  by  100,  and  the  quotient  shall  be  deemed  to  be  the  tonnage  of  the 
engine-room,  or  allowance  to  be  deducted  from  the  gi-oss  tonnage  on  account  of  the 
propelling-power. 

(2)  "In  the  case  of  ships  having  more  than  three  deck.s,  the  tonnage  of  the  space 
or  spiices  betwixt  deck,  if  any,  above  the  third  deck,  which  are  framed  in  for  the 
machinery  or  for  the  admission  of  light  and  air,  found  by  multiplying  together  the 
length,  breadth,  and  depth  thereof,  and  dividing  the  product  by  100,  shall  be  added 
to  the  tonnage  of  such  space. 

(.3)  "In  the  case  of  screw-steamers,  the  tonnage  of  the  shaft-trunk  shall  be  deemed 
to  form  part  of,  and  added  to,  such  space,  and  shall  be  ascertained  by  multiplying 
together  the  length,  breadth,  and  depth  of  the  trunk,  and  dividing  the  product  by"lOO. 

(4)  "  In  any  ship  in  which  the  machinery  may  be  fitted  in  separate  compartments, 
the  tonnage  of  each  such  compartment  shall  be  measured,  severally,  in  like  manner, 
according  to  the  above  rules,  and  the  sum  of  their  results  shall  be  deemed  to  be  the 
tonnage  of  the  said  space. 

"Ordered,  That  the  proper  officers  in  London,  and  the  collectors  and  comptrollers 
at  the  outports,  do  govern  themselves  accordingly  in  all  future  operations  for 
estimating  the  allowance  to  steamers  for  their  propelling-powers  ;  and,  with  regard  to 
the  engine-rooms  or  allowance  to  steamers  already  measured,  that  they  be  re-measured 
agreeably  to  the  above  inodifica-[558]-tion  of  the  rule,  on  the  application  of  their 
owners  or  agents,  and  on  delivery  of  the  original  certificates  for  indorsement." 

8.  At  the  time  of  the  passing  of  the  Merchant  Shipping  Act,  18.54,  the  plaintiii's 
were  and  still  are  possessed  of  (amongst  other  ships)  the  paddle-wheel  steam-ship  "St. 
Columba."  Her  tonnage-space  solely  occupied  by  and  necessary  for  the  proper  work- 
ing of  the  boilers  and  machinery  was  and  is  above  30  per  cent,  of  her  gross  tonnage. 

9.  After  the  passing  of  the  said  act,  the  plaintifis  applied,  in  accordance  with  the 
provisions  thereof,  to  have  the  said  ship  measured,  and  the  vessel  was  accordingly 
measured  by  the  proper  ofScer,  and  a  deduction  for  the  space  occupied  by  the  pro- 
pelling-power was  allowed  according  to  clause  (b)  of  the  23rd  section  of  the  act, 
including  the  addition  of  one  half  the  tonnage  of  the  space  of  the  propelling-power. 
Her  register-tonnage  for  dues  was  then  ascertained  and  fixed  at  20G  tons,  and  her 
tonnage  was  accordingly  so  entered  in  the  registry  of  shipping  in  the  port  of  Dublin. 

10.  In  1862  the  plaintifis  lengthened  the  said  ship  "Saint  Columba,"  by  adding 
to  her  length  forty  feet ;  and,  as  this  increased  her  tonnage,  it  became  necessary,  in 
accordance  with  the  provisions  of  the  Merchant  Shipping  Act,  1854,  to  have  her 
re-measured  ;  and  she  was  accordingly  re-measured  by  the  proper  otiicer  for  the  purpose 
in  the  port  of  Liverpool,  where  the  alterations  in  her  were  being  made,  and  without 
any  application  for  the  purpose  being  made  by  the  plaintifis.  Her  tonnage-space 
solely  occupied  by  the  propelling-power  was  then  above  30  per  cent,  of  her  tonnage, 
as  before  mentioned. 

C.  P.  XXII.— 29* 
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11.  On  this  ro-measurement,  the  gi'oss  tonnage  of  the  ship  was  increased  by  1,22 
tons.  The  officers  who  con-[559]-ducted  the  measurement  measured  her  according  to 
the  directions  contained  in  the  new  Customs  Kules  of  October  23rd,  1860.  They 
allowed  only  the  e.xact  .space  occupied  by  or  required  to  be  inclosed  for  the  proper 
working  of  the  boilers  and  machinery,  and  declined  to  allow  the  one  half  the  tonnage 
of  the  .said  space,  as  directed  by  the  23rd  section  of  the  said  act.  By  this  mode  of 
measurement,  the  tonnage  for  dues  was  increased  to  456  tons.  The  plaintitl's  objected 
to  this  mode  of  measuring  and  making  the  allowance  for  the  propelling-power,  and 
lequiied  to  have  the  allowance  made  according  to  their  views  of  the  provision  of  the 
act  of  parliament,  and  insisted  that  the  commissioners  of  customs  had  no  power  to 
refuse  such  allowance. 

The  question  for  the  opinion  of  the  court  was  whether  the  additional  allowance  of 
one  half  the  tonnage  of  the  space  occupied  by  the  propelling-power  ought  or  ought 
not  to  have  been  made  by  the  officers  of  registry  at  ] Liverpool.  If  the  court  should 
be  of  opinion  in  the  affirmative,  then  judgment  was  to  be  for  the  plaintiff's  foi'  40s. 
and  costs.  If  in  the  negative,  then  judgment  was  to  be  for  the  defendant,  with  costs. 
Bovill,  Q.  C.  (with  whom  was  Watkin  Williams),  for  the  plaintiff's,  contended  that, 
in  calculating  the  tonnage  space  of  their  vessel,  the  "St.  Columba,"  they  ought  to  have 
Ijeen  allowed  the  additional  deduction  of  one  half  the  tonnage  of  the  engine  and  boiler 
space,  in  accordance  with  the  express  pro\asions  of  the  Merchant  Shipping  Act,  1854, 
17  &  18  Vict.  c.  104,  s.  23  (i) ;  and  that  the  commissioners  of  customs  had  no  power 
by  any  rules  or  regulations  to  repeal  or  alter  the  express  provision  in  the  statute  for 
such  allowance.  He  referred  more  particularly  to  the  6th,  19th,  21st,  22nd,  23rd, 
28th,  29th,  30th,  32nd,  35th,  36th,  and  3Sth  sections  of  the  act ;  and  submitted  that 
the  matter  in  [560]  question  was  not  a  rule  of  measurement,  which  the  commissioners 
were  impowered  by  s.  29  to  interfere  with  or  alter,  but  a  principle  of  allowance  given 
by  the  statute,  which  could  only  be  altei'ed  or  taken  away  by  the  legislature. 

The  Solicitor  General  (with  whom  were  H.  Giftard,  (,).  C,  and  C.  Pollock),  for  the 
defendant,  contended  that  the  commissioners  of  customs,  with  the  consent  and 
approval  of  the  board  of  trade,  were  impowered  by  the  29th  section  of  the  Merchant 
Shipping  Act,  1854,  to  alter  the  rules  laid  down  in  s.  32  for  computing  the  allowance 
to  steamers,  in  consequence  of  that  rule,  by  its  inaccurate  and  unequal  working, 
having  been  found  to  violate  the  principle  of  allowance  prescribed  by  that  act,  viz. 
the  space  occupied  by  the  propelling-power.  He  submitted  that  it  was  obviously 
within  the  scope  of  the  authority  conferred  upon  the  commissioners  by  the  29th 
section,  to  alter  the  rules  laid  down  in  s.  23,  for  the  purpose  of  more  perfectly  and 
uniformly  carrying  out  the  principle  of  allowances  contemplated  by  the  legislature. 

Bovill,  y.  C,  in  reply.     The  object  of  the  power  conferred  upon  the  commissioners 
by  s.  29  is  to  secure  uniformity  of  measurement,  not  to  enable  them  to  alter  the 
allowances  which  the  statute  has  expressly  provided  shall  be  made. 
Cur  adv.  vult. 

Keating,  .1.,  now  delivered  the  judgment  of  the  court  (a) : — 

In  this  case  a  steam-ship  belonging  to  the  plaintiff's,  called  the  "  St.  Columba " 
(paddle-wheel),  at  the  passing  [561]  of  the  17  &  18  Vict.  c.  104  (the  Merchant 
Shipping  Act),  had  been  measured  under  the  provisions  of  the  23rd  section  of  that 
statute,  and  its  register  tonnage  ascertained  in  the  mode  pointed  out  thereby.  An 
increase,  however,  in  the  length  of  the  ship  in  1862,  bv  augmenting  her  tonnage, 
rendered  a  fresh  survey  necessary,  and  she  was  accordingly  re-measured  in  pursuance 
of  the  directions  contained  in  certain  new  customs  rules  of  October  the  23rd,  1860, 
framed  by  the  commissioners  of  customs,  with  the  sanction  of  the  board  of  trade,  the 
application  of  which  to  the  plaintiff's'  ship  increased  the  registered  tonnage  beyond 
that  which  would  have  resulted  from  a  measurement  under  the  former  system.  To 
this  the  plaintiff's  objected,  and  contended  that  the  new  rules  issued  by  the  commis- 
sioners of  customs  were  inoperative,  as  contrary  to  the  provisions  of  the  act  of  parlia- 
ment ;  and  the  question  for  the  court  is,  whether  they  are  right  in  that  contention  : 
and  we  think  they  are. 

The  23rd  section  of  the  Merchant  Shipping  Act  provides  that,  in  every  ship 
propelled  hy  steam,  an  allowance  shall  be  made  for  the  space  occupied  by  the  pro- 

(a)  The  case  was  argued  at  the  sittings  in  banco  after  last  Trinity  Term,  before 
^\  illes,  J.,  Byles,  J.,  and  Keating,  J.  "      .         ' 
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pellmg  power,  aud  the  amount  so  allowed  shall  be  deducted  from  the  otoss  toni)a<Te  of 
the  ship,  "and  such  deduction  shall  be  estimated  as  follows,"  that  is  to  say  ^  to 
paddle-wheel  ships  in  which  the  tonnage  of  the  space  occupied  by  boilers  machinei  y 
&c.,  IS  above  20  and  under  30  per  cent,  of  the  gross  tonnage,  the  deduction  "shall 
be  i^ijths  of  such  gross  tonnage ;  and,  in  screw  steam-ships,  where  the  tonnao-e  of  such 
space  IS  above  13  and  under  20  per  cent,  of  such  gross  tonnage,  such  deduc'tiou  shall 
be  -i\jjjths  of  such  gross  tonnage.  In  all  other  ships,  where  there  is  no  agi-eement 
between  the  commissioners  and  the  owner,  the  deduction  shall  consist  of  the  actual 
space  occupied  by  machinery,  &c.,  with  the  addition,  in  case  of  paddle-[562]-wheels 
of  one  half,  and,  in  case  of  sciews,  of  three-fourths  of  the  tonnage  of  such  space' 
"and  the  mes^urement  and  use  of  such  space  shall  be  governed  by  the  followino-  rules', 
that  is  to  say," — and  then  follow  five  rules  for  measuring  the  space  referred  tof" 

The  29th  section  of  the  act  gives  power  to  the  commissioners,  with  the  sanction  of 
the  board  of  trade,  to  make  such  modifications  and  alterations  in  the  tonnao-e-rules,. 
as  from  time  to  time  become  necessary,  "in  order  to  the  more  accurate  and 'luiiform' 
application  thereof,  and  the  eflTectual  carrying  out  the  principle  of  admeasurement, 
therein  adopted." 

It  was  under  this  section  that  the  new  rules  leferred  to  were  made :  and  those' 
rules  in  efiect  repeal  the  pro\-isions  of  s.  23  of  the  statute  as  to  all  distinction  between: 
the  different  classes  and  kinds  of  steam  vessels  therein  referred  to,  as  well  as  the 
difTerent  deductions  appropriated  thereby  to  each  class,  and  substitute  one  uniform- 
allowance  for  all  classes  of  steam-vessels,  together  with  a  new  mode  of  ascertaining  by 
admeasurement  such  allowance. 

The  Solicitor-General,  for  the  defendant,  contended  that  the  provisions  in  the- 
statute  establishing  the  distinctions  referred  to  were  not  enactments  properly  so  called,, 
but  merely  tonnage-rules,  the  alteration  of  which  by  the  commissioners  came  within; 
the  express  powers  conferred  upon  them  by  s.  29 ;  that,  although  s.  23  was  sub-divided 
into  several  rules,  yet  that  it  was  itself  a  tonnage-rule,  and  so  within  those  powers : 
and  he  referred  to  the  mode  in  which  the  rules  were  designated  in  the  margin  of  the 
statute,  in  support  of  his  view.  On  the  other  hand,  it  was  insisted  that  the  tonnage- 
rules  referred  to  in  s.  29  of  the  act  were  the  rules  specified  as  such  in  the  different 
sections  of  that  part  of  the  statute,  and  which  regulated  the  mode  of  measurement,, 
and  nothing  more ;  that  the  allowance  of  any  [563]  deduction  from  the  gross  tonnage^ 
was  not  more  clearly  an  enactment  than  the  direction  that  such  deduction  should  be 
estimated  according  to  the  specified  difl'ereiices  in  the  classes  of  vessels  enumerated  in 
the  section ;  whilst  the  mode  of  measuring  the  spaces  according  to  such  classification 
is  expressly  governed  bj-  the  five  rules  set  out  at  the  end  of  the  section  :  nor  could 
the  statements  in  the  margin  control  or  affect  the  terms  of  the  enactment. 

We  think  this  the  correct  view  of  the  statute,  and  that  it  was  not  the  intention  of 
the  legislature  to  give  to  the  commissioners  the  powers  contended  for  by  the  defendant. 

Whether  the  new  rules,  as  framed,  would  or  would  not  be  beneficial  to  the 
merchant-service  of  the  country,  is  a  question  which,  although  mooted  at  the  Bar,  we 
do  not  inquire  into ;  the  rules  themselves  being,  in  our  opiniou,  ultra  vires.  Onr 
judgment  will  therefore  be  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 

Johnson  and  Another  v.  Chai'Man.    July  10th,  1865. 

[S.  G.  35  L.  J.  C.  P.  23  ;  15  L.  T.  70 ;  14  W.  E.  264.  See  Shepherd  v.  Kottgan,  1877, 
2  C.  P.  D.  582,  585.  Discussed,  Finie  v.  Middle  Dock  Company,  1881,  44  L.  T.  49. 
Commented  on,  IVrvjht  v.  Marwood,  1881,  7  Q.  B.  D.  62.  Referred  to  Milburn  v. 
Jamaica  Fruit  Company,  [1900]  2  Q.  B.  548.  See,  Greenshidds  v.  Stephens,  [1908] 
17  Q.  B.  51.] 

Deck-cargo  (timber)  lawfully  laden  pursuant  to  charterparty,  having  broken  adrift  in 
consequence  of  stormy  weather,  and  impeding  the  navigation  and  endangering  the 
safety  of  the  vessel,  was  necessarily  thrown  overboard  : — Held,  that  the  shipper  wjis 
entitled  to  claim  general  average  in  respect  thereof,  as  against  the  ship-owner. 

The  following  case  was  stated  for  the  opinion  of  the  court,  without  pleadings,, 
pursuant  to  the  46th  section  of  the  Common  Law  Procedure  Act,  1852  : — 
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1.  The  pliiiiitiffs  are  the  owners  of  the  vessel  the  "Shooting  Star,"  and  the  defen- 
dant is  a  merchant  carrying  on  business  in  London,  under  the  name  and  firm  of 
E.  II.  Chapman  &  Co. 

[564]  2.  On  the  26th  of  May,  18()3,  a  charterparty  was  made  by  and  between  th 
plaintitls  and  the  defendant,  as  follows  : — 


e 


"  Memorandum  of  charterparty. 

"Liverpool,  26th  May,  1863. 
"It  is  this  day  mutually  agreed  between  John  S.  De  Wolf  &  Co.,  agents  for 
owners  of  the  good  ship  or  vessel  called  the  '  Shooting  Star,'  George  Perkin,  master, 
and  of  the  measurement  of  1160  tons  or  thereabouts,  now  in  Bristol,  and  E.  H. 
Chapman,  Esq.,  of  London,  that  the  .said  ship,  being  tight,  staunch,  and  strong,  and 
every  way  fitted  for  the  \'oyage,  shall  with  all  convenient  speed  sail  and  proceed 
to  Quebec,  with  liberty  to  take  cargo  from  Bristol  Channel  for  owners'  benefit,  or 
so  near  thereto  as  she  may  safely  get,  and  there  load  from  the  factors  of  the  said 
charterers  a  full  and  complete  cargo  of  deals,  iiicludhu/  a  deck-load ;  one  half  the  cargo 
to  be  floated  deals  at  the  bottom,  and  the  remainder  dry  deals,  and  deal-ends  and 
staves  as  required  by  the  master  for  broken  stowage  only,  with  deals  or  deal-ends  or 
[and]  staves  and  [or]  for  broken  stowage,  not  exceeding  what  she  can  reasonably  stow 
and  cairy  ovei'  and  above  her  tackle,  apparel,  provisions,  and  furniture  ;  and,  being  so 
loaded,  shall  therewith  proceed  to  London  or  so  near  thereunto  as  she  may  safely  get, 
and  deliver  the  same  on  being  paid  fi'eight  as  follows  : — For  timber,  per  load 

of  50  feet  (Customs  calliper  measure) ;  deals  per  Petersburgh  standard  hundred, 
41.  17s.  6d. ;  deal-ends,  per  ditto,  31.  5s. ;  staves,  per  mille  of  standard  pipe,  91. ;  lath- 
wood,  per  fathom  of  4  feet  ;  the  act  of  God,  the  Queen's  enemies,  fii'e,  and 
all  and  every  other  dangers  and  accidents  of  the  seas,  rivers,  navigation,  of  whatever 
natui'C  and  kind  soever  during  the  said  voyage,  always  excepted  :  One  third  of  the 
freight  to  be  paid  in  cash  on  arrival,  and  the  remainder  by  good  and  approved  bills 
[565]  payable  in  London  at  four  months'  date  from  right  delivery  of  cargo,  or  in  cash 
deducting  four  months'  interest:  Twenty-five  running  days  are  to  be  allowed  the 
charterer,  if  the  ship  be  not  sooner  dispatched,  for  loading,  and  to  discharge  in  ]>ondon 
as  fast  as  she  can  deliver,  according  to  the  custom  of  the  port,  and  ten  days  on 
demurrage  ovei'  and  above  the  said  laying  days,  at  151.  per  day.  It  is  hereby  agreed 
the  owners  of  the  vessels  shall  have  a  lien  on  the  cargo  for  freight,  dead-freight,  and 
demui-rage.  The  custom  of  each  port  to  be  observed  in  all  cases.  Penalty  for  non- 
performance of  this  agreement,  estimated  amount  of  freight.  Charterers  to  pay  two 
thirds  dock-dues,  as  usual." 

3.  In  pursuance  of  the  .said  charterparty,  the  "  Shooting  Star  "  duly  proceeded  to 
Quebec,  and  loaded  there  from  the  defendant's  factors  a  full  and  complete  cargo  of 
deals  and  staves,  including  a  deck-load ;  and,  being  so  loaded,  duly  proceeded,  in  pursu- 
ance of  the  said  charterparty,  from  Quebec  to  London  : 

4.  During  the  aforesaid  ^•oyage  from  Quebec  to  London,  certain  portions  of  the 
deck-load  on  board  the  "  Shooting-Star  "  were  jettisoned  :  and  the  circumstances  under 
which  this  took  place  were  those  which  are  stated  in  the  following  protest ;  all  the 
facts  stated  in  which  protest  were  to  be  taken  as  admitted,  and  as  forming  part  of  this 
special  case  : — 

"  By  this  public  instrument  of  protest.  Be  it  made  known  that,  on  the  3rd  day  of 
November,  1863,  before  me,  "W.  Dufl',  of  the  city  of  London,  notary  public  duly 
admitted  and  sworn,  personally  came  and  appeared  George  Perkin,  mariner,  master  of 
the  ship  oi'  vessel  called  the  'Shooting  Star,'  of  Liverpool,  of  the  burthen  of  1160  tons 
or  thereabouts.  Which  said  appearer  declared  that  the  .said  ship,  being  tight,  staunch, 
and  strong,  and  well  and  sufficiently  manned,  fitted,  [566]  victualled,  tackled, 
apparelled,  provided,  and  furnished  for  a  voyage  from  Quebec  to  the  port  of  London, 
and  having  received  and  well  and  properly  loaded  and  stowed  on  board  of  her  at 
Quebec  aforesaid  a  cargo  of  deals  and  staves,  with  the  deck-load  and  boats  propei'ly 
secured,  for  the  said  port  of  London,  did  on  the  5th  day  of  October  last  past  weigh 
anchor  and  set  sail  from  Quebec  aforesaid  on  her  said  voyage,  and  prosecuted  the  same 
with  for  the  most  part  fair  winds  and  moderate  weather,  and  without  material 
occurrence  to  the  knowledge  of  him  the  said  appearer,  until  towards  noon  of  the  13tli 
day  of  the  same  month,  when  the  breeze  freshened,  and  at  about  1  o'clock  p.m.  of  the 
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same  day  it  blew  a  strong  and  increasing  gale  from  "\V.  S.  W.,  and  being  accompanied 
by  a  fast  rising  sea,  and  causing  the  said  ship  to  labour  and  strain  excessively.  Sail 
was  reduced  to  close  reefs  to  ease  her ;  but  she  nevertheless  laboured  and  strained 
very  severely,  and  took  so  many  heavy  seas  on  board  that  her  decks  were  continually 
flooded,  and  the  deck-load  was  broken  adrift,  whereupon  the  same  was  secured  as 
well  as  possible ;  and  the  pumps  were  kept  eonstantlj'  attended ;  and  at  dusk 
of  the  same  day  the  carpenter,  having  sounded  the  well,  reported  three  feet  of 
water  in  the  ship;  and  the  gale  strengthening  and  raging  with  great  fury,  and  the 
said  ship  being  on  a  lee-shoie  was  hauled  to  the  wind,  there  being  no  room  to 
heave  her  to,  and  all  hands  were  set  to  work  at  the  pumps,  the  water  in  the  well 
at  midnight  having  increased  to  five  feet :  That,  at  a.m.  of  the  following  day, 

the  gale  raged  with  unabated  fiuy,  accompanied  by  a  tremendous  heavv  cross-sea, 
which  broke  over  the  said  ship  in  such  immense  bodies  as  to  keep  her  decks  con- 
tinually inundated ;  and  the  said  ship,  labouring  and  straining  excessively,  and 
making  a  great  deal  of  water,  and  the  deck-load  constantly  breaking  adrift, 
[567]  and  having  damaged  one  of  the  boats,  the  said  appearer  was  compelled,  for  the 
safety  and  preservation  of  the  said  ship,  her  cargo,  and  of  all  on  board,  to  throw  part 
of  her  deck-load  overboard,  to  prevent  it  doing  further  damage  ;  but  the  said  ship 
nevertheless  made  very  bad  weather  of  it  until  p.m.  of  the  same  dav,  when,  the 

gale  somewhat  abating,  the  upper  top-sails  were  set  reefed,  to  keep  the  ship's  head  to 
the  sea,  and  all  hands  were  on  deck  keeping  the  pumps  constantly  going,  until  about 
6  o'clock  p.m.,  when  one  of  the  pumps  sucked,  and  the  people,  being  much  exhausted, 
were  .sent  below  :  That,  at  a.m.  of  the  "21  ith  day  of  the  same  month,  the  said 

ship  experienced  a  strong  gale  blowing  in  heavy  squalls,  with  a  high  sea  running,  causing 
the  said  ship  to  labour  and  strain  excessively ;  and  at  6  o'clock  of  the  same  morning 
the  main-sail  was  reefed,  to  ease  the  ship ;  but  she  nevertheless  made  very  bad 
weather  of  it ;  and,  as  the  day  advanced,  it  blew  a  very  strong  and  increasing  gale, 
with  a  tremendous  sea  on,  and  the  said  ship  took  such  immense  bodies  of  water  over 
all  that  her  decks  were  continually  inundated,  and  she  made  so  much  water  that  her 
pumps  were  of  necessity  constantly  kept  going,  and  at  4  p.m.  she  was  kept  more 
before  the  sea,  and  the  upper  top-sails  and  jib  were  furled,  to  ease  her  ;  but  she 
suffered  bitterly,  and  made  very  heavy  weather  of  it :  That  the  following  day  com- 
menced with  very  heavy  gales  and  a  mountainous  cross-sea,  and  the  said  ship,  making 
fearful  weather  of  it,  took  immense  bodies  of  water  over  all ;  and  at  half-past  2  a.m. 
she  shipped  a  very  heavy  sea  on  the  portbeam,  which  stove  the  long  boat  in  bits, 
split  the  port  side  of  the  whale-boat  from  the  keel  upwards,  knocking  the  skid  on 
which  the  boat  wa.s  resting  against  the  gig,  thereby  staving  in  four  planks  of  the  gig's 
starboard  bow,  and  opening  her  along  from  the  stem  to  the  keel,  knocking  [568]  the 
port-quarter  away,  and  breaking  the  gunwales,  and  damaging  a  fourth  boat,  at  the 
same  time  shifting  the  deck-load  against  the  pumps  on  both  sides,  so  that  they  could 
not  be  worked,  and  filling  the  cabin  with  water,  and  doing;other  considerable  damage  : 
That,  as  soon  as  possible,  the  deck-load  was  secured  as  well  as  circumstances  would 
permit,  and  the  pumps  set  to  work,  and  they  were  kept  at  work  until  4  o'clock  p  m. 
of  the  same  dav,  when  they  sucked  ;  and  shortly  thereafter  the  gale  abated,  the  wind 
hauling  to  the'  X.  E.,  and  continuing  to  moderate  ;  and,  the  sea  subsiding,  sail  was 
made,  as  necessary  :  That,  in  the  morning  of  the  2.Srd  day  of  the  same  month,  the  said 
ship  experienced  n  heavy  swell  from  the  eastward,  which  caused  her  to  labour  and 
strain  very  much  throughout  the  dav,  and  at  about  5  o'clock  p.m.  of  the  same  day  she 
was  struck  bv  a  heavv  squall,  which  carried  away  the  jib-sheet,  thereby  splitting  the 
jib,  and  shortly  thereafter  the  wind  increased  to  a  gale,  and  sail  was  shoitened  ;  and 
at  midnight,  it  blowing  a  strong  £;ale,  accompanied  by  a  tremendous  heavy  sea,  and 
the  said  ship  suffering  bitterly,  she  was  brought  under  lower  top-sails  and  fore-top- 
mast stay-sail,  to  ease  her,  and  she  continued  to  labour  and  strain  very  severely,  and 
made  very  bad  weather  of  it  until  about  3  o'clock  a.m.  of  the  following  day,  when,  the 
weather  moderating,  sale  was  made,  as  necessary  ;  the  pumps  being  at  all  times  we  1 
and  carefully  attended  :  That,  at  2  o'clock  p.m.  of  the  same  day,  the  wind  increased 
blowing  from  X.  E.,  and  all  light  sails  were  taken  in,  and  at  6  o  clock,  the  wintl  still 
increasing  and  blowing  a  heavv  gale,  and  the  said  ship  suffering  bitterly  was  brought 
under  lower  fore  and  main  top-sails  and  fore-top-mast  stay-sail,  to  ease  her;  but  she 
nevertheless  laboured  and  strained  verv  heavily,  rolling  about  fearfully  ;  and  she  made 
so  much  water  throughout  the  day  that  her  [569]  pumps  were  obliged  to  be  kept  con- 
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stiuitly  goint;,  to  keep  liei'  free  :  iind  at  4  a  ni.  of  the  25th  day  of  the  same  month,  the 
gale  incieasing  to  a  perfect  hurricane,  anrl  being  accompanied  by  a  ti-emendoiis  high 
and  heavy  sea,  which  broke  ovei-  the  said  ship  in  such  immense  bodies  as  to  flood  her 
deck,  her  deck-load  was  again  broken  adrift,  and  knocked  against  the  pumps  on  liotli 
sides  ;  and  the  said  appearer  was  compelled,  in  older  that  the  crew  might  work  the 
pumps,  and  to  pi-event  damage  to  the  bullwai-ks  and  pumps,  and  for  the  safety  and 
preservation  of  the  said  ship,  her  cargo,  and  of  all  on  board,  to  throw  a  further  portion 
of  the  deck-load  overboard  ;  and,  the  said  ship  shipping  and  making  so  much  water, 
there  being  five  feet  six  inches  in  the  well,  the  pumps  were  of  necessity  kept  constantly 
going:  That  the  said  ship  continued  to  labour  and  strain  very  much,  and  to  suffer 
bitterly  ;  and  at  2  o'clock  p.m.  of  the  same  day,  the  main-top-sail  was  split  by  the 
violence  of  the  gale,  whereupon  it  was  unbent,  and  the  mizen-top-sail  set  close  reefed, 
and  the  said  ship  continued  to  make  very  bad  weather  of  it,  notwithstanding  every 
endeavour  was  made  to  ease  her,  until  the  following  morning,  when  the  gale  abated, 
and  sail  was  made,  as  necessaiy,  the  pumps  being  at  all  times  carefully  attended  :  That 
thereafter  the  said  ship  prosecuted  her  said  voyage  with  for  the  most  part  fair  winds 
and  moderate  weather,  and  without  material  occurrence,  to  the  knowledge  of  him  the 
.said  appearer  ;  and,  finally,  on  the  2nd  day  of  November  aforesaid,  arrived  in  safety 
in  the  Commercial  Dock,  in  the  said  port  of  London  :  And,  lastly,  the  said  appearer 
declaied,  that,  throughout  the  whole  of  the  said  voyage,  e^■ery  exertion  was  made  and 
endeavour  was  used,  by  pumping  and  otherwise,  to  ease  and  prevent  damage  to  the 
said  ship,  her  appurtenances,  and  cargo  ;  and  that  the  losses  and  damages  aforesaid, 
and  any  other  loss  or  [570]  damage  which  may  have  happened  or  come  thereto  in  the 
course  and  prosecution  of  the  said  voyage,  were  and  are  in  no  wise  owing  unto  or 
occasioned  by  any  unfitness  or  insufficiency  of  or  in  the  said  ship,  her  tackle,  apparel, 
or  appurtenances,  nor  unto  or  by  any  neglect,  default,  misconduct,  or  malconduct  of 
him  the  said  appearer,  his  officers  or  mariners  ;  but  solely  and  entirely  unto  and  by  the 
gales  and  bad  weather  and  high  seas  aforesaid,  and  the  perils  of  the  seas,  and  the 
winds  and  the  waves,  and  the  violence  thereof :  And  therefore  he  the  said  appearer 
required  of  me  the  said  notary  to  protest  in  manner  following  :  Whereupon  I  the  said 
notary,  at  the  request  aforesaid,  have  protested  and  by  these  presents  do  solemnly 
protest  against  all  persons  whom  these  presents  and  the  matters  and  things  herein 
contained,  do,  shall,  or  may  concern,  for  all  losses,  average  losses,  sums  of  money, 
costs,  charges,  damages,  and  expenses  suffered,  sustained,  incurred,  paid,  laid  out,  and 
expended,  and  to  be  suflered,  sustained,  incurred,  paid,  laid  out,  and  expended  by 
reason,  on  account,  or  in  consequence  of  the  pi'emises,"  &c. 

5.  All  the  goods  loaded  on  board  the  ".Shooting  Star  "at  Quebec  as  aforesaid  have 
been  duly  delivered  to  the  defendant,  with  the  exception  of  those  goods  which  were 
jettisoned  as  aforesaid. 

6.  The  plaintiffs  contend  that  the  loss  of  the  goods  so  jettisoned  as  aforesaid  is  a 
particular  average  loss,  in  respect  of  which  no  contribution  is  due  from  them  to  the 
defendant.  The  defendant,  on  the  other  hand,  contends  that  the  said  loss  is  a  loss  in 
respect  of  which  contribution  is  payable  by  the  plaintifls  to  the  defendant. 

7.  It  is  admitted  that  hitherto  it  has  been  the  practice  of  average  adjusters  not  to 
allow  as  general  average  the  jettison  of  such  portion  of  the  deck-loan  as  is  immedi- 
ately before  the  jettison  in  a  state  of  [571]  wreck.  But  this  admission  is  to  be  taken 
without  prejudice  to  the  right  of  the  defendant  to  contend  that  such  practice  cannot 
affect  the  law. 

8.  The  court  was  to  be  at  libeily  to  draw  inferences  of  fact,  in  the  same  way  as  a 
jury  would  be  entitled  to  do. 

The  question  for  the  opinion  of  the  court  was,  whether  the  defendant  was  under 
the  circumstances  of  the  case  entitled  to  any  conti'ibution  from  the  plaintiffs  in  respect 
of  the  goods  jettisoned  as  aforesaid. 

If  the  court  should  be  of  opinion  in  the  negative,  then  judgment  was  to  be  entered 
up  for  the  plaintiffs  for  1031.  14s.  7d.,  together" with  interest  from  the  16th  of  March, 
1864,  and  costs  of  suit.  If  the  court  should  be  of  opinion  in  the  affirmative,  then 
judgment  of  nolle  prosequi,  with  costs  of  defence,  was  to  be  entered  up  for  the 
defendant. 

Cohen,  for  the  plaintiffs  (a).     The  deck-cargo  was  not  thrown  overboard  in  order 

(«)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were  as  follows  :  — 
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to  lighten  the  ship.  It  was  only  when  it  had  Ijroken  adrift  that  it  was  sacrificed ; 
[572]  and  then  it  was  done  for  the  purpose  of  preventing  it  from  occasioning  further 
damage.  Both  jettisons  are  alike  in  this  respect.  The  case  therefore  falls  w'ithin  the 
principle  enunciatecl  in  Baily  on  Average,  2nd  edit.  25,— "  The  loss  must  not  be 
caused  by  the  sacrifice  of  an  article  which  is  the  immediate  cause  of  the  impending 
injury  which  renders  its  saciiHce  necessary."  At  p.  28,  the  author  treats  of  the 
necessity  of  throwing  overboard  cargo  which  has  become  heated.  He  says  ;  "  Cargo 
may  be  so  heated  that  the  voyage  cannot  be  continued  with  it  on  board  the  vessel, 
unless  it  be  cooled.  When  there  is  no  possibility  of  cooling  it,  a  jettison  of  it  is 
justifiable  ;  but,  when  it  can  be  cooled,  which  is  often  practicable,  by  putting  into  a 
port  of  refuge,  and  there  discharging  and  airing  it,  a  jettison  of  it  is  not  justifiable." 
[Willes,  J.  Does  Mr.  Baily  draw  a  distinction  between  heating  by  a  peril  insured 
against,  and  heating  by  reason  of  an  inherent  defect  of  the  cargo  ?]  He  does  not.  In 
2  Arnonld  on  Insurance,  §  3ld,  it  is  said:  "Jettison  is  defined  in  the  Khodian  law  (a) 
to  be  jactus  mercium  factus  levandie  navis  gratia,  a  heaving  overboard  of  the  goods 
in  order  to  save  the  ship.  It  is  the  most  perfect  example  of  a  general  average  loss, 
and,  when  made  intentionally,  for  the  sake  of  saving  the  whole  adventure  from 
imminent  danger,  is  generally  admitted  as  gi^'ing  a  claim  to  contribution."  "  Where, 
in  the  course  of  the  voyage,  in  oi'der  to  save  a  ship  from  foundering,  to  float  her  after 
stranding,  or  to  enable  her  to  make  a  port  of  distress,  part  of  the  cargo  is  put  into 
boats  and  lighters,  and  lost  before  reaching  the  shore,  such  loss  gives  a  claim  to 
general  average  contribution  '  (Z/).  In  2  Phil-[573]-lips  on  Insurance,  §  1288,  it  is 
said  :  "If  goods  put  into  boats  out  of  the  usual  course,  for  the  purpose  of  floating  the 
ship  when  she  is  aground,  or  to  lighten  her  that  she  may  pass  over  a  shoal  or  bar,  or 
otherwise  for  the  relief  of  the  ship  and  cargo,  are  lost,  they  must  be  contributed  for. 
A  vessel  having  sprung  a  leak  at  sea,  a  part  of  the  goods  were  taken  out  and  put 
on  board  of  other  vessels  to  lighten  her,  that  the  leak  might  be  found  and  stopped. 
She  was  thus  enabled  to  proceed  on  her  vo3'age,  and  finally  arrived  at  her  port  of 
destination.  The  goods  taken  out  were  captured.  The  goods  thus  lost  were  con- 
tributed for  in  general  average."  Again,  §  1289,  "In  case  of  goods  being  put  into  a 
lighter  from  a  stranded  ship,  not  to  lighten  it,  but  merely  to  save  the  goods,  and  of  a 
jettison  of  part  of  them,  the  ship  and  cargo,  being  saved,  do  not  contribute  for  the 
jettison."  Arnould,  in  ^  330,  thus  sums  up  the  result  of  the  authorities, — "On  the 
whole,  therefore,  the  law  on  this  subject  seems  to  be,  1.  That,  where  goods  are  sold 
by  the  captain  in  order  to  raise  funds  for  repairing  particular  average  losses,  or  for 
d'efi-aying  the  ordinary  expenses  of  the  navigation,  the  loss  arising  from  their  sale 
must  be  "made  good  by  the  ship-owner  alone,  who  must,  in  such  case,  pay  the  mei'chant 
the  price  which  the  goods  would  have  fetched  at  their  place  of  destination,  deducting 
therefrom  the  freight  which  would  have  been  due  for  their  conveyance.  2.  Where, 
on  the  other  hand"  they  are  sold  for  the  purpose  of  defraying  expenses  or  repairing 
losses  which  are  themselves  of  the  nature  of  general  average,  the  loss  arising  from 
their  sale  tjives  a  claim  to  a  general  average  contribution  ;  the  goods  sold  are  con- 
sidered as  though  they  had  been  jettisoned,  and  are  made  good,  as  we  shall  presently 
have  occasion  to  remark,  upon  precisely  the  .same  principles  of  contribution."  Agam 
Baily  says,  p.  56  :  "  Cargo  may  also  be  [574]  jettisoned  because  it  is  in  '  a  state  of 

"  I.  That  it  appears  from  the  protest  that  the  cargo  jettisoned  would  have  been 
lost  had  it  not  been  thrown  overboard  : 

"  2.  That  the  necessity  of  throwing  the  cargo  overboard  was  the  immediate  con- 
sequence of  damage  which  the  cargo  had  sustained,  and  of  an  accident  which  the 
cargo  met  with,  and  that  the  causa  causans  of  the  loss  by  jettison  was  not  a  peril 
which  threatened  the  safety  of  the  ship :  •     ,  i  i 

"3  That  the  jettison  was  under  the  circumstances  a  particular  average  loss,  and 
that  it  was  not  a  loss  entitling  the  defendant  to  any  contribution  from  the  plaintifts : 

"  4.  That  the  practice  set  out  in  the  seventh  paragraph  of  the  special  case  is  not 
inconsistent  with  any  legal  principle,  and  is  binding  on  the  defendant :    __ 

"  5.  That  the  cargo  jettisoned  was  practically  lost  before  the  jettison. 

(a)  Dig.  lib.  xiv.,  tit.  2,  fo.  1.  .         _  ,-^    .oi-     tj        i^ 

(b  Referring  to  Emerigon,  chap,  xii.,  s.  41,  vol.  i,  p.  o99  edit.  182/ :  Benecke, 
System  des  Assecuranz,  vol.  iv.,  pp.  56,  57,  edit.  1810  ;  and  Bailey  on  Average,  60, 
2nd.  edit. 
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wi'eck,'  i.e.  in  a  position,  owing  to  an  accident  to  the  cargo  itself,  inconsistent  with 
the  proper  na>-igation  of  the  ship;  in  which  case  principle  1  {a)  excludes  from  general 
average  the  loss"  caused  by  such  a  jettison.  Principle  7  excludes  from  general  average 
everything  that  is  the  cause  of  the  danger  which  renders  its  sacrifice  necessary  :  but 
it  may  not  at  first  sight  appear  evident  why  cargo  is  the  cause  of  danger  when  in  this 
state,  more  than  when  it  is  in  its  place.  The  application  of  principle  7  to  it  when  in 
'a  state  of  wreck,'  therefore,  requires  explanation.  When  a  vessel  puts  to  sea  in 
moderate  weather,  properly  equipped,  and  with  her  cargo  well  and  pi'operly  stowed, 
she  is  in  perfect  safety,  so  far  as  that  expression  is  applicable  to  a  vessel  at  any  time  ; 
and  therefore  the  cargo  is  not  the  cause  of  danger  under  such  circumstances ;  for  no 
danger  exists.  If,  with  similar  weather,  she  went  to  sea  with  part  of  her  cargo  adrift, 
so  that  it  was  liable  to  shift  from  side  to  side,  no  nautical  man  would  contend  that 
the  ship  went  to  sea  in  perfect  safety.  Danger,  ther-efore,  exists  in  this  case,  and  the 
cargo  which  is  adrift  mast  be  the  cause  of  it ;  foi-,  all  other  circumstances  are  the  same 
as  in  the  previous  case,  when  no  danger  existed.  The  same  principle  and  reasoning 
apply  when  the  vessel  is  at  sea  in  a  storm  :  foi-,  however  violent  the  storm  may  be,  if 
it  is  not  necessary  to  throw  overboard  any  portion  of  the  cargo  when  it  is  in  its  place 
properly  secured,  and  it  is  necessary  when  it  is  adrift  and  out  of  its  place,  the  cargo 
which  is  adrift  and  out  of  its  place  is  the  cause  of  the  danger  which  renders  its 
sacrifice  necessary.  This  principle  will  apply,  in  practice,  to  exclude  the  loss  caused  by 
[575]  the  jettison  of  cargo  in  a  state  of  wreck,  when  even  it  might  have  been  necessary 
to  throw  it  overboard  if  it  had  not  been  adrift  and  out  of  its  place  ;  for  its  being  adrift 
and  out  of  its  place  is  prima  facie  a  cause  of  danger, — and  that  it  is  out  of  its  place 
is  a  fact ;  whereas,  that  the  circumstances  were  such  that  the  sacrifice  would  have 
been  necessary  if  it  had  not  been  in  that  state,  can  be  but  an  opinion  :  and  a  fact 
shonld  alwaj's  be  preferred  to  an  opinion.  This  principle  does  not  apply  to  any- 
thing not  itself  in  a  state  of  wreck,  but  sacrificed  because  something  else  is  in  a  state 
of  wreck  ;  for  instance,  it  does  not  apply  to  the  leeward  side  of  a  deck-load  in  the 
following  case : — The  windward  side  is  washed  adrift,  and  the  vessel  in  consequence 
has  a  list  to  leeward,  owing  to  the  leeward  side  being  without  the  counterpoise  of  the 
windward  side  :  this  list  renders  necessary  the  jettison  of  the  leeward  side,  and  by  the 
jettison  the  danger  is  avoided.  In  such  a  case,  the  absence  of  the  windward  side  is 
the  cause  of  the  danger  which  renders  necessary  the  jettison  of  the  leeward  side." 
[Willes,  J.  Does  not  Baily  mean  cargo  adrift  in  consequence  of  bad  stowage,  not  by 
reason  of  the  storm  f\  It  is  submitted  not.  In  Arnould,  §  331,  it  is  said  ;  "  If  pait  of 
the  ship  be  sacrificed  for  the  general  .safety,  it  is  contributed  for  in  general  average. 
Thus,  masts  cut  away,  anchors  heaved  overboard,  cables  cut,  guns  and  ship's  stores 
jettisoned  in  order  to  save  the  whole  adventure,  are  everywhere  the  subjects  of 
general  average.  If  a  mast  be  carried  overboard  by  the  wind,  it  is,  of  course,  only 
a  particular  average  loss  :  if,  however,  a  mast  or  spar  be  snapt  or  sprung  by  the  winci, 
and  left  hanging  in  the  rigging,  so  that,  in  order  to  save  the  ship  and  cargo,  it  becomes 
necessary  to  cut  away  entirely  both  the  mast  and  the  rigging,  and  throw  both  over- 
board, the  damage  caused  by  the  act  of  so  cutting  them  away  is  a  [576]  general 
average  loss,  and  is  to  be  contributed  for  to  the  extent  of  the  value  of  the  mast  and 
rigging,  as  they  lay  after  the  accident.  If  cables  are  cut  or  anchors  abandoned,  m  order 
to  avoid  any  impending  peril,  as  for  the  purpose  of  putting  to  sea  in  order  to  escape 
a  lee-shore  in  a  gale  of  wind,  this  is  a  general  average  loss : "  and  for  this  are  cited 
the  following  authorities, — 2  Phillips  on  Insurance,  3rd  edit.  80;  1  Magens,  Case  27  ; 
and  Baily  on  General  Average,  2nd  edit.  67.  Baily,  at  p.  61,  says:  "Guns,  spars, 
chains,  anchors,  haw.sers,  boats,  and  other  ship's  stores  are  sometimes  jettisoned,  either 
to  relieve  the  ship  in  a  ease  of  extreme  peril,  or  to  get  at  the  cargo  in  order  to  jettison 
it  for  the  same  purpose.  The  loss  so  accruing  is  allowable  in  general  average,  subject 
to  the  following  exceptions  : — When  the  reason  for  the  jettison  is,  that  they  are  '  in 
a  state  a  wreck,'  their  loss  is,  under  principle  7,  excluded  from  general  average. 
Under  this  head  will  come,— spars  thrown  overboard  because  they  have  been  broken 
adrift,  and,  rolling  about  the  deck,  endanger  the  lives  or  impede  the  actions  of  the 
crew.  A  boat  washed  from  its  chocks  to  leeward,  and  thrown  overboard,  either  in  a 
damaged  or  undamaged  state,  because  it  impedes  the  navigation  of  the  vessel."     Upon 

(a)  "The  loss  must  not  be  caused  by  the  sacrifice  of  an   article   which   is   the 
mmediate  cause  of  the  impending  injury  which  renders  its  sacrifice  necessary." 
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these  authorities,  it  is  submitted  that  the  practice  set  out  in  the  7th  paragraph  of  the 
special  case  is  not  inconsistent  with  the  law,  and  that  consequently  the  plaintiffs  are 
entitled  to  recover. 

Sir  G.  Honyman,  contra.     No  avtlmriti/  has  been  cited  in  support  of  the  ai'gument 
for  the  plaintiffs,  except  Baily,  who,  after  all,  is  only  theoretical.     The  circumstance 
of  this  being  deck-load  does  not  take  it  out  of  the  general  rule.     The  case  of  Gould  v. 
Oliver,  4  N.  C.  134,  5  Scott,  44-5  shews  the  principle  upon  which  this  ease  must  be 
determined.     Tindal,  C.  J.,  in  deli-[577]-vering  the  judgment  of  the  court  there,  says  : 
"  The  general  rule  laid  down  by  the  foreign  authorities,  and  adopted  by  our  own  law, 
is,  as  is  well  known,  that  all  goods  thrown  overboard,  for  the  preservation  of  the  ship 
and  cargo,  shall  be  entitled  to  contribution.     Upon  this  general  rule,  however,  there 
is  engrafted  an  exception  by  the  foreign  writers,  '  that  goods  laden  on  the  deck  and 
cast  into  the  sea  shall  not  receive  contribution  ;  .saving  to  the  owner  of  the  goods  his 
recourse  against  the  master  or  ship-owner:'  Consul,  del.  Mare,  LS.S;  Ordinance,  liv.  3, 
tit.  8,  art.  13;  Emerigon,  eh.   12,  s.  42;  Code  de  Commerce,  art.  421.     Now,  where 
the  loading  on  the  deck  has   taken  place  with  the  consent  of  the   merchant,  it  is 
obvious  that  no  remedy  against  the  ship-owner  or  master  for  a  wrongful  loading  of 
the  goods  on  deck  can  exist.     The  foreign  authorities  are  indeed  express  on   that 
point:  Valin,  tit  du  Capitaine,  art.  12;  Consul,  del.  Mare,  c.  183.     And  the  general 
rule  of  the  English  law,  that  no  one  can  maintain  an  action  for  a  wrong,  where  he  has 
consented  or  contributed  to  the  act  which  occasioned  his  loss,  leads  to  the  same  con- 
clusion.    Unless,  therefore,  the  owner  of  the  timber  in  this  case  has  a  claim  for  con- 
tribution against  the  owner  of  the  ship,  he  is  without  any  remedy  whatever  against 
any  one,  but  must  himself  bear  the  whole  of  the  loss  in  consequence  of  his  timber 
having  been  thrown  overboard  for  the  lienefit  of  all, — an  inference  dii-ectly  at  variance 
with  the  general  rule  above  laid  down,  and,  indeed,  contrary  to  the  authority  of  the 
foreign  writers.     For  Valin  lays  it  down  that  the  rule  of  art.  1 3  does  not  apply  in 
respect  of  boats  and  other  small  ^-essels  going  from  port  to  port,  '  where  the  usage  is 
to  load  merchandizes  on  the  deck.'     The  latter  words  of  which  textwriter  give  the 
reason  for  throwing  such  a  case  out  of  the  exception  into  the  general  lule  for  con- 
tribution, at  least  so  far  as  the  ship  is  eon-[578]-cerned.     As  to  the  authorities  in  the 
English  courts,  there  is  no  one  which  states  directly  that  goods  laden  on  deck  shall 
in  no  ease  be  entitled  to  contribution.     The  question,  whenever  it  has  arisen  in  our 
courts,  has  been  between  the  owner  of  the  goods  thrown  overboard  and  the  under- 
writer.    And  the  rule  generally  established  seems  to  have  been  that  for  goods  so 
laden,  the  underwriters  are  not 'responsible :  Ross  v.  Thwaiie,  Park,  Ins.  26  ;  Backhouse 
V.  Uipky,  ib.     But  in  the  case  of  Da  Costa  v.  Edmunds,  4  Campb.  142,  it  was  left  to 
the  jury  to  say  whether  there  was  a  usage  to  carry  on  deck  goods  of  the  description 
of   those  thro'wn    overboard;   and,  the  jury    having   found  such  usage,    the   under- 
writers were  held  liable.     The  ease  now  under  consideration  does  not,  indeed,  arise 
between  the  .same  parties  ;  but  it  appears  to  fall  within  the  .same  principle  of  decision. 
Assuming  the  principles  there  laid  down  to  be  correct,  let  us  see  if  there  be  anything 
in  the  circumstances  of  this  case  to  protect  the  ship-owner  from  liability.     It  cannot 
be  denied  that  the  goods  in  question  were  thrown  overboard  for  the  general  safety  ot 
the  adventure.     Prima  facie,  therefore,  it  is  a  caseior  general  average.     [Wi  les,  J. 
"  Wreck,"  in  paragraph  7  of  the  case,  means  that  which  has  been  rendered  u.seless  or 
irrecoverable  by  a  peril  of  the  sea.]     In  Stevens  on  Average  (edit.  1833),  p.  0(,  the 
rule  is  thus  stated,—"  When  a  mast  is  carried  away  or  sprung,  and  in  consequence  the 
sails  and  rigging  which  are  hanging  over  the  ship's  side  are  obbged  to  be  cut  away, 
some  foreign  authorities  say  that  the  value,  after  being  thus  damaged   shall  be  made 
good  by  general  contribution  {«).     But  it  should  be  remarked  that  the  situation  in 


Other  side,  refers  to  Da  Costa  v.  mmwuis,  4  uampu.  ^.t^,  anu  .uo  .n,.,.  ^.  ...^  r'^f- 
1  W.  Rob.  Adm.  R.  297.     The  former  has  no  application  at  all  to  the  subject  an 
the  latter  very  little.     His  reasoning  would  equally  apply  where  ^;U|o  was  th, own 
overboard  in  consequence  of  its  shifting.     He  goes  on  at  p.  26,-    I^J  ^;f;^^;^Jf -^ 
man  cannot  be  called  upon  to  pay  damages  for  doing  that  which  in  pi.nciple  he  is 

(a)  Referring  to  the  Ordinance  of  Konigsburg,  art.  xxv.,  and  the  Ordinance  of 
Copenhagen,  art.  1,  §  10. 
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justified  in  rloiiig ;  for  instance,  when  his  life  is  end.-mgered  by  another,  he  may  even 
take  the  life  of  that  other,  if  no  other  means  exist  of  avoiding  the  danger,  and  cannot 
be  called  upon  to  make  any  compensation  for  the  loss  caused  by  his  act.  On  the 
.same  principle,  when  another's  property  endangers  his,  and  no  other  means  exist  of 
avoiding  that  danger,  he  may  destroy  it,  and  cannot  be  called  upon  to  pay  damages 
for  his  act.  A  fortiori,  he  may  destroy  it  when  it  endangers  his  life  also  ;  which  is 
the  case  at  sea  under  such  circumstances.  When,  therefore,  property  is  destroyed 
because  it  endangers  other  property,  the  owner  of  the  property  destroyed  is  not 
entitled  to  compensation  from  the  destroyer,  'i'he  application  of  this  principle  will  at 
first  sight  appear  difficult :  but,  by  adhering  closely  to  the  principle,  the  ditticulty 
will  vanish.  For  instance,  when  a  vessel  is  making  so  much  water  forward  that  it  is 
necessary  to  lighten  her  forward  by  throwing  overboard  a  particular  twenty  bales  of 
cotton  stowed  forward,  it  may  at  first  .sight  appear  that,  since  the  danger  exists 
because  the  vessel  is  at  that  time  too  much  by  the  head,  and  since  she  is  not  too 
much  by  the  head  when  those  twenty  bales  of  cotton  are  removed,  those  twenty  bales 
of  cotton  are  the  cause  of  the  danger  which  renders  their  .sacrifice  necessary,  and 
therefore  the  loss  of  them  should  not  be  allowed  in  general  average.  This,  however, 
is  not  the  [580]  correct  view  of  the  case.  The  twenty  bales  of  cotton  were  in  the 
same  place  in  the  ship  before  she  sprung  a  leak,  when,  in  fact,  she  was  in  safety,  and 
no  danger  existed,  and  therefore  they  cannot  be  the  cause  of  danger.  The  real  cause 
of  the  danger  is  the  leak  in  the  ship  forward,  which,  by  the  jettison  of  the  twenty 
bales  of  cotton  is  brought  out  of  water ;  and  thus  the  real  cause  of  danger  is  pre- 
vented from  acting  on  the  vessel."  If  the  article  jettisoned  is  the  cause  of  the 
danger,  irrespective  of  a  peril  of  the  sea,  then  of  course  the  owner  has  no  claim  for 
general  avei'age.  This  is  exemplified  by  Mr.  Baily,  at  p.  -53.  A  jettison  may  become 
necessary,  he  .s.-^ys,  "in  order  to  get  rid  of  goods  or  ship's  stores,  which,  if  I'etained 
on  board,  will  cause  a  total  loss  of  the  ship  and  of  the  property  in  her,  oi-  of  the  lives 
of  the  crew,  if  no  new  circumstances  arise  to  prevent  it ;  as  in  the  case  of  heated  hemp, 
vifhich  is  liable  to  ignite.  In  such  a  case,  principle  7  will  exclude  from  general 
average  the  lo.ss  caused  by  such  a  jettison."  [Montague  Smith,  J.  Suppose  guns 
cast  loose  by  a  storm,  and  thrown  overboard  necessarily, — are  they  excluded  from 
general  contribution  ?]  It  must  be  contended  that  they  are,  in  order  to  sustain  the 
plaintiff's'  argument.  In  the  case  of  hemp  or  any  other  article  igniting  from  its  own 
inherent  heat,  that  would  not  be  the  subject  of  general  average  if  thrown  overboard. 
But,  if  the  heating  is  caused  by  its  becoming  saturated  with  salt-water  in  consequence 
of  a  peril  of  the  sea,  there  it  would  be.  Upon  the  whole,  it  is  submitted  there  is 
nothing  to  dcpi-ive  the  owner  of  this  deck-loading  of  the  right  to  participate  in  general 
average. 

Cohen,  in  reply.  No  authority  has  been  cited  on  the  part  of  the  defendant  to 
countervail  the  high  reputation  of  Mr.  Baily's  book.  It  is  clear  from  the  pro-[581]- 
test  that  the  goods  in  cjuestion  were  thrown  overboard  solely  because  they  had  broken 
adrift.     It  is,  therefoie,  a  ease  of  particular  average  only. 

Cur.  adv.  vult. 

WiLLES,  J.,  now  delivered  the  judgment  of  the  court : — 

In  this  case,  which  was  argued  in  the  course  of  the  last  term,  before  the  Lord 
Chief  Justice  and  my  Brothers  Byles  and  Montague  Smith  and  myself,  our  judgment 
is  for  the  defendant. 

I  may  mention,  lest  it  should  appear  that  any  confusion  is  likely  to  be  introduced 
into  the  law  by  our  decision,  that  we  do  not  at  all  mean  to  throw  doubt  upon  the 
propriety  of  the  practice  of  average-staters  in  disallowing  for  that  which  can  properly 
lie  called  wreck.  That  appears  to  be  a  very  general  pi-actice  ;  and  it  is  a  practice 
which  has  found  its  way  into  the  treatises  upon  the  subject.  The  question  i.s,  what 
is  wreck  1  In  order  to  make  jettison  the  subject  of  a  general  average  contribution, 
two  conditions  must  be  fulfilled.  First  of  all,  there  must  be  common  danger.  It 
must  be  a  maritime  peril,  and  it  must  be  common  to  the  whole  adventure,  which  would 
exclude  some  of  the  cases  which  Mr.  Cohen  very  ingeniously  put,  of  a  subject-matter 
that  had  within  itself  the  elements  of  destruction  which  developed  themselves  during 
the  storm  :  as,  for-  instance,  cotton  which  was  brought  on  board  in  a  damp  state  burst- 
ing out  into  a  ffame,  and  being  thi'own  overboard.  You  cannot  say  there  is  a  common 
danger,  but  a  peculiar  danger  from  the  fault  of  the  person  putting  it  on  board.  And 
then,  secondly,  there  must  be  a  sacrifice,  in  the  sense  of  intentional  sacrifice.     That  is 
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a  second  condition  which  mast  be  fulfilled  ;  and  that  seems  to  exclude  all  those  cases 
[582]  in  which  the  average-staters  ought  to  refuse  to  allow  a  contribution  upon  the 
ground  of  wreck  Certainly,  the  reasoning  is  all  consistent.  All  the  writers  in  this 
countrj-  and  abroad  appear  to  be  agi-eed  that  the  question  is,  whether  there  is  common 
danger,  and  whether  there  is  voluntary  sacrifice.  They  are  not  all  agreed,  it  must  be 
admitted,  upon  the  application  in  practice  of  these  rule's.  But  there  is  one  case  upon 
which  our  average  staters  appear  to  be  agreed,  that  is  to  say,  if  a  mast  were  sprung, 
and  a  part  of  it  were  to  go  overboard  with  a  quantity  of  spars  and  sails  attached  to  it, 
hanging  on  by  a  stay  which  must  give  way  in  a  minute  or  two,  whilst  in  the  mean- 
time, by  battering  against  the  side  of  the  vessel,  it  adds  to  the  danger,  and  if  the 
stay  were  cut  to  let  it  go  at  once,  it  would  be  very  difficult  to  say  that  that  was  any- 
thing more  than  wreck.  A  lawyer  could  not  lay  down  as  a  matter  of  pure  law  that 
all  cumber  cut  loose  is  wreck.  But  what  I  say  is,  if  it  was  virtually  lost,  if  not 
recoverable,  if  the  act  of  cutting  the  rope  was  only  hastening  the  moment  at  which  it 
would  be  lost,  you  would  properly  axil  that  wreck,  and  you  would  not  say  it  was 
general  average.  The  reason  given  is  because  you  cannot  keep  it.  There  is  no 
intentional  sacrifice  in  cutting  it  away.  You  must  lose  it,  and  the  losing  it  a  minute 
or  two  sooner  can  make  all  the  diflference  of  its  doing  great  injury  or  not ;  but  you 
cannot  help  losing  it.  But  if,  instead  of  cutting  away  what  is  virtually  lost  only,  you  cut 
away  a  portion  of  what  is  still  on  board  and  safe,  except  for  the  common  danger ;  for 
instance,  a  mast  or  bowsprit,  for  the  purpose  of  facilitating  the  getting  rid  of  the 
wreck  which  is  only  encumbering  the  vessel, — if  you  do  that,  you  ought  to  receive 
average  in  respect  of  the  portion  you  so  cut  away,  because  that  you  do  sacrifice.  It 
may  be  it  is  exceedingly  difficult  [583]  in  some  cases, — one  can  conceive  it  must  be, — 
for  average-staters  consistently  to  apply  the  principle.  But  the  principle  appears  to 
be  clear  that,  if  the  danger  is  common,  and  the  thing  is  voluntarilj'  sacrificed,  it  is 
contributed  for  rateably. 

In  this  ease,  there  was  a  deck  cargo.  And  the  first  observation  naturally  would 
arise  upon  its  being  a  deck-cargo,  and  upon  the  exception  with  regard  to  deck-cargoes  : 
but  that  is  taken  out  of  the  case  most  effectually  by  reference  to  the  charterparty. 
This  is  an  action  by  the  shipper  of  cargo  against  the  ship-owner ;  and  the  chartei-party 
contemplates  a  deck-cargo.  It  is  not  suggested  there  is  any  statute  to  make  a  deck- 
cargo  illegal ;  therefore  it  seems  something  more  than  custom  to  have  deck-cargoes. 
I  think,  it  was  from  Quebec  ;  but  it  is  not  necessary  to  refer  to  any  custom  affecting 
the  voyage,  because,  according  to  the  contract  between  the  parties,  there  was  to  be  a 
deck-cargo.  Then,  immediately  you  find  that  the  deck-cargo  is  within  the  contempla- 
tion of  the  parties,  you  must  deal  with  it  as  if  shipping  a  deck-cargo  was  lawful. 
When  you  have  established  that  it  is  a  deck-cargo  lawfully  there  by  the  contract  of 
the  parties,  it  becomes  subject  to  the  rule  of  general  average. 

Now,  dealing  with  that  case,  and  taking  one  of  the  jettisons, — because  I  presume 
there  was  enough  thrown  overboard  on  each  occasion  to  satisfy  the  plaintiff's  claim, 
if  he  was  liable'to  contribute, — the  question  is,  whether  there  was  any  liability  for  any 
jettison.  If  so,  the  amount  is  agreed  on  in  the  case.  Therefore,  I  take  only  one  of 
the  jettisons,  and  I  take  the  one'which  Mr.  Cohen  himself  most  insisted  upon,  that  is, 
most  addressed  himself  to  in  his  argument,  and  which  was  most  striking  The  cargo 
appears  to  have  broken  away,— appears  to  have  got  loose  on  deck ;  it  was  not  washed 
overboard  ;  it  had  not  [584]  become  valueless ;  it  was  not  spoiled  with  the  water  ; 
and,  if  the  weather  had  been  fine,  it  could  have  been  re-stowed,  and  it  might  have 
come  on  and  been  just  as  valuable  except  getting  a  little  wetting  with  salt  water. 
It  was  once  re-stowed,  or  part  of  it,  during  the  voyage ;  so  that  it  clearly  was  not  in 
a  state  of  wreck,  in  the  sense  of  having  become  lost  property,  which  they  could  not 
recover,  or  make  use  of  if  thev  recovered  it.  Then  there  was  this  peculiarity  about 
its  being  thrown  overboard  :  it  not  onlv  encumbered  that  part  of  the  vessel,  but  it 
interfered  with  the  pumps,  which  it  was  particularly  necessary  at  that  time  to  work. 
The  persons  on  board  the  vessel  naturally  selected  that  part  which  was  near  the 
pumps  as  first  to  throw  overboard :  and,  no  doubt,  they  would  throw  over  the  rest, 
if  there  was  imminent  danger  of  its  getting  loose,  and  taking  the  same  course  as  the 
first  part.  But  the  same  sort  of  question  might  arise  in  various  forms  as  to  cargo 
stowed  in  the  hold.  For  instance,  if  there  was  an  exceedingly  heavy  part  ot  the 
cargo  below,  and  the  vessel  was  labouring  very  much,-when  I  say  very  heavy,  1 
mean  heavy  in  the  sense  of  great  specific  gravity, -and,  working  upon  a  particular  part 
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of  the  vessel,  it  h;id  strained  the  vessel,  and  so  threatened  to  let  in  the  water  and  sink 
her :  if  vou  took  that  and  flnng  it  overboard,  in  no  other  sense  can  it  be  said  that  the 
cargo  in  question,  or  that  part  of  the  cargo  so  thrown  overboard,  to  be  more  precise, 
was  exposed  to  danger  different  from  the  rest  of  the  cai'go,  except  in  that  circum- 
stance, the  circumstance  that  it  was  by  reason  of  its  weight  and  position  the  best 
thing  to  choose  to  throw  overboard,  and  the  thing  which,  in  that  sense,  it  was 
especially  necessary  to  throw  overboard  for  the  benefit  of  the  whole  concern. 

Was  the  jettison  in  this  case  voluntary?  Was  it  to  ward  off  a  common  danger? 
It  is  only  necessary  to  [585]  look  at  the  protest  to  find  the  answer.  The  danger  was 
caused  to  all,  both  ship  and  cargo  and  crew,  by  the  storm;  and,  to  save  the  whole 
adventure  from  that  storm,  the  timber  was  voluntarily  thrown  overboard  ;  and  it  was 
not  wieck.  In  short,  the  special  danger  caused  to  and  by  the  timber  was  only  a 
circumstance  of  the  common  peril  to  which  the  whole  adventure  was  exposed. 

For  these  reasons,  we  think  that  the  set-oflf  is  good,  and  that  our  judgment  ought 
to  be  for  the  defendant. 

Judgment  for  the  defendant. 

Irwin  r.  Sir  George  Grey,  Bart.     July  10th,  1865. 

[Affirmed  in  Exchequer  Chamber,  L.  R.  1  C.  P.  171;  35  L.  J.  C.  P.  43:  and  in 
House  of  Lords,  L.  R.  2  H.  L.  20;  36  L.  J.  C.  P.  148.  See  JFilgon  v.  Metropolitan 
Kailway,  1871,  L.  R,  6  C.  P.  381 ;  O'Brkn  v.  R.,  1890,  26  L.  R.  Ir.  499.] 

It  is  no  gi'ound  of  error  in  fact,  that  the  whole  of  the  special  jurors  struck  were  not 
summoned,  or  that  the  special  jury  panel  was  called  over  and  a  tales  prayed  befoi'e 
10  a.m.,  the  time  for  which  the  special  jurors  were  summoned, — it  not  being  com- 
petent to  the  party  to  aver  anything  that  is  inconsistent  with  the  record. 

This  was  error  in  fact  brought  by  the  plaintiff.  The  record  was  as  follows : — 
"  Middlesex.  George  O'Malley  Irwin,  in  person,  sues  the  Right  Hon.  Sir  George 
Grey,  Bart.,  who  has  been  summoned  to  answer  the  said  George  O'Malley  Irwin,  by 
virtue  of  a  writ  issued  on  the  19th  day  of  June,  1862,  out  of  Her  Majesty's  court  of 
Common  Pleas,  foi'  that  the  plaintiff,  having  a  claim  for  damages,  to  wit,  to  the 
amount  of  100,0001.,  against  Her  Majesty,  heretofore,  to  wit,  on  the  24th  day  of 
April,  1861,  duly  and  according  to  the  Petitions  of  Right  Act,  1860,  presented  a 
petition  of  right  to  Her  Majestj',  dated,  to  wit,  the  day  and  j'ear  aforesaid,  and 
intituled  in  the  court  of  Queen's  Bench,  being  a  court  in  which  the  subject-matter  of 
the  said  petition  would  have  been  cognizable  if  the  same  had  been  a  matter  in  dispute 
between  subject  and  subject,  and  stated  in  the  margin  the  venue  for  the  trial  of  the 
said  petition  ;  and  the  [586]  said  petition  was  addressed  to  Her  Majesty  in  the  form 
and  to  the  effect  in  the  schedule  to  the  said  act  in  that  behalf  annexed,  and  stated  the 
Christian  and  surname  and  usual  place  of  abode  of  the  plaintifl',  being  the  suppliant 
in  the  said  petition,  and  of  his  attorney  by  whom  the  same  was  presented,  and  set 
forth  with  convenient  certainty  the  facts  entitling  the  plaintiff  to  relief,  and  was 
signed  by  the  plaintiff's  said  attorney  ;  which  petition  was  duly  left  with  the  secretary 
of  state  for  the  home  department,  in  order  that  the  same  might  be  submitted  to  Her 
Majesty,  for  Her  Majesty's  gracious  consideration,  and  in  order  that  Her  Majesty, 
if  she  should  think  fit,  might  grant  her  fiat  that  right  be  done  :  And  afterwards, 
before  the  said  petition  had  been  submitted  to  Her  Majesty  for  Her  Majesty's 
gracious  consideration,  the  defendant  became  and  was  secretary  of  state  for  the  home 
department,  and  had  due  notice  of  the  premises  and  of  the  said  petition  :  And  there- 
upon, and  whilst  the  defendant  was  such  secretary,  the  plaintiff  requested  the  defen- 
dant to  bi'iug,  and  as  such  secretary  to  submit  the  said  petition  to  Her  Majesty  for 
Her  Majesty's  gracious  consideration,  in  order  that  Her  Majesty,  if  she  should  think 
fit,  might  grant  her  fiat  that  right  be  done  :  And  the  plaintiff  did  all  things  necessary  on 
his  part,  and  all  things  on  his  part  necessary  to  happen  and  exist  happened  and  existed, 
and  all  times  necessary  to  elapse  elapsed,  to  entitle  the  plaintiti'to  have  the  said  petition 
submitted  by  the  defendant  to  Her  Majesty  for  Her  Majesty's  gracious  consideration, 
in  order  that  Her  Majesty,  if  she  should  think  fit,  might  grant  her  fiat  that  right  be 
done :  And  it  became  and  was  the  duty  of  the  defendant  to  submit  the  said  petition 
to  Her  Majesty  for  Her  Majesty's  gracious  consideration,  in  oi'der  that  Her  Majesty, 
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if  she  should  think  fit,  might  grant  her  fiat  that  right  be  done :  Yet  the  defendant 
did  not  nor  would  submit  the  said  petition  [587]  to  Her  Majesty  for  Her  Majesty's 
gracious  consideration,  in  order  that  Her  Majesty,  if  she  should  think  fit,  might  grant 
her  fiat  that  right  be  done  ;  but  wholly  neglected  and  refused  so  to  do,  and  therein 
wholly  failed  and  made  default :  And  the  plaintifi'  avers  that  he  is  personally  interested 
in  the  performance  of  the  said  duty,  and  that  he  has  sustained  and  may  sustain  damage 
by  the  non-performance  by  the  defendant  of  his  said  duty  in  that  behalf ;  and  that  the 
performance  of  the  said  duty  by  the  defendant  has  been  demanded  by  the  plaiutiff  of 
the  defendant,  and  the  defendant  has  refused  and  neglected  to  perform  the  same  ;  and 
all  conditions  have  been  fulfilled,  and  all  things  have  happened,  and  all  times  have 
elapsed  necessary  to  entitle  the  plaintiff  to  the  performance  of  the  said  duty  by  the 
defendant,  and  to  claim  a  writ  of  mandamus  in  that  behalf;  And  the  plaintiff  hereby 
claims  a  writ  of  mandamus  commanding  the  defendant  to  submit  his  said  petition  to 
Her  Majesty  for  Her  Majesty's  gracious  consideration,  in  order  that  Her  Majesty 
may,  if  she  should  think  tit,  indorse  her  fiat  that  right  be  done ;  And  the  plaintiff 
claims  100,0001." 

Here  followed  a  plea  of  not  guilty,  a  joinder  of  issue,  and  a  venire  facias  juratores. 

"The  14th  day  of  January,  in  the  year  of  our  Lord,  1863. 

"Afterwards,  on  the  said  14th  day  of  January,  186.3,  come  the  plaintiff  in  person, 
and  the  defendant  by  the  attorney  aforesaid,  and  the  Eight  Hon.  Sir  William  Erie, 
Knight,  Her  Majesty's  Chief  Justice  assigned  to  hold  pleas  in  Her  Majesty's  court  of 
the  Bench  hath  sent  hither  his  record  had  before  him,  in  these  words, — Afterwards, 
on  the  26th  day  of  November,  1862,  at  Westminster  Hall,  in  the  count}'  of  Middlesex, 
before  the  Kt.  Hon.  Sir  William  Erie,  Knight,  Her  Majesty's  Chief  Justice  assigned 
to  hold  pleas  in  Her  .Majesty's  court  of  the  Bench,  come  the  within-namcd  plaintifi' 
[588]  in  person,  and  the  within-named  defendant  by  his  attorney  within  named ;  and 
a  jiiri/  of  the  said  count//,  being  xuinmoned,  alio  come,  who,  being  sworn  to  try  the  matters 
in  question  between  the  said  pai'ties,  upon  their  oath  say  that  he  the  defendant  is  not 
guilty. 

"  Therefore  it  is  considered  that  the  plaintiff'  take  nothing  by  his  said  writ,  and 
that  the  defendant  do  go  thereof  without  day,  &c.,  and  that  the  clefendant  do  recover 
against  the  plaintiff  1621.  4s.  for  his  costs  of  defence. 

"The  15th  day  of  January,  1863. 

"Afterwards,  on  the  said  1.5th  day  of  January,  1863,  the  plaintifi'  in  person 
delivered  to  one  of  the  Masters  of  this  court  a  memorandum  in  writing,  according  to 
the  statute  in  that  behalf,  alleging  that  there  was  error  in  fact  in  the  record  and 
proceedings  aforesaid,  together  with  an  affidavit  of  the  matter  of  fact  in  which  the 
said  error  consisted ;  and  the  said  Master,  according  to  the  said  statute,  filed  the 
said  memorandum  and  affidavit. 

"The  22nd  day  of  January,  1863. 

"Afterwards,  on  the  said  22nd  day  of  January,  1863,  comes  here  the  said  George 
O'Malley  Irwin,  the  plaintiff  in  person,  and  says  that  in  the  record  and  proceedings 
aforesaid,  and  also  in  the  giving  the  judgment  aforesaid,  there  is  manifest  error,  in 
this,  to  wit,  that,  after  the  issue  was  joined  in  this  cause,  and  before  the  trial  of  the 
said  issue,  to  wit,  on  the  25th  of  October,  1862,  it  was  duly  ordered  by  the  rule  of  this 
Honourable  court  dated  Triuitv  Term,  in  the  26th  year  of  the  reign  of  Queen  Victoria, 
Saturday,  the  25th  October  last,  on  the  motion  of  Mr.  AVelsby,  for  the  above-named 
defendant,  'That,  at  the  expense  of  the  defendant,  48  special  jurors  should  be 
nominated  out  of  the  jurors'  book  and  special  jurors'  list  for  the  county  of  Middlesex, 
and  be  reduced  before  the  under-sheriff  of  the  said  county,  of  whom  12  should  be 
struck  [589]  out  by  each  party,  and  the  remaining  twenty-four  jurors  should  be 
placed  on  a  panel  for  the  trial  of  the  said  cause,  pursuant  to  the  statute  6  G.  4,  c.  oO, 
and  the  Common  Law  Procedure  Act,  1852 ;  and  that  the  sheriff  of  the  said  couiity 
do  cause  the  said  24  jurors  to  be  summoned  to  attend  at  the  said  trial,  and  that  they 
do  attend  accordingly.'  And  the  plaintiff  further  says  that  the  following  persons 
were,  in  pursuance  of  the  said  rule  and  the  said  statute  in  such  case  made  and  pro- 
vided, duly  struck  as  the  jurors  to  be  returned  for  the  trial  of  the  said  issue,— 
liobert  Gardner,  33  Gloucester  Gardens,  merchant,  George  Thomas  Stroud,  6  Shepper- 


yi8  lEWlN     i'.   GREY  19  C.  B.  (N.  S.)  590. 

toil  Street,  Islington,  meichiuit,  John  Carter,  25  Durham  Terrace,  merchant,  William 
Sparks,  16  Crescent  Koad,  merchant,  Peter  Adams,  5  York  Terrace,  Islington,  mer- 
chant, Edwin  Abbott,  30  Dorchester  Place,  Marylebone,  Esq.,  Hector  Maclean  Hay, 
37  Howland  Street,  Esq.,  James  Walker,  7  Park  Village  West,  merchant,  Henry 
Thompson,  12  St.  John's  Wood  Park,  merchant,  George  Blaylock,  20  Stock  Orchard 
Crescent,  merchant,  George  Poole,  13  Clarendon  Villas,  Islington,  merchant,  George 
Stapley,  13  Devonshire  Koad,  merchant,  Thomas  Jones  Gibb,  54  Porchester  Terrace, 
merchant,  James  Bryant,  Avenue  Road  Gardens,  merchant,  Frederick  Appleford, 
14  Aberdeen  Park,  merchant,  Horatio  Bebb,  13  Gloucester  Place,  Marylebone,  Esq., 
William  Beachcroft,  7  Devonshire  Terrace,  Esq.,  William  Thackery,  13  Ampthill 
Square,  merchant,  James  German,  63  Inverness  Terrace,  Esq.,  John  Phillip  Judd, 
49  Sussex  Gardens,  merchant,  Thomas  Goodson  Albany,  Esq.,  Sir  Richard  Frederick, 
52  Berkeley  Square,  Bart.,  Richard  Bell,  23  Northampton  Square,  merchant,  Thomas 
Foster,  4  Cleveland  Terrace,  Esq. ;  and  that  the  following  persons,  although  so  struck, 
were  not  summoned  to  attend  as  jurors  on  the  trial  of  the  said  issue, — George  Thomas 
Stroud,  6  Shepperton  Street,  Islington,  merchant.  Hector  Maclean  Hay,  37  [590] 
Howland  Street,  Esq.,  Peter  Adams,  7  York  Terrace,  Islington,  merchant,  George 
Poole,  13  Clarendon  Villas,  Islington,  merchant,  George  Stapley,  13  Devonshire  Road, 
merchant,  Thomas  Jones  Gibb,  54  Porchester  Terrace,  merchant,  James  Bryant, 
Avenue  Road  Gardens,  merchant,  John  Phillip  Judd,  49  Sussex  Gardens,  merchant : 
That,  by  reason  of  the  said  persons  not  having  been  summoned  to  attend  the  court  on  the 
trial  of  the  said  issue,  and  the  names  of  the  aforesaid  special  jurors  -not  liacinij  been  called 
over  in  court  at  or  after  ten  oclocl;,  which  was  the  hour  named  in  the  said  summons  for 
the  said  jury  to  attend  the  court  on  the  trial  of  the  said  issue,  twelve  of  the  said  special 
jurrns  did  not  attend  to  try  the  said  issue,  but  that  only  ten  of  the  said  special  jurors 
attended  ami  were  sworn  on  the  said  jury ;  and  that  a  tales  was  thereupon  prayed  on 
behalf  of  the  above-named  defendant,  and  divers,  to  wit,  two  talesmen  tvere  accordingly 
sworn  on  the  said  jury :  And  this  the  said  plaintiff  is  leady  to  verify,  wherefore  he 
prays  that  the  judgment  aforesaid  may  be  revoked,  annulled,  and  altogether  held 
for  naught,  and  that  the  plaintift'  may  be  restored  to  all  things  which  he  hath  lost  by 
occasion  thereof." 

"The  4th  day  of  February,  1863. 

"The  defendant.  Sir  George  Grey,  Bart.,  by  the  said  H.  T.  Raven,  his  attorney, 
says  that  theie  is  no  error  either  in  the  record  and  proceedings  aforesaid,  or  in  the 
giving  the  judgment  aforesaid." 

The  plaintiff  in  error,  in  person  (n).  The  first  ground  [591]  of  complaint  is,  that 
all  the  special  jurors  who  were  struck  ought  to  have  been  summoned.  This  is  required 
by  the  express  words  of  the  Jury  Act,  6  G.  4,  c.  50,  ss.  25,  26.  The  second  is,  that 
the  jury  struck  ought  to  have  been  the  jury  returned  for  the  trial  of  the  issue.  This 
is  required  by  the  enactment  contained  in  s.  30.  The  third  is,  that  a  tales  can  only 
be  prayed  when  the  jury  are  in  default  by  not  appearing,  which  they  are  not  if  they 
have  not  all  been  summoned.  This  is  required  by  s.  37,  which  enacts  that,  where  a 
full  jury  shall  not  appear,  &c.,  or  where,  after  appearance  of  a  full  jury,  by  challenge 
of  any  of  the  parties,  the  jury  is  likely  to  remain  untaken  for  default  of  jurors,  every 
such  court,  ou  request  made  by  the  parties  in  any  action  or  suit,  shall  command  the 
sheriflf'  to  name  and  appoint  so  manj'  of  such  other  able  men  of  the  county  then  present 
as  shall  make  up  a  full  jury  :  and  the  sheriff  shall,  at  such  command  of  the  court,  return 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  in  error  were  as 
follows : — 

"  1.  That  all  the  special  jurors  who  were  struck  ought  to  have  been  summoned  : 
6  G.  4,  c.  50,  s.  25  : 

"  2.  That  the  special  jury  struck  ought  to  have  been  the  jury  returned  for  the 
trial  of  the  issue  in  this  cause  :  s.  30  : 

"  3.  That  a  tales  can  only  be  prayed  when  the  jury  are  in  default  by  not  appear- 
ing, which  they  are  not  if  they  have  not  all  been  summoned  :  s.  37  : 

"4.  That,  the  issue  not  having  been  tried  by  a  duly  constituted  jury,  the  verdict 
is  not  binding,  is  a  nullity,  and  the  judgment  founded  on  it  is  erroneous  : 

"  5.  That  the  names  of  the  special  jurors  were  not  called  over  at  or  after  10  o'clock, 
the  hour  named  in  the  summons." 
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such  meu  duly  qualified  as  shall  be  present  or  can  be  found  to  serve  ou  such  jury, 
and  shall  add  and  annex  their  names  to  the  former  panel ;  and  the  court  shall  proceed 
to  the  trial  of  every  such  issue  with  those  jurors  who  were  before  impanelled,  together 
with  the  talesman  so  newly  added  and  annexed,  as  if  all  the  said  jurors  had  been 
returned  upon  the  writ  or  precept  awarded  to  try  the  issue.  A  further  objection  is, 
that  the  names  of  the  special  jurors  were  not  called  over  at  or  after  10  o'clock,  the  hour 
named  in  the  summons.  If  the  ordinary  practice  in  this  respect  had  been  adhered  to, 
perad\enture  it  would  have  been  unnecessary  to  pray  a  tales.  The  whole  subject  is 
elabo-[592]-rat€ly  discussed  in  the  opinions  delivered  by  the  judges  to  the  House  of 
Lords  iu  the  case  of  The  Queen  v.  O'Connell,  11  Clark  &  Fin.  155.  Lord  Denman,  at 
p.  ot)2,  says:  "There  is  one  thing  too  remarkable  to  be  overlooked.  In  that  short 
passage  in  Lord  Coke,  which  contains  the  whole  of  the  learning  upon  this  subject 
(Co.  Litt.  156),  he  cites  a  case  from  the  Year  Books,  which  is  twice  reported,  once  iu 
the  ilth  of  E.  3,  and  once,  I  believe,  iu  the  20th  of  E.  3.  The  sheiift"  returned  a  list, 
which  the  bailitf  of  the  franchise  ought  to  have  returned  ;  that  was  held  to  be  wrong 
prima  facie,  because  it  deprived  the  party  of  his  challenge  against  the  bailifl  individually. 
Hut  theu  it  was  argued,  '  Oh,  but  there  aie  good  names  enough  returned  by  the  sherift' 
to  ensure  the  party  a  fair  trial ; '  exactly  the  argument  which  appears  to  have  succeeded 
in  Uublin.  But  the  court  held,  in  the  time  of  Edward  3,  that,  as  the  array  was  one 
entire  indivisible  thing,  one  error  would  vitiate  the  whole ;  and  the  whole  was  accord- 
ingly set  aside.  In  that  \ery  case,  the  sherift"  was  charged  with  unindifterency  :  the 
question  of  his  uninditferency  was  tried  :  he  was  acquitted  upon  that  charge  ;  and  yet 
the  fact  of  his  having  done,  though  not  with  any  corrupt  or  partial  intention,  that 
which  gave  a  different  jury,  was  deemed  a  default  sutticient  to  set  aside  the  whole 
proceeding."  That  plainly  shews  that  any  irregularity  iu  the  mode  of  procuring  the 
attendance  of  a  jury  renders  the  whole  proceeding  erroneous.  Lord  Denman,  in  the 
same  case,  at  p.  353,  quotes  the  opinion  of  Coleridge,  J.,  to  the  following  eflect :  "  It 
seems  to  me  that  all  questions  touching  the  formation  of  juries  must  be  examined  by 
the  judges  with  very  critical  eyes  '  In  Haldane  v.  Beauded;  3  Exch.  658,  6  D.  &  L. 
642,  where  the  defendant  had  obtained  a  rule  for  a  special  jury,  which  was  nominated 
and  struck,  but  no  special  jury  process  issued,  and  the  [593]  cause  was  tried  by  a 
common  jury  as  undefended,  the  court  set  aside  the  trial,  with  costs.  [Willes,  J. 
That  case  is  disposed  of  bv  the  113th  section  of  the  Common  Law  Procedure  Act, 
1852.]  In  Hague  v.  Fa^^o  M.  &  G.  693,  6  Scott,  X.  R.  705,  where  a  cause  was 
entered  as  a  special  jicnj  cause,  but  was  taken  in  the  defendant's  absence,  and  tried  by 
a  curaiiwnjury,  as  an  undefended  cause,  the  court  set  aside  the  trial  and  verdict,  with 
costs.  "The  words,"  says  Tindal,  C.  J.,  "of  the  Jury  Act  (6  G.  4,  c.  50,  s.  30)  are 
very  strong,— that  '  every  jury  so  struck  shall  be  the  jury  returned  for  the  trial _of 
such  issue.'  The  trial  was  clearly  irregular.''  In  Xewman  v.  Graham,  11  C.  B.  153, 
it  was  held  that,  where  the  defendant  has  duly  obtained  a  rule  for  a  special  jury,  and 
the  jury  has  been  struck  and  reduced,  it  is  not  competent  to  the  court  to  duect  that 
the  cause  be  tried  bv  a  common  jury,  ou  the  defendant's  failure  to  summon  a  special 
jury.  "  The  statute,"  says  Cresswell,  J.,  "  is  imperative,  that  the  jury  struck  shall  be 
the  jury  to  try  the  issue."  And  Jervis,  C.  J.,  adds:  "It  is  not  competent  to  any 
court  to  repeal  a  positive  enactment  of  the  legislature.  The  practice  on  the  subject 
is  quite  settled."  In  Montague  v.  ^mith,  21  Law  J.,  Q.  B.  73,  the  court  of  Queens 
Bench  held  themselves  to  be  bound  bv  the  decision  of  the  court  of  Exchequer  in 
Baldune  v.  Beauckrk.  Lord  Denman  there  says  :  "After  great  consideration  looking 
to  the  interpretation  put  upon  the  Jury  Act  by  the  court  of  Exchequer,  I  wil  express 
no  other  opinion  in  this  case,  except  that  I  feel  bound  by  Haldane  v.  LeauderL  In 
points  of  practice,  it  is  extremelv  desirable  that  there  should  be  an  uniformity  of 
proceeding  in  all  the  courts."  [Willes,  J.  The  simple  question  of  fact  here  is 
whether  the  circumstance  of  all  the  special  jurors  not  having  been  summoned  and  of 
the  names  having  been  called  over  before  10  o'clock,  is  ground  tor  error  m  tact.J 

[594]  The  Solicitor-General  (with  whom  were  the  Attorney-General,  1.  Jone»,  and 
Hannen)":  contra  (a).     It  is  not  competent  to  the  plaintig;t^se^«p  as  a  ground  of  error 

(a)  The  points  marked  for  ^i^en^~c^i^ti^t  of  the  defendant  in  error  were  as 

f     11 

°    "'l'  Vhat  the  matters  alleged  by  the  plaintiff  as  grounds  of  error  in  fact  do  not  iu 

point  of  law,  nor  do  any  of  them,  amount  to  error  m  f act :  n,atti»i-s 

"  2.  That  the  aUegatiou  m  the  assignment  ot  errors  that,  by  reason  of  the  matteis 
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that  the  whole  of  the  special  jurors  struck  were  uot  summoned,  because  that  would  be 
to  contradict  the  record  :  and,  if  there  was  any  irregularity  in  the  mode  of  summon- 
in"  or  calling  them,  the  plaintiff  by  his  appearance  waived  it.  The  authorities  upon 
this  subject  are  very  numerous.  In  Bac.  Abr.  Enm  (K.),  3,  it  is  said:  "It  seems  a 
u-eueral  rule  that  nothing  can  be  assigned  for  error  that  contradicts  the  record  :  for 
the  records  of  the  courts  of  justice,  being  things  of  the  greatest  credit,  cannot  be 
questioned  but  by  matters  of  equal  notoriety  with  themselves;  wherefore,  though 
the  matter  assigned  for  error  should  be  proved  by  witnesses  of  the  best  credit,  yet 
the  judges  would  not  admit  of  it.  Hence  it  is  that,  in  a  writ  of  error  to  reverse  a  fine, 
the  plaintiff'  cannot  assign  that  the  [595]  conusor  died  before  the  teste  of  the  dedimus, 
because  that  contradicts  the  record  of  the  conusance  taken  by  the  commissioners, 
which  evidently  shews  that  the  conusor  was  then  alive,  because  they  took  his  conusance 
after  they  were  armed  with  the  commission  and  the  dedimus  issued.  If  a  writ  of 
error  be  brought  upon  a  judgment  in  an  inferior  court,  and  the  record  certified  of  a 
court  held  Ijefore  the  mayoi-,  bailitis,  and  burgesses  of  A.  by  custom,  it  cannot  be 
assigned  for  error  that  there  is  no  such  custom,  for  this  is  contrary  to  the  record,  and 
even  what  the  writ  of  error  itself  supposes,  viz.  that  they  have  a  court.  In  a  writ 
of  error  upon  a  judgment  in  the  palace  court  held  '  coram  Jacobo  Duce  Ormond,'  it 
cannot  be  assigned  for  error  that  the  duke  was  not  there,  because  that  is  contrary  to 
the  record,  though  in  fact  the  court  was  held  before  his  deputy,  according  to  the 
patent.  If  A.  B.  is  sworn  upon  the  principal  panel,  and  another  of  the  same  name  is 
sworn  upon  the  tales,  it  shall  uot  be  assigned  for  error  that  the  A.  B.  first  sworn  and 
A.  B.  the  talesman  were  one  and  the  same  person,  so  as  to  make  it  a  trial  by  eleven 
jurors  only  ;  for  this  is  contrary  to  the  record,  which  says  that  they  ^vho  were  sworn 
on  the  tales  were  alii  de  circumstantibus ; '  he  could  not  be  ukiu  consistently  with  the 
record,  which  says  that  he  was  alms;  and  therefore  such  an  averment,  contrary  to 
the  record,  shall  not  be  admitted.  So,  it  shall  not  be  assigned  for  error  that  A.  B., 
who  was  sworn  as  a  juror  returned  upon  the  principal  pannel,  was  never  returned  by 
the  sheriff";  for,  after  the  joinder  in  issue,  the  record  goes  on  to  the  award  of  a  venire 
facias  returnable  at  such  a  day,  'ad  quern  diem,' it  says,  'jurata  inter  partes  prted. 
ponitur  in  respectu'  till  the  next  term,  nisi  prius  the  justices  come,  &c. ;  at  which 
time  they  come,  et  juratores  uude  infra  sit  mentio  exacti  unus  eorum  (that  is,  one 
of  those  returned  by  the  sheriff),  [596]  viz.  A.  B.,  venit  et  in  juratam  illam  juratus 
existit ; '  so  that  the  record  expressly  says  that  the  A.  B.  who  was  sworn  was  one  of 
them  who  was  returned  by  the  sheiiff,  and  therefore  the  error  assigned  is  contrary  to 
the  record."  In  Udhut  v.  Hdd,  2  Ld.  Kaym.  1414,  Stra.  684,  Held  brought  an  action 
of  assault  and  battery  in  the  Common  Pleas  against  Helbut,  and,  upon  his  pleading 
the  general  issue,  verdict  and  judgment  was  given  for  Held ;  upon  which  Helbut 
brought  this  writ  of  error  in  the  King's  Bench,  and  assigned  for  error,  quod  per 
recordum  pr;edictum  apparet  quod  prsdictus  Edwardus  Eichier  (mentioned  in  the 
postea  to  be  the  only  juryman  who  appeared  on  the  principal  panel)  jurator  nominatus 
in  panello  prsedicto  de  habendo  corpora  juratorum  summonitorum  inter  pnedictum 
Hugonem  et  Isaacum  annexo  exactus  venit,  and  was  sworn  on  the  jury,  and  gave  his 
^■erdict  simul  cum  juratoribus  priedictis  de  novo  appositis;  whereas,  by  the  record 
of  the  venire  facias,  it  appeared  that  the  said  Edward  Kichier  was  not  returned  nor 
impanelled  by  the  sheriff'  of  London  in  the  panel  to  the  said  writ  of  venire  facias 
annexed,  and  returned  as  by  law  he  ought,  &c.  For  the  plaintiff  in  error,  it  was 
urged  that  the  verdict,  being  given  by  a  person  uot  named  in  the  panel  upon  the 
venire,  was  ill,  and  the  judgment  thereupon  given  was  erroneous.  For  the  defendant 
in  error  it  was  insisted,  and  so  adjudged,  by  the  court,  that  this  was  uot  assignable 

therein  alleged,  twelve  special  jurors  did  not  attend  and  were  not  sworn  to  try  the 
i.ssue,  does  not  shew  any  ground  of  error,  and  is  bad,  as  contradicting  the  record, 
which  states  that  a  jury  of  the  county  of  Middlesex,  being  summoned,  came  aud  were 
sworn  to  try  the  matters  in  question  between  the  parties  : 

"  3.  That,  if  the  matters  alleged  in  the  assignment  of  errors  be  true,  the  same 
amounted  at  most  to  an  irregularity,  in  respect  of  which  the  plaintiff  ought  to  have 
made  his  objection  before  the  jury  were  sworn ;  and  that  the  plaintiff,  having  sub- 
mitted his  case  to  a  jury  so  summoned  and  sworn  as  in  the  said  assignment  of  errors 
mentioned,  cannot  be  heard  to  allege  that  the  mode  of  summoning  or  swearing  the 
said  jury,  or  any  of  them,  is  a  ground  of  error." 
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for  error,  it  being  against  the  record.     At  the  end  of  that  case  is  a  note  of  a  case  of 
I  ommer  v.    Ilebh,  M    3    J.   2,  B.  R.,  as  follows -"  Debt  on  bond;  non  est  factum 
pleaded  ;  verdict  and  judgment  for  the  plaintift"  in  the  Common  Pleas  :  on  error  on 
this  judgment,  error  was  assigned  that  Webb  died  before  the  duv  of  nisi  piius  •  and 
held  It  was  not  assignable  for  error,  because  the  record  mentioned  that  he  appeared 
that  day.     Judgment  was  affirmed."     In  [597]  Molms  v.  JFerhi/,  1  Lev,  76,  it  is  said 
that  "eiTor  that  the  judge  was  not  in  court,  is  against  the  record,  and  not  assignable." 
In  1/ie  King  v.  CarJde,  2  B.  &  Ad.  .362,  a  return  to  a  writ  of  error  directed  to  the 
commission  of  oyer  and  terminer  of  the  city  of  London,  set  out  the  record  of  an  indict 
ment  found  against  the  defendant,  before  the  lord  mayor  and  otheis ;  and  stated  that 
he  was  tried  upon  the  said  indictment  by  a  jury  of  the  country  at  the  next  session 
holden  before  the  lord  mayor,  several  of  the  judges,  aldermen,"  recorder,  and  others, 
assigned  by  certain  letters-patent  under  the  great  seal  directed  to  them,  or  any  two  or 
more  of  than,  to  inquire  of  certain  offences;  that  he  was  by  the  verdict  of  such  jury 
found  guilty  ;  and  that  thereupon  judgment  was  given  by  the  court  against  him.     Upon 
this  return  the  defendant  assigned  as  error  in  law  that  the  judgment  was  insufficient 
and  that  it  should  have  been  for  the  defendant,  and  as  error  in  fact  (amongst  others), 
that,  when  the  jury  ga\e  their-  verdict,  there  was  but  one  of  the  justices  named  in  the 
commission  present  in  court.     The  King's  coroner  and  attorney  answered  "iir  nullo 
est  erratum,"  and  pr-ayed  that  the  judgment  might  be  affirmed  :"and  it  was  held  that, 
as  it  appeared  by  the  record  that  the"  verdict  was  given  at  a  session  holden  before 
several  of  the  conimissioners  and  justices,  the  plaintiff  in  error  could  not  be  allowed  to 
aver,  in  contradiction  to  the  record,  that  only  one  of  the  justices  was  present  when  the 
jury  gave  their  verdict ;  and  that  the  answer  "  irr  nullo  est  erratum,"  is  no  admission 
of  the  fact  assigned  for  error,  unless  it  could  be  lawfully  assigned,  and  is  well  assigned 
in  point  of  form.     Lord  Tenterden,  in  delivering  the  judgment  of  the  court,  there 
said  :  "  We  think  our-selves  bound  by  the  authorities  in  the  books,  which  are  numer-ous 
and  consistent,  to  decide  that  the  plaintiff  in  error  cannot  be  received  to  make  the 
averment  contrary  to  the  [598]  record."     [Byles,  J.     Do  the  court  say  what  ought  to 
be  done  in  such  a  case  ^     No.     Li  Ex  parte  Xewtim,  24  Law  J.,  C.  P.  148,  16  C.  B.  97, 
upon  an  indictment  charging  felony  committed  within  the  jurisdiction  of  the  Central 
Criminal  Court,  the  prisoner  was  convicted  and  sentenced  to  imprisonment.     After 
sentence,  application  was  made  to  the  court  of  Common  Pleas  for  a  writ  of  habeas 
cor-pus  to  bring  up  the  prisoner  to  be  dischar-ged,  upon  an  affidavit  alleging  that  the 
offence  was  committed  out  of  the  jurisdiction  of  the  Central  Cr'iminal  Court :  and  it 
was  held  that  the  record  was  arr  estoppel,  and  the  writ  was  r-efused.     The  cases  upon 
the  subject  are  uniform.     [Willes,  J.     The  plaintiff  has  not  cited  any  authority  for  a 
writ  of  error :  all  the  cases  he  r-elies  on  are  cases  of  motion.]     A  motion  for  a  new 
trial  was  made  in  this  case,  and  refused.     Nothing  could  be  more  inconvenient  and 
obstructive  of  the  course  of  justice,  than  to  hold  that  the  mere  neglect  of  the  officer 
to  summon  one  of  the  special  jurymen,  renders  the  whole  proceeding  nugatory  and 
void.     [Willes,  J.     How  does  it  appear  that  the  jury  were  called  over  and  sworn 
befor-e   10  o'clock"?]     Only  by  the  plaintiff's  affidavit.     The  recor-d,  however,  alleges 
all  that  is  necessary  to  shew  that  the  proceedings  were  regular :  the  court  will  assume 
omnia  rite  es.se  acta.     The  plaintiff  was  present ;  and,  if  he  had  anything  to  object  to, 
he  ought  to  have  urged  it  at  the  time.     [Byles,  J.,  referred  to  Holt  v.  Meddouxroft, 
-t  M.  &  Selw.  467.]     There  the  defendant  protested.     Here  the   plaintiff  did  not. 
Besides,  it  was  a  proceeding  by  motion.     There  are  many  authorities  to  shew  that 
even  matter  of  error  may  be  cur-ed  by  appearance  :  see  Bac.  Abr.  Err'or  (K.),  5.     "A 
man  shall  never  assign  that  for  error  which  he  might  have  pleaded  in  abatement,  for 
it  shall  l)e  accounted  his  folly  to  neglect  the  time  of  taking  that  exception.     As,  if  a 
feme  [599]  covert  brings  an  action  in  her-  own  name  per  attoruatum,  and  the  defen- 
dant plead  in  bar  to  the  action,  he  shall  never  afterwards  assign  the  coverture  for 
error.     So,  if  a  feme  sole  brings   trespass,  and  recovers,  and  a  writ  of  inquiry  of 
damages  is  awarded,  and  before"  the  r-eturn  thereof  the  plaintiff'  takes  husband,  and 
after  the  vvr-it  is  returned,  and  judgment  given  thereupon,  without  any  exceptions 
taken  by  the  defendant,  he  shall  not  have  advantage  of  this  in  a  writ  of  error-,  because 
the  writ  was  onh-  abateable  by  plea."     [Willes,  J.,  referred  to  Andrews  v.   Elliott, 
5  Ellis  &  B.  502,  6  Ellis  &  B.  338.]     There,  Mr-.  Bramwell,  then  a  Queen's  counsel, 
was  in  the  commission  of  nisi  prias,  and  could  have  tried  the  case  with  a  jury  ;  and 
the  statute  17  &   18  Vict.  c.   125,  s.  1,  under  certain  limited  conditions,  gave  him 
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power  to  try  hy  himself.  The  court  of  Queen's  Bench  and  the  Exxhequer  Chamber 
thought  that  the  plaintiff",  by  his  consent  to  the  case  being  ti'ied  without  a  jury,  was 
estopped  from  denying  that  the  statutable  conditions  had  been  fulfilled.  Here,  the 
plaintiff  does  not  allege  that  all  the  facts  did  not  come  to  his  knowledge  at  the  time. 

The  plaintiff,  in  reply.  The  authorities  already  cited, — Nemnan  v.  Graham, 
11  C.  B.  153,  Haldane  v.  Beauclerk,  3  Exch.  658,  Montague  v.  Smith,  21  Law  J., 
Q.  B.  73,  Hague  v.  Hall,  5  M.  &  G.  693,  6  Scott,  N.  E.  705,  and  TM  Queen  v. 
O'Coiinell,  11  Clark  &  Fin.  351, — clearly  shew  that  the  proceedings  here  are  erroneous, 
and  that  this  is  the  proper  way,  and  indeed  the  only  way,  of  taking  advantage  of 
the  irregularity.  A.?  to  the  suggestion  of  waiver,  it  is  enough  to  say  that  a  man 
cannot  wai\e  an  irregularity  of  which  he  has  no  knowledge:  2  Chitt.  Archb.  11th 
edit.  1461  :  and  here  the  plaintiff  could  not  at  the  time  know  that  the  jurors  had  not 
all  been  summoned.  It  is  true,  a  jur^'  [600]  came  ;  but  not  a  proper  one.  [Byles,  J. 
You  knew  that  the  whole  panel  did  not  attend.  That  which  you  did  not  know  was, 
that  some  of  them  were  not  summoned.]  Exactly  so.  [Willes,  J.  In  Doe  d.  Lord 
Ashhirnham  v.  Michael,  16  Q.  B.  320,  on  the  trial  of  a  special  jury  cause,  when  the 
names  of  the  special  jurymen,  who  had  retired  to  consider  their  verdict,  were  called 
over  on  their  return  into  court,  it  was  discovered  that  a  person  on  the  impanelling  of 
the  jury  summoned  as  a  special  jurjnnan  on  another  cause  had  answei'ed  by  mistake 
to  the  name  of  a  juryman  summoned  for  the  cause  on  trial,  and  had  served  in  his 
stead.  The  defendant  then  objected  to  take  the  verdict  of  the  jury  so  impanelled  : 
the  plaintiff  insisted  on  taking  it :  and  the  jury  gave  a  verdict  for  the  plaintiff.  It 
was  held  that  this  was  a  mis-trial,  as  the  objection  was  taken  before  verdict,  and  that 
there  must  be  a  venire  de  novo.     Bat  that  was  iqioii  motion.] 

Cur.  adv.  vult. 

WiLLE.s,  J.,  now  delivered  the  judgment  of  the  court : — 

This  is  error  in  fact  upon  a  judgment  for  the  defendant  founded  upon  a  verdict 
in  his  favour  pronounced  by  a  juiy  of  the  county  of  Middlesex  upon  a  trial  before 
the  Lord  Chief  Justice.  The  argument  took  place  on  the  19th  and  20th  of  June, 
before  my  Brother  Byles  and  myself,  when  we  took  time  to  consider. 

The  assignment  of  errors  states  in  effect  that  the  defendant  obtained  a  rule  for 
a  special  jury,  whereupon  twenty-four  jurymen  were  duly  struck  pursuant  to  the 
statute  as  the  jurors  to  be  returned  for  the  trial  of  the  said  issue  ;  that  eight  of  the 
special  jury  so  struck  were  not  summoned  to  attend  as  jurors  on  the  trial ;  [601] 
that,  by  reason  of  those  persons  not  having  been  summoned,  and  the  names  of  the 
special  jurors  not  having  been  called  over  in  court  at  or  after  10  o'clock,  the  hour 
named  in  their  summons,  only  ten  of  the  special  jurors  appeared  and  were  sworn  on 
the  said  jury. 

The  precise  objections  upon  which  this  assignment  of  errors  is  founded  are, 
therefore, — first,  that  eight  of  the  special  jury  were  in  fact  unsumnioned, — secondly, 
that  the  names  of  the  special  jurors  were  not  called  over  at  or  after  10  o'clock, — and, 
lastly,  that,  as  a  consequence,  there  were  only  ten  special  juiors  on  the  jury,  upon 
which  therefore  there  must  have  been  two  talesmen. 

The  plaintiff'  in  error  relied  upon  the  Jury  Act,  6  G.  4,  c.  50,  s.  30,  by  which  it 
is  enacted,  that  when  a  special  jury  is  struck,  "the  jury  so  struck  shall  be  the  jury 
returned  for  the  trial  of  such  issue."  And  he  shewed  much  industry  in  citing 
numerous  cases  in  which  a  trial  by  a  common  jury  after  a  special  jury  had  been  struck 
was  set  aside  by  the  court,  upon  motion,— amongst  which  are.  Holt  v.  Meddowcroft, 
4  M.  &  Selw.  467,  Hague  v.  Hale,  5  M.  &  G.  693,  6  Scott,  N.  R.  705,  Newman  v. 
Ciraliam,  11  C.  B.  153,  and  Montague  v.  Smith,  21  Law  J.,  Q.  B.  73:  and  he  placed 
much  reliance  upon  the  opinion  expressed  by  Lord  Denman  in  O'Connell's  case, 
11  Clark  &  Fin.  155,  as  to  the  right  to  challenge  the  array,  where  the  jury-list  is 
improperly  made  up.  It  was  further  insisted  by  the  plaintiff  that,  notwithstanding 
the  language  of  s.  37  of  the  Jury  Act,  viz.  "if  a  full  jury  shall  not  appear,"  a  prayer 
of  tales  can  only  be  made  when  the  jury  are  in  default,  which  they  are  not  if  they 
have  not  been  summoned,  that  the  issue  not  having  been  tried  by  a  lawful  jury,  the 
judgment  is  a  nullity  ;  and  that  the  names  of  the  jury  ought  to  have  been  called  over 
at  or  after  10  o'clock. 

On  the  part  of  the  defendant,  this  line  of  argument  [602]  was  not  traversed  ;  nor 
was  it  denied  that  each  party  has  a  right  to  challenge  the  ai'ray,  if  improperly  con- 
stituted, or  the  individual  jurymen  if  disqualified ;  nor  that  he  has  a  right  to  object 
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to  a  prayer  of  tales  made  before  the  proper  jury  pannel  has  been  called  ;  nor  that  the 
court  would,  by  virtue  of  its  general  jurisdiction  to  prevent  abuse  of  its  process,  set 
aside  the  verdict  upon  motion,  absolutely  in  the  event  of  the  defect  of  special  jurors 
ha^^ng  been  caused  by  mal-practice ;  nor  that  the  court  would,  in  case  of  neglect 
besides  punishing  the  officer,  redress  any  injustice  which  such  neglect  mi-^htliave 
occasioned.  But  it  was  insisted  that  defects  of  the  kind  suggested  in  these  pro- 
ceedings, if  not  raised  by  challenge  or  motion,  must  be  treated  as  mere  irregularities 
or  as  defects  which  have  been  passed  by  ;  and  that  the  assertion  of  them  at  the  present 
stage  is  in  contradiction  of  the  record,  which  either  expressly  or  impliedly  alleges 
regular  proceedings ;  and  so  that  the  assignment  of  errors  is  in  violation  of  "the  well- 
established  and  wholesome  rule  that  there  shall  be  no  averment  of  error  against 
the  record.  Upon  this  point  numerous  authorities  were  cited,  which  were  cited  and 
commented  upon  by  Lord  Tenterden  in  The  King  v.  Carlile,  2  B.  &  Ad.  362.  It  was 
further  argued  that,  consistently  with  the  record,  the  plaintiff  may  have  appeared  at 
the  trial  and  assented  to  the  proceeding,  intending  to  take  his  chance  of  the  verdict 
being  in  his  favour,  and  that  so  the  objection,  if  any,  had  been  waived. 

As  to  the  first  ground  of  objection,  \iz.  that  eight  of  the  special  jurors  were  not 
summoned  by  the  sherifl",  the  assignment  of  errors  does  not  state  how  this  omission 
took  place.  It  imputes  no  fault  to  the  defendant  or  to  the  sheriff.  So  that  the 
objection  falls  nothing  short  of  maintaining  that  an  omission,  whether  wrongful  or 
not,  to  summon  any  one  or  more  juryman  or  [603]  jurymen,  makes  all  the  subsequent 
proceedings  void,  if  such  omission  either  alone  or  conjointly  with  any  other  irregu- 
larity may  have  led  to  a  talesman  being  upon  the  jury.  This  proposition  is  so  novel 
as  to  require  some  authority  to  sustain  it;  and  none  has  been  adduced.  Many 
causes  have  been  tried  and  are  tried  at  every  sitting  by  a  jury  partly  composed  of 
talesmen,  in  cases  where  either  without  any  default  on  the  part  either  of  the  parties 
or  the  sherifTs  officer,  or  because  of  the  inadvertence  of  the  lattei-,  one  or  more 
of  the  special  jurymen  have  not  been  summoned.  Similar  irregularities,  if  they  be 
such,  must  have  been  over  and  over  again  committed  without  objection,  since  the 
passing  of  the  Jury  Act.  It  is  simpler  and  safer,  however,  to  conclude,  not  that  all 
these  trials  have  been  unwarranted,  and  the  judgments  founded  thereon  erroneous  as 
contrary  to  the  Jury  Act,  but  that  the  express  language  of  the  37th  section  of  that 
statute  was  framed  to  exclude  any  such  objection,  and  that  a  prayer  of  tales  may  be 
made  when  and  "if  a  full  jury  shall  not  appear,"  without  regard  to  the  causes  of 
their  not  appearing,  over  which  the  court  in  banc  may  exercise  a  control  by  motion, 
if  justice  so  requires.  And  this  is  consistent  with  what  is  stated  in  3  Blackstone's 
Commentaries,  365  (and  Appendix  xi.),  that,  "  if,  by  means  of  challenges  or  other  cause, 
a  sufficient  number  of  unexceptionable  jurors  doth  not  appear  at  the  trial,  either  party 
may  pray  a  tales." 

As  for  the  alleged  error  in  not  calling  over  the  names  of  the  special  jurors  in 
court  at  or  after  10  o'clock,  the  hour  named  in  their  summons,  it  is  not  quite  clear 
whether  it  is  meant  to  say  that  the  court  sat  before  ten,  or  that,  sitting  after  ten,  it 
proceeded  without  calling  over  the  names  of  the  special  jurors,  in  a  slipshod  fashion, 
directing  such  of  the  special  jury  as  were  in  court  to  get  into  the  box  without  naming 
[604]  them,  and  then  proceeding  to  swear  two  talesmen  to  make  up  the  jury. 
Whichever  be  the  true  construction  of  the  assignment  of  error,  the  court  has  full 
control  over  such  and  similar  irregularities,  upon  motion ;  and  in  that  proceeding  it 
is  enabled  to  decide  according  to  the  merits,  and  to  interfere  or  not  according  as  the 
irregularity  complained  of  has  wrought  injustice  in  the  particular  case  ;  of  which  good 
examples  will  be  found  in  Curtis  v.  Marsh,  3  Exch.  866,  where  the  court  granted  a 
new  trial  because  the  judge  through  mistake  had  sat  before  ten,  and  a  verdict  was 
found  against  a  defendant,  who  was  taken  by  surprise,  and  IFilliams  v.  The  Great 
Western  Railway  Company,  3  Exch.  869,  where  the  court  refused  a  new  trial  upon  a 
\erdict  properly  found  for  a  railway  company  by  a  jury  one  of  whom  was  a  share- 
holder, though  that  fact  was  unknown  to  the  opposite  party. 

In  this  form  of  proceeding  we  have  no  such  control,  but  must  decide  aye  or  no 
whether  there  be  ground  of  error;  and,  if  there  be,  we  have  no  alternative,  but 
must  reverse  the  judgment,  though  no  injustice  appears  to  have  been  done,  and  even 
if  we  should  be  of  opinion  that  there  is  no  cause  of  action  upon  the  record.  And  in 
our  opinion  that  equitable  jurisdiction,  to  which  the  plainrift"  might  have  appealed  if 
he  had  sustained  any  real  injustice,  is  the  limit  of  our  authority  over  such  irregu- 
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larities ;  for,  the  record  of  a  superior  court  when  made  up  is  the  conclusive  statement 
of  a  proceeding  conducted  with  all  the  formalities  required  for  a  judgment,  and  it 
states  either  expressly  or  by  necessary  implication  that  the  proceeding  was  one  in 
which  the  court  exercised  its  jurisdiction  in  a  judicial  way,  and  therefore  that  the 
jury  was  one  not  merely  in  name,  but  in  law  and  fact,  and  that  the  court  sat  at  a 
time  when,  and  was  otherwise  constituted  so  that,  it  could  properly  exercise  its 
jurisdiction. 

[605]  It  is  scarcely  necessary  to  observe  that,  with  respect  to  the  objections 
urged,  a  writ  of  error  in  fact  does  not  lie  to  correct  an  error  of  the  court,  which 
can  only  be  set  right  by  a  writ  of  error  in  law,  when  such  error  does  appear  and 
ought  to  appeal'  {MeUish  v.  Michanlson,  1  Clark  &  Fin.  224)  upon  the  record,  and  that 
the  record  of  the  postea  is  equally  conclusive  as  the  record  of  the  court  itself :  Lil. 
Pr.  Reg.     Error. 

To  shew  that  the  errors  assigned  are  in  contradiction  to  the  record,  it  is  only 
necessary  to  refer  to  the  old  form  of  entry  of  the  postea  upon  the  record  in  Tidd's 
Forms,  315,  as  follows,  viz.  "And  the  jurors  of  that  jurj^  being  summoned,  some  of 
them,  that  is  to  say,  E.  F.,  efec,  come,  and  aie  sworn  upon  that  jury  ;  and,  because 
the  residue  of  the  jurors  of  the  same  juty  do  not  appear,  therefore  others  of  the  by- 
standei's,  being  chosen  by  the  sherifl'  of  the  county  aforesaid,  at  the  request  of  the 
said  A.  B.,  and  by  the  command  of  the  .said  chief  justice,  are  appointed  anew,  whose 
names  are  annexed  to  the  within-written  panel,  according  to  the  form  of  the  statute 
in  that  case  made  and  provided  ;  which  said  jurors  so  appointed  anew,  that  is  to  .say, 
G.  H.,  &c.,  being  called,  likewise  come,  who,  together  with  the  said  other  jurors 
before  impanelled  and  sworn,  being  chosen,  tried,  and  sworn  to  speak  the  truth  of  the 
matters  within  contained,  say  upon  their  oath,"  &c.,  &c. 

The  judges,  in  framing  the  present  compendious  form  of  record,  did  so,  not  to 
alter  the  law  in  so  mateiial  a  point,  but  to  express  shoitly  and  in  a  manner  not  so 
open  to  formal  objection.s,  that  all  the  requisites  for  having  a  sufficient  jury  had  been 
observed. 

Upon  this  ground,  the  validity  of  which  has  been  so  often  affirmed,  and  for  such 
convincing  reason.s,  in  the  authorities  referred  to  by  the  Solicitor-General,  which 
[606]  we  need  not  re-cite,  we  are  satisfied  that  the  judgment  is  not  open  to  either  of 
the  objections  urged  against  it  by  the  plaintiff,  and  that  it  ought  to  be  affirmed. 

To  prevent  misapprehension,  we  may  add  that  these  and  like  objections  are  not 
for  all  purposes  admitted  by  demurring  to  the  assignment  of  errors,  but  only  so  in 
the  event  of  their  being  properly  assigned  and  lawfully  assignable  as  ground  of  error. 

In  this  case  it  was  useless  to  inquire  into  the  facts,  because,  admitting  them  for 
argument  sake  to  be  true,  they  are  not  capable  of  being  as.signed  as  errors  in  fact ; 
and  we  cannot  allow  of  their  ethcacy  without  departing  from  antient  and  established 
principles  of  law. 

Judgment  affirmed  (a). 

The  Et.  Hon.  Henky  John  Chetwynd  Earl  of  SniiEWSBURY  and  Earl 
Talbot  and  the  Right  Hon.  George  Rice  Baron  Dynevor  v.  Keightlky 
AND  Others.     June  6th,  1865. 

[Affirmed  in  Exchequer  Chamber  L.  R.  2  C.  P.  130;  36  L.  J.  C.  P.  17.] 

By  a  private  act  of  6  G.  1,  c.  29,  passed  in  1720  for  the  purpose  of  confirming  a  piior 
settlement  of  the  Shrewsbury  estates,  those  estates  were  limited  to  the  issue  of  the 
settlor  as  they  should  succeed  to  the  earldom ;  and  the  act  contained  powers  for 
each  successive  tenant  for  life  or  in  tail,  to  charge  the  lands  for  portions  for 
younger  children,  to  jointure,  and  (by  s.  10)  to  lease  all  or  any  part  of  the  lands 
for  three  lives  or  twenty-one  years,  or  for  any  term  of  years  determinable  on  three 
lives,  so  as  there  should  be  reserved  and  made  payable  by  every  such  lease  the 
usual  ami  acaisloitied  yearly  rents,  Iwons,  and  services,  with  a  proviso  of  re-entry  for 
non-payment.— By  a  subsequent  act,  passed  in  1803,  certain  out-lying  portions  of 
the  estate  (set  out  in  a  schedule  annexed  to  the  act,  and  which  "included  all  the 
lauds  in  the  township  of  Oxton)  were  conveyed  to  trustees,— "  for  ever  freed, 

(a)  The  plaintiff  has  brought  error  in  law  in  the  Exchequer  Chamber. 
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released,  and  discharged,  and  ahsolutely  acquitted,  exempted,  and  exonerated  of 
and  trom  all  and  every  the  uses,  trusts,  estates,  entails,  remainders,  charges,  jm^ers 
provisoes,  limitations,  and  agreements  in  and  by  the  settlement  and  the  act  of  1720 
respectively  created,  limited,  provided,  and  declared  of  and  concerning  the  same 
hereditaments  and  premises,  or  any  of  them,  except  only  such  leases  as  had  been 
theretofore  made  or  granted  of  the  same  in  pursuance  of  the  powers  cont;iined  in 
the  said  settlement  act,"— in  trust  to  sell,  and,  on  payment  of  the  purchase-money 
to  convey  the  same  to  the  purchasers  "freed  and  discharged,  and  acquitted 
exempted,  and  exonerated  as  aforesaid,"— the  proceeds  of  such  sales  to  be  laid  out 
m  the  purchase  of  other  lands,  to  be  subject  to  the  same  uses,  &c.  as  the  lands  so 
sold.— By  the  7th  section  of  the  act  of  1S03,  it  was  enacted  and  declared  that, 
"  in  the  meantime  and  until  the  said  manors,  lands,  &c.,  thereby  directed  to  be 
sold,  should  be  sold  in  pursuance  of  the  trusts  aforesaid,  the  same  premises 
respectively  should  be  held,  possessed,  and  enjoyed,  and  the  rents,  issues,  and 
profits  thereof  should  be  had,  received,  and  taken  by  and  be  applied  to  and  for  the 
benefit  of  such  person  and  persons  as  \yould  have  been  entitled  thereto,  and  ought 
to  have  held,  possessed,  or  enjoyed  and  received  the  same  respectively  in  case  that 
act  had  not  been  made."— In  1838,  the  then  earl  granted  to  one  Pim  a  lease  of  a 
portion  of  the  land  so  vested  by  the  act  of  1803  in" trustees  for  sale  (and  which  had 
not  been  sold),  for  ninety-nine  years,  provided  three  persons  named,  or  either  of 
them,  should  so  long  live,  at  the  yearly  rent  of  301.,  Pim  covenanting  to  lay  out 
10001.  in  building  on  the  land  within  five  years :— Held  that  the  settlement  and 
act  of  parliament  gave  the  earl  no  power  to  lease  the  land  in  question,  so  as  to  bind 
succeeding  tenants  in  tail  of  the  Shrewsbury  estates. 

This  was  an  action  of  ejectment  brought  by  the  plaintiffs  against  the  defendants, 
to  recover  possession  of  certain  messuages,  lands,  and  hereditaments,  in  the  [607] 
township  of  Oxton,  in  the  parish  of  Woodchurch,  and  county  of  Chester,  to  the  pos- 
session whereof  the  plaintiffs,  or  one  of  them,  claimed  to  be  entitled. 

The  cause  came  on  for  trial  liefore  Williams,  J.,  at  the  Chester  Spring  Assizes, 
186-1:,  when  a  verdict  was  found  for  the  plaintifls,  subject  to  the  opinion  of  the  court 
upon  the  following  case  : — 

1.  Charles  Eail  and  Duke  of  Shrewsbury,  being  seised  in  his  demesne  as  of  fee  of 
the  whole  of  the  township  of  Oxton,  in  the  county  of  Chester,  by  indentures  of  lease 
and  release  dated  the  30th  and  31st  of  October,  1700,  settled  the  said  township,  with 
other  lands,  after  his  own  death  and  failure  of  his  issue,  and  after  other  uses  not 
necessary  to  be  here  mentioned,  and  since  determined,  to  the  use  of  George  Talbot 
for  life,  remainder  to  the  first  and  other  sons  of  the  said  George  Talbot  successively 
in  tail  male,  remainder  to  John  Talbot  for  life,  remainder  to  his  first  and  other  sons 
suecessivelv  in  tail  male,  remainder  to  Sir  John  Talbot  for  life,  remainder  to  his  first 
and  other  sons  successively  in  tail  male,  with  reversion  to  the  said  Charles  liirl  and 
Duke  of  Shrewsbury  in  fee  ;  and  the  said  settlement  contained  powers  of  jointuring 
and  leasing. 

2.  On  the  1st  of  February,  1717,  the  said  duke  died,  having  by  his  will,  dated 
the  19th  of  July,  1712,  [608]  devised  other  estates  to  the  use  of  the  aforesaid  settle- 
ment, and  leaving  his  cousin  Gilbert  Earl  of  Shrewsbury  his  heir-at-law. 

3.  By  indenture  of  lease  and  release  dated  the  3rd  and  4th  of  March,  1718  (being 
the  settlement  on  the  marriage  of  the  said  George  Talbot  and  Mary  Fitzwilliam), 
the  said  Gilbert  Earl  of  Shrewsbury  and  certain  other  persons,  according  to  their 
respective  interests,  conveyed  (inter  alia)  the  .said  township,  after  the  determination 
of  certain  estates  therein  (which  have  long  since  determined)  to  the  use  of  the  said 
George  Talbot  for  life,  remainder  (subject  to  a  jointure  rent  charge)  to  the  use  of  the 
first  and  other  sons  of  the  said  George  Talbot  on  the  body  of  the  said  Mary  Fitz- 
william, in  tail  male  successively,  remainder  to  his  first  and  other  sons  by  any  after- 
taken  wife  successively  in  tail  male,  remainder  to  the  said  John  Talbot  for  life, 
remainder  to  his  first  and  other  sons  successively  in  tail  male ;  and  the  now  stating 
settlement  contained  powers  of  jointuring  and  of  leasing. 

4.  Bv  the  Shrewsbury  Estate  Act,  1720  (6  Geo.  1,  c.  29),  the  said  marriage- 
settlement  and  all  the  use's  therein  limited  were  ratified  and  confirmed. 

5.  By  section  2  of  the  said  act  it  was  enacted  that,  after  the  decease  of  the  said 
George  Talbot  and  John  Talbot,  and  failure  of  issue  male  of  their  respective  bodies 
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(which  events  have  happened),  certain  lands  formerlj'  of  the  said  duke,  including  the 
said  township,  should  be  and  remain  to  the  use  of  the  said  Gilbert  Earl  of  Shrews- 
bury for  life,  remainder  to  his  first  and  other  sons  successivelj^  in  tail  male,  remainder 
to  the  use  of  all  and  every  person  and  persons  being  issue  male  of  the  body  of  John 
the  first  Earl  of  Shrewsbury,  to  whom  the  title,  honour,  and  dignity  of  Earl  of 
Shrewsbury  should,  after  the  decease  of  the  said  Gilbert  Earl  of  Shrewsbury,  George 
Talbot,  and  John  [609]  Talbot,  without  issue  male  of  their  respective  bodies,  by 
•\nrtue  of  the  letters-patent  of  creation  of  the  said  earldom,  descend  and  come,  severally 
and  successively,  one  after  another,  as  they  and  every  of  them  should  succeed  to  and 
inherit  the  said  earldom,  and  of  the  several  and  respective  heirs  male  of  the  body  and 
bodies  of  all  and  every  such  pei'son  and  persons  issuing,  to  attend  and  wait  upon  the 
said  earldom,  and  to  be  annexed  to  and  descend  with  the  same ;  and  the  said  act 
contained  powers  to  charge  portions  and  other  sums,  and  to  jointure,  and  a  restriction 
on  alienation  of  the  said  estates. 

6.  By  .section  10  of  the  .said  act  it  was  enacted  that  it  should  be  lawful  for  the 
first  and  all  and  eveiy  other  son  and  sons  of  the  body  of  the  said  George  Talbot,  and 
the  several  and  respective  heirs  male  of  the  body  or  bodies  of  all  and  every  such 
son  and  sons  lawfully  issuing,  and  to  and  for  the  first  and  every  other  son  and  sons 
of  the  body  of  the  said  John  Talbot,  of  Longford,  and  the  several  and  respective  heirs 
male  of  the  body  or  bodies  of  all  and  every  such  son  and  sons  lawfully  issuing,  and 
also  to  and  for  all  and  every  other  person  and  persons  to  whom  the  said  hereditaments 
and  premises  were  limited  by  the  said  act  successively  as  aforesaid,  by  any  deed  or 
writing  by  them  respectively  to  be  signed  in  the  presence  of  two  witnesses,  to  demise 
or  lease  all  or  any  paits  of  the  said  hereditaments  and  premises,  whereof  the  person 
making  such  lease  should  be  actually  possessed,  to  any  person  or  persons  in  possession, 
and  not  in  reversion,  for  the  term  of  three  lives  or  twenty-one  j'ears,  or  for  any  term 
or  number  of  years  determinable  upon  the  death  or  determination  of  three  lives,  so 
as  upon  all  and  every  such  lease  and  leases  there  should  be  reserved  and  made  pay- 
able year!}'  during  the  continuance  thereof  the  usual  and  accustomed  yearly  rents,  boons, 
[610]  and  services  for  the  same,  with  power  of  re-entry  for  non-payment  thereof,  and 
with  the  usual  provision  as  to  a  counterpart  of  such  leases. 

7.  At  the  time  of  the  passing  of  the  next-stated  act,  the  said  George  Talbot  was 
dead,  and  the  said  Gilbert  Earl  of  Shrewsbury  was  also  dead,  and  the  title  of  Earl  of 
Shrewsbury,  and  the  aforesaid  hereditaments  and  premises,  had  descended  to  Charles, 
fifteenth  Earl  of  Shrewsbury,  who  was  grandson  and  heir  male  of  the  body  of  the 
said  George  Talbot  by  the  said  Mary  his  wife. 

8.  By  an  act  passed  in  180-3  (43  G.  3,  c.  -tO),  intituled  "An  act  for  vesting  part 
of  the  settled  estates  of  the  Eight  Honorable  Charles  Earl  of  Shrewsbury,  in  the 
counties  of  Salop,  Chester,  Berks,  Wilts,  and  Oxford,  in  ti'ustees,  to  be  sold,  and  for 
laying  out  the  moneys  to  arise  by  such  sale  in  the  purchase  of  other  lands  to  be 
settled  in  lieu  thereof  to  the  same  uses  and  subject  to  the  same  restrictions,"  after 
recitals  shewing  the  purposes  of  the  act,  it  was  enacted  that  certain  hereditaments 
limited  and  settled  by  the  said  indentures  of  the  3rd  and  4th  of  March,  1718, 
and  the  Shrewsbury  Estate  Act,  1720,  and  mentioned  in  the  schedule  to  the  now 
stating  act  (which  schedule  included  the  whole  of  the  township  of  Oxton),  should, 
from  and  after  the  passing  of  the  said  Shrewsbury  Estate  Act,  1803,  be,  and  the  same 
were  thereby,  vested  in  and  settled  upon  Thomas  Wright  and  Charles  Conolly, 
Esquires,  their  heirs  and  assigns  for  ever,  freed,  released,  and  discharged,  and  absolutely 
acquitted,  exempted,  and  exonerated  of  and  from  all  and  every  the  uses,  trusts, 
estates,  entails,  remainders,  chai-ges,  powers,  provisoes,  limitations,  and  agreements, 
in  and  by  the  said  indentures  of  settlement  of  30th  and  31st  of  October,"  1 700,  the 
said  will  of  the  .said  Charles  Duke  of  Shrewslniry,  the  said  indentures  of  the  3rd  [611] 
and  4th  of  March,  1718,  and  the  said  Shrewsbury  Estate  Act,  1720,  respectively 
created,  limited,  provided,  and  declared  of  and  concerning  the  same  hereditaments 
and  premises,  or  any  of  them,  except  only  such  leases  as  had  been  theretofore 
made  or  granted  of  the  same  respectively,  in  pursuance  of  the  powers  contained  in 
the  said  settlements  and  act  of  parliament,  upon  trust  that  they  the  said  Thomas 
Wright  and  Charles  Conolly  should,  with  all  convenient  speed,  with  the  consent  and 
approbation  of  the  said  Charles,  then  Earl  of  Shrewsbury,  to  be  testified  by  some 
writing  under  his  hand,  and,  after  his  decease,  then  with  the  consent  of  the  person  or 
persons  who  should  then  be  in  possession  of  the  said  estates  respectively  by  virtue 
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of  the  Umitations  before  mentioned,  sell  and  dispose  of  the  said  hereditaments  and 
premises  so  by  the  said  act  of  1803  vested  in  them  as  aforesaid,  either  together  or  in 
parcels,  by  public  sale  or  private  contract,  unto  any  person  or  persons  who  should  be 
willing  to  become  the  purchaser  or  purchasers  thereof,  for  the  best  price  that  could 
be  reasonably  gotten  for  the  same;  and,  upon  payment  of  the  purchase-moneys  for 
w-hich  the  said  hereditaments  and  premises  should  be  sold,  should  convev  and  assure 
the  same  respectively  unto  and  to  the  use  of  the  purchasers,  their  heirs"  and  assigns 
respectively,  or  as  they  should  direct  or  appoint,  freed  and  discharged  and  acquitted, 
exempted,  aud  exonerated  as  aforesaid.  The  said  act  also  provided  for  the  reinvest- 
ment of  the  proceeds  of  such  sales  in  the  purchase  of  other  estates,  to  be  settled  to  the 
same  uses  aud  subject  to  the  same  powers  as  the  lands  which  had  been  sold. 

9.  By  the  7th  section  of  the  said  Shrew.sbury  Estate  Act,  1803,  it  was  enacted 
that,  in  the  meantime,  and  until  the  said  hereditaments  and  premises  by  the  said  act 
directed  to  be  sold  should  be  sold  in  pursuance  of  [612]  the  trusts  aforesaid,  the  same 
premises  respectively  should  be  held,  possessed,  and  enjoyed,  and  the  rents,  issues, 
and  profits  thereof  should  be  had,  received,  and  taken  by  and  be  applied  to  and  for 
the  benefit  of  such  person  as  would  have  been  eutitled  thereto,  and  ought  to  have 
held,  possessed,  or  enjoyed  and  received  the  same  respectively,  in  case  the  said  last> 
mentioned  act  had  not  been  made. 

10.  The  8th  section  of  the  said  act  conferred  powers  of  appointing  new  trustees 
of  the  said  act. 

11.  The  said  George  Eice  Lord  Dynevor  has  been  duly  appointed  and  is  now  the  sole 
surviving  trustee  of  the  said  act,  and  the  lands  for  the  recovery  of  which  this  action 
is  brought  are  now  vested  in  him  as  such  trustee  as  aforesaid,  but  subject  to  the 
leases  hereinafter  mentioned,  or  one  of  them,  in  case  the  same  are  or  is  valid  and 
subsisting. 

12.  The  lands,  for  the  recovery  of  which  this  action  is  brought,  have  not,  nor  has 
any  part  thereof,  ever  been  sold  under  the  provisions  of  the  said'act. 

13.  By  indenture  of  lease,  made  the  2nd  of  November,  1830  (which  for  the  pur- 
poses of  this  case  is  admitted  to  have  been  executed  and  perfected  in  conformity  with 
the  powers  contained  in  the  act  of  1 720,  save  in  so  far  as  herein  appears  to  the  contrary), 
the  Eight  Honorable  John  Earl  of  Shrewsbury,  being  then  heir  male  of  the  body  of 
the  second  son  of  George  Talbot  (whose  first  son  had  died  without  leaving  any  issue 
male),  son  of  Gilbert  Talbot  in  the  said  Shrewsbury  Estate  Act,  1720,  mentioned, 
demised  eighty  acres  in  the  said  township  of  Oxton  (part  of  which  are  the  lands 
sought  to  be  recovered  in  this  action)  to  Samuel  Ackerley,  for  ninety-nine  years  from 
the  said  2nd  of  Xovember,  1830,  if  three  persons  in  the  said  indenture  mentioned 
should  so  long  live,  at  the  yearly  rent  of  201.  for  the  first  ten  years,  and  301.  for 
every  [613]  year  after  the  first  ten  ;  the  said  Samuel  Ackerley  covenanting  to  lay  out 
2501.  in  building  on  the  said  land  within  five  years. 

14.  By  indenture  of  lease  of  the  2nd  of  February,  1838  (executed  and  perfected 
in  like  manner),  the  said  John  Earl  of  Shrewsbury,  in  consideration  of  the  surrender 
of  the  said  lease  of  the  2nd  of  Xovember,  1830,  demised  seventy-eight  acres  in  the 
township  of  Oxton  (which  are  the  lauds  .sought  to  be  recovered  in  this  action)  to 
Joseph  Eobinson  Pim,  for  ninety-nine  years,  if  three  persons  named  in  the  said  lease, 
or  either  of  them,  should  so  long  live,  at  the  yearly  rent  of  301.,  the  said  Pim  covenant- 
ing to  lay  out  10001.  in  building  on  the  said  land  within  five  years. 

1.5.  One  of  the  three  persons  named  in  the  last-mentioned  lease,  upon  whose 
deaths  the  same  is  det€rminable,  is  still  living. 

16.  On  the  9th  of  Xovember,  1852,  the  said  John  Earl  of  Shrewsbury  died  with- 
out leaving  any  male  issue,  and  thereupon  Bertram  Arthur,  the  seventeenth  and  last 
Earl  of  Shrewsbury,  succeeded  to  the  title  aud  estates  annexed  to  it.  He  died  a 
bachelor  on  the  lOth  of  August,  1856,  aud  thereupon  the  issue  male  of  George 
Talbot,  on  whom  the  estates  were  by  the  settlement  of  the  Duke  of  Shrewsbury  and 
by  the  said  act  of  1  720  settled  in  "tail  male,  became  extinct ;  and  thereupon  (upon 
failure  and  in  default  of  issue  male  of  the  said  Gilbert  Earl  of  Shrewsbury,  of  the  said 
George  Talbot,  and  of  the  said  John  Talbot,  in  the  said  Shrewsbury  Estate  Act,  1720, 
named)  the  present  Earl  of  Shrewsbury  became  and  now  is  the  person,  being  issue 
male  of  the  body  of  the  said  John,  first  Earl  of  Shrewsbury,  to  whom  the  said  title, 
honour,  and  dignity  of  Earl  of  Shrewsbury  did,  after  the  decease  as  aforesaid  of  the 
said   Gilbert  Earl  "of  Shrewsbury,  George  Talbot,  and  John  Talbot,  without  issue 
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[614]  m.-ile  of  their  lespective  bodies,  by  virtue  of  the  said  letters-pcatent  of  creation  of 
the  said  earldom,  descend  and  come. 

17.  Copies  of  the  said  Shrewsbury'  Estate  Acts,  1720  and  1803,  respectively,  and 
copies  of  the  leases  of  the  2nd  of  November,  1830,  and  of  the  2nd  of  February,  1838, 
respectively,  accompanied  and  were  to  be  taken  as  part  of  this  case. 

I'he  question  for  the  opinion  of  the  court  was, — whether  John  Earl  of  Shrewsbury 
had  power  to  demise  by  the  said  indenture  of  lease  of  the  2nd  of  February,  1S38,  the 
lands  by  the  Shrewsbury  Estate  Act,  1803,  vested  in  the  trustees  for  sale,  so  as  to 
bind  the  plaintifi's. 

If  the  court  should  be  of  opinion  in  the  negative  the  plaintiffs,  or  such  one  of 
them  as  the  court  should  direct,  were  or  was  to  have  judgment  to  recover  the  lands 
described  in  the  writ,  with  costs.  If  the  court  should  be  of  opinion  in  the  affirmative, 
the  defendants  were  to  have  judgment  in  the  .said  action,  with  costs. 

Manisty,  Q.  G.  (with  whom  was  Hannen),  for  the  plaintiffs  (a).  The  question  to 
be  determined  in  this  [615]  case  is  whether  John  the  then  Earl  of  Shrewsbury  had 
in  February,  1838,  power,  by  virtue  of  the  10th  section  of  the  Shrewsbury  Estate 
Act  of  1720(6  G.  1,  c.  29),  to  grant  a  lease  of  lands  which  were  vested  in  trustees 
to  sell  by  an  act  of  1803,  43  G.  3,  c.  40.  The  state  of  the  title  to  the  Shrewsbury 
estates  at  the  time  of  the  passing  of  the  act  of  1720  is  fully  recited  in  the  preamble 
to  the  first  section.  There  had  been  a  settlement  by  the  Duke  of  Shrewslniry  by 
indentures  of  the  30th  and  31st  of  October,  1700,  and  a  will  of  the  duke  of  the  19th 
of  July,  1  712  :  then  the  lands  came  to  Gilbert  Earl  of  Shrewsbuiy,  who  made  a  settle- 
ment on  the  marriage  of  his  younger  brother  George  Talbot,  dated  the  3rd  and  4th 
of  March,  1718,  which  last-mentioned  settlement  was  ratified  and  confirmed  Ijy  the 
act  of  1720.  All  that  is  now  material  to  be  stated  is  that,  under  that  settlement  and 
act  of  parliament,  George  Talbot  took  an  estate  for  life,  with  remainder  to  the  heirs 
male  of  his  body  in  tail.  The  2nd  section  of  the  act  limited  the  estates  (.subject  to 
an  exception  and  to  certain  chai'ges)  to  Gilbert  Earl  of  Shrewsbury  for  life,  remainder 
to  his  first  and  other  sons,  remainder  to  the  issue  of  the  first  earl  to  whom  the 
earldom  should  descend.  The  4th  section  contains  a  power  for  George  Talbot  to 
charge  the  lands  (except  those  in  the  county  of  Oxford)  to  raise  portions  for 
daughters.  The  6th  and  7th  sections  gave  further  powers  of  charging.  The  8th 
section  gave  rise  to  the  great  contest  between  the  present  Earl  of  Shrew.sbury  and 
the  executors  of  Beitiam  Arthur  the  seventeenth  earl,  reported  6  C.  B.  (N.  S.)  1. 
The  9th  section  gave  the  successive  tenants  for  life  a  power  of  jointuring.  And  the 
10th  section,  which  [616]  gives  rise  to  the  present  contest,  is  as  follows  : — "Provided 
always,  and  be  it  further  enacted  and  declared,  that  it  shall  and  may  be  lawful  to 
and  for  the  first  and  all  and  every  other  son  and  sons  of  the  body  of  the  said  George 
Talbot,  son  of  the  said  Gilbert  Talbot,  lawfully  to  be  begotten,  and  the  several  and 
respective  heirs  male  of  the  body  or  bodies  of  all  and  every  such  son  and  sons  law- 
fully issuing,  and  to  and  for  the  first  and  all  and  every  other  son  and  sons  of  the  body 
of  the  said  John  Talbot  of  Longford  lawfully  to  be  begotten,  and  the  several  and 
respective  heirs  male  of  the  body  or  bodies  of  all  and  every  such  son  and  sons  law- 
fully issuing,  and  also  to  and  for  all  and  every  other  person  and  persons  to  whom  the 
said  manors,  lands,  tenements,  hereditaments,  and  premises  are  limited  by  this 
present  act  of  parliament,  successively,  as  aforesaid,  by  any  deed  or  deeds,  writing  or 
writings,  by  them  respectively  to  be  signed  in  the  presence  of  two  or  more  credible 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were  as  follows  : — 

"  1.  That  neither  of  the  acts  mentioned  in  the  case  conferred  a  power  to  make  the 
lease  in  question  : 

"2  That,  by  the  act  of  1803,  the  lands  thereby  vested  in  trustees  for  sale  were 
entirely  taken  out  of  settlement,  and  the  previously  existing  power  to  lease  them  was 
put  an  end  to  : 

"3.  That  the  continuance  of  the  previously  existing  power  to  lease  the  lands 
vested  in  tiustees  for  sale  would  be  inconsistent  with  the  trust  for  sale  : 

"4.  That  the  1st  section  of  the  act  of  1803  by  implication  declares  that  the  only 
leases  which  were  to  be  valid  were  such  as  had  been  made  hefaye  the  passing  of  that 
act,  and  therefore  that  any  lease  subsequently  made  should  be  void  : 

"5.  That  thei'e  was  not,  after  the  passing  of  the  act  of  1803,  any  power  to  lease 
any  of  the  lands  which  by  it  were  vested  in  trustees  for  sale." 
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witnesses,  to  demise  or  lease  all  or  any  part  or  parts  of  the  said  manors,  lands  tene- 
ments, hereditaments,  and  premises  whereof  the  person  makini<  such  lease  shall  be 
actually  possessed,  except  the  capital  messuage,  outhouses,  gardens,  and  park  of 
Heathropp,  in  the  county  of  Oxon,  to  any  person  or  persons,  in  possession,  and  not 
in  reversion,  for  the  term  of  three  lives  or  twenty-one  years,  or  for  any  number  of 
years  determinable  upon  the  death  or  determination  of  three  lives,  so  as  upon  all  and 
every  such  lease  and  leases  there  be  reserved  and  made  payable  vearly  during  the 
continuance  thereof  the  usual  and  amtsfomed  yearhj  rents,  boones,  and  services  for  the 
same,  and  so  as  in  every  such  lease  there  be  contained  a  condition  of  re-entry  for  non- 
payment of  the  said  rent  and  rents  thereby  to  be  reseived,  and  so  as  the  lessee  and 
lessees  to  whom  such  lease  and  leases  shall  be  made  do  seal  and  execute  counterparts 
of  such  lease  [617]  and  leases."  It  was  under  that  section  that  John  Earl  of 
Shrewsbury,  one  of  the  heirs  male  of  George  Talbot,  professed  to  grant  the  lease 
in  question.  If  he  had  power  so  to  do,  it  is  conceded  that  the  lease  is  in  all  other 
respects  in  conformity  with  the  act.  But,  in  the  year  180.3,  an  act  was  passed 
(43  G.  .3,  c.  40),  by  virtue  of  which  the  plaintiffs  contend  that  the  whole  township  of 
Oxton,  including  the  78  acies  demised  by  the  lease  in  question,  was  amongst  other 
lands  taken  out  of  settlement,  and  vested  in  trustees,  freed  from  the  uses,  trasts, 
and  powers,  whether  of  jointuring,  charging,  or  leasing,  contained  in  the  act  of  1720, 
and  from  all  the  limitations  contained  in  the  former  settlements,  in  trust  to  sell,  and 
to  re-invest  the  purchase-money  in  other  lands  to  be  settled  to  the  same  uses,  e^c. 
This  act  of  1803  recites  the  antient  settlements  and  the  act  of  6  G.  1,  c.  29  :  it  then 
recites,  that  "  whereas  the  Kight  Hon.  Charles  now  Earl  of  Shrewsbury  is  the  heir 
male  of  the  body  of  the  said  George  Tall)ot,  deceased,  on  the  body  of  the  said  Mary, 
his  wife,  his  late  grandfather  and  grandmother,  and  is  entitled  to  an  estate  in  tail- 
male  in  possession  of  the  said  settled  manors  and  estates,  subject  to  the  restriction 
imposed  by  the  said  recited  act :  and  whereas  the  said  Charles  Earl  of  Shrewsbury 
hath  not  anv  issue  of  his  body,  and,  on  his  decease  without  issue  male,  the  honor, 
title,  and  dignity  of  Eail  of  Shrewsbury,  and  the  said  manors,  lands,  tenements,  and 
hereditaments,  will,  under  the  limitations  in  the  said  indenture  of  settlement  of  the 
4th  of  March,  1718,  and  the  said  act  of  parliament,  descend  and  accrue  to  the  Hon. 
John  Joseph  Talbot,  his  brother,  and  his  issue  male :  and  whereas  certain  parts  of 
the  estates  settled  and  limited  by  the  said  settlement  of  the  4th  of  March,  1718, 
and  the  said  act  of  parliament,  consist  of  undivided  parts  or  shares,  and  others  are 
dispersed  in  many  parcels,  and  lie  in  a  [618]  number  of  parishes  and  places  very 
distant  from  each  other,  in  the  several  counties  of  Salop,  Chester,  Berks,  Wilts,  and 
Oxford,  and  are  remote  and  at  a  great  distance  from  the  piineipal  estates  of  the  said 
Charles  Earl  of  Shrewsbury  situate  in  the  counties  of  Oxford,  Worcester,  Stafford, 
and  Chester,  and  from  the  family  seat  of  Heathropp,  which  is  situated  in  the  parish 
of  Heathropp,  in  the  said  county  of  Oxford,  and  the  management  and  receipt  of  the 
rents  of  the  remote  parts  of  the  said  estates  is,  by  reason  of  such  their  situation, 
attended  with  additional  expense  and  much  inconvenience ;  and,  as  most  parts  of  the 
said  estates  in  the  said  counties  of  Salop,  Chester,  Berks,  Wilts,  and  Oxford  would 
sell  to  great  advantage,  it  therefore  would  be  greatly  for  the  benefit  of  the  said  earl 
and  those  entitled  in  remainder  after  him  under  the  limitations  in  the  said  settlement 
and  act  of  parliament,  if  all  the  said  estate  situated  in  the  said  counties  of  Salop, 
Chester,  Berks,  and  Wilts,  and  certain  detached  parts  of  the  said  estates  in  the  said 
county  of  Oxford,  were  sold :  and  whereas  it  is  desirable  to  purchase  and  acquire 
Other  estates  in  the  said  counties  of  Oxford,  Worcester,  Stafford,  and  Chester,  which 
lie  more  convenient  and  advantageous  to  be  enjoyed  with  the  bulk  of  the  said  earl's 
estates  in  those  counties,  and  the  said  Earl  of  Shrewsbury  and  the  said  John  Joseph 
Talbot  are  well  satisfied  that  it  would  be  greatly  foi-  the  benefit  and  advantage  of 
themselves  and  such  other  persons  as  may  become  entitled  to  the  bulk  of  the  said 
settled  estates  by  virtue  of  the  limitations  contained  in  the  said  settlement  and  act 
of  parliament,  that  power  should  be  given  to  sell  the  said  estates  in  the  said  counties 
of  Salop,  Chester,  Berks,  Wilts,  and  Oxford,  and  to  lay  out  the  moneys  arising  by 
the  sale  thereof  in  the  purchase  of  other  estates  lying  within  the  said  counties  of 
Oxford,  Worcester,  [619]  Stafford,  and  Chester,  or  some  of  them,  to  be  settled  as 
nearly  as  mav  be  to  the  same  uses  as  by  the  said  settlement  and  act  of  parliament 
are  directed'and  limited  of  and  concerning  the  said  estates  thereby  settled:  but, 
although  such  sale  and  disposition  will  be  for  the  benefit  and  advantage  of  the  said 
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Charles  Earl  of  Shrewsbury,  John  Joseph  Talbot,  and  their  issue  male,  and  the  several 
other  persons  in  remainder,  yet  the  said  eai'l  is,  by  reason  of  the  restrictive  clause 
(s.  8)  contained  in  the  said  act  of  parliament,  although  tenant-in-tail  in  possession  of 
the  said  estates,  deprived  of  the  powers  by  law  incident  to  an  estate-tail,  and  the 
salutary  purposes  before  mentioned  cannot  be  eflected  without  the  aid  and  authority 
of  parliament."  The  section  then  proceeds  to  vest  the  estates  mentioned  in  the 
schedule  to  the  act,  in  trustees  for  ever,  "freed,  released,  and  discharged,  and 
absolutely  acquitted,  exempted,  and  exonerated  of  and  from  all  and  every  the  uses, 
trusts,  estates,  entails,  remainders,  charges,  jmwers,  provisoes,  limitations,  and  agree- 
ments in  and  by  the  said  hereinbefore-recited  indentures  of  settlement  of  the  30th 
and  31st  of  October,  1700,  the  said  will  of  the  said  Charles  Duke  of  Shrewsbury,  the 
said  indentures  of  the  3rd  and  4th  of  March,  1718,  and  the  said  recited  act  of  parlia- 
ment respectively  created,  limited,  provided,  and  declared  of  or  concerning  the  same 
manors,  lordships,  messuages,  lands,  tenements,  hereditaments,  and  premises,  and 
undivided  parts  and  shares  of  manors  or  lordships,  messuages,  lands,  tenements, 
hereditaments,  and  premises  respectively,  or  any  of  them,  except  only  such  leases  as 
have  been  heretofore  made  or  granted  of  the  same  respectively,  in  pursuance  of  the 
powers  contained  in  the  said  settlements  and  act  of  parliament,"  in  trust  for  sale  ; 
and,  on  payment  of  the  purchase-money,  to  convey  and  assure  the  same  manors,  lands, 
&c.,  unto  and  to  the  use  of  the  [620]  purchasers  "  freed  and  discharged,  and  acquitted, 
exempted,  and  exonerated  as  aforesaid."  The  7th  section  contains  a  declaration, 
which  was  perhaps  unnecessary,  "  that,  in  the  meantime  and  until  the  said  manors, 
messuages,  farms,  lands,  tenements,  hereditaments,  and  premises  thereby  directed  to 
be  sold,  should  be  sold  in  pursuance  of  the  trusts  aforesaid,  the  same  premises 
respectively  should  be  held,  po.ssessed,  and  enjoyed,  and  the  rents,  issues,  and  profits 
thereof  should  be  had,  received,  and  taken  by  and  be  applied  to  and  for  the  benefit 
of  such  person  and  persons  as  would  have  been  entitled  thereto,  and  ought  to  have 
held,  possessed,  or  enjoyed  and  received  the  .same  respectively,  in  case  that  act  had 
not  been  made."  That  was  the  state  of  things  in  the  year  1803  :  and  it  is  submitted 
that  it  was  not  competent  to  the  then  Earl  of  Shrewsbury,  or  to  John  Earl  of 
Shrewsbury  in  1838  (of  the  lands  in  Oxton  none  having  then  been  sold),  to  execute 
the  power  of  leasing  contained  in  the  act  of  1720,  seeing  that  the  lands  had  become 
vested  in  trustees,  freed,  exempted,  and  discharged  from  all  the  uses,  limitations, 
powcr.%  &c.,  to  which  they  were  subject  under  that  act.  Suppose  the  present  earl, 
being  the  person  now  entitled  to  the  rents  and  profits  of  those  lands  under  the  settle- 
ment and  act  of  1720,  were  to  call  upon  the  surviving  trustee  to  perform  the  trust 
imposed  by  that  act,  and  a  purchaser  were  to  object  that  the  land  was  charged  with 
the  lease  of  1 838, — would  not  the  short  answer  be,  that  the  power  of  leasing  under 
the  act  of  1720  no  longer  existed,  and  that  the  lease  so  granted  was  therefore  void? 
As  well  might  it  be  contended  that  the  lands  taken  out  of  settlement  by  the  act  of 
1720  might  be  charged  with  jointures  or  portions  for  younger  children,  as  to  say  that 
they  may  be  leased.     The  case  is,  in  truth,  too  plain  for  argument. 

[621]  Sir  Hugh  Cairns  (with  whom  was  Kay),  for  the  defendants  (a).     The  lease 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as 
follows : — 

"That  John  Earl  of  Shrewsbury  had  power  to  demise  by  the  indenture  of  lease 
of  the  2nd  of  February,  1838,  the  lands  therein  comprised,  so  as  to  bind  the  plaintifts, 
because  the  power  of  leasing  such  lands  which  was  conferred  upon  him  by  the 
Shrewsbury  Estate  Act,  1720,  was  not  affected  by  the  Shrewsbury  Estate  Act,  1803, 
as  to  lands  which  at  the  time  of  the  exercise  of  such  power  had  not  been  sold  under  the 
trust  for  sale  contained  in  such  last-mentioned  act ;  and  that  therefore  the  said  lease 
is  valid  for  all  the  teim  and  interest  thereby  demised  :  Or  that,  at  any  rate,  the  said 
lease  is  valid  until  the  land  therein  comprised  shall  be  sold  and  conveyed  to  a 
purchaser  under  the  said  last-mentioned  trust  for  sale  :  Or  that,  if  the  said  power  of 
leasing  conferred  by  the  said  act  of  1720  would  otherwise  have  been  affected  by  the 
provisions  of  the  said  act  of  1803,  such  power  was  re-limited  and  re-created  for  all 
purposes  by  the  7th  section  of  such  last  mentioned  act  as  to  all  lands  not  actually 
sold  under  the  aforesaid  trust  for  sale  at  the  time  of  exercising  such  power :  Or  that 
at  least  such  power  was  thereby  re-limited  or  re-created,  so  as  to  enable  leases  to  be 
made  thereunder  which  would  be  valid  and  binding  until  the  lands  therein  comprised 
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in  question  was  a  valid  exorcise  of  the  power  contained  in  the  act  of  1 7-^0  It  is 
conceded  that  the  township  of  Oxton  was  included  in  that  act,  that  the  act  save 
power  to  the  successive  tenants  in  tail  to  grant  leases,  and  that  the  lease  granted  bv 
John  Earl  of  Shrewsbury  on  the  2nd  of  February,  1838,  was  a  good  compliance  with 
that  power,  supposmg  it  to  remain  unaffected  by  the  provisions  of  the  act  of  1803 
The  last-mentioned  act  having  authorized  the  trustees  to  sell  the  land,  the  court  is 
asked  to  hold  that  all  the  machinery  of  the  former  act  for  the  management  of  the 
Shrewsbury  estate  is  thereby  destroyed  and  put  an  end  to ;  and  [622]  tliat  without 
the  slightest  necessity.  It  appears  by  the  schedule  annexed  to  the  act  of  1803,  that 
the  quantity  of  land  thereby  authorized  to  be  sold  was  very  considerable,  amoiintino- 
to  nearly  30001.  a  year  in  value  :  and  the  whole  or  nearly  the  whole  of  it  remains 
unsold  to  the  present  time.  By  that  act  the  scheduled  lands  are  vested  in  the 
trustees,  Wright  and  Conolly  (now  represented  by  Lord  Dynevor),  for  ever,  freed 
and  discharged  from  the  uses,  limitations,  powers,  &c.,  in  the  settlement  and'  act  of 
1720,  in  the  manner  already  mentioned.  It  may  be  conceded  that  the  effect  of  these 
words  is,  to  vest  the  fee-simple  in  the  lands  in  the  trustees.  But  s.  7  shews  that, 
until  the  trust  has  been  carried  into  execution  by  a  sale,  there  is  to  be  no  disturbance 
of  the  possession  or  beneficial  enjoyment  of  the  lands, — in  the  meantime  and  until 
the  lands,  &c.,  shall  be  sold  in  pursuance  of  the  trusts  aforesaid,  the  same  premises 
respectively  "shall  be  held,  possessed,  and  enjoyed,  and  the  rents,  issues,  and  profits 
thereof  shall  be  had,  received,  and  taken  hy  and  be  applied  to  and  for  the  benefit  of 
such  person  and  persons  as  would  have  been  entitled  thereto,  and  ought  to  have  held, 
possessed,  or  enjoyed  and  received  the  same  respectively,  in  case  this  act  had  not  been 
made."  Until  sale,  there  is  to  be  no  di.sturbance  of  the  tenant  in  tail  for  the  time 
being  in  the  possession  or  beneficial  enjoyment  of  the  lands, — there  is  to  be  the  same 
character,  measure,  and  mode  of  enjoyment,  and  the  same  identity  of  person  enjoying, 
as  there  was  before  the  act  passecl.  The  argument  on  the  part  of  the  defendants 
seems  to  assume  that  John  Earl  of  Shrewsbury  had  no  estate  at  all  in  the  lands  in 
question,  but  was  a  sort  of  tenant  at  will  to  the  trustees.  It  is  submitted,  however, 
that  he  was  equitable  tenant  in  tail :  he  was  in  as  of  his  old  estate,  subject  only  to 
be  defeated  in  the  event  of  a  sale  of  the  land  by  the  trus-[623]-tees  in  pursuance  of 
the  trusts  created  by  the  act  of  parliament.  Suppose  a  question  of  waste  to  arise  : 
suppose  John  Earl  of  Shrewsbury  had,  whilst  the  lands  remained  unsold,  claimed  as 
tenant  in  tail  to  cut  down  timber,  and  the  trustees  interposed  to  prevent  it,  alleging 
that  the  fee-simple  was  vested  in  them, — might  not  the  earl  say,  "The  statute 
provides  that  I  am  to  hold,  possess,  and  enjoy  the  rents,  issues,  and  profits  of  the 
lands  as  I  might  have  done  if  it  had  not  passed  ? "  A  court  of  equity  would  un- 
questionably hold  that  there  was  nothing  to  interfere  with  the  exercise  of  his  I'ight. 
The  whole  scope  and  object  of  the  act  was,  not  to  qualify  or  lessen  the  enjoyment  of 
the  lands  by  the  tenant  in  tail,  but  merely  to  provide  means  for  giving  a  good  title 
to  a  purchaser  of  the  lands  directed  to  be  sold.  The  tenant  in  tail  would  in  the 
meantime  have  an  equitable  estate  tail,  with  all  the  rights  incident  to  such  an  estate ; 
one  of  which  is  the  power  of  leasing,  without  which  there  could  be  no  complete  enjoy- 
ment of  it.  Such  a  power  is  of  the  very  essence  of  a  settled  estate.  The  argument 
on  the  part  of  the  plaintiff  must  go  this  length  that,  since  the  passing  of  the  act  of 
1803,  there  could  be  no  power  to  lease  any  of  these  lands,  even  from  year  to  year. 
The  trustees  have  no  power  to  lease :  they  have  merely  a  trust  to  sell,  and  make  a 
title  to  a  purchaser.  Lord  Mansfield  thus  speaks  of  the  power  of  leasing,  in  a  very 
elaborate  judgment  in  Tai/lor  v.  Horde,  1  Burr.  120, — "Of  all  kinds  of  powers,  the 
most  frequent  is  that  '  to  make  leases.'  For  the  encouragement  of  farmers  to  occupy, 
stock,  and  improve  the  land,  it  is  necessary  that  they  should  have  some  permanent 
interest.  Unless  the  owner  of  the  estate  for  life  was  enabled  to  ma.ke  a  permaneni 
lease,  he  could  not  enjoy  to  the  best  advantage  during  his  own  time  :  and  they  who 
come  after  must  suffer  by  the  land  being  untenanted,  [624]  out  of  repair,  and  in  a 
bad  condition.  The  plan  of  this  power  is  for  the  mutual  advantage  of  possessor  and 
successor.  The  execution  thereof  is  checked  with  many  conditions,  to  guard  the 
successor  that  the  annual  revenue  shall  not  be  diminished,  nor  those  in  succession  or 
remainder  at  all  prejudiced  in  point  of  remedy  or  other  circumstances  of  full  and 

should  be  sold  and  conveyed  under  the  said  trust  for  sale  contained  in  the  said  last 
mentioned  act." 
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jimple  enjoyment."  [Erie,  C.  J.  What  was  ' Lord  Mansfield  speaking  of  there'? 
Was  the  question  whether  there  was  a  leasing-power  in  the  insti'ument  before  him, 
or  was  he  dealing  with  the  construction  of  the  power'?]  The  question  was,  whether 
the  power  in  that  case  had  been  properly  pursued.  His  Lordship's  geneial  observa- 
tioii.s  tended  to  shew  that  the  existence  of  a  leasing-power  was  essential  to  the 
beneficial  enjoyment  of  the  estate, — essential  as  well  with  regard  to  the  interest  of 
the  tenant  for  life  or  in  tail,  as  to  that  of  the  remaindei'-man.  The  observations  of  the 
Vice-Chancellor  of  England,  in  Skceks  v.  Shearlei/,  8  Simons,  1.53,  are  pretty  much  to 
the  same  efi'ect.  "As  it  is  impossible,"  he  says,  "that  a  settled  estate  can  be  enjoyed 
e.xcept  by  means  of  the  exercise  of  a  power  to  lease,  the  couits  never  allow  leases 
granted  by  the  tenant  for  life  under  his  power  to  be  defeated  by  the  exercise  of  a 
power  in  the  trustees  to  appoint  new  uses  with  the  concurrence  of  the  tenant  for  life." 
The  reason  assigned  by  Sir  L.  Shadwell  is  this,  that  the  power  to  lease  is  not,  like 
any  other  power,  one  which  the  tenant  for  life  is  to  exercise  according  to  his  will  or 
caprice,  but  is  a  power  which  is  essential  to  the  enjoyment  of  the  estate,  to  make  it 
productive,  and  which  becomes  a  part  of  the  estate  itself  ;  and  therefore  it  is  favoured 
in  a  way  in  which  no  other  power  is  favoured.  [Montague  Smith,  .J.  Your  argu- 
ment is  that,  under  the  7th  section  of  the  act  of  1803,  the  earls  are  equitable  tenants 
for  life,  and  that  they  have  still  the  power  of  leasing  created  [625]  by  the  10th 
section  of  the  act  of  1720?]  That  they  are  equitable  tenants  in  tail.  Li  Sugden  on 
Powei-s,  8th  edit.  p.  712,  the  learned  author  says:  "Lord  Mansfield  truly  observed 
that  of  all  kinds  of  powers  the  most  frequent  is  that  '  to  make  leases.'  For  the 
encouragement  of  farmers  to  occupy,  stock,  and  improve  the  land,  it  is  necessary 
they  should  have  some  permanent  interest.  Unless  the  owner  of  the  estate  for  life 
was  enabled  to  make  a  permanent  lease,  he  could  not  enjoy  to  the  best  advantage 
during  his  own  time ;  and  they  who  come  after  must  sufl^er  by  the  land  being 
untenanted,  out  of  repair,  and  in  bad  condition."  Then,  after  referring  to  several 
authorities,  he  says:  "The  books  abound  with  authorities  in  favour  of  the  liberal 
construction  of  the  power."  The  observations  of  Lord  Redesdale  in  the  well-known 
case  of  Shannon  v.  Bradsired,  1  Sch.  &  Lefr.  61,  afford  a  complete  answer  to  a  sugges- 
tion which  has  been  made  that  the  exercise  by  the  tenant  for  life  or  in  tail  of  the 
power  of  leasing  under  this  7th  section  would  impede  the  performance  of  the  trust 
for  sale.  "It  is  objected,"  says  his  Lordship,  "that  a  leasing-power  difters  from  all 
these  cases  of  powers," — that  is,  powers  of  charging  for  portions  for  younger  children, 
or  of  jointuring, — "and  the  difference  is  said  to  consist  in  this,  that,  in  the  other  cases, 
the  remainder-man  has  no  interest  in  the  mode  in  which  the  power  is  executed,  that 
he  claims  nothing  under  it :  but  that,  under  the  leasing-power,  he  claims  the  rent 
reserved.  Now,  on  what  ground  can  it  be  contended  that  that  which  is  a  mere 
charge  upon  a  remainder-man  is  to  receive  a  more  liberal  construction  than  what  is 
not  a  mere  charge  upon  him,  but  may  be  much  for  his  benefit?  In  the  case  of  powers 
to  make  leases  at  the  best  rent  that  can  be  obtained,  it  is  evident  that  the  author  of 
the  power  looks  to  the  benefit  of  the  estate,  and  that  [626]  the  power  is  given  for  the 
benefit  both  of  the  tenant  for  life  and  of  all  persons  claiming  after  him  ;  for,  where 
the  tenant  for  life  can  give  no  permanent  interest,  and  his  tenant  is  liable  every  day 
to  be  turned  out  of  possession  by  the  accident  of  his  death,  it  is  hard  to  procure 
substantial  tenants  ;  and  therefore  it  is  beneficial  to  all  parties  that  the  tenant  for  life 
should  have  a  power  to  grant  such  leases.  It  is  evident  that  the  occupying  tenant 
can  afibrd  to  give  a  better  rent  under  such  circumstances,  than  if  he  were  only  to 
have  a  precarious  tenure.  We  see  from  the  lettings  for  three  years  in  this  court, 
and  under  custodians  in  the  court  of  Exchequer,  how  disadvantageous  short  and 
precarious  lettings  are.  But,  if  the  letting  be  for  twenty-one  or  thirty-one  years, 
the  tenant  does  not  consider  the  amount  of  the  profits  for  the  first  years  so  much  as 
the  profit  during  the  term  ;  and  can  afford  to  be  out  of  pocket  by  expenditure  for  the 
first  years,  because  in  the  subsequent  years  he  will  make  it  up  by  the  improvements 
the  estate  receives  in  consequence  of  his  expenditure.  This,  therefore,  is  a  power 
which  is  calculated  for  the  benefit  of  the  eslate.  Other  powers,  generally  speaking, 
such  as  jointuring  powers  and  powers  to  make  provisions  for  younger  children,  are 
calculated  for  the  benefit  of  the  famih/:  they  may  be  indirectly  beneficial  to  the 
remainder-man  in  some  respects  ;  but  they  are  no  direct  benefit  to  him  ;  nor  can  I 
conceive  why  these  powers  should  be  construed  more  liberally  than  powers  to  make 
leases,  except  where  it  is  evident  that  such  power  is  abused:  and,  in  case  of  letting 
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leases,  the  power  is  certainly  more  liable  to  be  abused  than  in  making  provisions  for 
wife  or  children  :  in  these  latter  cjises,  the  sum  to  be  raised  is  generally  limited,  and 
cannot  be  exceeded  ;  but  a  power  of  leasing  is  to  a  certain  extent  a  power  of  charging; 
if  a  fine  is  taken,  it  is  unquestionably  so  ;  [627]  and,  even  where  no  fine  can  be  taken, 
it  is  to  a  certain  degree  a  charge  and  for  the  benefit  of  tenant  for  life  as  well  as  the 
remainderman,  for,  tenant  for  life  will  get  a  better  rent  than  if  he  had  no  such 
power."  It  is  obvious,  therefore,  that  the  exercise  of  this  power  of  leasing  is  for 
the  benefit  of  the  remainder-man  :  it  is  beneficial  to  the  estate,  and  can  in  no  degree 
interfere  with  the  due  exercise  of  the  trust  for  sale.  The  intention  of  the  7th  section 
was,  that  the  earl  for  the  time  being  should  possess  the  estate  as  before  until  sale, 
—as  tenant  in  tail  in  point  of  interest ;  and  that  the  mode  of  managing  and  conduct- 
ing the  estate  should  continue  the  same  :  the  only  difterence  being,  that  his  estate 
would  be  equitable  instead  of  legal.  [Eile,  C.  J.  Your  argument  would  have  been 
more  cogent  if  the  7th  section  had  said  that  the  person  for  the  time  being  entitled 
should  enjoy  the  same  "  estate  "  as  before.]  It  was  intended  to  preserve  to  him  an 
equitable  interest  measured  and  defined  by  what  his  estate  was  before,  but  not  to 
interfere  with  the  legal  estate  vested  in  the  trustees.  Xo  formal  words  are  required 
to  create  a  power.  In  Sugden  on  Powers,  p.  102,  it  is  said :  "To  the  valid  creation 
of  powers  there  should  be,  first,  sufficient  words  to  denote  the  intention ;  secondly, 
an  apt  instrument ;  and,  thirdly,  a  proper  object.  First,  then,  no  precise  form  of 
words  is  necessary.  Powers  are  mere  declarations  of  trust,  and  therefore  any  words, 
however  informal,  which  clearly  indicate  an  intention  to  give  or  reserve  a  power,  are 
sufficient  for  the  purpose.  In  favour  of  the  intention,  the  same  rule  prevails  as  to 
common-law  authorities  created  either  by  deed  or  will."  It  is  now  perfectly  well 
settled  that  it  is  not  inconsistent  with  the  fee-simple  being  in  trustees,  that  the  power 
in  the  tenant  for  life  to  lease  should  enable  him  to  give  to  the  lessee  [628]  a  legal 
estate  in  the  term.  This  is  well  stated  by  Lord  Tenterden  in  delivering  the  opinion 
of  the  judges  in  the  House  of  Lords,  in  a  case  of  Long  v.  liankin,  which  is  set  out  in 
the  Appendix  to  Sugden,  p.  895.  "It  is  not  essential,"  says  that  learned  judge,  "to 
the  validity  of  a  leasing  power,  or  of  a  lease  granted  in  virtue  of  such  a  power,  that 
the  lessor  should  have  any  interest  whatever  in  the  land  demised ;  such  powers  are 
not  unfrequently  given  to  persons  to  whom  no  estate  in  the  land  is  given.  They  are 
often,  and  more  often,  given  to  persons  to  whom,  as  in  the  present  instance,  a  life- 
estate  is  also  given.  On  such  occasions  they  are  more  or  less  guarded,  according  to 
the  discretion  of  the  settler,  with  provisoes  as  to  rent  and  other  matters  for  the 
benefit  of  the  remainder-man,  and,  so  guarded,  they  are  considered  beneficial  to  the 
whole  inheritance,  and  to  all  who  may  succes.sively  become  entitled  to  portions  of  it, 
as  providing  the  means  of  keeping  the  land  continually  in  a  proper  state  of  cultiva^ 
tion.  A  leasing-power  given  to  a  tenant  for  life  is  usually  spoken  of  in  our  books  as 
a  power  appendant  to  the  estate  of  the  tenant  for  life  ;  and  it  is  said  that  the  estate 
of  the  lessee  is  in  such  a  case  derived  out  of  the  estate  of  the  tenant  for  life,  for  such 
period  of  the  term  as  he  may  happen  to  live.  It  would  probably  be  more  correct  to 
say  that  it  operates  upon  that  estate,  than  to  say  it  is  derived  out  of  it  even  during 
that  period.  It  is  not  necessary  to  say  in  the  present  case  that  a  leasing-power  may 
not  by  the  terms  in  which  it  is  given  be  inseparably  annexed  to  the  estate  of  the 
tenant  for  life,  so  as  to  become  void  and  inoperative  if  he  parts  with  his  estate  and 
transfers  it  to  another.  This  probably  may  be  so  by  the  terms  in  which  the  power 
is  given,  because  he  who  gives  it  may  give  it  with  what  qualifications  he  [629]  pleases  : 
but,  as  I  have  already  observed,  it  is  not  essential  to  the  validity  of  such  a  power 
that  it  should  be  appurtenant,  or  annexed  to  any  estate  in  the  land.  It  is  also 
immaterial  to  the  remainder-man  whether  or  not  it  be  so  annexed  :  his  security 
depends  upon  the  conditions  and  qualifications  under  which  the  power  is  to  be 
executed,  and  not  upon  the  estate  or  interest  of  the  person  by  whom  it  is  executed. 
If  these  are  not  duly  observed,  the  lease  is  void  as  against  him  ;  and,  if  they  are  duly 
observed,  it  matters  not  to  him  whether  the  estate  originally  given  to  his  predecessor 
continued  vested  in  that  predecessor  at  the  time  of  granting  the  lease,  or  had  been 
previously  transferred  to  another  person."  What  object  could  those  who  procured 
this  act  of  parliament  have  in  extinguishing  the  leasing  power  ?  The  recitals  clearly 
shew  that  they  had  no  such  desire,  but  that  the  sole  object  of  the  act  was  to  facilitate 
the  sale  of  certain  outlying  parts  of  the  estate,  and  the  acquisition  of  other  lands 
which  might  be  more  conveniently  held  with  the  main  part  of  the  property.     Powers 
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of  joiiituriug  and  to  raise  money  for  younger  children  are  povveis  for  the  benefit  of 
the  person  exercising  them,  or  that  of  his  family  :  Init  the  power  of  leasing  is  for  the 
benefit  of  the  estate,  and  in  no  way  affects  the  power  of  sale  or  exchange.  Lord 
St.  Leonards,  dealing  with  this  subject,  says, — Sugden  on  Powers,  489, — "The  nature 
of  the  powers,  in  most  instances,  sufficiently  points  out  the  priority  to  which  the 
estates  created  under  them  are  entitled.  Thus,  a  power  of  sale  must  defeat  every 
limitation  of  the  estate,  whether  created  directly  by  the  deed  or  through  the  medium 
of  a  power,  except  estates  limited  to  persons  standing  in  the  same  situation  as  the 
purchaser;  for  example,  a  lessee,  for  the  very  object  of  a  power  of  sale  is  to  enable 
a  conveyance  to  a  purchaser  discharged  of  the  uses  of  the  settlement,  and  it  is 
immaterial  whether  [630]  any  particular  use  was  really  contained  in  the  original 
settlement,  or  was  introduced  into  it  in  the  view  of  the  law  l)y  the  execution  of  a 
power  contained  in  it.  The  same  principle  applies  to  a  lease.  As  to  powers  executed 
in  favour  of  the  family,  a  jointure,  whether  created  before  or  after  a  provision  for  the 
jointress's  younger  children,  ought  to  take  precedence  of  it;  but  they  must  both  give 
way  to  a  subsequent  execution  of  a  power  to  sell  and  exchange,  or  lease.  As  we  have 
seen,  the  jointure  and  portions  will  be  transferred  to  the  new  estates  under  the 
usual  powers  in  settlements,  and  the  leases  will  operate  for  their  benefit.  If  a  tenant 
for  life  had  a  power  to  charge  a  sura  generally,  and  also  powers  to  sell  and  exchange, 
and  lease,  &c.,  it  is  said  that  the  use  or  estate  appointed  by  either  of  those  powers 
would  vest  in  the  appointee  in  possession,  and  no  subsequent  act  of  the  tenant  for  life 
could  defeat  his  own  previous  appointment  in  favour  of  a  purchaser.  If  the  sulisequent 
could  defeat  the  previous  appointment,  the  appointee  under  the  previous  appointment 
would  not  take  an  estate  in  possession  according  to  the  express  purport  of  the  appoint- 
ment. But  this  cannot  be  considered  a  general  rule,  for  in  some  cases  the  charge 
appointed  may  be  defeated  by  an  exercise  of  the  power  of  sale,  and  transferred  to 
the  estate  to  be  purchased  in  lieu  of  it.  In  a  case  where,  under  a  will,  the  tenant  for 
life  had  a  power  of  leasing,  and  the  executors  had  a  power  to  sell  or  mortgage, 
although  it  was  held  that  an  exercise  of  the  latter  power  over-reached  the  life-estate, 
and  all  estates  created  by  way  of  interest  out  of  it ;  yet  it  was  assumed,  both  at  the 
Bar  and  by  the  Bench,  that  a  lease  granted  by  the  tenant  for  life  under  his  power, 
before  the  exercise  of  the  power  by  the  executors,  had  continuance  qfter  a  mortgage 
executed  under  the  latter  power :  and  it  was  held  that  the  mortgagee  took  the 
[631]  immediate  reversion  expectant  upon  the  lease : "  Briiif/loe  v.  Uoorhon,  4  N.  C. 
7-iG,  G  Scott,  502.  That  case  affords  a  very  good  illustration.  In  the  act  of  1720, 
there  was  a  power  for  each  successive  tenant  in  tail  to  jointure.  The  argument  on 
the  part  of  the  plaintiff's  must  go  the  length  of  contending  that  that  power  also  was 
destroyed  as  to  those  lands  by  the  act  of  1803,  and  was  not  restored  by  the  7th  section. 
It  is  unnecessary  for  the  purpose  of  the  defendants'  case  to  grapple  with  that,  because 
the  power  to  lease  stands  upon  much  higher  ground  than  the  power  of  jointuring  or 
any  other  power  coiuiected  with  the  mere  personal  interest  of  the  holder  of  the  estate. 
If  it  be  said  that  the  power  of  jointuring  still  exists,  it  can  only  be  on  the  ground 
that  it  is  restored  by  the  7th  section  :  and,  if  the  power  of  jointuring  is  restored,  why 
not  also  the  power  of  leasing?  By  the  act  of  1720,  the  exercise  of  the  power  of  leasing 
is  attached  as  an  incident  to  the  actual  possession  of  the  estate.  The  proper  mode  of 
dealing  with  the  7th  section  of  the  act  of  1803  is  to  treat  it  as  forming  the  first  trust, 
— upon  trust,  until  the  manors,  &c.,  should  be  sold,  to  permit  and  suffer  the  Earl  of 
Shrewsliury  for  the  time  being  to  po.ssess  and  enjoy  the  estates  with  all  the  incidents 
of  enjoyment  he  would  have  had  in  case  that  act  had  not  been  made  ;  and  then  upon 
trust  to  sell,  &c.  The  possession  and  enjoyment  are  attributed  to  the  limitations  in 
the  old  settlement  and  in  the  act  of  1720.  By  s.  1,  a  purchaser  would  take  free  from 
the  power  of  leasing  for  the  future,  but  subject  to  any  lease  which  might  have  already 
been  granted.  Upon  the  whole,  therefore,  it  is  submitted  that  the  leasing  power  was 
not  destroyed  by  the  act  of  18U3,  but  that,  on  the  contrary,  it  was  necessary  to  the 
enjoyment  of  the  estate,  an  incident  to  the  possession  of  it,  and  it  was  properly 
exercised  upon  the  occasion  in  question. 

[632]  Manisty,  Q.  C,  in  reply.  The  substance  of  the  argument  on  the  part  of  the 
defendants  is,  that  the  7th  section  of  the  act  of  1803  restores  to  the  Earl  of  Shrewsbury 
for  the  time  being  the  estate  he  had  before,  with  all  the  incidents  to  its  possession  and 
enjoyment, — that  he  has  still,  in  equity,  an  estate  tail,  with  all  the  i-ights  and  powers 
he  had  before  the  passing  of  that  act,  including  the  power  of  leasing.     [Erie,  C.  J. 
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The  possession  and  enjoyment  of  the  hinds,  not  the  estate.]  In  order  to  arrive  at 
that  conclusion,  the  court  has  been  invited  to  transpose  the  provision  in  s.  7,  and  read 
it  as  the  first  trust  imposed  upon  the  trustees  by  the  1st  section  of  the  act.  The 
authorities  which  have  been  referred  to  are  not  controverted.  They  all  resolve  them- 
selves into  this,  that  when  you  find  in  a  settlement  a  variety  of  powers  which  are  all  in 
a  sense  concurrent,  you  must  look  at  the  general  scope  of  the  instrument, — be  it  deed, 
or  be  it  will,— in  order  to  ascertain  the  order  in  which  they  are  to  take  effect.  It  is 
in  all  cases  a  question  of  intention  :  and  here  it  is  sulnnitte'd,  that  the  language  used 
in  the  act  leads  to  a  conclusion  precisely  opposed  to  that  contended  for  by  the  defen- 
dants. The  power  was  to  lease,  not  at  the  best  rent  that  could  be  obtained,  but  at 
the  old  and  accustomed  rents,  boons,  and  services,  so  as  to  enable  the  lessor  to  take  a 
fine,  and  lease  at  a  mere  nominal  rent.  [Byles,  J.  And  of  an  estate  vested  in  trustees 
to  be  sold.]  Yes.  It  is  impossible  to  conceive  a  mode  of  defeating  the  very  object 
of  the  act  more  effectual  and  more  certain  than  such  form  of  leasing.  When  a  power 
is  repealed,  it  is  always  with  a  saving  of  all  that  had  been  done  under  it :  this  was 
the  foundation  of  the  decision  of  the  Exchequei-  Chamber  in  The  Earl  of  Shreivsbury  v. 
Scott,  6  C.  B.  (N.  S.)  '221.  It  would  be  contravening  the  very  intention  of  the  legis- 
lature, to  read  the  7th  section  of  the  act  of  [633]  1803  as  it  is  proposed  on  the  part 
of  the  defendants  :  it  can  only  be  done  by  introducing  words  which  are  nowhere  to 
be  found  in  the  act,  and  which  certainly  would  have  been  introduced  had  the  legislature 
so  intended.  The  provision  in  s.  7  is  the  ordinary  provision  that  is  found  in  every 
estate  act  and  in  every  marriage-settlement, — until  the  marriage  shall  take  efiect  or 
the  power  of  sale  be  exercised,  the  person  entitled  to  the  possession  shall  have  and 
enjoy  the  rents  and  profits.  Nothing  is  more  common.  As  a  mode  of  enjoyment,  no 
doubt,  the  eail  for  the  time  being  would  be  entitled  to  grant  leases,  but  not  such  as 
to  prejudice  the  remainder-man,  or  to  extend  beyond  his  own  time.  The  power  of 
leasing  is  not  given  to  the  person  in  possession,  simpliciter,  but  to  the  persons  holding 
under  the  limitations  of  the  settlement  and  act  of  1720,  all  which  limitations  are 
annihilated  and  put  an  end  to  by  the  act  of  180.3.  The  intention  is  abundantly 
expressed  by  the  words  found  in  the  various  parts  of  the  act :  and  there  is  nothing  to 
oppose  to  them  but  surmise  and  conjecture. 

Erle,  C.  J.  I  think  our  judgment  in  this  case  ought  to  be  for  the  plaintiffs.  The 
question  turns  upon  the  7th  section  of  the  statute  of  1803,  43  G.  3,  c.  40:  and  the 
result  of  the  several  enactments  leading  up  to  that  point,  is  this  : — In  the  year  1720, 
the  Shrewsbury  estates  had  been  settled  in  the  manner  recited  in  the  statute  6  G.  1, 
c.  29  (a),  and  the  settlement  was  confirmed  by  that  act,  the  10th  section  of  which  gave 
power  to  the  persons  therein  named,  and  also  to  all  and  every  other  person  and  persons 
to  whom  the  said  manors,  lands,  hereditaments,  and  premises  were  limited  by  that 
act,  "  by  any  deed  or  deeds,  &c.,  to  demise  or  lease  all  or  [634]  any  part  or  parts  of 
the  said  messuages,  lands,  tenements,  hereditaments,  and  premises  whereof  the  person 
making  such  lease  should  be  actually  possessed,  except  the  capital  messuage,  outhouses, 
gardens,  and  park  of  Heathropp,  in  the  county  of  Oxon,  to  any  person  or  persons  in 
possession,  and  not  in  reversion,  for  the  term  of  three  lives  or  twenty-one  years,  or 
for  any  numlaer  of  years  determinable  upon  the  death  or  determination  of  three  lives, 
so  as  upon  all  and  every  such  lease  and  leases  there  be  reserved  and  made  payable 
yearly  during  the  continuance  thereof  the  usual  and  accustomed  yearly  rents,  boones, 
and  services  for  the  same,  and  so  as  in  eveiy  such  lease  there  be  contained  a  condition 
of  re-entry  for  non-payment  of  the  said  rent  and  rents  thereby  to  be  reserved,  and  so 
as  the  lessee  and  lessees  to  whom  such  lease  and  leases  shall  be  made  do  seal  and 
execute  counterparts  of  such  lease  and  leases."  This  power  of  leasing  is  one  which  is 
greatly  for  the  benefit  of  the  tenant  in  possession :  it  is  not  a  power  to  grant  leases 
at  the"  best  rent  that  could  be  obtained,  but  at  "  the  usual  and  accustomed  rents  ;  "  and 
these  on  most  of  the  old  estates  were  merely  nominal.  So  stood  the  Shrewsbury 
estates  until  the  statute  of  1803,  whereby  certain  portions  of  the  estate  situate  in  the 
several  counties  of  Salop,  Chester,  Berks,  Wilts,  and  Oxford  (of  which  the  land  now 
in  question  formed  part),  were  taken  out  of  settlement,  and  vested  in  trustees  to  sell 
and  re-invest  the  purchase-money  in  other  lands  to  be  subject  to  the  same  uses,  limita- 
tions, &c.,  as  the  lands  so  sold  were  subject  to.  The  words  of  the  1st  section  are 
remarkably  clear  and  absolute  to  exonerate  the  lands  to  be  so  sold  from  all  uses,  trusts, 

(a)  See  the  statute  set  out  in  6  C.  B.  (N.  S.)  64  et  seq.,  in  the  notes. 
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&c.  :  the  trustees  are  to  take  them  "  for  ever,  freed,  released,  and  discharged,  and 
absolutely  acquitted,  exempted,  and  exonerated  of  and  from  all  and  every  the  uses, 
trusts,  estates,  entails,  [635]  remainders,  charges,  powers,  provisoes,  limitations,  and 
agreements  in  and  by  the  thereinbefore  recited  indentures  of  settlement  of  the  30th 
and  31st  of  October,'  1700,  the  will  of  Charles  Duke  of  Shrewsbury  (July  19th,  1712), 
the  indentures  of  the  3rd  and  4th  of  March,  1718,  and  the  recited  act  (6  G.  1,  c.  29), 
respectively,  created,  limited,  provided,  and  declared  of  and  concerning  the  same 
manors,  &c.,  or  any  of  them."  That  particularly  exonerates  them  from  all  powers  : 
it  vests  the  lands,  so  exonerated  from  all  powers,  in  the  trustees,  upon  trust  to  sell, 
and,  on  payment  of  the  purchase-money,  to  convey  and  assure  the  same  respectively 
to  the  use  of  the  purchaser  or  purchasers  thereof,  and  his,  her,  or  their  heirs  and 
assigns  respectively,  "  freed  and  discharged,  and  acquitted,  exempted,  and  exonerated 
as  aforesaid."  There  could  be  no  doubt,  if  there  was  nothing  more  in  the  act,  that 
there  would  be  an  end  of  the  power  of  leasing  in  respect  of  the  lands  dealt  with  by 
the  act  of  1803.  But  the  7th  section  enacts  that,  "  in  the  meantime  and  until  the  said 
manors,  messuages,  farms,  lands,  tenements,  hereditaments,  and  premises  thereby 
directed  to  be  sold,  should  be  sold  in  pursuance  of  the  trusts  aforesaid,  the  same 
premises  respectively  should  be  held,  possessed,  and  enjoyed,  and  the  rents,  issues, 
and  profits  thereof  should  be  had,  received,  and  taken  by  and  be  applied  to  and  foi' 
the  benefit  of  such  person  and  persons  as  would  have  been  entitled  thereto,  and  ought 
to  have  held,  possessed,  or  enjoyed  and  received  the  same  respectively  in  case  that  act 
had  not  been  made."  Now,  the  question  between  the  parties  is,  whether  these  words 
are  to  be  construed  in  their  literal  sense,  to  give  to  the  earl  for  the  time  being  holding 
the  iShrewsbury  estates  a  right  to  the  possession  of  the  lands  and  premises  comprised 
in  the  statute  of  1803,  and  to  receive  the  rents  and  profits  of  those  lands  [636]  merely, 
or  whether  in  respect  of  those  lands  and  premises  it  revived  all  the  powers  contained 
in  the  settlement  and  act  of  1720,  and  among  them  the  power  of  leasing  contained  in 
s.  10  of  the  last-mentioned  act.  It  was  contended  on  behalf  of  the  plaintiff's  that  the 
words  must  be  construed  according  to  their  ordinary  acceptation,  and  that  their 
ordinary  acceptation  would  be,  that  the  ti'ustees  should  allow  the  Earl  of  Shrewsbury 
for  the  time  being  to  possess  and  to  receive  the  rents  and  profits  of  such  of  the  lands 
as  should  not  be  sold  under  the  power  given  to  them  for  that  purpose.  But  the 
question  is,  whether  the  section  is  to  be  so  construed,  or  whether  the  Earl  of  Shrews- 
bury for  the  time  being  was  to  have  the  right  to  exercise  in  respect  of  those  lands  the 
leasing  power  granted  by  the  former  act.  I  was  much  impressed  with  the  argument 
of  Sir  Hugh  Cairns,  being  very  desirous  of  upholding  estates  which  have  been  granted, 
and  of  preventing  them  from  being  defeated  by  doubtful  words.  The  line  of  ;u-gument 
would  have  been  most  clear  and  .satisfactory  to  my  mind,  if  the  tenant  for  life  had 
been  required  to  reserve  the  best  and  most  improved  rent  that  could  be  obtained  for 
the  premises  so  leased ;  because  then  the  power  to  sell  and  exchange  might  have  been 
read  into  the  settlement  and  the  act  of  1720,  and  that  would  have  produced  pretty 
nearly  the  same  result.  But  it  is  not  so.  The  history  of  settlements  and  the  doctrine 
of  powers  was  perhaps  not  so  well  understood  then  as  it  has  since  become.  We  can- 
not, however,  be  swayed  by  considerations  of  that  sort :  we  can  only  deal  with  the 
language  which  is  before  us.  I  think  we  should  be  defeating  the  object  of  the  statute 
of  1803,  if  we  wei'e  to  hold  that  the  tenant  for  life  might  grant  leases  for  ninety-nine 
years,  determinable  on  lives,  at  a  nominal  rent,  and  taking  a  fine,  which  would  in  effect 
be  selling  the  land  for  so  long  a  time  as  the  leases  should  enure.  [637]  I  cannot 
believe, — the  statute  contemplating  an  immediate  sale  by  the  trustees, — that  the  7th 
section  intended  to  re-create  the  power  contained  in  the  10th  section  of  the  act  of  1 720, 
and  so  to  a  great  extent  defeat  the  power  of  sale  which  was  its  main  object.  I  there- 
fore come  to  the  conclusion  that  the  power  of  leasing  was  not  revived,  and  consequently 
that  the  lease  of  the  2nd  of  February,  1838,  came  to  an  end  with  the  life  of  the  grantor, 
and  that  the  plaintiffs  are  entitled  to  succeed. 

WiLLES,  J.  I  am  of  the  same  opinion.  At  one  time,  under  the  influence  of  the 
able  argument  addressed  to  us  on  the  part  of  the  defendants,  I  was  disposed  to  think 
that  the  enjoyment  contemplated  by  the  7th  section  of  the  act  of  1803  included  the 
power  to  make  such  a  lease  as  that  now  in  question.  But  I  am  now  satisfied  that  that 
is  not  the  point  upon  which  the  decision  of  this  case  ought  to  turn.  The  question  is, 
whether  the  enjoyment  spoken  of  in  s.  7  involves  the  making  of  such  a  lease  as  was 
contemi)lated  by  the  10th  section  of  the  6  G.  1,  c.  29,— not  only  the  making  of  such 
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a  lease  as  might  come  within  the  terms  of  the  1 0th  section  of  that  act,  but  of  every 
lease  which  would  come  within  the  terms  of  that  section,  because  it  seems  to  be 
impossible  to  divide  the  power,  and  to  say  that  the  7th  section  gives  the  tenant  in 
tail  for  the  time  being  a  power  to  make  some  or  one  of  the  leases  which  the  10th 
section  of  the  act  of  1720  would  authorize,  without  holding  that  he  may  make  all  or 
any  of  such  leases  :  the  power  must  extend  to  all,  or  it  can  justify  none  at  all.  Take, 
for  instance,  one  lease  which  might  be  made  under  the  10th  section,  viz.  a  lease  of 
property  which  had  become  much  improved  between  the  time  of  G.  1  and  the  act  of 
lt>03,  and  in  respect  of  which  only  the  rent  accustomed  at  the  [638]  time  of  the 
6  G.  1,  or  before  that  time,  had  been  reserved,  and  in  respect  of  which  the  Earls  of 
Shrewsbury  from  time  to  time  had  been  in  the  habit  of  taking  fines  for  renewals, — it 
is  clear  that  in  such  a  case  a  large  tine  might  have  been  taken,  instead  of,  as  in  this 
case,  a  stipulation  that  the  lessee  should  lay  out  a  sum  of  money  on  the  land.  There 
are  no  words  in  that  10th  section  prohibiting  the  taking  of  any  fine  or  foregift.  So 
long  as  the  accustomed  rent  was  reserved,  there  was  nothing  to  prevent  the  lessor 
from  stipulating  for  a  fine  in  respect  of  the  improvements  on  the  land.  Such  a  fine 
would  obviously  be  a  payment  for  the  enjoyment  of  the  land  during  the  term :  it 
would  in  effect  be  a  sale  of  the  land  in  future.  Whether  such  a  lease  comes  within 
the  7th  section  of  the  act  of  1803  or  not,  depends  upon  whether  that  section  provides 
for  the  enjoyment  of  the  profits  of  the  land  arising  between  the  period  of  the  vesting 
of  the  estate  in  the  trustees  for  .sale  and  the  sale,  or  whether  it  meant  to  deal  with 
the  future  profits  of  the  land  to  be  received  by  way  of  fine  upon  the  granting  of  leases. 
I  am  of  opinion  that  it  deals  with  the  former,  and  not  with  the  latter ;  and  that  it 
would  be  doing  violence  to  the  words  to  give  them  a  construction  which  should  make 
them  include  the  latter.  I  am  further  of  opinion  that  the  7th  section,  being  declaratory 
in  terras,  cannot  authorize  anything  which  would  be  in  opposition  to  what  the  trustees 
are  required  to  do  by  s.  1.  That  leads  to  the  conclusion  that  present  profits  only  were 
intended  to  be  dealt  with  by  s.  7.  The  words  are  plain, — "  In  the  meantime  and  until 
the  said  manors,  messuages,  &c.,  hereby  directed  to  be  sold,  shall  be  sold  in  pursuance 
of  the  trusts  aforesaid,  the  same  premises  respectively  shall  be  held,  possessed,  and 
enjoyed,  and  the  rents,  issues,  and  profits  thereof  shall  be  had,  received,  and  taken  by 
and  [639]  be  applied  to  and  for  the  benefit  of  such  person  and  persons  as  would  have 
been  entitled  thereto,  and  ought  to  have  held,  possessed,  or  enjoyed  and  received  the 
same  respectively  in  case  this  act  had  not  been  made."  That  is  not  an  enactment 
that  the  rents  are  to  be  received  and  taken  as  if  the  act  had  not  been  made ;  but  that 
the  person  who  is  to  enjoy  is  the  person  who  would  have  enjoyed  if  the  act  had  not 
been  made.  It  is  clear  that  these  words,  which  in  themselves  only  import  an  enjoy- 
ment of  the  rents,  issues,  and  profits  as  they  arise  from  time  to  time,  could  not  have 
been  intended  to  have  any  further  effect,  so  as  to  entitle  the  equitable  tenant  in  tail 
to  acquire  to  himself,  not  only  the  profits  from  time  to  time,  but  also  the  profits  of 
the  future  interest  in  the  land,  because  the  power  to  dispose  of  the  future  interest  in 
the  land  had  already  by  the  1st  section  been  vested  in  the  trustees.  By  whatever 
road,  therefore,  one  approaches  the  7th  section,  it  appears  to  be  one  which  not  only 
does  not  include,  but  expressly  excludes,  the  power  now  asserted  :  it  excludes  every- 
thing but  a  temporary  enjoyment  of  the  rents  and  profits.  I  am  fortified  in  that 
construction  of  the  7th  section  by  a  reference  to  the  exception  in  s.  1, — "except  only 
such  leases  as  have  been  heretofore  made  or  granted  of  the  same  respectively  in 
pursuance  of  the  powers  contained  in  the  said  settlements  and  act  of  parliament." 
'1  hat  shews  that  the  framer  of  the  act  had  in  his  mind  this  very  power  of  leasing. 
Notwithstanding  what  has  taken  place,  I  cannot  but  think  that  it  was  intended  that 
the  contemplated  sales  should  be  effected  with  all  convenient  speed.  I  must  own  I 
was  at  one  time  almost  convinced  by  the  arguments  urged  by  Sir  Hugh  Cairns  in 
favour  of  the  lease :  but,  looking  at  the  nature  and  character  of  the  power  contained 
in  the  10th  section  of  the  act  of  1720,  a  power  which  goes  beyond  the  present  enjoy- 
ment of  the  pro-[640]-fits,  I  come  at  last  without  any  hesitation  to  the  conclusion 
arrived  at  by  my  Lord  and  the  rest  of  the  court,  viz.  that  the  lease  in  question  was 
not  warranted  bj'  the  power,  and  is  void. 

Byles,  J.  I  al.so  am  of  opinion  that  the  plaintiffs  are  entitled  to  the  judgment 
of  the  court.  The  key  to  the  right  interpretation  of  the  act  of  1803  is  to  be  found  in 
the  recitals  which  are  contained 'in  the  first  section,  that  certain  of  the  estates  settled 
and  limited  by  the  settlement  of  the  4th  of  March,  1718,  and  the  act  of  1720,  consisted 
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of  undivided  parts  and  shares,  and  others  were  dispersed  in  many  parcels,  and  hiy  in 
many  parishes  and  places  very  distant  from  each  other,  and  that  it  would  be  greatly 
for  the  benefit  of  the  then  earl  and  those  entitled  in  remainder  after  him  under  the 
limitations  in  the  said  settlement  and  act,  if  all  the  estates  situated  in  the  counties  of 
Salop,  Chester,  Berks,  and  "Wilts,  and  certain  detached  parts  of  the  said  estates  in  the 
county  of  Oxford,  were  sold,  and  that  the  money  arising  from  the  sale  thereof  should 
be  laid  out  in  the  purchase  of  other  estates  lying  within  the  counties  of  Oxford, 
Worcester,  Stafford,  and  Chester,  or  some  of  them,  to  be  settled  as  nearly  as  might  be 
to  the  same  uses.  The  first  and  paramount  object  of  the  act  of  1S03,  therefore,  was 
to  sell  the  lands  in  the  schedule  thereto  for  the  best  price  that  could  be  got  for  them. 
Now,  it  is  obvious  that  that  object  would  be  at  once  defeated  by  a  sale  of  premises 
whicli  had  just  been  demised  for  twenty-one  years  or  three  lives  at  what  might  be 
nominal  rents.  All  powei's  of  leasing  contained  in  the  act  of  1720  are  extinguished 
bj'  the  later  act :  and  by  the  7th  section  of  the  last-mentioned  act  it  is  declared  that 
in  the  meantime  the  premises  shall  be  held  and  enjoyed,  and  the  rents,  issues,  and 
profits  thereof  received  and  taken  by  and  [641]  be  applied  to  and  for  the  benefit  of 
such  person  and  persons  as  would  have  been  entitled  thereto  in  case  that  act  had  not 
been  made.  Upon  the  construction  contended  for  by  the  defendant,  they  would  be 
taking  the  rents  and  also  a  portion  of  the  purchase  money  on  the  sale  of  the  premises, 
for  the  term  for  which  the  leases  were  granted.  Are  we  to  imply  any  such  power? 
There  is  no  express  power  :  all  express  powers  are  extinguished.  It  was  thought 
possibly,  although  the  words  are  "  estates  and  powers,"  that  the  leases  already  granted 
would  be  extinguished  :  therefore  the  act  of  parliament  expressly  excepts  "  such  leases 
as  have  been  hei'etofore  made  or  granted  of  the  same  respectively  in  pursuance  of  the 
powers  contained  in  the  said  settlements  and  act  of  parliament."  Why  should  the 
legislature  with  so  much  care  preserve  those  leases,  if  it  left  to  the  persons  in  possession 
of  the  estates  for  the  time  being  the  power  to  make  leases  far  more  disadvantageous 
to  those  in  remainder,  because  they  would  have  a  longer  period  to  run,  if  it  allowed 
them  to  deal  with  the  estate  in  the  way  in  which  the  original  power  allowed  them  to 
deal  with  it?  Why  should  not  the  power  be  expressed?  I  see  no  rea.son  why  it 
should  not  be  expressed,  except  that  it  was  never  meant.  Besides,  it  is  to  be  observed 
that  a  speedy  sale  was  intended  :  it  never  was  contemplated  that  the  sale  would  be 
delayed  for  sixty  years  and  upwards,  but  that  it  would  take  place  within  a  short  or 
at  all  events  a  reasonable  time.  The  power  to  lease,  therefore,  is  not  express ;  and 
to  imply  it  would,  as  it  seems  to  me,  frustrate  the  manifest  intention  of  the  act.  I 
trust  no  injustice  will  be  done  by  our  decision.  If  the  lease  contains  a  covenant  for 
quiet  enjoyment,  the  lessee  will  have  a  sufticient  remedy  ;  and,  if  not,  such  a  covenant 
is  implied  under  the  word  "demise."  For  these  reasons,  I  concur  with  my  Lord  and 
my  Brother  [642]  Willes  that  our  judgment  in  this  case  must  be  for  the  plaintiffs. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  The  only  question  is,  whether 
the  leasing  power  created  by  the  10th  section  of  the  Shrew.sbury  Estate  Act  of  1720 
was  in  existence  in  1838,  when  the  lease  referred  to  in  the  special  case  was  granted. 
I  am  of  opinion  that  it  was  not.  The  1st  section  of  the  act  of  1803  vests  the  fee-simple 
of  those  portions  of  the  estates  now  in  question  in  trustees  for  sale,  fi'eed,  released, 
and  discharged,  and  absolutely  acquitted,  exempted  and  exonerated  of  and  from  all 
and  every  the  uses,  trusts,  estates,  entails,  remainders,  charges,  powers,  provisoes, 
limitations,  and  agreements  in  and  by  the  recited  settlements,  will,  and  act  of  parlia- 
ment respectively  created,  limited,  provided,  and  declared  of  or  concerning  the  same, 
— except  only  such  leases  as  had  been  theretofore  made  or  granted  of  the  same 
respectively,  in  pursuance  of  the  powei'S  contained  in  the  said  settlements  and  act  of 
parliament.  It  may  be  that  that  exception  was  not  necessary  :  but,  at  all  events,  it 
was  useful,  to  remove  all  doubt  as  to  those  leases.  If  it  had  been  intended  to  preserve 
the  future  power  of  leasing,  that  would  have  been  a  veiy  apt  place  to  insert  it.  The 
question  is,  whether  that  power  is  preserved  or  re-created  by  the  7th  section  of  the 
act  of  1803.  The  enactment  in  s.  1  being  so  perfectly  clear  and  distinct,  one  would 
expect  to  find  very  strong  words  to  shew  that  that  direct  effect  was  not  intended.  I 
find  no  such  words  in  the  act.  It  is  admitted  by  Sir  Hugh  Cairns  that  no  new  power 
of  leasing  is  given  in  direct  words :  but  he  says,  and  says  very  truly,  that,  if  we  can 
collect  from  the  language  which  the  legislature  has  used  an  intention  to  restore  or  to 
re-create  the  power,  we  must  give  effect  to  it,  though  no  formal  [643]  words  are  u.sed 
for  the  purpose.     I  find  nothing  to  warrant  me  in  thinking  that  any  such  intention 
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was  entertained.  I  conceive  that  every  word  of  the  7th  section  may  be  fully  satisfied 
without  putting  upon  it  the  construction  for  which  Sir  Hu^h  Cairns  has  contended. 
He  insists  that  the  whole  object  of  the  act  of  1803  was  to  add  a  power  of  sale  to  the 
limitations  already  found  in  the  settlements  and  in  the  act  of  1720.  If  that  had  been 
intended,  it  might  have  been  efiected  without  disturbing  any  of  the  existing  legal 
estates.  It  seems  to  me  that  the  intention  clearly  was,  and  'is  clearly  expres'sed,^to 
vest  the  legal  estate  in  fee-simple  in  the  trustees.  No  doubt,  a  power  of  leasing  may 
be  e.xercised  by  one  who  has  not  the  legal  estate ;  but  then  there  must  be  clear  and 
unambiguous  words  to  shew  such  an  intention.  I  should  have  been  glad  if  we  could 
have  .supported  the  lease.  But  I  am  clearly  of  opinion  that  the  power  of  leasing  had 
no  existence  at  the  time  this  lease  was  granted. 
Judgment  for  the  plaintiffs. 

The  Right  Hon.  Henry  John  Chetwynd,  Earl  of  Shrew.sbury  and  Earl 
Talbot,  and  the  Right  Hon.  George  Rice,  Baron  Dynevor,  v.  Harbokd 
and  Others.     June  6th,  1865. 

[See  note  to  the  preceding  case.] 

This  was  an  action  of  ejectment  brought  by  the  plaintiffs  against  the  defendants 
to  recover  possession  of  certain  messuages,  lands,  and  hereditaments,  in  the  township 
of  Oxton,  in  the  parish  of  Woodchurch,  and  county  of  Chester,  to  the  possession 
Avhereof  the  plaintiffs,  or  one  of  them,  claimed  to  be  entitled. 

[644]  The  cause  came  on  for  trial  before  Williams  J.,  at  the  Chester  Spring  A.ssizes, 
186-4,  when  a  verdict  was  found  for  the  plaintiffs,  subject  to  the  opinion  of  "the  court 
upon  the  following  case  : — 

[The  first  twelve  paragi-aphs  were  substantially  the  same  as  in  Keighthy's  case,  ante, 
p.  606.     The  case  then  proceeded  as  follows :] 

13.  In  the  year  1827,  Charles  Earl  of  Shrewsbury  died,  without  issue  male  ;  and, 
upon  his  death,  the  title  and  the  last-mentioned  lands  descended  to  John  Earl  of 
Shrewsbury,  the  lessor  named  in  the  leases  hereinafter  mentioned. 

14    By" "The  Shrewsbury  Estate  Act,  1843"  (6  &  7  Vict.  c.  28),  after  reciting, 
amongst  other  things  (as  the  fact  was),  that  the  said  John,  the  then  Earl  of  Shrewsbury, 
had  no  issue  male,  and  that  he  was  the  heir  male  of  the  body  of  the  .said  George  Talbot, 
and  tenant  in  tail  male  in  possession  of  the  .said  settled  hereditaments  and  pi-emises ; 
and  that  it  would  be  for  the  benefit  of  the  said  John  Earl  of  Shrewsbury  and  those 
who  might  succeed  to  the  settled   estates,  if  certain  hereditaments  were  vested  in 
trustees  in  trust  to  sell  the  same,  with  a  provision  for  investing  the  moneys  to  arise 
thereby  in  the  purchase  of  other  hereditaments,  to  be  settled  to  the  uses  and  under 
the  restrictions  which  should  be  subsisting  or  capable  of  taking  effect  in  the  settled 
estates  not  vested  by  the  act  of  1803  in  trustees  to  be  sold  :  and  that  it  would  be  for 
the  benefit  of  the  said  John  Earl  of  Shrewsbury  and  those  succeeding  to  the  settled 
estates,  if  the  said  John  Earl  of  Shrewsbury  and  the  successive  takers  of  the  said 
settled  estates  were  enabled  to  lease,  and  to  enter  into  contracts  for  leasing,  any  part 
or  parts  of  the  said  settled  estates,  for  such  terms  of  years  and  under  such  provisions 
as  would  induce  persons  to  build  upon  or  improve  the  same,  or  to  repair  the  messuages 
or  [645]  tenements  or  other  buildings  standing  thereon,  or  to  build  others  in  lieu 
thereof, — it  was  enacted  that  all  and  singular  the  manors  oi-  lordships,  messuages  or 
farms,  lands,  tenements,  and  other  hereditaments  particularly  mentioned  and  described 
in  the  second  schedule  to  the  said  act  of  1843  (which  schedule  does  not  include  any 
of  the  lands  in  the  town.ship  of  Oxton)  should  from  and  after  the  passing  of  the  said 
act  be  vested  in  certain  persons  in  the  said  act  mentioned,  their  heirs  and  assigns, 
for  ever,  freed  and  absolutely  acquitted,  exempted,  e.vonerated,  and  discharged  from 
all  and  every  the  uses,  trusts,  estates,  entails,  remainders,  charges,  powers,  provisoes, 
limitations,  and  agreements,  in  and  by  the  said  indenture  of  the  31st  of  October,  1700, 
the  said  will  of  the  said  Charles  Duke  of  Shrewsbury,  the  said  indenture  of  the  4th 
of  March,    1718,   and   "The   Shrewsbury    Estate   Act,    1720,"  respectively  created, 
limited,  provided,  and  declared  of  and  concerning  the  same  manors,  messuages,  farms, 
lands,  tenements,  hereditaments,  and  premises,  or  any  of  them,  upon  trust  with  all 
convenient  speed  to  sell  and  dispose  of  all  and  singular  the  said  manors,  &c.,  so  by 
the  said  act  vested  as  aforesaid,  subject  and  without  prejudice  to  any  lease  or  leases 
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which  might  have  been  made  under  the  power  of  leasing  in  the  said  act  thereinafter 
contained. 

1 5.  By  section  1 1  of  the  said  act,  the  aforesaid  power  of  leasing  contained  in 
the  said  act  of  G  G.  1  was  repealed;  and  by  section  12  new  powers  of  leasing  were 
created. 

16.  By  the  13th  section  of  the  new  act,  it  is  enacted  that  it  should  be  lawful  for 
the  .said  John  Earl  of  Shrewsbury,  during  his  life,  and,  after  his  decease,  for  every 
other  person  to  whom  the  said  hereditaments  and  premises  limited  by  the  said  inden- 
ture of  the  4th  of  March,  17 IS,  and  the  said  Shrewsbury  [646]  Estate  Act  of  1720, 
were  by  the  said  settlement  and  act  respectively  limited,  as  and  when  they  should 
respectively,  by  virtue  of  the  limitations  aforesaid,  be  in  the  actual  possession  or 
entitled  to  the  receipt  of  the  rents,  issues,  and  profits  of  the  said  settled  estates,  to 
accept  a  surrender  or  surrenders  of  any  lease  or  leases  which  had  been  granted  for 
lives,  or  for  years  determinable  upon  lives,  under  the  power  of  leasing  contained  in 
the  said  "Shrewsbury  Estate  Act,  1720,"  and,  upon  such  surrender,  to  demise  to  the 
person  making  such  surrender,  or  to  such  person  as  he  should  nominate,  the  heredita- 
ments comprised  in  the  said  surrendered  lease,  for  any  term  of  years  absolute,  in 
possession,  not  exceeding  sixty  years,  to  be  computed  from  the  date  of  the  surrendered 
lease,  so  as  upon  every  lease  to  be  so  granted  there  should  be  reserved  and  made 
payable  during  the  continuance  thereof  such  and  the  same  rents,  boons,  and  services, 
as  would  have  been  payable  for  the  premises  if  the  surrendered  lease  had  been  a  lease 
foi'  a  like  term  of  years  absolute  to  the  lessee  to  be  named  in  such  new  lease. 

17.  By  the  33rd  section  of  the  said  act  it  was  enacted  that  it  should  be  lawful  for 
the  said  John  Earl  of  Shrewsbury,  during  his  life,  and,  after  his  decease,  for  all  and 
every  other  person  and  persons  to  whom  the  said  hereditaments  and  premises  limited 
by  the  said  indenture  of  the  4th  of  March,  17 IS,  and  the  said  "Shrewsbury  testate 
Act,  1720,"  are  by  the  said  settlement  and  act  respectively  limited  successively  as 
aforesaid,  as  and  when  they  should  respectively,  by  virtue  of  the  limitations  aforesaid, 
be  in  the  actual  possession  or  entitled  to  the  receipt  of  the  rents  and  profits  of  the 
lands  which  should  for  the  time  being  stand  limited  and  settled  to  such  of  the  uses 
limited  liy  the  said  settlement  of  171S  and  the  .said  act  of  [647]  1720  respectively  as 
aforesaid,  as  should  lie  then  subsisting  or  capable  of  efi'ect,  by  indenture,  to  be  sealed 
and  delivered  by  him  in  the  presence  of  two  or  more  credible  witnesses,  to  demise  or 
lease  all  or  any  pans  of  the  same  lands,  for  any  term  or  number  of  years,  not  exceeding 
ninety-nine  years,  in  possession,  to  any  person  whomsoever,  upon  building  leases,  so 
as  in  such  lease  should  be  reserved  the  best  yearly  rent  that  could  be  reasonably  had 
or  gotten  for  the  same,  and  that  such  leases  should  contain  certain  covenants  in  the 
said  act  particularly  mentioned. 

18.  Section  35  conferred  powers  to  enter  into  contracts  for  leases.  Section  36  con- 
tained a  provision  that  such  contracts  should  contain  provisoes  for  re-entry.  Section 
37  authorized  the  granting  of  new  leases  when  possession  had  been  recovered  under 
the  power  of  re-entry.  Section  38  gave  power  to  alter,  vary,  and  rescind  contracts  ; 
and  section  39  gave  powers  to  confirm  leases  containing  technical  errors. 

19.  By  the  40th  section  of  the  said  act,  power  is  given  to  Earl  John  during  his 
life,  and,  after  his  decease,  for  every  person  to  whom  the  said  hereditaments  and 
premises  limited  by  the  indenture  ol  the  4th  of  March,  1718,  and  the  act  of  1720, 
were  by  the  said  settlement  and  act  respectively  limited,  as  and  when  they  should 
respectively,  by  virt\ie  of  the  limitations  aforesaid,  be  in  the  actual  possession  or 
entitled  to  the  receipt  of  the  rents  and  profits  of  the  lands  which  for  the  time  being 
should  stand  limited  and  settled  to  such  of  the  uses  limited  by  the  said  indentiu'e 
of  the  4th  of  March,  1718,  and  the  said  act  of  1720,  respectively,  as  should  then  be 
subsisting  or  capable  of  eflect,  to  demise  or  lease  all  the  mines  in,  under,  or  upon  any 
part  of  the  said  lands  situate  in  the  townships  of  Little  Neston,  Oxton,  and  [648] 
other  places,  in  the  counties  of  Chester,  Salop,  and  Stafford,  in  the  manner  in  the  said 
section  mentioned. 

20.  By  indenture  of  lease,  dated  the  2ud  of  February,  1841,  and  made  between 
the  said  John  Earl  of  Shrewsbury  of  the  one  part,  and  Edwin  Lewis  and  George 
Hibbard  of  the  other  part  (which  for  the  purpose  of  this  case  is  admitted  to  have 
been  executed  and  perfected  in  conformity  with  the  powers  contained  in  the  act 
of  1720  save  in  so  fai'  as  herein  appears  to  the  contrai-y),  the  said  earl  demised  a 
piece  of  land  containing  one  acre  and  two   roods,   part  of  Heath  Hey,   in  the  said 
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township  of  Oxton,   to  the  said  Lewis  and  Hibbaid,   for  in'nety miie   years,  at  the 
yearly  rent  of  71.  10s.,  if  certain  persons  therein  named  .should  so  long  live. 

21.  The  land  comprised  in  this  lease  forms  part  of  the  land  sought  to  be  recovered 
in  this  action. 

22.  By  indenture,  dated  the  12th  of  December,  1843,  and  made  between  the  said 
John  Earl  of  Shrewsbury  of  the  one  part,  and  Francis  G-eorge  Harbord  of  the  other 
part  (which  for  the  purpo.se  of  this  case  is  admitted  to  have  been  executed  and 
perfected  in  conformity  with  the  power  contained  in  the  act  of  1843,  save  in  so 
far  as  herein  appears  to  the  contrary),  it  was  witnessed  that,  for  and  in  considera- 
tion of  the  surrender  of  the  said  lease  of  the  2nd  of  February,  1841,  and  of  the 
rents  and  covenants  in  the  said  lease  of  the  12th  of  December,  1843,  contained, 
the  said  earl  did  demise  to  the  said  Francis  George  Harbord  the  said  piece  or 
parcel  of  land,  for  fiftv-five  years  from  the  2nd  February,  1841,  at  the  yearly  rent 
of  71.  10s.  • 

23.  By  indenture  of  lease  dated  the  2nd  of  August,  1811,  and  made  between  the 
said  John  p]arl  of  Shrewsbury  of  the  one  part,  and  the  said  Messi's.  Lewis  and  Hibbard 
of  the  othei-  part,  and  executed  and  perfected  in  like  manner  as  the  said  fii'st-mentioned 
lease,  the  [649]  said  earl  demised  a  piece  of  land  containing  three  roods,  other  part  of 
Heath  Hey,  in  the  said  township  of  Oxton,  to  the  said  Messrs.  Lewis  and  Hibbard,  for 
ninety-nine  years,  at  the  yearly  rent  of  31.,  if  certain  persons  therein  named  should  so 
long  live. 

24.  The  land  comprised  in  this  lease  forms  the  remaining  part  of  the  laud  sought 
to  be  recovered  in  this  action. 

25.  By  indenture  of  lease,  dated  the  12th  of  December,  1843,  and  made  between 
the  said  John  Earl  of  Shrewsbury  of  the  one  part,  and  the  said  Fi-ancis  George  Harbord 
of  the  other  part,  and  executed  and  perfected  in  like  manner  as  the  said  secondly- 
mentioned  lease,  it  was  witnessed  that,  for  and  in  consideration  of  the  surrender  of 
the  lease  of  the  2nd  of  August,  1841,  and  of  the  rents  and  covenants  in  the  said  lease 
of  12th  of  December,  1843,  contained,  the  said  earl  did  demise  to  the  said  Francis 
George  Harbord  the  said  last-mentioned  piece  or  parcel  of  land,  for  fifty-five  years 
from  the  2nd  of  August,  1841,  at  the  yearly  rent  of  31. 

26.  On  the  9th  of  November,  18-52,  the  said  John  Earl  of  Shrewsbury  died  without 
leaving  any  male  issue,  and  thereupon  Bertram  Arthur,  seventeenth  and  last  P^arl  of 
Shrewsbury,  succeeded  to  the  title  and  estates  annexed  to  it.  He  died  a  bachelor  on 
the  10th  of  August,  18-56,  and  thereupon  the  issue  male  of  George  Talbot,  on  whom 
the  estates  were  by  the  settlement  of  the  Duke  of  Shrewsbury  and  by  the  said  act  of 
1720  settled  in  tail-male,  became  extinct;  and  thereupon  (upon  failure  and  in  default 
of  issue  male  of  the  .said  Gilbert  Earl  of  Shrewsbury,  of  the  said  George  Talbot,  and 
of  the  said  John  Talbot,  in  the  .said  act  mentioned),  the  plaintiflP,  the  present  Earl  of 
Shrewsbury,  became  and  now  is  the  person,  being  issue  male  of  the  body  of  the 
said  John  first  Earl  of  Shrewsbury,  [650]  to  whom  the  said  title,  honour,  and  dignity 
of  Earl  of  Shrewsbury  has,  after  the  decease  as  aforesaid  of  the  said  Gilbert  Earl  of 
Shrewsbury,  George  Talbot,  and  John  Talbot,  without  issue  male  of  their  respective 
bodies,  by  virtue  of  the  said  letters-patent  of  creation  of  the  said  earldom,  descended 
and  come. 

27.  Copies  of  the  acts  of  parliament  referred  to,  and  of  the  leases  thereinbefore 
mentioned,  accompanied  and  were  to  be  considered  parts  of  the  case. 

The  questions  for  the  consideration  of  the  court  in  this  action  were, — whether  John 
Earl  of  Shrewsburj'  had  power  to  demise  by  the  indentures  of  lease  of  the  12th  of 
December,  1843,  respectively,  or  eithei'  of  them,  the  lands  therein  respectively 
mentioned,  so  as  to  bind  the  plaintiffs. 

If  the  answer  to  this  question  should  be  in  the  negative,  then, — whether  the  said 
earl  had  power  to  demise  by  the  indentures  of  the  2nd  of  February,  1841,  and  2nd 
of  August,  1841,  or  either  of  them,  the  lands  therein  mentioned,  or  any  of  them,  so 
as  to  bind  the  plaintiffs. 

If  the  court  should  be  of  opinion  that  the  said  Earl  John  had  not  power  to  demise 
the  lands  mentioned  in  the  said  leases,  so  as  to  bind  the  plaintiffs  by  the  said  leases, 
or  any  of  them,  the  plaintiffs,  or  such  one  of  them  as  the  court  should  direct,  were  to 
be  entitled  to  judgment  to  recover  the  lands  described  in  the  writ  in  this  action,  with 
costs;  otherwise,  the  defendants  to  be  entitled  to  judgment,  with  costs. 

It   was  agreed  that  the  facts  of  this  case  were  not  substantially  different  from 
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those  in  The  Earl  of  Shrewsbury  v.   Keightlei/,   ante,  p.   606,   and    that   it   mnst   be 
governed  by  it. 

Judgment  for  the  plaintifts. 


[651]  The  Right  Hon.  Henry  John  Chetwynd,  Earl  of  Shrewsbury  and 
Earl  Talbot,  and  the  Right  Hon.  George  Rice,  Bakon  Dynevok,  v. 
Beazley  and  Others.     June  8th,  1865. 

By  a  private  act  of  6  G.  1,  c.  29,  passed  in  1720,  for  the  purpose  of  confirming  a  prior 
settlement  of  the  Shrewsbury  estates,  those  estates  were  limited  to  the  issue  of  the 
settlor  as  they  should  succeed  to  the  earldom  :  and  the  act  contained  powers  for 
each  successive  tenant  for  life  or  in  tail  to  charge  the  lands  for  portions  for  younger 
children,  to  jointure,  and  (by  s.  10)  to  lease  all  or  any  part  of  the  lands  for  three 
lives  or  twenty-one  years,  or  for  any  term  of  years  determinable  on  three  lives,  so 
as  there  should  be  reserved  and  made  payable  by  every  such  lease  the  usual  ami 
accustomed  rents,  boons,  and  services,  with  a  proviso  for  re-entry  for  non-payment. — 
By  an  act  of  1803,  43  G.  3,  c.  40,  "for  vesting  part  of  the  settled  estates  of  the  Earl 
of  Shrew.sbury  in  trustees  for  sale,"  &c.,  certain  outlying  portions  of  the  property 
(set  out  in  a  schedule  annexed  to  the  act,  and  which  included  all  the  lands  in  the 
township  of  O.xton)  were  conveyed  to  trustees, — "for  ever,  freed,  released,  and 
discharged,  and  absolutely  acquitted,  e.\:empted,  and  exonerated  of  and  from  all 
and  every  the  uses,  trusts,  estates,  entails,  remainders,  charges,  patvirs,  provisoes, 
limitations,  and  agreements  in  and  by  the  settlement  and  the  act  of  1720  respectively 
created,  limited,  provided,  and  declared  of  and  concerning  the  same  hereditaments 
and  premises,  or  any  of  them,  except  only  such  leases  as  had  been  theretofore  made 
or  granted  of  the  same  in  pursuance  of  the  powers  contained  in  the  said  settlement 
and  act," — in  trust  to  sell,  and,  on  payment  of  the  purchase-money,  to  convey  the 
same  to  the  purchaser  "  freed  and  discharged,  and  acquitted,  exempted,  and  exoner- 
ated as  aforesaid," — the  proceeds  of  such  sales  to  be  laid  out  in  the  purchase  of  other 
lands,  to  be  subject  to  the  same  uses,  &c.,  as  the  lands  so  sold. — By  the  7th  section 
of  the  act  of  1803,  it  was  enacted  and  declared  that,  "in  the  meantime  and  until 
the  said  manors,  lands,  ifec,  thereby  directed  to  be  sold,  should  be  sold  in  pursuance 
of  the  trusts  aforesaid,  the  same  premises  respectively  should  be  held,  possessed,  and 
enjoyed,  and  the  rents,'issues,  and  profits  thereof  should  be  had,  received,  and  taken 
by  and  be  applied  to  and  for  the  benefit  of  such  person  and  persons  as  would  have 
been  entitled  thereto,  and  ought  to  have  held,  possessed,  or  enjoyed  and  received 
the  same  respectively  in  case  that  act  had  not  been  made." — No  sale  took  place  under 
the  last-mentioned  act.  But  in  1 843  another  act  passed  (6  &  7  Vict.  c.  28),  for  vest- 
ing other  parts  of  the  settled  estates  of  the  Earl  of  Shrewsbury  in  trustees  for  sale.  The 
1st  section  of  this  act,  after  reciting  the  act  of  6  G.  1,  c.  29,  and  the  several  settle- 
ments anteiior  thereto,  vested  in  trustees  the  several  estates  mentioned  in  the  .second 
schedule  annexed  thereto  in  terms  the  same  as  those  contained  in  the  act  of  1803,  in 
trust  for  sale, — "  subject  and  without  prejudice  to  any  lease  or  leases  which  may  have 
been  made  under  the  power  of  leasing  hei-einafter  contained."  By  s.  3  the  moneys 
arising  from  the  sales  were  to  be  invested  in  the  purchase  of  other  lands,  to  be  settled 
and  limited  to  the  same  uses  as  the  lands  so  sold  were  subject  to.  The  -Sth  section 
enacted  that,  "  in  the  meantime  and  until  such  sale  or  sales  as  aforesaid,  the  said 
manors  and  other  hereditaments  hereby  vested  in  trust  as  aforesaid,  or  the  unsold 
part  or  parts  thereof  for  the  time  being,  shall  be  held  and  enjoyed,  and  the  rents, 
issues,  and  profits  thereof  be  had,  received,  and  taken  by  and  for  the  benefit  of 
such  person  or  persons  as  would  have  been  entitled  thereto  and  ought  to  have 
held  and  enjoyed  the  same  in  case  the  same  premises  had  not  by  this  act  been 
so  vested  in  trust  as  aforesaid."  By  s.  6  the  power  of  jointuring  in  the  act  of 
1720  was  repealed,  and  new  powers  of  jointuring  and  charging  were  given  by 
s.  7.  The  power  of  leasing  created  by  the  10th  section  of  the  act  of  1720  was 
repealed  by  s.  11  :  and  new  powers  of  leasing  were  given, — by  s.  12,  for  twenty- 
one  years,  by  s.  1 3,  for  sixty  years,  by  s.  33,  for  any  number  of  years  not  exceeding 
ninety-nine  years,  in  possession,  and  by  s.  40,  mining  leases, — to  "  every  persons  and 
person  to  whom  the  said  manors,  hereditaments,  and  premises  limited  by  the  settle- 
ment and  act  of  6  G.  1  are  by  the  same  settlement  and  act  respectively  limited 
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successively  as  aforesaid,  «*■  and  ti-hm  thei/  shall  re-fpediveli/  by  virtue  of  the  limitations 
aforesaid  be  in  the  actual  possession  m-  entitled  to  tlie  receipts  of  tlie  rents  and  pvjits  of 
the  lands  which  for  the  time  being  shall  stand  limited  and  settled"  by  the  said  settlement 
and  act  of  6  G.  1,  "to  siich  of  the  uses  limited  by  tfie  said  settlement  and  act  of  6  G.  1 
respectively  as  aforesaid,  as  shall  then  be  subsisting  oi-  capable  of  effect :  "—Held,  that  a 
lease  made  by  an  Earl  of  Shrewsbury,  after  the  passing  of  the  act  of  1843,  of  part  of 
the  lands  which  had  been  vested  in  trustees  for  sale  by  the  act  of  1803,  was  a  valid 
lease  under  the  power  of  leasing  contained  in  the  33rcl  section  of  the  act  of  1843. 

This  was  an  action  of  ejectment  brought  by  the  plaintiffs  against  the  defendants 
to  recover  possession  of  certain  messuages,  lands,  and  hereditaments,  in  the  [652] 
township  of  Oxton,  in  the  parish  of  Woodchurch,  and  county  of  Chester,  the  posses.sion 
whereof  the  plaintiH's,  or  one  of  them  claimed  to  be  entitled. 

The  cause  came  on  for  trial  before  Williams,  J.,  at  the  Chester  Spring  Assizes, 
1864,  when  a  verdict  was  found  for  the  plaintifts,  subject  to  the  opinion  of  the  court 
upon  the  following  case  : — 

[The  first  twelve  paragraphs  of  the  special  case  were  substantially  the  same  as  in 
Keighiley's  case,  ante,  p.  606.     The  case  then  proceeded  as  follows  : — ] 

13.  In  the  year  1827,  the  said  Charles  Earl  of  Shrewsbury  died  without  issue 
male  ;  and,  upon  his  death,  the  title  and  the  said  last-mentioned  lands  descended  to 
John  Earl  of  Shrewsbury,  the  lessor  named  in  the  lease  hereinafter  mentioned. 

14.  By  the  Shrewsbury  Estate  Act,  1843  (6  &  7  Vict.  c.  28),  after  reciting  amongst 
other  things  (as  the  fact  was)  that  the  said  John,  the  then  Earl  of  Shrewsbury,  had 
no  issue  male,  and  that  he  was  the  heir  male  of  the  body  of  the  said  George  Talbot, 
and  tenant  in  tail-male  in  possession  of  the  said  settled  hereditaments  and  premises,  and 
that  it  would  be  for  the  benefit  of  the  said  John  Earl  of  Shrewsbury  and  those  who 
might  succeed  to  the  settled  estates,  if  certain  hereditaments  were  vested  in  trustees 
in  trust  to  sell  the  same,  with  a  provision  for  investing  the  moneys  to  arise  thereby 
in  the  purchase  of  other  hereditaments  to  be  settled  to  the  uses  and  under  the  restric- 
tions which  should  be  subsisting  or  capable  of  taking  effect  in  the  settled  estates  not 
vested  by  the  act  of  1803,  in  trustees  to  be  sold  ;  and  that  it  would  be  for  the  benefit  of 
the  said  John  Earl  of  Shrewsbury  and  those  succeeding  to  the  settled  estates,  if  the 
said  John  Earl  of  Shrews-[653]-bury  and  the  successive  takers  of  the  said  settled 
estates  were  enabled  to  lease,  and  to  enter  into  contracts  for  leasing,  any  part  or 
parts  of  the  said  settled  estates  for  such  terms  of  years  and  under  such  provisions 
as  would  induce  persons  to  build  upon  or  improve  the  same,  or  to  repair  the 
messuages  or  tenements  or  other  buildings  standing  thereon,  or  to  build  others  in 
lieu  thereof,  it  was  enacted,  that  all  and  singular  the  manors  or  lordships,  messuages 
or  farm.s,  lands,  tenements,  and  other  hereditaments  particularly  mentioned  and 
described  in  the  second  schedule  to  the  said  act  of  1843  (which  schedule  does  not 
include  any  of  the  lands  in  the  township  of  Oxton),  should  from  and  after  the 
passing  of  the  said  act  be  vested  in  certain  persons  in  the  said  act  mentioned, 
their  heirs  and  assigns  for  ever,  freed  and  absolutely  acquitted,  exempted,  exoner- 
ated, and  discharged  from  all  and  every  the  uses,  trusts,  esfcites,  entails,  remainders, 
charges,  powers,  pro%-isoes,  limitations,  and  agreements,  in  and  by  the  said  indenture 
of  31st  October,  1700.  the  said  will  of  the  said  Charles  Duke  of  Shrewsbury,  ^the 
said  indenture  of  the  4th  of  March,  1718,  and  the  Shrewsbury  Estate  Act,  1720, 
respectively  created,  limited,  provided,  and  declared  of  and  concerning  the  same 
manors,  messuages,  farms,  lands,  tenements,  hereditaments,  and  premises,  or  any  of 
them,  upon  trust  with  all  convenient  speed  to  sell  and  dispose  of  all  and  singular 
the  said  manors,  &c.,  so  by  the  said  act  vested  as  aforesaid,  subject  and  without 
prejudice  to  any  lease  or  leases  which  might  have  been  made  under  the  power  of 
leasing  in  the  said  act  thereinafter  contained. 

1.5.  By  section  11  ot  the  said  act,  the  aforesaid  power  of  leasing  contained  in  the 
said  act  of  6  G.  1,  was  repealed,  and  by  section  12  new  powers  of  leasing  were  created. 

16.  By  the  33rd  section  of  the  said  act  it  was  enacted  [654]  that  it  should  be 
lawful  for  the  said  John  Earl  of  Shrewsbury  during  his  life,  and,  after  his  decease, 
for  all  and  every  other  person  and  persons  to  whom  the  said  hereditaments  and 
premises  limited  bv  the  said  indenture  of  the  4th  of  March,  1718,  and  the  said 
Shrewsbury  Estate  Act,  1720,  are  by  the  said  settlement  and  act  respectively  limited 
successively  as  aforesaid,  as  and  when  they  should  respectively  by  virtue  of  the  limita- 
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tions  aforesaid  be  in  the  actual  possession  or  entitled  to  the  receipt  of  the  rents  and 
profits  of  the  lands  which  should  for  the  time  being  stand  limited  and  settled  to  such 
of  the  uses  limited  bj'  the  said  settlement  of  1718  and  the  said  act  of  \1\L0  respectively 
as  aforesaid,  as  should  then  be  subsisting  or  capable  of  effect,  by  indenture,  to  be  sealed 
and  delivered  by  him  in  the  presence  of  two  or  more  credible  witnesses,  to  demise  or 
lease  all  or  any  parts  of  the  same  lands,  for  any  term  or  number  of  years  not  exceeding 
ninety-nine  years  in  possession,  to  any  person  whomsoevei',  upon  building  leases,  so  as 
in  such  lease  should  he  reserved  the  Ijest  yearly  rent  that  could  be  reasonably  had  or 
gotten  for  the  same,  and  that  such  leases  should  contain  certain  covenants  in  the  said 
act  particularly  mentioned.  Section  35  conferred  powers  to  enter  into  contracts  for 
leases.  Section  -36  contained  a  pi-ovision  that  such  contracts  should  contain  provisoes 
for  re-entry.  Section  37  authorized  the  granting  of  new  leases  when  possession  had 
been  recovered  under  the  power  of  re-entry.  Section  38  gave  power  to  alter,  vary, 
and  rescind  contracts  ;  and  section  39  gave  power  to  confirm  leases  containing  technical 
errors. 

17.  By  the  40th  section  of  the  said  act,  power  is  given  to  Earl  John  during  his 
life,  and,  after  his  decease,  for  every  person  to  whom  the  said  hereditaments  and 
premises  limited  by  the  indenture  of  the  4th  of  March,  1718,  and  the  act  of  1720, 
were  by  the  said  [655]  settlement  and  act  respectively  limited,  as  and  when  the}' 
should  respectively,  by  virtue  of  the  limitations  aforesaid,  be  in  the  actual  possession 
or  entitled  to  the  receipt  of  the  rents  and  profits  of  the  lands  which  for  the  time  being 
should  stand  limited  and  settled  to  such  of  the  uses  limited  by  the  said  indenture  of 
the  4th  of  March,  1718,  and  the  said  act  of  1720  respectively  as  should  then  be  sub- 
sisting or  capable  of  effect,  to  demise  or  lease  all  the  mines  in,  under,  or  upon  any 
part  of  the  same  lands  situate  in  the  township  of  Little  Neston,  Oxton,  and  other 
places,  in  the  counties  of  Chester,  Salop,  and  Stafford,  in  the  manner  in  the  said 
section  mentioned. 

18.  By  indenture  of  lease  made  the  2nd  of  February,  1851  (which  for  the  purposes 
of  this  case  vras  admitted  to  have  been  executed  and  perfected  in  conformity  with  the 
power  contained  in  the  act  of  1843,  save  in  so  far  as  herein  appears  to  the  contrary), 
between  the  Right  Hon.  John  Earl  of  Shrewsbury  of  the  one  part,  and  James  Beazley 
of  the  other  part,  it  was  witnessed  that,  under  and  by  virtue  of  the  power  and  authority 
in  that  behalf  given  and  reserved  to  the  said  earl  by  the  Shrewsbury  Estate  Act,  1843, 
and  of  every  or  any  other  power  or  authority  of  enabling  the  said  earl  in  that  behalf, 
the  said  earl  did  demise  to  the  said  James  Beazley  a  certain  plot  of  land  in  the  said 
township  of  Oxton,  for  ninety-nine  years  from  the  2nd  of  February,  1851. 

19.  The  land  comprised  in  this  lease  was  the  land  sought  to  be  reeovei'ed  in  this 
action. 

20.  On  the  9tb  of  November,  1852,  the  said  John  Earl  of  Shrewsbury  died  without 
leaving  any  male  issue,  and  thereupon  Bertram  Arthur,  17th  and  last  Earl  of  Shrews- 
bury, succeeded  to  the  title  and  estates  annexed  to  it.  He  died  a  bachelor  on  the  10th 
of  August,  1 856,  and  thereupon  the  issue  male  of  George  [656]  Talbot,  on  whom  the 
estates  were  by  the  settlement  of  the  Duke  of  Shrewsbury  and  by  the  said  act  of  1720 
settled  in  tail-male,  became  extinct ;  and  thereupon  (upon  failure  and  in  default  of  issue 
male  of  the  said  Gilbert  Earl  of  Shrewssbury,  of  the  said  George  Talbot,  and  of  the  said 
John  Talbot,  in  the  said  act  mentioned,)  the  plaintiff,  the  present  Earl  of  Shrewsbury, 
became  and  now  is  the  person,  being  issue  male  of  the  body  of  the  said  Johti,  first 
Earl  of  Shrewsbury,  to  whom  the  said  title,  honour, ^and  dignity  of  Eai'l  of  Shrewsbury 
has,  after  the  decease  as  aforesaid  of  the  said  Gilbert  Earl  of  Shrewsbury,  George 
Talbot,  and  John  Talbot,  without  issue  male  of  their  respective  bodies,  by  virtue  of 
the  said  letters-patent  of  creation  of  the  said  earldom,  descended  and  come. 

21.  Copies  of  the  acts  of  parliament  referred  to,  and  a  copy  of  the  lease  hereinbefore 
mentioned,  accompanied  and  were  to  be  considered  parts  of  this  case. 

The  question  for  the  consideration  of  the  court  in  this  action  was, — whether  John 
Earl  of  Shrewsbury  had  power  to  demise,  by  the  said  indenture  of  lease  of  the  2nd  of 
Februai-y,  1851,  the  lands  therein  mentioned,  so  as  to  bind  the  plaintiffs. 

If  the  court  should  be  of  opinion  in  the  negative  of  the  above  question,  the  plaintiffs, 
or  such  one  of  them  as  the  court  should  direct,  were  or  was  to  have  judgment  to  recover 
the  lands  described  in  the  writ  in  this  action,  with  costs.  If  the  court  should  be  of 
opinion  in  the  affirmative  of  the  above  question,  the  defendants  in  the  said  action  were 
to  have  judgment  in  the  said  action,  with  costs, 
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Manisty,  Q.  C.  (with  whom  was  Hannen),  for  the  plaintiffs  (a).  The  question  in 
this  case  is  whether  [657]  the  lease  granted  by  John  Earl  of  Shrewsbury  on  the  2nd 
of  February,  1851,  of  certain  land  in  the  township  of  Oxton,  in  the  county  of  Chester, 
is  a  valid  lease.  The  act  of  parliament  upon  which  the  defendants  rely  in  support  of 
that  lease  is  an  act  of  6  &  7  Vict.  c.  28,  passed  in  the  year  1843,  Vhich  had  two 
main  objects, — one,  the  taking  out  of  settlement  certain  other  of  the  Shrewsbury 
estates  and  vesting  them  in  trustees  for  sale, — the  othei-,  to  regulate  all  the  settled 
estates  properly  so  called.  The  power  of  leasing  which  is  relied  on  is  that  contained 
in  the  33rd  section,  which  enacts  that  "  it  shall  be  lawful  for  the  said  John  Earl  of 
[658]  Shrewsbury  during  his  life,  and,  after  his  decease,  for  all  and  every  other 
persons  and  person  to  whom  the  said  manors,  hereditaments,  anH  premises  limited 
bj'  the  said  indenture  of  the  ith  of  March,  1718,  and  the  said  act  of  6  G.  1,  are 
by  the  same  settlement  and  act  respectively  limited  successively  as  aforesaid,  as  and 
when  they  shall  respectively  b}'  virtue  of  the  limitations  aforesaid  be  in  the  actual 
possession  or  entitled  to  the  receipt  of  the  rents  and  profits  of  the  lands  which 
for  the  time  being  shall  stand  limited  and  settled  by  virtue  of  or  under  the  said 
indenture  of  the  31st  of  October,  1700,  the  said  will  of  the  said  Charles  Duke  of 
Shrewsbury,  the  said  indenture  of  the  4th  of  March,  1718,  and  the  said  act  of 
6  G.  1,  or  any  of  them,  or  by  virtue  of  or  under  or  by  means  of  anj'  purchase, 
exchange,  or  partition,  or  any  act  or  acts  for  inclosure,  or  otherwise  howsoever,  to 
such  of  the  uses  limited  by  the  said  indenture  of  the  4th  of  March,  1718,  and  the 
said  act  of  6  G.  1  respectively  as  aforesaid,  as  shall  then  be  subsisting  or  capable 
of  effect," — "  to  demise  or  lease  all  or  any  part  or  parts  of  the  same  lands,"  except, 
&c.,  "for  any  term  or  number  of  j'ears  not  exceeding  ninety-nine  years,  in  posses- 
sion, to  any  person  or  persons  whom.soever  who  shall  be  willing  substantially  to 
improve  or  repair  any  of  the  present  or  any  future  houses  or  buildings  upon  any 
part  of  the  same  lands,"  &c. — "so  as  in  every  such  lease  or  demise  there  be  reserved 
and  made  payable  the  best  yearly  rent  that  can  be  reasonably  had  or  gotten  for  the 
same,  to  be  made  payable  half-yearly  or  oftener  ;  and  so  that  every  such  lease  or  demise 
be  made  without  taking  any  fine,  premium,  orforegift,  or  anything  in  the  nature  thereof, 
for  or  in  respect  of  the  making  of  the  same," — with  the  usual  covenants  and  conditions. 
The  1st  section,  after  reciting  the  several  settlements  and  the  act  of  1720,  and  reciting 
(amongst  other  [659]  things)  the  expediency  of  selling  certain  portions  of  the  estates 
described  in  the  second  schedule  annexed  to  the  act, — that,  in  consequence  of  the  great 
increase  in  the  annual  value  of  the  settled  estates  since  the  pas.sing  of  the  6  G.  1,  it  was 
reasonable  that  the  jointuring  power  should  be  increased, — that  it  would  be  for  the 
benefit  of  the  said  John  Earl  of  Shrew.sbury  ami  those  succeeding  to  the  settled  estates, 
if  the  power  of  leasing  contained  in  the  6  G.  1  were  repealed,  and  the  said  earl  and 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were  as  follows  : — ■ 

"  1.  That  neither  of  the  acts  mentioned  in  the  case  conferred  a  power  to  make  the 
lease  in  question : 

"2.  That,  by  the  act  of  1803,  the  lands  thereby  vested  in  trustees  for  sale  were 
entirely  taken  out  of  settlement,  and  the  previously  existing  power  to  lease  them  was 
put  an  end  to  : 

"  3.  That  the  continuance  of  the  previously  existing  power  to  lease  the  lands  vested 
in  trustees  for  sale  would  be  inconsistent  with  the  trust  for  sale  : 

"4.  That  the  1st  section  of  the  act  of  1803  by  implication  declares  that  the  only 
leases  which  were  to  be  valid  were  such  as  had  been  made  before  the  passing  of  that 
act,  and  therefore  that  any  subsequently  made  should  be  void  : 

"5.  That  there  was  not  after  the  passing  of  the  act  of  1803  any  power  to  lease  any 
of  the  lands  which  by  it  were  vested  in  trustees  for  sale : 

"6.  That  the  lea.sing  power  conferred  by  the  33rd  section  of  the  act  of  1843  is 
confined  to  the  lands  for  the  time  being  limited  and  settled  to  the  subsisting  uses  of 
the  settlement  of  1718  and  the  act  of  1720  respectively,  and  is  not  exerciseable  over 
lands  which  had  been  taken  out  of  settlement,  and  were  by  the  act  of  1803  vested  in 
trustees  for  sale  : 

"7.  That  the  power  conferred  by  the  33rd  section  of  the  act  of  1843  was  to  be 
exercised  only  by  parties  for  the  time  being  in  possession  or  receipt  of  the  rents  by 
virtue  of  the  settlement  of  1718,  and  the  act  of  1720 ;  and  that  Earl  John  never  was 
in  possession  or  receipt  of  rent  by  virtue  of  the  said  settlement  and  act." 
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the  successive  takers  of  the  settled  estates  were  enabled  to  grant  leases  for  any  term 
not  exceeding  twenty-one  years,  in  possession,  at  rack-rent,  or  leases  for  such  terms 
and  under  such  provisions  as  would  induce  persons  to  build  upon  or  improve  the 
same,  and  also  to  grant  mining  leases.  It  then  proceeds  to  vest  all  the  lands  in 
the  second  schedule  described,  in  trustees,  their  heirs  and  assigns  for  ever,  "freed 
and  absolutely  acquitted,  exempted,  exonerated,  and  discharged  of  and  from  all  and 
every  the  uses,  trusts,  estates,  entails,  remainders,  charges,  powers,  provisoes,  limita- 
tions, and  agreements  in  and  by  the  said  indenture  of  the  31st  of  October,  1700,  the 
said  will  of  the  said  Charles  Duke  of  Shrewsbury,  the  said  indenture  of  the  4th  of 
March,  1718,  and  the  said  act  of  6  G.  1  respectively  created,  limited,  provided,  and 
declared  of  and  concerning  the  same  manors,"  &c.,  upon  trust,  with  the  consent  of  the 
person  who  for  the  time  being  shall  be  in  the  possession  of  the  settled  estates  by  virtue 
of  the  limitations  before  mentioned,  to  sell  and  dispose  of  the  same,  "  subject  and 
without  prejudice  to  any  lease  or  leases  which  may  have  been  made  under  the  power 
of  leasing  thereinafter  contained."  Now,  the  powers  of  leasing  and  jointuring  had 
already  been  I'epealed,  as  regarded  Oxton,  by  the  act  of  1803.  By  s.  3,  the  lands 
purchased  with  the  proceeds  of  the  sales  were  to  be  "  conveyed,  settled,  and  [660] 
assured  to  the  uses,  and  with,  under,  and  subject  to  the  powers,  provisoes,  conditions, 
limitations,  restrictions  from  alienation,  declarations,  and  agreements  to,  with,  under, 
and  subject  to  which  the  said  manors,  &c.,  hereby  vested  in  trust  as  aforesaid  would 
have  stood  limited  and  settled  if  the  same  had  not  been  so  vested  in  trust  as  aforesaid, 
or  as  near  thereto  as  the  nature  of  the  estates  to  be  purchased  and  other  circumstances 
will  admit."  By  s.  5,  which  is  similar  to,  though  stronger  in  terms  than,  the  7th 
section  of  the  act  of  1803,  it  is  enacted,  "that,  in  the  meantime  and  until  such  sale 
or  sales  as  aforesaid,  the  said  manors  and  other  hereditaments  hereby  vested  in  trust 
as  aforesaid,  or  the  unsold  part  or  paits  thereof  for  the  time  being,  shall  be  held  and 
enjoyed,  and  the  rents,  issues,  and  profits  thereof  had,  received,  and  taken  by  and  for 
the  benefit  of  such  person  or  persons  as  would  have  been  entitled  thereto  and  ought 
to  have  held  and  enjoyed  the  same  in  case  the  same  premises  had  not  by  this  act  been 
so  vested  in  trust  as  aforesaid."  The  real  question  is,  whether  the  33rd  section  includes 
the  lands  in  Oxton.  It  is  submitted  that  it  does  not, — the  lands  in  Oxton  having  by 
the  act  of  1803  ceased  to  be  part  of  the  "settled  estates."  The  power  of  leasing 
created  by  the  act  of  1843  was  to  be  exercised  in  respect  only  of  lands  which  stood 
limited  to  the  uses  which  were  subsisting  and  capable  of  taking  effect  under  the  limita- 
tions contained  in  the  settlement  of  1718  and  the  act  of  1720:  and  there  is  nothing 
to  shew  that  it  was  intended  to  extend  that  power  to  Oxton,  which  had  ceased  to  be 
subject  to  those  limitations. 

Sir  Hugh  Cairns  (with  whom  was  Kay),  for  the  defendants  (a).  The  lease  now  in 
question  is  in  all  [661]  re.spects  a  compliance  with  the  provisions  contained  in  the  33rd 
section  of  the  6  &  7  Vict.  c.  28 :  it  is  a  building-lease,  and  contains  all  the  covenants 
and  conditions  which  are  required  for  the  protection  of  those  in  remainder  to  the 
settled  estates.  The  objects  of  the  statute  of  1843  were,  to  vest  in  certain  trustees 
the  lands  described  in  the  second  schedule  for  the  purpose  of  sale,  the  proceeds  to  be 
invested  in  the  purchase  of  other  lands  to  be  settled  to  the  same  uses,  and  to  repeal 
the  then-existing  power  of  leasing,  and  to  substitute  other  powers  of  leasing  in  lieu 
thereof.  The  main  contention  on  the  part  of  the  plaintiffs  is,  that  this  newly-created 
power  of  leasing  applies  only  to  the  "  settled  estates,"  properly  so  called,  "and  that 
Oxton,  having  been  taken  out  of  settlement  and  vested  in  trustees  for  sale  under  the 
act  of  1803,  was  no  longer  a  part  of  the  "settled  estates,"  and  so  not  affected  by  the 
leasing  power  contained  in  the  act  of  1843.  The  township  of  Oxton,  however,  is 
specifically  mentioned  in  s.  40  as  one  of  the  parishes  or  townships  to  which  the  power 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as  follows : — 
"  The  defendants  will  contend  that  John  Earl  of  Shi'ewsbury  had  power  to  demise 
by  the  indenture  of  lease  of  the  2nd  of  February,  1851,  the  lands  therein  mentioned, 
so  as  to  bind  the  plaintiffs,  because  the  power  of  leasing  which  was  conferred  upon 
him  by  the  Shrewsbury  Estate  Act,  1843,  extended  to  and  included  the  lands  com- 
prised in  the  said  lease,  and  the  exercise  of  such  power  vested  the  legal  estate  in  such 
lands  in  the  lessees  for  the  term  expressed  in  such  lease,  or  at  least  until  the  said 
property  should  be  sold  and  conveyed  under  the  trust  for  sale  in  that  behalf  contained 
in  the  act  of  1803,  in  the  special  case  mentioned." 
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of  granting  "  mining  leases  "  is  extended  ;  and  that  in  terms  precisely  the  same  as  those 
contained  in  the  33rd  section.  The  special  ease  states  that  the  whole  of  the  town- 
ship of  Oxton  was  dealt  with  by  the  act  of  1803,  and  vested  in  trustees  for  the  purpose 
of  sale.  There  can  be  no  doubt,  therefore,  as  to  the  [662]  intention.  The  language, 
in  which  the  estates  in  question  are  dealt  with  in  the  1st  section  of  the  act  of  1843  is 
as  follows  : — "  Be  it  enacted  that  all  and  singular  the  manors,  messuages,  &c.,  mentioned 
and  described  in  the  second  schedule  to  thi^s  act,"  with  all  appurtenances,  &c.,  "  shall, 
from  and  after  the  passing  of  this  act,  be  vested  in  and  settled  upon,  and  the  same  are 
hereby  from  henceforth  vested  in  and  settled  upon,  John  Wright  and  E.  W.  Jerningham, 
and  their  heirs,  to  the  use  of  them  the  said  John  Wright  and  E.  W.  Jerningham,  their 
heirs  and  assigns  for  ever,  freed  and  absolutely  acquitted,  exempted,  exonerated,  and 
discharged  of  and  from  all  and  every  the  uses,  trusts,  estates,  entails,  remainders, 
charges,  powers,  pi-o\-isoes,  limitations,  and  agreements  in  and  by  the  said  indenture 
of  the  31st  of  October,  1700,  the  said  will  of  the  said  Charles  Duke  of  Shrewsbury, 
the  said  indenture  of  the  4th  of  March,  1718,  and  the  said  act  of  parliament  of  6  G.  1, 
respectively  created,  limited,  provided,  and  declared  of  and  concerning  the  same  manoi's 
or  lordships,  messuages,  farms,  lands,  tenements,  undivided  parts  or  shares,  heredita- 
ments, and  premises,  or  any  of  them  ;  nevertheless,  upon  the  trusts  and  for  the  intents 
and  purposes  hereinafter  expressed  and  declared  of  and  concerning  the  same,  that  is 
to  say,  upon  trust  that  they  the  said  John  Wright  and  E.  W.  Jerningham  and  the 
survivor  of  them,  and  the  heirs  of  such  survivor,  or  their  or  his  assigns,  do  and  shall  with 
all  convenient  speed,  with  the  consent  and  approbation  of  the  said  John  Earl  of  Shrew.s- 
br.ry,  to  be  testified  by  some  writing  undei-  his  hand,  and,  after  his  decease,  then  with 
the  consent  of  the  person  who  foi-  the  time  being  shall  be  in  the  possession  of  the  settled 
estates  b\-  vii-tue  of  the  limitations  before  mentioned,  &c.,  sell  and  dispose  of  all  and 
evei-y  the  said  maTiors  or  lordships,  messuages,  farms,  lands,  tenements,  undivided  parts 
or  [663]  shares,  hereditaments,  and  premises  so  by  this  act  vested  as  aforesaid,  with  their 
rights,  members,  and  appurtenances, — subject  and  without  prejudice  to  any  lease  or  leases 
which  may  have  been  made  under  the  power  of  leasing  hereiiuifter  contained."  The  argu- 
ment on  the  part  of  the  plaintiffs  is,  that  when  the  lands  were  vested  in  trustees  for 
the  purpose  of  sale,  they  ceased  to  be  settled  estates.  That  which  is  said  of  Oxton 
may  be  said  of  all  the  lands  vested  in  the  trustees  by  this  act.  But  it  is  obvious  from 
the  above  recital  that  the  act  contemplated  the  leasing  of  the  lands  therein  mentioned 
between  the  time  of  its  passing  and  their  sale.  The  lands  when  sold  are  to  be  con- 
veyed to  the  purchasers  "  freed  and  absolutely  acquitted,  exempted,  exonerated,  and 
discharged  as  aforesaid,  but  subject  and  withovt  pirejwlice  as  afoi-esaid ;  "  that  is  to  say, 
freed  from  the  old  limitations,  but  subject  and  without  prejudice  to  any  leases  which 
may  have  been  made  under  the  leasing-power  thereinafter  contained.  It  is  difficult 
to  conceive  words  that  could  more  clearly  express  that  the  power  of  leasing  intended 
to  be  given  is  a  power  to  he  exercised  with  reference  to  the  whole  of  the  lands  vested 
in  the  trustees  by  that  act  The  Earl  of  Shrewsbury  for  the  time  being  is  tenant  in 
tail  of  the  whole  of  the  settled  estates.  The  grasp  of  the  settlement  is  never  relaxed 
until  something  else  is  substituted  for  it.  The  2nd  [section  provides  that  the  moneys 
to  arise  from  any  sales  to  be  made  in  pursuance  of  the  act  shall  be  paid  into  the  Bank 
of  England,  in  the  name  and  with  the  privity  of  the  accountant-general  of  the  high 
court  of  Chancery,  to  be  placed  to  his  account  there,  "  Ex  parte  the  purchasers  of 
the  settled  estates  of  the  Right  Hon.  John  Earl  of  Shrewsbury."  This  is  hardly  con- 
sistent with  the  argument  of  the  plaintiil's,  that  that  which  is  to  be  sold  has  already 
ceased  to  [664]  be  part  of  the  "  settled  estates  "  of  the  Shrewsbury  family.  Then,  the 
5th  section  provides  that,  until  sale,  the  estates  are  to  be  enjoyed  as  before  the 
passing  of  the  act.  The  11th  section  enacts  that  the  power  of  leasing  contained  in 
the  6  G.  1  shall  be  and  the  same  is  thereby  repealed.  The  12th  section  gives  to  the 
person  in  possession  of  the  settled  estates  a  power  of  leasing  all  or  any  of  the  lands 
(except  Alton  Towers)  for  twenty-one  years,  in  possession,  at  the  best  and  most 
improved  yearly  rents  that  can  be  reasonably  had  or  gotten  for  the  same,  without 
fine,  premium,  or  foregift,  or  anything  in  the  nature  thereof.  The  13th  section  in 
like  manner  gives  power  to  accept  surrenders  of  leases  granted  under  the  power  of 
leasing  in  the  6  G.  1,  c.  29,  and  to  grant  new  leases  for  sixty  years  from  the  date  of 
the  surrendered  lease,  at  the  same  rent,  and  without  fine  or  premium,  &c.  Then 
comes  the  important  section,  viz.  s.  33, — "  It  shall  be  lawful  for  the  .said  John  Earl  of 
Shrewsbury  during  his  life,  and,  after  his  decease,  for  all  and  every  other  persons  and 
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person  to  whom  the  said  manors,  hereditaments,  and  premises  limited  by  the  said 
indenture  of  the  4th  of  March,  1718,  and  the  said  act  of  6  G.  1,  are  by  the  same 
settlement  and  act  respectively  limited  successively  as  aforesaid,  as  and  when  they 
shall  respectivel}^  hij  virtue  of  the  limitations  aforesaid  be  in  the  actual  possession  or 
entitled  to  the  receipt  of  the  rents  and  profits  of  the  lands  which  for  the  time  being 
shall  stand  limited  and  settled  by  virtue  of  or  under  the  said  indenture  of  the  31st 
of  October,  1 700,  the  said  will  of  the  said  Charles  Duke  of  Shrewsbury,  the  said 
indenture  of  the  4th  of  Mai'ch,  1718,  and  the  said  act  of  6  G.  1,  or  any  of  them,  or 
by  virtue  of  oi'  under  or  by  means  of  any  purchase,  exchange,  or  partition,  or  any  act  or 
acts  for  inclosure,  or  otherwi>:e  Iwwsoercr,  to  such  of  the  uses  limited  by  the  said  inden- 
ture of  [665]  the  4th  of  Mai-ch,  1718,  and  the  said  act  of  6  G.  1,  respectively  as  afore- 
said, as  shall  then  be  sul)sisting  or  capable  of  taking  effect, " — "  to  demise  or  lease  all. 
or  any  part  or  parts  of  the  same  lands,  except  such  parts  of  the  same  lands  in  the  county 
of  Stafibrd  as  lie  to  the  north  of  the  river  Churnett,  together  with  the  buildings 
thereon,  if  any,  for  any  term  or  number  of  years  not  exceeding  ninety-nine  years,  in 
possession,  to  any  person  or  persons  whomsoever  who  shall  be  willing  substantially 
to  improve  or  repaii-  any  of  the  present  or  any  future  houses  or  buildings  upon  any 
part  of  the  same  lands,  or  to  erect  or  build  any  house  or  houses  or  other  buildings  in 
lieu  or  stead  thereof,"  &c.  ;  •'  so  as  in  eveiy  such  lease  or  demise  there  be  reserved  and 
made  payable  (except  in  the  cases  where  pepper-corn  rents  may  be  reserved  according 
to  the  provisions  hereinafter, — s.  35, — contained)  the  best  yearly  rent  that  can  be 
reasonably  had  or  gotten  for  the  same,  to  be  made  payable  half-yearly  or  oftener ;  and 
so  that  every  such  lease  or  demise  be  made  without  taking  any  tine,  premium,  or  fore- 
gift,  or  anything  in  the  nature  thereof,  for  or  in  respect  of  making  the  same."  The 
clause  then  goes  on  to  provide  that  the  lease  shall  contain  all  the  usual  covenants  and 
conditions,  and  a  proviso  for  re-entry  for  breach.  The  contention  on  the  part  of  the 
plaintiffs  upon  this  section  has  been,  that  John  Earl  of  Shrewsbury  at  the  time  he 
granted  the  lease  in  question  was  not  in  possession  of  Oxton  "by  virtue  of  the  limita- 
tions aforesaid,"  and  that  Oxton  did  not  at  this  time  stand  limited  to  the  uses  of  the 
settlement  of  1718  and  the  act  of  6  G.  1.  That,  however,  is  a  fallacy.  John  Earl 
of  Shrewsbury  was  in  actual  possession  of  Oxton  under  and  by  virtue  of  the  limita- 
tions aforesaid.  Whether  he  had  the  legwl  estate  or  not  is  immaterial.  He  clearly 
was  not  a  trespasser.  The  legal  estate,  no  doubt,  was  in  the  [666]  trustees  :  but  they 
had  no  right  to  the  possession  or  the  pi'ofits  of  the  land.  The  fee-simple  was  in  them 
merely  to  enable  them  to  make  a  title  to  a  purchaser.  It  must  always  be  borne  in 
mind  that  this  act  of  parliament,  which  is  evidently  drawn  with  much  care  and  fore- 
thought, was  drawn  with  the  full  knowledge  that  the  power  of  sale  contained  in  the 
act  of  1803  had  altogether  failed  to  be  carried  into  effect.  Hence  the  necessity  of  a 
power  of  leasing  as  a  convenient  mode  of  enjoying  the  property  in  the  meantime. 

Manisty,  Q.  C,  in  reply.  The  state  of  things  which  existed  in  1803  as  to  Oxton 
contiiuies  to  exist  at  the  present  time,  save  inasmuch  as  it  is  affected  by  the  act  of 
1843.  Much,  therefore,  of  the  argument  on  the  part  of  the  defendants  is  wholly 
inapplicable.  It  is  incontrovertible  ihat  the  lands  in  Oxton  still  remain  vested  in  the 
tru.stees  for  sale,  freed  and  exempted  from  all  limitations,  charges,  and  powers,  save 
and  except  the  power  of  leasing  which  then  existed.  Although  new  powers  of  leasing 
are  introduced  by  the  act  of  1843,  these  were  not  intended  to  affect  the  trusts  created 
by  the  former  act.  These  remain  intact,  and  must  be  executed  if  the  trustees  are 
called  upon  to  execute  them.  At  the  time  of  the  passing  of  the  act  of  1843,  Oxton 
was  not  one  of  the  estates  which  were  settled  to  uses  still  subsisting  and  capable  of 
being  carried  into  effect  under  the  indentures  of  1718  and  the  act  of  1720:  and  it 
was  obviously  to  those  only  that  the  act  of  1843  was  intended  to  apply.  John  Earl 
of  Shrewsbury  could  not  at  the  time  of  granting  this  lease  be  the  person  entitled  to 
the  lands  by  virtue  of  the  limitations  in  the  settlement.  All  he  was  entitled  to  was, 
the  perception  of  the  I'ents  and  profits  until  the  trusts  for  sale  should  be  carried  into 
effect.  1  his  is  plain  from  the  7th  section  of  the  act  of  1803  ;  [667]  and  even  more 
so  from  the  5th  section  of  the  act  of  1843.  By  s.  3  of  the  act  of  1843,  the  pi'emises 
to  be  purchased  in  substitution  for  those  vested  in  the  trustees  for  sale,  were  to  be 
"conveyed,  settled,  and  assured  to  the  uses,  and  with,  under,  and  subject  to  the 
powers,  provisoes,  conditiois,  limitations,  restrictions  from  alienation,  declarations, 
and  agreements,  to,  with,  under,  and  subject  to  which  the  said  manors  or  lordships 
and  other  hereditaments  hereby  vested  in  trust  as  afoi'esaid  would  have  stood  limited 


19  C.  B.  (N.  S.)  668.      THE   EARL    OF    SHREWSBURY    V.  BEAZLEY  949 

and  settled  if  the  same  had  not  been  so  vested  in  trust  as  aforesaid,  or  as  near  thereto 
as  the  nature  of  the  estates  to  be  purchased,  and  other  circumstances,  will  admit." 
[Montague  Smith,  J.  What  ell'ect  do  you  give  to  the  words  in  the  1st  section  of 
the  act  of  ISi'S,  "subject  and  without  prejudice  to  any  lease  or  leases  which  may 
have  been  made  under  the  power  of  leasing  hereinafter  contained  ?  "]  This  is  explained  by 
section  13,  which  I  have  already  adverted  to,  and  which  provided  for  the  surrender  of 
leases  made  under  the  old  leasing  power,  and  the  granting  of  new  leases  in  lieu  thereof, 
which  might  very  well  apply  to  Oxton.  The  foundation  upon  which  the  argument 
on  the  part  of  the  plaintitis  is  based,  is  this,  that  the  trusts  created  by  the"  act  of 
1803  remain,  and  that  the  language  of  the  leasing  power  in  the  act  of  1843  is  essen- 
tially ditterent  from  that  contained  in  the  former  act.  The  7th  section  of  the  act  of 
1843  regards  those  persons  only  as  being  in  possession,  who  would  have  been  entitled 
to  be  in  possession  by  virtue  of  the  limitations  before  referred  to,  if  that  act  had  not 
passed.  If  the  power  of  leasing  had  been  intended  to  apply  to  the  lands  vested  in 
the  trustees  for  sale,  it  would  have  been  so  stated  in  plain  terms  :  it  would  not  have 
been  left  to  inference  or  conjecture.  The  mention  of  Oxton  in  reference  to  the  power 
to  grant  mining  leases  in  s.  40  was  palpably  an  [668]  oversight :  and  no  substantial 
argument  can  be  founded  upon  it. 

Ekle,  C.  J.  I  am  of  opinion  that  the  defendant  is  entitled  to  judgment.  A  lease 
was  granted  on  the  2nd  of  February,  18.51,  by  John  Earl  of  Shrewsbury,  to  the  defen- 
dant Beazley,  pursuant  to  the  power  contained  in  the  33rd  section  of  the  Shrewsbury 
Estate  Act,  1843  (6  &  7  Vict.  c.  28),  of  lands  in  Oxton,  in  the  county  of  Chester;  and 
the  defendant  is  entitled  to  succeed  if  that  is  a  valid  lease. 

The  history  of  this  property,  so  far  as  is  material  to  the  present  question,  is  that 
large  estates  were  settled  in  1720  upon  the  persons  who  should  take  the  Earldom  of 
Shrewsbury:  and  Oxtou  was  included  in  the  estate  so  settled.  In  the  year  1803, 
the  act  of  43  G.  3,  c.  40,  passed,  by  which  certain  poi'tions  of  that  estate  were,  in  the 
language  of  the  act,  exonerated  from  the  uses  imposed  in  1720,  and  vested  in  trustees 
in  trust  for  sale:  and  s.  7  of  that  act  enacted,  "that,  in  the  meantime  and  until  the 
said  manors,  messuages,  farms,  lands,  tenements,  hereditaments,  and  premises  thereby 
directed  to  be  sold,  should  be  sold  in  pursuance  of  the  trusts  aforesaid,  the  same 
premises  respectively  should  be  held,  possessed,  and  enjoyed,  and  the  rents,  issues, 
and  profits  thereof  should  be  had,  received,  and  taken  by  and  be  applied  to  and  for  the 
benefit  of  such  person  and  persons  as  would  have  been  entitled  thereto,  and  ought  to 
have  held,  possessed,  or  enjoyed  and  received  the  same  respectively  in  case  this  act 
had  not  been  made." 

It  is  material  to  consider  what  is  the  right  by  which  the  Earl  of  Shrewsbury  for 
the  time  being  t<ikes  the  lands  in  Oxton  which  were  so  exonerated  from  the  uses  of 
the  settlement  of  1720,  and  vested  in  trustees  for  a  given  purpose,  but,  subject  to 
those  trusts,  to  be  [669]  possessed  by  him.  In  my  opinion,  he  has  possession  of  Oxton 
by  virtue  of  the  uses  in  the  settlement  of  1720,  in  this  sense,  that  he  takes  it  under 
the  statute  of  1803  ;  but  that  statute  refers  to  the  settlement  of  1720,  and  requires 
the  person  claiming  possession  of  the  lands  vested  in  trustees  for  the  purpose  of  sale 
under  the  statute  of  1803,  to  prove  that  he  would  have  been  entitled  by  virtue  of 
the  settlement  of  1720  if  that  statute  had  not  intervened,  and  that  he  is  now  entitled 
by  virtue  of  the  settlement  of  1720,  subject  only  to  such  rights  as  are  interposed  by 
virtue  of  that  statute.  If  any  person  were  claiming  possession  of  Oxton  as  against 
the  Earl  of  Shrewsbury  for  the  time  being,  the  right  of  the  claimant  as  against  the 
earl  would  be  determined  by  referring  to  the  settlement  of  1720,  and  ascertaining 
who  by  virtue  of  that  settlement  would  have  been  entitled,  if  the  statute  of  1803  had 
not  passed.  He  takes,  therefore,  in  one  sense,  possession  of  Oxton  by  virtue  of  the 
uses  of  the  settlement  of  1720.  So  matters  stood  until  the  year  1843,  when  it  was 
found  expedient  to  sell  certain  outlying  portions  of  the  property,  and  to  invest  the 
proceeds  in  other  lands  which  should  make  a  more  compact  estate  around  the  grand 
mansion-house  of  the  Earls  of  Shrewsbury  :  and  therefore,  as  there  was  a  schedule 
including  Oxton,  and  including  land  in  various  other  parishes,  in  the  statute  of  1803, 
so  again,  for  the  same  purpose,  there  is  a  schedule  of  lands  to  be  sold  by  virtue  of  the 
statute  of  1843.  That  was  one  purpo.se  of  the  act  of  1843.  But  it  appears  to  me 
to  be  clear,  from  the  perusal  of  that  statute,  that  the  proprietor  of  these  estates 
obtained  from  parliament  in  1843  several  other  powers  applicable  to  the  whole  of  the 
Shrewsbury  property,  and  in  particular  the  leasing  power  granted  by  s.  33 ;  aud  that 
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leasing  power,  as  I  understand  the  section,  extends  not  only  to  the  lands  which  [670] 
are  unallected  by  the  statute  of  1803,  but  also  to  the  lands  that  were  taken  out  of 
settlement  and  vested  in  trustees  for  the  purpose  of  sale  in  1803,  and  also  to  the 
lands  in  the  parishes  mentioned  in  the  schedule  to  the  statute  of  1843,  which  are 
again  exonei'ated  from  the  uses  of  the  settlement  of  1720,  and  vested  in  trast  for  the 
purpose  of  sale,  and,  subject  to  that  trust,  to  be  possessed  by  the  Earls  of  Shrewsbury. 
Several  parts  of  this  statute  relate  to  the  whole  of  the  estates  .settled  in  1720,  of 
which  the  Earls  of  Shrewsbury  are  in  possession  by  virtue  of  the  powers  of  that 
settlement,  as  modified  and  explained  by  what  I  have  already  said. 

i  now  take  s.  33,  which  enacts  that  "  it  shall  be  lawful  for  the  said  John  Earl  of 
Shrewsbury  during  his  life,  and,  after  his  decease,  for  all  and  every  other  persons  and 
person  to  whom  the  said  manors,  hereditaments,  and  premises  limited  by  the  said 
indenture  of  the  4th  of  March,  1718,  and  the  said  act  of  6  G.  1,  c.  29,  are  by  the 
same  settlement  and  act  respectively  limited  successively  as  aforesaid,  as  and  when 
they  shall  respectively^  by  virtue  of  the  limitations  aforesaid  be  in  the  actual  possession 
or  entitled  to  the  receipt  of  the  rents  and  profits  of  the  lands  which  for  the  time  being 
shall  stand  limited  and  settled  by  virtue  of  or  under  the  said  indenture  of  the  31st 
of  October,  1700,  the  said  will  of  the  .said  Charles  Duke  of  Shrewsbury,  the  said 
indenture  of  the  4th  of  March,  1718,  and  the  said  act  of  6  G.  1,  c  29,  or  any  of  them, 
or  by  virtue  of  or  under  or  by  means  of  any  purchase,  exchange,  or  partition,  or  any 
act  or  acts  for  iuclosure,  or  otherwise  howsoever,  to  such  of  the  uses  limited  by  the 
said  indenture  of  the  4th  of  March,  1718,  and  the  said  act  of  6  G.  1,  c.  29,  respec- 
tively, as  aforesaid,  as  shall  then  be  subsisting  or  capable  of  effect,  &c.,  to  demise  or 
lease  all  or  any  part  or  parts  of  the  same  lands,  except,  [671]  &c.,  together  with  the 
buildings  thereon,  if  any,  for  any  term  or  number  of  years  not  exceeding  ninety-nine 
years,  in  possession,  to  any  person  or  persons  whomsoever  who  shall  be  willing  substanti- 
ally to  improve  or  repair  any  of  the  present  or  any  future  houses  or  buildings  upon 
any  part  of  the  same  lands,  or  to  erect  and  build  any  house  or  houses  or  other  buildings 
in  lieu  or  stead  thereof  or  in  addition  thereto,  or  to  erect  and  build  any  house  or  houses 
or  other  buildings  on  any  part  of  the  said  lands  whereon  no  buildings  shall  be  then 
standing,"  &c.  Now,  in  my  opinion  the  Earl  of  Shrewsbury  is  a  person  in  possession 
of  the  lands  in  question  by  virtue  of  the  limitations  in  the  settlement  of  1720.  Subject 
to  the  power  of  sale  in  the  trustees,  his  possession  is  by  virtue  of  the  limitations  in 
the  settlement  of  1720  ;  and  they  are  subsisting  and  capable  of  taking  effect,  inasmuch 
as  they  give  him  a  right  to  the  possession  of  the  property.  Then,  there  is  an  absolute 
power  in  him  to  demise  any  part  of  any  land  which  he  is  entitled  to.  I  would  observe, 
in  reference  to  the  decision  we  came  to  yesterday  in  the  case  of  T!ie  Earl  of  Shrewshunj 
V.  Keightley,  ante,  p.  606,  that  the  power  of  leasing  here  is  for  the  benefit  of  the 
remainder-man.  It  is  clogged  with  a  condition  that  the  best  rent  that  can  be  reason- 
ably had  shall  be  reserved,  and  without  fine,  premium,  or  foregift,  &c.  It  is  a  totally 
ditt'erent  power  from  that  of  the  statute  of  1720, — a  power  to  lease  at  the  ancient 
rent.  I  think  section  33  applies  to  the  whole  of  the  Shrewsbury  estates  of  which  the 
earl  shall  get  possession  by  virtue  of  the  settlement.  The  whole  context  of  the 
statute  is  to  my  mind  remarkably  confirmatory  of  that  construction,  because  excep- 
tion is  made  at  difi'erent  times  of  the  parts  Avhich  were  taken  out  of  settlement  in 
1803  and  in  1 843.  In  the  very  first  section,  in  the  recital  of  the  expediency  of  selling 
[672]  the  outlying  portions  of  the  estate  in  the  counties  of  Oxford,  Chester,  Salop, 
and  Worcester,  and  purchasing  other  estates  more  contiguous  to  the  main  property, 
it  is  said  that  it  would  be  for  the  benefit  of  the  earl  and  those  who  might  succeed,  if 
the  last-mentioned  manors  or  lordships,  messuages,  farms,  lands,  tenements,  and  other 
hereditaments  were  vested  in  trustees,  in  trust  to  sell  the  same,  with  a  provision  for 
investing  the  money  to  arise  thereby,  under  the  direction  of  the  court  of  Chancery, 
in  the  purchase  of  other  manors,  lands,  or  hereditaments  in  the  said  counties  of  Oxford, 
Chester,  Salop,  Worcester,  Stafford,  Berks,  and  Derby,  or  some  or  one  of  them,  to  be 
settled  to  the  uses  and  under  the  restrictions  which  should  be  subsisting  or  capable  of 
taking  efiect  in  the  settled  estates  not  vested  by  the  43  G.  3,  c.  40  (the  act  of  1803), 
or  by  that  act,  in  trust  for  sale.  It  there  contemplates  the  whole  of  the  Shrewsbury 
property,  excepting  out  of  the  term  "the  said  settled  estates,"  the  estates  vested  by 
the  43  G.  3,  or  by  that  act,  in  trustees  to  be  sold.  The  reason  for  that  exception 
would  be  apparent. 

Then  we  come  to  the  joiuturiug  power.    Section  7  gives  a  larger  power  of  jointuring 
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than  that  contained  in  the  6  G.  1,  on  all  the  Shrewsbury  estates;  but  it  is  to  be 
subject  and  without  prejudice  to  anj^  lease  or  leases  then  subsisting,  and  to  any  lease 
or  leases  which  should  have  been  granted  under  any  of  the  powers  of  that  act ;  and 
then  comes  an  exception,  "other  than  and  except  the  said  hereditaments  set  forth  and 
described  in  the  schedule  annexed  to  the  43  G.  3,  c.  iO,  and  the  said  hereditaments 
set  forth  and  described  in  the  second  schedule  annexed  to  this  act."  The  jointuriui' 
powei-,  therefore,  will  apply  to  the  estates  which  shall  be  purchased  in  lieu  of  those  ;  and 
that  jointuring  power  is  not  to  extend  to  the  lands  iu  Oxton,  which  are  described  in 
the  schedule  to  the  act  of  1803,  [673]  nor  to  the  lands  described  in  the  second  schedule 
to  the  act  of  1843.  They  are  excepted.  The  same  observation  applies  to  s.  14,  which 
gives  a  power  to  grant  annuities  for  younger  children,  which  are  to  be  ''charged  and 
chargeable  upon  all  or  any  part  of  the  said  manors  and  other  hereditaments  settled 
for  the  time  being  as  aforesaid,  other  than  and  except  the  said  hereditaments  set  forth 
and  described  in  the  schedule  annexed  to  the  43  G.  3,  c.  40,  and  the  said  heredita- 
ments set  forth  and  described  in  the  second  schedule  to  this  act."  In  these  two 
instances  there  is  that  express  e.xception. 

I  now  come  to  the  other  leasing  clauses.  Section  1 2  is  the  one  which  applies  to 
leases  for  twenty-one  years.  It  enacts  that  "it  shall  be  lawful  for  the  said  John  Earl 
of  Shrewsbury  during  his  life,  and,  after  his  decease,  for  all  and  every  other  persons 
and  person  to  whom  the  said  manors,  hereditaments,  and  premises  limited  by  the  said 
indenture  of  the  4th  of  March,  17LS,  and  the  said  act  of  6  G.  1,  c.  29,  are  by  the 
same  settlement  and  act  respectively  limited  succes.sivel}'  as  aforesaid,  as  and  "when 
they  shall  respectively  by  virtue  of  the  limitations  aforesaid  be  in  the  actual  possession 
or  entitled  to  the  receipt  of  the  rents  and  profits  of  the  manors  and  other  heredita- 
ments which  for  the  time  being  shall  stand  or  be  limited  and  settled  by  virtue  of  or 
under  the  indenture  of  the  3 1st  of  October,  1700,  the  said  will  of  the  said  Charles 
Duke  of  Shrewsbury,  the  indenture  of  the  4th  of  March,  1718,  and  the  said  act  of 
6  G.  1,  or  any  of  them,  or  by  virtue  of  or  under  or  by  means  of  any  purchase,  exchange, 
or  partition,  or  any  act  or  acts  for  inclosure,  or  otherwise  howsoever,  to  such  of  the 
uses  limited  by  the  said  indenture  of  the  4th  of  March,  1718,  and  the  said  act  of 
6  G.  1,  respectively,  as  aforesaid,  as  shall  then  be  subsisting  or  capable  of  taking  effect," 
&c.,  "  to  demise  or  [674]  lease  any  part  or  parts  of  the  same  manors  and  other 
hereditaments  {except  the  mansion  called  Alton  Towers,  in  the  township  of  Farley,  in  the 
County  of  Stafford,  and  the  outhouses,  gardens,  poiuls,  parks,  woods,  and  premues  usually 
enjoyed  with  lite  said  mansion,)  to  any  pei'son  or  persons,  for  any  term  or  terms  of  years 
absolute  not  exceeding  twenty-one  years,  to  take  effect  in  possession,  and  not  in  rever- 
sion or  by  way  of  future  interest," — reserving  the  best  rent,  and  taking  no  premium, 
and  with  the  usual  covenants  for  the  benefit  of  the  remainder-man.  The  peisou  who 
drew  this  act  of  parliament  took  remarkable  care  when  he  used  the  words  "  the  said 
settled  estates  "  in  the  wide  sense  I  before  mentioned,  to  make  exceptions  whenever 
the  need  was.  The  exception  in  that  section  is  not  of  the  lands  contained  in  the 
schedule  to  the  act  of  1803,  nor  of  the  lands  described  in  the  second  schedule  to  the 
act  of  1843,  but  it  is  of  the  mausion  of  Alton  Towers  and  the  property  usually  occupied 
and  enjoyed  with  it. 

The  13th  section  gives  the  same  persons  power  to  accept  surrenders  of  leases 
gi-antrcd  under  the  power  of  leasing  contained  in  the  act  of  1803  (6  G.  1,  c.  29),  other 
than  and  except  the  leases  specified  in  the  schedule  to  the  act  of  1843,  and  to  demise 
the  premises  to  the  person  or  persons  making  the  surrender  for  any  term  of  years 
absolute,  in  possession,  not  exceeding  the  term  of  sixty  years  from  the  date  of  the 
surrendered  lease,  reserving  the  same  rents,  without  taking  any  tine,  and  with  a  proviso 
for  re-entry  for  non-payment  of  rent,  &c  That  is  entirely  a  separate  power,  and  need 
not  turn  upon  the  argument  as  to  the  construction  of  s.  33 

It  appears  to  me  that  the  whole  tenor  of  this  statute, — dealing  with  "settled 
estates  "  in  the  way  I  have  explained, — is  to  give  the  earl  for  the  time  being  power 
to  demise  the  lands  iu  Oxton.  The  argument  [675]  that  the  lands  in  Oxton  are 
exonerated  from  the  uses  of  the  settlement  of  1720,  and  not  so  within  section  33, 
would  say  that  land.s  described  in  the  second  schedule  of  the  act  of  1843  are  exon- 
erated from  those  uses.  But  it  is  clear  to  my  mind  that  section  33  gives  authority  to 
demise  the  lands  described  in  that  schedule,  because  the  1st  section,  creating  the 
power  of  sale,  expressly  excepted  leases  granted  under  this  statute  :  and  I  should  say, 
with  respect  to  the  argument  as  to  the  lands  described  in  the  schedule  to  the  act  of 
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1843,  that  they  are  just  as  much  exonerated  from  the  uses  of  the  settlement  of  1720, 
as  the  hinds  which  were  described  in  the  schedule  to  the  act  of  1803.  They  stand 
alike ;  and  it  is  clear  to  my  mind  that  the  leasing  power  conferred  by  section  33 
extends  to  the  lands  to  be  sold  under  the  statute  of  1843  :  and  I  see  no  objection  to 
its  extending  also  to  the  lands  exonerated  from  the  uses  of  the  settlement  of  1720 
by  the  statute  of  1803. 

Does  the  statute  of  Victoria  (1843)  under  "the  settled  estates"  include  the  lands 
in  Oxton  !  Section  40  gives  to  the  Earl  of  Shrewsbury  for  the  time  being  a  power 
just  of  the  same  description,  to  demise  or  lease  all  or  any  of  the  mines  and  minerals, 
whether  opened  or  otherwise,  in,  under,  or  upon  all  or  any  part  or  parts  of  the  same 
lands  situate,  amongst  other  places  named,  in  the  township  of  Oxton.  It  is  said  that 
that  township  is  there  mentioned  bj'  mistake.  But  I  am  very  certain  that  the  statute 
is  drawn  with  intense  care  and  skill,  and  that  it  was  intended  to  give  the  power  of 
granting  mining  leases  in  and  under  the  lands  in  Oxton. 

I  give  this  judgment  without  any  douljt  or  misgiving,  seeing  that  the  rights  of 
the  remainder  man  are  fully  protected.  The  words  of  the  statute  are  to  my  mind 
perfectly  clear  and  consistent  to  the  effect  I  [676]  have  mentioned,  when  the  whole  of 
its  provisions  are  read  together. 

WiLLES,  J.  I  am  of  the  same  opinion.  I  think  the  conclusion  at  which  the  court 
has  arrived  is  entirely  in  accoi'dance  with  what  one  might  expect  would  have  been 
the  provisions  made  in  the  year  1843,  considering  what  we  know  of  the  history  of 
this  propeity.  Down  to  that  period,  the  only  leasing  power  which  existed  was  that 
which  is  to  be  found  in  the  statute  of  6  G.  1,  e.  29,  which  was  an  act  passed  under 
very  peculiar  circumstances.  It  was  passed  for  the  purpose  of  securing  to  a  Roman 
Catholic  family,  notwithstanding  the  existence  of  the  penal  laws  then  in  force  against 
persons  of  that  persuasion,  the  possession  of  their  property  :  and  they,  as  part  of  the 
price  of  the  security  they  thus  obtained,  agreed  that  there  should  be  no  opening  out 
of  the  entail  created  by  the  statute,  except  by  an  heir  (an  earl)  who  should  be  a 
protestant.  So  that,  until  the  passing  of  the  act  of  1843,  it  was  competent  to  any 
Earl  of  Shrewsbuiy  who  might  inherit  the  property  under  the  limitations  contained 
in  the  statute  of  6  G.  1,  being  a  protestant,  to  cut  ofl'  the  entail,  and  so  to  defeat  the 
subsequent  remainders.  Accordingly,  it  is  not  astonishing  to  find  in  that  act  a  power 
of  leasing  which  to  a  great  extent  enabled  the  successive  earls  to  receive  by  way  of 
fine  or  foregift  upon  the  renewal  of  the  leases  the  benefit  that  might  accrue  from  the 
improved  value  of  the  property  :  and  the  power  of  leasing  contained  in  the  statute 
of  6  G.  1  is  one  which  did  allow  the  persons  who  successively  came  into  the  enjoy- 
ment of  the  property  under  the  limitations  contained  in  that  act,  upon  the  failure  of 
the  elder  branch,  to  anticipate  and  enjoy  from  time  to  time  so  much  of  the  corpus  of 
the  pi'operty  as  might  be  represented  by  the  worth  of  a  lease  [677]  for-  the  period 
allowed  by  the  10th  section,  "at  the  antient  and  accustomed  rent,"  which  might  be, 
— and  in  one  instance,  we  have  seen,  was, — less  than  the  actual  value  of  the  pi-operty. 
For  that  i-eason,  and  because  of  the  omissiorr  of  any  reference  to  the  power  given  by 
the  act  of  6  G.  1,  or  to  any  new  power  consistent  with  the  sale  of  the  corpus  of  the 
property  so  as  to  convert  it  as  it  stood  in  1803  (at  the  time  of  the  jjassing  of  the 
6  G.  1)  into  money  ;  so  that  the  whole  of  that  money  should  be  laid  out  in  land.s  to 
be  settled  to  the  same  uses  as  affected  the  land  under  the  act  of  6  G.  1.  For  that 
i-eason  it  was  that  the  court  was  compelled  to  hold  in  Keightley's  case,  ante,  p.  606, 
that  the  lease  was  void  ;  because,  to  imply  a  power  to  make  a  lease,  under  the  10th 
section  of  the  6  G.  1,  of  lands  which  had  come  under  the  operation  of  the  act  of  1803 
(43  G.  3,  c.  40),  would  be  to  bold  that  a  portion  of  the  corpus  of  the  property  which 
was  to  be  sold  by  the  trustees,  and  the  proceeds  of  which  were  to  be  applied  to  the 
uses  pointed  out  by  that  act,  might  also  be  anticipated  and  acquired  by  the  tenants 
for  life  under  the  power-. 

So  stood  matters  until  the  passing  of  the  act  of  1843,  7  &  8  Vict.  c.  28.  The 
speedy  sale  which  was  anticipated  in  1803  of  the  land  subject  to  the  act  of  that  year, 
did  iiot  take  place.  All  the  proper'ty  appears  to  have  very  gr-eatly  improved  irr  value 
within  the  ensuing  forty  years:  and  in  1843  was  passed  an  act  of  parliament  having 
considerable  effect  uporr  the  family  estates,  and  which  led  to  consequences  which  could 
not  be  foreseen.  That  act  appears  to  me,  so  far  as  language  can  expr-ess  an  intention, 
to  have  been  intended  to  deal  with  the  whole  of  the  pr'operty,  to  have  been  intended, 
with  regard  to  the  powers  given  by  the  act,  wher-e  those  powers  wer'e  not  expr-essly 
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excepted,  to  apply  to  all  the  property  which  formed  part  of  the  [678]  Shrewsbury 
estates,^  whether  that  propeity  might  remain  strictly  subject  to  the  limitations  of  the 
act  of  6  G.  1,  or  whether  a  portion  of  it  might  be  sold,  by  reason  of  its  being  desirable 
with  a  view  to  consolidate  the  estates,  and  the  purchase-money  be  applied  to  the 
acquisition  of  other  lauds  lying  more  contiguous  to  the  bulk  of  the  property, — that 
the  whole  estate  should  be  subject  to  such  powers.  When  one  comes  to  consider  the 
question,  one  naturally  looks  to  see  what  these  powers  are, — whether  they  are  powers 
which  would  interfere  with  the  object  which  the  act  had  in  view,  if  exercised  over 
the  lands  to  be  sold  by  the  trustees,  or  whether  they  are  not  powers  which  would 
rather  advance  the  object  of  the  act ;  especially  if  the  same  delay  took  place  in 
proceeding  under  the  act  of  1843  as  had  taken  place  in  the  contemplated  sales  under 
the  act  of  1803. 

As  my  Lord  has  already  fully  pointed  out  the  principal  pronsions  of  the  act,  I 
will  content  myself  with  referring  to  them  very  shortly.  The  powers  of  the  act  of 
18-13  are  not  powers  which  allow  the  persons  in  possession  of  the  property  from  time 
to  time  to  anticipate  any  portion  of  the  income  :  but  they  are  powers  which  enable 
them  to  make  leases  for  the  benefit  of  the  persons  who  shall  from  time  to  time  enjoy 
the  property,  whether  they  be  persons  taking  under  the  conjoint  effect  of  the  statute 
of  the  6  G.  1  and  of  the  act  of  1803,  or  of  the  act  of  1843  ;  and  whether  they  are  the 
persons  who  are  entitled  to  the  enjoyment  of  the  estates  being  tenants  in  tail  from 
time  to  time,  or  whether  they  are  persons  who  had  purchased  from  the  trustees  under 
the  provisions  of  the  two  later  acts.  To  purchasers,  of  course,  it  could  make  no  difter- 
enee,  because  the  fact  of  the  existence  of  the  lease  would  be  taken  into  account  in 
ascertaining  the  purchase-money  they  would  be  willing  [679]  to  give.  To  the  person 
enjoying  the  estate,  it  might  make  every  difference,  because  the  property  might  get 
into  a  ruinous  and  dilapidated  state  by  being  out  of  lease,  and  the  value  to  the  person 
who  would  be  entitled  to  the  property  obtained  in  exchange  might  thus  be  greatly 
deteriorated ;  whilst  the  remainder-man  or  heir-in-tail  coming  in  from  time  to  time 
would  not,  for  the  reason  already  mentioned,  be  prejudiced  by  a  lease  being  made. 
All  the  arguments,  therefore,  founded  upon  convenience  are  in  favour  of  the  assumption 
that  these  powers,  even  if  the  language  be  ambiguous,  are  powers  which  apply  to  the 
whole  of  the  pi'operty.  But  I  am  of  opinion  that  the  language  is  not  ambiguous.  On 
the  contrary,  1  think  it  is  clear  and  intelligible ;  and  that,  when  we  come  to  compare 
the  language  used  in  the  section  on  which  our  judgment  must  mainly  turn, — the 
33rd  section  of  the  act  of  1843, — with  the  language  used  in  the  other  portions  of  the 
act,  which  were  meant  to  apply  to  estates  with  the  exception  of  those  in  question, 
the  language  which  was  sufficiently  clear  at  first  becomes  still  clearer.  The  33rd  section 
clearly  does  apply  to  all  the  lands  which  were  within  the  settlement  made  by  the  act 
of  6  G.  1,  whether  they  were  subsequently,  for  the  benefit  of  the  estate,  temporarily 
severed  from  it  or  not.  Now,  the  33rd  section  amounts  to  this,  that  the  power  of 
leasing  is  to  be  exercised  by  the  persons  and  person  who  from  time  to  time  should 
enjoy  the  property  by  virtue  of  the  settlement  of  1718  and  the  act  of  6  G.  1.  It 
then  proceeds  to  deal  with  lands  which  may  have  been  obtained  by  purchase  or 
exchange,  &c.  But  I  am  satisfied  to  take  the  construction  which  is  most  favorable 
to  the  plaintiffs,  and  that  gives  the  power  of  leasing  to  the  person  who  shall  from 
time  to  time  enjoy  by  virtue  of  the  settlement  made  by  the  act  of  6  G.  1.  I  am 
clearly  of  opinion  that  the  person  who  made  this  [680j  lease  was  in  possession  and 
enjoyment  of  the  property  by  virtue  of  the  settlement  of  the  Duke  and  the  act  of 
6  G.  1,  and  that  without  that  settlement  and  that  act  he  could  not  have  enjoyed 
it  at  all.  By  reason  of  that  settlement,  and  by  reason  of  that  act,  he  is  the  person 
designated  thereby  ;  and  the  resulting  trusts  expressed  in  the  7th  section  of  the  act 
of  1803  and  the  5th  section  of  the  a'ct  of  1843  were  resulting  trusts  in  his  favour. 
He  was  entitled  to  the  temporary  enjoyment  of  the  estates  until  they  were  sold  ;  and 
he  was  entitled  to  the  benefits  'which  could  be  derived  from  selling  or  exchanging 
them,  or  fi'om  the  lands  purchased  with  the  proceeds,  which  came  immediately  under 
the  settlement  of  the  6  G.  1.  Who  else  took  under  that  settlement?  How  otherwise 
any  one  could  take  under  that  settlement,  has  not  been  suggested.  Now,  as  my  Lord 
has  pointed  out,  these  words  are  the  very  words  used  in  the  power  of  jointuring,— s.  7, 
and  in  the  power  of  charging  the  estate  for  the  benefit  of  younger  children,— s.  14. 
Those  powers,  by  the  express  language  of  the  act,  are  not  to  affect  lands  which  are 
vested  in  trustees  under  the  acts  of  TsOS  and  1843  ;  and  those  lands  are  taken  out  of 
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the  language  which  is  used  in  s.  33  in  describing  the  person  who  is  to  lease  and  the 
lands  which  are  to  be  leased,  by  words  of  exception, — "other  than  and  except  the 
hereditaments  set  forth  and  described  in  the  schedule  annexed  to  the  act  of  43  G.  3 
(1803),  and  the  hereditaments  set  forth  and  described  in  the  second  schedule  annexed 
to  that  act," — the  act  of  1843.  Therefore  you  have  not  only  language  which  in  my 
judgment  is  sufticient  to  describe  the  peison  who  enjoys  for  the  time  beii]g,  which 
describes  no  other  person  and  no  other  lands,  but  you  have  two  legislative  expositions 
of  those  words  as  including  such  persons  and  such  lands,  but  for  an  express  exception, 
in  the  same  act  of  parliament.  You  have  [681]  then  that  fortified  by  the  fact  that, 
iu  one  of  those  powers  other  than  that  in  which  it  is  used,  referring  to  the  language 
of  the  1st  section,  you  have  land  expressly  mentioned  which  was  in  the  schedule  to 
the  act  of  L'-OS.  So  much  for  the  body  of  the  act,  and  so  much  for  the  character 
of  the  transaction  itself  as  throwing  light  upon  the  language  used. 

But  I  apprehend  we  have  another  kc}'  to  the  intention  of  the  legislature,  becau.se 
we  have  a  recital  very  carefully  framed,  which  shews  distinctly,  as  it  appears  to  me, 
what  that  intention  was, — the  recitals  in  an  act  of  parliament  being,  as  Lord  Coke 
says,  "  the  key  to  open  the  meaning  of  the  act,"  and  which  moreover,  as  he  observes, 
may  enlarge  though  it  cannot  restrain  the  enacting  part.  Passing  over  the  general 
description  of  the  settled  estates,  and  of  the  uses,  and  of  the  act  passed  for  settling 
them,  6  G.  1,  c.  29,  shewing  that  they  were  from  the  begiiming  spoken  of  as  "  the 
settled  estates,"  we  come  to  the  bottom  of  p.  725  of  the  printed  copy  of  the  act  of 
1843,  where'we  find  the  whole  pioperty  twice  described  as  "the  said  settled  manors, 
hei'editaments,  and  premises,"  and  "the  said  settled  estates."  Next,  we  find  a  recital 
that  "  it  would  be  for  the  benefit  of  the  said  John  Earl  of  Shrew.sbury  and  those  who 
may  succeed  to  the  saicl  settled  estates,  "  if  the  outlying  portions  of  the  estate  were 
vested  in  trustees  in  trust  to  sell.  Here  you  have  the  expression  "  settled  estates," 
with  an  exception,  expressed  in  other  words,  it  is  true,  but  equally  an  exception  with 
those  which  have  been  mentioned  with  reference  to  the  powers  of  jointuring  and  of 
making  charges  for  j'ounger  children  ;  and  you  have  the  very  language  which  was 
argued  to  have  a  limited  effect  in  section  33, — "settled  to  the  uses  and  under  the 
restrictions  which  shall  be  subsisting  or  capable  of  taking  eHect  in  the  settled  estates 
not  vested  by  the  43  G.  3,  c.  40,  or  by  this  [682]  act,  in  trustees,  to  be  sold."  You 
have,  therefore,  in  the  recital  an  exception  on  that  portion  of  the  act  which  deals 
with  the  estate, — excepting  the  estates  which  it  is  insisted  on  the  part  of  the  plaintiff 
are  excepted  here.  The  recital  then  goes  on  to  state  that,  in  consequence  of  the 
great  increase  in  the  annual  value  of  the  "settled  estates"  since  the  6  G.  1,  it  was 
reasonable  that  the  power  of  jointuring  should  be  extended.  It  then  proceeds  to  state 
that  it  would  be  for  the  benefit  of  the  then  earl  and  those  succeeding  to  the  "  settled 
estates,"  if  the  existing  power  of  leasing  were  repealed,  and  the  earl  and  the  successive 
takers  were  enabled  to  grant  leases  in  possession,  at  rack-rent,  for  any  term  not 
exceeding  twenty-one  years,  and  also  building  leases  and  mining  leases  ;  and  no  such 
exception  is  intioduced  as  is  found  in  the  previous  part  of  the  recital,  when  it  was 
intended  to  exclude  lands  part  of  which  was  demised  by  the  lease  in  question. 

I  must  own  that  these  considerations  bring  demonsti'ation  to  my  mind  that  the 
powei-  contained  in  the  33rd  section  was  well  and  lawfully  exercised  by  the  granting 
of  the  lease  in  question,  and  consequently  that  our  judgment  should  be  for  the 
defendants. 

Byles,  J.  I  am  of  the  same  opinion,  but  not  without  some  apprehension  that 
I  may  not  have  fully  understood  the  case,  because,  in  the  view  I  take  of  it,  I  think 
it  a  perfectly  clear  case.  The  18th  paragraph  of  the  special  case  states  that  the  lease 
of  the  2nd  of  February,  1851,  was  made  in  conformity  with  the  power  contained  in 
the  act  of  1843,  that  is,  the  6  &  7  Vict.  c.  28.  It  may  be  observed  that  this  lease 
is  a  lease  which  is  perfectly  consistent  with  the  power  in  the  trustees  to  sell  the  land 
for  the  best  price  that  could  be  got  for  it,  because  it  was  a  lease  in  respect  of  which 
[683]  no  premium  or  foregift  was  taken.  Now,  the  argument  of  Mr.  Manisty,  if  I 
rightly  understood  it,  was  this,  that,  in  the  1st  section  of  the  6  &  7  Vict.  c.  28,  is 
a  provision  analogous  to  that  which  was  contained  in  the  43  G.  3,  c.  40,  that  a  portion 
of  the  lands  which  were  settled  by  the  6  G.  1,  c.  29,  and  made  a  part  of  the  Earl  of 
Shrewsbury's  estates  for  ever,  viz.  the  lands  in  the  second  schedule,  should  be  vested 
in  the  trustees,  "  freed  and  absolutely  acquitted,  exempted,  exonerated,  and  discharged 
of  and  from  all  and  every  the  uses,  trusts,  estates,  entails,  remainders,  charges,  powers, 
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provisoes,  limitations,  and  agreements  iu  and  by  the  indenture  of  the  31st  of  October, 
1700,  the  will  of  the  said  Charles  Duke  of  Shrewsbury,  the  indenture  of  the  ith  of 
March,  1718,  and  the  said  act  of  6  G.  1,  respectively  created,  limited,  provided,  and 
declared  of  and  concerning  the  same  manors,  messuages,"  &c.  Now,  it  is  plain  that 
all  that  was  necessary,  in  order  to  give  effect  to  that  provision,  was  this,  that  the 
trustees  acting  under  that  power  of  sale  should  be  able  to  make  a  good  title  to  a 
purchaser,  and  that,  so  far  as  the  title  of  a  purchaser  is  concerned,  and  so  far  as  is 
not  otherwise  provided  by  the  act,  all  the  uses,  trusts,  estates,  entails,  remainders, 
charges,  powers,  provisoes,  limitations,  and  agreements  before  mentioned  should  be 
wiped  out.  But,  what  is  to  be  done  in  the  meantime  1  We  were  told  in  the  last 
case  that,  under  a  somewhat  similar  power  contained  in  the  former  act,  the  lands 
had  remained  unsold  for  forty  years.  This  fact  was  known  to  the  person  who  drew 
this  act  of  parliament :  and  one  would  suppose  that  he  mu.st  have  contemplated  that 
something  would  have  been  done  in  the  meantime.  I  should  have  imagined,  without 
any  words  to  that  effect,  the  beneficial  interest  in  the  meantime  would  remain  in  the 
person  to  whom  the  estate  was  limited.  But  that  is  not  left  to  conjecture,  [684] 
because  s.  5  of  this  act,  which  nearly  follows  the  words  of  the  7th  section  of  the 
former  act,  in  express  terms  provides  that,  "in  the  meantime  and  until  such  sale 
or  sales  as  aforesaid,  the  said  manors  and  other  hereditaments  thereby  vested  in  trust 
as  aforesaid,  or  the  unsold  part  or  paits  thereof  for  the  time  being,  shall  be  held  and 
enjoyed,  and  the  rents,  issues,  and  profits  thereof  be  had,  received,  and  taken  by  and 
for  the  benefit  of  such  person  or  persons  as  would  have  been  entitled  thereto  and  ought 
to  have  held  and  enjoyed  the  same  in  case  the  same  premises  had  not  b}^  this  act 
been  so  vested  in  trust  as  aforesaid."  Now,  how  did  John  Earl  of  Shrewsbury  and 
the  other  owners  of  this  estate  hold,  except  by  virtue  of  this  5th  section  1  That 
section  gives  them  a  beneficial  interest ;  probably  also  it  may  give  them  a  legal  interest : 
but  it  is  immaterial  to  consider  that  here.  The  estate  is  by  the  1st  section  given  to 
the  trustees  to  sell  "subject  and  without  prejudice  to  any  lease  or  leases  which  may- 
have  been  made  under  the  power  of  leasing  hereinafter  contained."  I  read  those 
words  "  which  may  have  been  made,"  as  if  they  had  been,  "  which  shall  have  been 
made," — that  is,  any  leases  which  should  thereafter  be  made  under  the  power  of 
leasing  thereinafter  contained.  Those  persons,  therefore,  who  are  to  enjoy  in  the 
meantime  under  the  limitations  in  the  statute  of  6  G.  1  have  a  leasing  power,  which 
is  contained  in  the  3.3rd  section.  Mr.  Manisty  says  that  the  persons  who  are  to 
exercise  that  power  under  s.  33  are  not  entitled  "  under  and  by  virtue  of  the  limitations 
aforesaid."  It  seems  to  me, — though  not  without  some  doubt  whether  I  fully  under- 
stand the  question, — for  the  short  reason  I  have  given,  that  they  are  persons  who 
are  so  entitled. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  I  [685]  think  the  words  of 
the  33rd  section  of  the  6  &  7  Vict.  c.  28,  construed  hy  the  surrounding  circumstances 
and  by  the  language  of  other  parts  of  the  act,  included  the  lands  vested  in  the  trustees 
for  sale.  The  1st  section,  in  addition  to  the  inference  to  be  derived  from  the  preamble, 
to  which  my  Brother  Willes  has  so  fully  referred,  shews  beyond  all  doubt  an  intention 
that  the  lands  vested  in  the  trustees  for  sale  should  be  subject  to  some  leasing  powers. 
The  trustees  are  to  sell  "subject  and  without  prejudice  to  any  lease  or  leases  which 
may  have  been  made  under  the  power  of  leasing  hereinafter  contained."  If  the  lauds 
vested  in  trustees  to  be  sold  under  this  act  are  subject  to  the  leasing  power,  what 
reason  is  there  for  supposing  that  the  lands  in  Oxton  were  not  subject  to  the  leasing 
power  also  1  Mr.  Manisty  contends  that  those  words  would  be  satisfied  by  referring 
them  to  the  power  given  by  the  13th  section  of  the  G  &  7  Vict.  c.  28,  which  is  a  power 
to  John  Earl  of  Shrewsbury,  or  any  other  person  to  whom  the  lands  limited  by  the 
indenture  of  the  4th  of  March,  1718,  and  the  act  of  6  G.  1,  c.  29,  are  by  the  same 
settlement  and  act  respectively  limited  as  aforesaid,  as  and  when  they  shall  respectively 
"  by  virtue  of  the  limitations  aforesaid  "  be  in  the  actual  possession,  &c.,  to  accept 
surrenders  of  leases  granted  under  the  power  of  leasing  iu  the  6  G.  1,  c.  29,  and  to 
grant  new  leases  for  sixty  years,  reserving  the  antient  rents.  But,  why  should  it  be 
so  limited  1  That,  taken  by  itself,  is  not  aptly  described  as  a  leasing  power  :  it  is  a 
leasing  power  and  somethins^  moi'C.  It  is  said  that  the  language  of  the  13th  section 
differs  from  that  of  the  12th  section,  which  gives  a  power  of  leasing  for  twenty-one 
years.  The  words  of  that  section  are  precisely  the  same  as  those  of  the  33rd  section. 
Then,  the  13th  section,  instead  of  repeating  all  the  words  of  the  12th  section,  refers 
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to  the  settlement  in  this  way,  "by  virtue  of  the  limita-[686]-tions  aforesaid,"  those 
limitations  being  described  at  length  in  the  section  immediately  preceding.  There 
are  four  leasing  powers  in  this  act, — a  powei'  to  lease  for  twenty-one  years  (s.  12)  at 
the  best  or  most  improved  yearly  rent,  without  taking  any  fine,  premium,  or  foregift, 
— a  power  to  accept  surrenders  of  leases  granted  under  the  power  of  leasing  in  the 
G  G.  1,  c.  29,  and  to  gi'ant  new  leases  for  sixty  years  (s.  13),  at  the  same  rent  as  was 
reserved  by  the  surrendered  lease, — a  power  to  grant  building-leases  for  ninety-nine 
years  (s.  33), — and  a  power  in  s.  40  to  grant  mining  leases.  Why  should  s.  13  be 
referred  to  alone  as  the  clause  to  which  the  exception  in  s.  1  points?  Referring  to 
the  surrounding  circumstances,  which  we  are  at  liberty  to  do  in  construing  an  act  of 
parliament,  there  is  every  reason  to  suppose  that  it  was  the  intention  to  give  this 
power.  It  certainly  was  most  expedient  so  to  do  ;  for,  it  might  well  be  supposed 
that  a  considerable  period  would  probably  elapse  before  sales  could  be  effected. 
Indeed,  there  had  been  an  interval  of  40  years  since  the  previous  act,  and  the  Oxton 
property  still  remained  undisposed  of.  No  doubt,  the  inconvenience  of  a  want  of 
power  of  leasing  those  estates  while  remaining  unsold  had  been  felt. 

For  these  reasons,  it  appears  to  me  that,  subject  to  the  exception  already  referred 
to,  there  is  in  this  act  a  power  of  leasing  all  the  lands,  whether  vested  in  trustees  for 
sale  or  not.  The  framers  of  the  act  took  care  that,  in  the  leases  to  be  granted,  there 
should  be  no  provision  to  deteriorate  the  inheritance,  as  there  was  under  the  old  power 
which  we  held  not  to  apply  to  the  estates  vested  in  trustees  for  sale  under  the  act  of 
1803.  On  the  whole,  I  have  come  to  the  clear  conclusion  that  the  defendants  are 
entitled  to  judgment. 

WiLLE.s,  J.  I  would  add  that  the  13th  section  does  [687]  not  seem  to  me  to  pre- 
sent any  ditficult3\  It  appears  to  me  that  that  section  was  intended  to  apply  to  an 
objection  that  might  be  made  that  the  leases  described  in  and  authorized  by  s.  13 
were  leases  in  reversion.     It  was  not  to  give  a  power,  but  to  remove  an  objection. 

Judgment  for  the  defendants. 


Shuttlewobth  v.  Le  Fleming  and  Others.     July  10th,  1865. 

[S.  C.  34  L.  J.  C.  P.  309 ;  11  Jur.  N.  S.  841  ;  14  ^Y.  R.  13.     See  Mlercir  v.  Denne, 

[1905]  2  Ch.  586.] 

The  statute  2  &  3  W.  4,  c.  71,  does  not  apply  to  easements  or  profits  a  prendre 
in  gross,  e.g.  to  a  claim  of  "  a  free-fishery  "  in  the  waters  of  another. 

The  declaration  stated  that  the  defendants  broke  and  entered  a  certain  close  of 
the  plaintiff,  being  part  of  certain  lands  called  the  Low  Bank  Gr-ound  Estate,  and 
landed  and  brought  into  and  upon  the  said  close  certain  fishing-nets,  and  thereby 
and  therewith  damaged  the  grass  of  the  plaintifl'  there  then  growing :  Claim,  201. 

Fifth  plea, — that,  at  the  said  time  wherr,  &c.,  the  said  close  adjoirred  and  was, 
and  the  same  now  is,  part  of  the  shore  of  the  said  inland  lake  or  water  called 
Coniston  or  Thurston  Watei',  and  that  the  deferrdant  Hughes  Le  Fleming  and  all 
his  ancestors  whose  heir  he  is,  for  si.rt//  years  before  this  suit  enjoyed  as  of  right  and 
without  inter-ruption  a  free-jishery  in  the  said  water,  with  the  right  of  landing  and 
bringing  their  fishing-nets  into  and  upon  airy  part  of  the  shore  of  the  said  water-,  as 
to  the  said  free-fishery  appertaining :  and  that  the  defendant  Hughes  Le  Fleming, 
and  the  other  defendants  as  his  servants  and  by  his  command,  did  what  is  complained 
of  in  the  lawful  and  reasonable  use  and  exercise  of  the  said  right,  and  not  othei'wise. 

[688]  The  sixth  plea  was  the  same  as  the  fifth,  substituting  "  thirty  years  "  for 
"sixty  years." 

Mellish,  Q.  C,  for  the  plaintiff  (a).     The  question  is  whether  a  right  in  gross  can 

{a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows  : — 

"  1.  That  the  statute  2  &  3  W.  4,  c.  71,  does  not  apply  to  easements  or  profits 
a  prendr-e  in  gross:  Jl'elcume  v.  Upton,  6  M.  &  W.  536;  Bailey  v.  Stephens,  12  C  B. 
(N.  S.)  91  : 

"  2.  That  a  free-fishery  is  not  a  pi'ofit  a  pr'endre,  not  being  an  incorpoi'eal  heredita- 
ment: 

"  3.  That  the  r-ight  of  landing  and  brirrging  irets  upon  any  part  of  other  men's 
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be  claimed  under  the  Prescription  Act,  2  &  3  ^Y.  4,  c.  71.     How  can  actual  user  by 
A.  prove  a  right  in  his  ancestors?     [Willes,  J.     In  Achroyd  v.  Smith,  10  C.  B.  164, 
this  court  held  that  a  right  of  way  could  not  be  claimed  in  gross.]     If  this  had  been 
a  claim  of  a  several  fishery,  it  would  have  been  clearly  bad  ;  for,  it  cannot  be  prescribed 
for.     The  statute  applies  only  to  cases  where  there  is  a  servient  and  a  dominant 
tenement.     The  1st  section  recites  that,  "  whereas  the  expression  'time  immemorial, 
or  time  whereof  the  memory  of  man  runneth  not  to  the  contrary,'  is  now  by  the  law 
of  England  in  many  eases  considered  to  include  and  denote  the  whole  period  of  time 
from  the  reign  of  King  Richard  the  First,  whereby  the  title  to  matters  that  have  been 
long  enjoyed  is  sometimes  defeated  by  shewing  the  commencement  of  such  enjoyment, 
which  is  in  many  [689]  cases  productive   of  inconvenience  and  injustice  : "  it  then 
proceeds  to  enact  "that  no  claim  which  may  be  lawfully  made  at  the  common  law, 
by  custom,  prescription,  or  grant,  to  any  right  of  common  or  other  profit  or  benefit 
to  be  taken  and  enjoyed  from  or  upon  any  land  of  our  sovereign  lord  the  King,  his 
heirs  or  successors,  or  of  any  ecclesiastical  or  lay  person,  or  body  corporate,  except 
such  matters  and  things  as  are  herein  specially  pro\aded  for,  and  except  tithes,  rent, 
and  ser^^ces,  shall,  where  such  right,  profit,  or  benefit  shall  have  been  actually  taken 
and  enjoyed  by  any  person  claiming  right  thereto,  without  interruption  for  the  full 
period  of  thirty  years,  be  defeated  or  destroyed  by  shewing  only  that  such  right, 
profit,  or  benefit  was  first  taken  or  enjoyed  at  any  time  prior  to  such  period  of  thirty 
3-ears  :  but,  nevertheless,  such  claim  may  be  defeated  in  any  other  way  by  which 
the  same  is  now  liable  to  be  defeated  ;  and,  when  such  right,  profit,  or  benefit  shall 
have  been  so  taken  and  enjoyed  as  aforesaid  for  the  full  period  of  sixt}'  years,  the 
right  thereto  shall  be  deemed  absolute  and  indefeasible,  unless  it  shall  appear  that 
the  same  was  taken  and  enjoyed  by  some  consent  or  agreement  expressly  made  or 
given  for  that  purpose  by  deed  or  writing."     The  2nd  section  relates  to  claims  of 
rights  of  way  or  other  easement,  or  to  any  watercourse,  or  the  use  of  any  water ;  and 
the  3rd  to  claims  to  the  use  of   light.     The  4th  section  enacts  "that  each  of  the 
respective  periods  of  years  hereinbefore  mentioned  shall  be  deemed  and  taken  to  be 
the  period  next  before  some  suit  or  action  wherein  the  claim  or  matter  to  which  such 
period  may  relate  shall  have  been  or  shall  be  brought  into  question,  and  that  no  act 
or  other  matter  shall  be  deemed  to  be  an  interruption  within  the  meaning  of  this 
statute,  unless  the  same  shall  have  been  or  shall  be  submitted  to  or  acquiesced  in  for 
one  year  after  the  party  interrupted  [690]  shall  have  had  or  shall  have  notice  thereof, 
and  of  the  person  making  or  authorizing  the  same  to  be  made."     The  .5th  section  is 
material :  it  enacts  "  that,  in  all  actions  upon  the  case  and  other  pleadings  wherein 
the  party  claiming  may  now  allege  his  right  generally,  without  averring  the  existence 
of  such  right  fiom  time  immemorial,  such  general  allegation  shall  still  be  deemed 
sufKcient;   and,  if  the  same  shall  be  denied,  all  and  every  the  matters  in  this  act 
mentioned  and  provided,  which  shall  be  applicable  to  the  case,  shall  be  admissible 
in  evidence  to  sustain  or  rebut  such  allegation  ;  and  that,  in  all  pleadings  to  actions 
of  trespass,  and  in  all  other  pleadings  wherein  before  the  passing  of  this  act  it  would 
have  been  necessary  to  allege  the  right  to  have  existed  from  time  immemorial,  it 
shall  be  sufficient  to  allege  the  enjoyment  thereof  as  of  right  by  the  occupiers  of  the 
tenement  in  respect  whereof  the  same  is  claimed  for  and  during  such  of  the  periods 
mentioned  in  this  act  as  may  be  applicable  to  the  case,  and  without  claiming  in  the 
name  or  right  of  the  owner  of  the  fee,  as  is  now  usually  done  :  and,  if  the  other  party 
shall  intend  to  rely  on  any  proviso,  exception,  incapacity,  disability,  contract,  agree- 
ment, or  other  matter  hereinbefore  mentioned,  or  on  any  cause  or  matter  of  fact  or  of 
law  not  inconsistent  with  the  simple  fact  of  enjoyment,  the  same  shall  be  specially 
alleged  and  set  forth  in  answer  to  the  allegation  of  the  party  claiming,  and  shall  not 
be  received  in  evidence  on  any  general  traverse  or  denial  of  such  allegation."     That 
throws  considerable  light  upon  what  was  intended  by  the  1st  section.     The  claim  is 

lands  adjoining  the  water,  cannot  be  deemed  an  easement  or  incident  annexed  to 
a  right  of  free-fishery  ;  for  that  an  easement,  as  such,  can  only  be  claimed  as  accessory 
to  corporeal  property  : 

"  4.  That  the  fifth  and  sixth  pleas,  although  apparently  pleaded  with  reference 
to  the  statute  2  &  3  W.  4,  c.  71,  are  not  such  pleas  as  are  warranted  by  that  statute, 
as  they  allege  enjovraent  for  the  prescribed  period.s,  not  by  occupiers,  but  by  the 
defendant  and  his  ancestors,  and  yet  do  not  claim  by  prescription  or  grant." 
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to  be  made  in  the  right  of  the  occupier,  instead  of  in  that  of  the  owner  of  the  fee. 
[Byles,  J.     Section  1  applies  to  all  rights  which  may  be  claimed  either  by  custom,  by 
prescription,  or  bj'  grant.]     This  clearly  is  not  a  case  in  which  the  judge  would  be 
war-[691]-ranted  in  telling  the  jury  that  they  might  presume  from  the  mere  fact  of 
user  a  grant  to  a  man  and  his  heirs.     If  this  could  be,  a  man's  estate  might  be  burthened 
with  claims  of  which  he  could  have  no  notice.     [Byles,  J.     The  real   question   is, 
whether  the  statute  is  applicable  to  such  a  claim.]     In    IVekome  v.  Upton,  6  M.  &  W. 
536,  where  the  question  was,  whether  a  right  of  pasturage  in  gross  was  within  the 
5th  section  of  the  Prescription  Act,  Parke,  B.,  said  :  "  If  the  only  question  in  this 
case  had  been  whether  a  right  of  common  in  gross  be  within  the  statute  2  &  3  W.  4, 
c.  71,  s.  5,  we  should  probably  have  granted  a  rule  for  the  purpose  of  giving  that 
question  furthei'  consideration,  although  we  might  be  disposed  to  think  that  the  present 
case  is  within  the  equity  of  the  statute.     But,  if  the  first  plea  be  good,  the  determina- 
tion of  that  question  liecomes  immaterial.     The  first  plea  claims  a  prescriptive  right 
in  Thomas  Brereton  and  his  ancestors,  and  in  his  and  their  heirs  and  assigns,  of  sole 
and  several  pasturage  in  the  close  in  question.     That  plea  is  good.     It  is  laid  down 
in  Co.  Litt.  122,  that  a  party  may  prescribe  to  take  the  sole  and  several  herbage; 
and,  although  this  was  doubted  in  North  v.  Cox,  1  Lev.  253,  it  was  afterwards  estab- 
lished as  law  by  the  cases  of  Iloshins  v.  Bobbins,  Pollexf.    13,  and  Polte?-  v.  North, 
1  Ventr.  383.    The  word  '  assigns  '  in  the  plea  may  be  rejected  as  insensible."   [Byles,  J. 
In  Com.  Dig.  Piscary  (A.),  it  is  said  "A  piscary  is  the  liberty  of  fishing  in  the  water 
of  another :  and  this  liberty  may  be  claimed  by  grant  or  prescription."     The  real 
question  is,  whether  the  statute  is  applicable  to  such  a  claim.]     The  matter  was  a 
good  deal  considered  by  this  court  in  Bailey  v.  Stephens,  12  C.  B.  (N.  S.)  91,  where 
it  was  held  that  a  claim  of  a  prescriptive  right  in  the  owners  or  occupiers  of  close  A. 
to  enter  close  B.  (belonging  to  a  third  person),  and  to  cut  down  and  carry  away  and 
[692]  convert  to  their  own  use  all  the  trees  and  wood  growing  and  being  thereon, 
"as  to  the  said  close  A.  appertaining"  was  void,  as  being  too  large.     Willes,  J.,  there 
says  :  "  There  is  no  doubt  an  easement  in  gross  could  not  be  claimed  by  an  occupier 
under  the  Prescription  Act,  because  under  the  Prescription  Act,  as  has  been  pointed 
out  already,  the  claim  is  by  custom,  prescription,  or  grant;  and  there  is  no  doubt 
that  a  right  could  not  be  acquired  under  that  act,  by  twenty,  thirty,  or  sixty  yeai's' 
enjoyment,  according  as  it  might  be,  whether  an  easement  or  a  profit  a  prendre,  except 
it  was  capable  of  being  annexed  to  land  within  the  rule  I  have  mentioned.     But  the 
question  has  arisen  whether  it  is  not  possible  to  plead  a  right  in  gross  in  the  manner 
pointed  out  by  the  subsequent  section,  not  a  section  giving  the  right,  but  a  section 
giving  the  mode  of  pleading.     It  is  perfectly  cleai-  to  my  mind  that  it  cannot  be  so 
pleaded,  without  shewing  something  more  than  that  the  person  is  in  possession  as 
occupier;  it  must  be  shewn  that  he  is  heir  or  assignee  of  the  person  to  whom  the 
right  in  gross  has  been  granted.     The  mere  fact  of  his  being  in  possession  does  not 
shew  that.     Therefore,  notwithstanding  the  learned  discussions  that  have  taken  place 
as  to  whether  the  right  of  an  easement  in  gross  may  be  pleaded  in  the  form  given 
under  the  Prescription  Act,  it  is  quite  clear  to  my  mind  that  nothing  has  passed 
affecting   the    right   of   prescription,   and    the   fourth   and    fifth    pleas  are  invalid." 
[Montague  Smith,  J.     This  plea  is  not  in  the  form  given  by  s.  5  of  the  Prescription 
Act.     Willes,  J.     Nor  is  it  within  s.  2  "by  some  person  claiming  a  right  thereto."] 
Suppose  the  enjoyment  had  been  by  one  man  alone  over  the  whole  period  of  thirty 
years, — how  could  that  pi'ove  that  he  and  his  ancestors  had  \t1     If  a  man  has  a  right 
of  this  kind  at  all,  it  is  a  right  for  ever.     A  grant  may  be  for  life,  or  for  years.     If 
an-[693]-nexed  to  the  land,  it  passes  with  the  land.     The  Prescription  Act  intended 
that  the  right  should  be  supported  by  simple  user :  if  gained  at  all,  it  is  gained  for 
ever.     When  the  statute  in  s.  1  provides,  that,  "  where  such  I'ight,  profit,  or  benefit 
shall  have  been  actually  taken  and  enjoyed  by  any  person  claiming  right  thereto, 
without  interruption,"  &c.,  coupling  that  with  s.  5,  it  must  mean,  by  any  occupier 
of  a  dominant  tenement  who  enjoys  it  as  annexed  to  that  tenement.     In  Mmnsey  v. 
Isniay,  34  Law  J.,  Exch.  52,  a  claim,  by  custom,  for  all  the  freemen  and  citizens  of 
a  neighbouring  city  to  run  horse-races  over  certain  land  on  Ascension  Day  in  every 
year,  was  held  not  to  be  a  claim  to  an  easement  within  s.  2.     The  same  court  had 
previously  (1  Hurlst.  &  Colt,  729)  held  such  a  plea,  alleging  it  as  a  custom  at  common 
law,  to  be  good :  but,  on  the  last  occasion,  the  claim  of  twenty  or  forty  years  was 
held  to  be  bad,  because  that  was  a  case  where  there  was  no  dominant  tenement. 
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[Montague  Smith,  J.  That  is  putting  a  great  limitation  on  the  word  custom.] 
Martin,  B.,  in  delivering  the  con.sidered  judgment  of  the  court,  in  34  Law  J.,  Exch.  .54, 
says  :  "The  occasion  of  the  enactment  of  the  Prescription  Act  is  well  known.  It  had 
been  long  established  that  the  enjoyment  of  an  easement  as  of  right  for  twenty  years 
was  practically  conclusive  of  a  right  from  the  reign  of  Richard  the  First,  or,  in  other 
words,  of  a  right  by  prescription,  except  proof  was  given  of  an  impossibility  of  the 
existence  of  a  right  from  that  period  ;  and  a  very  common  mode  of  defeating  such 
a  right  was,  proof  of  a  unity  of  possession  since  the  time  of  legal  memory.  To  meet 
this,  the  grant  by  lost  deed  was  invented  ;  but,  in  progress  of  time,  a  difficulty  arose 
in  requiring  a  jury  to  find  upon  theii-  oaths  that  a  deed  had  been  executed  which  every 
one  knew  never  existed:  hence  the  Prescription  Act.  The  1st  section  of  the  act 
relates  to  [694]  profits  a  prendre,  and  the  respective  periods  therein  mentioned  are 
thirty  and  sixty  years.  The  present  case  is  not  alleged  to  be  within  it.  The  pleas 
are  all  grounded  on  the  2nd,  which  enacts  that  no  claim  which  may  be  lawfully  made 
at  common  law  by  custom,  prescription,  or  grant,  to  any  way  or  other  easement,  or 
to  any  watercourse,  or  to  the  use  of  any  water,  to  be  enjoyed  upon  any  land,  &c., 
when  such  way  or  other  matter  shall  have  been  actually  enjoyed  by  any  person  claiming 
right  thereto  without  interruption  for  twenty  years,  shall  be  defeated  or  destroyed 
by  shewing  only  that  such  way  or  other  matter  was  first  enjoyed  at  any  time  prior 
to  such  period  of  twenty  years ;  and,  when  such  way  or  other  matter  should  have 
been  so  enjoyed  for  the  period  of  forty  years,  the  right  thereto  should  be  deemed 
absolute  and  indefeasible,  unless  it  should  appear  that  it  was  enjoyed  by  a  consent 
or  agreement  liy  deed  or  writing.  The  question  which  has  been  argued  before  us, 
and  which  is  the  true  one,  is  whether  a  custom  for  the  freemen  or  citizens  of  Carlisle, 
upon  Ascension  Day,  to  enter  upon  another  man's  land  for  the  purpose  of  holding 
horse-races  there,  is  an  easement  within  the  2nd  section.  To  be  so,  it  must  be  within 
the  words  custom,  prescription,  or  grant,  to  a  way  or  other  easement,  or  to  a  water- 
course, or  to  the  u.se  of  any  water,  to  be  enjoyed  upon  land  of  another  :  and  we  think 
it  is  not.  In  the  first  place,  we  do  not  think  that  this  custom  is  an  easement  at  all. 
One  of  the  earliest  definitions  of  an  easement  with  which  we  are  acquainted,  is  in  the 
Termes  de  la  Ley,  and  it  is  'a  privilege  that  one  neighbour  hath  of  another  by  writing 
or  pi-escription,  without  profit ;  as  a  way  or  sink  through  his  land.'  In  this  definition 
custom  is  not  mentioned  :  prescription  is  ;  and  it  therefore  seems  to  point  to  a  privilege 
belonging  to  an  individual,  not  a  custom,  which  appertains  to  many  as  a  class.  Again, 
[695]  in  Mr.  Gale's  book,  p.  i),  an  easement  is  defined  ;  a  very  great  number  of  authori- 
ties are  collected,  and  it  is  stated  in  the  most  explicit  terms,  that,  to  constitute  an 
easement,  thei'e  must  be  two  tenements,  a  dominant  one  to  which  the  right  belongs, 
and  a  servient  one  upon  which  the  obligation  is  imposed."  If  that  be  the  true  con- 
struction of  s.  2,  under  the  1st  section  you  would  confine  the  custom  to  the  case  of 
two  tenements,  because  s.  5  equally  applies  to  both  sections.  "We  furthei-  think," 
continues  the  learned  Baron,  "  that  the  2nd  section  itself  points  to  a  right  belonging 
to  an  individual  in  respect  of  his  land,  not  to  a  class,  such  as  freemen  or  citizens 
claiming  a  right  in  gross  wholly  irrespective  of  land  ;  for,  to  obtain  the  benefit  con- 
ferred by  the  2nd  section,  it  must  be  enjoyed  by  a  person  claiming  right  thereto  for 
the  full  period  of  twenty  years  or  forty  years.  We  are  not  aware  of  any  case  or 
expression  of  opinion  by  any  judge  contrary  to  this  :  but  the  5th  section  of  the  act 
has  been  relied  on  as  establishing  it.  This  section  relates  to  pleadings,  and  enacts  that, 
in  all  pleadings  to  actions  of  trespass,  and  other  pleadings  virherein  before  the  passing 
of  the  act  it  would  have  been  necessary  to  allege  the  right  to  have  existed  fi'om  time 
immemorial,  it  should  be  sufficient  to  allege  the  enjoyment  thereof  as  of  right  by  the 
occupier  of  a  tenement  in  respect  whereof  the  same  is  claimed,  &c.  It  has  been  said 
that  this  shews  that  an  easement  within  the  protection  of  the  statute  must  be  an  ease- 
ment belonging  to  a  dominant  tenement ;  we  think  it  affords  an  argument  in  illustra- 
tion as  to  what  the  legislature  contemplated  :  but,  after  what  fell  fi'om  this  court  in 
JFekome  v.  L'pton,  5  M.  &  \V.  398,  ancl  the  same  case  6  M.  &  W.  536,  and  a  note  of 
the  late  Mr.  Henry  Willes,  in  p.  152  of  the  edition  of  Gale  on  Easements  edited  by 
him,  we  are  not  prepared  to  say  the  statute  may  not  extend  to  [696]  easements  in 
gross ;  although  it  is  to  be  observed  that  all  which  Lord  Wensleydale  says  in  the  last 
report  of  the  case  (6  M.  &  W.  542,  3)  is, — '  We  might  be  disposed  to  think  that  the 
present  case  (an  alleged  easement  in  gross)  is  within  the  equity  of  the  statute  ;'  and 
he  goes  on  to  add  that  the  question  was  then  immaterial.     But,  however  this  may  be, 
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we  are  of  opinion  that,  to  bring  the  right  within  the  term  'easement'  in  the  2nd 
section,  it  must  be  one  analogous  to  that  of  a  right  of  way  which  precedes  it,  and  a 
right  of  water-course  which  follows  it,  and  must  be  a  right  of  utility  and  benefit,  and 
not  one  of  mere  recreation  and  amusement.     In  our  opinion,  therefoi'e,  the  present 
allef^ed  right  is  not  within  the  language  or  meaning  of  the  Prescription  Act ;  and  we 
are 'satisfied  that  it  was  never  in  the  contemplation  of  Lord  Tenterden,  who  framed 
it   (see  per  Lord   Wensleydale,   5  M.  &   W.   404),   to  include  within  the  act  such 
customai-y  fights  as  entering  land  to  enjoy  rural  sports,  as  in  Millechump  v.  Johnson, 
Willes,  205,  n.,  or  to  dance  upon  a  green,  as  in  Ahhott  v.    U'eekhj,   1  Lev.   176,  by 
analogy  to  which  we  held  this  alleged  customary  right  to  run  horse-races  a  lawful  one 
at  common  law(«).      What  we  think  he  contemplated  were  incorporeal  rights  incident 
to  and  annexed  to  property  for  its  more  beneficial  and  profitable  enjoyment,  and  not 
customs  for  mere  pleasure."     [Erie,  C.  J.     A  parish  may  have  a  custom  :  but  a  parish 
cannot  prescribe.]     As  far  as  it  goes,  that  case  puts  some  limitation  on  the  2nd  section 
of  the  act.     [Willes,.).     Has  the  case  of  the  pew  been  decided?]     As  that  must  be 
claimed  as  appurtenant  to  a  house,  the  case  would  not  decide  this.     'I  hen,  assuming 
that  a  right  in  gross  may  be  claimed  under  s.   2,  does  it  apply  to  a  claim  of  a  free 
fishery?     [Willes,  J.     The  question  is  whether  such  a  right  could  be  established  by 
user.]   What  does  the  [697]  plea  mean  by  a  free  fishery?    Does  it  mean  an  exclusive  right 
to  take  fish  in  the  water  in  question,  or  a  right  in  common  with  others  ?     In  a  very 
erudite  opinion  delivered  by  Willes,  J.,  as  the  unanimous  opinion  of  the  judges  in 
the  case  of  Malcolmson  v.  O'Dea,  10  House  of  Lords  Cases,  593,  618,  that  learned 
judge  says:    "Some  discussion  took  place  during   the   ai'gument  as  to  the  pi'oper 
name  of  such  a  fishery,  whether  it  ought  not  to  have  been  called  in  the  pleadings 
(following  Blackstone)  a  '  free '  instead  of  a  '  several '  fishery.     This  is  more  of  the 
confusion  which  the  amliiguous  use  of  the  word  'free'  has  occasioned  from  a  period 
as  early  as  that  of  the  Year  Book  of  P.  7  H.  7,  fo.  1.3,  down  to  the  case  of  Holjord  v. 
Bailey,  13  Q.  B.  426,  where  it  was  clearly  shewn  that  the  only  substantial  distinction 
is  between  an  exclusive  right  of  fishery,  usually  called  'common  of  fishery,'  sometimes 
'free'  (used  as  in  free  port).     The  fishery  in  this  case  is  sufliciently  described  as  a 
'several'  fishery,  which  means  an  exclusive  right  to  fish  in  a  given  place,  either  with 
or  without  the  property  in  the  soil."     In  which  sense  is  the  word  "  free-fishery  "  used 
in  this  plea?     If  as  in  fi-ee-warren,  the  plea  is  clearly  bad:  it  could  not  be  intended 
to  claim  it  by  thirty  years'  user.     Fiee-fishery  and  free-warren  import  an  exclusive 
right,  for  the  invasion  of  which  a  man  may  maintain  trespass,  even  though  he  has  no 
interest  in  the   land  itself.     [Willes,  J.     "Free-fishery"  prima   facie    means   seceml 
fishery.]     In  Hai'greave  &  Butler's  note  to  Co.  Litt.  122  a.,  it  is  said  :  "According  to 
this  passage,  ownership  of  the  soil  is  not  necessarily  included  in  a  several  fii^htrij,  and 
common  of  fishery  and  free  fishery  are  the  same  thing.     But  one  whose  works  will  be 
admired  as  long  as  a  good  taste  for  literary  compositions,  or  gratitude  for  the  pleasure 
and  instruction  derived  from  them,  shall  have  any  influence,  gives  a  very  opposite 
[698]  explanation  ;   for,  according  to  him,  ownership  of  soil  is  essential  to  a  several 
Jishery  ;  and  a  free  fishery  differs  both  from  several  fishery  and  common  of  fishery  :  from 
the  former,  by  being  confined  to  a  pnhlic  T'iver,  and  not  necessarily  comprehending  the 
soil ;  from  the  latter,  by  being  exdusive :  2  Bl.  Comm.  8th  edit.  39.      Hut  we  doubt 
whether  this  distinction  may  not  be  in  a  great  degree  questionable.      1.  In  respect  to 
a  several  fishery,  where  is  the  inconsistency  in  granting  the  sole  right  of  fishing,  with 
a  reservation  of  the  soil  and  its  other  profits?     Bracton  expressly  takes  notice  of  such 
a  grant ;  for,  his  words  are,  that  one  may  servitutem  imponere  fundo  suo  quod  quis 
possit  piscari  cum  eo,  et  ita  in  communi,  vel  quod  alius  per  se  ex  toto.     Bract,  fo. 
208  b.     There  are  also  numerous  authorities  for  it ;  the  old  books  of  entries  agreeing 
that  one  may  prescribe  for  a  several  fishery  against  the  owner  of  the  soil :  to  which 
should  be  added  the  three  cases  of  Elizabeth  cited  by  Lord  Coke :  see  Lib.  Intrat. 
162  b.,  163  a.  ;  East.  Ent.  597  b.,  &c.     Nor  do  we  understand  why  a  several  piscary 
should  not  exist  without  the  soil,  as  well  as  a  several  pashire,  as  to  which  latter  we 
have  already  (supia,  note  6)  shewn  the  doctrine  to  be  settled.     The  chief  reasons 
which  occur  against  Lord  Coke  seem  to  be  these.     Several  writs    never  applicable 
except  to  the  soil  lie  for  piscary ;  such  as  a  prfecipe  quod  reddat,  monstraverunt  de 
rationabilibus  devisis,  and  trespass,  which  latter  writ  is  particularly  insisted  upon  by 

(rt)  In  Mounsey  v.  Ismay,  1  Hurlst.  &  Colt.  729. 
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LoitI  Chief  Justice  Holt:  Dav.  55  b.  ;  Hugh.  Comm.  Orig,  W'v.  11  \V. ;  Jo.  440; 
1  "\  entr.  1-22;  2  Salk.  637;  SkiuD.  677.  Suum  liberum  tenementum  is  a  good  plea 
to  trespass  for  fishing  in  a  several  pi.scari/ :  17  E.  4,  fo.  6.  ;  18  E.  4,  fo.  4  ;  10  H.  7, 
fo.  24,  26,  28.  The  soil  will  pass,  as  it  is  said,  by  the  grant  of  a  piscary  :  p'lowd.  144! 
But  all  these  objections  may  be  repelled.  The  writs  re-[699]  lied  on  will  not  always 
lie  for  a  piscary.  Thus,  if  a  precipe  quod  reddat  is  brought  of  a  piscary  in  the  water 
of  another  person,  the  writ  is  bad,  and  a  quod  pei-mittat  is  the  proper  "remedy  :  Fitz. 
Abr.  Bnefe,  861  ;  Fitz.  Nat.  \irev.  23  1.,  and  note  (b)  of  the  4to  edit.  Besides,  in  the 
cases  of  actions  for  trespass  in  a  several  piscary,  or  at  least  in  some  of  them,  the  writ 
seems  in  eftect  to  state  a  several  plscari/  in  the  plaintiff's  own  soil,  which  therefore  proves 
nothing  as  to  the  sense  of  several pkcari/,  without  further  explanation  :  Eeg.  Br.  Orig. 
95  b.;  Garth.  285  ;  Skinn.  677.  The  plea  liberum  tenementum  may  be  replied  to  by 
prescribing  for  a  several  pkcai y :  see  the  books  before  cited,  as  to  such  a  prescription. 
Though  the  grant  of  a  piscary  generally  mav^  perhaps  pass  the  soil,  yet  it  will  not  if 
there  are  any  words  to  denote  a  different  intention  :  as,  where  one  "seised  of  a  river 
grants  a  several  fishery  in  it,  which  is  the  case  put  by  Lord  Coke  in  another  place :  and 
much  less  will  the  soil  pass  when  there  is  an  express  reservation  of  it :  ante,  4  b.,  and 
n.  (2)  there.  Hence,  as  it  should  seem,  the  arguments  are  short  of  the  purpose  ;  for, 
at  the  utmost,  they  only  prove  that  a  several  pl-irary  k  pr>su>ned  to  com^rsheml  the  soil, 
till  the  contrary  appears,  which  is  perfectly  consistent  with  Lord  Coke's  position,  that 
they  may  be  in  ditierent  person.?,  and  indeed  appears  to  us  as  the  true  doctrine  on 
the  subject.  2.  Both  parts  of  the  description  of  a  free  fishery  seem  disputiible. 
Though,  for  the  sake  of  distinction,  it  might  be  more  convenient  to  appropriate  free 
fishery  to  the  franchise  of  fishing  in  public  rivers  by  derivation  from  the  Crown,  and, 
though  in  other  countries  it  may  be  so  considered,  yet,  from  the  language  of  our  books, 
it  seems  as  if  our  law  practice  had  extended  this  kind  of  fishery  to  all  streams, 
whether  private  or  public  ;  neither  the  register  nor  other  books  professing  any  dis- 
crimination:  Kol.  95  b. ;  Fitz.  X.  B.  [700]  88  (</) ;  Fitz.  Abr.  Assise,  422;  4"  E.  4, 
fo.  28;  17  E.  4,  fo.  6  b.,  7  a.;  7  H  7,  fo.  13  b.;  Cro.  Car.  554;  1  Ventr.  122; 
3  Mod.  97;  Caith.  285;  Skinn.  677.  Again,  it  is  true  that,  in  one  case,  the  court 
he\d  free  fishery  to  import  «n  exclusive  right  equally  with  several  piscary,  chiefly  relying 
on  the  writs  in  the  Reg.  95  b.,  and  the  43  1'^.  3,  fo.  24.  But  then  this  was  only  the 
opinion  of  two  judges  against  one,  who  strenuously  insisted  that  the  word  libera  ex  vi 
termini  implied  common,  and  that  many  judgments  and  precedents  were  founded  on 
Lord  Coke's  so  construing  it :  2  Salk.  637  ;  Carth.  285.  That  the  dissenting  judge 
was  not  wholly  unwarranted  in  the  latter  part  of  his  assertion,  appears  from  two 
detei'minations  a  little  before  the  case  in  question  :  see  Upton  v.  Daivkin,  3  Mod.  97, 
and  Feake  v.  Tucker,  cited  in  Carth.  286,  in  marg.  We  may  add  to  this  the  three 
cases  cited  by  Lord  Coke  as  of  his  own  time;  and  that  there  are  passages  in  other 
books  which  favour  his  distinction  :  see  Cro.  Car.  554  ;  17  E.  4,  fo.  6  b.,  7  a.;  7  H.  7, 
fo.  13  b.  "  [W'illes,  J.  A  free-fishery,  like  free-warren,  could  only  be  granted  by  the 
Crown  before  Magna  Charta.  It  has  been  held  that  a  several  fishery  could  be 
granted  in  a  river  not  tidal ;  but  that  is  called  "  separalis."  When  common  of  fishery 
is  described,  it  is  usually  called  free,  by  reason  of  everybo  ly  having  a  right  to  go 
there.  I  on  this  ground  refused  at  Chambers  to  make  the  defendant  state  his  claim 
with  more  precision.]  Is  a  several  fishery  a  profit  a  prendre  within  the  meaning  of 
the  Prescription  Act?  It  imports  an  ownership  in  the  soil,  and  therefore  cannot  be 
claimed  as  a  profit  k  prendre  :  it  is  an  interest,  and  not  a  mere  easement :  Com.  Dig. 
Fisauy  (A.).  By  profit  a  prendre  in  the  Prescription  Act,  is  meant  a  profit  or  benefit 
which  is  to  be  enjoyed  in  common  with  others.  For  this  Mounsey  v.  Ismay,  34  Law  J., 
Exch.  52,  is  a  distinct  authority. 

[701]  Manisty,  Q.  C.  (with  whom  was  J.  A.  Russell),  contra  (a).  The  right  set 
up  by  the  pleas  is  one  which  is  necessarily  incident  to  the  right  of  fishing :  the  right 
to  fish  could  hardly  exist  apart  from  the  right  to  land  nets  on  the  banks  of  the  water. 
Prima  facie  the  owner  of  the  bar.ks  would  be  the  owner  of  the  soil  of  the  lake  adjoining. 
It  may  be  that  at  some  former  time  the  owner  granted  to  A.  B.,  his  heirs  and  assigns, 
a  right  of  fishing  in  the  lake,  with  the  right  of  landing  nets  on  the  soil  of  the  banks, 

(a)  The  point  marked  for  argument  on  the  part  of  the  defendant  was  as  follows:— 
"  1  hat  the  right  claimed  in  the  fifth  and  sixth  pleas  is  one  which  may  be  well 
claimed  and  pleaded  under  the  statute  2  &  3  \V.  4,  c.  71." 

C.  P.  XXII.— 31 
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be  it  several  or  otherwise.  It  is  a  right  which  is  recognized  by  the  law,  and  which 
is  assignable  at  law.  Why  should  not  such  a  right  be  gained  by  the  Prescription  Act? 
That  it  is  a  profit  cannot  be  doubted.  It  is  not  like  a  mere  personal  licence  to  fish. 
Thirty  years'  enjoyment  is  enough  to  establish  the  right  under  s.  1.  [Willes,  J. 
Proof  of  thirty  years'  enjoyment  of  land  is  evidence  that  the  party  is  owner  of  the 
fee :  but  would  it  prove  that  he  is  in  possession  of  an  inheritable  estate?]  The  rule  of 
law  is  well  explained  in  Baiky  v.  Stephen.%  12  C.  B.  (N.  S.)  91.  where  the  right  claimed 
was  very  analogous  to  that  claimed  hei'e.  In  Wickham  v.  Haivhr,  7  M.  &  \W  63,  it 
was  held  that  the  grant  to  a  person,  hk  heirs  and  asdgns,  of  "free  liberty,  with  servants 
or  otherwise,  to  come  into  and  upon  lands,  and  there  to  hawk,  hunt,  fish,  and  fowl," 
is  a  grant  of  a  licence  of  profit ,  and  not  of  a  mere  personal  licence  of  pleasure  ;  and  there- 
fore a  profit  h.  prendre  within  the  Prescription  Act,  2  &  3  W.  4,  c.  71,  s.  2.  Parke,  B., 
in  giving  judgment,  .says  :  "  The  liberty  of  fowling  has  been  decided,  in  one  case,  to 
be  a  profit  a  prendre,  and  may  be  prescribed  for  as  such  :  Davies's  case,  3  Mod.  246. 
[702]  The  liberty  to  hawk  is  one  species  of  ancupium  (Manwood,  c.  18,  s.  10,  p.  117), 
the  taking  of  birds  by  hawks,  and  seems  to  follow  the  same  rule.  The  liberty  of 
fishing  appears  to  be  of  the  same  nature ;  it  implies  that  the  person  who  takes  the 
fish  takes  for  his  own  benefit :  it  is  common  of  fishing."  [Byles,  J.  That  is  no 
authority  for  the  po.sition  that  such  a  right  enjoyed  in  gross  is  within  the  statute. 
[Willes,  J.  A  right  of  several  fishery  may  be  appurtenant  to  a  manor.]  In  Gray  v. 
Bowl,  2  Brod.  &  B.  667,  5  J.  B.  Moore,  527,  it  was  held  that,  where  the  lessees  of  a 
fishery  had  publicly  landed  their  nets  on  the  shore  at  A.  for  more  than  twenty  years, 
and  had,  at  various  times,  dressed  and  improved  the  landing-place  (both  the  fishery 
and  the  landing-place  having  oi'iginally  belonged  to  one  person,  but  no  evidence  being 
offered  to  shew  that  he,  or  those  who  under  him  owned  the  shore  at  A.,  knew  of  the 
landing  nets  by  the  lessees  of  the  fishery), — it  was  properly  left  to  the  jury  to  pre- 
sume a  grant  of  the  right  of  landing  to  the  lessees  of  the  fishery  by  some  former 
owner  of  the  shore  at  A.  JFelcome  v.  Upton,  6  M.  &  W.  536,  is  a  case  of  the  same 
sort.  [Willes,  J.  The  same  case  in  5  M.  &  W.  398,  is  more  to  the  purpose.  There, 
a  plea  that,  before  and  at,  &c.,  the  defendant  and  all  his  ancestors,  whose  heir  he  is, 
from  time  whereof  the  memory  of  man  is  not  to  the  contrary  have  had,  and  been 
used  and  accustomed  to  have,  and  of  right  ought  to  have  had,  and  the  defendant  still 
of  right  ought  to  have,  for  himself  and  themselves,  the  sole  and  several  herbage  and 
pasturage  of  and  in  divers,  to  wit,  217  acres,  &c.,  of  a  certain  open  Held,  &c.,^vv'as  held 
to  be  disproved  by  shewing  a  gi'ant  to  the  defendant's  ancestor  eighty-one  years 
before,  for  a  valuable  consideration  :  and  it  was  further  held  that  such  a  plea  is  not 
aided  by  the  statute  2  &  3  W.  4,  c.  71,  s.  1.  In  delivering  judgment,  Parke,  B.,  says: 
"The  defendant  ought  [703]  to  have  pleaded  this  I'ight  in  a  diflerent  mode.  It  has 
been  urged  in  argument  that  this  is  not,  strictly  speaking,  a  claim  of  a  profit  a  pi'endre, 
but  an  interest  in  the  land  itself  :  if  that  view  is  correct,  the  case  would  not  fall 
within  the  2  &  3  W.  4,  c.  71.  But,  whether  that  be  so  or  not,  there  is  no  question 
that  the  plea  is  not  proved  :  it  claims  an  immemorial  right  in  Billingsley ;  but  the 
evidence  at  the  trial  was  of  a  conveyance  in  1 755  from  Brereton  to  an  ancestor  of 
Billingsley.  The  only  question  upon  which  there  seems  to  be  an}'  doubt  is  this : 
whether,  supposing  it  to  be  a  profit  to  be  taken  out  of  the  land,  the  defendant  can 
plead  in  the  old  form,  claiming  the  right  from  time  immemorial;  because  the  1st 
section  of  the  2  &  3  W.  4,  c.  71,  prevents  such  right,  when  enjoyed  for  thirty  years, 
from  being  defeated  by  shewing  that  it  first  existed  prior  to  that'  time.  I  thiiik,  how- 
ever, that,  under  this  section,  the  proper  mode  is  to  plead  the  enjoyment  of  the  right 
for  the  periods  therein  mentioned.  It  is  true  that  the  5th  section  does  not  appear  to 
be  worded  so  as  to  embrace  the  present  case  ;  and  Lord  Tenterden,  who  framed  the 
statute,  seems  to  have  drawn  that  section  under  the  idea  that  a  profit  k  prendre  could 
not  be  claimed  except  as  appendant  or  appurtenant.  I  think,  however,  that,  by  the 
general  rules  of  law,  the  claim  ought  to  be  pleaded  according  to  the  fact  I  am  not 
sure  that  by  putting  a  liberal  construction  on  the  5th  section,  it  might  not  be  made 
to  include  the  present  case:  but,  assuming  that  Lord  Tenterden  has  by  mistake 
omitted  to  consider  this  particular  case,  that  is  no  reason  why  the  established  rules 
of  pleading  should  be  departed  from."]  The  right  exists  at  "law,  if  it  is  within  the 
equity  of  the  statute.  [Byles,  J.  I  suppose  "  within  the  equity,"  means  the  same 
thing  as  "within  the  mischief"  of  the  statute.  The  difiiculty  which  arises  here  was 
pointed  out  by  Mr.  Piatt  in   JFelcome  v.  [704]  Uptu7i,  6  M.  &  W.  540.     He  says,— 
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"  The  right  claimed  in  the  second  plea,  which  is  a  right  to  take  the  whole  pasturage 
in  gross,  is  not  within  the  statute  2  &  3  W.  4,  c.  7  I ,  s.  5,  which  relates  only  to  rights 
appendant  and  appurtenant.  Its  words  are,  '  It  shall  be  sufficient  to  allege'  the  enjoy- 
ment thereof  as  of  right  by  the  occupiers  of  the  tenement  in  respect  whereof  the  same  is 
claimed,  &c."'  In  Gale  on  Easements,  3rd  edit.  10,  it  is  said  :  "It  has  been  recently 
intimated,  on  high  authority,  that  a  plea  to  turn  cattle  on  land  generally,  without 
stating  for  what  purpose,  is  bad:"  per  Littledale,  J.,  Bailei/  v.  Jppleyanl," 3  Xev.  & 
P.  2.57,  8  Ad.  &  E.  161.  The  learned  editor  adds  in  a  note, — "But  all  the  learned 
judge  meant  was  that  it  must  be  shewn  by  proper  averments  in  pleading  in  what 
respect  the  right  to  enter  arises  (see  per  Maule,  J.,  in  I'eter  v.  Daniel,  5  C  B.  577) : 
he  could  not  have  intended  that  a  plea  of  a  right  of  common  in  gross  would  be  bad, 
for  it  is  clear  that  such  a  right  may  exist,  and  that  a  man  may  claim  to  be  entitled, 
by  grant  or  by  prescription,  to  a  right  of  pasture  in  gross,  giving  to  him  and  his  heirs, 
independently  of  the  possession  of  any  land  by  them,  the  right  of  turning  a  definite 
number  of  cattle  upon  the  laud  over  which  the  right  of  common  is  claimed."  Again, 
at  p.  13,  n.,  it  is  said  :  "  A  light  of  common  or  other  profit  a  prendre  may  be  claimed  as 
a  right  in  gross  ;  and  there  should  seem  to  be  no  reason  why  an  incorporeal  right,  not 
involving  participation  in  the  profits  of  the  servient  tenement,  should  not  be  capable 
of  being  conferred  in  like  manner  with  an  incorporeal  right  involving  such  participa- 
tion. The  case  of  Ackroyd  v.  Smith,  10  C.  B.  164,  is  not  inconsistent  with  this  position. 
The  point  decided  by  that  case  is  that  a  right  of  way  cannot  be  so  granted  as  to  pass 
to  the  successive  owners  of  the  land,  as  such,  in  cases  where  the  way  is  not  con-[705]- 
nected  in  some  manner  with  the  enjoyment  of  the  land  to  which  it  is  attempted  to 
make  it  appurtenant.  In  fact,  the  grant  in  that  case  is  an  instance  of  an  attempt  to 
create  a  new  kind  of  estate,  a  right  of  way  to  the  same  time  in  gross  and  appurtenant : 
in  gross,  in  that  it  was  in  fact  unconnected  with  the  enjoyment  of  the  land  to  which  it 
was  attempted  to  make  it  appurtenant,  and  appurtenant,  in  that  the  grant  purported 
to  limit  it  so  as  to  go  to  the  successive  owners  of  that  land  in  succession.  This 
attempt,  of  coarse,  failed  ;  but  the  case  does  not  affect  the  position  that,  as  profits 
a  prendre  may  be  claimed  in  gross,  so  also  mere  easements  may  be  claimed  in  gross, 
and  that  such  right  may  be  accompanied  with  all  the  same  remedies  as  easements 
appurtenant,  and  that  the  burden  of  them  may  run  with  the  tenement  over  which 
they  are  claimed.  Lord  St.  Leonards,  in  1  Macq.  312  (Dyce  v.  Lady  James  Hay) 
expressly  laid  down  that  a  dominant  tenement  is  not  necessary  for  the  existence  of 
an  easement,  according  to  the  English  law."  The  subject  is  further  discussed  in 
note  {h)  p.  1-52.  Although  the  claim  set  up  in  Baileii  v.  Stephens,  12  C.  B.  (N.  S.)  91, 
was  held  to  be  too  large,  there  are  several  passages  in  the  judgment  which  shew  that 
it  was  conceded  that  there  may  be  such  a  right  in  gross  :  see  particularly  the  passage 
in  the  judgment  of  Erie,  C  J.,  at  p.  109,  beginning,  "  Mr.  Prideaux  has  further  cited," 
&c.,  and  the  passages  in  the  judgment  of  Willes,  J.,  at  p.  110,  beginning,  "I  wish  to 
guard  myself,"  and  at  p.  113,  beginning,  "This  plea  does  not  shew  any  conveyance," 
&c. :  and  see  also  the  judgment  of  Byles,  J. 

The  5th  section  of  the  act  is  directed  to  the  pleadings.  "In  all  pleadings  to 
actions  of  trespass,  and  in  all  other  pleadings  wherein  before  the  passing  of  this  act 
it  would  have  been  necessary  to  allege  the  right  to  have  existed  from  time  immemorial, 
it  shall  be  suffi-[706]-cient  to  allege  the  enjoyment  thereof  as  of  right  by  the  occupiers 
of  the  tenement  in  respect  whereof  the  same  is  claimed,  for  and  during  such  of  the 
periods  mentioned  in  this  act  as  may  be  applicable  to  the  case,  and  without  claiming 
in  the  name  or  right  of  the  owner  of  the  fee,  as  is  now  usually  done."  The  right 
claimed  here  is  not  one  which  needed  ever  to  be  prescribed  for  in  the  que  estate :  see 
Mellor  v.  Spuieman,  1  Wms.  Saund.  346.  In  Gale  on  Easements,  17,  treating  of 
public  rights  which  in  their  mode  of  enjoyment  partake  of  the  character  of  easements, 
the  learned  editor,  in  note  (f),  says  :  "  Instances  of  such  rights  will  be  found  in  Race 
V.  Ward,  4  Ellis  &  B.  702,  of  a  custom  for  the  inhabitants  of  a  township  to  go  on  a 
close  and  take  water  from  a  spring ;  Tyson  v.  >S'»«7/(,  6  Ad.  &  E.  745,  9  Ad.  &  E.  406, 
of  a  custom  for  liege  subjects  exercising  the  trade  of  victuallers  to  erect  booths  on  the 
waste  of  a  manor  at  the  time  of  fairs;  Aljhol  v.  Weekly,  1  Lev.  176,  of  a  custom  for 
the  inhabitants  of  a  vill  to  dance  upon  a  particular  close.  When,  however,  claims  of 
this  kind  are  unreasonable  in  their  character,  they  are  disallowed,  even  in  cases  where 
they  might  possibly  have  formed  the  subject  of  a  valid  grant  (see  the  judgment  of 
the'  Lord  Chancellor  in  Dyce  v.  Lady  James  Hay,  1  Macq.  305) :  but  no  question  of  a 
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similar  kind  can  arise  in  the  case  of  a  private  easement,  involving  only  the  rights  of 
the  mmer  of  the  dominant  tenement  on  the  one  hand  and  the  servient  on  the  other ;  for, 
in  such  a  case,  if  the  circumstances  are  such  that  the  right  claimed  could  have  been 
the  subject-matter  of  a  valid  grant  as  an  easement,  its  existence  may  be  established 
by  proof  of  user,  and  no  valid  objection  can  be  taken  on  the  ground  of  the  extent  to 
which  it  may  interfere  with  the  enjoyment  of  the  servient  tenement."  Every  word 
of  that  has  great  importance.  A  dominant  tenement  is  not  necessary  to  [707]  the 
existence  of  a  right  of  this  sort.  [Willes,  J.  If  you  claim  it  as  appurtenant  to  a 
tenement,  you  claim  it  for  the  owner  of  the  tenement.]  It  is  not  at  all  material  to 
inquire  whether  or  not  ownership  of  the  sort  is  necessary  for  a  free  fishery.  If  they 
be  of  the  same  quality  and  nature,  and  the  one  is  necessary  to  the  user  of  the  other, 
one  incorporeal  hereditament  may  be  joined  to  another.  The  only  question  is, 
whether  such  a  right  can  be  gained  by  user  under  the  act.  Lord  Coke,  commenting 
on  s.  184  of  Littleton,  says,  121  b., — "Appendant  is  any  inheritance  belonging  to 
another  that  is  superior  or  more  worthy.  In  law  it  is  called  pertinens,  quasi  invicem 
tenens,  holding  one  another  :  a  word  indiflerent  both  to  things  appendant  and  things 
appurtenant.  The  qualitj'  and  nature  of  the  things  do  make  the  difference.  Appen- 
dants are  ever  by  prescription  ;  but  appurtenants  may  be  created  in  some  cases  at 
this  day.  As  if  a  man  at  this  day  grant  to  a  man  and  his  heirs  common  in  such  a 
moore  for  his  beasts  levant  or  couchant  upon  his  manor  ;  or,  if  he  grant  to  another 
common  of  estovers  or  turbary  in  fee-simple,  to  be  bui'nt  or  spent  within  his  manor  : 
by  these  grants  these  commons  are  appurtenant  to  the  manor,  and  shall  passe  by  the 
grant  thereof.  Concernini;  things  appendant  and  appurtenant,  two  things  are 
implied, — first,  that  prescription  (which  regularly  is  the  mother  thereof)  doth  not 
make  anything  appendant  or  appurtenant,  unless  the  thing  appendant  or  appurtenant 
agree  in  quality  and  nature  to  the  thing  whereunto  it  is  appendant  or  appujtenant : 
as  a  thing  corporeal  cannot  properly  be  appendant  to  a  thing  corporeall,  nor  a  thing 
incorporeall  to  a  thing  incorporeall."  To  this  Mr.  Hargrave  adds  a  note, — "The 
true  test  seems  to  be  the  propriety  of  relation  between  the  principal  and  the  adjunct  ; 
which  may  be  found  out  by  considering  whether  they  so  agree  in  nature  and  [708] 
quality  as  to  be  capable  of  union  without  any  incongiuity  : "  see  1  Ventr.  3S6.  And 
see  Gale,  p.  9.  Upon  the  whole,  it  is  submitted  that  the  right  here  claimed  is  one 
of  the  veiy  rights  contemplated  by  the  Prescription  Act ;  and  that  the  5th  section, 
properly  construed,  admits  of  its  being  pleaded  as  it  is  here. 

Mellish,  Q.  C,  in  replJ^  No  case  has  decided  that  a  right  in  gross  like  this  can 
be  proved  by  simple  user.  The  mischief  the  statute  was  designed  to  obviate  was, 
that  the  user  was  liable  to  be  defeated  by  shewing  unity  of  possession  at  any  time 
since  the  time  of  Kichard  the  First.  Jrickham  v.  Hawker,  7  M.  &  W.  6.3,  has  no 
application  to  the  present  case.  And  Urat/  v.  Bond,  2  Brod.  &  B.  667,  5  J.  B.  Moore, 
527,  was  a  case  where  the  right  was  claimed  as  appurtenant  to  land,  not  of  a  right 
claimed  in  gross,  as  this  is.  So  also  in  Davies's  case,  3  Mod.  246,  the  right  was  claimed 
as  appurtenant. 

Cur.  adv.  vult. 

Montague  Smith,  J.,  now  delivered  the  judgment  of  the  court: — 

To  a  declaration  in  trespass  for  breaking  and  entering  the  plaintiff's  close  and 
landing  fishing-nets  there,  the  defendant  pleaded  that  the  land  was  part  of  the  shore 
of  an  inland  lake  called  Coniston  Water,  and  that  the  defendant  (Le  Fleming)  and  all 
his  ancestors  whose  heir  he  is  for  sixty  years  before  the  suit  enjoyed  as  of  right  and 
without  interruption  a  free-fishery  in  the  said  water,  with  the  right  of  landing  their 
nets  on  the  shore,  as  to  the  free-fishery  appertaining,  and  then  justified  the  trespasses 
under  these  alleged  rights.  There  was  a  similar  plea  alleging  the  enjoyment  for 
thirty  years. 

To  these  pleas  the  plaintiff  demurred  ;  and  the  [709]  demuirer  raises  the  question 
whether  the  rights  so  pleaded  to  belong  to  the  plaintift'  in  gross  are  within  the  Pre- 
scription Act,  2  &  3  W.  4,  c.  71. 

The  construction  of  the  statute  on  this  point  is  not  free  from  difficulty  ;  and, 
although  the  question  has  arisen  in  the  courts,  it  has  not  been  decided.  We  are  now 
called  on  to  determine  it;  and,  upon  consideration  of  all  the  provisions  of  the  act,  we 
are  led  to  the  conclusion  that  rights  claimed  in  gross  are  not  within  it. 

The  language  of  the  1st  section  may  be  sufficiently  large  to  include  some  rights  in 
gross.     The  subjects  of  claim  are,  "right  of  common  or  other  profit  or  benefit  to  be 
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taken  and  enjoyed  from  or  upon  any  land."  The  first  and  governing  subject  of  claim 
referred  to  is  "  right  of  common."  This  general  phrase,  which  defines  no  species  of 
common,  is  no  doubt  wide  enough  to  include  a  right  of  common  in  gross,  as  common 
of  pasture ;  but  it  is  not  an  apt  or  proper  phrase  to  designate  a  se\eral  right  to  the 
exclusive  pasturage  of  land,  or  any  other  several  and  exclusive  right  to  take  any 
particular  profit  of  the  land.  A  sole  and  several  right  of  pasturage  in  gross  claimed 
by  prescription  was  held  by  the  court  of  Exchequer  in  fFelcome  v.  Upton,  6  M.  &  W. 
536 :  see  also  Co.  Litt.  122  a.  So,  right  to  take  all  the  wood  in  a  certain  close  may 
lawfully  exist  as  a  profit  a  prendre  in  gross  :  Sir  Francis  Bariinr/ton's  case,  8  Co.  Kep. 
136.  But  such  a  right  cannot  be  claimed  as  appurtenant  to  land,  because  it  is  in  its 
nature  wholly  unconnected  with  the  enjoyment  of  the  supposed  dominant  tenement 
and  its  necessities:  Baihy  v.  Stephens,  12  C.  B.  {N.  S.)  91.  So,  a  right  to  a  several 
fishery,  and  a  right  to  take  minerals,  may  lawfully  exist  as  rights  of  profit  a  prendre 
in  gross.  These  rights  in  gross,  however,  would  not  be  aptly  or  properly  descriljcd 
by  the  expression  "right  of  common  "  in  the  Prescription  Act;  and  the  succeeding 
words  may  rea-[710]-sonably  be  construed  to  relate  to  a  profit  or  benefit  of  the  same 
nature.  If,  then,  there  are  some  rights  of  profit  a  prendre  in  gross  which  do  not  fall 
within  the  fair  meaning  of  the  words  of  the  act,  it  seems  a  reasonable  ground  for 
presuming  that  the  legislature  did  not  intend  to  deal  with  rights  in  gross  at  all,  but 
contemplated  only  those  more  usual  and  ordinary  rights  of  common  and  profits  a 
prendi-e  which  are  in  some  way  appurtenant  to  lands,  and  are  limited  to  the  wants  of 
a  dominant  tenement. 

It  may  be  observed  that  the  instances  in  which  rights  in  gross  have  come  before 
the  courts  are  verj^  rare,  and  that  the  mischief  referred  to  in  the  preamble  of  the 
Prescription  Act  arose  in  the  litigation  which  was  of  constant  occurrence  between  the 
owners  of  dominant  and  servient  tenements.  We  think,  however,  the  first  section 
ought  not  to  be  read  alone,  but  must  be  construed  by  reference  to  the  other  provisions 
of  the  act. 

The  2nd  section  relates  to  easements  and  to  water-courses.  We  think  this  section 
refers  to  easements  properly  so  called,  and  to  rights  which  are  in  some  way  appur- 
tenant to  a  dominant  tenement.  The  court  of  Exchequer,  in  the  case  of  Mounsey  v. 
Ismai/,  34  Law  J.,  Exch.  .52,  appears  to  have  come  to  this  conclusion.  In  the  judgment 
of  that  court  it  is  said,  "  We  further  think  that  the  2nd  section  itself  points  to  a 
right  belonging  to  an  individual  in  respect  of  his  land.'  Again, — "  What  we  think 
Lord  Tenterden  contemplated  were  incorporeal  lights  incident  to  and  annexed  to 
property,  for  its  more  beneficial  and  profitable  enjoyment."  The  limited  scope  of  the 
2nd  section  affords  some  ground  for  arriving  at  what  was  the  intention  of  the  legis- 
lature in  the  1st  section,  especially  as  the  introductory  words  are  the  same  in  both, 
viz.  "  Xo  claim  which  may  be  lawfully  made  at  the  common  law  by  custom,  prescrip- 
tion, or  grant." 

[711]  But  the  5th  section,  which  relates  to  pleading,  seems  to  us  to  give  a  key  to 
the  true  construction  of  the  act.  That  section  professes  to  enact  forms  of  pleading 
applicable  to  all  the  rights  within  the  act  theretofore  claimed  to  have  existed  from 
time  immemorial,  and  which  forms,  it  declares,  shall  in  such  cases  be  sufficient.  These 
forms  have  clear  relation  to  rights  which  are  appurtenant  to  land,  and  to  such 
rights  only. 

The  second  branch  of  the  section  enacts,  "  that  in  all  other  pleadings  to  actions  in 
trespass,  and  in  all  other  pleadings  wherein  before  the  passing  of  this  act  it  would 
have  been  necessary  to  allege  the  right  to  have  existed  from  time  immemorial," — 
including,  therefore,  all  rights  claimable  by  prescription,— "it  shall  be  sufficient  to 
allege  the  enjoj'ment  thereof  as  of  right  by  the  occupiers  of  the  tenement  in  respect  ivhereof 
the  same  is  claimed,  for  and  during  such  of  the  periods  mentioned  in  the  act  as  may  he 
applicable  to  the  case,  and  without  claiming  in  the  name  or  right  of  the  owner  of  the  fee,  as  is 
ncnv  usually  done." 

The  whole  principle  of  this  pleading  assumes  a  dominant  tenement,  and  an  enjoy- 
ment of  the  right  bv  the  occupiers  of  it.  The  proof  must  of  course  follow  and  support 
the  pleading.  It  is  obvious  that  rights  claimed  in  gross  cannot  be  so  pleaded  or 
proved.  If,  therefore,  they  are  held  to  be  within  the  act,  the  enactment  as  to  pleading 
cannot  be  satisfied  :  for  then  that  mode  of  pleading  which  the  statute  enacts  shall,  ni 
all  cases  of  rights  theretofore  claimed  from  time  immemorial,  be  sufficient,  would  not 
only  be  insufficient,  but  in  certain  cases  manifestly  inapplicable.     Assumnig  the  legis- 
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lature  to  have  had  in  view  in  this  clause  (as  its  language  imports)  all  the  rights  formerly 
claimable  by  prescription,  to  which  the  act  was  intended  to  apply,  it  is  necessary 
implication  to  hold  that  prescriptive  rights  in  gross  are  not  within  the  scope  of  the 
statute  at  all. 

[712]  If  the  statute  were  in  other  respects  free  from  doubt,  possiljly  the  effect  of 
this  clause  might  be  got  over :  but  we  own  that  we  think  it  indicates  with  tolerable 
clearness  the  subjects  with  which  the  legislature  intended  to  deal. 

It  was  suggested  in  the  course  of  the  argument  that  great  difficulties  would  arise 
as  to  the  evidence  necessary  to  establish  the  nature  and  quality  of  rights  in  gross,  if 
they  were  assumed  to  be  within  the  statute,  which  do  not  occur  in  the  case  of  rights 
proved  and  determined  by  user  and  enjoyment  by  the  occupiers  of  a  dominant  tene- 
ment ;  as,  for  instance,  whether  sixty  or  thirty  j^ears'  enjoyment  by  one  man  in  the 
course  of  his  own  life,  and  no  more,  would  establish  any  right,  either  in  that  man  for 
life  or  a  descendible  right  in  gross,  although  there  might  be  nothing  in  the  nature  of 
his  single  enjoyment  to  indicate  perpetuity.  If  rights  in  gross  were  intended,  it 
might  reasonaljly  be  expected  that  some  guide  to  solve  difficulties  of  this  kind,  either 
b}'  the  mode  of  pleading  or  otherwise,  would  have  been  found  in  the  act.  In  the  view 
we  take,  it  is  not  neces.saiy  to  decide  whether  the  words  "free-fishery"  in  these  pleas 
mean  a  sole  several  fisherj'  or  a  common  of  fishery.  Whichever  they  mean,  the  right 
is  claimed  in  gross. 

Having  come  to  the  conclusion  that  the  provisions  of  the  Prescription  Act  are  not 
applicable  to  i-ights  so  claimed,  it  follows  that  the  pleas  are  bad,  and  that  our  judgment 
on  the  demurrers  must  be  given  for  the  plaintiff. 

Judgment  for  the  plaintiff  (o). 

[713]    Thompson  and  Others  v.  Hakewill.    July  10th,  1865. 

[S.  C.  35  L.  J.  C.  P.  IS  ;  13  L.  T.  289  ;  11  Jur.  N.  S.  732  ;  14  W.  R.  11. 
Referred  to,  Eoherk  v.  Holland,  [1893]  1  Q.  B.  tiQ'S.] 

Covenant  on  a  joint  lease  of  certain  land  liy  two  tenants  in  common,  whereby  they 
demised  the  land  occord'nui  to  their  several  isiates  to  the  lessees,  who  covenanted  with 
them  and  their  respective  hnrs  <nul  assigns  to  repair.  It  then  deduced  a  title  to  the 
plaintiffs  as  the  assignees  of  one  only  of  the  undivided  shares,  traced  the  lease  to 
the  defendant's  testator,  and  assigned  a  breach  by  him  of  the  covenant  to  repair  in 
the  time  of  the  plaintiffs  : — Held,  on  demurrer,  that  both  the  tenants  in  common  of 
the  reversion  at  the  time  of  the  breach  ought  to  have  joined  as  plaintiffs  in  the 
action. 

Covenant  upon  an  indenture  of  demise. 

The  declaration  stated  that  Pearson  Thompson,  Edward  Armitage  and  Sarah  Anne 
h^s  wife,  John  Leathley  Armitage  and  Elizabeth  his  wife,  Eldred  Green,  Henry  Green, 
Richard  Allan  Green,  Mary  Green,  Elizabeth  Ann  Gi'een,  and  Esther  Green,  by  H.  .S  L., 
their  attorney,  sued  Edward  Charles  Hakewill,  executor  of  the  last  will  and  testament 
of  Richard  Monkhouse,  deceased,  by  virtue  of  a  writ,  &c.  For  that  Henry  Thompson 
and  Judith  his  wife,  being  tenants  in  common  in  fee,  in  right  of  the  said  Judith 
Thompson,  of  one  undivided  moiety  of  a  messuage  and  land  at  Edmonton,  in  the 
county  of  Middlesex,  and  Sarah  Thomasin  Teshmaker  being  tenant  in  common  of  the 
other  undivided  moiety  of  the  said  messuage  and  land,  the  said  Henry  Thomasin  and 
Judith  Thompson  and  the  said  Sarah  Thomasin  Teshmaker,  by  a  deed  bearing  date 
the  17th  of  January,  1793,  let  the  said  messuage  and  land,  according  to  their  several 
estates,  to  John  Cobley,  to  hold  to  him,  his  executors,  administrators,  and  assigns,  for 
seventy-two  years  from  the  24th  of  June  then  last  past :  and  the  said  John  Cobley  by 
the  said  deed  covenanted  with  the  said  Henry  Thompson  and  Judith  Thompson  and 
Sarah  Thomasin  Teshmaker,  and  their  respective  heirs  and  assigns,  that  he  and  they 
would  from  time  to  time  and  at  all  times  during  the  continuance  of  the  said  demise, 
at  the  proper  costs  and  charges  of  him  and  them,  well  and  sufficiently  repair,  uphold, 

(a)  Upon  the  trial,  the  jury  affirmed  the  defendants'  right  to  fish  in  Coniston 
Water,  but  negatived  their  claim  to  land  nets  on  the  plaintiff's  land  :  and  a  verdict 
was  found  for  the  plaintifl",  with  40s.  damages. 
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support,  sustain,  maintain,  amend,  and  keep  the  said  messuage  and  all  and  singular 
other  the  buildings  and  fences  which  then  were,  or  which  thereafter  during  the  con 
[714]-tinuance  of  the  term  thereby  granted  might  be  erected,  built,  or  set  up  upon 
the  said  demised  premises,  or  upon  any  part  thereof,  in,  by,  and  with  all  and  all  manner 
of  needful  and  necessary  reparations  and  amendments  whatsoever,  when,  where,  and 
as  often  as  need  or  occasion  should  be  or  require,  and  the  messuage,  buildings,  and 
fences,  being  so  well  and  sufficiently  repaired,  upheld,  supported,  sustained,  maintained, 
amended,  and  kept  as  aforesaid,  should  and  would,  at  the  end  and  expiration  or  other 
sooner  determination  of  the  said  lease,  peaceably  and  quietly  leave,  surrender,  and 
yield  up  unto  the  said  Henry  Thompson,  Judith  Thompson,  and  Sarah  Thomasin 
Teshmaker,  their  heirs  or  assigns,  together  with  all  locks,  keys,  bars,  bolts,  doors, 
shutters,  chimney-pieces,  dressers,  shelves,  pipes,  gutters,  wells,  pumps,  sinks,  and 
other  fixtures  which  during  the  said  lease  should  be  affixed  or  set  up  in  or  about  the 
said  thereby  demised  premises,  or  any  part  thereof,  in  good  plight  and  condition, 
reasonable  wear  and  use  theieof  only  excepted  ;  and  likewise  that  it  should  and  might 
be  lawful  to  and  for  the  said  Henry  Thompson,  Judith  Thompson,  and  Sarah  T. 
Teshmaker,  their  heirs  and  assigns,  and  every  of  them,  with  workmen  and  others  or 
without,  twice  or  oftener  in  every  year  during  the  said  term  thereby  granted,  at 
seasonable  times  in  the  day-time,  to  enter  and  come  into  and  upon  the  said  demised 
premises  and  e^ery  or  any  part  thereof,  there  to  view,  search,  and  see  the  state  and 
condition  of  the  reparations  thereof,  and  of  all  such  defects,  decays,  and  wants  of 
reparation  as  upon  any  such  view  should  be  then  and  there  found  to  give  or  leave 
notice  or  warning  in  writing  at  the  said  demised  premises  to  and  for  the  said  John 
Coblev,  his  executors,  administrators,  or  assigns,  to  repair  and  amend  the  same  within 
the  space  of  three  months  then  next  following,  within  [715]  which  said  time  and  space 
of  three  months  next  after  such  notice  and  warning  he  the  said  John  Cobley  did 
thereby,  for  himself,  his  executors,  administrators,  and  assigns,  covevant,  promise,  and 
agree  to  repair  and  amend  the  same  accordingly :  Averment,  that  afterwards,  and 
during  the  continuance  of  the  said  term,  divers  other  buildings  and  fences  were  erected, 
built,  and  set  up  upon  the  said  demised  premises  by  the  said  John  Cobley  :  and  after- 
wards and  during  the  said  term  all  the  estate  and  interest  of  the  said  John  Cobley  in 
the  said  messuage  vested  in  the  said  Richard  Monkhouse  by  assignment :  that,  after 
the  making  of  the  said  lease,  the  said  Henry  Thompson  died,  leaving  the  said  Judith 
Thompson  and  Sarah  T.  Teshmaker  him  surviving ;  and  afterwards,  and  during  the 
said  term,  the  said  Sarah  T.  Teshmaker  died,  leaving  the  said  Judith  Thompson  her 
surviving;  and  afterwards,  and  during  the  said  term,  the  said  Judith  Thompson  died 
seised  of  and  in  her  said  reversion  in  the  said  demised  premises ;  and  by  divers  deeds 
and  conveyances  all  the  estate  and  interest  of  the  said  Judith  Thompson  in  the  said 
demised  premises,  and  her  said  reversion  of  and  in  the  same,  which  was  in  her  at  the 
time  of  her  death,  became  vested  and  is  now  vested  in  the  plaintiffs,  who  are  now 
seised  of  the  same  :  that  afterwards,  and  during  the  said  term,  and  whilst  the  said 
Richard  Monkhouse  was  assignee  as  aforesaid,  and  whilst  the  said  reversion  was  vested 
in  the  plaintitfs  as  aforesaid,  entry  was  made  upon  the  said  demised  premises  by  and 
on  behalf  of  the  plaintiff's,  to  see  the  state  ancl  condition  of  the  reparations  thereof, 
according  to  the  said  lease,  and  notice  and  warning  in  writing  of  divers  decays,  defects, 
and  wants  of  reparation  then  found  upon  the  said  view  in  and  about  the  said  demised 
premises  and  the  buildings  then  erected  and  built  upon  the  same,  was  then  given  at 
the  said  de-[716]mised  premises  to  and  for  the  said  Richard  Monkhouse,  to  repair 
and  amend  the  same  within  the  space  of  three  months  then  next  following,  according 
to  the  said  lease :  that  three  months  next  after  the  said  notice  and  warning  elapsed 
in  the  life-time  of  the  said  Richard  Monkhouse  before  that  suit,  and  all  things  had 
been  done  and  had  happened,  and  all  periods  of  time  had  elapsed  necessary  to  entitle 
the  plaintiffs  to  sue  the  defendant  on  the  said  lease,  and  to  bring  that  action,  and 
before  that  suit,  and  whilst  the  said  Richard  Monkhouse  was  assignee  as  aforesaid,  and 
whilst  the  reversion  was  vested  in  the  plaintiffs  as  aforesaid,  the  said  lease  expired, 
ended,  and  determined  :  Breach,  that  the  said  Richard  Monkhouse  in  his  life-time, 
after  he  became,  and  whilst  he  was  assignee  as  aforesaid,  and  after  the  said  reversion 
came  to  and  whilst  it  was  vested  in  the  plaintiffs  as  aforesaid,  and  during  the  con- 
tinuance of  the  said  demise,  suffered  the  whole  of  the  said  messuage  and  all  the  other 
buildings  and  fences  which  were  then  erected,  built,  and  set  up  upon  the  said  demised 
premises,  to  be  and  remain  greatly  out  of  repair,  for  want  of  needful  and  necessary 
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reparations  and  amendments,  contrary  to  the  said  covenant  in  the  said  lease  :  Further- 
breach,  that  the  said  Richard  Monkhouse  in  his  life-time,  whilst  he  was  assignee  as 
aforesaid,  and  after  the  said  notice  and  warning  in  writing,  and  whilst  the  said  rever- 
sion was  vested  in  the  plaintifls  as  aforesaid,  did  not  within  the  said  space  of  three 
months  next  following  the  said  notice  and  warning,  repair  or  amend  the  defects, 
decays,  and  wants  of  reparation  mentioned  therein,  or  any  of  them,  but  wholly 
neglected  so  to  do,  contrary  to  the  said  covenant  in  the  said  lease :  Further  breach 
that,  at  the  end,  expiration,  and  determination  of  the  said  lease  as  aforesaid,  the  said 
Richard  Monkhouse,  in  his  life-time,  did  not  surrender  or  yield  [717]  up  the  said 
messuage  and  demised  premises  with  the  buildings  then  erected  upon  the  same,  or 
any  part  thereof,  well  or  sufficiently  repaired  or  upheld  or  kept,  according  to  the 
covenant  in  the  said  lease,  nor  did  he  surrender  or  yield  up  the  same  or  any  part 
thereof  with  the  fixtures  or  any  of  them  which  during  the  said  lease  had  been  affixed 
or  set  up  in  or  about  the  said  demised  premises,  in  good  plight  or  condition,  reasonable 
wear  and  use  thereof  excepted  ;  but  that  the  said  Richard  Monkhouse  surrendered 
and  yielded  up  the  whole  of  the  said  messuage,  buildings,  premises,  and  fixtures  greatly 
out  of  repair,  and  in  a  very  ruinous  and  bad  condition,  reasonable  wear  and  use 
excepted,  contrary  to  the  said  covenant  in  the  said  lease  :  Claim,  20001. 

To  this  declaration  the  defendant  demurred,  the  grounds  of  demurrer  stated  in 
the  margin  being,  "that  the  declaration  shews  no  title  in  the  plaintiffs  to  sue,  and 
that  the  joint  covenants  set  forth  in  the  declaration,  under  the  circumstances  therein 
set  forth,  do  not  run  with  the  reversion."     Joinder. 

F.  M.  White  (with  whom  was  Lush),  Q.  C,  in  support  of  the  demurrer  (a).  The 
declaration  shews  no  title  in  the  plaintiff's  to  sue.  IVooUnn  v.  Steffenoni,  12  M.  &  W.  129, 
is  in  point.  There,  a  declaration  in  covenant  stated  that  A.  and  B.  his  wife  were 
seised  in  fee  of  an  undivided  moiety  [718]  of  certain  premises  in  right  of  the  wife, 
and  C.  was  seised  of  the  other  moiety  ;  that  A.  and  B.  and  C.  demised  the  premises 
for  twenty-one  years  to  D.,  who  covenanted  with  A.  and  C.  to  repair;  that  C.  after- 
wards became  seised  in  fee  of  the  reversion  of  all  the  premises,  and  devised  them  to 
the  plaintifls  and  A.  in  fee  ;  that  A.  died,  and  the  plaintiffs  survived  him  ;  and  that 
before  the  death  of  A.  all  the  estate  of  D.  in  the  premises  came  to  the  defendant  by 
assignment ;  and  assigned  as  a  breach  that  the  defendant  would  not,  after  the  assign- 
ment, and  during  the  demise,  and  while  the  plaintiffs  and  A  were  seised  of  the 
reversion,  and  before  the  death  of  A.,  repair  the  demised  premises.  The  court  inclined 
to  think  that  the  covenant  sued  upon,  being  made  with  A.  and  C.  only,  was  not  a 
covenant  running  with  the  land,  on  which  the  assignee  of  the  reversion  could  sue, — 
at  all  events  without  an  averment  that  the  breach  was  committed  in  the  life-time  of 
A.'s  wife.  Parke,  B.,  in  the  course  of  the  argument,  observes, — "This  is  a  demise  of 
two  undivided  interests,  of  which  the  parties  are  tenants  in  common,  and  it  is  a  joint 
covenant  with  both  :  will  that  run  with  the  reversion?  It  does  not  appear  on  the  face 
of  the  lease  that  they  have  separate  interests,  otherwise  the  covenant  might  be  construed 
to  be  a  separate  covenant  with  each  in  respect  of  his  separate  interest.  Therefore  this 
is  a  joint  contract  with  two  ;  and,  though  their  estates  aie  separate,  we  cannot  look 
out  of  the  lease  for  that  fact."  Here,  no  title  to  sue  is  traced  from  the  representatives 
of  Sarah  Teshmaker.  [Willes,  J.  There  are  two  questions, — first,  whether  the 
covenant  may  not  enure  as  one  covenant, — secondly,  whether  the  parties  may  not  sue 
upon  their  several  covenants.  There  is  no  estoppel.  The  husband  leases  his  wife's 
estate  for  seventy -two  years  ;  and  she  has  survived  him  ]  In  Foley  v.  Adclenhroke, 
4  Q.  B.  197,  a  declaia-[719]-tion  in  covenant  at  the  suit  of  E.  stated  that  F.  and  W. 
demised  lands  and  iron-mines  of  one  undivided  moiety  of  which  F.  was  seised  in  fee, 
to  the  defendant  for  a  term  of  years,  the  defendant  covenanting  with  F.  and  W.  and 
their  heirs,  executors,  iVc,  to  erect  and  work  furnaces,  to  repair  the  premises,  and 

(«)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as 
follows : — 

"  I.  That  the  declaration  shews  no  title  in  the  plaintiffs  to  sue  : 

"2.  That  the  joint  covenants  set  forth  in  the  declaration,  under  the  circumstances 
therein  set  forth,  do  not  run  with  the  reversion  : 

"  3.  That  the  declaration  is  bad,  by  reason  of  the  non-joinder  of  the  representatives 
of  Sarah  Thomasin  Teshmaker,  who  is  therein  described  as  tenant  in  common  of  an 
undivided  moiety  of  the  messua£;e  and  land  referred  to  in  the  said  declaration." 
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work  the  mines;  and  that  F.  died,  and  the  plaintiff  was  F.'s  heir:  and  breaches  of 
covenant  were  assigned,  committed  since  F.'s  death.  The  defendant  pleaded  that  W. 
survived  F.  :  and  it  was  held,  on  demurrer,  that  the  action  brought  by  L.  without  W. 
could  not  be  maintained.  [Byles,  J.  One  of  the  parties  in  that" case  had  no  interest 
in  the  estate  :  the  principle,  therefore,  is  not  applicable.]  In  delivering  the  judgment 
of  the  court  in  that  case.  Lord  Denman  says  :  "  The  result  of  the  cases  appears  to  be 
this  that,  where  the  legal  interest  and  cause  of  action  of  the  covenantees  are  wrcral, 
they  should  sue  separately,  though  the  covenant  be  joint  in  terms  ;  but  the  several 
interest  and  the  several  ground  of  action  must  distinctly  appear,  as  in  the  case  of 
co\'enants  to  pay  separate  rents  to  tenants  in  common  upon  demises  by  them  ;  or  as  in 
the  instance  cited  from  Slinosbi/'s  case  (5  Co.  Rep.  IS  b.),  in  the  note  (1)  to  the  case  of 
Eccleston  v.  Clipshaiii,  1  Wms.  Saund.  1.55,  where  a  man  b}'  indenture  demised  Black- 
acre  to  A.,  Whiteaere  to  B.,  and  C4recnacre  to  C,  and  covenanted  with  them  and  each 
of  them  that  he  had  good  title, — each  might  maintain  an  action  for  his  particular 
damage  by  a  breach  of  that  covenant.  On  the  other  hand,  it  appears  from  several 
cases  that,  if  the  cause  of  action  be  joint,  the  action  should  be  joint,  though  the  interest 
he  several :  Coryton  v.  Lythebi/e,  2  Saund.  115;  Martin  v.  Crompe,  1  Ld.  Raym.  SiO ; 
Itllkinson  v.  Hall,  1  N.  C.  713,  1  vScott,  675.  In  the  present  case,  the  covenants  for 
breach  of  which  the  action  is  brought  are  such  as  to  give  the  covenantees  a  joint 
interest  in  the  performance  [720]  of  them  :  and  the  terms  of  the  indenture  are  such  that 
it  seems  clear  that  the  covenantees  might  have  maintained  a  joint  action  for  breach  of 
any  of  them.  Upon  this  point  the  case  of  Kitchen  v.  Biickly,  1  Lev.  109,  is  a  clear 
authority  :  and  the  case  of  Petrie  v.  Bunj,  3  B.  &  C.  353,  5  D.  &  R.  152,  shews  that, 
if  the  covenantees  could  sue  jointly,  they  are  bound  to  do  so."  [Willes,  J.  You  have 
to  make  out  that  this  covenant  is  not  severable ;  and,  next,  that,  assuming  it  to  be  a 
joint  covenant,  it  does  not  go  with  the  reversion.]  The  language  of  the  covenant,  as 
set  out  on  the  record,  is  joint.  If  tenants  in  common  may  join  in  an  action  of  this 
kind,  they  must  join  :  and  it  is  plain  from  Kitr.hin  v.  Buckley,  Sir  T.  Raym.  SO,  that 
they  apiy  join.  Whether  the  covenant  be  joint  or  several,  is  always  a  question  of 
intention.  Bradburne  v.  Hotfield,  14  M.  »fe  W.  559.  A  joint  covenant  with  tenants  in 
common  does  not  run  with  the  land  :  Roach  v.  JFadham,  6  East,  289. 

Maude,  contra  (a).  The  argument  on  the  part  of  the  tenant  assumes  this  to  be  a 
joint  interest.  That,  however,  is  a  fallacy.  In  Co.  Litt.  45  a.,  it  is  laid  down  [721] 
that,  "if  two  severall  tenants  of  several!  lands  joyne  in  a  lease  for  yeares  by  deed 
indented,  these  be  severall  leases,  and  severall  confirmations  of  each  of  them  from 
whom  no  interest  passeth,  and  worke  not  by  way  of  conclusion  in  any  sort,  because 
se\erall  interests  passe  from  them.  B.,  tenant  for  life  of  C,  and  he  in  the  remainder 
or  reversion  in  fee,  having  severall  estates  in  the  one  and  the  same  land,  joyne  in  a 
lease  for  yeares  by  deed  indented,  this  demise  shall  worke  in  this  sort ;  daring  the 
life  of  C.it  is  the'lease  of  B.  and  confirmation  of  him  in  the  reversion  or  remainder, 
and  after  the  decease  of  C.  it  is  the  lease  of  him  in  the  reversion  or  remainder,  and 
the  confirmation  of  B.  ;  for,  seeing  the  lessors  have  severall  estates,  the  law  shall  con- 
strue the  lease  to  move  out  of  both  their  estates  respectively,  and  every  one  to  let  that 
which  he  lawfully  may  let,  and  not  to  be  the  lease  onely  of  tenant  for  life,  and  the 
confirmation  of  him  in  the  remainder  or  reversion  :  neither  is  there  any  conclusion  in 
this  case,  as  shall  be  said  hereafter.  Tenant  for  life  and  he  in  the  remainder  in  fee 
made  a  lease  for  years  by  deed  indented  ;  the  lessee  was  ejected,  and  brought  an 
ejectione  firmse,  and  declai-ed  upon  a  demise  made  by  tenant  for  life  and  him  in 
remainder,  and,  upon  not  guilty  pleaded,  this  speciall  matter  was  found,  and  that 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were  as  follows  :— 

"  1.  That  the  declaration  shews  that  the  plaintiffs  are  entitled  to  sue  the  defen- 
dant on  the  covenants  to  repair  contained  in  the  lease  in  question  ;  the  reversion  in 
that  lease  having  been  at  the  time  of  the  breach,  as  is  admitted  in  the  plaintitts  : 

"  2.  That  the  reversion  of  the  whole  or  of  a  moiety  of  the  demised  premises  having 
been  at  the  expiration  of  the  lea.se  vested  in  the  plaintiffs  ;  and,  the  whole  of  the 
demised  premises  having  been  then  out  of  repair,  as  is  admitted,  the  plaintiffs  are 
entitled  to  recover  damages  for  the  non-repair  of  the  whole  or  of  a  moiety  of  the 
premises  : 

"  3.  That  the  plaintiffs,  being  the  representatives  of  the  surviving  covenantee,  are 
entitled  to  sue  on  the  covenants.  ' 
C.  P.  XXII.— 31* 
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tenant  for  life  was  living,  and  it  was  adjudged  against  the  plaintiff,  for,  during  the 
life  of  the  tenant  (as  hath  been  said),  it  is  the  lease  of  the  tenant  for  life,  and  therefore 
during  his  life  he  ought  to  have  declared  of  a  lease  made  by  him,  and  after  his  decease 
he  ought  to  declare  of  a  lease  made  by  him  in  remainder.  And  the  deed  indented 
could  be  no  estoppel  in  this  case,  because  there  passed  an  interest  in  them  both.  And 
whensoever  any  interest  passeth  from  the  party,  there  can  be  no  estoppel  against  him  : 
and  so  it  was  adjudged.  And  accordingly  it  was  adjudged  that,  [722]  where  tenant 
in  taile  and  he  in  the  remainder  in  fee  joined  in  a  grant  of  a  rent-charge  by  deed  in 
fee,  and  after  tenant  in  taile  died  without  issue,  the  grantee  distrained  and  avowed 
by  force  of  a  graunt  from  him  in  the  remainder,  and,  upon  non  concessit,  the  jury 
found  the  special  matter  ;  and  it  was  adjudged  for  the  avowant ;  for  every  one  granted 
according  to  his  estate  and  interest."  The  same  rule  is  laid  down  in  Rol.  Abr.  Graunts 
(G.),  pi." 2,  3.  [Byles,  J.  Does  it  appear  by  the  lease  here  that  the  lessors  were 
tenants  in  common  ?]  The  declaration  states  that  Henry  Thompson  and  his  wife  were 
tenants  in  common  in  fee,  in  right  of  the  wife,  of  one  undivided  moiety,  and  that 
Sarah  T.  Tesbmaker  was  tenant  in  common  of  the  other  undivided  moiety.  Where 
there  is  nothing  to  compel  the  court  to  assume  that  the  covenant  is  joint,  they  will 
not  do  so.  The  rule  as  laid  down  in  Co.  Litt.  45  a.,  is  also  laid  down  in  the  same 
terms  in  Sheppard's  Touchstone,  by  Preston,  p.  85,  and  in  Bac.  Abr.  Joint-Tenants  (K.). 
In  Eccledon  v.  Clipsliam,  1  Wms.  Saund.  153,  it  was  held  that,  though  a  covenant  be 
ioint  and  several  in  the  terras  of  it,  yet,  if  the  interest  and  cause  of  action  be  joint,  the 
action  must  be  brought  by  all  the  covenantees :  and,  on  the  other  hand,  if  the  interest 
and  cause  of  action  be  several,  the  action  may  be  brought  by  one  only.  And  see  the 
authorities  referred  to  in  the  note.  See  also  the  judgment  of  Williams,  J.,  in  Beer  v. 
Beer,  12  C.  B.  60,  80,  to  the  same  effect.  In  Sorshin  v.  Fark,  12  M.  &  W.  146,  158, 
Parke,  B.,  says :  "I  think  the  correct  rule  is  laid  down  by  Gibbs,  C.  J.,  in  the  case  of 
James  v.  Emery,  5  Price,  533,  with  the  qualification  stated  by  Mr.  Preston  in  the  note  in 
Sheppard's  Touchstone,  166.  That  rule  is  that  a  covenant  will  be  construed  to  be 
joint  or  several  according  to  the  interest  of  the  parties  appearing  upon  the  face  of  the 
deed,  if  the  words  are  [723]  capable  of  that  construction  ;  not  that  it  will  be  construed 
to  be  several  by  reason  of  several  interests,  if  it  be  expressly  joint.  Suppose  there 
were  a  covenant  with  A.  and  B.  jointly  that  a  certain  thing  should  be  done  by  the 
covenantor ;  both  of  those  persons  must  sue.  But,  where  it  appears  upon  the  face  of 
the  deed  that  A.  and  B.  have  several  interests,  they  must  sue  separately  ;  for,  though 
the  words  be  prima  facie  joint,  they  will  be  construed  to  be  several,  if  the  intei-est  of 
either  party  appearing  upon  the  face  of  the  deed  shall  require  that  construction." 
[Willes,  J.  The  difficulty  here,  to  my  mind,  is  one  of  pleading.  The  lease  is  not  set 
out  in  terms  :  it  would  have  been  much  more  satisfactory  if  it  had  been.  It  may  be 
that  the  court  may  feel  bound  to  assume  that  the  covenant  is  joint,  and  so  the  point 
which  you  are  novi'  arguing  (and  upon  which,  as  at  present  advised,  the  court  is 
inclined  to  agree  with  you,)  ma}'  not  arise.  As  the  declaration  now  stands,  I  do  not 
think  it  raises  the  point]  The  lease  is  in  court,  and  is  in  the  words  in  the  declaration. 
[Willes,  J.,  after  looking  at  the  lease,  observed  that  it  appeared  to  be  a  copyhold  title, 
and  that,  assuming  it  to  be  set  out  in  the  declaration  in  terms  (which  White  assented 
to),  the  question  would  be  raised  simpliciter.  Byles,  J.  The  lease  shews  that  the 
lessors  demised  according  to  their  several  estates.]  In  Seroante  v.  James,  10  B.  &  C. 
410,  5  M.  &  R.  299,  the  covenant  was  with  the  several  part-owners  of  the  vessel  and 
their  several  and  respective  executors,  &c.  Bayley,  J.,  there  says:  "The  covenants  in 
question  are  made  with  the  several  part-owners  of  the  vessel  and  their  several  and 
respective  executors,  administrators,  and  assigns  ;  which  latter  words  would  be  quite 
inoperative  if  the  right  to  sue  were  in  all  the  parties  jointly.  In  case  of  the  death  of 
one  part-owner,  by  the  words  of  the  covenant  his  personal  representative  [724]  might 
sue.  If  the  covenant  were  joint,  the  executor  of  the  survivor  only  could  maintain  an 
action ;  but  such  a  construction  would  be  quite  at  variance  with  the  words  their 
several  and  respective  cxecidms,  &c.  Again,  if  the  covenant  were  joint,  a  release  by  any 
one  would  defeat  an  action  brought  by  all,  an  inconvenience  that  the  several  parties 
might  wish  to  avoid.  For  these  reasons,  I  think  that  the  language  of  the  covenant  is 
several,  and  that  the  interests  of  the  parties  are  several,  and  consequently  that  the 
action  brought  by  all  jointly  cannot  be  maintained.  The  cases  cited  in  the  notes  to 
Eccleston  v.  Clipsham,  1  Wms.  Saund.  153,  shew  that  the  words  will  lie  distributed  so 
as  to  give  effect,  if  possible,  to  the  intention  of  the  parties  to  the  covenant.     This 


19C.  B  (N.  S.)725  THOMPSON    V.  HAKEWILL  971 

covenant,  it  is  submitted,  may  be  read  as  a  covenant  \yith  the  lessors  severally  and 
their  several  and  respective  heirs  and  assigns  ;  and,  if  so,  the  plaintirts  were  at  liberty 
to  sue  111  respect  of  their  several  interests.  Badelei/  v.  Vigurs,  i  Ellis  &  B.  71,  is  an 
anthority_to  the  same  effect.  In  Yates  (or  Gates)  v.  Cole,' 2  Brod.  &  B.  660,  5  J.  B. 
Moore,  5.54,  it  was  held  that  tenants  in  common  might  sne  in  covenant,  for  neglect  of 
repairs,  the  lessee  of  a  house,  who,  subsequently  to  'the  demise  but  before  the  breach 
alleged,  became  a  co-tenant  of  the  plaintiffs  in  the  .same  house. 

White,  in  reply.  The  question  is  one  of  construction,— whether  the  covenants  in 
this  indenture  are  joint  or  several ;  for  it  is  cleai-  from  the  language  of  the  court  in 
Foley  V.  Addenlironke,  4  (^.  B.  197,  that,  \vhere  tenants  in  common  mav  join,  they  must 
join.  Wherever  covenants  can  be  construed  to  be  joint,  convenience  requires  that 
they  should  be  so  construed.  In  Badelei/  v.  Fiffurs,  4  Ellis  &  B.  7  1,  the  whole  reversion 
had,  by  merger  and  otherwise,  come  to  "the  persons  who  sued.  No  case  is  to  be  found 
where  tenants  in  [725]  common  have  severed  in  suing  upon  a  covenant  to  repair. 
The  difficulties  which  would  result  from  such  a  course  are  patent:  different  juries 
might  give  different  damages  for  the  same  breach.  The  rule  as  laid  down  in  s.  315  of 
Littleton  was  acted  upon  in  Kitehin  v.  Buckley,  T.  Raym.  80,  and  in  Beer  v.  Beer, 
12  C.  B.  60,  81.  [Willes,  J.  The  course  which  the  argument  has  taken  seems  to 
have  reversed  your  position.  If  a  joint  covenant  with  tenants  in  common  will  run 
with  the  land,  the  defendant  is  piobably  entitled  to  judgment  on  this  demurrer; 
otherwise  not.  The  judgment  in  Foley  v.  Jddenbroke  raises  a  difficulty.  We  will,' 
therefore,  take  time  to  consider. 

Cur.  adv.  vult. 

Byles,  J.,  now  delivered  the  judgment  of  the  court  («) : — 

The  declaration  in  this  case  was  in  covenant  on  a  joint  lease  of  cert^iin  land  by  two 
tenants  in  common,  whereby  they  demised  the  land  according  to  their  several  estates  to 
the  lessee,  who  covenanted  with  them  and  their  respective  heirs  and  assigns  to  repair. 
It  then  deduced  a  title  to  the  plaintiffs  as  the  assignees  of  one  only  of  the  undivided 
shares,  traced  the  lease  to  the  defendant's  testator,  and  assigned  a  breach  by  him  of 
the  covenant  to  repair  in  the  time  of  the  plaintiffs. 

To  this  declaration  there  was  a  demurrer  ;  and  the  objection  taken  was  that  both 
the  tenants  in  common  of  the  reversion  at  the  time  of  the  breach  ought  to  have  joined 
as  plaintiffs  in  the  action. 

The  form  of  the  covenant  which  we  have  to  construe  renders  us  little  a.ssistance. 
It  was  suggested  that  the  words  "  heirs  and  assigns,"  being  in  the  plural,  assisted 
[726]  the  plaintiffs.  But  the  word  "  heirs  "  is  commonly  used  in  the  plural,  and  is 
satisfied  either  by  heirs  in  succession,  or  by  heirs  in  co-parcenery.  The  word  "  assigns  " 
imports  no  more  than  that  a  benefit  from  the  covenant  was  intended  to  the  assignees 
of  the  undivided  estates  in  the  reversion  ;  but,  whether  severally  or  jointly,  it  does 
not  help  us  to  discover.  The  word  "  respective  "  is  equally  appropriate,  whether  the 
respective  heirs  and  assigns  of  the  covenantees  are  to  join  or  sever  in  an  action.  On 
the  other  hand,  it  may  be  observed  that  the  covenant  is  with  "  the  lessors,"  and  not 
with  "  the  lessors  and  each  of  them." 

There  is  no  doubt  that  a  demise  by  tenants  in  common,  though  joint  in  its  terms, 
operates  as  a  separate  demise  by  each  tenant  in  common  of  his  undivided  share,  and  a 
confirmation  by  each  of  his  companions:  Eccleston  v.  Clipsharii,  1  Wms.  Saund.  153; 
'2  Rol.  Abr.  64  ;  Sheppard's  Touchstone,  by  Preston,  85  ;  Heatherley  v.  IVeston,  2  Wils. 
232.  And  there  is  also  no  doubt  that  the  covenants  in  a  lease  by  several  lessors  may 
be  construed  as  joint  or  several  in  respect  of  the  covenantees,  according  to  their 
interest  in  the  land  apparent  on  the  face  of  the  deed  :  Sorshie  v.  Park,  12  M.  &  W.  146. 

The  form  of  the  covenant  helping  us  little,  we  are  at  liberty  to  endeavour  to  gather 
the  intentions  of  the  parties  by  considering  the  conse([uenees  of  construing  this 
covenant  as  joint  or  several  in  respect  of  the  covenantees. 

The  interest  of  the  covenantees,  tenants  in  common,  in  a  covenant  of  this  nature 
may  be  of  four  kinds.  First,  the  covenantees  may  be  simply  joint^tenants  of  the 
covenant.  This  construction  of  the  covenant  is  attended  with  the  inconvenience,  that 
the  right  to  sue  vesting  in  the  survivor  and  his  representative,  real  or  personal,  may 
be  severed  from  the  estate  or  some  of  [727]  the  estates,  though  the  plaintiff',  at  law, 

(a)  The  case  was  argued  before  Willes,  J.  and  Byles,  J.,  at  the  sittings  in  banco 
after  Trinity  Term. 
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would  no  doubt  sue  as  trustee  for  the  owners  of  the  I'eversion  at  the  time  of  the 
breach.  Secondly,  the  covenant  may  be  split,  and  treated  as  several  covenants,  and 
runiiinu-  respectively  with  each  undivided  share  in  the  reversion  of  each  tenant  in 
common.  The  inconvenience  of  this  constiaiction  is  that  a  plurality  of  actions  will 
always  be  necessary,  which  plurality  might  cause  great  hardship  both  to  the  landlords 
and  to  the  tenant.  There  is  this  further  inconvenience,  that  the  damages  which  a 
jury  might  give  in  an  action  by  one  of  several  tenants  in  common  would  not  be  binding 
on  a  jury  in  another  action  at  the  suit  of  another  tenant  in  common,  who  therefore  in 
respect  of  another  interest  in  the  leversion  exactly  the  same  in  degree,  might  for  the 
same  breach  recover  damages  much  more  or  much  less.  Lastly,  there  is  this  incon- 
sistency that,  if  one  of  the  original  shares  should  be  split  up  into  two  tenancies  in 
common,  those  two  tenants  in  common  at  all  events  may  join  in  suing :  Kitchen  v. 
Buckli/,  1  Lev.  109.  Thirdly,  the  covenant  may  be  treated  as  one  entire  covenant 
running  not  with  undivided  shares  of  the  reversion,  but  with  the  whole  reversion. 
The  only  inconvenience  of  this  construction  is  that  no  action  will  lie  unless  the  owners 
of  the  entire  reversion  at  the  time  of  the  lireach  can  be  induced  to  join  as  plaintifis. 
It  is  clear  that  a  covenant  to  repair  may  run  with  the  entire  reversion  of  tenants  in 
common  :  Kitchen  v.  Biickly.  But  it  may  be  observed  that,  in  that  case,  the  covenants 
could  not  have  been  several,  as  the  demise  was  before  the  severance  of  the  reversion. 
Fourthly,  such  a  covenant  may  be  construed  as  a  covenant  in  suing  on  which  the 
tenants  in  common  may  join  or  sever  at  their  election.  And  the  language  of  the 
report  in  Kitchen  v.  Buckly,  is  in  favour  of  such  a  [728]  construction  where  the  sever- 
ance of  the  reversion  is  after  the  demise. 

We,  however,  are  now  called  on  to  decide  that  the  benefit  of  such  a  covenant  con- 
tained in  a  joint  demise  originally  made  by  tenants  in  common,  not  onlj'  may,  but 
must,  run  with  the  entire  reversion  ;  in  other  words,  that  tenants  in  common  so  situated, 
not  only  may,  but  mud,  join  as  plaintiffs  in  an  action  of  covenant. 

The  balance  of  convenience,  we  think,  inclines  in  favour  of  this  construction,  and 
is  also  sustained  by  the  authority  of  the  case  of  Foley  v.  Addenbrooke,  4  Q.  B.  197, 
where  the  court  of  Queen's  Bench  held  that  tenants  in  common  of  the  reversion  mud 
join  in  an  action  on  such  a  covenant  as  this  contained  in  a  lease  made  by  themselves 
jointly.  It  is  true  that  one  of  the  covenantees  there  did  not  on  the  face  of  the 
declai'ation  appear  to  have  had  an  interest  in  the  reversion  :  but  the  court  said  that 
they  must  assume  that  she  had,  and  on  that  assumption  pronounced  judgment.  The 
judgment,  therefore,  of  the  Queen's  Bench,  being  on  the  very  point  before  us,  must 
govern  our  decision. 

This  view  is  also  in  accordance  with  Littleton,  §  314,  that,  even  in  the  case  of  rent, 
where  the  thing  to  be  rendered  is  indivisible,  and  due  to  all,  tenants  in  common  must 
join.  The  section  of  Littleton  is  as  follows : — "  Also,  if  there  be  two  tenants  in 
common  of  certaine  land  in  fee,  and  thej'  give  this  land  to  a  man  in  taile,  or  let  it  to 
one  for  terme  of  life,  rendi'ing  to  them  yearely  a  certaine  rent,  and  a  pound  of  pepper, 
and  a  hawke  or  a  horse,  and  they  be  seised  of  this  service,  and  afterwards  the  whole 
rent  is  behind,  and  they  distraine  for  this,  and  the  tenant  maketh  rescouse  :  In  this 
case,  as  to  the  rent  and  pound  of  pepper  they  shall  have  two  assises  and  as  to  the 
hawke  or  the  hoise  but  one  assise.  And  the  reason  why  they  shall  [729]  have  two 
assises  as  to  the  rent  and  pound  of  pepper  is  this,  insomuch  as  they  were  tenants  in 
common  in  severall  titles,  and  when  they  made  a  gift  in  taile  or  lease  for  life,  saving 
to  them  the  reversion,  and  rendering  to  them  a  certaine  rent,  ifec,  such  reservation  is 
incident  to  their  reversion  ;  and  for  that  their  reversion  is  in  common,  and  by  several 
titles,  as  their  possession  was  before  the  rent  and  other  things  which  may  be  severed, 
and  were  reserved  unto  them  upon  the  gift,  or  upon  the  lease,  which  are  incidents  by 
the  law  to  their  reversion,  such  things  so  reserved  were  of  the  nature  of  the  reversion. 
And  in  so  much  as  the  reversion  is  to  them  in  common  by  severall  titles,  it  behoveth 
that  the  rent  and  the  pound  of  pepper,  which  may  be  severed,  be  to  them  in  common, 
and  by  severall  titles.  And  of  this  they  shall  have  two  assises,  and  each  of  them  in 
his  assise  shall  make  his  plaint  of  the  moietie  of  the  rent,  and  of  the  moietie  of  the 
Ijound  of  pepper.  But  of  the  hawke  or  of  the  horse,  which  cannot  be  severed,  they 
shall  have  but  one  assise,  for  a  man  cannot  make  a  plaint  in  an  assise  of  the  moietie 
of  a  hawke,  nor  of  the  moietie  of  a  horse,  &c.  In  the  same  manner  it  is  of  other 
rents  and  of  other  services  which  tenants  in  common  have  in  grosse  by  divers 
titles,  &c." 
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The  analogy  of  this  to  the  case  of  a  covenant  with  two  tenants  in  common  to 
repair  a  bouse,  in  every  brick  whereof  they  are  jointly  interested,  and  more  especially 
to  such  a  covenant  to  repair  after  notice,  is  too  striking  to  require  further  illustration. 

We  accordingly  give  our  judgment  for  the  defendant. 

Judgment  for  the  defendant  (a). 

(a)  The  declaration  was  afterwards  amended  as  follows,  the  name  of  Harry  William 
Busk  being  added  as  a  plaintiff, — "  For  that  Heary  Thompson  and  Judith  his  wife, 
[730]  at  the  time  of  the  making  of  the  demise  hereinafter  mentioned,  were  seised  in 
fee  as  tenants  in  common  in  right  of  the  said  Judith  Thompson,  and  at  the  \W11  of  the 
loi-ds  of  the  manor  of  Edmonton,  Bowesford,  Paul's  House,  and  Darnford,  in  the 
county  of  Middlesex,  according  to  the  custom  of  the  said  manor,  of  one  undivided 
moiety  of  and  in  a  messuage  and  land  at  Edmonton,  in  the  said  county,  and  Sarah 
Thomasin  Teshmaker  was  at  the  time  of  the  making  of  the  said  demise  seised  in  fee 
as  tenant  in  common,  at  the  will  of  the  said  lords,  according  to  the  custom  of  the  said 
manor,  of  the  other  undivided  moiety  of  and  in  the  said  messuage  and  land,  the  said 
messuage  and  land  being  a  customary  tenement  of  the  said  manor  demiseable  by  copy 
of  court  roll  by  the  lords  of  the  said  manor,  at  their  will,  to  persons  willing  to  take 
the  same  in  fee-simple,  to  hold  at  the  will  of  the  said  lords,  according  to  the  custom 
of  the  said  manor ;  and  thereupon  the  said  Henry  Thompson  and  Judith  Thompson 
and  Sarah  T.  Teshmaker,  being  so  seised,  demised  the  said  messuage  and  land  to  John 
Coble}-  by  a  deed  duly  executed  by  them,  and  also  duly  executed  by  the  said  .John 
Cobley,  bearing  date  the  17th  day  of  January,  1793,  and  which  deed  was  in  the  words 
and  figures  following,  that  is  to  say  [here  the  deed  was  set  out] :  Averment  that, 
after  the  making  of  the  said  lease,  and  during  the  continuance  of  the  said  term,  divers 
other  buildings  and  fences  were  erected,  built,  and  set  up  upon  the  said  demised 
premises  by  the  said  John  Cobley  ;  and  afterwards,  and  during  the  said  term  all  the 
estate  and  interest  of  the  said  John  Cobley  in  the  said  messuage  vested  in  the  said 
Richard  Monkhouse  by  assignment :  that,  after  the  making  of  the  said  lease,  the  said 
Henry  Thompson  died,  leaving  the  said  Judith  Thompson  and  Sarah  T.  Teshmaker 
him  surviving :  and  afterwards,  and  during  the  said  term,  the  said  Judith  Thompson 
died  ;  and  by  divers  deeds,  covenants,  admissions,  and  conveyances  in  the  law,  all  the 
estate  and  interest  of  the  said  Henry  Thompson  and  -Judith  Thompson  and  of  the  said 
Sarah  T.  Teshmaker  of  and  in  the  said  demised  premises,  and  the  whole  of  the  rever- 
sion in  the  said  lease,  became  during  the  said  term  vested  in  the  plaintiflf's,  who  became 
and  were  seised  of  the  same  in  fee,  and  at  the  will  of  the  lords  of  the  said  manor, 
according  to  the  custom  thereof :  that  all  things  had  been  done  and  had  happened, 
and  all  periods  of  time  had  elapsed  [731]  necessary  to  entitle  the  plaintiffs  to  sue  the 
defendants  on  the  covenants  in  the  said  lease,  and  to  bring  this  action,  and  before  this 
suit  and  whilst  the  said  Richard  Monkhouse  was  assignee  as  aforesaid,  and  whilst  the 
said  reversion  was  vested  in  the  plaintiffs  as  aforesaid,  the  said  lease  expired,  ended, 
and  determined  :  Breach,  that  the  said  Richard  Monkhouse  in  his  life-time,  after  he 
became,  and  whilst  he  was  assignee  as  aforesaid,  and  after  the  said  reversion  came  to 
and  whilst  it  was  vested  in  the  plaintiffs  as  aforesaid,  and  during  the  continuance  of 
the  said  demise,  suffered  the  said  messuage  and  the  buildings  and  fences  which  were 
then  erected  and  set  up  upon  the  said  demised  premises  to  be  and  remain  greatly  out 
of  repair  for  want  of  needful  and  necessary  reparations  and  amendments,  contrary  to 
the  said  covenants  in  the  said  lease  :  And  that  at  the  end,  expiration,  and  determina- 
tion of  the  said  lease  as  aforesaid,  the  said  Richard  Monkhouse  in  his  life-time  did  not 
surrender  or  yield  up  the  said  messuage  and  demised  premises  with  the  buildings  then 
erected  upon" the  same,  or  any  part  thereof,  well  or  sufficiently  repaired  or  upheld  or 
kept  according  to  the  covenant  in  the  said  lease,  nor  did  he  surrender  or  yield  up  the 
same,  or  any  part  thereof,  with  the  fixtures,  or  any  of  them,  which  during  the  said 
lease  had  been  affixed  or  set  up  in  or  about  the  said  demised  premises,  in  good  plight 
or  condition,  reasonable  wear  and  use  thereof  excepted  ;  but  the  said  Richard  Monk- 
house  surrendered  and  yielded  up  the  said  messuage,  buildings,  premises,  and  fixtures 
greatly  out  of  repair,  and  in  a  very  ruinous  and  bad  condition,  reasonable  wear  and 
use  excepted,  contrary  to  the  said  covenant  in  the  said  lease  :  Claim,  20001. 
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[732]     Gaved  v.  Martyn.     June  3rd,  1865. 

[S.  C.  34  L.  J.  C.  P.  353  ;   13  L.  T.  74 ;    11  Jur.  N.  S.  1017  ;    14  W.  R.  62. 
Distinguished,  Ivimey  v.  Stacker,  1866,  L.  R.  1  Ch.  409.] 

1.  One  who  by  lease  or  by  licence  from  the  owner  of  the  soil  has  the  right  of  digging 
and  working  clay  (or  minerals)  thereunder,  has  such  an  interest  in  the  soil  as  will 
entitle  him  to  claim  under  the  Prescription  Act,  2  &  3  W.  4,  c.  71,  a  right  to  the 
flow  of  water  over  the  surface,  by  a  twenty  years'  user. — 2.  A  right  to  the  flow  of 
water  along  an  artificial  cut  over  the  soil  of  another  cannot  be  acquired  under  the 
Prescription  Act,  2  &  3  W.  4,  c.  71,  unless  the  circumstances  under  which  the  cut 
was  made  shew  that  it  was  intended  to  lie  of  a  permanent  character. — 3.  H.  occupied 
day-works,  and,  for  the  more  convenient  use  of  them,  in  1830,  under  an  agreement 
with  one  G.  (with  the  consent  of  G.'s  landlord),  made  a  leat  or  artificial  cut  for  the 
purpose  of  conducting  water  from  a  brook  flowing  ovei'  the  land  in  G.'s  occupation, 
to  his  works.  The  plaintitt'  in  1835  succeeded  H.  in  the  occupation  of  the  clay- 
works,  and  continued  for  upwards  of  twenty  years,  without  interruption,  the  enjoy- 
ment of  the  leat :  Held  that,  notwithstanding  the  plaintiff  had  no  notice  of  the 
agreement  between  H.  and  G.,  there  was  evidence  from  which  the  jury  might  find 
that  the  plaintift'  had  not  enjoyed  the  stream  for  twenty  years  as  of  rujht. — 4.  The 
rights  of  tin-bounders  according  to  the  customary  law  of  Cornwall  to  the  use  of 
water  within  their  tin-bounds,  for  the  purpose  of  streaming  their  tin,  will  not  prevent 
the  acquisition  by  another  of  a  prescriptive  right  under  the  2  &  3  W.  4,  c.  71,  to 
the  enjoj-ment  of  the  water  by  a  twenty  years'  user  :  nor  will  this  right  be  afl'ected 
by  an  agreement  with  the  tin-bounders  for  a  money  payment  to  abstain  from 
fouling  the  water  by  streaming  their  tin  therein. 

This  was  an  action  for  obstructing  the  plaintiff  in  the  enjoyment  of  his  alleged 
right  to  certain  water-courses. 

The  first  count  of  the  declaration  stated  that,  before  and  at  the  time  of  the  griev- 
ances thereinafter  mentioned,  the  plaintiff'  was  and  is  possessed  and  is  the  occupier  of 
certain  land  and  premises  called  Carrancarrow,  in  the  parish  of  St.  Austell,  in  the 
county  of  Cornwall,  and  was  and  is  entitled  to  have  the  water  of  a  certain  stream  or 
watercourse  flow  by  the  aid  or  means  of  a  launder  or  water-carrier  of  the  plaintift", 
part  of  which  launder  or  water-carrier  was  and  of  right  ought  to  be  and  remain,  and 
which  the  plaintift'  was  entitled  to  have  and  to  have  remain,  upon  certain  premises  of 
the  defendant  towards,  to,  through,  over,  and  along  the  said  land  and  premises  of  the 
plaintiff',  without  being  diverted  or  obstructed  by  the  defendant  as  thereinafter  men- 
tioned :  Yet  the  defendant,  on  divers  occasions,  took,  removed,  and  carried  away  the 
said  launder'  or  water-carrier,  and  diverted  and  obstructed  the  water  of  the  said  stream 
or  watercour-se  from,  aird  prevented  it  from  flowing  through,  to,  over,  and  along  [733] 
the  said  land  and  premises  of  the  plaintiff' ;  whereby  the  plaintiff  was  deprived  of  the 
use  of  the  said  water-,  and  was  prevented  from  using  the  same  in  divers  lawful  ways, 
and  for  the  purpose  of  working  certain  clay-wor'ks  of  the  plaintift  in  and  upon  his  said 
laud  in  the  way  of  his  business  as  a  claj'-wor'ker,  aird  was  greatly  damaged  in  the  way 
of  his  said  business,  and  in  the  enjoyment  of  his  said  land,  and  the  said  launder  or 
water--carr'ier  of  the  plairrtiff'  was  also  greatly  injured. 

The  second  count  stated  that  the  plaintift'  was  arrd  is  possessed  and  is  the  occupier 
of  certairr  land  and  pr-emises  as  in  the  first  count  particularly  described,  and  was  and 
is  entitled  to  have  the  water  of  a  certain  stream  or  watercourse  flow  by  the  aid  and 
means  of  another  launder  or  water'-carrier  of  the  plaintift'  towards,  to,  through,  over, 
and  along  the  said  land  and  premises  of  the  plaintiff,  without  being  diverted  or 
obstructed  by  the  defendant  as  thereinafter  mentioned  :  Yet  the  defendant,  on  diver-s 
occasions,  took,  removed,  and  cari'ied  away  the  said  launder  or  water-carrier,  and 
diverted  and  obstructed  the  water  of  the  said  str'cam  or  water'cour-se  from,  and  pre- 
vented it  fi'om  flowing  thr-ough,  to,  over,  and  along  the  said  land  and  premises  of  the 
plaintiff;  whereby  the  plaintiff  was  deprived  of  the  use  of  the  said  water,  and  was 
prevented  from  using  the  same  in  divers  lawful  ways,  and  for  the  purpose  of  workiirg 
certain  clay-works  of  the  plaintiff  irr  and  upon  his  said  land,  in  the  way  of  his  business 
as  a  clay-worker-,  and  was  greatly  damaged  in  the  way  of  his  said  business,  arrd  in  the 
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enjoyment  of  his  said  land  ;  and  the  said  launder  or  water-carrier  of  the  plaintiff  was 
also  greatly  injured. 

The  third  count  stated  that  the  plaintiff  was  and  is  possessed  and  is  the  occupier 
of  certain  land  and  premises  as  in  the  first  count  particularly  described,  and  [734]  near 
to  a  certain  brook  called,  to  wit,  Coxbarrow  Brook,  and  that  long  before  and  until  and 
at  the  time  of  the  committing  of  the  grievances  thereinafter  mentioned  a  great  part 
of  the  water  of  the  said  brook  did  of  right  run  and  flow,  and  of  right  ought  to  have 
run  and  flowed,  and  still  of  right  ought  to  run  and  flow  therefrom  into  and  along  a 
certain  leat  or  channel,  and  thence  unto,  into,  by,  along,  through,  and  over  the  said 
land  and  premises  of  the  plaintiff:  Yet  the  defendant^  well  knowing  the  premises, 
diverted  and  prevented  the  water  of  the  said  brook,  which  of  right  ought  to  have  run 
and  flowed,  and  might  and  otherwise  would  have  run  and  flowed,  into  and  along  the 
said  leat,  unto,  by,  along,  into,  through,  and  over  the  said  land  and  premises  of  the 
plaintiff;  whereby  the  plaintiff  was  deprived  of  the  use  of  the  said  water,  and  was 
prevented  from  using  the  same  in  divers  lawful  ways  and  for  the  purpose  of  working 
certain  clay-works  of  the  plaintift'  in  and  upon  the  said  land,  in  the  way  of  his  said 
business  as  a  clay-worker,  and  was  greatly  damaged  in  the  way  of  his  said  business, 
and  in  the  enjoyment  of  his  said  land  (a). 

There  were  other  two  counts,  for  trespasses  on  Carrancarrow,  which  became 
immaterial. 

The  defendant  pleaded, — first,  to  the  first,  second,  and  third  counts,  not  guilty, — 
secondly,  to  the  first  count,  that  the  plaintiff  was  not  nor  is  he  entitled  to  have  the 
water  of  the  said  stream  oi-  watercourse  flow  by  the  aid  and  means  of  the  said  launder 
or  water-carrier  part  of  which  the  plaintiff  was  entitled  to  have  [735]  and  to  have 
remain  upon  the  said  premises  of  the  defendant,  towards,  to,  through,  over,  and  along 
the  said  land  and  premises  of  the  plaintiff',  as  in  the  said  first  count  alleged, — thirdly, 
to  the  second  count,  that  the  plaintiff  was  not  nor  is  he  entitled  to  have  the  water  of 
the  said  stream  or  watercourse  flow  by  the  aid  and  means  of  the  said  launder  or  water- 
carrier  of  the  plaintiff  in  the  said  second  count  mentioned,  towards,  through,  over,  and 
along  the  said  land  and  premises  of  the  plaintiff,  as  in  the  said  second  count  alleged, 
— fourthly,  to  the  third  count,  that  a  great  part  of  the  water  of  the  said  brook  did  not 
of  right  run  and  flow,  nor  ought  of  right  to  run  and  flow  therefrom  into  and  along 
the  said  leat  or  channel  unto,  into,  by,  along,  through,  and  over  the  said  land  and 
premises  of  the  plaintiff,  as  in  the  said  third  count  alleged, — fifthly,  to  the  fourth  and 
fifth  counts,  payment  of  .51.  into  court. 

The  plaintiff  took  issue  on  the  first  foui-  pleas,  and  replied  to  the  last  damages 
ultra. 

The  cause  was  tried  before  Channell,  B.,  at  the  Summer  Assizes  for  Cornwall  in 
1864.  The  facts  which  appeared  in  evidence  were  as  follows : — The  plaintiff,  John 
Gaved,  was  tenant  and  occupier  under  Lord  Mount-Edgecumbe  of  certain  clay-works 
in  the  parish  of  St.  Austell,  in  the  county  of  Cornwall,  called  the  Carrancarrow  clay- 
works,  which  he  had  occupied  since  the  year  1835.  In  18.5-5,  the  defendant  became, 
by  purchase,  the  owner  of  the  adjoining  land  of  Goonamarth,  in  the  parish  of  St. 
Mewan,  in  which  also  there  was  a  sett  for  working  china-clay,  of  which  one  Higman 
was  the  grantee.  Mr.  Trevanion  was  the  former  owner  of  Goonamarth,  and  the  sett 
to  Higman  was  granted  by  his  trustees.  In  addition  to  the  clay-setts  above  men- 
tioned, there  was  an  antient  tin-stream  work,  called  Cawn  stream  work,  held  and 
worked  under  antient  customary  tin-bounds,  extending  over  [736]  parts  of  each  of 
the  above-named  estates  of  Carrancarrow  and  Goonamarth.  One  Edward  Hooper 
was  until  about  twelve  years  ago  in  possession  of  the  working  of  this  tin-stream  work, 
and  also  tenant  of  the  "farm  of  Carrancarrow  under  the  Earl  of  Mount-Edgecumbe, 
which  farm  extended  as  far  as  the  plaintiff's  clay-works. 

Two  leats  or  streams,  one  coloiu-ed  hrcnm  on  the  plan,  and  called  the  "  foul-water 
leat,"  the  other  of  clear  water,  coloured  f/reen  on  the  plan,  supplied  water  to  the 
plaintiff''s  works,  and  both  were  essential  for  their  carrying  on.  There  was  also  a 
stream  called  "  the  brook,"  coloured  blue  on  the  plan,  from  which  the  foul  leat  derived 

(a)  The  following  particular  was  delivered  pursuant  to  a  judge's  order,— 
"  The  third  count  of  the  declaration  in  this  action  relates  to  a  leat  called  the  foul- 
water  leat  flowing  out  of  the  Coxbarrow  Brook,  at  a  point  between  the  two  launders 
mentioned  in  the  first  and  second  counts." 
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all  its  supply.  The  clear- water  leat  derived  its  supply  from  several  sources, — partly 
from  "  the  old  woman's  house,"  and  from  an  adit  near  thereto  driven  by  the  plaintiff 
in  1836,  and  partly  from  an  artificial  cut  from  the  tin-tye  near  the  old  Cawn  Clay- 
works  made  in  lf>32.  From  this  tye  the  water  had  always  flowed  down  to  the 
Carrancarrow  Clay-works  since  1S37.  The  plaintiff  continued  to  use  this  water  till 
the  defendant  came,  in  18.55.  The  upper  launder  was  put  up  in  1842,  to  prevent  the 
clear  water  from  mixing  with  the  foul  water  of  the  brook.  The  water  then  flowed 
direct  from  the  tye  down  the  leat  to  the  Carrancarrow  works.  About  the  year  1852, 
an  alteration  was  m;ide  in  the  leat,  the  uncoloured  part  of  it  being  abandoned,  and 
the  coloured  part  adopted.  The  pait  abandoned  was  used  by  one  Wheeler,  who  had 
other  clay-works  in  the  neighbourhood,  and  who  obtained  his  supply  of  water  from 
a  point  higher  up  than  the  plaintiff's,  taking  it  over  the  brook  at  the  same  point, 
but  at  a  higher  level  than  the  plaintitl's.  The  water  continued  to  flow  to  the  plaintiff's 
works  through  this  leat  until  18G3,  when  the  acts  complained  of,  viz.  the  removal  of 
the  launders  [737]  and  the  diversion  of  the  stream  by  the  defendant,  took  place. 

When  the  defendant  became  possessed  of  his  estate,  in  1855,  he  claimed  from  the 
plaintiff  201.  a  year  for  the  use  of  the  water  :  but  the  plaintiff'  refused  to  pay  it. 

The  tin-bounds  were  worked  by  Edward  Hooper  in  1852,  Hooper  being  at  that 
time  also  the  tenant  of  Carrancarrow  farm.  They  were  customary  tin-bounds.  In 
that  \-ear  Hooper  told  the  plaintiff  that,  unless  he  paid  him  for  stopping  the  streaming, 
he  would  foul  the  water,  and  stop  the  clay-works.  The  plaintiff  agreed  to  give  him 
11.  per  quarter  not  to  stream,  and  paid  that  sum  for  three  quarters,  when  he  refused 
to  pay  any  more.  The  plaintiff'  had  a  licence  to  dig  clay  under  Hooper's  farm.  The 
lower  launder  was  put  in  by  Edward  Hooper  shortly  after  the  Carrancarrow  Clay- 
works  were  begun,  in  1830.  It  also  appeared  that  the  course  of  the  clear- water  leat 
had  been  twice  varied. — once  in  consequence  of  the  banks  of  the  brook  being  washed 
away  in  a  storm,  and  once  for  the  convenience  of  an  adjoining  occupier. 

The  accompanying  plan  shews  the  position  of  the  several  streams,  and  of  the 
plaintiff's  and  defendant's  works  respectively.  Its  description  by  the  surveyor  who 
made  it,  so  far  as  is  material,  was  as  follows  : — The  straight  green  line  represents  an 
old  tin-tye  (an  open  adit) :  it  extends  into  the  brook  The  dotted  green  line  repre- 
sents an  under-ground  conduit,  continuing  the  leat,  which  afterwards  becomes  open, 
and  flows  down  to  the  Carrancarrow  works.  Water  flows  into  this  leat  from  "  the 
old  woman's  house."  The  brown  line  shews  an  open  leat  running  down  to  Carran- 
carrow works.  The  upper  launder  crosses  the  brook,  and  was  placed  for  the  purpose 
of  carrying  the  water  over  the  brook  in  a  pure  state,  the  brook  being  fouled  by  works. 
[738]  The  channel  of  the  leat  throughout  is  artificial.  The  dotte^l  red  line  marks 
the  tin-bounds,  extending  into  both  estates,  viz.  Lord  Mount-Edgecumbe's  and  Mr. 
Trevanian's. 

On  the  part  of  the  defendant,  it  was  submitted  that  there  was  no  evidence  of  the 
plaintiff's  right  to  either  of  the  watercourses  claimed,  both  being  artificial,  and  their 
origin  shews  :  that  his  claim  had  been  contested  since  1855  ;  that  he  was  not  such^an 
occupier  as  could  gain  a  right  by  user  under  the  Prescription  Act,  2  &  3  W.  4,  c.  71  ; 
and  that  the  alterations  in  the  course  of  the  clear-water  leat  and  the  payments  to 
Hooper  for  the  use  of  the  water  from  the  tin-tye,  were  fatal  to  the  right. 

Witnesses  were  called  on  the  part  of  the  defendant  to  prove  that  before  the  leat 
was  cut  to  Hooper's  works  (the  Carrancarrow  works),  it  was  agreed  between  him  and 
the  then  occupier  of  Goonamarth  (Geach)  that  he  might  make  it,  subject  to  the  pay- 
ment of  a  peppercorn  or  a  furze-prickle  by  way  of  acknowledgment,  and  subject  to  the 
right  of  the  occupiers  of  Goonamarth  to  divert  the  water  for  their  own  use  when 
necessary.  . 

The  following  are  the  questions  which  were  put  by  the  learned  Baron  to  the  jury, 
with  their  answers  theieto  : —  i  ri      i. 

"  First,— Was  the  foul-water  leat  cut  from  the  brook  with  the  consent  of  Geach, 
and  under  the  terms  and  conditions  spoken  to  by  the  two  Geaches ;  or  was  it  done 
by  Hooper,  of  right,  without  any  agreement? 

"  Answer.     It  was  with  the  consent  of  Geach. 

"Secondly,— Was  there  a  cutting  off'  of  the  water  from  the  leat  on  one  or  more 
occasions  when  water  in  the  brook  was  scarce ;  and,  if  so,  was  that  done  ni  virtue  of 
the  condition  to  that  eff'ect  originally  imposed,  or  done  in  assertion  of  the  general 
right  to  have  the  water  flow  down  the  brook  ? 
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[739]  "  Answer.     There  was,  for  both  reasons. 

"Thirdly, — Is  the  water  in  the  part  of  the  leat  above  the  lower  launder  derived 
altogether  from  the  sources  of  supply  above  the  upper  launder,  or  is  it  partially  so 
derived  and  partially  derived  from  springs  and  sources  of  supply  between  the  upper 
and  lower  launders  ? 

"Answer.     Partially  from  both  sources. 

"Fourthly, — Have  the  plaintiff  and  those  through  whom  he  claims  had  the 
uninterrupted  enjoyment  of  the  two  leats,  or  of  either  of  them,  as  of  right,  for  more 
than  twenty  year-s,  without  interruption  ? 

"Answer.  They  have  had  uninterrupted  possession  of  the  leat  coloured  green,  from 
the  upper  launder  downwards ;  but  have  not  had  uninterrupted  possession  of  the  foul 
leat  too 

"Fifthly, — Was  the  payment  of  41.  a  year  to  Hooper  a  payment  made  for  the  right 
to  have  the  water  ^  or  was  it  a  payment  only  in  consideration  of  Hooper  not  fouling 
by  using  it  for  streaming  of  tin  ? 

"Answer.     Only  for  the  purpose  of  preventing  Hooper  from  fouling  it." 

The  learned  Baron  thereupon  directed  a  verdict  to  -be  entered  for  the  plaintiff  on 
the  first  and  second  counts,  and  for  the  defendant  on  the  third  count, — reserving  leave 
to  either  side  to  move. 

Mont<ague  Smith,  Q.  C,  for  the  plaintiff,  in  Michaelmas  Term  last,  obtained  a  rule 
calling  upon  the  defendant  to  shew  case  why  the  verdict  found  for  him  on  the  third 
count  should  not  be  set  aside,  and  a  verdict  entered  thereon  for  the  plaintiff,  on  the 
ground  that  the  agreement  proved  by  the  witnesses  Geach,  and  the  cutting  off  the 
water  found  by  the  jury,  did  not  destroy  or  affect  the  enjoyment  of  the  plaintiff  since 
1836 ;  or  why  there  should  not  be  a  new  trial  on  the  [740]  ground  of  misdirection  on 
the  part  of  the  learned  judge,  in  erroneouslj^  directing  the  jury  on  the  effect  of  the 
agreement,  and  in  directing  them  that  the  agreement,  if  believed  by  them,  would 
render  the  plaintiff's  enjoyment  an  enjoyment  not  of  right ;  and  also  on  the  ground 
that  the  verdict  was  again.st  the  evidence. 

Karslake,  Q.  C,  on  the  same  day,  on  behalf  of  the  defendant,  obtained  a  rule 
calling  upon  the  plaintiff  to  shew  cause  why  the  verdict  found  for  him  on  the  first  and 
second  counts  should  not  be  set  aside,  and  a  verdict  entered  for  the  defendant,  on  the 
grounds, — first,  that  the  plaintiff  was  a  mere  licensee,  and  had  no  possession  of  the 
water  to  enable  him  to  maintain  this  action, — secondly,  that  the  user  of  the  water  by 
the  plaintiff  was  contentious  since  the  year  185-5,  and  that  no  proof  was  given  by  him 
of  any  enjoyment  of  the  water  for  twenty  years  as  of  right, — thirdly,  that,  the  water- 
courses in  question  being  altogether  artificial,  no  right  to  continue  to  receive  their 
flow  could  be  acquired  by  the  plaintiff", — fourthly,  that  the  plaintiff,  not  being  under 
the  circumstances  able  to  acquire  a  right  to  the  water  in  the  tin-tye  as  against  the 
tin-bounder,  was  incapable  of  acquiring  the  right  at  all  :  or  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  the  evidence. 

Karslake,  Q.  C,  and  Finder,  shewed  cause  against  the  plaintiff's  rule.  There  was 
no  such  enjoyment  of  the  leat  by  the  plaintiff  and  those  under  whom  he  claims  as  to 
give  him  a  right  to  an  easement  under  the  2nd  section  of  the  2  &  3  W.  4,  c.  71. 
That  section  enacts  that  "  no  claim  which  may  be  lawfully  made  at  the  common  law, 
by  custom,  prescription,  or  grant,  to  any  way  or  other  easement,  [741]  oi'  to  any 
watercourse,  or  the  use  of  any  water,  to  be  enjoyed  or  derived  upon,  over,  or  from 
any  land  or  water  of  our  said  loid  the  king,  &c.,  when  such  way  or  other  matter  as 
lastly  hereinbefore  mentioned  shall  have  been  actuallj'  enjoj'ed  by  any  person  claiming 
right  thereto  without  interruption  for  the  full  period  of  twenty  years,  shall  be  defeated 
or  destroyed  by  shewing  only  that  such  way  or  other  matter  was  first  enjoyed  at  any 
time  prior  to  such  period  of  twenty  years  ;  but  nevertheless  such  claim  may  be  defeated 
in  anv  other  way  by  which  the  same  is  now  liable  to  be  defeated  ;  and,  where  such 
way  or  other  matter  as  herein  last  before  mentioned  shall  have  been  -so  enjoyed  as 
aforesaid  for  the  full  period  of  forty  years,  the  right  thereto  shall  be  deemed  absolute 
and  indefeasible,  unless  it  shall  appear  that  the  same  was  enjoyed  by  .some  consent  or 
agreement  expressly  given  or  made  for  that  purpose  by  deed  or  writing."  There  has 
been  no  such  enjoyment  of  the  foul-water  leat,  which  is  the  subject  of  the  third  count, 
as  to  give  the  right  mentioned  in  the  statute.  It  was  a  cut  from  a  natural  stream, 
the  origin  of  which  cut  is  shewn  :  it  was  made  by  Hooper,  the  then  occupier  of  the 
Carrancarrow  Clay-works,  in  the  year  1830;   and,  though  the  plaintiff  had  the  use  of 
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it  from  the  time  he  succeeded  Hooper  down  to  1855,  his  enjoyment  since  that  time 
has  been  subject  to  repeated  interruptions.  And  the  evidence  shews  that  at  no  time 
had  he  an  exclusive  enjoyment  The  enjoyment  under  the  statute  must  be  as  of 
right,  as  well  as  without  interruption.  And  here  it  was  only  by  parol  licence.  In 
Gale  on  Easements,  3rd  edit.  1 16,  n.  (e),  it  is  said  that  "  any  occurrence  during  either 
the  shorter  or  longer  period,  inconsistent  with  the  continuous  enjoyment  of  the  ease- 
ment claimed  as  an  ease /runt  and  as  of  rir/ht,  is  fatal  to  a  claim  under  this  section  [s.  2], 
:xs,  for  instance,  unity  of  possession  [742]  at  any  part  of  the  period  {Onley  v.  Gardiner, 
4  M.  &  \Y.  499),  or  permission  asked  at  any  time  during  the  period  (Monmouth  Canal 
Company  v.  Harford,  1  C.  M.  &  R.  614 ;  Beaslei/  v.  Clarke,  2  X.  C.  705,  3  Scott,  258  ; 
per  cur.  in  TicJcle  v.  Broun,  4  Ad.  &  E.  383,  6  N.  &  M.  230),  or  an  agreement,  whether 
written  or  verbal,  made  at  any  time  within  the  period  (Tickle  v.  Brrnvn),  or  any  other 
fact  shewing  that  at  any  time  during  the  period  the  enjoyment  could  not  then  have 
been  as  of  right :  IVarhurton  v.  Parke,  2  Hurlst.  &  N.  64.  All  such  matters  are 
admissible  in  eWdence  upon  a  simple  traverse  of  the  enjoyment  as  of  right  and  without 
interruption." 

Coleridge,  Q.  C,  and  Bullar,  in  support  of  the  rule.  Whatever  may  have  been 
the  position  of  other  parties,  the  plaintiff  clearly  gained  a  right  to  the  water  mentioned 
in  the  third  count  by  an  uninterrupted  enjoyment  as  of  right  from  1835,  when  he  first 
obtained  a  sett  of  the  Carrancarrow  Clay-works,  down  to  the  year  18-55.  [Byles,  J. 
The  plaintiff's  user  following  an  user  which  was  permissive  only,  could  he  acquire  a 
right  ?]  The  plaintiff  did  not  come  in  under  Hooper.  He  succeeded  Hooper  in  the 
occupation  of  the  clay-works  ;  but  he  came  in  under  Lord  Mount-Edgecumbe.  There 
was  no  proof  that  the  "  furze-prickle  "  had  ever  been  demanded  of  him  :  and  he  could 
not  be  in  an}'  way  affected  bv  Hooper's  arrangement  with  Geach.  [Byles,  J.  How 
do  you  shew  an  enjoyment  for  twenty  years  next  before  action  brought  ?]  There  was 
no  interruption  acquiesced  in.  [Karslake,  Q.  C  The  defendants  rely  on  the  user 
being  permissive  only,  and  not  as  of  right.  Byles,  J.  The  jury  have  found  that  the 
enjoyment  was  not  as  of  right.]  That,  it  is  submitted,  was  not  a  question  for  them  : 
there  was  no  evidence  to  go  to  the  jury.  In  Tickle  v.  Brown,  4  \d.  [743]  &  E.  369, 
6  X.  &  M.  230,  it  was  held  that  the  words  "enjoyed  by  any  person  claiming  right" 
applied  to  easements,  in  the  2  &  3  W.  4,  c.  71,  s.  2,  and  "enjoyment  thereof  as  of 
light,"  in  s.  5,  mean  an  enjoyment  had,  not  secretly  or  by  stealth,  or  by  tacit  suffer- 
ance, or  by  permission  asked  from  time  to  time,  on  each  occasion,  or  on  many  ;  but 
an  enjoyment  had  openly,  notoriously,  without  particular  leave  at  the  time,  by  a 
person  claiming  to  use  without  danger  of  being  treated  as  a  trespasser,  as  a  matter  of 
right,  whether  the  light  so  claimed  shall  be  strictly  legal,  as  by  prescription  and 
adverse  user,  or  by  deed,  or  shall  have  been  merely  lawful  so  far  as  to  excuse  a  trespass. 
Here,  there  was  abundant  evidence  that  the  use  of  this  water  was  claimed  and  enjoyed 
by  Gaved  openly  and  notoriously,  as  owner,  and  not  by  permission  of  anybody. 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  This  was  an 
action  to  recover  damages  for  an  interference  with  the  plaintiff's  right  to  a  stream  or 
watercourse  ;  and  the  question  is  whether  the  plaintiff  had  actually  enjoyed  the  water- 
course, claiming  right  thereto,  for  the  full  period  of  thirty  years.  I  take  the  facts  to 
be  these :— Somewhere  about  the  year  1830,  Hooper,  the  then  tenant  of  the  Carran- 
carrow Clay-works,  got  permission  from  Geach,  the  tenant  of  Goonaraarth,  to  cut  the 
leat  now  iri  question  from  the  brook  or  natural  stream.  As  between  Hooper  and  the 
owner  of  Goonamarth,  therefore,  there  could  be,  from  1830  to  1835,  no  enjoyment  as 
of  right  within  the  meaning  of  the  2  &  3  W.  4,  c.  71,  which,  as  was  decided  in  Tickle 
v.  Brmni,  4  Ad.  &  E.  369,  6  X.  &  M.  230,  must  be  "  an  enjoyment  had,  not  secretly 
or  by  stealth,  or  by  tacit  sufferance,  or  by  permission  asked  from  time  to  time,  on  each 
occasion,  [744]  or  on  many  ;  but  an  enjoyment  had  openly,  notoriously,  without 
particular  leave  at  the  time,  by  a  person  claiming  to  use  without  danger  of  being 
treated  as  a  trespasser."  In  the  vear  1835,  Gaved,  the  plaintiff,  took  the  Carrancarrow 
Clay-works  under  Lord  Mount>-Edgecumbe,  and  with  them  had  the  enjoyment  of  the 
water  of  this  stream  or  leat  without  interruption  down  to  the  year  1855,  when  the 
defendant  Martvn  for  the  first  time  interfered  with  that  right,  claiming  to  go  back  to 
the  agreement  between  Geach  and  Hooper  in  1830,  and  to  stop  the  flow  of  water. 
The  question  is  whether  that  enjoyment  in  fact  for  more  than  twenty  years  established 
an  indefeasible  right  in  the  plaintiff,  or  left  it  as  a  question  for  the  jury  whether  the 
plaintiff  was  not  limited  to  the  same  right  as  Hooper  had,  viz.  by  virtue  of  his  agree- 
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ment  with  Geach.  The  argument  on  the  part  of  the  plaintiff  appears  to  be  that  the 
twenty  years'  enjoyment  gave  the  right.  The  statute,  however,  does  not  say  so. 
Before  the  statute,  such  a  i-ight  could  only  be  claimed  by  prescription,  and  might  have 
been  defeated  by  shewing  the  origin  of  the  enjoyment :  and  the  Snd  section  provides 
that  the  claim  shall  not  be  defeated  or  destroyed  by  shewing  only  that  the  right  was 
first  enjoyed  at  any  time  prior  to  such  period  of  twenty  years  (that  is,  by  shewing  its 
origin) ;  provided  the  person  claiming  has  enjoyed  claiming  a  right  thereto.  Was 
there,  then,  evidence  for  the  jury  that  Gaved  continued  to  enjoy  the  stream  as  Hooper 
had  done  before  him  '1  The  leat  was  made  by  Hooper  through  the  farm  in  his  occupa- 
tion ;  and,  on  the  face  of  it,  it  was  an  artificial  course,  and  the  owner  of  the  soil  from 
which  it  was  brought  at  the  end  of  twenty  years  claimed  a  right  to  stop  it.  I  think 
there  was  evidence^ from  which  the  jury  were  warranted  in  finding  that  there  had  not 
been  an  enjoyment  for  twenty  years  [745]  previously  to  the  commencement  of  the 
action,  by  the  plaintifi'  or  those  through  whom  he  claimed,  as  of  right ;  but  that  the 
enjoyment  was  precarious,  and  procured  by  the  permission  of  the  owner  of  the  soil. 
I  do  not  lay  it  down  as  a  matter  of  law  that  the  plaintiff  is  affected  by  the  licence 
which  Hooper  had  ;  but  only  that  the  learned  judge  was  bound  to  leave  the  question 
to  the  jury,  and  that  they  were  warranted  in  acting  upon  it  as  they  have  done. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  court  is  asked  by  the  first  rule  in  this 
case  to  enter  a  verdict  for  the  plaintiff  on  the  third  count,  on  the  ground  that  the 
licence  granted  by  Geach,  assuming  it  to  have  been  granted,  was  merely  a  personal 
licence  to  Hooper,  and  did  not  affect  the  plaintiff;  or  for  a  new  trial,  on  the  ground 
of  misdirection  as  to  the  effect  of  that  agreement.  If  the  learned  Baron  had  told  the 
jury  that  the  effect  of  the  agreement  between  Hooper  and  Geach  was  to  stamp  the 
character  of  precariousness  on  the  enjoyment  by  Gaved,  Hooper's  successor,  his 
direction  might  have  been  objectionable.  The  first  question  which  he  put  to  the  jury 
seems  rather  to  indicate  that  that  is  what  was  in  his  mind  ;  but,  when  we  turn  to  the 
fourth  question,  we  find  that  that  was  not  his  intention.  The  fourth  question  depends 
upon  this  consideration  whether,  upon  the  evidetice  before  them,  the  jury  should 
come  to  the  conclusion  that  the  enjoyment  by  the  plaintiff  was  or  was  not  precarious. 
The  two  questions  presented  by  the  rule,  therefore,  are  in  reality  the  same  :  and  they 
amount  to  this,  whether  there  was  any  evidence  from  which  the  jury  might  properly 
find  that  the  enjoyment  of  the  leat  in  question  was  precarious.  A  plaintili  who  is 
seeking  to  establish  an  enjoyment  for  the  statutable  period  of  twenty  years,  must, — 
with  this  [746]  exception,  that  he  need  not  satisfy  the  jury  of  the  fact  of  there  having 
been  a  lost  grant,  or  that  the  enjoyment  commenced  before  the  time  of  legal  memory, 
— make  out  that  his  enjoyment  has  been  under  a  claim  of  right.  And  I  apprehend  it 
would  clearly  be  competent,  in  answer  to  such  a  claim,  to  shew  that  the  enjoyment 
originated  under  an  agreement  with  the  tenant  or  owner  of  the  servient  tenement, 
and  therefore  was  precarious  and  not  as  of  right :  and,  upon  proof  of  that  fact,  it 
would  be  for  the  jury  to  say  whether  the  tenant  of  the  dominant  tenement  had  not 
continued  the  enjoyment  in  pursuance  of  a  similar  agreement,  and  whether  it  was  not 
precarious.  Here,  there  was  abundant  evidence  from  which  the  jury  might,  if  they 
had  thought  proper,  come  to  the  conclusion  that  the  enjoyment  by  the  plaintiff'  was 
precarious.  There  is  the  agreement  between  Geach  and  Hooper,  and  the  fact  that  the 
water  was  to  be  diverted  by  artificial  means.  Considering  the  jealousy  which  exists 
as  to  water  rights,  it  is  difficult  to  say  that  the  plaintiff's  claim  could  ever  have  been 
a  claim  as  of  right.  The  circumstances  which  were  obvious  would  naturally  put  him 
on  inquiry  whether  the  permission  which  Hooper  had  was  by  deed,  or  whether  it 
originated  only  in  a  licence.  There  was  evidence  from  which  the  jury  might  well 
conclude  that  the  plaintiff  was  content  to  go  on  as  before,  and  that  there  was  a  tacit 
permission  on  the  part  of  the  owner  of  Goonamarth  that  things  should  continue  as 
they  were,  subject,  of  course,  to  the  conditions  applying  as  between  the  plaintiff'  and 
Hooper.  Upon  these  grounds,  it  appears  to  me  that  there  was  evidence  upon  which 
the  jury  might  find  the  enjoyment  of  the  foul  leat  to  have  been  throughout  an  enjoy- 
ment by  the  permission  of  the  owner  of  Goonamarth.  In  the  case  of  Toijmhee  v.  Brovni, 
3  Exch.  117,  12.5,  counsel  in  argument  put  a  question  something  like  [747]  this,  as  to 
lights, — "Suppose,"  he  said,  "an  agreement  by  a  tenant  for  life  that  he  and  his 
successors,  owners  of  certain  property,  should  allow  the  use  of  a  light,  could  that 
agreement  be  set  up  to  defeat  the  title  of  a  party  who  had  subsequently  acquired  a 
right  to  the  use  of  the  light  by  twenty  years'  enjoyment  ?" — which  is  the  difficulty 
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suggested  by  Mr.  Coleridge  here.  To  this  Alderson,  B.,  ieplie.s,— "  If  the  parties  had 
gone  on  acting  upon  the  agreement,  that  would  be  evidence  from  which  the  jury 
might  negative  an  adverse  enjoymeat,  which  is  the  foundation  of  the  right."  So, 
here,  the  agreement  between  Geach  and  Hooper,  with  the  other  circumstances  of  the 
Ci\se,  were  evidence  for  the  jury,  and  on  which  their  verdict  may  well  stand. 

Byles,  J.  I  am  of  the  same  opinion.  Here  the  origin  of  "the  enjoyment  of  the 
stream  was  clearly  shewn  by  the  admissions  of  the  parties  to  have  been  "a  user  by  the 
permission  of  the  tenant  or  the  owner  of  the  stream,  or  of  both.  Hooper  confessedly 
had  no  right.  The  plaintiff  succeeds  Hooper  generally  :  he  does  as  Hooper  did  ;  he 
enjoys  as  his  predecessor  did.  Now,  mere  enjoyment  is  not  enough  to  give  a  right 
under  the  statute  :  it  must  be  an  enjoyment  by  a  person  claiming  as  of  right.  Until 
Martyu  came  in,  in  1855,  there  is  nothing  to  shew  that  the  plaintiff  ever  claimed  or 
did  anything  more  than  his  predecessor  Hooper  did.  The  question  left,  as  far  as  the 
foul  leat  is  concerned,  was,  "  Has  the  plaintiff  or  those  through  whom  he  claims  had 
an  uninterrupted  enjoyment  of  the  leat  as  of  right  for  more  than  twenty  years  ? " 
The  answer  is  in  the  negative.  It  seems  to  me  that  the  question  was  rightly  put  to 
the  jury,  and  that  there  was  abundant  evidence  to  warrant  their  answer.  The  rule 
was  also  moved  on  the  ground  that  the  verdict  was  against  the  evidence.  I  think 
that,  if  the  plaintiff  [748J  had  notice  of  the  circumstances  under  which  Hooper's 
enjoyment  of  the  leat  began,  his  subsequent  enjoyment  was  not  under  a  claim  of  right. 
For  these  reasons,  I  am  of  opinion  that  the  direction  of  the  learned  Baron  was  right, 
and  that  the  finding  of  the  jury  on  that  direction  was  also  right. 

Montague  Smith,  J.,  had  been  counsel  in  the  cause,  and  therefore  took  no  part 
in  the  judgment. 

Kule  discharged. 

Coleridge,  Q.  C,  and  Bullar,  then  proceeded  to  shew  cause  against  the  defendant's 
rule.  The  second  rule  relates  to  the  clear  water  brought  down  to  the  plaintiffs 
works  by  the  two  launders.  As  to  these,  the  facts  were,  that  the  lower  launder  was 
placed  by  Hooper  to  carry  the  water  from  the  spot  marked  on  the  plau  as  "  the  old 
woman's  house  "  over  the  foul-water  leat,  and  the  upper  launder  by  the  plaintiff  himself 
in  the  year  1842 ;  and,  as  to  both,  the  plaintiff  has  had  uninterrupted  user  for  more 
than  twenty  years,  subject  only  since  1855  to  the  claim  of  Marty n.  That,  however, 
the  jury  have  disposed  of.  The  only  questions  which  remain,  therefore,  are  whether 
the  plaintiff,  coming  in  after  Hooper,  enjoyed  the  water  as  of  right  or  as  a  mere 
licensee,  and  whether  the  plaintiff  could  acquire  any  right  in  respect  of  the  water 
brought  down  by  the  upper  launder,  inasmuch  as  it  was  taken  from  a  tye  or  stream 
which  was  subject  to  the  rights  of  the  tin-bounders.  There  was  abundant  evidence 
of  actual  enjoyment.  It  will  be  said  that,  as  the  tin-bounders  had  the  water  as 
incident  to  their  rights  as  such,  the  plaintiff  could  derive  no  right  as  against  the 
owner  of  the  soil.  If  the  plaintiff  has  had  the  requisite  length  of  enjoyment  to  give 
him  an  easement,  [749]  his  rights  under  the  statute  cannot  be  affected  by  the  local 
and  peculiar  rights  of  the  tin-bounders  (a).  The  rights  of  a  person  in  the  position  of 
the  plaintiff  are  well  defined  in  Bright  v.  IFalker,  1  C.  M.  &  E.  211.  The  tin-bounder 
had  a  right  to  use  the  water  of  the  tye  for  streaming  his  ore  :  the  payment  to  him  by 
the  plaintiff  was  merely  for  the  purpose  of  inducing  him  to  abstain  from  exercising  his 
rights,  it  being  important  to  the  plaintiff  to  have  the  water  brought  down  to  his  works 
in  a  clear  state. 

Karslake,  Q.  C,  and  Pinder,  in  support  of  the  rule.  The  plaintiff  had  no  such 
interest  in  the  water  in  question  as  to  entitle  him  to  maintain  this  action.  The 
material  facts  are  these  : — Hooper  was  tenant  of  the  whole  of  Carrancarrow  farm. 
The  plaintiff,  as  the  tenant  of  the  Carrancarrow  Clay-works,  claims  the  right  to  dig 
and  work  for  clay  under  Hooper's  farm,— an  incorporeal  hereditament.  The  legal 
incidents  of  such  a  licence  as  the  plaintiff  had  are  clearly  defined  in  Harkei-  v.  Birkbeck, 
3  Burr.  1556,  Uoe  d.  Hanky  v.  IFood,  2  B.  &  Aid.  72 i,  Micskett  v.  Eill,  5  N.  C.  694, 
7  Scott,  855,  and  Laiitg  v.  JFMey,  3  Hurlst.  &  X.  675.  In  The  StockjpoH  iratenmrks 
Company  v.  Potter,  3  Hurlst.  &  Colt.  300,  it  w;is  held  that  the  abstraction  of  water 
from  a  natural  stream,  openly  and  under  a  claim  of  right  for  a  period  of  twenty  years, 


(a)  For  a  careful  exposition  of  the  rights  of  tin-bounders,  see  Rogers  on  Mines,  347. 
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to  a  tenement  not  abutting  on  the  stream,  will  create  no  easement  to  bave  pure  water 
flow  down  the  stream  to  the  point  of  abstraction.  The  plaintiffs  right  to  the  water 
could  not  be  claimed  as  appurtenant  to  his  I'ight  to  dig  the  clay.  As  to  the  upper 
launder,  which  was  put  up  by  the  plaintiff' in  1842  for  the  purpose  of  conducting  the 
water  from  the  tin-tye, — an  open  cut  or  drain  made  [750]  by  the  tin-bounders  for  the 
purpose  of  streaming  their  tin, — down  to  the  Carrancarrow  Clay-works,  twenty  years' 
enjoyment  could  confer  no  right.  It  was  a  mere  artificial  stream,  which  the  tin- 
bounders  might  have  diverted  whenever  they  pleased.  There  was,  therefore,  no 
evidence  of  a  user  as  of  right  which  could  properly  be  left  to  the  jury.  In  Arkuyriglit  v. 
GeU,5  M.&  W.  203,  231,  Lord  Abinger  says, — "  The  stream  upon  which  the  mills  were 
constructed  was  not  a  natural  watercourse,  to  the  advantage  of  which,  flowing  in  its 
natural  course,  the  possessor  of  the  land  adjoining  would  be  entitled,  according  to  the 
doctrine  laid  down  in  Mason  v.  Hill,  5  B.  &  Ad.  1,  and  in  other  cases.  This  was  an 
artificial  watercourse,  and  the  sole  object  for  which  it  was  made  was  to  get  rid  of  a 
luiisance  to  the  mines,  and  to  enable  their  proprietors  to  get  the  ores  which  lay  within 
the  mineral  field  drained  by  it :  and  the  flow  of  water  through  that  channel  was,  from 
the  very  nature  of  the  case,  of  a  temporaiy  charactei',  having  its  continuance  only  whilst 
the  convenience  of  the  mine-owners  required  it ;  and,  in  the  ordinary  course,  it  would 
most  probably  cease  when  the  mineral  ore  above  its  level  should  have  been  exhausted." 
In  ITood  V.  U'aud,  3  Exch.  748,  it  was  held  that  no  action  will  lie  for  an  injury  by 
the  diversion  of  an  artificial  watercourse,  where,  from  the  nature  of  the  case,  it  is 
obvious  that  the  enjoyment  of  it  depends  upon  temporary  circumstances,  and  is  not 
of  a  permanent  character,  and  where  the  inteiTuption  is  by  a  person  who  stands  in 
the  nature  of  a  grantor.  So,  in  Gnafnx  v.  Haijwanl,  8  Exch.  291,  it  was  held  that 
the  flow  of  water  from  a  drain  made  for  the  purposes  of  agricultural  improvements, 
for  twenty  years,  does  not  give  a  right  to  the  neighbour,  so  as  to  preclude  the 
proprietor  from  altering  the  level  of  his  drain  for  the  improvement  of  his  [751]  land. 
Lord  Campbell,  referring  to  .those  cases  in  lieeston  v.  JFmte,  5  Ellis.  &  B.  986,  99(i, 
says  :  "  In  those  cases,  regard  was  had  to  the  water  being  obtained  artificially  by  the 
owner  of  the  servient  tenement,  rather  than  to  the  water  running  through  an  artificial 
cut.  Here  the  water  in  question  is  part  of  the  water  of  a  stream  which  has  flowed 
on  the  surface  of  the  country  from  the  time  that  our  globe  took  its  present  conforma- 
tion." The  cases  are  all  collected  in  the  3rd  edit,  of  Gale  on  Easements,  263  et  seq. 
The  result  is  that  one  who  has  made  an  artificial  cut  for  a  temporary  purpose  cannot 
claim  a  prescriptive  right  under  the  statute. 

Ekle,  C.  J.  As  to  the  claim  in  respect  of  the  watei'  carried  over  the  lower 
launder,  it  seems  to  me  that  the  verdict  ought  to  stand.  Water  has  been  brought  to 
the  clay-works  of  the  plaintiflT,  and  he,  being  the  occupier  of  those  works,  and  having 
a  right  to  the  easement  of  digging  clay  on  Hooper's  farm,  may  maintain  a  valid  claim 
to  the  water  in  respect  of  such  occupation.  Then,  does  the  evidence  shew  that,  though 
he  has  enjoyed  the  easement  for  more  than  twenty  years  without  interruption,  and 
as  of  right,  he  could  not  acquire  an  indefeasible  right  to  it,  because  the  watei'  was 
collected  in  land  which  was  subject  to  the  claims  of  tin-l)ounders.  If  he  had  himself 
dug  the  channel  and  conducted  the  water  along  it  for  more  than  twenty  years  without 
interruption,  he  would  have  acquired  a  right  to  it.  But  it  is  .said  that  he  could  not 
acquire  a  right  here,  because  the  water  had  its  source  in  land  which  was  subject  to 
the  contingent  rights  of  the  tin-bounders,  provided  they  chose  to  exercise  them  :  and 
it  is  said  that  the  riglit  to  the  water  could  not  vest  absolutely  in  any  person  where 
[752]  such  a  claim  existed.  I  do  not,  however,  think  that  argument  tenable.  If  the 
rights  of  the  tin-bounders  are  in  operation,  the  custom  of  Cornwall,  which  may  be 
called  the  common  law  of  Cornwall,  may  operate  in  the  way  suggested.  But,  if  they 
are  not  in  operation,  the  general  law  of  the  land  applies  to  Cornwall  as  to  any  other 
county.  The  man  who  has  dug  a  channel,  and  has  conducted  water  along  it  foi- 
twenty  years  without  interruption,  acquires  a  I'ight  to  it,  though  its  source  may  be  in 
lands  which  are  subject  to  tin-bounders'  rights.  This  will  entitle  the  plaintiff  to  a 
verdict  in  respect  of  the  lower  launder.  As  to  the  upper  launder,  the  court  will  take 
time  to  consider. 

WiLLES,  J.  I  am  of  the  same  opinion.  As  to  the  first  question,  whether  the 
plaintiff  could  maintain  the  action  in  respect  of  his  possession  of  the  Carrancarrow 
Clay-works,  I  am  clearly  of  opinion  that  he  can.     He  was  the  occupier  of  the  land 
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through  which  the  water  flowed  ;  and,  as  a  general  rule,  the  occupier  of  land  through 
which  water  flows  may  maintain  an  action  for  the  diversion  of  it.     The  plaintifl"s 
right  to  the  uninterrupted  flow  of  the  water  is  not  diminished  by  the  circumstance  of 
his  having  an  additional  right,  viz.  the  right  of  searching  for  clay  under  other  lands 
not  in  his  occupation.     If  we  were  to  hold  that  such  an  occupation,  ancillary  to  the 
enjoyment  of  mineral  rights,  was  not  sufficient  to  maintain  this  action,  we  should  in 
eft"ect  be  saying  that  there  never  could  be  a  right  of  this  kind  acquired  by  occupiers, 
under  Lord  Tenterdeu's  Act.     As  to  the  second  question,  whether  or  not  the  enjoy- 
ment of  the  water  was  contentious,  and  therefore  not  an  enjoyment  as  of  right,  since 
the  year  185.5,  it  is  obvious  that  that  must  always  be  a  question  for  the  jury  ;    and 
the  jury  have  determined  that,  by  finding  that  the  enjoyment  was  of  [753]  right.     As 
to  the  third  question,  viz.  whether  the  artificial  character  of  the  watercourse  in  its 
origin  prevented  the  acquisition  of  a  right  to  it  by  prescription,  a  different  question 
arises  with  respect  to  the  upper  launder,  the  water  flowing  over  which  was  supplied 
from  an  artificial  cut  called  a  tin-tye,  which  had  been  made  by  the  tin-bounders  for 
the  purpose  of  streaming  tin,  from  that  which  presents  itself  as  to  the  lower  launder, 
the  flow  over  which  was  procured  by  an  adit  driven  by  the  person  claiming  the  right 
to  the  water  into  land   not  subject  to  tin-bounders'  rights.     As  to  the  last-mentioned 
launder,  the  flow  of  water  was  no  doubt  intended  to  be  of  a  permanent  character,  and 
therefore  subject  to  the  law  of  prescription.     That  is  the  distinction  pointed  out  in 
JFood  V.  IFaud,  3  Exch.  748.     In  Mw/ar  v.  Chadwick,  11   Ad.  &  E.  571,  it  was  held 
that,  in  the  absence  of  a  special  custom,  artificial  watercourses  are  not  distinguished 
in  law  from  natural  ones,  and  that  a  title  may  be  gained  by  twenty  years'  user  as  well 
to  the  foimer  as  to  the  latter.     This  was  supposed  to  be  at  variance  with  what  had 
been  laid  down  bv  the  court  of  Exchequer  in  ArJcwright  v.  Gell,  5  M.  &  W.  231.     But 
the   two  cases  are  leconciled    by   the  judgment  of  Parke,   B.,   in    TVood  \.    JVmid, 
;?  Exch.   777,   where   that    learned    judge   says;    "We    entirely   concur   with    Lord 
Denman,  C.  J.,  that  '  the  proposition  that  a  watercourse,  of  whate\  er  antiquity,  and 
in  whatever  degree  enjoyed  by  numerous  persons,  cannot  be  enjoyed  so  as  to  (tonfei' 
a  right  to  the  use  of  the  water,  if  proved  to  have  been  originally  artificial,  is  cjuite 
indefensible : '  but,  on  the  other  hand,  the  general  proposition  that,  luuler  all  circumstances, 
the  right  to  watercourses,  arising    from    enjoyment,  is  the  same  whether  they  be 
natural  or  artificial,  cannot  be  sustained.     The  right  to  artificial  watercourses,   as 
against  the  party  creating  them,  surely  [754]  must  depend  upon  the  character  of  the 
watercourse,   whether  it  be  of  a  permanent  or  temporarj'  character,  and   upon   the 
circumstances  under  which  it  is  created.     The  enjoyment  for  twenty  years  of  a  stream 
diverted  or  penned  up  hy  permanent  embankments,  clearly  stands  upon  a  different 
footing  from  the  enjoyment  of  a  flow  of  water  originating  in  a  mode  of  occupation  or 
alteration  of  a  person's  propert\%  ami  presumably  of  a  temporaiy  charactei-,  and  liable 
to  variation."     The  stream  running  over  the  lower  launder,  though  artificial  in  its 
origin,  was  subject  to  the  law  of  prescription,  and  the  plaintiff  has  acquired  a  right  to 
it,  subject  to  the  operation  of  the  fourth  question,  whether  the  circumstance  of  its 
having  its  origin  in  the  tin-bounds  prevents  the  application  of  the  Prescription  Act  to 
the  claim.     I  am  of  opinion  that  it  does  not.     The  right  of  the   tin-bounders  by 
custom  is  one  apart  from  the  ownership  of  the  soil,  or  the  enjoyment  of  any  right 
connected  with  the  soil,  with  the  exception  of  the  single  right  to  search  for  tin  and 
to  take  all  i-easonable  means  for  producing  it,  subject  to  the  payment  of  a  toll  to  the 
owner  of  the  land.     I  apprehend  that  the  rights  of  the  owner  of  the  land,  and  any 
incorporeal   rights   or  hereditaments  arising  out   of  it,   may  be  determined   by   the 
ordinary  law  under  the  Prescription  Act,  irrespective  of  the  rights  of  the  tin-bounder, 
which  may  not  be  inaptly  described  as  lights  paiamount  under  the  custom.     I  do 
not  see  why  the  inhabitants  of  Cornwall  should  be  in  a  worse  position  with  reference 
to  the  acquisition  of  prescriptive  i-ights  to  water  than  the  inhabitants  of  other  parts 
of  the  kingdom.      With  respect,  therefore,  to  the  lower  launder,  I  concur  with  my 
Lord  in  thinking  that  the  rule  should  be  discharged  :  and,  as  to  the  upper  launder, 
the  court  will  take  time  to  consider.     As  to  the  payments  made  to  Hooper,  but  little 
i-eliance  was  placed  in  [755]  the  argument  on  them.     Lideed  this  point  was  disposed 
of  by  the  finding  of  the  jury  that  the  payment  was  not  for  the  use  of  the  water,  but 
in  order  to  prevent  its  being  fouled,  which  might  exist  as  a  distinct  right,  according 
to  Carlyon  v.  Loverinq,  26  Law  J.,  Exch.  251. 

Bvr.ES,  J.     I  agree  with  all  tli.it  has  fallen  from  my  Lord  and  my  Brother  Willes 
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as  to  the  lower  launder.  The  question  raised  as  to  the  upper  launder  requires  more 
consideration. 

Cur.  adv.  vult. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  court  upon  the  point  reserved  : — 

The  point  remaining  for  decision  is,  the  right  of  the  plaintiff'  to  maintain  his 
action  on  the  count  for  removing  the  upper  launder.  The  facts  for  the  plaintiff'  are, 
that  this  launder  was  placed  in  1842  to  convey  water  in  the  leat  to  the  plaintiff"s 
works,  and,  notwithstanding  the  evidence  of  contention  between  the  parties,  we  take 
the  jury  to  have  decided  the  question  of  fact  rightly,  that  the  enjoyment  of  this 
water  by  the  plaintiff  was  as  of  right,  without  interruption  :  but  their  veixlict  was 
taken  subject  to  the  leave  reserved  to  the  defendant's  counsel  to  move  to  reverse  that 
verdict,  if  the  facts  relied  on  for  the  defendant  negatived  in  point  of  law  the  existence 
of  the  right  claimed  by  the  plaintiff'. 

The  result  of  those  facts  is,  that  the  water  in  the  stream  in  question  was  brought 
to  the  suiface  artificially  by  the  operations  of  miners,  and  conveyed  in  the  tye  or 
open  adit  to  the  part  of  the  brook  where  the  upper  launder  was  afterwards  placed  so 
as  to  receive  it,  and  that  the  use  of  the  stream,  which  might  include  a  change  of  its 
direction,  had  not  been  abandoned  by  the  miners. 

[756]  It  appeared  that  the  land  where  the  facts  relevant  to  the  right  to  the 
stream  in  the  upper  launder  took  place,  was  within  the  tin-bounds,  which  at  the 
earliest  period  mentioned  in  the  evidence  belonged  to  William  Hooper,  and  had 
passed  from  him,  through  mesne  assignments  to  the  defendant.  The  mouth  of  the 
adit  from  which  the  stream  of  the  tye  flowed,  the  course  of  that  stream  from  thence 
over  the  surface  in  the  tye  either  to  tin  stream  works  or  to  the  Carrancarrow  Clay- 
works,  or  to  the  brook,  oi'  to  and  beyond  the  upper  launder  towards  the  Carrancarrow 
Clay-works  of  the  plaintiff,  were  all  within  the  limits  of  the  tin-bounds  above 
mentioned,  and  so  was  subject  to  the  rights  of  the  owner  thereof.  It  appeared  also 
that  the  owner  of  the  tin-bounds  had  worked  for  tin,  and  had  de  facto  e.\ercised  his 
rights  over  the  water  from  time  to  time  dui'ing  all  the  time  to  which  the  evidence 
related.  In  1826  and  1827,  one  Vivian  had  paid  the  bound-owner  41.  a  year  for 
taking  the  water  to  and  from  the  tye  to  the  Cawn  Clay-works.  One  Higman  had 
paid  annually  101.,  first  to  Hooper  the  father,  and  afterwards  to  Hooper  the  son,  for 
taking  the  water  of  the  tye,  down  to  18.51  ;  and  the  plaintiff'  himself  in  1852  agreed 
to  pay  to  the  bounder  41.  annually,  and  did  pay  for  three  quarters. 

It  is  true  that  these  payments  were  made  to  the  bounder  to  induce  him  to  omit 
the  exercise  of  his  right  to  use  the  stream  for  tin,  whereby  the  water  would  have 
been  fouled  ;  and  that  the  water  itself  was  not  the  subject  of  the  agreement.  But 
the  point  to  be  ascertained  is,  whether  the  miners  had  abandoned  their  right  and 
interest  in  the  stream  brought  to  the  surface  by  mining  operations  ;  and,  if  the  tin- 
bounder  claimed  and  exercised  the  right  of  using  the  stream  within  the  bounds  when, 
where,  and  how  he  chose,  he  had  not  abandoned  his  right  thereto. 

[757]  It  is  not  necessary  here  to  consider  further  the  rights  of  owners  of  tin- 
bounds  ;  but  it  is  not  superfluous  to  add  that  the  right  to  tin-bounds  is  most  clearly 
"  the  law  and  privilege  of  the  stannary,  and  as  such  part  of  the  law  of  England," — 
Co.  Litt.  lib.;  and  that  a  judge  administering  the  law  of  England  is  as  much  bound 
within  the  stannaries  to  protect  rights  derived  from  the  stannary  laws,  and  to  learn 
from  those  laws  what  those  rights  are,  as  in  Kent  he  is  bound  to  know  what  is  the 
tenure  of  land  there,  and  what  are  the  rights  incidental  to  that  tenure. 

The  antiquity  and  the  operation  of  the  stannary  laws,  both  generally  and  also  in 
relation  to  tin-lwunds,  are  considered,  and  the  authorities  are  collected  in  the  report 
of  Fice  V.  Thomas,  published  by  Mr.  Smirke,  vice-warden  of  the  stannaries,  in  1843. 

These  being  the  facts  in  relation  to  the  stream,  the  question  remains,  whether  the 
plaintiff's,  by  turning  that  stream  from  the  brook  over  the  upper  launder  into  the 
leat  leading  to  his  works,  and  enjoying  the  use  thereof  without  interruption  for  more 
than  twenty  years,  acquired  a  right  thereto  under  the  Prescription  Act.  Although 
the  jury  have  found  that  he  did  this  as  of  right,  that  must  be  taken  to  be  a  finding 
of  the  fact  of  the  enjoyment,  subject  to  the  point  reserved  for  the  defendant, 
whether  such  enjoyment  of  a  stream  of  this  character  could  be  by  law  as  of  right, 
within  the  meaning  of  the  Prescription  Act.  And  we  are  of  opinion  that  the  plaintiff' 
acquired  Jio  right  to  this  stream  by  the  usei'  thereof  for  twenty  years,  because  the 
stream  was  an  artificial  stream  made  to  flow  over  the  defendant's  land  by  the  operations 
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of  miners,  and  the  miners  had  not  permanently  abandoned  their  right  of  control  over  the 
water  in  the  stream  when  the  plaintiff  diverted  it  by  the  upper  launder  to  his  works. 

Rights  and  liabilities  in  respect  of  artificial  streams  [758]  when  first  flowing  on 
the  surface  are  entirely  distinct  from  rights  and  liabilities  in  respect  of  natural  streams 
so  flowing.  The  water  in  an  artificial  stream  flowing  in  the  land  of  the  party  by 
whom  it  is  caused  to  flow,  is  the  property  of  that  party,  and  is  not  subject  to  any 
rights  or  liabilities  in  respect  of  other  persons.  If  the  stream  so  brought  to  the 
surface  is  made  to  flow  upon  the  land  of  a  neighbour  without  his  consent,  it  is  a 
wrong  for  which  the  party  causing  it  so  to  flow  is  liable.  If  there  is  a  grant  by  the 
neighbour,  the  terms  of  "the  grant  regulate  the  rights  and  liabilities  of  the  parties 
thereto.  If  there  is  uninterrupted  user  of  the  land  of  the  neighbour  for  receiving  the 
flow  as  of  right  for  twenty  years,  such  u.ser  is  evidence  that  the  land  from  which  the 
water  is  sent  into  the  neighbour's  land  has  become  the  dominant  tenement,  having  a 
right  to  the  easement  of  so  sending  the  water,  and  that  the  neighbour's  land  has 
become  subject  to  the  easement  of  receiving  that  water.  But  such  user  of  the  ease- 
ment of  sending  on  the  water  of  an  artificial  stream  is  of  itself  alone  no  evidence  that 
the  land  from  which  the  water  is  sent  has  become  subject  to  the  servitude  of  being 
bound  to  send  on  the  water  to  the  land  of  the  neighbour  below.  The  enjoyment  of 
the  easement  is  of  itself  no  evidence  that  the  party  enjoj-ing  it  has  become  subject  to 
the  servitude  of  being  bound  to  exercise  the  easement  for  the  benefit  of  the  neighbour. 
A  right  of  way  is  no  evidence  that  the  party  entitled  thereto  is  under  a  duty  to  walk ; 
nor  a  right  to  eaves-dropping  on  the  neighbour's  land,  that  the  party  is  bound  to  send 
on  his  rain-water  to  that  land.  In  like  manner,  we  consider  that  a  party  by  the  mere 
exercise  of  a  right  to  make  an  artificial  drain  into  his  neighbour's  land  either  from 
mine  or  surface,  does  not  raise  any  presumption  that  he  is  subject  to  any  duty  to 
continue  his  artificial  drain,  by  twenty  years'  user,  al-[759]-though  there  may  be 
additional  circumstances  by  which  that  presumption  would  be  raised  or  the  right 
proved.  Also,  if  it  be  proved  that  the  stream  was  originally  intended  to  have  a  per- 
manent flow,  or  if  the  party  by  whom  or  on  whose  behalf  the  artificial  stream  was 
caused  to  flow  is  shewn  to  have  abandoned  permanently  without  intention  to  resume 
the  works  by  which  the  flow  was  caused,  and  given  up  all  right  to  and  control  over 
the  stream,  such  stream  may  become  subject  to  the  laws  relating  to  natural  streams. 
But  the  facts  here  do  not  raise  either  of  these  points. 

The  law  relating  to  natural  streams  is  entirely  diflferent.  The  flow  of  a  natural 
stream  creates  natural  rights  and  liabilities  between  all  the  riparian  proprietors  along 
the  whole  of  its  course.  Subject  to  reasonable  use  by  himself,  each  proprietor  is 
bound  to  allow  the  water  to  flow  on  without  altering  the  quantity  or  quality.  These 
natural  rights  and  liabilities  may  be  altered  by  grant  or  by  user  of  an  easement  to 
alter  the  stream,  as  by  diverting,  or  fouling,  or  penning  back,  or  the  like.  If  the 
stream  flows  at  its  source  by  the  operation  of  nature,  that  is,  if  it  is  a  natural  stream, 
the  rights  and  liabilities  of  the  party  owning  the  land  at  its  source  are  the  same  as 
those  of  the  proprietors  in  the  course  below.  If  the  stream  flows  at  its  source  by  the 
operation  of  man,  that  is,  if  it  is  an  artificial  stream,  the  owner  of  the  land  at  its  source 
or  the  commencement  of  the  flow,  is  not  subject  to  any  rights  or  liabilities  towards 
any  other  person  in  respect  of  the  water  of  that  stream.  The  owner  of  such  land  may 
make  himself  liable  to  duties  in  respect  of  such  water,  by  grant  or  contract :  but  the 
party  claiming  a  right  to  compel  pei'formance  of  those  duties  must  give  evidence  of 
such  rights,  beyond  the  mere  suffering  by  him  of  the  servitude  of  receiving 
such  water. 

The  rights  of  the  plaintifT  in  respect  of  the  two  [760]  launders  exemplify  this 
distinction.  For  the  lower  launder,  the  plaintiff  had  made  a  watercourse  on  the 
defendant's  land,  and  collected  the  water  of  natural  springs  therein,  and  brought  it  to 
the  launder.  For  the  upper  launder,  the  plaintiff  had  gone  to  the  edge  of  the  defen- 
dant's land,  and  received  thence  into  the  launder  the  water  of  the  tye,  where  it  would 
have  flowed  into  the  natural  stream  and  become  part  thereof.  In  respect  of  the 
lower  launder,  there  was  dominant  actio  and  servient  patientia  for  twenty  years,  and 
so  there  was  good  evidence  of  an  easement  for  the  plaintiff',  the  dominant  tenant.  In 
respect  of  the  upper  launder,  there  was  no  dominant  actio  by  the  plaintiff  nor  servient 
patientia  by  the  defendant  on  the  defendant's  land  in  respect  of  the  stream  while  on 
that  land,  and  so  there  was  no  presumption  of  a  grant  by  the  defendant,  no  evidence 
of  a  right  in  the  plaintiff. 
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For  the  law  relating  to  natural  streams  on  the  sui'face,  we  refer  to  Mason  v.  Hill, 
5  B.  &  Ad.  1,  2  N.  &  M.  347,  3  B.  &  Ad.  30i.  For  the  law  relating  to  subterraneous 
water,  to  Chasenwre  v.  Richards,  7  House  of  Loi-ds  Cases,  349  (Exchequer  Chamber, 
2  Hurlst.  &  N.  168).  For  the  law  relating  to  artificial  streams,  we  refer  to  Arkmiqht 
V.  Gell,  5  M.  &  W.  203,  Magor  v.  Chadwick,  11  Ad.  &  E.  571,  3  P.  &  D.  367,  and 
Jl'ood  V.  Wuud,  3  Exch.  748.  And,  for  a  clear  exposition  of  the  whole  law  on  this 
class  of  easements  and  servitudes,  we  refer  to  Gale  on  Easements,  3rd  edit.  p.  263. 

In  Arkicright  v.  Gell  the  law  relating  to  artificial  streams  is  expounded  with  clear- 
ness and  vigour.  The  important  and  extensive  rights  and  interests  connected  with 
mining  are  jjrotected  in  due  relation  to  the  rights  of  surface  owners.  In  this  case, 
the  question  arose  between  the  surface  owner  and  the  mining  owner:  and  it  was  held 
that  the  mining  owner  who  had  brought  the  water  to  the  surface  on  the  plaintiff's 
land  for  [761]  draining  a  mine,  might  divert  it  where  deeper  draining  was  required  ; 
and  all  the  mines  of  the  district  that  might  be  unwatered  by  the  drain  were  properly 
treated  as  one  interest. 

In  Magc/r  v.  Chadwick  no  law  is  expounded,  but  doubts  upon  the  law  are  created 
by  dissent  from  some  governing  propositions  laid  down  in  Arkwright  v.  GM.  The 
judge  at  the  trial  had  not  recognized  any  distinction  between  natural  and  artificial 
streams ;  and  the  court  refused  a  new  trial  for  misdirection,  on  the  ground  that  the 
blame  of  any  miscarriage,  if  miscarriage  there  was,  ought  to  be  laid  on  the  counsel 
who  argued  at  the  trial.  The  result  of  that  case  would  have  been  pernicious  to  all 
miners  and  all  proprietors  improving  land  by  draining.  But  it  was  followed  by  Wood 
V.  Jl'aicd,  in  which  the  propositions  laid  down  in  Arkicright  v.  Gell,  relating  to  the 
difference  between  artificial  and  natural  streams,  are  re-affirmed.  In  this  case  the 
question  arose  between  two  proprietors  of  the  surface,  over  whose  land  an  artificial 
stream  flowed  on  its  way  to  the  natural  stream  ;  and  it  was  held  that,  as  between 
them,  the  law  relating  to  natural  streams  did  not  govern. 

This  case  was  followed  by  Greairex  v.  Hayward,  8  Exch.  291,  in  which  it  was 
decided  that  a  drain  on  the  surface  made  for  the  purpose  of  draining  the  land  of  the 
maker  thereof,  is  an  artificial  stream,  and  is  not  subject  to  the  law  relating  to  natui'al 
streams,  and  might  be  diverted  after  twenty  years'  flow  into  the  plaintiff's  land,  for 
the  purpose  of  improving  the  drainage  of  the  defendant's  land. 

These  cases  have  been  followed  b\'  others  collected  in  the  treatise  above  mentioned  : 
and  we  consider  that  the  distinction  betvs'een  natural  and  artificial  streams  is  established 
in  our  law,  and  that  the  flow  from  the  upper  launder  was  not  such  an  artificial  stream 
that  [762]  an  easement  could  be  acquired  therein  by  twenty  years'  user. 

For  these  reasons  we  consider  that  the  plaintiff's  case  as  to  the  upper  launder 
failed  ;  and  that  the  rule  for  entering  the  verdict  on  the  count  relating  thereto  for  the 
defendant  must  be  made  absolute. 

Eule  absolute  accordingly  (a). 


[763]    IxN  THE  Exchequer  Chamber. 

Bevan  v.  Whitmoee.     1865. 

An  official  assignee  of  a  district  court  of  bankruptcy  having  given  his  assent  to  the 
bringing  of  an  action  in  his  name  jointly  with  that  of  the  trade  assignee  for  the 
recovery  of  part  of  the  bankrupt's  estate,  and,  the  action  proving  unsuccessful,  the 
trade-assignee  having  paid  the  costs  : — Held, — affirming  the  judgment  of  the  court 
below, — that  he  was  entitled  to  sue  the  official  assignee  for  contribution. 

This  was  an  action  brought  by  the  plaintiflf',  who  was  the  trade-assignee  under  a 
fiat  against  one  Foster,  a  merchant  at  Birmingham,  to  recover  from  the  defendant, 
the  official-assignee,  the  sum  of  1271.,  being  a  moiety  of  the  costs  incurred  in  an 
action  brought  b}^  both  as  assignees  of  one  Dowling,  under  the  circumstances  stated 
in  the  report  in  the  couit  below,  ante,  vol.  xv.,  p.  433. 

The  plaintiff'  had  paid  the  whole  of  the  costs,  and  the  court  of  Common  Pleas  held 


(a)  See  Rawstron  v.  Tai/lor,  11  Exch.  369. 
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that  he  was  entitled  to  maintain  an  action  against  the  official-assignee  for  a  moietv  of 
the  sum  so  paid  by  him. 

The  defendant  appealed  against  this  decision,  and  the  case  was  argued  in  the 
Exchequer  Chamber  at  the  sittings  in  error  after  Trinitv  Term,  1864,  before 
Pollock,  C.  B.,  Crompton,  J.,  Bramwell,  B.,  Chanuell,  B.,  Blackburn,  J.,  and  Shee,  J., 
by  Lush,  Q.  C,  for  the  appellant  (the  defendant  below),  and  by  Quain,  for  the 
respondent  (the  plaintiff  below),  when  the  judgment  of  the  court  below  was 
unanimously  affirmed. 

Judgment  affirmed. 


[764]    In  the  Exchequer  Ch.\5iber. 

Cameron  v.  The  Charing-Cross  Railway  Company.     Bourhill  r.  The  Same. 

Feb.  6th,  1865. 

[S.  C.  12  L.  T.  121  ;  11  Jur.  N.  S.  282 ;  13  W.  R.  390.     Overruled,  Packet 
V.  Metropolitan  Raihvay,  1867,  L.  R.  2  H.  L.  186.] 

Held  by  the  Exchequer  Chamber, — reversing  the  judgment  of  the  court  of  Common 
Pleas, — that  an  injury  to  the  goodwill  or  a  loss  of  profit  in  the  business  of  a  shop, 
caused  by  an  obstruction,  whether  permanent  or  temporary,  of  a  highway,  in  the 
lawful  execution  of  the  works  of  a  railway  company,  where  no  part  of  the  land  on 
which  the  business  is  carried  on  is  taken  or  otherwise  injuriously  affected,  is  not 
the  subject  of  compensation  under  the  68th  section  of  the  Lands  Clauses  Consolida- 
tion Act,  184.5. 

In  this  case  the  court  of  Common  Pleas  held,  upon  the  authority  of  Cluimherhin 
V.  The  JFe.4  End  of  London  and  Crystal  Palace  Puiilway  ('oinpani/,  2  Best  &  Smith,  605, 
617,  and  Senior  v.  The  Mrtropolitan  Maihvay  Compani/,  2  Hurlst.  &  Colt.  258, — that  loss 
of  trade  occasioned  by  the  obstruction  of  a  passage  leading  to  a  thoioughfare  in  which 
the  plaintiffs  shop  was  situate,  whereby  the  access  of  customers  was  interfered  with, 
was  a  particular  damage  in  respect  of  which  the  parties  were  entitled  to  compensation 
under  the  68th  section  of  the  Lands  Clauses  Consolidation  Act,  184.5,  8  &  9  Vict, 
c.  18:  see  16  C.  B.  (X.  S.)  430. 

The  defendants  appealed  against  this  decision,  and  the  case  now  came  on  for 
argument  in  the  Exchequer  Chamber,  before  Pollock,  C.  B.,  Crompton,  J.,  Channell,  B., 
Blackburn,  J.,  Mellor,  J.,  and  Pigott,  B,  when 

H.  Shield,  for  the  appellants,  relied  upon  the  decision  of  the  Exchequer  Chamber 
in  Picket  v.  The  Metropolitan  Hailwai/  Company,  where  it  was  decided  at  the  same  sittings 
(since  reported,  12  L.  T.  (N.  S.)  79),  by  the  majority  of  the  court,  that  an  injury  to 
the  goodwill  or  a  loss  of  profit  in  the  business  of  a  house,  caused  by  an  obstruction  of 
a  highway,  in  the  lawful  execution  of  the  works  of  a  railway  company,  where  no  part 
of  the  land  whereon  the  business  is  carried  on  is  taken  or  otherwise  injuriously 
affected,  is  not  the  subject  of  compensation  under  the  Lands  Clauses  Consolidation 
Act,  1845. 

[765]  H.  Giffard,  Q.  C.  (with  whom  was  Maclachlan)  contrk,  sought  to  distinguish 
Pi^k^t  V.  The  Metropolitan  Railway  Company  from  the  present  case,  by  the  fact  that 
there  there  was  not,  as  here,  a  permanent  obstruction  of  the  way. 

But  the  whole  court  thought  that  it  was  impossible  to  distinguish  the  two  cases, 
and  that  the  judgment  of  the  court  below  must  be  reversed. 

Judgment  reversed. 

In  the  Exchequer  Chajmber. 

DOGGETT  v.  CATTERN.S.      Feb.  6th,  1865. 

[S.  C.  34  L.  J.  C.  P.  159;  12  L.  T.  3-55;  11  Jur.  N.  S.  243;  13  W.  R.  390.  Distin- 
guished, Shaw  V.  Morley,  1868,  L  R.  3  Ex.  141.  Applied,  Bows  v.  Fenwiek,  1874, 
L.  R.  9  C.  P.  344.  Distinguished,  Eastwood  v.  Millfr,  1874,  L.  R.  9  Q.  B.  443; 
Haiyh   v.    SJieffisld   Corporation,   1874,   L.  R.    10   Q.  B.  107.     Discussed,   Gallaway 
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V.  Maries,  1881,  8  Q.  B.  D.  279;  Liddell  v.  Loftlwuse,  [1896]  1  Q.  B.  297. 
Keferred  to,  Thwailes  v.  CouU/maite,  [1896]  1  Ch.  199.  Discu.ssed,  Hawke  v.  Dunn, 
[1897]  1  Q.  B.  587.  Distinguished,  Mdnaney  v.  Hildreth,  [1897]  1  Q.  B.  604. 
Commented  on,  Powell  v.  Kempton  Park  Bacecourse  Company,  [1897]  2  Q.  B.  262; 
[1899]  A.  C.  165.] 

Held  by  the  Exchequer  Chamber, — reversing  the  judgment  of  the  Common  Pleas, — 
that  the  habitual  use  of  a  spot  in  a  public  park  for  the  receiving  of  deposits,  to 
return  a  larger  sum  on  the  contingency  of  a  particular  horse  winning  a  race,  is  not 
the  using  of  a  "place  "  for  such  purpose,  within  the  16  &  17  Vict.  c.  119,  s.  1. 

The  question  in  this  case  was,  whether  the  habital  use  of  a  spot  under  a  tree  in 
Hyde  Park  for  the  receiving  of  deposits,  to  return  a  larger  sum  on  the  contingency 
of  a  particular  horse  winning  a  race,  was  the  using  of  a  "place"  for  such  purpose, 
within  the  prohibition  of  the  16  &  17  Vict.  c.  119,  s.  1,  which,  after  reciting  that  "a 
kind  of  gaming  has  of  late  sprung  up,  tending  to  the  injury  and  demoralization  of 
improvident  persons,  by  the  opening  of  places  called  hetting-houses  or  offices,  and  the 
i-eceiving  of  money  in  advance  by  the  owners  or  occupiers  of  such  houses  or  offices,  or 
by  other  persons  acting  on  their  behalf,  on  their  promises  to  pay  money  on  events 
of  horse-races  and  like  contingencies," — "  for  the  suppression  thereof,"  enacts  that 
"  no  Aott.se,  office,  room,  or  oiher  place  shall  be  opened,  kept,  or  used  for  the  purpose  of 
the  owner,  occupier,  or  keeper  thereof,  or  any  person  using  the  same,  or  any  person  pro- 
cured or  employed  by  or  acting  for  or  on  behalf  of  such  owner,  occupier,  or  keeper,  or 
[766]  person  using  the  same,  or  of  any  person  having  the  care  or  management  or  in 
any  manner  conducting  the  business  thereof,  betting  with  persons  resorting  there- 
to, or  for  the  purpose  of  any  money  or  valuable  thing  being  received  by  or  on  behalf 
of  such  owner,  occupier,  keeper,  or  person  as  aforesaid,  as  or  for  the  consideration  for 
any  assurance,  undertaking,  promise,  or  agreement,  express  or  implied,  to  pay  or  give 
thereafter  any  money  or  valuable  thing  on  any  event  or  contingency  of  or  relating  to 
any  horse-race  or  other  race,  fight,  game,  sport,  or  exercise,  or  as  or  for  the  considera- 
tion for  securing  the  paying  or  giving  by  some  other  person  of  any  money  or  valuable 
thing  on  any  such  event  or  contingency  as  aforesaid  ;  and  every  house,  office,  room, 
or  other  place  opened,  kept,  or  used  for  the  purposes  aforesaid,  or  any  of  them,  is 
hereby  declared  to  be  a  common  nui.sance,  and  contrary  to  law." 

The  court  of  Comrnon  Pleas  having  held  that  the  spot  in  question  was  a  "place  " 
within  the  meaning  of  the  statute  (ante,  vol.  17,  p.  669),  the  defendant  appealed  ;  and 
the  case  was  argued  in  the  Exchequer  Chamber  at  the  sittings  after  Hilary  Term, 
1865,  before  Pollock,  C.  B.,  Crompton,  J.,  Bramwell,  B.,  Channell,  B.,  Blackburn,  J., 
Mellor,  J.,  and  Pigott,  B. 

Hayes,  Serjt.  (with  whom  was  B.  Greene),  for  the  appellant,  submitted  that  the 
word  "  place "  in  the  statute  must  be  restricted  to  places  ejusdem  generis  with 
"  house,"  "  office,"  and  "  room " ;  and  that  an  open  space  in  a  public  park  could 
not  have  an  owner  or  occupier.  [Bramwell,  B.  Or  be  a  "  common  gaming-house  " 
within  s.  2.] 

Yeatman,  contra,  insisted  that  the  word  "place"  was  to  be  understood  in  its 
ordinary  and  accustomed  sense,  and  need  not  be  confined  to  house,  office,  room,  [767] 
or  other  place  of  which  thei-e  might  be  an  owner  or  occupier. 

Pollock,  C.  B.  I  am  of  opinion  that  the  judgment  of  the  court  of  Common 
Pleas  must  be  reversed.  The  opinions  of  the  learned  judges  of  the  court  below 
proceed  on  the  ground  that  the  spot  on  which  the  defendant  exercised  his  calling  was 
a  "  place  "  within  the  meaning  of  s.  1  of  the  statute.  I  concur  in  that  view  so  far 
that  I  think  the  place  being  an  open  one,  and  not  being  a  "house,"  "office"  or 
"room,"  would  not  alone  prevent  it  from  being  a  place  within  that  section.  I  think, 
however,  to  satisfy  the  words,  it  must  be  a  place  which  is  capable  of  having  an  owner 
or  occupier,  which  this  place  clearly  was  not. 

Crompton,  J.  I  am  of  the  same  opinion.  The  preamble  to  the  statute  refers  to 
the  owners  and  occupiers  of  betting-houses  or  offices  and  persons  acting  on  their 
behalf.  The  words  "  such  person,"  in  s.  5,  refer  to  "  any  person  being  the  owner  or 
occupier  of  any  house,  office,  room,  or  other  place,"  in  s.  4.  The  defendant  here 
clearly  does  not  come  within  that  description. 

Bramwell,  B.  I  agi'ee  that  the  judgment  should  be  reversed,  but  not  on  the 
ground  that  a  person,  to  come  within  ss.  4  and  5  of  the  statute,  must  be  an  owner 
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or  occupier  of  the  place,  or  a  person  acting  on  behalf  of  the  owner  or  occupier.  The 
object  of  the  statute  was  to  put  down  ascertained  places  of  resort  for  gambling.  I 
think  the  place  in  question  was  not  a  place  of  that  sort  within  the  contemplation  of 
the  act. 

The  rest  of  the  court  concurring, — Channell,  B.,  and  Blackburn,  J.,  for  the 
reasons  given  by  Pollock,  C.  B.,  and  Mellor,  J.,  and  Pigott,  B.,  for  that  given  by 
Bramwell,  B., — 

Judgment  reversed. 


[768]    Andrews  and  Others  v.  Lawrence  and  Another.     1865. 

A.  agreed  to  do  for  B.  &  Co.  all  the  woodwork  on  an  iron  ship  which  B.  &  Co.  were 
building  for  M.  &  Co.,  according  to  a  certain  tender,  the  whole  to  be  completed  for 
St^OOl.  The  contract  or  tender  contained  the  following  clause, — "Any  important 
work  not  mentioned  in  this  tender  that  may  be  required  to  be  done  by  the  owners, 
to  be  paid  for  by  them,  in  addition  to  the  amount  herein  specified."  The  work 
was  undertaken  by  A.  for  B.  &  C.  upon  the  faith  of  a  guarantie  by  C,  as  follows, — 
"In  consideration  of  your  contracting  with  Messrs.  B.  &Co.  for  the  woodwork  of  an 
iron  ship  now  building  by  them  for  Messrs.  M.  &  Co.,  we  hereby  guarantee  the 
payment  to  you  accordiiti/ to  the  contract."  The  word  "  important "  in  the  contract 
was  inserted  by  A.,  with  the  consent  of  B.  &  Co.,  after  the  guarantie  was  signed  by 
C.  ? — Held,  that  the  contract  bound  B.  &  Co.  for  extra  work  done,  they  being  the 
persons  referred  to  therein  as  "  the  owners  " ;  and  that  the  insertion  of  the  word 
"  important "  had  no  material  effect  upon  the  liability  of  C.  under  the  guarantie. — 
Affirmed  in  the  Exchequer  Chamber. 

This  was  an  action  upon  a  guarantie.  The  declaration  stated  that  the  defendants, 
in  consideration  of  the  plaintifis'  contracting  with  Messrs.  H.  M.  Lawrence  &  Co.  for 
the  woodwork  of  an  iron  ship  then  building  by  them  for  Messrs.  Moor  &  Co., 
guaranteed  the  payment  to  the  plaintiffs  by  the  said  H.  M.  Lawrence  &  Co  according 
to  a  certain  contract :  Averment,  that  they,  the  plaintiffs,  did  contract  with  the  said 
H.  M.  Lawrence  &  Co.  for  the  said  wood-work  of  the  said  ship,  and  there  remained 
unpaid  to  the  plaintiffs  by  the  said  H.  M.  Lawrence  &  Co.  20.51.  18s.  .5d.,  which  sum 
was  due  and  payable  according  to  the  said  contract  from  the  said  H.  M.  Lawrence  & 
Co.  to  the  plaintiffs :  Breach  that,  although  the  plaintiff's  had  done  all  things,  and  all 
things  had  happened,  and  all  times  had  elapsed  necessary  to  entitle  the  plaintiffs  to 
sue  the  defendants  on  the  breach  of  promise  in  that  count  complained  of,  yet  the 
defendants  had  not  indemnified  the  plaintiffs  according  to  the  said  promise,  and  had 
not  paid  to  the  plaintiffs  the  sum  of  2051.  18s.  5d.,  or  any  part  thereof.  Money  counts, 
and  accounts  stated. 

The  defendants  pleaded,— first,  that  they  did  not  promise  as  alleged,— secondly, 
to  the  first  count,  that  the  plaintiffs  did  not  contract  with  the  said  H.  M.  Lawrence 
&  Co.  for  the  .said  wood-work  of  the  said  ship,  as  alleged,— thirdly,  to  the  first  count, 
that  before  action  the  said  PI.  M.  Lawrence  &  Co.  satisfied  and  discharged  by  pay- 
ment all  the  moneys  due  and  pay-[769]-able  according  to  the  contract  from  the  said 
H.  M.  Lawience  &  Co.  to  the  plaintifis,— fouithly,  never  indebted.     Issue  thereon. 

The  cause  was  tried  before  Shee,  J.,  at  the  Spring  Assizes  at  Liverpool  in  186-1, 
when  the  following  facts  appeared  in  evidence  :— The  plaintiff's  are  ship-chandlers  and 
ship-smiths,  carrying  on  business  in  Liverpool,  and  the  defendants  are  merchants  also 
at  Liverpool.  The  action  was  brought  to  recover  the  sum  of  2011.  16s.  5d.  for  extra 
work  done  by  the  plaintiff's  to  an  iron  ship  called  the  "  Bianca,"  and  which  they  claimed 
from  the  defendants  under  the  guai'antie  hereinafter  mentioned. 

James  Andrews,  one  of  the  plaintiffs,  who  was  called  as  a  witness,  stilted  that,  m 
August,  18  i2,  Mr.  H.  M.  Lawrence,  a  brother  of  the  defendants,  carrying  on  by 
him'self'the  business  of  an  ii-on-ship  builder  at  Liverpool,  under  the  style  of  H.  M. 
Lawrence  &  Co.,  informed  him  that  he  had  entered  into  a  contract  to  build,  and  was 
building  for  Messrs.  Moor  &  Co.,  an  iron  ship  called  the  "  Bianca,"  and  applied  to 
him  to  send  in  a  tender  for  the  wood  work  ;  that  he  knew  that  H.  M.  Lawrence  had 
been  in  difficulties,  and  said  that  he  should  require  a  guarantie,  and  he  afterwards, 
viz  on  25th  of  August,  sent  to  the  said  H.  M.  Lawrence  the  following  tender:  — 
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"  Messrs.  H.  M.  Lawrence  &  Co.  "  Liverpool,  25th  August,  1862. 

"  We  will  engage  to  do  the  following  wood-work  at  an  iron  ship  now  building  by 
you,  viz.  : 

"  Decks.  To  be  of  yellow  pine.  Main  deck  6x4,  one  plank  of  teak  8x4  each  side 
of  hatches,  right  fore  and  aft,  for  ring  bolts,  and  one  8x4  next  the  water-ways. 
Quarter  deck  6  x  3i  :  topgallant  forecastle  6  x  .3i,  about  30  feet  long,  also  a  laid 
between  decks  6x3,  to  be  well  seasoned.  Store  rooms  in  each  end.  [770]  Deck 
6x3,  free  from  objectionable  knots,  and  well  fastened  with  screw-bolts  and  nuts ; 
and  upper  and  forecastle  deck  and  quarter-deck  to  be  planed  and  caulked.  LIpper 
deck  to  be  caulked  twice,  and  plugged,  set  iu  white  lead  ;  'tween  decks  once  caulked ; 
upper  decks  to  have  two  coats  of  oil. 

"  Ceiling.  To  be  of  pitch  pine  3  inches  thick  to  upper  part  of  bilge,  to  be  made  in 
square  hatches  in  flat  of  bottom,  with  small  ring  bolts  let  in  flush  for  lifting  them  off". 
The  remainder  to  be  alternately  ceiled  6in.  wide  and  6in.  space,  with  2in.  yellow  pine. 
The  whole  to  be  well  fastened  with  screw-bolts  and  nuts,  and  to  be  planed. 

"  Main-rail.  Of  green  heart  18  x  4,  or  wide  enough  to  take  pins  in  way  of  rigging, 
secured  to  an  iron  on  bulwarks  by  bolts  and  nuts. 

"  Topgallant  bulwarks.  Fifteen  inches  high,  the  rail  and  stauncheons  of  teak,  the 
rail  7x3  boarded  with  yellow  pine  2in.  thick,  and  to  be  neatly  panelled. 

"  IVmdhss  and  hitts.  Main  piece  of  green  heart.  A  spindle  of  4|in.  iron  running 
through,  to  be  cased  with  4in.  elm ;  to  find  plates  and  bushes,  and  two  Normans  {the 
(jwners  finding  patent  purchase-lever).  Cast  whelps  and  chain  stoppers.  The  bitts  of 
green  heart  22  x  8,  with  facing  pieces  same  thickness,  well  secured  with  knee  before. 

"Catheads.  Of  African  oak  13  x  14,  with  hoop  on  the  end  of  each:  two  cast 
catfaces,  and  two  patent  stoppers,  sheathing  and  fixing  up. 

"  Bitts.  A  pair  of  forestay-bitts  of  green  heart  14in.  square,  going  thro'  to  'tween- 
deck  beams,  with  cross-pieces  1 6in.  thick,  as  per  margin. 

"  Bitts  and  tafirnil.  At  the  mainmast,  two  of  green  heart  14x11  with  rail  .5in. 
thick,  of  green  heart,  set  in  casting,  with  sheaves. 

"Bitts  aft.     Two  of  green  heart  14in.  square,  to  go  down  to  'tween-decks. 

[771]  "  Topgallant  forecastle.  Sill  10x6  of  green  heart  fitted  for  the  crew,  about 
30ft.  long  on  load  line  under  the  main  deck,  and  decks  laid  under  for  stores  and 
coals  ;  the  forecastle  to  be  lined  and  fitted  with  20  berths  ;  to  find  and  put  up  the 
front  of  forecastle. 

"  Houses  on  Deck.  To  be  made  as  per  plan  complete.  The  sills  of  green  heart 
10  x  8,  beams  7x6,  and  stauncheons  of  6  x  6  pitch-pine.  Decks  of  yellow  pine  6x3, 
the  sides  and  ends  2in.  pitch-pine.  Bulk-head  in  the  fire-house  fitted  with  4  berths, 
and  4  side-lights  divided  for  galley,  and  the  galley  lined  with  sheet  iron  inside,  and 
the  floor  tiled. 

"  Steering-gear.  Capstans,  3  ;  winches,  2  ;  improved  patent  pumps,  fixing  only,  the 
oimiers  finding  the  articles. 

"  Chain^locker.  Of  sufficient  size  to  hold  the  chains,  and  fitted  with  pipes,  manhole, 
&c.,  complete  ;  to  be  planked  with  2in.  elm. 

"  Haw.^e-pipes,  hitts,  &c.  Two  on  each  side  of  cold-blast  iron,  forward,  fitted  through 
a  green  heart  chock  above  the  deck,  well  secured  ;  a  cast-ii'on  pipe  rivetted  to  the 
bulwarks  on  each  side  between  the  windlass  and  foremast,  for  breast-ropes,  with  iron 
butts  to  correspond.  Also  a  pipe  on  each  side,  with  bitts  before  the  front  of  poop, 
for  breast-ropes.  Also  a  pipe  with  green  heart  bitts,  or  iron  if  preferred  by  owners  on 
each  side  through  the  stern,  above  poop  deck.  The  whole  of  the  bitts  to  be  well 
secured  with  screw-bolts  and  nuts. 

"  Jl'arping-chocks.  Two  cast-iron  warping-chocks,  one  on  each  side,  forward,  fitted 
and  completed. 

"  Bouts.  Two  ;  one  26  feet  long-boat,  and  one  23  feet  pinnace-boat,  carver  built, 
one  22  feet  gig,  and  one  20  feet  jolly-boat :  all  to  be  copper-fastened,  and  to  have  set 
of  oars,  boat-hooks,  and  rowlocks,  and  spars  to  long-boat  complete,  and  chocks  and 
cover  for  the  long-boat. 

[772]  "Sundries.  To  find  bucket-rack,  flag  locker  all  ladders  I'equired,  say,  two 
side-ladders,  two  poop-ladders,  two  forecastle-ladders,  and  accommodation-ladder  the 
two  poop  and  two  side-ladders  to  be  of  teak-wood,  and  the  remainder  to  be  made  of 
pitch-pine. 

"  To  find  teak-wood  carved  gangway  boai-ds,  Ijiaas  mounted.     To  find  skid  and 
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shoe  to  go  on  the  main  rail,  of  elm.  To  find  and  put  in  as  many  deck  lights  as  may 
be  required.  To  find  all  hatch-fastenings,  boat^gripes,  beams  for  boats  to  rest  on, 
with  iron  pillai-s  or  stauncheous  to  the  same.  All  brass  locks  and  hinges  to  hatchways 
and  doors  on  deck.  To  find  two  pair  of  iron  davits  made  of  4in.  iron,  with  blocks 
and  wrought-iron  hangings  complete.  To  find  two  patent  cathead  .stoppers,  and 
shank  painters.  To  find  and  fix  six  scuppers  in  the  lower  deck,  with  pipes  to  carry 
ofl'  the  water,  and  two  scuppers  in  the  forecastle.  To  find  and  put  a  scuttle  in  the 
forecastle.  To  galvanize  iron-work  to  the  amount  of  151.  To  find  green  heart  pump- 
chock  and  elm  casing  for  the  two  main  pumps.  To  find  yellow-pine  timber  for  the 
figure  head,  taflVail,  trail-boards,  and  flights,  with  English  "oak  head-knees  or  cheeks, 
and  head  timbers,  including  materials  and  labour,  but  not  carving.  To  find  a  teak- 
wood  wheel,  cover,  and  grating  complete. 

"Any  important  (a)  work  not  mentioned  in  this  tender  that  may  be  required  to  be 
done  by  the  moiiet.'!,  to  be  paid  for  by  them,  in  addition  to  the  amount  hereinafter 
specified. 

"  The  materials  and  workmanship  to  be  of  the  best  description,  and  the  whole  to 
be  completed  to  the  satisfaction  of  the  surveyoi-s. 

"  We  will  complete  the  whole  of  the  aforesaid  work,  finding  materials  as  per 
margin,  and  paying  all  wages,  [773]  for  the  sum  of  38001.;  to  be  "paid  in  two  equal 
payments,  one  half  in  cash,  and  one  half  in  good  bills  not  exceeding  three  months' 
date, — the  first  payment  to  be  made  when  the  ship  is  launched,  andthe  second  pay- 
ment when  our  work  is  finished.  "  James  Andrews  &  Co." 

The  said  H.  M.  Hugh  Lawrence  accordingly  applied  to  the  defendants  for  a 
guarantee,  and  on  the  8th  of  September,  1862,  obtained  from  them  the  following 
guarantee  : — 

"London  "Works,  Sefton  Street,  Liverpool, 
"Messrs.  J.  W.  Andrews  &  Co.  "8th  September,  1862. 

"  (Tcntlemen, — In  consideration  of  your  contracting  with  H.  M.  Lawrence  &  Co. 
for  the  wood-work  of  an  iron  ship  now  building  b}'  them  for  Messrs.  Mooor  &  Co.,  we 
hereby  guarantee  the  payment  to  you  according  to  the  contract. — Yours  faithfully, 

E.  Lawrence  &  Co." 

The  contract  referred  to  in  such  guarantee  was  the  tender  above  set  out :  and 
the  tender,  with  the  guarantee  signed  by  the  defendants,  was  aftei-wards,  on  the  same 
day,  brought  by  H.  M.  Lawrence  to  the  witness ;  and,  on  his  handing  him  the 
guarantee,  the  tender  was  signed  by  him,  and  the  word  "important"  added  in  the 
place  where  that  word  appears  in  italic,  at  the  suggestion  of  H.  M   Lawrence. 

The  sum  of  3801.  mentioned  in  the  tender  was  duly  paid  :  and  this  action  was 
brought  to  recover  the  further  sum  of  2011.  16s.  5d.  for  extra  work  done  by  the 
plaintiff's  to  and  in  respect  of  the  "  Bianca." 

The  witness  was  cross-examined  as  to  whether  the  items  in  the  particulars  were 
wood-work,  but  it  was  finally  agreed  at  the  suggestion  of  the  learned  judge  that  the 
items  should  be  referred  to  arbitration,  in  the  [774]  event  of  its  being  decided  that 
the  plaintiffs  were  entitled  to  recover  for  extra-work  from  the  defendants. 

H  M.  Lawrence  was  then  called  by  the  defendants;  and  he  deposed  that  he 
contracted  with  Moore  &  Co  to  build  the  "  Bianca,"  and  applied  to  the  plaintiffs  to 
tender  for  the  wood-work  of  the  "Bianca";  that  the  word  "important"  was  inserted  in 
the  contract  entirely  without  the  knowledge  of  the  defendants,  and  without  their 
being  communicated  with  ;  and  that  the  pkintifls  were  ship  smiths  as  well  as  ship- 
carpenteis. 

The  learned  judge  directed  the  jury  to  find  for  the  plaintiiTs  for  the  sum  claimed, 
subject  to  the  agreement  for  arbitration,  and  reserved  the  defendants  leave  to  move 
to  enter  a  verdict  for  them,  if  the  court  should  be  of  opinion  that  on  the  true  con- 
struction of  the  guarantee  and  the  contract  or  tender,  the  defendants  were  not  liable 
for  extras,  or  that  the  addition  of  the  word  "important"  was  an  alteration  of  the 
contract  which  discharged  the  defendants  from  liability. 

E.  James,  Q.  C,  in  Easter  lerm,  1864,  accordingly  obtained  a  rule  nisi  to  enter  a 

(a)  This  word  the  witness  Andrews  swore  was  not  in  the  tender  when  sent  by 
him  ;  nor  was  it  at  that  time  signed. 
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verdict  for  the  defendants  or  a  nonsuit  on  the  grounds, — "  first,  that  the  defendants 
were  not  liable  for  any  extras, — secondly,  that  the  defendants  were  not  liable,  by 
reason  of  the  contract  being  vitiated  by  the  alteration  in  a  material  particular,  viz.  by 
the  insertion  of  the  word  '  intporlant.'" 

Crumpton  Hutton,  in  the  following  Easter  Term,  shewed  cause.  The  first  question 
is,  whether  there  was  any  contract  binding  the  surety,  the  defendant,  to  pay  for 
anything  beyond  the  38  iOl.  mentioned  in  the  tendei'.  That  extras  were  contemplated 
by  the  contract,  is  clear  from  the  clause  which  provided  that  [775]  "any  important 
work  not  mentioned  in  the  tender,  that  might  be  required  to  be  done  h/  the  owners, 
should  be  paid  for  by  them  in  addition  to  the  amount  thereinafter  specified."  Although 
there  was  no  evidence  that  the  tender  was  shewn  to  the  defendant  before  he  agreed 
to  become  surety,  the  language  of  the  guarantie  shews  that  it  must  have  been.  The 
words  "by  the  owners  "  in  that  clause,  do  not  refer  to  Messrs.  Moore  &  Co.,  for  whom 
the  ship  was  being  built,  but  to  H.  M.  Lawrence,  the  builder.  The  plaintiff  could  not 
have  lecourse  to  Moore  &  Co.  for  the  price  of  the  extras.  [By  les,  J.  Supposing  you  are 
right  in  that,  does  not  the  altered  contract  impose  upon  the  surety  a  different  degree 
of  liability  ?]  It  was  altered  before  it  was  delivered  out  as  a  pei'fect  contract.  And, 
besides,  the  insertion  of  the  word  "  important,"  so  far  from  increasing,  materially 
decreased  the  liability  both  of  principal  and  surety.  T  hat  the  delivery  of  the  contract 
is  the  important  thing,  is  clear  from  the  authorities  collected  in  Xenus  v.  Il'ickham, 
13  C.  B.  (N.  S.)  381,  in  error,  14  C.  B.  (N.  S.)  435.  An  alteration,  to  avoid  a  contract, 
must  be  in  a  material  part  of  it.  In  Croockewit  v.  Fletcher,  I  Hurlst.  &  N.  893,  where 
a  charterparty  had  been  entered  into  with  a  warranty  that  the  ship,  then  at 
Amsterdam,  should  sail  from  thence  for  Liverpool  on  or  before  the  1 5th  of  March 
next,  and,  after  the  signing  of  it,  the  broker  (Hearn)  who  had  acted  for  the  plaintiff, 
the  ship-owner,  wrote  in  the  margin,  to  come  in  after  the  words  "  March  next,"  the 
words  "wind  and  weather  permitting," — the  alteration  was  held  to  avoid  the  charter- 
party,  because  a  material  one.  In  delivering  the  judgment  of  the  court,  Martin,  B., 
there  says  :  "  It  is,  no  doubt,  apparently  a  hardship  that,  where  what  was  the  original 
charterparty  is  perfectly  clear  and  indisputable,  and  where  the  alteration  or  addition 
was  made  without  any  fraudulent  [776]  intention,  and  by  a  person  not  a  party  to  the 
contract,  that  a  perfectly  innocent  man  should  thereby  be  deprived  of  a  beneficial 
contract :  but,  on  the  other  hand,  it  must  be  borne  in  mind  that,  to  permit  any 
tampering  with  written  documents,  would  strike  at  the  root  of  all  property,  and  that 
it  is  of  the  most  essential  importance  to  the  public  interest  that  no  alteration  whatever 
should  be  made  in  written  contracts ;  but  that  they  should  continue  to  be  and 
remain  in  exactly  the  same  state  and  condition  as  when  signed  and  executed,  without 
addition,  alteration,  rasure,  or  obliteration  :  but,  upon  this  point,  the  case  of  Dandson 
V.  Cooper,  11  M.  &  W.  778,  is  conclusive.  No  case  can  possibly  be  entitled  to  more 
weight  than  this.  Lord  Abinger,  in  giving  judgment,  stated  that  the  court  had 
arrived  at  their  judgment  after  much  reflection  ;  and  Lord  Denman,  in  delivering  the 
judgment  of  the  court  of  error,  — 13  M.  &  W.  343, — stated  that  the  court  had  arrived 
at  their  conclusion  after  much  doubt;  and  the  judgment  is,  that  a  party  having  the 
custody  of  an  instrument  for  his  own  benefit,  is  bound  to  preserve  it  in  its  original 
state.  It  was  said  that  Mr.  Hearn  was  a  stranger  to  the  plaintifl':  he  certainly  was 
not,  for  he  was  the  agent  of  the  plaintiff'  to  deliver  the  charterparty  to  the  defendant: 
but,  even  if  he  were,  the  rule  in  Pigotfs  case,  11  Co.  Kep.  27  a.,  is  'that,  when  any 
deed  is  altered  in  a  pint  matericd  by  the  plaintift'  himself,  or  by  any  stranger  without 
the  privity  of  the  obligee,  be  it  by  interlineation,  addition,  erasing,  or  by  drawing  of 
a  pen  through  a  line  or  through  the  midst  of  a  material  woi-d,  the  deed  thereby  becomes 
void  : '  and  Lord  Denman  in  his  judgment  stated  that  I'igott'scase  had  never  been  over- 
ruled, but,  on  the  contrary,  extended  to  unsealed  documents  ;  and,  as  we  think  that  the 
stipulation  as  to  sailing  on  the  15th  of  March  [777]  was  a  condition  precedent,  the 
addition  to  it  of  '  wind  and  weather  permitting '  was  a  material  alteration,  and,  we 
think,  a\oids  the  instrument,"  [Byles,  J.  Here,  the  alteration  was  assented  to  both 
by  the  plaintiff'  and  the  principal  debtor.]     Yes. 

E.  James,  t^l.  C,  and  Baylis,  in  support  of  the  rule.  The  defendants  never 
guaranteed  the  payment  of  any  extras  at  all,  but  only  that  of  the  sum  originally 
agreed  upon.  The  plaintiffs  contracted  to  do  the  whole  of  the  work  specified  for 
38001.  :  and  it  was  stipulated  that  any  work  not  mentioned  in  that  tender  that  might 
lie  required  to  be  done  by  the  owners  should  be  paid  for  by  them  in  addition  to  the 
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amount  specified.  The  substitution  of  the  words  "the  owners"  in  the  subequent 
parts  of  the  contract  or  tender,  for  "your  "at  the  commencement,  shews  plainly  who 
the  phuntiffs  meant  to  look  to  for  the  extras.  Then,  the  insertion  of  the  "word 
"  important "  after  the  contract  was  signed,  was  a  material  alteration  made  by  a  party 
interested,  and  therefore  rendered  the  contract  void,  at  all  events  as  against  the 
sureties.  ^ 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  The  action  is 
brought  upon  a  guarantie  signed  by  the  defendants,  whereby  they  guaranteed  the 
payment  by  H.  M.  Lawrence  according  to  the  contract,  for  the  wood- work  of  an  iron 
ship  which  H.  M.  Lawrence  was  building  for  Messrs.  Moore  &  Co.  The  contract 
between  H.  iL  Lawrence  and  the  plaintiffs  was  made  under  these  circumstances  :— 
H.  M.  Lawrence  was  building  an  iron  ship  for  Messrs.  Moore  &  Co.,  and  applied  to 
the  plaintiffs  to  do  the  wood-work.  The  plaintiffs  refused  to  undertake  the  work 
without  having  security.  H.  M.  Lawrence  thereupon  went  to  the  defendants  with 
the  tender,  and  asked  [778]  them  to  consent  to  give  a  guarantie.  They  did  so  ;  and  the 
plaintiffs  thereupon  did  the  work,  the  contract-price  for  which,  3S001.  has  been  duly 
paid.  Beyond  the  things  specified  in  the  tender,  the  plaintiffs  did  other  work  upon 
the  ship;  and  the  question  is,  whether  that  extra  work  so  done  by  the  plaintiffs 
beyond  what  was  specified  in  the  contract  is  within  the  guarantie,  which  is  in  these 
words, — "In  co:  sideration  of  your  contracting  with  Messrs.  H.  M.  Lawrence  &  Co. 
for  the  wood-work  of  an  iron  ship  now  building  by  them  for  Messrs.  Moore  &  Co.,  we 
hereby  guarantee  the  payment  to  you  according  to  the  contract."  Li  H.  M.  Lawrence's 
contract  with  the  plaintiffs,  there  is  a  clause  which  provides  that  "  any  important 
work  not  mentioned  therein  that  may  be  required  to  be  done  bi/  the  oioners,  shall  be 
paid  for  by  them,  in  addition  to  the  amount  (38001.)  thereinaftei-  specified."  As  I 
read  that  contract,  H.  M.  Lawrence  is  called  throughout  'the  owners,"  and  not 
improperly  so,  for,  until  completed,  the  ship  would  be  the  property  of  the  builder. 
In  the  course  of  the  performance  of  their  contract,  the  plaintiffs  did  some  extra  work 
at  the  request  of  H.  M.  Lawrence  :  and  the  question  is  whether  the  guarantie  extends 
to  that.  I  am  of  opinion  that  the  additional  work  clearly  is  guaranteed  by  the  defen- 
dant's letter  of  the  8th  of  September,  1862,  and  therefore  that  the  plaintiffs  are 
entitled  to  recover. 

The  rest  of  the  court  concurring. 

Rule  discharged. 

The  defendants  appealed  against  this  decision,  and  the  case  was  argued  in  the 
Exchequer  Chamber  on  the  16th  of  May,  1865,  before  Pollock,  C.  B.,  Channell,  [779] 
B.,  Blackburn,  J.,  Mellor,  J.,  Pigott,  B.,  and  Shee,  J.,  and  on  the  19th  of  June,  before 
Pollock,  C.  B.,  Crompton,  J.,  Bramwell,  B ,  Channell,  B.,  Blackburn,  J.,  Pigott,  B., 
and  Shee,  J. 

E.  James,  Q.  C.  (with  whom  was  Baylis),  for  the  plaintiffs  in  error,  contended  that 
the  defendants'  liability  under  the  guarantie  only  extended  to  the  wood-work  mentioned 
therein,  and  did  not  extend  beyond  the  tender  or  contract  price  of  38001.  which  had 
been  paid,  and  this  claim  for  extra  work  formed  no  part  of  the  amount  guaranteed  by 
the  defendants  ;  and  that  the  object  of  the  clause  as  to  extra  work  not  mentioned  in 
the  tender  or  contract  was  not  to  expand  the  guarantie  of  the  defendants,  but  to  make 
it  clear  that  it  was  to  be  the  subject  of  an  extra  charge,  which  was  to  be  paid  for  by 
the  owners,  or  those  who  should  order  or  require  it  to  be  done. 

Brett,  Q.  C.  (with  whom  was  C.  Hutton),  insisted  that  the  contract  referred  to  in 
the  guarantie  clearly  contemplated  the  possibility  of  extra  work  being  required,  and 
that,  if  such  extra  work  was  done,  and  was  not  paid  for  by  the  defendants'  brother 
(the  party  guaranteed),  the  defendants  were  to  be  liable  upon  their  guarantie  for  the 
price  of  such  extra  work,  as  well  as  for  the  main  sum  of  38001.  :  and  that  the  insertion 
of  the  word  "important"  in  the  contract  was  not  an  alteration  which  discharged  the 
defendants  from  liability,  the  insertion  of  that  word  having  been  made  by  the  brother 
of  the  defendants,  on  their  behalf,  at  the  same  time  at  which  the  contract  was  signed 
and  finally  agreefl  to  by  the  plaintiffs  and  the  guarantie  delivered,  and  the  insertion 
of  that  word  having  no  material  effect  upon  the  liability  of  the  defendants  under  the 
guarantie  ;  and,  consequently,  [780]  that  the  judgment  of  the  court  of  Common  Pleas 
was  right,  and  ought  to  be  affirmed. 

C.  P.  XXII.— 32 
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The  Court  unanimously  concurred  in  the  view  taken  by  the  court  below,  and  the 
judgment  was  accordingly  affirmed. 
Judgment  affirmed. 


^'to' 


In  the  Exchequer  Chamber. 

Henry  Kemp  Richardson,  Clerk,  and  the  Hon.  Anne  Eichardson,  his  Wife, 
V.  Edward  Po^\^<:R  and  Catherine  Goodall  Power,  his  Wife,  Mary  Mantle, 
Widow,  Thomas  Watson,  William  Wartnaby  and  Harriett,  his  Wife, 
John  Henry  Holditch,  and  William  Luck.    July  10th,  1865. 

[S.  C.  35  L.  J.  C.  P.  44  ;  11  Jur.  N.  S.  739 ;  13  W.  E.  1104.] 

A  testator  by  his  will  devised  certain  real  estates  to  his  daughter  Harriett  for  life,  and 
after  her  death  to  her  sons  successively  in  tail,  and,  in  default  of  such  issue,  to  his 
son  John  Arthur  in  fee.  By  a  codicil,  the  testator,  after  I'eciting  that  "  he  had  by 
his  will  devised  the  reversion  in  fee  in  several  estates,  expectant  on  the  decease  of 
his  several  daughters  (including  Harriett),  to  his  son  John  Arthur,"  and  that  "  he 
had  devised  other  estates  to  trustees  to  the  use  of  his  said  son  until  he  should  attain 
the  age  of  twenty-five  years,  and  thereupon  to  him  and  his  as.signs  for  ever,"  declared 
his  will  to  be,  "  that,  in  case  his  said  son  should  happen  to  depart  this  life  without 
leaving  lawful  issue  of  his  body  living  at  his  decease,  aiul  before  the  said  several  estates 
should  become  vested  in  him  by  virtue  of  the  said  several  limitations  aforesaid,"  the  said 
estates  should  go  to  such  of  his  daughters  as  should  then  be  living,  and  to  the  issue 
of  such  of  them  as  should  then  be  dead,  in  the  manner  therein  mentioned. — The 
testator  died  in  1804  :  John  Arthur  attained  twentj'-five,  and  died  in  1844,  without 
having  had  issue  :  and  the  testator's  daughter  Harriett  died  unmarried  in  1864  : — 
Held  that  "vested,"  in  the  codicil,  meant  "vested  in  interest,"  and  consequently 
that,  on  the  death  of  the  testator,  the  estates  vested  immediately  in  the  son  John 
Arthur,  subject  to  the  estates  limited  to  the  daughter  Harriett  and  her  issue,  and 
that  the  devisees  of  .^ohn  Arthur  took. 

This  was  an  action  of  ejectment  brought  by  the  plaintiffs  against  the  defendants  to 
recover  possession  of  one  undivided  moiety  or  half  part,  the  whole  into  equal  moieties 
to  be  divided,  of  and  in  certain  closes  or  grounds  inclosed,  meadows,  lands,  and  premises, 
with  their  appurtenances,  situate,  lying,  and  being  in  the  lordship  or  liberties  of 
Lilboui'ne,  in  the  county  of  [781]  Northampton,  called  by  the  several  names  of  Perkin's 
Meadow,  Upper  Turner's  Close,  Lower  Turner's  Close,  and  Mead  Lands,  otherwise 
Bottom  Close,  and  Meadow,  the  whole  containing  155a.  3r.  22p.,  more  or  less. 

By  consent  and  by  a  judge's  order  the  following  case  was  stated  for  the  opinion  of 
the  court  of  Common  Pleas  : — 

1.  Eichard  Arnold,  of  Lutterworth,  in  the  county  of  Leicester,  Esq.,  deceased,  duly 
made  and  published  his  last  will  and  testament  in  writing,  bearing  date  the  28th  of 
January,  1801,  and  executed  and  attested  as  by  law  was  then  required  for  passing 
freehold  estates  by  devise  ;  and  thereby, — after  devising  certain  hereditaments  (subject 
to  an  annuity  therein  mentioned)  in  trust  for  his  daughter  Mary  Arnold  during  her 
life,  with  remainder  to  the  use  of  her  first  and  other  sons  successively  in  tail, "with 
remainder  to  the  use  of  her  daughters  as  tenants  in  common,  with  remainder  to  his  son 
John  Arthur  Arnold,  his  heirs  and  assigns  for  ever  ;  and  devising  certain  other  heredita- 
ments (subject  to  a  like  annuity)  in  trust  for  his  daughter  Elizabeth  Watson  during 
her  life,  with  remainder  to  the  use  of  her  first  and  other  sons  successively  in  tail,  with 
lemainder  to  the  use  of  her  daughters  as  tenants  in  common,  with  remainder  to  his 
said  son  John  Arthui'  Arnold,  his  heirs  and  assigns  for  ever  ;  and  devising  certain 
other  hereditaments  (subject  to  a  like  annuity),  in  trust  to  receive  the  rents,  issues, 
and  profits  thereof  until  his  daughter  l)orothy  Arnold  should  attain  the  age  of  twenty- 
one  years  or  marry,  upon  the  trusts  therein  mentioned,  and,  after  she  should  attain 
that  age  or  marry,  in  trust  for  his  daughter  Dorothy  Arnold  during  her  life,  with 
lemainder  to  the  use  of  her  first  and  other  sons  successively  in  tail,  with  remainder  to 
the  use  of  her  daughters  as  tenants  in  common,  with  remainder  to  his  said  son  John 
Arthur  [782]  Arnold,  his  heirs  and  assigns  for  ever,— gave  and  devised  as  follows, 
that  is  to  say,  "  I  give  and  devise  all  those  my  several  closes  or  grounds  inclosed. 
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meadow  lands,  hereditaments,  and  premises,  with  their  appurtenances,  situate,  lyino-, 
and  being  in  the  lordship  or  libeities  of  Lilbourne  aforesaid,  called  by  the  several  names 
and  containing  the  several  quantities  of  land  hereinafter  mentioned,  that  is  to  say, 
Perkin's  Meadow  11a.  •2r.  18p.,  Upper  Turner's  Close  54a.  Ir.  lip.,  Lower  Turner's 
Close  -ITa.  Or.  Sp.,  and  Mead  Lands  42a.  3r.  Lop.,  or  thereabouts,  be  the  same  respectively 
more  or  less,  now  in  the  tenure  or  occupation  of  Richard  Reeve,  his  assignee  or  assigns 
(subject,  nevertheless,  to  the  payment  of  the  sum  of  201.  per  annum  already  charged 
upon  the  said  premises  and  payable  to  Miss  Alice  Lovett,  daughter  of  Mr.  Willfam 
Lovett,  deceased,  for  her  life),  unto  my  said  wife  and  the  said  Richard  Arnold  and 
John  Adcock,  and  their  heirs.  Upon  trust  that  they  my  said  wife  and  the  said  Richard 
Arnold  and  John  Adcock,  and  the  survivors  and  survivor  of  them,  and  the  executors  or 
administrators  of  such  survivoi',  do  and  shall  receive  and  take  the  rents,  issues,  and 
profits  thereof,  and  the  sum  of  201  per  annum,  part  thereof,  pay  to  or  retain  in  the 
hands  of  her  my  said  wife  half-yearly,  by  equal  portions,  for  and"  during  the  term  of 
her  natural  life,  and  the  residue  of  the  said  rents,  issues,  and  profits  do  and  shall 
receive  and  take  during  and  until  my  daughters  Anna  Maria  and  Harriett  shall  severally 
and  respectively  attain  the  age  of  twenty-one  years  or  be  married,  upon  the  trusts 
hereinafter  mentioned ;  and,  from  and  immediately  after  my  said  two  last-mentioned 
daughters  shall  have  severally  attained  the  said  age  of  twenty-one  years,  or  be 
married,  then  upon  trust  that  they  my  said  wife  and  the  said  Richard  Arnold  and  John 
Adcock,  or  the  survivors  or  survivor  of  them,  or  [783]  the  executors  or  administrators 
of  such  survivor,  do  and  shall  receive  and  take  one  moiety  or  full  half  part  of  the 
rents,  issues,  and  profits  of  the  said  last-mentioned  hereditaments  and  real  estate,  and 
every  part  thereof,  for  and  during  the  then  remainder  of  the  term  of  the  natural  life 
of  my  said  daughter  Anna  Maria,  and  during  that  time  pay,  apply,  and  dispose  of  the 
same  to  and  for  her  sole  and  peculiar  use  and  benefit ;  and,  from  and  after  the  decease 
of  my  said  daughter  Anna  Maria,  I  give  and  devise  one  undivided  moiety  or  full  half 
part  of  my  said  last-mentioned  closes  or  grounds  inclosed,  meadows,  lands,  heredita- 
ments, and  premises,  with  their  appurtenances,  to  the  use  of  the  first  son  of  the  body 
of  my  said  daughter  Anna  Maria  lawfully  to  be  begotten,  and  to  the  heirs  of  the  body 
of  such  first  son  lawfully  issuing  :  and,  in  default  of  such  issue,  to  the  use  of  the  second, 
third,  fourth,  and  all  and  every  other  the  son  and  sons  of  the  body  of  my  said  daughter 
Anna  Maria  lawfully  to  be  begotten,  severallv,  successively,  and  in  remainder,  one  after 
another,  as  they  and  every  of  them  shall  be  in  seniority  of  age  and  priority  of  birth, 
and  to  the  several  and  respective  heirs  of  the  body  and  respective  bodies  of  all  and 
every  such  son  and  sons  lawfully  issuing,  the  elder  of  such  sons  and  the  heirs  of  his 
body  issuing  to  be  always  preferred  and  to  take  before  a  younger  of  such  sons  and 
the  heirs  of  his  body  issuing  ;  and,  in  default  of  such  issue,  to  the  use  of  all  and  every 
the  daughter  and  daughters  of  the  body  of  my  said  daughter  Anna  Maria,  lawfully  to 
be  begotten,  as  tenants  in  common,  and  not  as  joint-tenants ;  and,  in  default  of  such 
issue,  I  give  and  devise  my  said  last-mentioned  moiety  of  the  said  closes  or  grounds 
inclosed,  meadows,  lands,  hereditaments,  and  premises,  with  their  appurtenances,  unto 
my  said  son  John  Arthur  Arnold,  his  heirs  and  assigns  for  ever.  And,  as  to  the  other 
un-[784]-divided  moiety  or  full  half  part  of  the  said  last-mentioned  closes  or  grounds 
inclosed,  meadows,  lands,  hereditaments,  and  premises,  with  their  appurtenances,  from 
and  after  my  said  daughter  Harriett  shall  attain  the  said  age  of  twenty-one  years  or 
be  mariied,  upon  trust  that  they  my  said  wife  and  the  said  Richard  Arnold  and  John 
Adcock,  or  the  survivors  or  sur\avor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  do  and  shall  receive  and  take  the  rents,  issues,  and  profits  of  the  said 
last-mentioned  moiety  for  and  during  the  then  remainder  of  the  term  of  the  natural 
life  of  my  .said  daughter  Harriett,  and  during  that  time  pay,  apply,  and  dispose  of  the 
same  to  and  for  her  sole  and  peculiar  use  and  benefit ;  and,  from  and  after  the  decease 
of  my  said  daughter  Harriett,  I  give  and  devise  the  said  undivided  moiety  or  full  half 
part  of  my  said  last-mentioned  closes  or  grounds  inclosed,  meadows,  lands,  heredita- 
ments, and  premises,  with  their  appurtenances,  to  the  use  of  the  first  son  of  the  body 
of  my  said  daughter  Harriett  lawfully  to  be  begotten,  and  to  the  heirs  of  the  body  of 
such"first  son  lawfully  issuing;  and,  in  default  of  such  issue,  to  the  use  of  the  second, 
third,  fourth,  and  all  and  every  other  the  son  and  sons  of  the  body  of  my  .said  daughter 
Harriett  lawfully  to  be  begotten,  severally,  successively,  and  in  remainder,  one  after 
another,  as  they  "and  every  of  them  shall  be  in  seniority  of  age  and  priority  of  birth, 
and  of  the  several  and  respective  heirs  of  the  body  and  respective  bodies  of  all  and 
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every  such  son  and  sons  lawfully  issuing,  the  elder  of  such  sons  and  the  heirs  of  his 
body  issuing  to  be  always  preferred  and  to  take  before  a  younger  of  such  sons  and  the 
heirs  of  his  body  issuing  ;  and,  in  default  of  such  issue,  to  the  use  of  all  and  eveiy  the 
daughter  and  daughters  of  the  body  of  my  said  daughter  Harriett  lawfully  to  be 
begotten,  as  tenants  in  common,  and  not  as  joint-[785]  tenants  :  and,  in  default  of 
such  issue,  I  give  and  devise  my  said  last-mentioned  moiety  of  the  said  closes  or 
grounds  inclosed,  meadows,  lands,  and  premises,  with  their  appurtenances,  unto  my  said 
son  John  Arthur  Arnold,  his  heirs  and  assigns,  for  ever." 

The  testator  then  directed  that  the  rents  of  the  estates  thereinbefore  devised  for 
the  benefit  of  his  daughters  Mary,  Dorothy,  Anna  Maria,  and  Harriett  respectively, 
should  be  paid  to  them  for  their  sole  and  separate  use,  as  therein  more  particulai-ly 
mentioned  :  and  he  directed  his  trustees,  daring  the  respective  minorities  of  his 
daughters  Dorothy,  Anna  Maria,  and  Harriett,  to  maintain  and  educate  them  out  of 
the  rents  of  the  estates  devised  to  them  respectively,  and,  upon  their  respectively 
attaining  the  age  of  twenty-one  years,  or  marrying  with  such  consent  as  therein  men- 
tioned, to  stand  possessed  of  the  unapplied  surplus  of  such  rents  and  profits  to  and  for 
the  use  and  benefit  of  his  .said  son  John  Arthur  Arnold  in  such  and  the  same  manner 
as  the  net  proceeds  of  the  testator's  personal  estate  were  thereinafter  directed  to  be 
applied  and  disposed  of  for  his  benefit. 

And  the  said  testator  then  devised  certain  other  hereditaments  unto  his  wife 
until  his  said  son  .lohn  Arthur  Arnold  should  attain  the  age  of  twenty-five  years  ;  and, 
from  and  immediately  after  his  said  son  should  have  attained  the  said  age,  he  gave  and 
devised  the  same  unto  his  said  son  John  Arthur  Arnold,  his  heirs  and  assigns,  for 
ever  :  but,  in  case  the  testator's  said  son  should  happen  to  depart  this  life  under  the 
said  age  of  twenty-five  years  and  without  issue,  then  the  testator  gave  and  devised  the 
same  hereditaments  to  his  the  testator's  said  wife  and  her  assigns  for  her  life,  and,  from 
and  after  her  decease,  to  his  the  testator's  five  daughters,  Mary,  Elizabeth,  Dorothy, 
Anna  Maria,  and  Harriett,  their  heirs  and  assigns  for  ever,  as  tenants  in  common. 

[786]  And  the  testator  then  gave  and  devised  the  residue  of  his  real  estate  (except 
two  closes  therein  mentioned)  unto  trustees  for  the  term  of  500  years,  upon  certain 
trusts  therein  mentioned  for  securing  the  payment  of  three  life-annuities  to  the  persons 
therein  mentioned  :  and,  from  and  after  the  expiration  or  sooner  determination  of  the 
said  term,  and  in  the  meantime  subject  thereto,  upon  trust  that  they  his  said  trustees 
or  the  survivors  or  survivor  of  them,  or  the  executors  or  administrators  of  such  survivor, 
should  receive  the  rents,  issues,  and  profits  thereof  until  the  said  John  Arthur  Arnold 
should  attain  the  age  of  twenty-five  years,  and  the  same  pay,  apply,  and  dispose  of  in 
his  maintenance,  education,  and  bringing-up,  in  such  manner  as  they  should  think 
proper,  during  his  minority  ;  and,  from  and  immediately  upon  his  attaining  the  said 
age  of  twenty-five  years,  upon  trust  to  account  with  and  pay  the  said  rents  and 
profits  to  the  said  John  Arthur  Arnold,  to  and  for  his  own  use  and  benefit :  And  also, 
immediately  upon  the  said  John  Arthur  Arnold's  attaining  the  age  of  twenty-five  years, 
the  said  testator  gave  and  devised  the  last-mentioned  hereditaments  to  him  the  said 
John  Arthur  Aiiiold,  his  heirs  and  assigns  for  ever.  And  the  testator  devised  the  two 
closes  which  he  had  excepted  from  the  residuary  devise  of  his  real  estate,  to  trustees 
during  the  minority  of  his  said  son  John  Arthur  Arnold,  upon  trust  to  apply  the  rents 
for  his  benefit  as  therein  mentioned  ;  and,  from  his  attaining  the  age  of  twenty-one 
years,  the  testator  devised  the  same  closes  to  the  said  John  Arthur  Arnold  for  his 
life,  with  a  limitation  to  trustees  to  preserve  contingent  remainders  ;  and,  after  his  death, 
to  the  use  of  the  first  and  other  sous  of  the  said  John  Arthur  Arnold,  successively,  in 
tail,  with  remainder  to  the  use  of  his  daughters  as  tenants  in  common,  with  remainder 
to  the  testator's  said  five  daughters  as  tenants  in  com-[787]-mon  in  fee.  And  the 
testator,  after  giving  certain  legacies  and  annuities,  ■  bequeathed  the  residue  of  his 
personal  estate  to  his  said  trustees,  upon  trust  to  invest  the  same  in  manner  therein 
mentioned,  and  to  apply  the  income  thereof  for  the  benefit  of  the  said  John  Arthur 
Arnold  until  he  should  attain  the  age  of  twenty-one  years  ;  and,  from  and  immediately 
after  he  should  attain  that  age,  to  pay  the  same  to  him  for  his  own  use  and  benefit,  to 
whom  the  testator  thereby  gave  the  same. 

2.  That  moiety  which  was  given  in  trust  for  the  testator's  daughter  Harriett  for 
her  life  of  and  in  the  said  closes,  inclosed  meadows,  lands,  and  piemises  called  respec- 
tively Perkin's  Meadow,  Upper  Turner's  Close,  Lower  Turner's  Close,  and  Mead  Lands, 
with  their  appurtenances,  is  the  said  moiety  to  which  the  present  action  relates. 
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5.  The  said  Eichard  Arnold  duly  made  and  published  a  codicil,  dated  the  llth  of 
e,  1803,  to  his  said  will,  which  codicil  was  duly  executed  and  attested  in  manner 


3. 
June, 

then  required  for  passing  freehold  estates  by  de-sise  ;"  and  he  thereby  recited  and  revoked 
the  devise  in  his  said  will  contained  for  the  benefit  and  in  favour  of  his  said  daughter 
Elizabeth  Watson,  for  her  life,  with  remainder  to  her  children,  as  hereinbefore  'men- 
tioned ;  and  he  deused  part  of  the  hereditaments  comprised  in  the  said  revoked  devise 
to  certain  uses  and  upon  certain  trusts  for  the  benefit  of  the  said  Elizabeth  Watson 
and  her  children  as  therein  mentioned,  subject  to  such  annuity  as  therein  mentioned  : 
and  he  deWsed  the  residue  of  the  same  hereditaments  to  trustees,  upon  trust 
to  receive  the  rents  and  profits  thereof  until  his  said  son  John  Arthur  Arnold 
should  attain  his  age  of  twenty-five  years,  and  pay  thereout  an  annuity  of  201. 
to  the  testator's  wife  during  her  life,  and  apply' the  residue  thereof'  for  the 
benefit  of  the  said  John  Arthur  Arnold  as  therein  [788]  mentioned  ;  and,  when  and 
so  soon  as  the  said  John  Arthur  Arnold  should  have  attained  that  age,  then  upon 
trust  to  account  with  and  pay  the  said  rents  and  profits  to  him  ;  and,  from  and 
immediately  after  the  said  John  Arthur  Arnold  should  have  attained  that  age,  the 
testator  devised  the  same  hereditaments  unto  the  said  John  Arthur  Arnold,  his  heirs 
and  assigns  for  ever,  subject  to  the  payment  of  the  said  annuity  of  201.  to  the  testator's 
wife  during  her  life  :  And  the  testator  bequeathed  to  trustees  a  sum  of  15001.  upon 
the  trusts  therein  mentioned  for  the  said  Elizabeth  Watson  and  her  children  ;  but,  in 
case  there  should  be  no  children  of  the  said  Elizabeth  Watson  living  at  her  decease,  or, 
being  such,  all  of  them  should  happen  to  depart  this  life  under  the  age  of  twenty-one 
years  without  leaving  lawful  issue,  then  in  trust  to  pay  the  same  trust  premises  to  the 
said  John  Arthur  Arnold  ;  and,  in  case  the  .said  John  Arthur  Arnold  should  be  then 
dead,  leaving  lawful  issue  then  living,  then  the  testator  gave  the  same  trust  moneys 
to  be  equally  divided  amongst  his  said  other  four  daughters,  Mary,  Dorothy,  Anna 
Maria,  and  Harriett,  share  and  share  alike.  And  the  said  Richard  Arnold  then  by  the 
now-stating  codicil  recited  and  devised  in  the  words  following,  that  is  to  say, — 

"Whereas,  I  have  in  and  by  my  said  will  given  and  devised  the  reversion  in  fee 
of  and  in  divers  lands,  tenements,  and  hereditaments,  expectant  on  the  several  deceases 
of  my  said  daughters  Mary,  Dorothy,  .Anna  Maria,  and  Harriett,  without  issue  of  their 
respective  bodies,  unto  mj'  said  son  John  Arthur  Arnold,  his  heirs  and  as.signs  for  ever  : 
And  whereas  I  have  also  in  and  by  my  .said  will,  as  well  as  by  this  my  codicil,  limited 
divers  other  lands,  tenements,  and  hereditaments  (subject  to  certain  annuities  or  rent- 
charges  therein  specified)  for  the  use  and  benefit  of  my  said  son  John  Arthur  Arnold, 
his  heir  and  assigns,  until  [789]  he  attains  his  age  of  twenty-five  years ;  and,  upon  his 
attaining  the  said  age  of  twenty-five  years,  then  I  have  given  and  devised  the  same  to 
him  my  said  son,  his  heirs  and  assigns,  for  ever :  Now,  I  do  hereby  declare  my  will  to 
be  that,  in  case  my  said  son  shall  happen  to  depart  this  life  without  leaving  lawful 
issue  of  his  body  living  at  his  decease,  and  before  the  said  several  estates  shall  become 
vested  in  him  by  virtue  of  the  several  limitations  aforesaid,  then  and  in  such  case  I 
give  and  devise  the  said  estates,  chargeable  as  by  my  said  will  and  this  my  codicil  is 
before  mentioned,  unto  such  of  my  several  daughters  Mary,  Elizabeth,  Dorothy,  Anna 
Maria,  and  Harriett,  as  shall  be  then  living,  and  the  issue  of  such  of  them  as  shall  be 
then  dead,  in  manner  following,  that  is  to  say,  I  give  and  devise  an  equal  undivided 
share  thereof  to  every  one  of  them  my  said  daughters  Mary,  Dorothy,  Anna  Maria, 
and  Harriett,  as  shall  be  then  living,  and  to  their  respective  heirs  and  assigns,  as  tenants 
in  common,  and  not  as  joint-tenatits  ;  and,  in  case  of  the  death  of  either  of  them  my 
said  daughters  Mary,  Dorothy,  Aima  Maria,  and  Harriett,  before  my  said  son,  leaving 
issue  then  living,  then  I  give  the  share  and  shares  of  her  and  them  so  dying  unto  the 
heirs  of  the  body  of  such  daughter  and  daughters  respectively  :  And,  as  to  the  share  of 
my  said  daughter  Elizabeth  Watson,  I  give  and  devise  the  same  unto  my  said  wife 
Elizabeth  Arnold  and  the  said  Eichard  Arnold  and  John  Adcock,  and  their  heirs,  daring 
the  life  of  the  said  Richard  Watson,  in  trust  to  apply  and  dispose  of  the  rents  and  rent 
and  profits  thereof  from  time  to  time  as  the  same  shall  become  due,  in  the  purchase  of 
stock  in  the  Government  fund.s,  in  order  thereby  and  by  the  produce  from  time  to 
time  of  such  purchased  stock  to  form  an  accumulated  fund  during  the  said  Eichard 
Watson's  life,  and,  from  and  after  his  decease,  upon  trust  to  pay  all  such  original  and 
accumulated  stock  and  moneys  unto  my  daughter  [790]  Elizabeth  for  her  own  use ; 
but,  in  the  case  of  the  decease  of  my  said  daughter  Elizabeth  in  the  meantime,  leaving 
issue  then  living  then  in  trust  to  pay  all  such  stock  and  moneys  to  such  issue  in  equal 
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shares  and  proportions  ;  and,  in  case  my  said  daughter  Elizabeth  shall  happen  to  die 
in  the  life-time  of  the  said  Richard  Watson,  without  leaving  any  issue  then  living,  then 
in  trust  to  pay  all  such  stock  and  moneys  to  my  said  foui'  other  before-named  daughters, 
in  equal  shares  and  proportions :  and,  from  and  after  the  decease  of  the  said  Richard 
Watson,  I  give  and  devise  the  said  undivided  part  or  share  of  my  said  daughter 
Elizabeth  of  and  in  the  said  estates,  unto  her  my  said  daughter  Elizabeth  for  her  life  ; 
and  from  and  after  her  decease,  I  give  and  devise  the  same  unto  and  amongst  all  her 
children  that  shall  be  then  living,  and  their  respective  heirs,  share  and  share  alike,  as 
tenants  in  common,  and  not  as  joint-tenants  :  And,  in  case  my  said  daughter  Elizabeth 
shall  depart  this  life  in  the  life-time  of  my  said  son,  leaving  issue  of  her  body  then 
living,  then  I  give  and  devise  the  share  of  my  said  daughter  Elizabeth  in  the  said 
estates  to  the  heii's  of  her  body.'' 

And, — after  reciting  that  he  had  by  his  will  given  to  his  daughter's  Mary,  Dorothy, 
Anna  Maria,  and  Harriett,  the  several  sums  of  20001.  a  piece  upon  their  attaining 
their  respective  ages  of  twenty-one  years  or  days  of  marriage,  and  in  case  they  should 
anv  of  them  die  under  that  age  and  unmarried  he  had  given  the  shares  of  such  of  them 
so  clying  unto  his  said  son,  and  that  he  had  also  given  the  residue  of  his  personal 
estate,  together  with  the  produce  of  the  accumulated  trust  rents  of  his  several  real 
estates,  unto  his  said  son  John  Arthur  Arnold,  to  his  own  use,  upon  his  attaining  the 
age  of  twenty-one  year's, — the  testator  by  the  now-stating  codicil  declared  that,  in 
case  his  .said  son  Johrr  Arthur  Arnold  should  happen  to  depart  this  life  before  he  attained 
that  age,  and  without  leaving  [791]  lawful  issue  of  his  body  then  living,  then  the 
testator  gave  one  equal  part  or  share  of  all  the  said  accumulated  trust  rents,  moneys 
arising  by  the  death  of  any  of  his  said  daughter's,  and  personal  estate,  unto  such  of 
his  said  daughter's  Mar'y,  Elizabeth,  Dorothy,  Anna  Mar'ia,  and  Hari'iett,  as  should 
happen  to  survive  his  said  son  ;  but,  as  to  the  shar-e  of  the  said  P]lizabeth  Watson, 
subject  to  such  provisions  as  in  the  now  stating  codicil  contained. 

4.  The  said  testator  was  at  the  time  of  making  his  said  will,  and  thenceforth  until 
and  at  the  time  of  his  death,  seised  and  well  entitled,  to  him  and  his  heirs,  of  and  to 
the  said  closes  or  gr'ounds  inclosed,  meadows,  lands,  her-editaments,  and  premises  so 
devised  by  him  as  aforesaid. 

5.  The  said  testator  died  in  the  year  1804,  without  having  revoked  or  var'ied  his 
said  will,  save  so  far  as  the  same  was  \'ar'ied  Ijy  the  said  codicil,  and  without  having 
revoked  or  varied  the  said  codicil. 

6.  The  testator  left  him  survivirrg  his  widow,  Elizabeth  Arrrold,  and  six  childr'en, 
viz.  the  said  John  Arthur  Arnold,  his  only  son  and  heir  at-law,  and  Mary  Arirold, 
Elizabeth,  then  the  wife  of  Richard  Watson,  Dorothy  Arnold,  Anna  Maria  Arnold, 
and  Harriett  Arnold,  in  his  said  will  respectivelj'  named.  The  said  John  Arthur 
Arnold  was  the  testator-'s  youngest  child. 

7.  The  said  John  Arthur  Arrrold  duly  made  and  published  his  last  will  and  testa- 
ment in  wr'itirrg,  dated  the  19th  of  February,  1842,  and  thereby  devised  as  follows: — 
"  I  give  and  devise  all  the  messuages,  land.s,  tenements,  tithes,  and  other  hereditaments, 
and  part  or'  share,  pirts  or  shar'cs  of  messuages,  lands,  tenements,  tithes,  aird  other' 
hereditaments  at  or  within  the  parish  of  Lilbourne,  in  the  county  of  Northampton,  of 
or  to  which  I  am  or  may  become  seised  or  entitled  [792]  under  the  will  and  codicil 
of  my  late  father  Richard  Arnold,  deceased,  or  one  of  them,  or  otherwise,  uporr  the 
respective  deceases  of  my  sisters  Dorothy  and  Harriett  Ar'uold  respectively,  and  such 
failure  of  issue  of  their  r'espective  bodies  as  in  the  same  will  and  codicil  or  one  of  them 
is  mentioned,  unto  arrd  to  the  use  of  the  said  Thomas  Watson,  his  heirs  and  assigns 
for  ever-."  Arrd,  on  the  26th  of  October-,  184.3,  the  said  John  Arthur  Arnold  duly 
made  aird  published  a  codicil  to  his  said  will,  and  ther'cby,  after  fully  reciting  the 
hereinbefor'e-stated  devise  contained  in  his  said  will,  and  after  reciting  that  the  said 
Dorothy  Arnold  was  then  dead  without  having  been  married,  but  that  the  said 
Harriett  Arrrold  was  still  living,  the  said  testator  proceeded  as  follows,  that  is  to  say, 
— "  I  do  her'eby  revoke  so  much  of  my  said  will  as  relates  to  the  devise  her-einbefore 
mentioned  of  the  her'editaments  at  Lilbourne  aforesaid  to  which  I  might  become 
entitled  upon  the  respective  deceases  of  my  sisters  Dor-othy  Arnold  and  Harr-iett 
Ar-nold  and  such  failure  of  their  issue  respectively  as  above  referred  to:"  and,  after 
devising  as  ther-ein  mentioned  the  hereditamerrts  to  which  he  had  become  entitled  in 
possession  upon  the  death  of  his  said  sister  Dorothy  Arrrold,  the  said  testator  devised 
in  the  words  following,  that  is  to  say, — "  And,  as  to  so  much  of  the  same  her-edita- 
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raents  at  Lilbourne  aforesaid  as  I  am  so  entitled  to  as  aforesaid  in  expectancy  upon 
the  death  of  my  said  sister  Harriett  Arnold  without  such  issue  as  above  referred  to, 
I  give  and  devise  the  same,  with  the  appurtenances,  unto  and  to  the  use  of  my 
said  wife  "  (meaning  thereby  the  plaintifl"  Anne  Richardson),  "  her  heirs  and  assigns 
for  ever." 

8.  On  the  12th  of  May,  1844,  the  said  John  Arthur  Arnold  died,  without  having 
revoked  or  altered  his  said  will,  except  so  far  as  it  was  altered  by  the  said  [793] 
codicil,  and  without  having  revoked  or  altered  his  said  codicil. 

9.  The  said  John  Arthur  Arnold  left  Anne  Arnold,  his  wife,  him  surviving,  who 
has  since  married  the  Kev.  Henry  Kemp  Richardson ;  she  and  her  present  husband 
being  the  plaintiffs  in  this  action. 

10.  The  said  John  Arthur  Arnold  never  had  any  issue.  There  were  living  at  his 
decease  three  of  his  said  sisters,  viz.  Mary,  Anna  Maria,  and  Harriett :  his  sister 
Elizabeth  Watson  had  died  previously,  leaving  the  defendant  Thomas  Watson  and 
several  other  children  her  surviving. 

11.  The  said  Anna  Maria  Arnold  attained  the  age  of  twenty-one  years,  and  after- 
wards married  George  Wartnaby,  who  died  in  her  life-time  ;  and  the  said  Anna  Maria 
Wartnaby  died  in  August,  1863,  leaving  one  child  only  her  surviving,  viz.  the  defen- 
dant Harriett  Wartnaby.  The  said  Harriett  Arnold  attained  her  age  of  twenty-one 
years  ;  and  on  the  2'2nd  of  January,  1864,  she  died,  a  spinster,  having  made  a  will  and 
thereby  devised  all  her  real  estate  to  the  defendant  John  Henry  Holditch,  his  heirs 
and  assigns,  in  trust  to  sell  the  same. 

12.  The  wills  and  codicils  of  the  said  Richard  and  John  Arthur  Arnold  were  to  be 
read  and  taken  as  part  of  the  case. 

The  question  for  the  opinion  of  the  court  was,  whether  or  not,  under  the  circum- 
stances hereinbefore  stated,  the  plaintiff's  are  now  entitled  to  the  possession  of  that 
moiety  of  and  in  the  said  lands  at  Lilbourne  of  which  the  said  Harriett  Arnold  was 
tenant  for  life  under  the  said  will  of  the  said  Richard  Arnold. 

If  the  court  should  be  of  opinion  that  the  plaintiffs  were  so  entitled  as  aforesaid, 
then  judgment  was  to  be  entered  up  for  the  plaintiff's,  to  recover  possession  of  the  said 
moiety  of  the  said  lands,  with  costs.  If  the  [794]  court  should  be  of  opinion  that  the 
plaintiff's  were  not  so  entitled  as  aforesaid,  then  judgment  was  to  be  entered  up  for 
the  defendants,  with  costs. 

No  argument  took  place  in  the  Court  of  Common  Pleas,  it  being  agreed  that  judg- 
ment should  pass  for  the  plaintiff',  upon  the  authority  of  the  decision  of  the  Master  of 
the  Rolls  upon  the  same  will  in  the  case  of  Be  Richard  Arnold's  Estate,  33  Beaven,  163, 
where  it  was  held  that  the  daughters  took  for  life  only  ;  that  the  devise  for  life  con- 
tained in  the  will  could  not  be  enlarged  by  a  recital  in  the  codicil  that  the  devise  was 
in  tail  ;  and  that  the  word  "  vested,"  in  the  gift  over,  meant  vested  in  interest,  and  not 
vested  in  possession. 

A  writ  of  error  was  thereupon  brought,  and  the  case  was  argued  in  the  Exchequer 
Chamber  at  the  sittings  after  Easter  Term  last,  before  Pollock,  C.  B.,  Channell,  B., 
Blackurn,  J.,  Mellor,  J.,  Pigott,  B.,  and  Shee,  J. 

Cadman  Jones,  for  the  plaintiff's  in  error  (the  defendants  below),  contended  that  the 
expression  in  the  will  of  Richard  Arnold,  "  in  case  my  son  shall  die  before  the  estates 
become  vested  in  him,"  whatever  be  the  prima  facie  legal  interpretation  of  the  word 
"  vested,"  eralently  meant  here  a  vesting  in  possession,  as  contra-distinguished  from  a 
mere  vesting  in  estate :  and  he  referred  to  the  following  anthonties,— Berkeley  v. 
Swinhourne,  16  Simons,  275,  17  Law  J.,  Chan.  416  ;  Taylor  v.  Frobislwr,  5  De  Gex  & 
Sm.  191,  21  Law  J.,  Chan.  608;  Poole  v.  Bott,  11  Hare,  33,  22  Law  J.,  Chan.  1042  ; 
Boraston's  case,  3  Co.  Rep.  19;  Young  v.  Robertson,  4  Macqueen,  314;  Re.  Greijsons 
Trusts,  34  [795]  Law  J.,  Chan.  41  ;  Wm-dsiomih  v.  Wood,  1  House  of  Lords  Cases,  129. 

Sir  Roundell  Palmer,  A.  G.  (with  whom  was  Pearson),  for  the  defendants  m  error 
(the  plaintiff's  below),  submitted  that,  according  to  all  the  legitimate  rules  of  construc- 
tion, the  decision  of  the  Master  of  the  Rolls  in  the  case  of  Re  Arnold,  33  Beavan,  163, 
upon  this  will,  was  correct;  that,  in  construing  a  will,  the  natural  and  orduiary 
meaning  must  be  given  to  the  language  of  the  testator,  unless  such  a  construction 
would  be  manifestly  repugnant  or  inconsistent  or  incongruous  ;  that  technical  \yords 
in  a  will  must  ahvays  be  interpreted  in  their  known  technical  sense,  unless  it  be 
manifest  from  the  whole  scope  of  the  instrument  that  the  testator's  intention  was 
otherwise  ;  that  the  gift  in  the  will  to  John  Arthur  could  only  be  defeated  by  clear 


1000  RICHARDSON    V.POWER  19  C  B.  (N.  S.)796. 

and  unambiguous  language  in  the  codicil ;  that  the  reversion  vested  in  John  Arthur 
immediately  on  the  death  of  his  father  ;  and  that  that  estate  was  not  defeated  or 
destroyed  by  anything  contained  in  the  codicil.  The  following  cases  were  cited, — 
Grey  v.  Pearson,  6  House  of  Lords  Cases,  61  ;  Roddn  v.  Fitr/ciakl,  6  House  of  Loi'ds 
Cases,  823 ;  Egeiton  v.  Brournlmt,  4  House  of  Lords  Cases,  208,  23  Law  J.,  Chan.  348  ; 
Doe  d.  Hearle  v.  Hicks,  8  Bingh.  475,  1  M.  &  Scott,  759,  1  Clark  &  Fin.  20 ;  Compmi 
V.  Aitsfen,  12  Simons,  218;  Russd  v.  Buchanan,  7  Simons,  628;  I'e  ThnistmCs  Trusts, 
17  Simons,  21  ;  Griffith  v.  Blunt,  4  Beavan,  248;  Blakemore's  case,  20  Beavan,  214; 
Be  Morse's  Settlement,  21  Beavan,  174,  25  Law  J.,  Chan.  192;  Re  Thatcher's  Trusts, 
26  Beavan,  365 ;  Bowlaiul  v.  Tawney,  26  Beavan,  67  ;  Sheffield  v.  Kennett,  27  Beavan, 
207 ;  In  re  Cant's  Estate,  4  De  Gex  &  J.  503,  28  Law  J.,  Chan.  641  :  King  v.  Cnllen, 
2  De  Gex  &  Sm.  252;  Parkin  v.  Hodgkitison,  15  Simons,  293;  The  ComOTw-[796]- 
sioners  of  Charitable  Donations  v.  Cotter,  2  Druiy  &  W.  615;  Henderson  v.  Kcnnicot, 
2  De  Gex  &  Sm.  492,  18  Law  J.,  Chan.  40. 

Cadman  Jones  was  heard  in  reply. 

Cur  adv.  vult. 

Channeli,,  B.,  now  delivered  the  judgment  of  the  court  (a) : — 

This  was  an  action  of  ejectment  brought  to  recover  the  possession  of  a  moiety  of 
certain  lands  at  Lilbourne,  in  the  county  of  Northampton,  of  which  one  Harriett 
Arnold  was  tenant-for-life  under  the  will  of  Richard  Arnold. 

The  question  in  the  cause  arises  on  the  will  and  codicil  of  Richard  Arnold.  This 
will  and  codicil  were  in  the  year  1863  the  subject  of  proceedings  before  the  Master 
of  the  Rolls,  with  reference  to  another  devise  in  similar  terms  to  that  now  to  be 
considered. 

In  the  present  action  of  ejectment  a  case  was  stated  for  the  opinion  of  the  court 
of  Common  Pleas,  pursuant  to  the  Common  Law  Procedure  Act :  and  the  question 
submitted  to  that  court  Avas  assumed  to  be  in  principle  the  same  as  the  one  which  had 
been  before  the  Master  of  the  Rolls  /»  re  Arnold's  Estate.  The  court  of  Common 
Pleas  ordered  judgment  in  the  ejectment  to  be  entered  for  the  plaintiffs  below,  in 
accordance  with  the  judgment  pronounced  by  the  Master  of  the  Rolls,  to  enable  the 
defendants  below  to  proceed  in  error  upon  the  judgment  so  ordered  to  be  entered. 

Proceedings  in  error  having  been  taken,  and  brought  before  us,  we  are  now  called 
upon  to  consider  the  formal  decision  of  the  court  of  Common  Pleas. 

Li  1801,  Richard  Arnold  made  a  will,  by  which  he  devised  the  property  which  is 
the  subject  of  this  eject-[797]-ment,  to  tiustees  from  and  after  bis  daughter  Harriett 
should  attain  twenty -one,  or  marry,  upon  trust  to  pay  her  the  rents  and  profits  for 
her  separate  use  during  her  life  ;  and,  after  her  death,  he  devised  it  to  the  use  of  the 
first  and  other  sons  of  Harriett  in  tail,  and,  in  default  of  such  issue,  to  the  use  of  the 
daughters  of  Harriett,  as  tenants  in  common  ;  and,  in  default  of  such  issue,  the  testator 
gave  and  devised  the  estate  in  question  to  his  son,  John  Arthur  Arnold,  in  fee.  Then, 
by  the  codicil,  the  testator  recites  that  he  had  by  his  will  devised  the  reversion  in  fee 
in  several  estates  expectant  on  the  decease  of  his  several  daughters,  including  Harriett, 
to  his  son  John  Arthur  Arnold,  and  also  that  he  had  devised  other  estates  to  trustees, 
to  the  use  of  his  said  son  John  Arthur  Arnold,  his  heirs  and  assigns,  until  he  attained 
twenty-five,  and  thereuporr,  to  him,  his  heirs  and  assigns,  for  ever :  and  then  the 
testator  proceeds  to  declare  his  will  to  be  that,  irr  case  his  said  son  should  die  without 
leaving  lawful  issue  of  his  body  living  at  his  decease,  and  before  the  said  several 
estates  should  become  vested  in  him  by  virtue  of  the  said  sever-al  limitations  aforesaid, 
then  the  testator  gave  and  devised  them  to  such  of  his  daughters  as  shoirld  be  therr 
living,  arrd  the  issue  of  such  of  them  as  should  be  then  dead,  in  the  manner  therein 
mentioned. 

The  testator  died  in  1804.  The  son  John  Arthur  Ar-nold  attained  twenty-five 
after  the  testator's  death,  and  died  without  issue,  irr  1844.  Harriett  attained  twenty- 
oire  after  the  testator^'s  death,  arrd  died  rrnmarried,  in  1864. 

The  question  for'  our  coirsideratiorr  is,  whether  the  estates  in  questioir  devised  to 
Harriett  had  at  the  death  of  John  Arthur  Arnold  become  vested  in  him  or  rrot :  aird 
it  may  be  taken  generally,  without  more  particularly  referring  to  the  will  of  Johrr 
Arthur  Arnold,  or  [798]  to  the  state  of  the  family,  as  set  out  in  the  special  case  that, 

(a)  The  learned  Barorr  irrtimated  that  Pigott,  B.,  who  had  only  heard  a  part  of 
the  argument,  declined  on  that  accourrt  to  take  any  part  in  the  judgment. 
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if  tlie  estates  had  so  vested,  the  judgment  of  the  court  of  Common  Pleas  must  be 
affirmed :  but,  if  they  had  uot  vested,  then  the  judgment  must  be  reversed. 

Now,  by  the  devise  in  the  will,  particular  estates,  viz.  life-estates  and  estates-tail, 
are  given  to  Harriett  Arnold  and  her  issue,  with  an  ultimate  remainder  in  fee  to  John 
Arthur  Arnold,  a  living  person.  This  remainder  in  fee  devised  by  the  will  is,  we 
think,  an  estate  which  vested  at  the  death  of  the  testator. 

We  have  then  to  see  whether  there  is  anything  in  the  codicil  which  shews  aii 
intention  that  it  shall  not  so  vest. 

In  the  course  of  the  argument  before  us,  very  many  authorities  were  cited ;  some 
of  which  we  do  uot  think  it  necessary  particularly  to  advert  to. 

It  was  scarcely  disputerl,  if  at  all,  that,  if  the  words  in  the  codicil  "  in  case  his  said 
son  should  die  before  the  said  several  estates  should  become  vested  in  him  by  virtue 
of  the  said  several  limitations  aforesaid,"  were  to  be  construed  in  their  strict  technical 
sense,  that  then  the  contest  on  the  part  of  the  plaintifl's  below  was  correct.  But  it 
was  argued  on  the  part  of  the  plaintifts  in  error  that  the  words  in  the  codicil  we  have 
referred  to  were  to  be  understood,  not  in  their  strict  technical,  but  in  their  ordinary 
and  popular  sense,  and,  so  construed,  would  maintain  the  view  of  the  plaintifis  in 
error,  in  support  of  this  view,  we  were  pressed  with  the  case  of  roimg  v.  Robertson, 
4  Macq.  314,  as  an  authority  directly  in  point.  That  case  was  decided  early  in  the 
year  1862,  was  probably  uot  reported  at  the  time  of  the  decision  by  the  Master  of 
the  Rolls  In  re  Arnold's  Estate,  certainly  was  not  cited  in  the  last-mentioned  case. 

In  Young  v.  Robertson,  words  somewhat  similar  to  those  in  the  present  codicil  were 
held  to  shew  an  intention  that  the  property  should  vest,  uot  a  morte  tes-[799]-tatoris, 
but  at  the  death  of  the  tenant  for  life.  Now,  in  the  first  place,  it  is  to  be  observed 
that,  in  that  case,  the  words  upon  which  the  decision  proceeded  were  all  in  the  same 
instrument,  viz.  a  Scotch  trust-disposition ;  for  the  principle  of  the  decision  was  not 
at  all  affected  by  the  codicil,  which  only  introduced  another  grand-nephew  of  the 
testator  or  truster  to  share  in  the  trust-disposition  first  made. 

In  the  present  case,  the  devise  in  the  will,  under  the  circumstances  which  have 
arisen,  is,  we  think,  clear ;  aud  the  question  is,  whether  the  words  of  the  codicil  alter 
the  ordinary  period  of  the  vesting  of  the  interest  under  that  devise.  It  has  been 
decided  that  a  gift  in  a  will  can  only  be  destroyed  by  something  equally  clear  in  a 
codicil :  see  iJoe  d.  Hearle  v.  Hicks,  1  (Jlark  ife  Fin.  20,  acted  on  recently  by  the  court 
of  Exchequer  in  Robertson  v.  Foivell,  2  Hurlst.  &  Colt.  762.  So  that  we  cannot  say 
that  the  period  of  vesting  here  is  deferred,  unless  we  see  from  the  words  of  this  codicil 
an  intention  that  the  property  shall  not  vest  until  the  death  of  Harriett,  as  clearly  as 
we  do  see  from  the  words  of  the  will  an  intention  to  give  an  estate  in  remainder,  to 
vest  at  once. 

It  will  be  well  to  examine  the  reasons  upon  which  Young  v.  Robertson  was  decided, 
with  a  view  of  seeing  how  far  any  of  them  are  applicable  to  the  present  case.  The 
decision  proceeds  mainly  upon  two  grounds, — first,  that,  where  words  of  survivorship 
occur  in  an  instrument  in  which  a  period  for  payment  or  distribution  is  named,  that 
period  is  the  time  to  which  the  surviving  is  to  be  referred, — and,  secondly,  that,  where 
a  testator,  in  a  will,  which  is  considered  to  speak  from  the  time  of  his  death,  uses  the 
words  "  before  the  share  or  estate  becomes  vested,"  he  must  prima  facie  be  taken  to 
mean  something  more  than  "before  my  death."  Now,  the  first  of  these  reasons 
cannot  in  our  opinion  apply  in  this  case;  for,  there  is  no  period  [800]  of  payment  or 
distribution  named  distinctly  in  the  clause  here  in  question.  The  gift  over  is  to  such 
of  the  daughters  tlien  living.  If,  on  looking  back  into  the  sentence,  we  found  that 
the  word  "then"  referred  grammatically  to  the  period  of  payment  or  of  obtaining 
possession  of  the  estate,  the  reasoning  of  Young  v.  Robertson  would  apply  :  but  we  find, 
on  looking  back  for  a  period  of  time  to  which  to  refer  the  word  "  then,"  that  it  appears 
to  be  the  death  of  John  Arthur  Arnold  before  the  estates  have  vested  in  him ;  so  that 
we  are  still  left  in  uncertainty  as  to  when  that  vesting  is  to  take  place,  and  cannot 
determine  it  by  the  rule  suggested.  Then,  as  to  the  second  reason,  that  also  does 
not  so  clearly  apply  here,  because  the  gift  over  in  the  codicil  comprises  not  only  the 
estates  now  in  question  devised  to  Harriett,  as  to  which  it  may  be  conceded  that  the 
period  of  vesting  is  either  the  death  of  the  testator  or  the  death  of  Harriett,  but  also 
other  estates  which  are  so  devised  that  it  might  be  a  question  whether  they  would 
vest  in  John  Arthur  Arnold  until  he  attained  the  age  of  twenty-one. 

Probably,  if  we  were  called  on  to  decide  that  question,  we  should  say  that  they 
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vested  at  the  testator's  death:  see  Bom-'^fmis  cane,  3  Co.  Rep.  19  Ix,  and  subsequent 
decisions.  Still  it  might  be  doubted,  especially  as  to  those  estates  devised  by  the 
codicil,  though  there  could  be  no  doubt  if  the  devise  were  in  the  exact  terms  recited 
by  the  codicil.  Therefore,  although,  for  the  purpose  of  making  a  gift  over  of  the 
estates  now  in  question,  it  would  have  been  simpler  to  have  said  "  before  my  death," 
instead  of  "before  the  estate  vests,"  it  would  not  be  so  at  all,  if  the  testator  had 
intended  the  gift  over  to  take  eflfect  as  to  some  of  the  estates  comprised  in  it  on 
John  Arthur  Arnold's  dying  before  himself,  but,  as  to  others,  on  his  dying  before 
twenty-five. 

Probably  the  form  of  words  used  was  the  shortest  [801]  which  could  be  used  for 
that  purpose  :  and,  if  so,  the  argument  deduced  from  the  supposed  simplicity  of  the 
other  expression  loses  its  force,  although,  doubtless,  if  the  testator  had  the  meaning 
we  have  suggested,  it  would  have  been  well  that  he  should  have  expressed  it  more 
clearly.  Besides,  the  intention  of  the  testator  in  making  the  gift  ovei'  at  all,  is  no 
doubt  to  prevent  the  property  lieing  undisposed  of  by  the  will.  That  will  take  place 
only  if  the  devisee  dies  before  his  interest  vests.  Then,  if  so,  it  is  not  at  all  unnatural 
that  he  should  in  terms  make  the  gift  over  to  take  effect  on  the  happening  of  the 
event  he  wishes  to  guard  against,  that  is,  the  death  of  the  devisee  before  the  A-esting 
of  his  interest,  instead  of  in  terms  making  it  depend  upon  the  death  of  the  devisee 
before  the  actual  event  upon  which  the  interest  would  vest  and  the  gift  over  become 
unnecessary,  although,  in  the  particular  instance,  the  latter  might  be  a  simpler 
expression.  His  object  being  to  provide  against  a  particular  result,  he  would  .'ay, 
"I  give  this  over  to  my  daughters,  if  that  result  happens,"  rather  than  name  the 
event  which  would  cause  the  result :  so  that,  in  our  opinion,  the  main  reasons  given 
for  the  decision  of  Young  v.  lioherkon  would  not  apply  to  this  case. 

It  is  said  that  that  case  has  been  acted  upon  by  the  Lords  Justices  in  the  case  of 
Gi-egsmi'.i  Tntsts,  34  Law  J.,  Ch.  4.  That  case  shews,  no  doubt,  that  there  is  no  differ- 
ence between  real  and  personal  estate,  so  as  to  prevent  the  application  to  real  estate 
as  well  as  to  personal  of  the  rule  in  Young  v.  h'obertson,  that  words  of  survivorship 
should  be  referred  to  the  period  of  distribution,  where  it  appears  from  the  collocation 
of  the  words  that  it  was  the  intention  of  the  testator  to  do  so.  In  Grcgami's  Trusts, 
this  intention  was  very  clear, — "On  the  death  of  my  wife,  the  estate  shall  be  shared 
equally  amongst  the  survivors  of  cei'tain  persons."  It  would  have  been  difficult  there 
not  to  read  survivors  as  [802]  meaning  surviving  at  the  death  of  the  wife  :  yet  many 
authorities  were  quoted  in  favour  of  the  opposite  construction  :  and  the  Lords  Justices, 
in  giving  judgment,  expressly  said  that  there  were  authorities  both  ways.  Hence, 
for  the  reasons  we  have  mentioned,  the  intention  is  by  no  means  so  clear :  and,  being 
in  a  codicil,  the  words  ought  to  be  more  clear  before  we  could  say  that  they  divested 
the  interest  given  by  the  will. 

Notwithstanding  the  case  of  Yoimg  v.  Eobertson,  we  see  no  reason  for  construing 
the  words  in  the  codicil  in  the  present  case  in  any  other  than  their  usually  received 
and  recognized  technical  sense. 

We  are  of  opinion  that,  according  to  the  true  construction  of  the  will,  the  undivided 
moiety  of  the  estates  in  question,  on  the  death  of  the  testator  Richaixl  Arnold,  vested 
in  his  sou  John  Arthur  Arnold,  in  fee  in  remainder  expectant  on  the  detei-mination 
of  the  particular  estates  devised  to  Harriett  Arnold  and  her  issue ;  and  that,  according 
to  the  tnie  construction  of  the  codicil,  the  executory  devise  over  in  the  event  of  the 
said  John  Arnold  dying  without  leaving  issue,  and  before  the  estates  became  vested 
in  him  by  virtue  of  the  limitations  in  the  will,  w;is  to  take  efl'ect  only  in  case  the  said 
John  Arthur  Arnold  died  without  leaving  issue  before  the  said  estates  became  vested 
in  him  in  point  of  interest. 

We  further  think  that  the  said  moiety  did  so  vest  in  him  in  point  of  intei'est,  and 
therefore  that  the  said  devise  over  of  tJhe  said  moiety  never  took  effect.  If  so,  the 
plaintiHs  l)elow  are,  under  the  circumstances  stated  in  the  case,  entitled  to  recover 
that  moiety. 

We  therefore  attirra  the  judgment  of  the  court  of  Common  Pleas  given  in  accord- 
ance with  that  of  the  Master  of  the  Rolls. 

Judgment  for  the  plaintiffs  below. 
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[1]     Cases  Argued  and  Determined  on  Writs  of  Error  from  the  Court 
OF  Common  Pleas,  and  Exchequer  Chamber. 

[In  the  House  of  Lords.] 

The  Company  of  Free  Fishers  and  Dredgers  of  Whitstable 

r.  Gann.     186-5. 

[S.  C.  11  H.  L.  C.  192  ;  11  E.  E.  1.305  (with  note).] 

1.  The  bed  of  all  navigable  rivers  where  the  tide  flows  and  reflows,  and  of  all  estuaries 
or  arms  of  the  sea,  is  V)y  law  vested  in  the  Crown  :  but  this  ownership  of  the  Crown 
is  for  the  benefit  of  the  subject,  and  cannot  be  used  in  any  manner  so  as  to  derogate 
from  or  interfere  with  the  right  of  navigation  which  belongs  by  law  to  all  the 
subjects  of  the  realm. — If,  therefore,  the  Crown  grants  part  of  the  bed  or  soil  of  a 
na\'igable  river  or  an  estuary,  the  grantee  takes  it  subject  to  the  public  right,  and 
cannot  in  respect  of  his  ownership  of  the  soil  claim  anything  which  interferes  with 
the  enjoyment  of  the  public  right. — 2.  Anterior  to  Magna  Charta  (by  which  such 
grants  were  prohibited),  a  several  fishery  in  an  arm  of  the  sea  or  navigable  river 
might  have  been  gianted  by  the  Crown  to  a  subject;  and  the  grant  might  include 
a  portion  of  the  soil  for  the  purpose  of  the  fishery.  But  this,  like  eveiy  other  grant, 
whenever  made,  must  have  been  subject  to  the  public  right  of  navigation. — Where, 
therefore,  the  plaintiffs  claimed  to  be  entitled  by  Royal  grant  to  a  portion  of  the 
bed  and  soil  (below  low-water  mark)  of  the  arm  of  the  sea  which  forms  the  estuary 
of  the  river  Thames  opposite  to  the  manor  of  Whitstable,  in  the  open  sea-way,  being 
the  high  road  for  the  passage  of  vessels,  and  claimed,  as  an  immemorial  payment 
due  to"  the  lords  of  the  manor,  a  sum  of  Is.  for  every  vessel  which  cast  anchor  within 
the  precincts  of  that  part  of  the  bed  or  soil  of  the  ri\  er  within  the  manor  which  was 
claimed  by  them  : — Held  that,  inasmuch  as  this  claim  interfered  with  the  right  to 
anchor,  which  is  a  necessary  part  of  the  right  of  navigation,  subject  to  which  the 
original  grant  must  be  taken  to  have  been  made, — it  could  not  be  supported  on 
the  ground  of  ownership  of  the  soil.— 3.  If  such  payment  be  claimed  as  an  antieut 
anchorage-due,  some  facts  must  he  shewn  which  pro\e,  or  from  which  it  may  be 
inferred^  that  the  soil  was  originally  within  the  precincts  of  a  port  or  harbour,  or 
that  some  service  or  aid  to  navigation  was  rendered  to  the  public,  in  respect  of 
which  the  alleged  grant  was  made  :  but  no  such  presumption  can  be  made  or  inference 
drawn  from  the  mere  fact  of  an  immemorial  payment. 

This  was  an  action  brought  by  the  plaintiffs,  a  company  incorporated  by  the 
33  G.  3,  c.  42  (local  act),  under  the  name  of  "The  Company  of  Free  Fishers  [2] 
and  Dred<'ers  of  Whitstable,  in  the  county  of  Kent,"  to  try  their  right  to  receive 
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a  payment  of  Is.  for  every  vessel  auchoriiig  on  certain  land  covered  by  the  sea,  the 
soil  of  which  was  claimed  by  the  plaintiffs. 

The  declaration  was  in  the  indebitatus  form  for  anchorage.  The  defendant  pleaded 
never  indebted. 

The  cause  was  tried  before  Erie,  C.  J.,  at  Maidstone  Spring  Assizes,  1861,  when 
a  verdict  was  found  for  the  plaintiffs,  leave  being  reserved  to  the  defendant  to  move 
to  enter  the  verdict  for  him  if  the  court  should  be  in  his  favour  upon  the  points  here- 
inafter mentioned, — both  parties  undertaking  to  be  bound  by  the  decision  of  the 
court  thereon,  unless  the  court  should  give  leave  to  appeal,  and  to  appeal  on  those 
points  only  on  which  the  court  should  so  give  leave.  The  evidence  given  at  the  trial 
was  in  substance  as  follows  : — 

By  deeds  of  lease  and  release,  bearing  date  respectively  the  11th  and  12th  of 
October,  1791,  the  fee-simple  of  the  manor  of  Whitstable,  &c.,  were  conveyed  to 
Edward  Foad  and  James  Smith,  in  equal  moieties,  as  tenants  in  common  in  fee. 
The  following  is  an  extract  from  the  conveying  part  of  the  deed  of  release  : — "  All  that 
the  manor  of  Whitstable,  with  all  and  singular  the  rights,  royalties,  privileges,  members, 
and  appurtenances  thereof,  in  the  said  county  of  Kent ;  and  also  all  courts-leet,  courts- 
baron,  perquisites  and  j)rofits  of  courts  to  the  same  belonging  or  in  any  wise  apper- 
taining ;  and  also  all  those  quit-rents  payable  yearly  to  the  said  manor  by  several 
persons,  formerly  said  to  amount  to  the  sum  of  131.  ISs.,  but  now  to  the  sum  of  171.  16s. 
per  annum  :  And  also  all  the  fishery  of  Whitstable,  being  a  royalty  of  fishery  or 
oyster-dredging  within  the  said  manor,  formerly  computed  to  [3]  be  of  the  yearly 
value  of  231.  4s.,  but  now  of  761.  15s.  2d.  per  annum,  on  an  average  for  the  last  seven 
years ;  together  with  all  and  singular  messuages,  houses,  outhouses,  buildings,  dove- 
houses,  barns,  stables,  mills,  tofts,  yards,  orchards,  gardens,  lands,  tenements,  meadows, 
leasowes,  pastures,  feedings,  closes,  inclosures,  woods,  underwoods,  trees,  rents  and 
services  of  tenants  and  farmers,  quit-rents,  free-rents,  rents  of  assize,  ways,  paths, 
passages,  waters,  streams,  fishings,  fishing-places,  watercourses,  ponds,  pools,  moats, 
warrens,  wastes,  waste  grounds,  commons,  common  of  pasture,  furzes,  heaths,  moors, 
marshes,  courts-leet,  courts-baron,  views  of  frankpledge,  perquisites  and  profits  of 
courts  and  leets,  homages,  fealties,  reliefs,  heriots,  escheats,  lines,  issues,  amerciaments, 
goods  and  chattels  of  felons  and  fugitives  and  of  persons  attainted  and  of  persons 
outlawed  and  put  in  exigent,  deodands,  waifs,  estrays,  treasure-trove,  fines,  forfeitures, 
mines,  quarries,  and  all  other  royalties,  franchises,  liberties,  rights,  jurisdictions, 
privileges,  immunities,  profits,  commodities,  emoluments,  advantages,  and  heredita- 
ments whatever  to  the  said  manor,  royalty,  and  fishery,  hereditaments  and  premises 
hereby  granted  and  released,  or  intended  so  to  be,  or  any  of  them,  belonging  or  in 
any  wise  appertaining,  or  therewith  held,  used,  occupied,  or  enjo^yed,  or  accepted, 
reputed,  tiiken,  or  known  as  part,  parcel,  or  member  thereof,  or  to  be  had,  received, 
perceived,  or  taken,  used,  exercised,  or  enjoyed  in,  upon,  or  out  of  or  arising  from  the 
same  manor  or  lordship,  royalty,  and  fishery,  hereditaments,  and  premises,  oi'  any  of 
them,  or  any  part  or  parcel  thereof." 

By  deeds  of  lease  and  release,  bearing  date  respectively  the  2-lth  and  25th  of 
October,  1792,  it  was,  amongst  other  things,  recited  and  limited  as  follows:  "And 
whereas,  within  the  limits  of  the  said  manor  [4]  of  Whitstable  there  is,  and  for  many 
hundred  years  now  last  past  hath  Iteen,  a  fishery  for  the  growth  and  improvement  of 
oysters,  extending  from  the  sea-beach  for  a  very  considerable  distance  into  the  sea, 
and  which  fishery  during  all  that  time  hath  been  managed  and  carried  on  by  and  at 
the  expense  of  a  certain  comjjany  of  free  dredgers  called  the  Whitstable  Company  of 
Dredgers,  who  have  held  the  same  from  time  to  time  as  tenants  under  the  lord  of  the 
said  manor,  and  claim  to  be  entitled  to  hold  the  same  as  free  fishers,  on  payment  of 
such  annual  rents  as  are  hereinafter  mentioned  :  And  whereas  it  hath  been  contracted 
and  agreed  by  and  between  the  said  parties  to  these  presents  that,  for  the  several 
considerations  hereinafter  mentioned,  a  division  shall  be  made  in  the  rights  of  the 
said  manor,  royalty,  fishery,  hereditaments,  and  premises,  and  to  that  end  that  the 
said  manor  and  all  the  lands,  grounds,  quit-rents,  and  manor  rights  belonging  thereto 
except  as  hereinafter  is  mentioned)  shall  be  the  property  of  the  said  Edward  Foad, 
John  Nutt,  and  Stephen  Salisbury,  their  heirs  and  assigns,  and  that  all  the  rights  of 
the  lord  of  the  said  manor  in  the  said  fisherj',  and  the  ground  and  soil  thereof  from 
the  south  and  south-east  sides  of  the  sea-beach  (which  from  time  to  time  have  been 
considered  as  the  land  boundaries  of  the  said  fishery),  and  in  the  customary  payments 
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usually  made  to  the  lord  of  the  said  manor  for  or  on  account  of  the  anchorage  of  any 
ship  or  vessel,  or  for  the  landing  of  any  goods  or  merchandize,  or  for  the  adniiss  on  of 
freemen,  or  other  payments  for  the  regulation  of  the  freemen  or  fishery,  and  all  other 
payments  whatsoever  at  the  water-court  of  free  dredgers  there  within  the  jurisdiction 
of  the  said  manor,  and  other  such  like  payments,  and  all  forfeitures,  articles,  and 
things  which  of  right  belong  to  and  are  the  property  of  the  lord  of  the  said  manor 
by  reason  of  any  [5]  wrecks  of  the  sea  or  such  like  rights  and  forfeitures  arising 
within  the  limits  of  the  said  sea-beach,  shall  be  the  property  of  the  said  Thomas  Foord, 
his  heirs  and  assigns." 

"All  that  the  said  manor,  and  the  said  messuages,  lands,  quit-rents,  rights,  royalties, 
liberties,  privileges,  hereditaments,  and  all  and  singular  other  the  said  premises  hereby 
or  mentioned  or  iutended  to  be  hereby  granted  and  released,  with  their  and  every  of 
their  appurtenances,  save  and  except  the  said  royalty  of  fishery  or  oyster-dredging, 
and  the  right  of  taking  oysters  and  other  fish  within  the  said  manor,  and  the  ground 
and  soil  of  the  said  fishery,  and  ako  the  customary  payments  usualh/  ami  of  rir/ht  made,  to 
the  lord  of  the  said  manor  for  w  on  accmtnt  of  ike  anchorage  of  any  ship  or  vessel  or  for  the 
landing  of  merchandize  imlhin  the  said  manor,  or  for  the  admission  of  freemen,  or  other 
payments  for  the  regulation  of  the  freemen  and  fishery  there,  and  all  other  payments 
whatsoever  at  the  water-court  of  free  dredgers  there,  and  all  such  like  payments,  and 
all  manner  of  forfeitures,  articles,  and  things  which  of  right  belong  and  are  the  property 
of  the  lord  of  the  said  manor  by  reason  of  any  wrecks  of  the  sea,  or  such  other  like 
rights  and  forfeitures  arising  within  the  limits  of  the  sea-beach  aforesaid," — were  limited, 
as  to  one  third,  to  Edward  Foad,  in  fee,  as  to  one  other  third,  to  John  Nutt,  in  fee, 
and,  as  to  the  remaining  third,  to  Stephen  Salisbury,  in  fee. 

And  "'all  the  said  royalty  of  fishery  or  oyster-dredging,  and  the  right  of  taking 
oysters,  and  other  fish  within  the  said  manor,  and  all  the  ground  and  soil  of  the  said 
fishery,  extending  as  hereinafter  is  mentioned,  and  also  the  customary  payments  usually 
and  of  right  made  to  the  lord  of  the  said  manor  for  or  on  account  of  the  anchorage  of  any 
vessel  or  for  the  landing  of  any  goods  or  merchandize  within  the  said  manor,  or  [6]  for 
the  admission  of  freemen,  or  other  payments  for  the  regulation  of  the  freemen  and 
fishery  there,  and  all  other  payments  whatsoever  at  the  water-court  of  free-dredgers 
there,  and  all  such  like  payments,  and  all  manner  of  forfeitures,  articles,  and  things 
which  of  right  belong  unto  and  are  the  property  of  the  lord  of  the  said  manor  by 
rea.son  of  any  wrecks  of  the  sea  or  other  such  like  rights  and  forfeitures  arising  within 
the  limits  of  the  sea-beach  aforesaid,  and  all  remedies  for  the  recovery  of  the  said 
premises  respectively,"  were  limited  to  the  said  Thomas  Foord,  in  fee. 

The  deed  of  release  contained  the  following  clauses : — 

"And,  in  order  to  ascertain  the  boundary  of  the  said  oyster-fishery,  and  how  far 
the  right  of  the  said  Thomas  Fooid,  his  heirs  and  assigns,  therein  shall  extend,  it  is 
expressly  agreed  by  and  between  the  said  Edward  Foad,  John  Xutt,  Stephen  Salisbury, 
and  Thomas  Foord,  for  themselves  severally  and  respectively,  and  for  their  several 
and  respective  heirs  and  assigns,  that  fi-om  henceforth  the  south  and  south-east  sides 
of  the  sea-beach  of  Whitstable  aforesaid,  as  the  same  is  and  hereafter  shall  be  thrown 
up  by  the  sea  from  time  to  time,  shall  be  considered  and  taken  as  the  boundary 
between  the  lands  of  them  the  said  Edward  Foad,  John  Xutt,  and  Stephen  Salisbury, 
their  heirs  and  assigns,  and  the  lands  of  the  said  Thomas  Foord,  his  heirs  and  assigns  ; 
and  that  such  sea-beach  and  all  the  lands  ami  grounds  from  thence  mifo  ilm  sea  so  far  as 
the  said  fishery  extends,  whether  the  same  be  more  or  less  than  the  quantity  of  land  now 
belonging  to  the  said  fishery,  and  all  payments  or  dues  for  the  anchorage  of  any  ships 
or  vessels  or  for  the  landing  of  any  goods  or  merchandize  there,  and  for  the  admission 
of  freemen,  and  other  payments  for  the  regulation  of  the  freemen  and  fishery,  and 
all  other  payments  what-[7]-soever  at  the  water-courts  or  courts  of  dredging  there, 
and  all  wrecks  of  the  sea  and  other  manor  rights  and  forfeitures  there  found,  shall 
from  thenceforth  be  held  and  enjoyed  by  and  be  the  property  of  the  said  Thomas 
Foord,  his  heirs  and  assigns,  subject  to  the  right  of  the  said  company  of  dredgers  in 
the  said  fishery :  u        •  i 

"  And,  the'  better  to  efi'eet  the  purpose  of  the  now  reciting  indenture,  the  said 
Edward  Foad,  John  Nutt,  and  Stephen  Salisbury  appointed  the  .said  Thomas  Foord, 
his  heirs  and  assigns,  their  attorney  and  attorneys,  and  did  thereby  give  unto  the  saul 
Thomas  Foord,  his  heirs  and  assigns,  power  to  appoint  a  steward  or  stewards  and 
water-bailiff  or  water-bailiffs,  or  other  usual  officers  of  the  said  fishery,  and  to  summon 
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and  bold  all  such  water-courts  or  courts  of  dredging  as  should  be  necessary  to  be 
held  for  admitting  freemen  to  participate  in  the  rights  of  the  said  fishery  with  the 
present  and  future  freemen  thereof,  and  to  impannel  and  swear  any  jury  at  such 
courts,  and  make  all  such  bye-laws  and  oi'ders  for  better  regulating  the  said  company 
of  dredgers  as  should  be  thought  expedient  and  for  the  advantage  of  the  company  ; 
and  also  to  ask,  demand,  collect,  and  receive  from  all  and  every  person  and  persons 
whomsoevei'  all  customary  payments  or  dues  for  the  anchorage  of  any  ships  or  vessels, 
or  for  the  landing  of  any  goods  or  merchandize  within  the  said  manor,  and  for  the 
admission  of  freemen,  and  other  payments  for  the  regulation  of  the  freemen  at  the 
said  courts,  and  all  other  dues,  wrecks  of  the  sea,  and  such  like  manor  rights  and 
forfeitures  which  should  be  there  found,  and  to  detain  and  keep  the  same  for  the  use 
of  the  said  Thomas  Foord,  his  heirs  and  assigns,  and,  upon  receipt  thereof,  to  give 
acquittances,  &c.,  and,  in  cases  of  i-efusal,  to  bring  actions,"  &c. 

By  the  33  G.  3,  c.  i'2,  the  said  free  fishers  and  [8]  dredgers  of  Whitstable  were 
incorporated.     They  have  ever  since  carried  on  the  fishery  there  to  a  great  extent. 

By  indentures  of  lease  and  release  bearing  date  respectively  the  4th  and  ■5th  of 
June,  1793,  and  made  between  the  said  Thomas  Foord  of  the  one  part,  and  the  said 
Company  of  Free  Fishers  and  Dredgers  of  Whitstable,  in  the  said  county  of  Kent, 
of  the  other  part, — after  reciting  in  the  indenture  of  release  the  hereinbefore  abstracted 
indentures  of  the  11th  and  1 2th  of  October,  1791,  a  mortgage  by  the  said  Edward  Foad 
to  George  Rigden,  and  the  re-conveyance  by  the  said  George  Rigden,  and  the  said 
abstracted  indentures  of  the  ■24th  and  2.5th  of  October,  1792  ;  and  reciting  that  the 
said  purchase  so  made  by  the  said  Thomas  Foord  of  the  .said  royalty,  fishery,  and 
hereditaments,  was  by  him  contracted  for  on  the  part  of  the  Company  of  Fi'ee 
Fishers  and  Dredgers  aforesaid,  and  the  sums  of  8001.  unto  the  said  Edward  Foad, 
and  of  15301.  unto  the  .said  James  Smith,  making  22301.,  which  were  the  consideration 
moneys  in  the  said  indenture  of  release  of  the  25th  of  October,  1792,  mentioned  to 
have  been  paid  by  the  said  Thomas  Foord  for  the  purchase  of  the  said  premises,  were 
the  moneys  of  the  said  company,  and  no  part  thereof  of  the  said  Ihomas  Foord, 
which  he  did  thereby  acknowledge, — it  was  witnessed,  that,  in  consideration  of  the 
premises,  and  of  10s.,  he  the  said  Thomas  Foord  did  grant,  release,  and  confirm  unto 
the  said  Company  of  Free  Fishers  and  Dredgers  (in  their  actual  possession,  &c.),  and 
to  their  successors  and  assigns.  All  that  the  I'oyalty  of  fishery  or  oyster-dredging,  and 
the  right  of  taking  oysters  and  other  fish  within  the  manor  of  Whitstable,  in  the  said 
county  of  Kent,  and  the  t/ivund  and  soil  of  the  mid  fisher//,  extetiding  as  thereinbefore 
was  mentioned  ;  and  also  the  customary  payments  [9]  usually  and  of  right  made  to 
the  lord  of  the  said  manor  for  or  on  account  of  the  anchoring  of  any  ship  or  vessel, 
or  the  landing  of  goods  or  merchandize,  within  the  said  manor,  or  for  the  admission 
of  freemen,  or  other  payments  for  the  regulation  of  the  freemen  and  fishery  there, 
and  all  other  payments  whatsoever  at  the  water-court  of  free  dredgers  there,  and  all 
such  like  payments,  and  all  manner  of  foi'feitures,  articles,  and  things  which  of  right 
belonged  unto  and  were  the  property  of  the  loi'd  of  the  said  manor  by  reason  of  the 
wrecks  of  the  sea  or  other  such  like  rights  and  forfeitures  arising  within  the  limits 
of  the  sea-beach  aforesaid,  and  all  and  singular  other  the  premises  which  in  and  by 
the  said  recited  indentures  of  lease  and  release  of  the  24th  and  25th  of  October,  1792, 
became  vested  in  the  said  Thomas  Foord,  his  heirs  and  assigns,  or  in  any  person  or 
persons  whomsoever  in  trust  for  him  and  them  ;  and  all  the  reversion,  &c.  ;  and  all 
the  estate,  &c. ;  and  all  deeds,  &c., — To  hold  the  same  unto  and  to  the  use  of  the  said 
Company  of  Free  Fishers  and  Dredgers,  their  successors  and  assigns,  for  ever. 

The  defendant  was  the  owner  of  a  small  vessel  called  the  "  Amoret "  ;  and,  on  the 
29th  of  September,  1860,  the  .said  vessel  cast  anchor  at  Whitstable  on  the  land  covered 
by  the  water  of  the  sea,  and  below  low  water-mark :  but  the  spot  where  the  said  vessel 
so  anchored  was  and  is  within  that  portion  of  the  manor  of  Whitstable  and  fishery 
aforesaid  which  is  claimed  by  the  plaintifts  under  the  above  deeds,  and  under  the 
circumstances  herein  stated,  as  their  soil  and  freehold. 

The  plaintiff's'  oyster-beds  extend  from  the  shore  for  about  two  miles  out  to  sea ; 
and  the  said  vessel  was  anchored  about  half  a  mile  from  the  shore,  upon  part  of  the 
land  claimed  by  the  said  company,  but  not  then  used  as  oyster-beds. 

[10]  The  plaintiffs'  claim  was  for  Is.  for  anchoring  on  the  soil  which  they  alleged 
to  be  theirs:  and  they  gave  evidence  to  prove,  and  the  jury  found  that,  fiom  1775 
continually  down  to  the  present  time,  they  and  those  under  whom  they  derived  title 
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had  from  time  to  time  claimed  as  of  right  to  take,  and  had  taken,  the  sum  of  Is.  from 
vessels  casting  anchor  within  that  portion  of  the  manor  on  which  the  defendant's 
vessel  had  cast  anchor,  and  that  they  claimed  to  take  it  as  a  customary  payment  for 
such  use  of  the  soil. 

The  defendant  at  the  time  in  question  resided  and  dwelt  within  the  Cinque  Ports, 
at  Whitstable, — Whitstable  being  part  of  the  port  of  Faversham,  which  is  a  limb 
of  Dover.  The  said  vessel  at  the  time  she  anchored  as  aforesaid  was  trading  to 
Whitstable. 

The  charter  of  Edward  the  ith  in  reference  to  the  exemption  of  the  Cinque  Ports 
from  certain  dues,  was  put  in  evidence  at  the  trial  by  the  defendant :  see  Jeake's 
Charters  of  the  Cinque  Ports. 

On  the  part  of  the  defendant  it  was  submitted  that  he  was  entitled  to  the  verdict, 
on  the  following  grounds, — first,  that  the  soil  of  the  sea  where  his  vessel  was  anchored, 
being  below  low-water  mark,  was  vested  by  law  in  the  Crown,  and  could  not  be  held 
by  a  subject, — secondly,  that  the  company  had  no  right  to  claim  any  payment  for 
such  anchorage, — thirdly,  that,  if  ever  the  right  to  demand  a  payment  for  anchorage 
was  vested  in  the  lord  of  the  manor  of  Whitstable,  that  right  was  extinguished  and 
destroyed  when  the  manor  was  divided  into  two  parts  (which  for  distinction  were  at 
the  trial  called  respectively  the  terrestrial  and  the  marine  manor,) — fourthly,  that,  if 
the  right  was  not  so  extinguished  and  destroyed,  the  owner  of  the  terrestrial  portion 
of  the  manor  should  have  been  joined  as  co-plaintiff, — fifthly,  that  the  defendant 
was  under  the  Cinque  Ports  charter  proved  at  the  trial  exempt  from  the  said  claim 
for  anchorage 

[11]  In  Hilary  Term,  1861,  a  rule  nisi  was  obtained,  on  the  part  of  the  defendant, 
to  enter  a  nonsuit,  on  the  following  grounds, — first,  that  the  soil  of  the  sea  where  the 
defendant's  vessel  was  anchored  was  vested  in  the  Crown, — secondly,  that  there  was 
no  evidence  of  any  grant  of  the  said  soil  to  the  plaintifis,  and  that  the  judge  presiding 
at  the  trial  ought  not  to  ha\'e  left  it  to  the  jury  to  say  whether  upon  the  evidence 
they  were  sati.sfied  that  the  plaintiffs  had  the  alleged  right, — thirdly,  that,  if  the  soil 
was  vested  in  the  plaintiffs,  they  had  no  right  to  claim  any  payment  for  such  anchor- 
ing^—fourthly,  that  there  was  no  evidence  to  support  the  plaintiffs'  case  or  their  right 
to  take  the  toll  claimed,  and  that  the  learned  judge  should  have  so  directed, — fifthly, 
that,  if  ever  the  right  to  demand  a  payment  for  anchorage  was  vested  in  ihe  lord  of 
the  manor  of  Whitstable,  that  right  was  extinguished  and  destroyed  when  the  manor 
was  divided, — sixthly,  that,  if  the  right  was  not  so  extinguished  or  destroyed  the 
owner  of  the  terrestrial  portion  of  the'manor  should  have  been  joined  as  a  co-plaintiff, 
— seventhh^  that  the  defendant  was  under  the  charter  proved  at  the  trial  exempt 
from  the  claim  made,— eighthly,  that  the  verdict  was  against  the  evidence. 

Upon  the  argument  of  this  rule,  the  court  of  Common  Pleas  held  that,  it  being 
competent  to  the  Crown  to  grant  the  soil  of  the  sea-shore  and  the  right  to  anchorage, 
the  evidence  ?iven  at  the  trial  was  sutfieient  to  justify  the  presumption  of  a  grant 
haWng  a  let<al  origin  ;  that  the  right  of  distress  was  incident  to  the  right  to  the 
anchorage ;  "and  that  the  right  to  the  anchorage  was  not  destroyed  by  the  severance 
of  the  marine  from  the  terrestrial  part  of  the  manor ;  and  accordingly  the  rule  was 
discharged:  see  11  C.  B.  (N.  S  )  387.  ,      ,     .  . 

The  defendant  appealed  to  the  Exchequei-  Chamber ;  [12]  bat  the  decision  ot  tlie 
court  of  Common  Pleas  was  affirmed  :  see  13  C.  B.  (N.  S.)  853.  The  defendant  then 
appealed  to  the  House  of  Lords,  and  the  ease  was  argued  there  by  Prentice  and  J^.  M. 
White,  for  the  appellant  (the  defendant  below),  and  by  Lush,  Q.  C,  Denman,  Q.  C, 
and  Needham,  for  the  respondents,  the  plaintiflfs  below. 

The  arguments  were  substantially  the  same  as  those  urged  below  :  it  will  therefore 
be  sufficient  to  enumerate  the  authorities  cited,  which  were  as  follows  :— 

For  the  appellant,- «V/ve«  v.  Prideaux,  1  Mod.  104  ;  m  Mayor  of  ^othn(|ham^■. 
Lambert,  Willes,  111;  Lord  Pelham  v.  HckersgiU,  1  T.  E.  660  ^TheJIayor  oj  Aorihampton 
V.  fFard,  2  Stra.  1238 ;  the  case  of  The  Loudwi  JFharves,  1  W.  Bl.  obi  ;  he  Attm-ney 
General  y.  Burridrje,  10  Price,  350  ;  Anonymmcs,  1  Campb.  517  u.;  BIumM  v^Catterall, 
5  B.  &  Aid.  -IQS,  Lml  Fahnmdh  v.  George,  5  Bingh.  286,  2  M  &  P.  4o^  ^'^^«'f  v. 
Bennett,  1  B.  &  C.  223,  2  1).  &  R.  389 ;  Scraltmi  v.  Broivn  i  B.  &  C  46o,  6  D.  &  K. 
536;  The  Duke  of  Somersd  v.  Foga-ell,  5  B.  &  C.  87-^1  D.  &  R.  alj  mihamsy 
Wilcox,  8  Ad.  &  E.  333,  3  N.  &  P.  606  ;  The  Mayor  of  E-reter  v  Farren,  o  B.  &  C.  7/3 
Dav  &  Mer  524 ;  The  Mayor  of  Colchester  v.  Brooke,  /  Q.  B  339  ;  Martm  v.  IFmldell, 
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16  Peter's  (U.  S.)  369;  Den  v.  Neio  Jersey,  5  How,  U.  S.  Eep.  426  ;  Post  v.  Nimn, 
1  South 's  (N.  Jersey)  Rep.  61  ;  Callis  on  Sewers,  p.  53 ;  2  Roll.  Abr.  272  ;  Com.  Dig. 
Prerogative  (D.),  48,  Toll  (C.) ;  Bac.  Abr.  Custom  (D.)  ;  Hale  de  Jure  Maris,  pp.  22,  31, 
36  ;  Hale  de  Portibus  Maris,  p.  74 ;  Erskine's  Institutes,  book  1,  tit.  8,  s.  17  ;  Bell's 
Principles  of  the  Law  of  Scotland,  .ss.  645,  646  ;  Chitty's  Prerogatives  of  the  Crown, 
143  ;  vScriven  on  Copyholds,  p.  666  ;  3  Kent's  Commentaries,  part  6,  g  52  ;  Angell  on 
Watercourses,  c.  13,  §558;  Angell's  Tidal  Waters,  p.  42;  Wharton's  Law  Lexicon, 
Anchorage. 

[13]  For  the  respondents, — Hale  de  Jure  Maris,  p.  31  ;  Hale  de  Portibus  Maris, 
pp.  36,  46  ;  Wharton's  Law  Lexicon,  Anchorage. 

Lord  Westbury,  C. — My  Lords, — In  consequence  of  some  uncertainty  in  the 
statements  of  the  special  case,  it  was  admitted  by  the  appellant  at  the  Bar  of  the 
House  that  the  payment  demanded  by  the  respondents  had  been  made  to  the  lords  of 
the  manor  of  Whitstable  from  time  immemorial,  and  that  the  vessel  of  the  appellant 
cast  anchor  within  the  limits  of  the  oyster-bed  oi'  fishery  claimed  l)y  the  respondents. 
The  case  appears  to  me  to  depend  on  principles  which  have  long  been  settled. 
The  bed  of  all  navigable  rivers  where  the  tide  flows  and  re-flows,  and  of  all  estuaries 
or  arms  of  the  sea,  is  by  law  vested  in  the  Crown  ;  but  this  ownership  of  the  Crown 
is  for  the  benefit  of  the  subject,  and  cannot  be  used  in  any  manner  so  as  to  derogate 
from,  or  interfere  with,  the  right  of  navigation,  which  belongs  by  law  to  the  subjects 
of  the  realm.  The  right  to  anchor  is  a  necessary  part  of  the  right  of  navigation, 
because  it  is  essential  for  the  full  enjoyment  of  that  right.  If  the  Crown,  therefore, 
grants  part  of  the  bed  or  soil  of  an  estuary  or  navigable  river,  the  gi'antee  takes  subject 
to  the  public  right ;  and  he  cannot  in  respect  of  his  ownership  of  the  soil  make  any 
claim  or  demand,  even  if  it  be  expressly  granted  to  him,  which  in  any  way  interferes 
with  the  enjoyment  of  the  public  right. 

The  respondents  claim  to  be  entitled  by  Royal  grant  to  a  portion  of  the  bed  or 
soil  (below  low-water  mark)  of  the  arm  of  the  sea  which  forms  the  estuary  of  the 
Thames  opposite  to  the  manor  of  Whitstable,  in  the  open  sea,  a  sea  way,  being  the 
high  road  foi-  the  pas.sage  of  vessels  ,  and  they  claim  a  sum  of  one  shil-[14]-ling  for 
every  vessel  which  casts  anchor  within  that  part  of  the  bed  or  soil  which  is  claimed 
by  them.  But  this  claim  interferes  with  the  free  enjoyment  of  the  right  of  naviga- 
tion subject  to  which  the  original  grant  must  be  taken  to  have  been  made,  and"  it 
cannot  be  supported  on  the  ground  of  ownership  of  the  soil. 

If  the  payment  lie  claimed  as  an  antient  anchorage  due,  some  facts  must  be  shewn 
which  either  prove,  or  from  which  it  can  be  inferred,  that  the  soil  claimed  by  the 
respondents  was  originally  within  the  precincts  of  a  port  or  harbour,  or  that  some 
service  or  aid  to  navigation  was  rendered  to  the  public  in  respect  of  which  the  alleged 
grant  was  made  ;  but  nothing  of  the  kind  appears,  and  no  such  case  can  be  presumed 
or  inferred  from  the  mere  fact  of  an  immemorial  jjayment.  No  such  case  is  made  by 
the  respondents,  and  the  payment  is  demanded  merely  on  the  ground  of  its  having 
been  immemorially  made  to  the  lords  of  the  manor  of  Whitstable  and  their  assigns 
in  respect  of  the  ownership  of  the  site — an  ancient  oyster-fishery  now  vested  in  the 
espondents. 

Anterior  to  Magna  Charta,  by  which  such  grants  were  prohibited,  a  several  fishery 
in  an  arm  of  the  sea  or  navigable  river  might  have  been  granted  by  the  Crown  to 
a  subject.  The  present  fishery  of  the  respondents  must  be  taken  to  have  been  so 
granted  ;  and  the  grant  might  include  a  portion  of  the  soil  for  the  purposes  of  the 
fishery.  But  this,  like  every  other  grant,  whenever  made,  must  have  been  subject  to 
the  public  right  of  navigation  ;  and  I  cannot  suppose  that  the  establishment  of  oyster- 
beds  for  the  private  emolument  of  the  proprietors  could  be  regarded  by  the  law  as  an 
equi\alent  to  the  public  for  the  imposition  of  this  tax  (at  its  commencement  not 
inconsiderable)  on  the  right  of  navigation. 

Speaking  with  great  respect  for  the  learned  judges  in  [15]  the  court  below,  it 
appears  to  me  that  the  error  of  the  judgments  consists  in  not  adhering  to  the  clear 
principle  that  the  grant  by  the  Crown  or  any  part  of  the  bed  or  soil  of  this  estuary 
below  low-water  mark,  whether  for  a  fishery  or  not,  must  by  the  common  law  have 
been  subject  to  the  public  right  of  navigation,  of  which  the  right  to  anchor  is  an 
essential  part ;  that  no  property  can  be  claimed  in  the  soil  except  subject  to  this  over- 
riding right ;  and  that  there  is  no  fact  or  circumstance  to  warrant  a  presumption  that 
any  corresponding  benefit  was  given  to  the  public  in  return  for  the  imposition  of 


20  C.  B.  (N.  S.)  16.        THE    FREE    FISHERS    OF    WHITSTABLE   V.  GANN  1009 

this  anchorage  due.  It  is  not  suggested  on  either  side  that  any  further  facts  remain 
to  be  ascertained  ;  and  I  see  no  utility,  therefore,  in  directing  a  new  trial.  I  shall 
therefore  humbly  move  your  Lordships  that  the  judgment  of  the  court  below  be 
reversed. 

Lord  Wensleydale. — My  Lords, — From  the  loose  and  unsatisfactory  manner  in 
which  this  case  has  been  stated,  I  think  that  your  Lordships  will  find  a  difficulty 
in  giving  a  satisfactory  opinion  upon  some  of  the  questions  proposed  to  be  raised. 
Speaking  for  myself,  I  must  say  that  I  should  wish  a  further  inquiry  to  take  place, 
and  should  therefore  have  advised  to  direct  a  new  trial  between  the  parties.  But, 
having  heard  what  my  noble  and  learned  friend  the  Lord  Chancellor  has  said  upon  that 
subject,  and  being  acquainted  also  in  some  degree  with  the  opinion  of  my  noble  and 
learned  friend  opposite,  I  do  not  mean  to  persist  in  that,  although  my  own  notion 
is  that  it  is  consistent  with  the  statement  made  upon  the  record  that  some  real  legal 
ground  might  be  found  for  the  establishment  of  the  right  of  anchorage;  and  there- 
fore, so  far  as  I  am  concerned,  I  would  rather  that  the  case  should  undergo  further 
investigation. 

[16]  I  pei-fectly  agree  that,  from  long  enjoyment  of  a  privilege,  in  this  case  of 
demanding  the  payment  of  anchorage  for  a  period  of  ninety' j'ears,  from  1775  to  1864, 
every  reasonable  presumption  may  be  made  that  it  has  continued  from  time  immemorial ; 
but,  where  the  privilege  requires  more  than  immemorial  enjoyment  in  order  to  be 
legal  and  valid,  some  other  facts  must  exist  besides  mere  long  enjoyment ;  and  there 
must  be  some  proof  of  those  facts. 

Now,  to  make  a  grant  of  anchorage  in  an  arm  of  the  sea  where  the  fundus  maris 
is  the  property  of  the  Crown,  but  where  every  subject  of  the  Crown  has  a  right  to 
navigate  and  to  cast  anchor  when  and  where  he  thinks  fit,  as  a  necessary  means  of 
safe  navigation,  he  cainiot  be  deprived  of  that  right  by  an  usage,  however  long,  unless 
there  is  some  evidence  of  a  sufficient  consideration,  of  some  advantage  to  the  subject, 
to  enable  the  Crown  to  confer  upon  a  particular  individual  the  privilege  of  receiving 
compensation  from  the  subject,  and  thus  depriving  the  subjectof  his  undoubted  right. 

On  this  record  it  appears  to  me  there  is  not  sufficient  evidence  of  any  such  facts. 

It  is  much  to  be  regretted  that  the  great  inconvenience  of  the  technicalities  of  a 
bill  of  exceptions  or  special  verdict  being  now  in  many  cases  done  away  with,  and  a 
statement  of  facts  allowed  on  rules  to  shew  cause  instead,  that  somewhat  more  pains 
and  care  should  not  be  taken  to  state  all  that  is  really  material.  I  think  that  this 
case  is  wanting  in  this  respect.  Here  is  no  proof,  I  think,  except  the  enjoyment  of 
anchorage  for  rather  less  than  ninety  years.  The  case  is  extremely  defectively  stated 
on  both  sides. 

Upon  the  case,  as  found,  some  matters  are  very  clear.  The  manor  of  Whitstable 
existed  before  the  [17]  Statute  of  Quia  Emptores,  18  E.  4,  c.  15,  and  there  was  an 
immemorial  Company  of  Oyster  Di'edgers  there,  who  had  established  before  time  of 
legal  memorv,  and  before  the  statute  of  Magna  Charta,  an  oy.ster-fishery  on  the  sea- 
shore of  Whitstable,  within  the  limits  of  that  fishery  as  claimed  by  that  company,  but 
not  occupied  by  oysters.  The  defendant's  vessel  east  anchor.  Whether  the  place  in 
which  the  anchor  was  cast  was  actually  within  the  limits  to  which  the  company  was 
really  entitled,  and  whether  the  anchor  was  cast  because  the  vessel  was  in  danger,  or 
without  absolute  necessity,  and  purely  voluntarily,  is  not  stated.  A  claim  for  anchorage 
of  is  had  been  paid  regularly  since  1775  for  anchoring  within  that  portion  of  the 
manor  in  which  the  defendant's  vessel  had  cast  anchor ;  and  that  was  claimed  to  be 
taken  as  a  customary  pavment  for  the  use  of  the  soil. 

In  1791  the  manor  of  Whitstable  and  the  fishery  of  Whitstable,  being  a  r-oyalty  ot 
fishery  or  oyster-dredging  within  the  said  manor,  were  conveyed  to  Edward  Foad  and 
James  Smith,  in  equal  moieties,  as  tenants  in  common,  in  fee. 

By  deeds  of  the  •24th  and  25th  of  October,  1792  (between  whom  does  not  appear), 
the  manor  was  declared  to  be  the  pi'operty  of  Foad,  Nutt,  and  Salisbury ;  arid  the 
rights  of  the  lord  of  the  manor  in  the  fishery,  and  the  ground  and  soil  thereof  from 
the  land  boundaries  of  the  fisherv,  and  the  customary  payments  usually  made  to  the 
lords  of  the  manor  for  or  on  account  of  the  anchorage  of  any  ship  or  the  landing  of 
any  good.s  and  also  wr-ecks  of  the  sea,  were  declared  to  be  the  property  of  Thomas 
Foord  his  heir-s  and  assigns  :  and  the  release  contains  a  clause  that  the  south-east  and 
south-west  sides  of  the  sea-beach  at  Whitstable,  as  the  same  is  or  shall  J'e  ttii;own  up 
by  the  sea,  shall  be  taken  to  be  the  boundary  between  [18]  the  lands  of  J^oad,  Autt, 
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and  Salisbury,  and  their  heirs,  and  those  of  Foord  and  his  heirs  ;  and  from  thence  into 
the  sea  as  far  as  his  fishery  extends,  whether  the  same  be  more  or  less  than  the  quantity 
of  land  then  belonging  to  the  fishery. 

On  the  30th  of  April,  1793,  an  ant  of  parliament  passed  for  incorporating  the 
Company  of  Free  Fishers  and  Dredgers  :  and  on  the  4th  and  5th  of  June,  1793,  Foord 
conveyed  the  Royalty  of  fisherj'  and  fishing  oysters,  and  the  dues  of  anchorage  and 
landing,  to  the  Company  of  Free  Fishers  and  Dredgers. 

The  separation  of  what  has  been  termed  the  terrestrial  part  of  the  manor  from  the 
fishery  has  been  very  properly  held  to  be  immaterial  by  the  judges  of  both  courts. 

Evidence  was  then  given  of  a  charter  of  Edward  IV.,  exempting  the  inhabitants  of 
the  Cinque  Ports  from  terrage  and  other  like  charges  ;  and  that  the  defendant  was  an 
inhabitant.  But  it  is  wholly  unnecessary  to  trouble  ourselves  with  the  question 
whether  anchorage  was  included  in  the  word  terrage  or  not ;  for  the  lord  of  the  manor 
of  AVhitstable's  title  dated  from  a  period  long  before  the  reign  of  Edward  IV.,  and  the 
charter  of  Edward  IV.  could  confer  no  exemptions. 

There  is  no  difiiculty  also  in  saying  that  the  jury  would  be  perfectly  right  in 
presuming  that  the  payments  which  had  been  made  ever  since  177.5  were  made  from 
beyond  time  of  legal  memory  to  the  lord  of  the  manor  of  Whitstable ;  though  that 
question  does  not  appear  to  have  been  regularly  put  to  them. 

Again,  it  might  be  properly  presumed  that  the  oyster-fishery  was  granted  to  the 
lord  of  the  manor. 

Again,  it  is  hardh'  necessary  to  discuss  the  question  whether  the  vessel,  on  the 
occasion  that  she  cast  anchor,  was  in  peiil  or  not,  or  the  easting  of  anchor  was  in  a 
sense  voluntary.  If  the  company  have  a  right  to  [19]  anchorage  in  any  case,  I  should 
think  the  right  would  exist  in  all  cases. 

But  the  principal  difficulty  I  feel  is  that  the  right  to  the  soil  of  the  fundus  maris 
within  three  miles  below  low-water  mark,  and  to  the  fishery  in  it,  though  granted 
before  Magna  Charta,  is  undoubtedlj^  subject  to  the  rights  of  all  subjects  to  pass  in 
their  vessels  in  the  ordinary  and  usual  course  of  navigation,  and  to  take  the  ground 
there,  or  to  anchor  there  at  their  pleasure,  free  from  toll,  unless  the  toll  is  imposed  in 
respect  of  some  other  advantage  conferred  upon  them,  or  at  least  on  the  public. 

Snl)jects  may  have  that  advantage  where  they  anchor  in  a  port,  in  respect  of  the 
owner  of  the  port  being  obliged  to  maintain  it  and  keep  it  sufficiently  repaired  and 
ready  for  the  reception  of  ships  ;  and  it  may  be  that  the  company  of  dredgers  may 
have  had  the  anchorage  assigned  to  them,  beyond  the  time  of  memory,  by  the  owners 
of  the  port,  who  may  have  had  the  right  of  anchorage  immemorially  by  virtue  of  the 
rights  of  the  port.  But  the  case  supplies  no  materials  to  enable  us  to  come  to  that 
conclusion.  We  are  told  nothing  about  the  port,  its  position,  or  the  obligation  of 
the  owners. 

It  would  be  our  duty,  if  the  case  admitted  of  it,  to  find  a  legal  origin  for  a  right 
so  long  enjoyed.  It  might  also  be  due  by  right  as  a  compensation  for  the  injury,  by 
anchoi'ing  within  the  limits  of  the  oyster-fishery,  to  the  brood  of  oysters.  The  grant 
of  an  oyster-fishery  beyond  the  time  of  legal  memory,  which  would  I'equire  some 
expense  and  trouble  to  establish  and  keep  up,  would,  I  am  strongly  inclined  to  think, 
justify  the  imposition  of  such  toll  within  the  limits  where  oysteis  are  placed  to  breed. 
Mr.  Justice  Coltman,  a  \ery  able  judge,  in  the  case  of  The  Mayor  of  Colchester  v.  Brooke, 
7  Q.  B.  355,  thought  that  the  [20]  party  might  be  liable  by  ancient  custom  to  pay  to 
the  lord  of  the  manor  a  reasonable  payment,  as  the  owner  of  the  soil  where  there 
were  oyster-beds,  for  grounding  on  the  soil. 

But,  whether  the  place  where  the  anchor  was  cast  in  this  case  was  within  the  true 
boundaries  of  the  immemorial  oyster-beds,  does  not  appear  to  be  distinctly  stated  in 
the  case  ;  or  whether  the  particular  place  where  the  anchor  was  laid  was  near  an 
oyster-bed,  or  anchorage  there  did  then  or  could  at  any  time  prejudice  the  actual 
fishery  or  its  extension,  does  not  appear.     It  might  be  perfectly  innocuous. 

For  these  reasons,  I  think  that  the  plaintiffs  are  not  entitled  to  succeed.  If  my 
noble  and  leained  friends  agreed  to  it,  I  should  prefer  that  there  should  be  a  new 
trial ;  but  I  do  not  wish  to  persist  in  that  against  their  opinion. 

Lord  Chelmsford.  My  Lords, — The  principal  question  intended  to  be  raised 
between  the  parties  in  this  appeal  is,  whether  the  respondents,  "  The  Company  of  Fi'ee 
Fishers  and  Dredgers  of  Whitstable,"  who  are  the  owners  of  a  fishery  for  the  growth 
and  improvement  of  oysters  within  the  limits  of  the  manor  of  Whitstable,  are  entitled 
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to  demand  from  the  appellant  a  payment  for  anchoring  his  vessel  within  the  manor ; 
their  title  to  demand  such  payment  being  derived  from  the  lord  of  the  manor,  whose 
predecessors  have  from  time  immemorial  received  a  customary  payment  "  for  and  on 
account  of  the  anchorage  of  any  ship  or  vessel  withiu  the  said  manor." 

The  special  case  upon  which  the  judgment  of  the  court  of  Exchequer  Chamber  was 
given  is  very  loosely  and  imperfectly  drawn,  and  omits  many  facts  which  are  necessary 
to  raise  with  proper  precision  the  point  to  be  decided.  For  instance,  it  is  not  stated 
whether  [21]  the  claim  for  anchorage  applies  to  all  vessels,  whether  anchoring  within 
the  manor  without  any  actual  necessity,  or  driven  to  do  so  by  stress  of  weather  or  by 
the  exigencies  of  navigation.  Again,  it  is  said  that  the  appellant's  vessel  was  anchored 
upon  a  part  of  the  land  "claimed  by  the  company,"  and  that  their  claim  was  for 
anchoring  upon  the  soil  alleged  to  be  theirs,  not  stating  that  it  actually  was  theirs. 
And,  instead  of  claiming  the  anchorage-due  as  a  payment  made  from  time  immemorial, 
it  is  only  alleged  that  "  the  plaiutifi's  gave  evidence  to  prove,  and  the  jury  found  that, 
from  1775  continually  down  to  the  present  time,  they,  and  those  under  whom  they 
derived  title,  had  from  time  to  time  claimed  as  of  right  to  take  and  had  taken  the 
sum  of  Is.  from  vessels  casting  anchor  within  that  portion  of  the  manor  on  which  the 
defendant's  vessel  had  east  anchor,  and  that  they  claimed  to  take  it  as  a  customary 
payment  for  such  use  of  the  soil." 

The  learned  counsel  on  both  sides  expressed  their  desire  to  have  the  important 
question,  whether,  under  the  circumstances  of  the  case,  the  anchorage-due  could  have 
a  lawful  origin,  decided  by  the  House  ;  and  for  this  purpose  it  was  admitted  on  the 
part  of  the  appellant  that  the  payment  for  anchorage  had  been  received  by  the  lords 
of  the  manor  of  Whitstable,  without  inteiruption,  from  time  immemorial,  and  that  his 
vessel  cast  anchor  upon  the  soil  of  the  company  within  the  limits  of  their  ovster- 
fishery,  and  that  there  was  no  particular  necessity  for  her  coming  to  an  anchor  there. 
It  may  be  observed  that,  if  the  paj'ment  can  legally  be  claimed  in  respect  of  the  soil, 
there  is  the  more  reason  why  it  should  be  paid  by  those  who  are  driven  by  necessity 
or  led  by  their  own  convenience  to  anchor  upon  it,  becau.se  they  are  the  persons  who 
really  derive  benefit  from  it. 

In  considering  the  question,  it  is  necessary  to  bear  [22]  in  mind  that  it  applies 
exclusively  to  the  claim  of  a  toll  or  due  for  anchoring  on  the  high  seas,  and  not  in  any 
port  or  haven.  1  mention  this  in  the  outset,  because  Mr.  Lush  towards  the  close  of 
his  argument  contended  that  the  toll  might  be  regarded  as  being  claimed  in  respect  of 
a  port,  Whitstable  being  a  limb  of  Faversham,  one  of  the  Cinque  Ports.  The  claim 
had  never  been  put  upon  this  ground  in  all  the  former  discussions  in  the  courts  below  ; 
and  it  is  clearly  insufficient  to  sustain  it.  Mr.  Lush  admitted  that  the  respondents 
were  not  the  owners  of  the  port,  but  suggested  the  possibility  of  the  lords  of  the 
manor  having  obtained  the  port  by  devolution  from  the  original  owner.  There  is  no 
ground  whatever  for  this  presumption  ;  and,  even  if  there  were,  the  anchorage-due  is 
claimed,  not  in  respect  of  the  ownership  of  a  port,  but  as  a  payment  "  of  right  made 
to  the  lord  of  the  manor."  The  claim,  too,  is  m.ade  solely  in  his  character  of  lord, 
and  not  as  the  owner  of  a  fishery  ;  so  that  no  question  of  competition  between  the 
right  of  passage  of  the  public  in  the  highway  of  the  sea,  and  the  right  of  an  individual 
to  have  a  several  fishery  there,  can  possibly  arise. 

The  question  is  thus  simply  raised,  whether,  at  any  period  of  the  history  of  this 
country,  the  Crown  could  have  imposed  upon  the  subjects  a  toll  for  anchoring  their 
vessels  upon  the  high  seas  within  the  limits  to  which  its  right  to  the  soil  of  the  sea- 
shore extends,  without  any  other  consideration  moving  from  the  Crown  but  the 
permission  to  use  the  soil  for  this  purpose. 

The  case  of  the  respondents  is  very  shortly  and  distinctly  stated  by  Lord  Chief 
Justice  Erie  in  his  judgment  in  this  c:ise.  He  says  :  "  The  soil  of  the  sea-shore  to  the 
extent  of  three  miles  from  the  beach  is  vested  in  the  Crown  ;  and  I  am  not  aware  of 
any  rule  of  law  which  prevents  the  Crown  from  granting  to  a  [23]  sul)ject  that  which 
is  vested  in  itself.  If  the  Crown  did  grant  the  soil  of  the  shore  in  question,  it  may 
well  be  that  the  right  of  taking  an  anchorage-toll  of  Is.  was  granted  with  it." 

With  great  respect  for  the  learned  Chief  Justice,  I  do  not  thnik  it  can  be  assumed 
as  an  unquestionable  proposition  of  law,  that,  as  between  the  Crown  and  its  subjects, 
the  sea-shore  to  the  extent  mentioned  is  the  property  of  the  Crown  in  such  an  absolute 
sense  as  that  a  toll  may  be  imposed  upon  a  subject  for  the  use  of  it  in  the  regular 
course  of  navigation.     In  stating  the  right  of  the  Crown  in  the  sea-shore,  the  text- 
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writers  inv;uiably  confine  it  to  the  soil  between  high  and  low-water  mark.  The  three 
miles  limit  depends  upon  a  rule  of  international  law,  by  which  every  independent 
state  is  considered  to  have  territorial  property  and  jurisdiction  in  the  seas  which  wash 
their  coasts  within  the  assumed  distance  of  a  canno]i-shot  from  the  shore.  Whatever 
power  this  may  impart  with  I'espect  to  foreigners,  it  may  well  be  questioned  whether 
the  Crown's  ownership  in  the  soil  of  the  sea  to  this  large  extent  is  of  such  a  character 
as  of  itself  to  be  the  foundation  of  a  right  to  compel  the  subjects  of  this  country  to 
pay  a  toll  for  the  use  of  it  in  the  ordinary  course  of  navigation. 

In  the  case  of  The  Mayor  of  Colchester  v.  Brooke,  7  Q.  B.  374,  Lord  Denman,  in 
delivering  the  judgment  of  the  court,  said  :  "The  right  of  soil  in  arms  of  the  sea  and 
public  navigable  rivers  which  the  Crown  has,  independently  of  any  ownership  in  the 
adjoining  lands,  must  in  all  cases  be  considered  as  subject  to  the  public  right  of 
passage,  however  acquired  ;  and  any  grantee  of  the  Ci-own  must  of  course  take  subject 
to  such  right."  Now,  if  the  public  possess  this  paramount  right  of  passage,  it  seems 
to  be  rather  inconsistent  with  such  right  that  they  should  be  compelled  to  make  any 
[24]  payment,  however  small,  for  the  liberty  to  exercise  it.  And  the  respondents 
must  be  driven  to  contend,  either  that  the  right  in  its  origin  was  not  an  absolute 
one,  but  that  the  Crown  might  permit  it  only  under  certain  conditions,  oi'  that  the 
right  to  navigate  does  not  include  in  it  the  power  to  anchor  at  pleasure. 

We  were  properly  told  in  argument  that,  in  considering  the  question,  we  ought 
not  to  confine  our  view  to  the  present  time,  but  should  look  to  the  early  period  of  our 
history,  when  the  powers  of  the  Crown  were  much  more  ample  and  unfettered  than 
they  have  since  been.  But  I  have  searched  in  vain  amongst  the  earlier  authorities  to 
find  any  clear  and  distinct  proof  of  the  Crown  ever  having  claimed  such  a  toll  as  that 
in  question,  without  giving  some  benefit  to  the  subject  as  a  cotisideration  for  it. 
Indeed,  it  was  admitted  in  the  argument  for  the  respondents,  that  some  con.sideration 
for  the  right  to  take  anchorage-dues  was  necessary  to  be  shewn  ;  but  it  was  said  that 
the  mere  use  of  the  soil  of  the  Crown  by  casting  an  anchor  upon  it  was  a  sufficient 
consideration.  None  of  the  authorities  referred  to,  however,  support  so  wide  a  pro- 
position. As  far  as  I  can  discover,  a  payment  for  anchorage  has  always  been  claimed 
in  respect  of  a  port  or  harbour,  the  creation  or  erection  of  which  is  for  the  common 
benefit  of  navigation,  and  constitutes  in  itself  a  sufficient  consideration. 

Lord  Hale,  in  enumerating  the  duties  which  arise  from  the  jus  dominii  or  franchise 
of  a  port,  mentions,  "  Anchorage,  as  a  prestation  or  toll  for  every  anchor  cast  there  : " 
De  Portibus  Maris,  c.  6,  p.  74.  It  was  said  by  the  counsel  for  the  respondents,  that 
it  appears  from  the  same  high  authority  that  toll  might  be  taken  for  ancljorage  in  a 
haven.  This  is  true,  but  apparently  only  where  the  haven  is  within  the  limits  of  the 
franchise  of  a  port.  Hale  describes  a  "  haven  "  to  be  "  a  [25]  place  of  a  large  receipt 
and  safe  riding  of  ships,  so  situate  and  secured  by  the  land  cii'cumjacent  that  the 
vessels  thereby  ride  and  anchor  safely,  and  are  protected  by  the  adjacent  land  from 
dangerous  and  violent  winds  : "  c.  2,  p.  46.  But  he  afterwards  uses  the  word  to 
denote  a  portion  of  the  port  itself,  as  in  page  54,  where  he  says, — "  In  the  considera- 
tion of  a  port,  there  are  these  two  things  involved,  viz.  first,  the  consideration  of  the 
interest  of  the  soil  both  of  the  shore  or  town,  which  is  the  caput  portiis,  and  of  the 
soil  of  the  haven  itself  wherein  the  ships  do  ride  and  apply."  And  that  the  owner- 
ship of  the  soil  of  a  haven,  unless  it  is  within  a  port,  will  not  entitle  the  owner  to  take 
anchorage-dues  for  the  use  of  it,  is  laid  down  in  page  73,  in  these  terms ; — 

"The  ownership  or  propriety,  is  where  the  King,  or  common  person,  by  charter 
or  prescription,  is  the  owner  of  the  soil  of  a  creek  or  haven  where  ships  may  safely 
arrive  and  come  to  the  shore.  This  interest  of  pi-opriety  may,  as  hath  been  shewn, 
belong  to  a  subject.  But  he  hath  not  thereby  the  franchise  of  a  port,  neither  can  he 
so  use  or  employ  it,  unless  he  hath  had  that  liberty  time  out  of  mind,  or  by  the  King's 
charter."  And,  after  stating  that  the  owner  may  bring  in  his  own  goods  not  custom- 
able, &c.,  he  add.s,  "but  he  may  not  use  it  as  a  public  port,  nor  take  toll  or  anchorage 
there."  Mr.  Justice  Williams  quotes  this  passage,  in  delivering  his  judgment  in  the 
Common  Pleas,  and  says  that,  "  it  eleaily  assumes  that,  if  the  owner  had  a  Royal 
grant,  he  might  take  anchorage."  I  do  not,  however,  understand  this  to  be  Lord 
Hale's  meaning.  It  appears  to  me  that  the  correct  interpretation  of  his  language  is 
that,  without  the  King's  grant  or  charter,  a  subject  cannot  have  the  franchise  of  a 
port,  and,  without  having  a  port,  he  cannot  take  toll  or  anchorage,  which  are  dues 
arising  from  and  incident  to  it. 
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[26]  The  counsel  for  the  respondents,  in  their  argument  in  support  of  their  claim, 
insisted  strongly  upon  the  analogy  presented  by  the  right  of  fishing  in  the  sea,  which 
prima  facie  all  subjects  of  the  realm  possess,  and  of  which  they  might  formerly  have 
been  deprived  by  a  grant  from  the  Crown  to  an  individual  oi'  an  exclusive  right  of 
fishing.  But,  in  the  first  place,  it  does  not  appear  that  such  a  right  of  several  fishery 
was  ever  granted  in  what  may  be  called  the  open  sea.  Lord  Hale  states  that  "  the 
King  may  grant  fishing  within  a  creek  of  the  sea,  or  in  some  known  precinct,  that 
hath  known  bounds,  though  within  the  main  sea"  (page  17);  and,  again,  that  "a 
subject  may  by  prescription  have  the  interest  of  fishing  in  an  arm  of  the  sea,  in  a 
creek  or  part  of  the  sea,  or  in  a  certain  precinct  or  extent  lying  within  the  sea" 
(page  18).  But,  even  if  such  a  grant  could  have  been  lawfully  made  so  as  to  extend 
beyond  these  defined  limits,  yet  the  right  of  several  fishery  appears  to  have  been 
always  subservient  to  the  right  of  navigation ;  and  the  King  could  not  enable  the 
owner  of  a  fishery  to  do  any  thing  which,  though  within  the  competency  of  an  exclu- 
sive owner,  was  an  obstruction  to  the  passage  of  ships  upon  the  seas. 

In  The  Miiijor  of  Colchester  v.  Brooke,  7  Q.  B.  35-5,  jMr.  Justice  Coltman  suggested 
that,  although  parties  who  wish  to  go  up  a  navigable  river  are  not  obliged  to  wait  for 
a  particular  time  of  the  tide,  yet  it  might  be  law  that,  if  they  take  the  ground,  they 
may  be  liable  to  make  a  reasonable  payment  to  the  owner  of  the  soil.  This  opinion 
is  not  stated  with  any  positiveness  ;  but  yet  it  may  be  correct  as  applicable  to  a  navig- 
able river,  because  the  owner  of  the  soil  may  have  given  consideration  for  the  payment, 
by  rendering  the  river  navigable. 

The  necessity  of  discovering  a  quid  pro  quo  for  the  [27]  claim  in  this  case  has 
driven  the  respondents  to  contend  that  the  establishment  of  the  oyster-fishery  belong- 
ing to  the  respondents,  being  for  the  public  benefit,  might  be  considered  to  be  a 
sufficient  consideration  for  the  imposition  of  the  toll  upon  anchorage.  It  is  difficult 
to  understand  how  a  benefit  wholly  unconnected  with  navigation,  and  not  extending 
to  the  public  generally,  can  be  made  the  legal  foundation  for  a  local  payment  from 
vessels  anchoring  within  a  paiticular  district.  There  is  no  reason  why,  if  good  to 
this  extent,  it  should  not  be  sufficient  for  a  similar  charge  for  all  vessels  casting 
anchor  upon  the  soil  of  the  Grown  in  any  other  part  of  the  seas  round  this  island. 

I  have,  therefore,  arrived  at  the  conclusion  that  the  undoubted  right  of  the  public 
freely  to  navigate  the  highway  of  the  sea  cannot  be  restricted  by  the  imposition  of 
any  payment  whatever,  unless  some  good  consideration  can  be  shewn  for  it ;  and  the 
respondents  have  failed  to  establish  any  other  ground  of  title  in  the  lords  of  the  manor 
to  the  anchorage-due  than  the  mere  use  of  their  soil.  This  1  consider  to  be  wholly 
insufficient  to  justify  the  demand  in  question,  unless  it  can  be  held  that  the  right  of 
navigation  does  not  include  the  right  of  anchoring,  which  can  hardly  be  seriously 
contended. 

I  admit  that  every  intendment  ought  to  be  made  in  favour  of  a  payment  which 
has  been  uninterruptedly  received  time  out  of  mind,  supposing  it  presumably  capable 
of  a  lawful  origin  ;  but,  not  being  able  to  discover  any  ground  upon  which  this  claim 
of  an  anchorage-due  could  have  had  a  legal  commencement,  the  case  of  Thi;  Mayor,  tCc, 
of  Nottingham  v.  Lambert,  Willes,  HI,  is  an  authority  for  shewing  that  no  length  of 
prescription  can  give  it  validity.  I  think  the  facts  sufficiently  admitted  to  render 
a  new  trial  unnecessary. 

[28]  I  am  therefore  of  opinion  that  the  judgments  of  the  Exchequer  Chamber 
and  of  the  court  of  Common  Pleas  ought  to  be  reversed,  and  judgment  to  be  entered 
for  the  defendant. 

Judgment  reversed. 

[In  the  House  of  Lords.] 

Ralston  v.  Smith.    Feb.  ■24th,  1865. 

[S.  C.  11  H.  L.  C.  223 ;  11  E.  R.  1318  (with  note).] 

1.  The  object  of  the  5  &  6  W.  4,  c.  83,  authorizing  disclaimers,  was  to  enable  the 
patentee,  where  his  specification  contains  a  sufficient  and  good  description  of  a 
useful  invention,  but  that  description  is  imperilled  or  hazarded  by  something  being 
annexed  to  it  which  is  capable  of  being  severed,  leaving  the  original  description, 
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in  its  integrity,  good  and  sufficient,  without  the  necessity  of  addition,  to  lop  oft'  the 
vicious  matter,  and  leave  the  original  invention  as  described  in  the  specification 
untainted  by  that  vicious  excess.  But  it  is  not  competent  to  him  to  convert  a 
specification  bad,  in  the  sense  of  its  containing  no  description  of  any  useful  inven- 
tion at  all,  into  a  good  specification,  by  adding  words  which  would  convert  that 
which  is  a  barren  and  unprofitable  generality  into  a  specific  and  definite  and 
practical  description. — 2.  The  expression  "  new  manufacture  "  in  the  21  Jac.  1,  c.  3, 
not  only  comprehends  "productions,"  but  it  also  comprehends  the  means  of  pro- 
ducing them, — a  new  machine,  for  instance,  or  a  new  combination  of  machinery,  or 
a  new  process,  or  an  improvement  of  an  old  process. — 3.  The  use  of  a  roller  and  a 
bowl  for  calendering  and  embossing  fabrics,  and  the  means  of  regulating  the  relative 
speed  of  their  motion,  was  well  known.  In  the  process  of  calendering,  the  roller 
was  smooth,  and  the  speed  of  the  roller  and  the  bowl  was  unequal :  in  the  process 
of  embossing,  the  roller  was  engraved  or  patterned,  and  the  speed  of  the  roller  and 
of  the  bowl  was  equal.  The  plaintift'  took  out  a  patent  for  a  combination  of  the 
engraved  or  patterned  roller  with  the  differential  speed  of  the  roller  and  the  bowl, 
in  order  to  effect  the  two  processes  by  one  operation.  The  patent  professed  to  be 
for  "improvements  in  embossing  and  finishing  woven  fabrics,  and  in  the  machinery 
or  appai-atus  employed  therein  ; "  and  the  novelty  professed  to  consist  in  the  use  of 
rollei-s  having  "any  design  grooved,  fluted,  engraved,  milled,  or  otherwise  indented 
upon  thmii."  Finding  that  the  eftect  of  the  differential  speed,  whei-e  the  rollei'  was 
engraved  or  indented  longitudinally,  was  to  destroy  the  fabric,  the  plaintiff'  entered 
a  disclaimer,  by  which,  besides  abandoning  the  latter  branch  of  the  title  of  the 
original  patent,  he  disclaimed  "the  use  of  any  other  description  of  designs  upon 
the  surface  of  the  roller  except  circular  (/roorcs,  flutes,  or  indentations  made  around 
its  sui-faoe:" — Held,  by  the  House  of  Loids, — affirming  the  judgment  of  the  court 
below, — that  the  process  described  in  the  original  specification  was  not  the  proper 
subject  of  a  patent ;  and  that  the  disclaimer  was  bad,  as  attempting  to  turn  that 
which  was  an  impracticable  generality  into  a  specific  invention  not  described  in  the 
original  specification. — 4.  Spiral  grooves  on  the  roller,  which  in  their  eft'ect  could 
not  be  practicably  distinguished  from  circular  grooves,  would  be  an  infringement 
of  the  patent. 

This  was  an  action  for  the  infringement  of  a  patent  granted  to  the  plaintiff  on  the 
23rd  of  November,  1S.5S,  for  "Improvements  in  embossing  and  finishing  woven  [29] 
fabrics,  and  in  the  machinery  or  apparatus  employed  therein." 

The  defendant  pleaded, — fir.st,  not  guilty, — secondly,  that  the  plaintiff'  was  not 
the  true  and  first  inventor  of  the  invention  mentioned  in  the  declaration,  and  not  dis- 
claimed,— thirdly,  that  the  supposed  invention  mentioned,  and  not  disclaimed,  was 
not  a  new  invention, — fourthly,  that  the  plaintiff'  did  not  within  the  time,  &c.,  file  a 
proper  description  of  the  invention, — fifthly,  that  the  disclaimer  extended  the  e.'jclusive 
right,  &c., — sixthly,  that  the  privilege  in  the  declaration  mentioned,  and  not  dis- 
claimed, was  not  for  the  sole  working  and  making  of  any  manner  of  manufacture. 
Issue  thereon. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  at  \^'estminster  after  Trinity 
Term,  1860. 

The  specification  contained  the  following  description  of  the  plaintiff''s  alleged 
invention  : — 

"I  employ  a  roller  of  metal,  wood,  or  other  suitable  material,  and  groove,  flute, 
engrave,  mill,  or  otherwise  indent  upon  it  any  desired  design,  and  cause  it  to  revolve 
with  a  bowl  or  bowls  of  paper  or  other  substance,  and,  by  means  of  gearing  well  known 
to  mechanics,  I  give  the  circumference  of  the  pattern-roller  a  quicker  motion  than  the 
circumference  of  one  of  the  bowls,  so  as  to  obtain  a  frictional  action  upon  the  surface 
of  the  fabric,  as  vvell  as  pressure,  so  that,  if  the  fabric  is  moved  transversely  when  fed 
to  the  machine,  an  infinite  ruimber  of  watering  patterns  may  be  given  to  the  fabric 
at  one  operation  or  passage ;  but,  if  two  operations  be  given,  moire  antique  or  other 
varieties  may  be  obtained,  which  can  be  still  further  varied,  as  desired,  according  to 
the  number  of  times  the  fabric  is  allowed  to  pass  through  the  machine. 

"  In  addition  to  the  variety  of  the  pattern,  a  bright  finish  or  lusti'e  is  given  to  the 
fabric  by  means  of  the  [30]  friction  or  rubbing  action  of  the  two  surfaces  of  the  i-oller 
and  the  bowl. 
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"I  also  obtain  the  same  result  by  reversing  the  arrangement,  and  causing  the 
circumference  of  the  bowl  to  move  quicker  than  the  circumference  of  the  roller,  so  as 
to  obtaui  a  similar  frictional  or  rubbing  action,  the  gearing  being  simply  required  to 
be  adapted  for  the  purpose. 

"  It  is  well  known  that,  for  calendering  purposes,  plain  or  polished  rollers  have 
necessarily  been  driven  at  a  greater  speed  than  the  bowl  or  bowls ;  but  hitherto  it 
has  not  been  considered  practicable  to  give  pattern-rollers  the  same  relative  movement. 

"  I  claim  as  my  invention,  and  which  to  the  best  of  my  knowledge  and  belief  has 
not  hitherto  been  used  within  the  realm,  the  employment  of  grooved,  fluted,  engraved, 
milled,  or  otherwise  indented  rolleis  of  metal,  wood,  or  other  suitable  material,  driven 
at  a  greater  speed  than  the  bowl  or  bowls  connected  with  them,  so  as  to  exert  a 
rubbing  or  friction  upon  the  material  submitted  to  their  action,  and  thereby  produce 
an  infinite  variety  of  pattern,  as  well  as  a  bright  finish  or  lustre,  and  also  reversing 
the  operation  by  giving  the  bowh  a  quicker  motion  than  the  pattern-i oiler." 

On  the  2Sth  of  January  l,-<60,  the  plaintiff"  filed  a  disclaimer,  in  which  he  said,— 
"  I  disclaim  the  latter  portion  of  the  words  of  the  title,  '  and  in  the  machinery  or 
apparatus  employed  therein,'  so  that  the  title  shall  henceforth  be  in  these  words, — 
'  Improvements  in  embossing  and  finishing  woven  fabrics.'  And  I  disclaim  the  use  of 
any  pattern-rollers  in  performing  my  invention,  except  those  which  are  made  of  metal 
or  other  suitable  material,  and  have  circular  grooves,  flutes,  or  indentations  made 
around  their  surfaces.  I  disclaim  the  use  of  any  other  de-[31]-scription  of  design 
upon  the  surface  of  such  rollers,  except  such  circular  grooves,  flutes,  or  indentations 
as  aforesaid.  And  I  also  disclaim  the  production  of  watering  patterns  upon  a  fabric 
at  one  operation  or  passage  of  it  between  a  pattern-roller  and  a  bowl,  against  which 
it  works,  except  when  the  grooves,  flutes,  or  indentations  around  the  surface  of  such 
roller  are  as  numerous  as  the  warp-threads  in  the  fabric  to  be  operated  upon,  or 
nearly  so.  And  I  disclaim  all  parts  of  the  description  of  my  said  invention  contained 
in  my  said  specification  which  are  not  contained  in  the  said  description  as  hereby 
altered,  and  I  hereliy  alter  such  description,  and  that  the  same  shall  henceforth 
describe  the  undiselaimed  parts  of  the  said  invention,  in  these  words,  &c. 

"  I  employ  a  roller  of  hard  metal  or  other  suitable  material,  and  make  grooves, 
flutes,  or  indentations  around  it,  and  cause  it  to  revolve  with  a  bowl  or  bowls  of 
paper  or  other  suitable  substance,  and  by  means  of  gearing  well  known  to  mechanics 
I  give  the  circumference  of  the  pattern-roller  a  quicker  motion  than  the  circumference 
of  one  of  the  bowls,  so  as  to  obtain  a  frictional  action  upon  the  surface  of  the  fabric, 
as  well  as  pressure.  If  the  grooves,  flutes,  or  indentations  around  the  roller  are  as 
numerous  as  the  warp-threads  in  the  fabric  to  be  operated  upon,  or  nearly  so,  or  if 
the  fabric  has  alread)^  passed  through  between  the  roller  and  the  bowl,  and  the  fabric 
has  slight  transver.=e  motions  given  to  it  when  fed  into  the  machine,  an  indefinite 
number  of  watering  patterns  may  be  given  to  the  fabric  at  one  operation  or  passage. 
If  further  operations  be  given  varying  the  extent  of  the  transverse  motions,  moire 
antique  or  other  varieties  may  be  obtained,  which  can  be  further  varied,  as  desired, 
according  to  the  number  of  times  the  fabric  is  allowed  to  pass  through  the  machine. 
In  addition  to  [32]  the  variety  of  patterns,  a  bright  finish  or  lustre  is  given  to  the 
fabric  by  means  of  the  fiiction  or  rubbing  action  of  the  surface  of  the  roller.  I  may 
also  obtain  the  same  result  by  reversing  the  arrangement,  and  causing  the  circum- 
ference of  the  bowl  to  move  quicker  than  the  circumference  of  the  roller,  so  as  to 
obtain  a  similar  frictional  or  rubbing  action  by  rubbing  the  surface  of  the  fabric 
against  the  roller,  the  gearing  being  simply  required  to  be  adapted  for  the  purpose. 
It  is  well  known  that,  for  calendering  purposes,  plain  or  polished  rollers  have  neces- 
saiily  Ijeen  driven  at  a  greater  speed  than  the  bowl  or  bowls ;  but  hitherto  it  has  not 
been  considered  practicable  to  give  pattern-rollers  the  same  relative  movement,  so  as 
to  obtain  any  beneficial  result. 

"Having  thus  fully  described  my  invention  and  the  mode  of  carrying  the  same 
into  effect,  I  claim  as  my  invention  the  employment  of  grooved,  fluted,  or  indented 
rollers  of  hard  metal  or  other  suitable  material,  driven  at  a  greater  speed  than  the 
bowl  or  bowls  connected  with  them,  so  as  to  exert  a  rubbing  or  friction  upon  the 
fabric  submitted  to  their  action,  and  thereby  produce  an  indefinite  variety  of  pattern, 
as  well  as  a  bright  finish  or  lustre,  and  also  reversing  the  operation,  by  giving  the 
bowl  a  quicker  motion  than  the  pattern-roller." 

The  evidence  in  chief  of  the  plaintiff  was  in  subst<ince  as  follows  : — I  am  an 
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engraver  and  calico-printer.  Before  my  patent,  there  was  a  known  process  called 
callendering  effected  by  a  pair  of  rollers,  or  a  roller  and  a  bowl,  the  cloth  passing 
between  the  two.  The  roller  and  bowl  moved  at  different  surface  speeds,  for  glazing 
purposes  only  ;  that  is  to  say,  when  there  was  a  gloss  to  be  produced  on  the  surface 
of  the  cloth,  there  was  a  difi'erent  surface  speed :  the  surface  of  the  roller  produced  a 
sort  of  frictional  eflect  upon  [33]  the  surface  of  the  cloth.  There  were  other  processes 
for  finishing  cloth  for  embossing,  such  as  produced  watering  appearances.  For  emboss- 
ing, a  roller  and  a  bowl  were  used,  and  the  roller  was  engraved.  The  bowls  were  made 
of  paper,  made  \'evy  hard  bj'  pressure.  The  roller  turned  the  bowl  without  any  gearing. 
The  surface  speed  of  both  was  the  same.  For  calendering,  to  produce  a  glossy  surface, 
there  was  gearing :  the  relative  motions  of  the  roller  and  the  bowl  could  be  varied  by 
alterations  in  the  gearing,  by  altering  the  relative  sizes  of  the  wheels  and  the  numbers 
of  their  teeth.  I  had  been  employed  as  an  engraver  in  engraving  rollers  for  calico- 
printers  and  embossers  :  and  it  happened  to  me  once  that,  after  sending  a  person  an 
engraved  roller,  complaint  was  made  about  the  effect  of  it  in  embossing,  that  I  had 
set  it  too  sharp,  and  that  it  cut  the  cloth.  I  altered  it,  and  made  the  fiutings  or 
projecting  surface  shallower.  After  I  had  made  this  alteration  and  sent  it  back,  the 
purchaser  of  the  roller  came  to  me  again,  and  also  sent  it  back,  stating  that  it  had  lost 
its  lustre ;  the  projecting  lines  werd  too  flat  upon  the  surface.  In  embossing  in  this 
way,  the  cloths  are  generally  calendered  before  they  are  embossed.  To  have  a  high 
gloss,  this  must  be  done.  I  altered  the  roller,  and  put  some  cloth  in  it.  In  going 
through  the  regular  calendering  process,  I  made  a  slip,  and  very  nearly  cut  my  hand. 
When  I  took  the  bit  out,  it  had  a  particular  effect."  [He  then  described  as  the  result 
of  subsequent  experiments,  that  he  found  he  could  produce  watering  patterns,  as  well 
as  the  eti'ect  of  embossing,  by  one  and  the  same  operation  :  and  he  proceeded,] — "  In 
performing  my  invention,  if  a  slight  lateral  motion  is  given  to  the  cloth  as  it  goes 
into  the  machine,  that  produces  the  watering  effect :  a  larger  extent  of  motion  produces 
the  moire  antique  :  the  [34]  chief  difference  is  the  size  of  the  pattern  :  there  is  an 
endless  variety.  In  working  with  the  roller  and  the  bowl  according  to  my  invention, 
I  give  the  roller  a  greater  surface  speed  :  that  enables  me  to  produce  the  glossiness 
upon  the  surface  of  the  cloth,  and  at  the  same  time  to  produce  the  pattern.  Some 
time  after  I  had  produced  my  specification,  1  found  that  there  were  some  descriptions 
of  patterns  upon  rollers  that  could  not  be  used  in  this  way  :  and  I  put  in  a  disclaimer. 
There  were  some  descriptions  of  wooden  rollers  that  would  not  do,  and  therefore  I 
confined  my  claim  to  metal  only.  In  performing  my  invention  with  my  roller,  I  have 
in  the  pattern-roller  made  circular  indentations.  Round  longitudinal  indentations 
will  not  do." 

On  cross-examination,  the  plaintiff  said  :  "  My  first  model  had  circular  grooves, 
complete  circles  round  the  cylinder  in  endless  lines ;  each  circle  complete  in  itself : 
separate  rings,  not  spiral.  For  the  purposes  of  my  patent,  I  did  not  use  anything  but 
circular  grooves  or  ringed  grooves  for  embossing  :  for  the  purpose  of  my  patent,  I  had 
not  used  any  but  circular  grooves  up  to  the  time  of  my  specification  :  they  were 
circular  grooves,  or  separate  rings,  with  ditierences  in  the  width  of  the  grooves.  I 
made  them  by  milling  or  by  engraving.  There  is  no  new  machinery  used  in  giving 
this  difi'erence  of  surface  velocity,  to  what  was  known  before.  Circular  grooves  were 
used  for  embossing :  there  is  nothing  new  in  circular  grooves  themselves.  I  do  not 
know  that  I  had  observed  that  they  were  used  in  varying  ratios  to  the  number  of 
warps  in  the  mateiial.  The  first  that  I  used  was  much  the  same  sort  of  thing  as  had 
been  used  before,  in  proportion  to  the  number  of  grooves.  The  giving  a  slight  lateral 
motion  to  produce  a  slight  lateral  effect,  was  a  thing  that  had  been  done  and  was  well 
known  [35]  before,  in  creeling  cloths  :  that  gave  what  is  called  the  watered  surface. 
The  moire  antique  was  never  done  before  upon  cotton,  but  upon  silks.  Some  descrip- 
tions of  rollers  mentioned  in  my  specification  would  not  succeed  in  the  material.  The 
patent  included  wood.  I  disclaimed  it,  and  confined  it  to  metal.  1  do  not  know  that 
anybody  informed  me  that  I  should  limit  my  invention  to  rollers  with  circular  grooves, 
and  that  other  patterns  would  not  do.  I  discovered  that  myself.  No  material  besides 
metal  will  beneficially  answer  the  purpose  of  the  roller,  for  what  I  call  my  invention. 
Other  things  besides  paper  will  do  for  the  bowls.  Wood  will :  leather  would  :  so  would 
glass;  but  not  every  material." 

In  le-examiuatiou,  the  plaintifl'  said  he  had  never  before  known  calendering  and 
embossing  produced  by  a  single  operation  ;  that  he  had  known  transverse  motions 
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given  ill  passing  two  pieces  togethei-  thi'ough  the  rollers  in  this  way  ;  that  he  had 
known  it  done  in  this  waj'  when  the  metal  roller  went  at  the  same  velocity  as  the 
bowl ;  but  he  had  never  known  it  applied  when  the  velocity  was  different 

At  the  close  of  the  case,  the  counsel  for  the  defendant  objected,— first,  that  the 
alleged  invention  was  a  mere  application  of  old  processes,  and  not  the  subject  of  a 
patent, — secondly,  that  the  specification  did  not  describe  any  invention,  and  that  the 
process  described  was  impracticable— thirdly,  that,  at  the  date  of  the  specification,  the 
plaintiff"  had  not  invented  what  he  now  claimed  as  his  invention, — fourthly,  that  the 
disclaimer  was  void,  because  it  departed  from  the  specification,  and  also  because  it 
stated  that  the  rollers  might  ''be  made  of  metal  or  other  suitable  material,"  without 
giving  any  criterion  of  suitability,— fifthly,  that  the  claim  as  it  then  stood  was  as 
extensive  as  in  the  original  specification,  and  was  too  large,  and  there-[36]-fore  bad, — 
sixthly,  that  the  specification,  as  altei'ed,  did  not  state  whether  the  production  of 
watering  patterns  was  claimed, — seventhly,  that  the  disclaimer  confined  the  claim  to 
the  use  of  rollers  with  rings,  and,  as  the  defendant  had  used  spirals  only,  he  had  not 
infringed  the  plaintiff's  patent. 

A  verdict  was  found  for  the  plaintiff,  subject  to  leave  reserved  to  the  defendant 
to  move. 

A  rule  nisi  was  accordingly  obtained,  and  in  Michaelmas  Term,  1860,  made 
absolute  to  enter  a  veidict  for  the  defendant ;  see  9  C.  B.  (N.  S.)  117. 

Upon  appeal  to  the  Exchequer  Chambei-,  the  judgment  of  the  couit  of  Common 
Pleas  was  varied  so  far  as  to  enter  the  verdict  for  the  plaintiff  on  not  guilty,  but 
affirmed  as  to  the  rest:  see  11  C.  B.  (N.  S.)  471. 

The  plaintiff  then  brought  error  to  the  House  of  Lords,  where  the  case  was  argued 
by  Hindmarch,  Q.  C.  (with  whom  was  Bovill,  Q.  C),  for  the  plaintiff  and  by  Grove, 
Q.  C.  (with  whom  was  Aston),  for  the  defendant. 

The  cour.se  of  argument  was  substantially  the  same  as  in  the  courts  below, — the 
following  authorities  being  referred  to  : — 

For  the  plaintiff;  Booth  v.  Kmnard,  1  Hurlst.  &  N.  527;  Sttiner  v.  HtahJ,  2  Car. 
&  K.  1022,  6  Exch.  607  ;  Seed  v.  Higgins,  8  House  of  Lords  Cases,  550;  Hills  v.  The 
London  Gas  Light  Company,  5  Hurlst.  &  N.  312;  Bdis  v.  Menzies,  10  House  of  Lords 
Cases,  117. 

For  the  defendant :  Turner  v.  Winter,  1  T.  R.  602,  1  Webster's  P.  C.  77  ;  Stevens, 
V.  Keating,  2  Webster's  P.  C.  172,  2  Phill.  3.33 ;  Crane  v.  Price,  1  M.  &  G.  580,  5  Scott, 
N.  E.  338,  1  Webster's  P.  C.  407  ;  The  Patent  Bottle  Envelope  Company  v.  Seymer 
5  C.  B.  (N.  S.)  1 64  ;  Horton  v.  Mabon,  1 2  C.  B.  (N.  S.)  437  ;  Brook  v.  Astm;  8  Ellis  &  B. 
478  ;  and  Hills  v.  The  London,  Gas  Light  Company,  5  Hurlst.  &  N.  312,  and  Beits  [37] 
V.  Menzies,  10  House  of  Lords  Cases,  117,  were  distinguished. 

Lord  Westf.UKY,  C.  My  Lords,— The  questions  which  are  raised  by  this  appeal 
are  subjects  of  some  nicety,  and  it  is  therefore  right  that  the  grounds  of  your  Lordships' 
judgment  should  be  very  distinctly  stated.  I  will  call  your  attention  first  to  the 
issues  raised  on  the  record  in  the  action  below. 

The  first  plea,  of  not  guilty,  I'aised  the  question  of  infringement  of  the  plaintiff's 
patent.  The  second  plea  alleged  that  the  plaintiff  was  not  the  true  and  first  inventor 
of  the  supposed  invention.  The  third  issue  was  that  the  invention  in  the  declaration 
mentioned,  and  not  disclaimed  (that  would  be  the  invention  as  it  stands  in  the  amended 
specification)  was  not  at  the  time  of  the  making  of  the  letters-patent  a  new  invention. 
Those  issues  have  all  been  found  in  favour  of  the  plaintift",  and  the  findings  are  not 
sought  to  be  disturbed  by  the  defendant.  The  fourth  issue  amonnts,  when  stated  in 
a  few  words,  to  an  allegation  that  the  invention  of  the  plaintiff  has  not  been  sufficiently 
and  adequately  described  in  the  amended  specification,  that  is,  in  the  specification  as 
it  stands  after  the  application  of  the  disclaimer  to  the  original  specification.  The 
fifth  issue  raises  the  question  whether  the  disclaimer  was  warranted  by  the  statute. 
That  undoubtedly  is,  if  not  the  most  material,  certainly  one  of  the  most  material 
questions  before  the  House.  The  sixth  issue  was  that  the  invention  or  the  privilege 
secured  by  the  letters-patent  was  not  "  any  manner  of  new  manufacture,"  within  the 
meaning  of  those  words  contained  in  the  Statute  of  James  (21  Jac.  1,  c.  3),  as  they 
have  been  subsequently  construed  by  decisions. 

Your  Lordships,  therefore,  have  to  try  three  questions,— the  sufficiency  of  the  de- 
scription contained  in  [38]  the  amended  specification,— the  legality  of  the  disclaimer,— 
and  the  fact  whether  the  alleged  invention  is  a  new  manufacture,  within  the  statute. 
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Now,  undoubtedly,  the  last  issue  is  one  which,  if  found  in  favour  of  the  defendant, 
would  almost  supersede  the  necessity  of  considering  the  others  :  but,  as  there  are 
independent  issues  upon  these  pleas,  it  will  be  requisite  to  consider  all  the  three. 

Before  I  come  to  these  three  questions,  it  is  necessary,  in  order  to  render  intelligible 
what  I  shall  have  to  submit  to  your  Lordships,  that  I  should  describe  in  as  few  words 
as  1  can  the  state  of  knowledge  upon  this  subject  antecedently  to  the  plaintiff's  patent, 
and  what  the  plaintift's  patent  appears  to  be,  as  it  is  found  in  the  amended  or  corrected 
specification. 

Antecedently  to  the  plaintiff's  patent,  machines  constructed  of  a  roller  revolving 
on  a  bowl  were  perfectly  well  known,  as  applied  to  the  purpose  of  calendering,  that 
is,  to  the  purpose  of  giving  a  brilliant  finish  or  gloss  to  the  surface  of  any  linen  or 
cotton  fabric,  or  fabrics  composed  partly  of  silk  and  paitly  of  cotton.  It  was  also  found 
that  the  brilliant  finish  or  gloss  was  greatly  increased  if  gearing  was  applied  to  the 
machines  so  constructed,  and  the  gearing  was  arranged  in  such  a  manner  as  to  produce 
a  differential  velocity  in  the  revolution  of  the  roller  and  the  revolution  of  the  bowl ; 
and  that,  if  one  bowl  was  made  to  revolve  on  the  same  roller  at  a  greater  amount  of 
velocity,  the  effect  was  that  a  more  perfect  finish  or  more  brilliant  gloss  was  given  to 
the  face  of  the  fabric.  There  was  also  known  and  used  antecedently  to  the  plaintiff's 
patent  another  machine  which  was  similarly  constructed,  of  an  engraved  roller  and  a 
bowl,  and  which  was  used  for  the  purpose  of  impressing  figures,  patterns,  or  devices 
upon  the  surface  of  fabrics  of  the  description  I  have  mentioned.  It  also  appeal's  that 
[39]  attempts  had  been  made  to  unite  the  two,  that  is,  to  use  the  machine  for  the 
purpose  of  impressing  or  engraving  the  pattern  on  the  fabric,  with  a  differential  velocity, 
so  as  at  once  to  effect  the  operation  of  giving  a  brilliant  gloss  and  also  to  impress  upon 
the  fabric  tlie  proposed  pattern  or  engraved  surface  that  might  be  desired.  But  it  had 
been  found  antecedently  to  the  plaintifl's  invention  that,  if  any  figure  or  device  was 
engraved  upon  the  rollers  for  the  purpose  of  impressing  the  device  upon  the  fabric, 
and  they  were  made  to  revolve  with  the  differential  velocity  which  I  have  mentioned, 
the  edges  of  the  engraving  would  tear  the  fabric,  and  the  effect  would  be  the  destruc- 
tion of  the  cloth  that  was  submitted  to  that  process.  It  is,  however,  most  important 
to  observe  that  the  idea  of  producing  a  gloss  by  the  differential  velocity  of  the  roller 
upon  the  bowl,  and  also  the  idea  of  using  the  same  appaiatus  for  the  purpose  of 
impressing  a  pattern  or  device  on  the  fabric,  were  perfectly  well  known  at  the  time 
of  the  plaintiff's  patent. 

Now,  what  the  plaintiff  appears  to  have  done  is  this  : — He  discovered  or  found  out 
that,  although  rollers  with  a  device  or  engraving  upon  them  longitudinally,  or  around  the 
circumference,  would  have  the  effect  of  tearing  the  fabric  of  the  cloth,  yet,  if  the 
engraving  of  the  roller  was  limited  to  this,  viz.  making  around  the  loller  an  infinite 
series  of  circular  grooves  of  small  diameter,  it  would  have  the  effect  of  producing  a 
particular  pattern  upon  the  cloth,  and  at  the  same  time  it  might  be  worked  with  a 
differential  velocity,  .so  as  to  effect  the  two  operations  of  giving  a  gloss  to  the  cloth, 
and  at  the  same  time  impressing  upon  it  a  pattern,  viz.  that  pattern  which  would  be 
produced  by  a  small  number  of  grooves  or  flutes,  and  that  this  might  be  done  without 
injuring  the  fabric. 

What,  therefore,  the  plaintiff  has  done,  has  been,  to  [40]  take  a  particular  pattern 
out  of  the  infinite  number  of  patterns  that  might  be  engraved  upon  the  roller,  and  to 
use  that  particular  pattei'n  alone  for  the  purpose  of  impressing  the  fabric  of  the  cloth 
with  that  pattern,  and  also  at  the  same  time  giving  it  a  brilliant  gloss  or  finish.  And 
to  that  he  has  added  what  was  also  a  well-known  process,  viz.  that,  if  in  the  operation 
the  cloth  is  fed  into  the  machine  in  a  particular  way,  viz.  by  a  transverse  motion,  that 
appearance  will  be  produced  upon  the  cloth  which  is  commonly  denominated  "  watered, ' 
and  which  we  see  in  watered  silk, — a  wavy  character  produced  upon  the  surface  of 
the  cloth,  which  adds  very  much  to  its  appearance  and  its  value. 

Before  we  can  judge  of  the  truth  of  the  allegation  that  this  is  not  a  new  manufac- 
ture, we  must  advert  particularly  to  the  original  specification  and  to  the  plaintiff's 
disclaimer ;  because  the  question  whether  it  is  a  new  manufacture  or  not  within  the 
statute,  must  be  determined  upon  the  amended  specification,  that  is,  upon  the  specifica- 
tion reduced  by  the  disclaimer. 

It  is  quite  clear  that  the  original  specification  was  utterl}'  bad  and  void  in  law. 
It  was  expressed  in  such  a  way  that  the  indentations,  grooves,  or  flutings  that  were 
to  be  made    upon  the  roller  might  be  made,  consistently  with  the  language  of  the 
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original  specification,  longitudinally,  and  not  merely  in  a  circular  form  around  the 
roller.  And  it  is  quite  clear  upon  the  evidence  that  any  longitudinal  grooves  or 
longitudinal  patterns  would  not  have  the  eflect  desired,  but  would  be  destructive  of 
the  fabric.  Therefore,  upon  the  face  of  the  original  specification,  there  was  in  reality 
no  invention  that  could  be  maintained.  And,  upon  examining  the  plaintiff's  own 
evidence,  which  is  clearly  admissible  upon  all  the  questions  before  your  Lordships, 
it  is  plain  that  the  original  specifi-[41]-cation  contained  no  sufficient  and  correct 
description  of  any  useful  or  valuable  invention.  The  plaintift"  appears  to  have  been 
perfectly  aware  of  that :  and,  accordingly,  by  his  disclaimer,  he  has  altered  in  a  most 
material  form  the  original  specification. 

The  first  point  to  which  I  would  direct  attention  is  this  : — The  original  specification 
says  that  upon  the  I'oller  which  is  directed  to  be  employed,  you  may  "groove,  flute, 
engrave,  mill,  or  otherwise  indent  upon  it  a,ny  desired  design."  Now,  those  words 
are  so  many  verbs  :  groove  "  is  one  ;  "  flute  "  is  another  ;  "  engrave  "  is  another  ;  "  mill  " 
is  another ;  and  "  indent "  is  another :  and  the  accusative  case,  the  substantive  which 
is  governed  by  all  those  verbs,  is  "  any  desired  design."  According  to  the  original 
specification,  therefore,  j'ou  might  upon  the  roller, — not  around  the  roller,  but  upon 
it, — in  any  form,  spirally,  or  longitudinally,  or  in  a  circle,  groove,  or  flute,  or  engrave, 
or  mill,  or  otherwise  indent  an}'  design  that  you  desired.  Now,  it  is  clear,  upon  the 
plaintifl's  own  testimony,  that,  if  you  do  so,  you  would  produce  a  machine  that  would 
operate  a  destructive  instead  of  a  beneficial  result. 

In  the  amended  specification,  the  plaintift"  has  struck  out  the  material  word  "  upon," 
and,  instead  of  that,  he  has  put  the  distinctive  word  "around  "  the  roller;  and  he  has 
altered  the  language  so  as  to  convert  this  general  direction  contained  in  the  original 
specification  into  a  specific  direction  to  make  grooves,  flutes,  or  iudentations  around 
the  roller.  And,  instead  of  the  words  being  made  to  comprehend  "  any  desired  design," 
these  words  are  entirely  struck  out ;  and  the  onlj'  direction  now  consists  of  a  direction 
to  make  circular  grooves  around  the  roller. 

It  is  quite  obvious  upon  that,  that  the  limits  of  the  authority  or  licence  given  to 
a  patentee  by  the  statute  [42]  with  respect  to  disclaimers,  are  here  very  much  trans- 
gressed. The  object  of  the  act  authorizing  disclaimers  (-5  A;  6  W.  4,  c.  83)  was  plainly 
this,  that  when  you  have  in  your  specification  a  sufficient  and  good  description  of 
a  useful  invention,  but  that  description  is  imperilled  or  hazarded  by  something  being 
annexed  to  it  which  is  capable  of  being  severed,  leaving  the  original  description  in 
its  integrity,  good  and  sufficient  without  the  necessity  of  addition,  then  you  might 
by  the  operation  of  a  disclaimer  lop  off'  the  vicious  matter,  and  leave  the  original 
invention,  as  described  in  the  specification,  untainted  and  uninjured  by  that  vicious 
excess.  But  it  never  was  intended  that  you  should  convert  a  bad  specification,  in 
the  sense  of  its  containing  no  description  of  any  useful  invention  at  all,  into  a  good 
specification,  by  adding  words  that  would  con\'ert  what  has  been  properly  called  in  the 
court  below  "  a  barren  and  unprofitable  generality,"  into  a  specific  and  definite  and 
practicable  description.  It  is  quite  clear  that,  if  that  could  be  done,  you  would  have 
an  opportunity  of  introducing  into  a  bad  patent  which  contained  no  useful  invention 
whatever,  some  discovery  that  might  be  developed  by  further  experiment,  and  which 
was  altogether  unknown  at  the  time  of  the  original  specification,  and  not  at  all  included 
in  the  description  contained  in  it. 

But  a  further  observation  occurs  upon  this,  that  not  only  was  it  never  intended 
by  the  statute  that  a  patentee  should  take  advantage  of  it  for  the  purpose  of  convertmg 
a  bad  description  into  a  good  description,  in  this  sense,  or  that,  when  the  orignial 
description  was  wholly  bad,  and  contained  no  new  invention,  it  should  be  converted 
into  a  description  containing  a  good  invention.  But  the  statute  never  contemplated 
that  a  patentee  should  have  the  power,  under  the  form  of  a  disclaimer,  of  maknig 
material  additions  to  the  [43]  original  specification,  so  as  by  the  aid  of  the  corrected 
form  of  words  and  the  additions  so  made  to  introduce  into  the  specification  an  accurate 
and  perfect  description  of  an  invention  which  you  seek  for  in  vain  m  the  ongmal 
specification.  .  , 

But  that  is  exactly  what  this  patentee  has  done ;  for,  after  convertmg  his  general 
and  impracticable  description  into  a  specific  and  definite  direction,  he  goes  on  in  the 
latter  part  of  his  specification  to  introduce  this  most  extraordinary  and  most  important 
addition  :— He  says,— "If  the  grooves,  flutes,  or  indentations  around  the  roller  are 
as  numerous  as  the  warp-threads  in  the  fabric  to  be  operated  upon,  or  nearly  so ;  or, 
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if  the  fabric  has  already  passed  through  between  the  roller  and  the  bowl,  and  the 
fabric  has  slight  transverse  motion  given  to  it  when  fed  into  the  machine,  an  indefinite 
number  of  watering  patterns  may  be  given  to  the  fabric  at  one  operation  or  passage." 
And  then  he  goes  on  to  describe  the  way  in  which  the  peculiar  watering  effect  which 
i.s  called  in  the  trade  by  the  name  of  "  moire  antique  "  may  be  pi'oduced.  It  would 
be  impossible,  therefore,  for  any  one  to  say, — "  I  find  in  the  original  description  that 
which  is  now  brought  out  and  accurately  expressed  in  the  amended  specification." 
Unless  that  can  be  done,  the  limits  given  by  the  statute  have,  I  submit  to  your  Lord- 
ships, been  clearly  transgressed. 

If  that  be  so,  3'our  Lordships,  I  think,  will  have  no  difficulty  whatever  in  concur- 
ring with  the  coint  below  in  the  conclusion  that  this  is  an  extravagant  use  of  the 
power  of  disclaimer,  and  much  beyond  the  licence  or  authority  given  by  the  statute. 
I  believe  it  will  be  found  that  that  licence  or  authority  consists  only  in  the  power  of 
rejecting.  It  may  sometimes  happen  that,  when  something  is  cut  out,  some  few  slight 
alterations  maybe  required  to  render  intelligible  that  which  re-[44]-mains,  and  to  that 
extent  there  would  be  authority  by  the  statute  to  make  a  slight  addition  ;  but  certainly 
there  is  no  authority  to  alter  a  barren  generality  into  a  specific  practical  description, 
or  to  convert  that  which  upon  the  description  is  not  applicable  to  any  one  definite 
form,  into  a  description  applicable  to  a  specific  and  definite  mode  of  proceeding. 

Adverting  again  to  what  I  began  with  calling  your  Lordships'  attention  to,  the 
question  is,  whether  this  description  contained  in  the  amended  specification  is  or  is 
not  a  description  of  anything  which  comes  within  the  words  "  new  manufacture,"  as 
contained  in  the  statute  of  James.  It  is  necessary  for  that  purpose  to  call  your  Lord- 
ships' attention  to  the  fact  that,  not  only  did  the  disclaimer  do  what  I  have  already 
described  to  your  Lord.ships,  l)ut  it  went  further,  and  became  the  oiiginal  title  of  this 
patent :  that  title  had  been, — "  Improvements  in  embossing  and  finishing  woven 
fabrics,  and  in  the  machinery  or  apparatus  employed  therein."  The  patentee  has 
deliberately  by  the  disclaimer  struck  out  the  last  words,  and  has  therefore  deliberatelj^ 
reduced  his  patent  to  a  patent  for  "Improvements  in  embossing  and  finishing  woven 
fabrics."  And  the  question  is  whether,  so  regarded,  taking  in  your  hand  (with  the 
knowledge  that  existed  at  the  time)  this  description  contained  in  the  specification, 
as  corrected  by  the  disclaimer,  does  it  amount  to  a  new  manufacture? 

I  should  have  thought  that  the  patentee  might  have  maintained  a  patent  for  a  new 
combination,  if  he  had  put  his  invention  upon  this  ground,  that  he  was  the  first  person 
who  discovered  that  the  circular  gi'ooved  roller  would  answer  by  one  process  the 
double  purpose  of  calendering  and  imprinting  the  fabric ;  and  that  he  was  the  first 
person  who  had  constructed  a  machine  that  was  capable,  without  injury  to  the  fabric, 
of  [45]  effecting  together  both  those  operations.  If,  therefore,  the  original  title  had 
remained,  and  had  not  been  studiously  disclaimed,  I  myself  should  have  thought  it 
very  difficult  to  resist  the  conclusion  that  the  patent  was  capable  of  being  supported 
as  a  new  manufacture,  inider  this  view,  that  it  really  did  describe  for  the  first  time  a 
new  combination  of  machinery  Your  Lordships  are  well  awai'e  that,  by  the  large 
interpretation  given  to  the  word  "manufacture,"  it  not  only  comprehencls  productions, 
but  it  also  comprehends  the  means  of  producing  them.  There,  in  addition  to  the 
thing  produced,  it  will  comprehend  a  new  machine  or  a  new  combination  of  machinery : 
it  will  comprehend  a  new  piocess,  or  an  improvement  of  an  old  process.  But,  if  we 
look  at  this  patent,  and  inquire  whether  there  is  an  improvement  in  embossing  or 
finishing  woven  fabrics  contained  in  this  amended  specification,  I  am  bound  to  say 
that,  having  regard  to  existing  knowledge  at  the  time,  I  think  there  is  no  such 
improvement  as  amounts  to  a  new  manufacture,  because  this  mode  of  producing  a 
brilliant  gloss  upon  the  surface  was  pei'fectly  well  known.  Therefore,  that  woven 
fabrics  might  be  finished  according  to  one  or  the  other  of  those  two  processes  was 
perfectly  well  known.  I  cannot,  therefore,  having  regard  to  the  reduced  specification 
which  the  patentee  has  now  made  to  constitute  the  description  of  his  invention,  say 
that  there  is  in  it  any  new  pi'ocess  entitling  it  to  the  denomination  of  a  "  new 
manufacture."  This  is  a  matter,  no  doubt,  of  much  delicacy  :  and  it  is  a  matter  upon 
which  unfortunately  we  are  without  any  aid  from  the  judgment  of  the  court  below  ; 
for  I  do  not  find  that,  either  in  the  court  of  Common  Pleas,  or  in  the  court  of 
Exchequer  Chamber,  any  one  of  the  judges  gave  any  opinion  upon  this  point.  The 
general  verdict  which  was  entered  for  the  plaintifl'  upon  the  trial,  has  been  [46] 
converted  upon  this  ]5articular  issue  into  a  verdict  for  the  defendant.     I  cannot  say 
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that  my  mind  is  free  from  doubt  upon  the  subject  :  but,  having  regard,  as  I  have 
already  observed,  to  the  operation  of  the  disclaimer,  and  being  of  opinion  that  the 
specification  as  amended  is  a  description,  not  of  a  machine,  not  of  a  new  combination 
of  machinery,  but  of  a  new  process,  I  think  there  is  nothing  entitled  to  the  character 
of  a  "  new  manufacture  "  to  be  found  in  that  specification. 

My  Lords,  for  the  reasons  I  have  already  given,  1  concur  entirely  with  the  court 
below  in  holding  that  the  disclaimer  very  much  exceeds  the  limits  of  the  authority 
given  by  the  statute  ;  and  upon  that  point,  therefore,  I  think  the  appellant  (the 
plaintiff  below)  has  entirely  failed,  and  that  it  would  be  a  very  mischievous  use  of  the 
power  of  disclaimer  given  by  the  statute,  if  your  Lordships  were  to  allow  of  its  being 
used  in  the  manner  desired  by  this  patentee,  which  would  in  truth  confound  all 
inventions,  and  you  would  be  unable  to  ascertain  whether  the  thing  introduced  by  the 
amendment  was  or  was  not  known  to  the  patentee  at  the  time  when  he  made  the 
original  specification. 

There  remains  the  fourth  issue,  viz.  the  question  of  the  sufficiency  of  the  descrip- 
tion. Upon  that  point  it  was  contended  strongly  on  the  part  of  the  defendant,  that 
the  description  contained  in  the  amended  specification  was  insufficient ;  and  he 
insisted  very  much  upon  this,  that  the  direction  to  make  indentation  or  grooves 
around  the  roller  was  given  in  such  a  manner  that  it  would  include  spiral  grooves  as 
well  as  circular  grooves  :  and  that,  if  you  admit  that  it  would  include  spiral  grooves, 
it  follows  that  there  is  no  limit  to  the  spirality, — if  I  may  adopt  such  a  word  ;  that 
therefore  it  would  be  possible  to  extend  the  groove  until  it  became  almost  like  a 
longitudinal  indentation  ;  [47]  and  that,  in  that  shape,  undoubtedly  it  must  by  the 
evidence  be  admitted  to  be  not  a  valuable  invention. 

I  think  the  answer  to  that  argument  is  the  language  of  the  plaintifi"'s  disclaimer. 
The  disclaimer  expressly  repudiates  any  description  of  groove  but  a  circular  groove. 
That  disclaimer  is  by  the  statute  made  part  of  the  specification ;  and  therefore  I  read 
the  amended  specification  as  containing  a  direction  to  cut  round  the  roller  circular 
grooves  onlv,  and  not  as  including  spiral  grooves.  It  appears,  in  fact,  that  the  grooves 
used  by  the  defendant  are  spiral  grooves  ;  but  that  in  truth  the  spirals  are  so  minute, 
so  numerous,  and  so  closely  approximating  to  circular  grooves,  that,  according  to  the 
eWdence,  the  difference  is  not  discernible  by  the  eye;  and  accordingly  it  has  been  held 
that  they  did  substantially  amount  to  an  infringement  of  the  plaintiffs  patent. 

The  learned  counsel  for  the  defendant  then  insisted  that  the  language  of  the  claim 
was  wider  than  the  direction,  and  that  the  claim  would  include  spiral  grooves,  even  if 
they  were  not  included  in  the  description.  I  cannot  accept  that  mode  of  interpreting 
the  specification.  If  there  be  a  distinct  direction  given  in  an  earlier  part  of  the  speci- 
fication, to  cut  circular  grooves  only,  and  then  if  there  be  in  a  subsequent  part  of  the 
specification  a  general  reference  to  grooved  rollers,  I  think  your  Lordships  must  take 
that  to  mean  rollers  grooved  in  the  manner  already  specified,  and  that  it  would  be 
unfair  and  unreasonable  to  take  those  words  as  indicating  more  than  what  has  been 
expressly  directed. 

There  were  some  objections  raised  to  the  specification,  and  particularly  with 
regard  to  the  uncertainty  of  the  material,  the  language  of  the  amended  specification 
being  that  the  plaintiff  took  "  a  roller  of  hard  metal  or  other  suitable  material."  I  do  not 
think  [48]  those  words  "or  other  suitable  material"  contain  anything  like  such  a 
generality  of  direction  as  would  be  fatal  to  the  patent :  "other  suitable  material,"  no 
doubt,  would  mean  any  material  equally  sutticient  for  the  purpose  with  hard  metal. 
I  think  your  Lordships  would  be  of  opinion  that  there  was  no  solid  weight  in  that 
objection. 

I  believe  these  were  the  principal  objections  that  were  urged  by  the  counsel  for 
the  defendant  to  the  sufficiency  of  the  description. 

I  think  those  objections  were  without  weight;  and  I  must  therefore  advise  your 
Lordships  to  concur  with  me  that  the  court  below  was  wrong  in  dn-ectnig  a  verdict  to 
be  entered  for  the  defendant  upon  the  fourth  plea,  on  the  ground  of  the  description 
being  uncertain  and  insutticient :  and  I  think  your  Lordships  will  be  of  opinion  that, 
if  there  is  no  other  objection  to  the  amended  specification,  it  is  not  properly  open  to 
beset  a.side  upon  the  ground  of  uncertainty.  ,•  .     i. 

These  observations  comprehend,  I  think,  the  whole  of  the  subject  upon  which  the 
House  has  to  determine.  I  should  advise  your  Lordships,  therefore,  to  reverse  the 
decision   of  the  court  below  so  far  as  relates  to  the  fourth  issue,  but  to  attirm  the 
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judgment  of  the  court  below  so  far  as  relates  to  the  illegahty,  that  is  to  say,  the 
unauthorised  character  of  the  disclaimer  ;  and  also  to  affirm  the  conclusion  of  the  court 
below  so  far  as  it  affirms  the  proposition  that  the  alleged  invention  described  in  the 
amended  specification  is  not,  having  regard  to  the  disclaimer,  a  "  new  manufacture  " 
within  the  meaning  of  those  words  contained  in  the  Statute  of  James. 

The  result  will  be,  that  the  appellant  (the  plaintiff  below)  will  succeed  so  far  as 
relates  to  the  fourth  issue,  but  will  fail  with  regard  to  the  other  issues,  viz.  the  fifth 
and  the  sixth. 

[49]  Lord  Cranworth.  My  Lords, — By  far  the  most  material  question  in  this 
case  is  as  to  the  issue  which  is  raised  on  the  sixth  plea.  Now,  as  to  that,  I  confess  I 
entertain  no  doubt  whatever  of  the  correctness  of  the  Lord  Chancellor's  opinion,  viz. 
that  the  amended  specification  does  not  disclose  anything  that  can,  under  the  most 
liberal  interpretation  of  the  words,  be  deemed  a  "new  manufacture."  The  evidence 
shews  (indeed,  there  was  no  question  or  controversy  upon  that  subject)  that,  long 
before  this  patent,  the  use  of  rollers  was  perfectly  well  known  for  the  two  objects  of 
calendering  and  impressing  patterns.  For  the  purpose  of  calendering,  the  roller  and 
the  bowl  (which  is  but  another  species  of  roller)  were  made  always  to  revolve  at 
unequal  velocities  ;  the  result  of  which  was  to  give  the  glaze  or  polished  surface  which 
we  see  in  calendered  cottons.  The  mode  in  which  the  pattern  was  impressed  was  by 
a  roller  and  a  bowl,  the  same  as  in  the  calendering  pi'ocess,  except  that  it  was  neces- 
sary in  that  case  that  the  roller  and  the  bowl  should  revolve  at  equal  velocities, 
because,  otherwise  (as  was  clearly  explained),  if  there  was  a  pattern  that  went  at  all 
across  the  roller,  it  would  tear  the  cloth  ;  and  therefore  it  became  impossible  to  use 
the  roller  with  the  bowl  for  that  purpose,  if  they  weie  revolving  at  unequal  velocities. 
However,  the  use  of  the  roller  and  the  bowl  for  calendering,  and  of  the  roller  and  the 
bowl  for  impressing  the  patterns,  was  perfectly  well  known  ;  and  the  use  of  the  roller 
and  the  bowl  going  at  equal  velocities  and  at  unequal  volocities  was  also  perfectly 
well  known  ;  and  manufacturers  were  right  in  supposing  that,  ordinarily  speaking, 
you  cannot  cause  the  roller  and  the  bowl  to  revolve  at  unequal  velocities  so  as  to 
impress  the  pattern,  because  it  would  cause  destruction  to  the  fabric.  But,  what  this 
patentee  discovered  (and  I  think  it  was  a  very  useful  [50]  discovery)  was,  that  there 
was  one  particular  sort  of  pattern  which  might  be  impressed  upon  the  roller,  and 
made  to  revolve, — the  fabric  being  passed  between  the  roller  and  the  bowl, — at  an 
unequal  velocity,  without  tearing.  But  I  quite  agree  with  what  was  said  by  Mi: 
Grove,  and  it  could  not  possibly  be  disputed  by  anj'  gentleman  at  the  Bar,  that  it  is 
not  every  useful  discovery  that  can  be  made  the  subject  of  a  patent,  but  you  must 
shew  that  the  discovery  can  be  brought  within  a  fair  extension  of  the  words  a  "  new 
manufacture."  Now,  how  is  this  possibly  to  be  called  a  "  new  manufacture  1 "  I,  as 
a  manufacturer,  have  my  roller,  which  I  am  in  the  habit  of  rolling  upon  a  bowl  (if 
that  is  the  proper  expression) ;  the  fabric  passing  between  the  two  moving  at  equal 
velocities.  Then,  I  can  impress  my  pattern  upon  it.  I  have  my  roller  without  any 
pattern  engraved  upon  it :  I  can  cause  that  and  the  bowl  to  revolve  at  unequal 
velocities,  and  it  will  calender.  But  I  do  not  do  them  both, — that  is  the  calendering 
process  and  the  embossing, — at  the  same  time,  because  I  suppose  that  in  so  doing 
I  shall  tear  my  fabric  ;  and  I  rightly  so  suppose,  until  the  plaintiff  makes  the  discovery 
that  there  is  one  particular  sort  of  pattern  which  may  be  produced  without  tearing 
the  fabric  Now,  that  is  a  very  useful  discovery  ;  but  it  would  be  strange  to  say  that 
it  is  a  "  new  manufacture,"  and  that  therefore  I  am  to  be  deprived  of  the  most  useful 
way  of  employing  my  roller.  There  is  nothing  new  in  the  invention  that,  by  a 
particular  u.se  of  it,  I  shall  obtain  a  result  which  I  did  not  before  know  that  I  could 
obtain. 

The  Lord  Chancellor  has  pointed  out  that,  in  the  original  specification,  there  was 
a  claim  for  the  machinery  or  apparatus  employed.  No  doubt,  the  plaintiff  thought 
that  perhaps  he  could  sustain  such  a  claim  ;  but  he  very  properly,  I  think,  disclaimed 
it ;  not  that  I  think  that,  if  he  had  retained  it,  it  would  [51]  have  made  any  difference, 
because,  although  improved  machinery  for  this  purpose  would  be  a  legitimate  subject 
of  a  patent,  the  evidence  would  have  failed  him  there,  for  there  is  no  evidence  to  shew 
that  there  was  any  new  machinery  Therefore  I  think  it  is  perfectly  clear  that  on 
the  sixth  plea,  which  is  the  most  important  of  all  the  pleas,  the  verdict  was  very 
properly  entered  by  the  court  below  for  the  defendant. 

So  again,  with  regaid  to  the  fifth  plea,  I  think  the  verdict  was  rightly  entered 
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for  the  defendant.  With  regard  to  the  fifth  plea,  I  shall  not  go  over  again  the  ground 
which  the  Lord  Chancellor  has  gone  over.  It  is  quite  clear  that  the  object  of  a 
disclaimer  cannot  be  to  create  any  new  right  not  included  in  the  original  specifioation. 
It  cannot  be  (as  it  is  called)  to  extend  the  specification.  What  the'plaintiff  here  has 
done  is  this  : — He  has  filed  a  specification  which  I  may  say  is  in  this  sort  of  algebraical 
form,— ",My  specification  consists  of  A.,  B.,  C,  D.,  aiad  all  the  letters  of  the  alphabet, 
and  any  combination  of  all  the  letters  of  the  alphabet."  But  it  turns  out  that  nothing 
will  really  meet  his  case  but  the  combination  of  F.  and  Z.  together.  Now,  no  doubt, 
when  he  had  said, — "I  claim  a  combination  of  all  the  letters  of  the  alphabet,"  a 
combination  of  F.  and  Z.  would  be  included  :  but  it  would  be  trifling  with  the  know- 
ledge of  mankind  to  say  that  that  sort  of  specification  would  communicate  anything. 
It  is  true  that,  by  trying  and  puzzling  over  all  possible  combinations,  you  might  have 
found  out  the  particular  combination  upon  which  alone  the  plaintiff  could  have  relied  : 
but  that  is  not  what  the  words  would  properly  mean,  and  not  what  any  authority 
warrants  you  in  taking  as  their  proper  meaning.  The  distinction  was  very  clearly 
pointed  out  in  the  case  of  Seed  v.  Higflim,  before  this  House,— 8  House  of  Lords  Cases, 
550, — that  you  may  disclaim  something  which  leaves  un-[52]-touched  a  description 
which  is  in  itself  perfect;  but  that,  where  you  have  an  imperfect  description,  you 
cannot  say  because  it  is  (according  to  the  language  of  one  of  the  cases)  a  mere 
impracticable  generality,  " I  exclude  e\erything  except  one  single  case,  which,  though 
involved  in  it,  could  not  by  any  reasonable  investigation  have  been  discovered  by  an 
ordinary  person."  I  think,  therefore,  with  the  Lord  Chancellor  that,  upon  the  fifth 
plea  also,  the  judgment  of  the  court  below  was  perfectly  right. 

"  My  Lords, — I  wish  to  make  one  observation  with  regard  to  a  leraark  which  fell 
from  the  Lord  Chancellor.  His  Lordship  said  that  he  did  not  think  that  this  part  of 
the  case,  upon  the  sixth  plea,  had  been  adverted  to  in  the  court  below.  I  think  that 
is  a  mistake.  I  observe  at  the  end  of  the  judgment  of  Lord  Chief  Justice  Erie,  he 
says, — "  We  also  observe  that  a  patent  for  the  exclusive  right  to  one  particular  use 
of  a  known  machine  might  be  objected  to,  although  the  patentee  may  have  discovered 
how  to  use  the  machine  more  beneficially  than  the  owner  knew."  I  think  it  is 
apparent  that  Chief  Justice  Erie  was  there  adverting  to  the  sixth  plea. 

With  regard  to  the  fourth  plea,  I  am  not  at  all  prepared  to  differ  from  the  Lord 
Chancellor,  though  I  confess  I  have  had  my  doubts  whether  the  court  below  was  not 
right  upon  that  also,  viz.  upon  the  question  of  what  had  been  termed  (we  have  manu- 
factured a  word  for  the  occasion)  "spirality."  At  the  same  time,  I  think,  by  fair 
interpretation,  we  may  take  it  that  the  new  indentations  which  were  described  were 
intended  to  be  circular  ;  and,  in  that  case,  I  think  the  specification,  as  amended,  would 
be  a  good  specification.  Therefore,  I  concur  with  the  Lord  Chancellor  in  thinking 
that,  upon  that  plea,  we  ought  to  reverse  the  judgment  below,  and  direct  a  verdict 
to  be  entered  for  the  plaintiff. 

[53]  Lord  Chelmsford.  My  Lords, — I  agree  with  my  two  noble  and  learned 
friends  that  the  verdict  ought  to  be  entered  for  the  plaintiff  upon  the  fourth  plea,  and 
for  the  defendant  upon  the  fifth  and  sixth  pleas. 

With  respect  to  the  fourth  plea,  which  raises  the  question  of  the  sufficiency  of  the 
specification  as  it  stands  after  the  disclaimer,  I  agree  entirely  with  my  noble  and  learned 
friend  on  the  Woolsack,  and  concur  in  the  reasons  which  he  has  given  for  his  opinion 
in  this  respect,  to  which  I  have  nothing  to  add. 

The  question  raised  by  the  fifth  plea  is,  whether  the  disclaimer  extended  the 
exclusive  right  granted  to  the  plaintiff'  by  the  letters-patent.  It  seems  clear  that  the 
word  "extend,"  in  the  5  &  6  W.  4,  c.  8.3,  cannot  be  used  only  in  its  ordinary  sense  of 
"adding  to"  or  "enlarging,"  because  the  exact  meaning  of  the  term  "disclaimer"  to 
which  it  is  applied  is,  the  renunciation  of  some  previous  claim  actually  or  apparently 
made,  or  supposed  to  be  made.  It  must  therefore  be  intended  to  comprehend  a  case 
where  the  disclaimei-  would  give  the  patentee  a  right  which  he  could  not  have  enjoyed 
under  the  specification  as  originally  framed.  Here,  the  specification  was  conceived  in 
general  terms,  embracing  an  'indefinite  variety  of  modes  of  indenting  upon  all  descrip- 
tions of  rollers  any  desired  design.  The  plaintiff  afterwards  discovered  that  no  other 
rollers  but  those  which  had  circular  grooves,  flutings,  or  indentations  around_  their 
surfaces  would  answer;  and  he  therefore  by  his  disclaimer  limited  his  invention  to 
this  description  of  roller  only.  Now,  as  these  were  not  specifically  described  in  the 
original  specification,  but  were  merely   involved  in  the  general  terms  which  were 
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used,  the  plaintiff  had  not  complied  with  the  condition  of  the  letters-patent,  in 
iwrticularly  describing  and  ascertaining  the  nature  of  his  invention.  When,  therefore, 
by  his  disclaimer,  he  confines  his  [54]  claim  to  circular  grooved  rollers  as  his  sole 
invention,  though  in  one  sense  he  may  be  said  to  narrow  a  right,  yet  he  really  extends 
it,  because  he  thereby  describes  his  alleged  invention  sufficiently  to  enable  him  now 
to  assert  a  right  under  the  patent  which  he  never  could  have  successfully  maintained 
upon  the  on'ginal  specification  alone.  Upon  this  short  ground,  and  looking  merely  to 
the  specification  and  the  disclaimer,  without  referring  to  the  evidence,  I  have  come  to 
the  conclusion  that  the  defendant  is  entitled  to  have  the  verdict  entered  for  him  on 
the  fifth  plea. 

The  sixth  plea  raises  the  question  whether  the  plaintiff's  supposed  invention,  or 
rather  his  discovery,  is  the  proper  subject  of  a  patent.  The  claim  made  in  the 
specification,  as  amended  by  the  disclaimer,  is  for  the  invention  of  a  process  by  which, 
by  means  of  rollers  and  bowls,  the  rollers  having  grooves,  flutes,  or  indentations  around 
them,  and  revolving  with  greater  velocity  than  the  bowls,  the  embossing  of  patterns 
on  fabrics  and  adding  a  finish  or  lustre  to  them  may  be  effected  by  one  single  operation. 
Before  the  patent,  an  engraved  roller  and  a  bowl  had  been  used,  with  equal  surface 
speed,  for  embossing.  For  the  process  of  calendering,  two  rollers,  or  a  roller  and  a 
bowl,  had  been  employed,  having  different  surface  speeds  ;  and  circular  grooves  for 
embossing  had  also  been  in  use.  Theie  was,  therefore,  nothing  new  in  the  process  of 
embossing  with  pattern-rollers,  and  nothing  new  in  giving  a  differential  speed  to  the 
roller  and  the  bowl  for  the  purpose  of  producing  a  gloss  or  finish,  nor  in  the  employ- 
ment of  circular  grooves.  But  the  plaintiff'  conceived  the  idea  that  the  same  machine, 
by  means  of  gearing  communicating  motion  from  the  roller  to  the  bowl,  could  be  made 
to  produce  any  kind  of  pattern,  and  give  a  finish  to  certain  fabrics,  by  one  and  the 
same  operation.  Aftei'  he  had  taken  out  his  [55]  patent,  he  found  that  his  general 
notion  was  erroneous,  and  that  only  one  description  of  rollers,  viz.  those  with  circular 
grooves,  could  be  successfully  employed,  and  he  therefore  b^'  a  disclaimer  limited  his 
claim  to  this  single  application  of  the  machine.  What  invention  was  there  in  all  this  1 
The  plaintiff  does  not  claim  to  have  invented  any  new  combination  of  machinery, 
although  by  part  of  the  title  of  his  patent,  which  he  afterwards  disclaimed,  he  appears 
originally  to  have  con.sidered  that  he  was  an  inventor  in  this  sense  :  nor  has  he 
introduced  to  the  world  any  new  process  :  but  the  utmost  that  he  can  lay  claim  to 
is,  that  he  has  discovered  that  by  giving  a  differential  motion  to  diff"erent  parts  of  an 
old  machine,  a  power  existing  in  it  might  be  developed  and  brought  into  action.  It 
appears  to  me  that  such  a  discovery  is  not  the  subject  of  a  patent,  and  that  therefore 
the  defendant  is  entitled  to  a  verdict  upon  the  sixth  plea  also. 

The  result  will  be  that  the  decision  of  the  court  below  upon  the  fourth  issue  is 
reversed,  and  a  verdict  entered  thereon  for  the  plaintiff;  and  that  the  decision  of  the 
court  below  on  the  fifth  and  sixth  issues  is  affirmed. 

Judgment  accordingly. 

[56]    In  the  House  of  Lords. 

The  Mersey  Docks  and  Harbour  Board  v.  Cameron  and  Others.    Jones 
V.  The  Mersey  Docks  and  Harbour  Board.     June  22nd,  186.5. 

[S.  C.  11  H.  L.  C.  443;  11  E.  E.  1405.] 

1.  The  only  ground  of  exemption  from  poor-rate  under  the  43  Eliz.  c.  2,  is  that  which 
is  furnished  by  the  rule  that  the  Crown  is  not  bound  by  that  statute  :  and,  conse- 
quently, where  valuable  property  capable  of  yielding  a  net  rent  above  what  is 
required  for  its  maintenance  in  a  state  to  command  such  rent  is  sought  to  be 
exempted  on  the  ground  that  it  is  occupied  by  bare  trustees  for  public  purposes, 
the  pul)lic  purposes  must  be  such  as  are  required  and  created  by  the  government  of 
the  country,  and  are  therefore  to  be  deemed  part  of  the  use  and  service  of  the 
Crown. — 2.  The  Mersey  Docks  and  Harbour  Board,  who  occupy  extensive  docks 
and  warehouses  at  Liverpool  and  Birkenhead  under  a  variety  of  acts  of  parliament 
which  enable  them  to  impose  rates  and  tolls  on  vessels  using  the  docks,  the  revenues 
derived  from  which  are  to  be  applied  by  them  exclusively  m  the  erection,  maintenance, 
and  repair  of  the  docks  and  works,  and  the  discharge  of  the  bond-debts  and  interest 
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charged  upon  them  by  the  several  acts  of  parliament,  are  not  within  the  exemption. 
— 3.  The  cases  which  have  held  that  trustees  occupying  for  charitable  or  public 
purposes  (whether  local  or  general)  are  not  rateable  in  respect  of  such  occupation, 
though  the  occupation  is  not  as  servants  of  the  Crown,  are  not  law. 

The  former  of  these  was  an  action  of  replevin  brought  against  the  defendants  for 
taking  and  detaining  certain  goods  and  chattels  of  the  plaintiffs  The  following  case 
was  stated  for  the  opinion  of  the  court  of  Common  Pleas,  pursuant  to  the  Common 
Law  Procedure  Act,  1852  : — 

All  the  acts  of  parliament  relating  to  the  Liverpool  and  Birkenhead  Docks  and 
the  Birkenhead  Dock  Company  were  to  be  referred  to  as  part  of  the  case.  Those 
relating  to  the  Liverpool  Docks  are  twenty-two  in  number,  and  form  a  series  extending 
from  the  8th  of  Queen  Anne  lo  the  21st  year  of  the  reign  of  Her  present  Majesty, 
both  inclusive.  Those  relating  to  the  Birkenhead  Docks  and  Birkenhead  Dock  Company 
respectively  are  thirteen  in  number,  commencing  with  the  7  &  8  Vict.  c.  Ixix.,  and 
ending  with  the  IS  &  19  Vict.  c.  clxxi. 

By  rates  made  for  the  relief  of  the  poor  of  the  township  of  Birkenhead  and  for 
various  other  purposes,  the  Mersey  Docks  and  Harbour  Board  (hereinafter  called  the 
plaintiffs)  were  in  May,  18.58,  assessed  in  the  sum  of  1671.  10s.  in  respect  of  the  annual 
vaUie  of  the  dock  estates  within  the  said  township  vested  in  them,  according  to  the 
following  schedule  : — 


r571       Description  of  property  rated. 

Name  or  situation  of 
property. 

Rate  at  6d.  in  the 
pound. 

'  Offices 

Offices    and    store-room   and     land,    work- 
shops, mortar-mill,  and  steam-engine  and 
machinery          .         .         .         . 
Inclosed  and  uninclosed  land  occupied  by 

pipes,  drying-kiln,  and  cranes  . 
13  warehouses,  timber-shed,  and  land  con- 
nected therewith,  and  one  shed 
1  Egerton  and  Morpeth  Docks,  part  of  great 
[       float,  graving-dock,  gridiron  and  cranes, 
and  buildings  on  South  Reserve 

Canning  Street   . 

Dock  quay  . 

Poolside 

Poolside 

Poolside 

£ 

1 

4 

7 
46 

108 

s. 

3 

12 

10 

2 

2 

d. 
0 

6 
0 
6 

0 

£167  '     10 

0 

The  plaintiffs  were  in  November,  1858,  further  assessed  in  the  sum  of  2351.  2s.  in 
respect  of  the  annual  value  of  the  dock  estates  wnthin  the  said  township  vested  in  them, 
according  to  the  following  schedule  : — 


Rate  at  Sd.  in 

the 

Description  of  property  rated. 

property. 

pound. 

d. 

8 

Offices 

Canning  Street   . 

I 

s. 
10 

Offices,   store-room,    steam-engine,    mortar- 

mills,  workshops,  land       .... 

West  of  Egerton  Dock 

7 

13 

4 

Steam-engine,  mortar-mills,  vard,  lime-kiln. 

and  land 

On  the  South  Reserve 

6 

3 

4 

Stable 

Neptune  Street   . 

6 

0 

Inclosed  land  occupied  bv  stone,  &c.,  and 

uninclosed  land  and  drving-kiln 

Poolside 

4 

19 

4 

14  warehouses,  wharf,  cranes,  one  shed 

Poolside 

49 

« 

8 

Timber-sheds,  land,  and  steam-engine  . 

Poolside 

21 

^ 

0 

Egerton  and  Morpeth  Docks,  graving-dock. 

gridiron,  sheds,  and  cranes  on  dock  rpiay. 

land  on  ditto  called  the  South  Reserve, 

within  the  township          .... 

Poolside 

144 

2 

8 

|£235 

2 

0 

The  township  of   Birkenhead,  in  the  county  of   Chester,  was  placed  under  the 
C.  P.  xxii.— 33 
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management  of  public  commissioners,  since  incorporated  under  the  title  of  "The 
Birkenhead  Improvement  Commissioners,"  by  an  act  of  parliament  of  3  &  4  W.  4, 
c.  Ixviii. 

In  the  year  1844,  an  act  (7  &  8  Vict.  c.  Ixxix.)  was  [58]  passed,  intituled  "  An  act 
for  constructing  tidal-basins,  a  dock,  and  other  works  at  Birkenhead,  in  the  county 
of  Chester,  and  for  other  purposes  :  "  and  it  was  thereby  enacted  that  the  commis- 
sioners constituted  under  the  act  of  the  3  &  4  W.  4,  c.  Ixviii.,  should  be  commissioners 
for  carrying  that  act  into  execution,  and  should  be  called  "  The  commissioners  of  the 
Birkenhead  Docks,"  and  should  have  authority  to  construct  tidal-basins,  a  dock,  and 
other  works,  and  to  purchase  lands  for  those  purposes,  and  to  borrow  on  the  credit  of 
the  rates  and  tolls  by  that  act  granted,  and  of  any  property  vested  in  the  said  com- 
missioners by  virtue  of  that  act,  a  sum  not  exceeding  400,0001. ;  and  as  a  security  the 
commissioners  might  assign  over  the  said  rates,  tolls,  and  property,  or  any  part  thereof, 
to  any  person  advancing  or  lending  the  same  money,  by  way  of  mortgage,  in  the 
manner  and  form  therein  directed  and  provided,  and  subject  and  according  to  the 
provisions  and  true  intent  and  meaning  of  the  act  in  that  behalf.  The  material  clauses 
of  the  last-mentioned  act  with  reference  to  the  liability  of  the  commissioners  to  be 
rated  to  the  poor-rate  in  respect  of  the  premises  in  their  possession  under  the  act,  are 
set  out  in  the  case  of  The  Birkenhead  Dock  Trustees  v.  The  Birkenhead  Commissioners, 
2  Ellis  &  B.  148,  which  case  is  hereafter  referred  to. 

By  an  act  of  the  8  &  9  Vict.  c.  iv.,  intituled  "  An  act  for  the  construction  of  a  dock, 
wharf  walls,  and  other  works  by  the  Birkenhead  Dock  Commis.sioners,  at  Birkenhead, 
in  the  county  of  Chester,"  additional  powei's  were  given  to  the  said  dock  commissioners, 
enabling  them  to  make  a  floating-dock  and  other  works,  and  to  borrow  a  further  sum 
of  money,  not  exceeding  600,0001.,  on  mortgage  as  aforesaid. 

By  an  act  10  &  11  Vict.  c.  cclxiv.,  intituled  "An  act  to  authorize  the  Birkenhead 
Dock  Commissioners  to  [59]  con.struct  an  additional  dock  and  other  works  at  Birken- 
head, in  the  county  of  Chester,  and  for  other  purposes,"  and  by  the  10  &  11  Vict. 
c.  cclxv.,  intituled  "An  act  to  alter  and  amend  the  acts  relating  to  the  Birkenhead 
Commissioners'  Docks,  and  to  make  further  provision  with  respect  to  the  construction 
of  sea  or  wharf  walls  along  the  Wallasey  Pool,  and  for  other  purposes,"  additional 
powers  were  conferred  upon  the  said  commissioners. 

By  another  act,  the  11  &  12  Vict.  c.  cxliv.,  intituled  "An  act  to  alter  and  amend 
the  several  acts  relating  to  the  Birkenhead  Commissioners'  Docks,  and  to  transfei'  the 
several  powers  of  the  said  commissioners  to  a  corporate  body,  to  be  entitled  '  The 
Trustees  of  the  Birkenhead  Docks,'  and  for  other  purposes,"  the  several  rights,  duties, 
powers,  authorities,  privileges,  and  immunities  conferred  upon  the  said  dock  commis- 
sioners by  the  former  acts,  for  carrying  into  execution  the  several  pui'poses  and  pro- 
visions of  the  said  former  acts  and  that  act,  were  vested  in  certain  persons  thereby 
incorporated  by  the  name  of  "  The  Tru.stees  of  the  Birkenhead  Docks." 

By  an  act  of  8  &  9  Vict.  c.  Ix.,  a  company  called  "The  Birkenhead  Dock  Company  " 
was  incorporated,  with  a  capital  of  1,000,0001.,  divided  into  shares,  and  with  powers 
to  make  and  maintain  docks,  warehouses,  and  other  works  at  Birkenhead  :  and  by  the 
following  acts,  viz.  11  Vict.  c.  ix.,  intituled  "An  act  to  enable  the  Birkenhead  Dock 
Company  to  sell  or  lease  their  land,"  and  16  &  17  Vict.  c.  clxxvii.,  intituled  "An  act 
to  amend  the  acts  relating  to  the  Birkenhead  Docks  Company,  and  to  enable  the 
company  to  make  a  railway  for  their  works,  and  for  other  purposes,"  and  of  which  the 
short  title  is  "The  Birkenhead  Dock  Company's  Act,  1853,"  the  powers  of  that  com- 
pany were  in  various  ways  amended  and  enlarged. 

By  articles  of  agreement  dated  the  1 6th  of  May,  [60]  1 855,  and  made  between  the 
trustees  of  the  Birkenhead  Docks,  the  Birkenhead  Dock  Company,  and  the  corpora- 
tion of  Liverpool,  it  was  agreed  that  all  the  property,  as  therein  described,  of  the 
trustees  of  the  Birkenhead  Docks,  and  of  the  Birkenhead  Dock  Company,  should, 
subject  to  any  liabilities  affecting  the  same,  be  purchased  by  and  transferred  to  and 
vested  in  the  corporation  of  Liverpool:  and  by  the  act  of  18  &  19  Vict.  c.  clxxi., 
shortly  called  "The  Birkenhead  Docks  Act,  1855,"  that  agreement  was  confirmed  ;  and 
it  was  enacted  by  ss.  7,  8,  9,  and  10,  as  follows : — 

Sect.  7.  "  Subject  to  the  provisions  of  this  act,  all  the  docks,  lands,  and  build- 
ings of  or  to  which  the  trustees  were  immediately  before  the  commencement  of  this 
act,  by  virtue  of  the  trustees'  acts  or  of  any  them,  or  otherwise  howsoever,  seised, 
possessed,  or  entitled  either  at  law  or  in  equitj',  and  the  caisson  belonging  to  those 
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docks,  are  by  this  act  transferred  tD  and  shall  be  vested  absolutely  in  the  corporation, 
but  nevertheless  upon  the  several  trusts  and  conditions,  and  to  and  for  the  several 
uses  and  purposes  upon,  to,  and  for  which  the  trustees  were  theretofore  seised  or 
possessed  or  entitled  to  the  same  respectively,  and  subject  to  the  several  liahilities  created 
hij  act  of  parliament,  and  also  subject  and  without  prejudice  to  the  sevei'al  leases  and 
agreements  for  leases  specified  in  the  first  schedule  to  the  agreement  for  transfer,  so 
far  as  such  leases  and  agreements  respectively  are  valid." 

Sect.  8.  "  Subject  to  the  provisions  of  this  act,  all  the  works,  land,  and  buildings, 
■working-plant  and  materials,  office-furniture,  and  such  like  effects  of  the  conipanj^  and 
all  the  estate,  right,  title,  and  interest  of  the  company,  or  held  upon  trust  for  the 
company,  in  and  to  all  the  lands  (hereinafter  called  the  Herculaneum  lands)  which  bv 
the  act  of  11  &  12  Vict.  c.  xlii.,  the  Herculaneum  Dock  Company  were  authorized  to 
[61]  sell  (being  lands  to  which,  as  appears  by  that  act,  the  company  are  entitled),  are 
hy  this  act  transferred  to  and  shall  be  vested  absolutely  in  the  corporation,  subject  to 
the  lia/jililies  created  hy  the  act  of  parliament,  save  such  as  the  Herculaneum  lands  can  be 
relieved  from  under  the  said  act  of  11  &  12  Vict.  c.  xlii.,  and  subject  to  the  covenants 
referred  to  in  the  2nd  section  of  that  act,  and  to  the  several  leases  and  agreements  for 
leases  specified  in  the  second  schedule  to  the  agreement  for  transfer,  so  far  as  such 
leases  and  agreements  respectively  are  valid." 

Sect.  9.  "  Provided  always  that  the  transfer  and  vesting  of  the  property  of  the 
trustees  and  of  the  company  respectively  shall  not  take  effect  until  the  delivery 
by  the  corporation  to  the  trustees  and  the  company  respectively  of  the  bonds  of  the 
corporation  to  be  as  by  this  act  provided  delivered  to  them  respectively." 

Sect.  10.  "  Notwithstanding  such  transfer  and  vesting,  and  except  only  as  is  by 
this  act  otherwise  provided,  all  purchases,  sales,  conveyances,  leases,  mortgages,  bonds, 
contracts,  agreements,  securities,  and  other  acts  and  things  before  the  commencement 
of  this  act  made,  done,  entered  into,  executed,  or  instituted  under  or  by  virtue  of  the 
recited  acts  or  any  of  them,  or  with  reference  to  the  purposes  thereof  respectively, 
shall  be  as  good,  valid,  and  effectual  to  all  intents  and  purposes  whatsoever,  for,  against, 
and  with  reference  to  the  trustees  and  the  company  respectively  as  if  the  said  act  were 
not  passed,  and  may  be  proceeded  in  and  enforced  accordingly." 

The  said  bonds  were  shortly  afterwards  delivered  accordingly,  and  the  said  property 
became  vested  in  the  corporation  of  Liverpool. 

By  s.  16  of  the  same  act  it  was  further  enacted  as  follows  : — "From  and  after  the 
commencement  of  this  act,  the  docks,  lands,  buildings,  and  caisson  of  the  [62]  company 
liy  this  act  respectively  transferred  to  and  vested  in  the  corporation,  shall  be  one 
undertaking  ;  and  all  the  powers,  privileges,  and  authorities  of  the  corporation  under 
this  act  shall  accordingly  extend  and  apply  to  that  one  undei'taking,  and  to  the 
corporation  and  all  other  persons  respectively  with  respect  to  the  same." 

Sect.  17  recited  and  enacted  as  follows  :—"  And  whereas,  by  the  Liverpool  Dock 
Act,  1851,  provision  is  made  for  the  election,  nomination,  and  appointment  of  twenty- 
four  persons  to  be  a  committee,  called  'The  committee  for  the  affairs  of  the  estate  of 
the  trustees  of  the  Liverpool  Docks,'  which  committee,  when  assembled,  or  any  seven 
or  more  of  them,  shall  have,  use,  and  exercise  exclusively  all  and  every  the  powers 
and  authorities  in  relation  to  the  execution  and  carrying  into  effect  the  several 
purposes  of  that  act  and  the  several  acts  therein  recited  (which  acts  relate  to  the 
Liverpool  Docks)  given  to  or  vested  in  the  trustees  of  the  Liverpool  Docks  or  the 
committee  by  that  act  and  the  acts  therein  recited,  or  any  of  them,  or  which  byany 
act  thereafter  to  be  passed  may  be  given  to  oi'  be  vested  in  the  tiiistees  of  the  Liver- 
pool Docks  or  the  committee  :' And  whereas  it  is  expedient  that  the  andertaknig  of 
the  corporation  under  this  act  so  far  as  now  completed  and  adapted  for  the  accommoda- 
tion of  shipping,  and  so  from  time  to  time  as  and  when  further  portions  thereof  shall 
be  so  completed  and  adapted,  should  be  managed  by  the  said  committee  for  the  affairs 
of  the  estate  of  the  trustees  of  the  Liverpool  Docks  :  Be  it  therefore  enacted  that  so 
much  and  such  parts  of  the  undertaking  by  this  act  vested  in  the  corporation  as  are 
now  completed,  or  as  may  be  hereafter  completed,  shall,  as  and  when  the  same  are 
adapted  to  the  accommodation  of  shipping,  be  managed  by  the  said  committee,  who  shal 
have  and  ex-[63]-ercise  all  such  rights,  powers,  and  authorities  m  relation  thereto  as  it 
the  same  undertakingwas  vested  in  the  trustees  of  the  Liverpool  Docks  under  or  by  virtue 
of  any  of  the  acts  relating  to  those  trustees,  and  the  acts  formed  a  part  of  their  estate. 

Sect.  18.   "  The  said  committee  shall  keep  separate  accounts  of  their  annual  receipts 
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arising  out  of  the  undertaking  of  the  corpoi-ation  under  this  act,  and  of  their  annual 
expenditui'e  in  relation  thereto,  which  accounts  shall  he  open  to  inspection  at  all 
reasonable  times  by  the  council  of  the  borough  of  Liverpool,  or  any  committee  thereof, 
or  by  any  person  or  persons  appointed  by  them  to  inspect  the  same  ;  and  such  accounts 
shall  be  annually  audited  in  like  manner  as  the  accounts  of  the  trustees  of  the  Liver- 
pool Docks;  and  the  annual  surplus  (if  any)  of  the  receipts  arising  out  of  the  said 
undertaking,  over  and  above  the  expenditure  connected  therewith,  shall  be  paid  over 
by  the  committee  to  the  corporation,  and  shall  be  by  them  applied,  as  far  as  the  same 
will  extend,  in  and  towards  the  payment  of  the  interest  accruing  on  the  bonds  issued 
by  the  corporation  for  the  purposes  of  their  undertaking,  and  for  carrying  the  same 
into  effect,  and  in  relief  of  the  borough-fund,  so  long  as  such  bonds  shall  form  a  charge 
thereon." 

Sect.  22.  "From  and  after  the  commencement  of  this  act,  and  until  parliament 
shall  otherwise  provide,  all  the  powers  and  provisions  of  the  recited  acts  respectively 
with  respect  to  the  management  of  the  undertaking  by  this  act  vested  in  the  corpora- 
tion, and  with  respect  to  the  levying  of  tolls  and  dues,  and  with  lespect  to  the 
appointment  and  payment  of  officei's  for  the  management  and  working  of  the  under- 
taking, and  with  respect  to  the  making  of  regulations  for  the  use  and  preser\'ation  of 
the  works  of  the  undertaking,  and  the  protection  of  property  in  or  upon  the  same, 
[64]  and  with  respect  to  the  making  of  bye-laws,  and  all  the  rights  and  authorities  of 
the  trustees  and  the  company  respecti^•el3^  incidental  to  and  consequent  on  such  powers 
and  provisions  respectivelj',  shall  apply  to  the  undertaking  of,  and  shall  be  exerciseable 
and  may  be  had  and  enjoyed  by,  the  said  committee  of  the  Liverpool  Docks,  as  if  the 
same  respectively  had  originally  been  conferred  on  and  made  applicable  to  the  trustees 
of  the  Liverpool  Docks  and  their  undertaking  respectively :  Provided,  nevertheless, 
that  all  liabilities  imposed  upon  the  trustees  by  the  said  recited  acts  respectively  with 
reference  to  any  of  the  matters  aforesaid,  shall  apply  to  and  be  enforceable  against  the 
corporation." 

Sect.  27.  "If  at  any  time  hereafter  the  trustees  of  the  Liverpool  Docks  shall  be 
authorized  by  pai-liament  to  become  the  purchasers  of  the  undertaking  by  this  act 
vested  in  the  corporation,  then,  upon  being  re-paid  or  adequately  secured  the  re-pay- 
ment of  all  moneys  expended  by  them  in  the  purchase  or  completion  of  the  said 
undertaking,  or  in  relation  thereto,  or  for  the  payment  of  which  they  shall  have 
become  liable,  and  being  paid  or  relieved  from  all  liability,  expense,  or  loss  incurred 
by  them  for  the  purpose  of  the  said  undertaking  or  incident  thereto,  with  interest 
thereon,  or  on  such  other  terms  as  may  be  mutually  agreed  upon,  and  approved  by 
parliament,  the  corporation  shall  and  they  are  hereby  required  to  transfer  the  said 
undertaking  as  conferred  upon  the  corporation  by  this  act  to  the  said  trustees  of  the 
Liverpool  Docks,  together  with  all  their  powers,  rights,  privileges,  and  authorities  in 
relation  to  the  said  undei'taking,  to  the  end  that  the  same,  and  the  future  control  and 
management  thereof,  maj^  thereafter  be  vested  in  the  said  trustees  of  the  Liverpool 
Docks  as  part  of  the  dock-estate  of  Liverpool." 

[65]  By  the  20  &  21  Vict.  c.  clxii.,  intituled  "  \n  act  for  consolidating  the  docks 
at  Liverpool  and  Birkenhead  into  one  estate,  and  for  vesting  the  control  and  manage- 
ment of  them  in  one  public  trust,  and  for  other  purposes,"  and  shortly  called  "The 
Mersey  Docks  and  Harbour  Act,  1857,"  the  plaintifts  were  incorporated.  That  act 
recites,  among  other  things,  "  that  it  is  expedient  that  the  constitution  of  the  Liverpool 
Dock  trust  should  be  altei'ed,  and  that  the  docks  of  Liverpool  and  Birkenhead,  and  the 
powers  in  relation  thereto  of  the  trustees  of  the  Liverpool  Docks  and  of  the  corporation, 
and  the  north  reserve  near  Birkenhead,  and  the  observatory  and  landing-stage  belonging 
to  the  said  corporation,  and  the  control  over  pilotage,  harbour-lights,  and  other  matters 
conducing  to  the  safety  or  convenience  of  the  shipping  frequenting  the  port  of  Liver- 
pool, should,  subject  to  the  provisions  of  the  said  Mersey  Conservancy  Act  and  of  this 
act,  be  vested  in  a  new  trust ;  and  that  the  rights  now  lawfully  exercised  by  the  trustees 
of  the  Liverpool  Docks  and  by  the  corporation,  of  levying  rates  and  dues  on  shipping 
frequenting  the  port  of  Liverpool,  or  on  goods  carried  in  such  shipping,  should  be 
transferred  to  the  new  trust,  upon  such  terms  and  for  such  consideration  as  are  herein- 
after mentioned,  and  that  the  proceeds  of  such  rates  and  dues  should  be  applied  to 
the  benefit  of  the  port  of  Liverpool  and  of  the  shipping  and  trade  of  the  said  port." 

By  sections  26,  30,  49,  50,  51,  56,  59,  and  61  of  the  same  act,  it  is  enacted  as 
follows  : — 


20  C.  B.  (N.  S.)  66.        THE    MERSEY    DOCKS   TRUSTEES    l\  CAMERON  1029 

Section  26.  "All  .such  estate  and  interest  in  the  docks,  buildings,  and  other 
propert}-,  both  real  and  personal,  situate  at  Birkenhead  or  elsewhere,  as  are  transferred 
or  intended  to  be  transferred  to  the  corporation  of  Liverpool  by  the  Birkenhead  Docks 
Act,  185.5,  shall,  upon  and  after  the  1st  day  of  January,  [66]  1858,  vest  in  the  board, 
but  subject  to  all  chaiges  and  liabilities  affecting  the  same." 

Section  30.  "  All  powers,  rights,  and  privileges  vested  in  or  exerciseable  by  the 
corporation  of  Liverpool,  the  Liverpool  Dock  Trustees,  the  Liverpool  Dock  Committee, 
or  any  of  such  authorities,  under  or  in  pursuance  of  or  for  the  purpose  of  any  of  the 
acts  mentioned  in  the  schedule  hereto,  and  not  inconsistent  with  this  act,  shall,  from 
and  after  the  1st  day  of  January,  1858,  be  vested  in  and  exerciseable  by  the 
board." 

Section  49.  "  Subject  to  the  provisions  of  this  act,  the  board  shall  stand  possessed 
of  all  the  property,  powers,  rights,  and  privileges  hereby  transferred  to  them,  upon 
the  trusts  and  for  the  purposes  upon  and  for  which  such  property,  powers,  rights,  and 
privileges  were  holden  previously  to  the  commencement  of  this  act." 

Section  50.  "From  and  after  the  1st  day  of  January,  1858,  all  docks  and  works 
belonging  to  the  board,  and  all  docks  and  works  that  may  hereafter  belong  to  the 
board,  shall  be  deemed  to  constitute  one  estate  only,  hereinafter  called  '  The  Mersey 
Dock  Estate ; '  and  a  uniform  system  of  management  shall  be  adopted  with  respect 
to  the  whole  of  such  Mersey  Dock  Estate." 

Section  51.  "The  board  shall  immediately  after  the  commencement  of  this  act 
proceed  with  the  construction  of  the  outer  works  at  Birkenhead,  referred  to  in  '  The 
Birkenhead  Docks  Act,  1853,'  with  a  view  to  the  completion  of  the  same  substantially 
in  accordance  with  the  plans  that  have  lieen  sanctioned  by  parliament." 

Section  56.  "The  following  rules  shall  be  observed  by  the  boai'd  with  respect  to 
the  moneys  received  by  them  under  this  act,  that  is  to  say, — 

"(I)  The  conservancy  expenditure  shall  be  defrayed  out  of  the  conservancy 
receipts  : 

[67j   "  (2)  The  pilotage  expenditui'e  shall  be  defrayed  out  of  the  pilotage  receipts  : 

"(3)  No  portion  of  the  conservancy  receipts  or  pilotage  receipts  shall  be  applied 
in  aid  of  the  general  expenditure : 

"  (4)  Save  as  by  this  act  is  provided,  no  moneys  receivable  liy  the  board  shall  be 
applied  to  any  purpose  unless  the  same  conduces  to  the  safety  or  convenience  of  ships 
frequenting  the  port  of  Liverpool,  or  facilitates  the  shipping  or  unshipping  of  goods, 
or  is  concerned  in  discharging  a  debt  contracted  for  the  above  purposes." 

Section  59.  "The  board  shall  render  to  parliament  as  soon  as  may  be  after  the 
24th  day  of  June  in  every  year  an  account  of  its  receipts  during  the  preceding  year 
ending  the  24th  of  June,  and  the  maimer  in  which  the  same  have  been  applied." 

Section  61.  "From  and  after  the  1st  day  of  January,  1858,  all  such  provisions 
contained  in  the  acts  specified  in  the  first  schedule  hereto,  or  in  any  other  act,  as  are 
inconsistent  with  this  act,  are  hereby  repealed." 

The  constitution  and  management  of  the  Liverpool  dock  trust,  and  the  application 
of  its  revenues,  will  appear  from  the  case  of  The  King  v.  The  Inhabitants  of  Liverpool, 
7  B.  &  C.  61,  9  D.  &  a.  780,  from  the  8th  year  of  Queen  Anne  to  the  date  of  that 
case,  being  shortly  prior  to  the  passing  of  the  next  mentioned  act.  That  report,  so  far 
as  the  case  stated  for  the  opinion  of  the  court  was  concerned,  was  to  be  referred  to  as 
part  of  this  case. 

Under  the  acts  of  6  G.  4,  c.  clxxxvii.,  and  the  14  &  15  Vict.  c.  Ixiv.  (being  two  of 
the  acts  comprised  in  the  said  series),  such  constitution  was  altered  by  the  appoint- 
ment in  manner  directed  by  those  acts  of  the  said  committee,  called  "  The  committee 
for  the  affairs  of  the  estate  of  the  trustees  of  the  Liverpool  Docks  ; "  [68]  and  all  the 
powers  and  authorities  of  the  said  trustees  of  the  Liverpool  Docks  were  vested  in  such 
committee  :  and  such  constitution,  so  altered  as  last  mentioned,  continued  until  all  the 
powers  both  of  the  said  committee  and  trustees  were  transferred  to  the  plaintiffs  by 
the  act  of  20  &  21  Vict,  as  hereinbefore  mentioned. 

By  sections  in  the  Liverpool  Dock  acts  passed  after  the  8  Anne  hereinbefore 
mentioned,  all  the  acts  in  the  said  series,  including  the  8  Anne,  c.  12,  are  directed  to 
be  read  and  construed  as  one  act. 

After  the  passing  of  the  20  &  21  Vict.  c.  clxii.,  the  plaintiffs  proceeded  with  the 
construction  of  the  docks  at  Birkenhead  ;  and  they  are  still  incomplete 

The  plaintiffs  manage  the  whole  dock  estates  now  vested  in  them  as  one  estate,  by 
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their  servants  and  agents,  who  receive  and  account  for  to  them  the  dues  and  other 
moneys  arising  from  the  management  of  the  said  estates  ;  and  no  part  of  the  estate 
and  premises  comprised  in  the  above  schedules  is  let  ofl'  to  other  persons,  nor  are  any 
rents  paid  to  the  plaintiffs  for  any  part  thereof. 

The  present  bond  debt  of  the  plaintiff's  chargeable  on  the  rates  and  duties  levied 
under  the  acts  is,  and  at  the  respective  times  of  the  making  the  said  assessments  was, 
upwards  of  7,000,0001.  sterling. 

The  present  dock-rates  and  dues  were  before  and  at  the  time  of  the  making  of  the  .said 
assessments,  and  still  ai-e,  applied  to  public  purposes  only,  and  according  to  the  directions 
of  the  20  &  21  Vict.  c.  clxii.  (the  Mersey  Docks  and  Harbour  Act,  18.^7),  and  the  other 
acts  of  earlier  date  herein  and  therein  referred  to  ;  and  no  member  of  the  board  derives 
any  private  advantage  or  emolument  whatsoever  from  the  execution  of  the  trusts  of 
the  dock-estates. 

All  the  docks,  sheds,  tramways,  railroads,  offices,  [69]  tenements,  and  other  things 
mentioned  in  the  above  schedules,  were  made,  erected,  and  provided  respectively  under 
and  in  pursuance  of  the  said  se\'eral  acts  of  parliament,  or  some  of  them  (except  the 
said  act  of  18.57),  and  they  consist  partly  of  premises  which  Ijefore  the  pas.sing  of  the 
18  &  19  Vict  c.  clxxi.  were  the  property  of  and  in  the  possession  of  the  said  Birken- 
head Dock  trustees,  and  partly  of  premises  which  before  the  passing  of  the  same  act 
were  the  property  of  and  in  the  possession  of  the  said  Birkenhead  Dock  Company  ; 
and  the  whole  of  the  said  premises  were  used  at  the  times  of  the  said  assessments 
solely  for  the  purposes  of  the  dock  lousiness,  and  are  not  used  for  any  other  purpose  what- 
ever ;  and  the  plaintiffs  individually  derive  no  personal  benefit  from  the  use  or  occupation 
of  any  part  thereof ;  and  all  revenue  of  every  kind  derived  by  them  from  any  part 
of  the  property  is  carried  to  the  credit  of  the  general  dock-estate,  and  is  appropriated 
and  applied  as  all  the  other  dock-dues  and  proceeds  derived  from  the  rest  of  its  property 
ai'e  in  accordance  with  the  provisions  of  the  various  acts  of  p.u'liament. 

On  the  28th  of  April,  18.51,  the  trustees  of  the  Birkenhead  Docks  were  assessed 
to  a  rate  made  for  the  relief  of  the  poor  of  the  township  of  Birkenhead,  in  respect  of 
the  annual  value  of  their  estates  within  the  township  of  Birkenhead,  as  follows  : — 


Estimated 
value. 

Rateable 
value. 

Hate  at  ed.  in  the 
pound. 

Lionel  Goldsmid,  AVilliam  Bayley,  jun.,  and  others, 
trustees  of  the  Birkenhead  "Docks.                            i 
Offices,  workshops,  and  premises     ....      £550 

£500 

£      1       s. 

i 

12          10 

d. 
0 

The  trustees  gave  notice  of  appeal  against  the  rate,  upon  the  ground  that  their 
said  estates  were  not  rateable  to  the  relief  of  the  poor.  A  special  case  was  stated  by 
consent,  and  by  order  of  a  judge,  under  the  [70]  12  &  13  Vict.  4.5,  for  the  opinion  of 
the  court  of  Queen's  Bench.  The  case  was  argued  on  the  3rd  of  June,  1852,  when 
the  court  gave  judgment  that  the  said  estates  of  the  Birkenhead  Dock  trustees  were 
rateable  to  the  poor-rate.  Judgment  in  accordance  with  the  decision  of  the  court  of 
Queen's  Bench  was  afterwards,  on  the  18th  of  October,  18-52,  entered  by  the  court  of 
quarter  sessions. 

The  questions  foi-  the  opinion  of  the  court  of  Common  Pleas  were, — whether  the 
said  judgments  of  the  said  courts  of  quarter  sessions,  or  either  of  them,  were  con- 
clusive ;  and,  if  not,  whether  the  plaintiffs  were  rateable  to  the  relief  of  the  poor  in 
respect  of  the  property  enumerated  in  the  above  first  schedule,  or  any  part  of  it ;  and, 
if  they  were  not,  whether  the  action  could  be  maintained. 

If  the  court  should  be  of  opinion  that  the  plaintiffs  were  rateable,  or  that  the 
action  could  not  be  maintained,  then  judgment  was  to  be  entered  for  the  defendants 
for  such  sum  as  the  court  should  think  they  were  entitled  to  distrain  for,  and  costs. 
If  the  court  should  be  of  a  contrary  opinion,  then  judgment  was  to  be  entered  for 
the  plaintiffs,  for  31.  3s.  damages,  and  costs. 

The  court  of  Common  Pleas,  after  time  taken  to  consider,  gave  judgment  for  the 
defendants,  on  the  ground  that,  whether  or  not  the  Mersey  Docks  and  Harbour  Board 
were  exempted  from  liability  to  be  rated  to  the  poor  in  respect  of  their  occupation 
of  the  Birkenhead  Docks,  by  reason  of  their  occupation  not  being  a  beneficial  one, 
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t'ae  exemption  furnished  only  a  ground  of  appeal  to  the  quarter  sessions  against  the 
rate,  and  not  ground  for  an  action  in  respect  of  a  levy  made  to  enforce  the  rate  :  see 
^  C  D.  (A.  o.)  812. 

The  judgment  of  the  Common  Pleas  was  affirmed  by  the  Exchequer  Chamber,  on 
error,  without  argument :  [71]  and  the  case  was  now  brought  by  writ  of  error  to  'the 
House  of  Lords. 

Jones  and  Others  v.  The  Mersey  Docks  and  Harbour  Board. 

This  was  an  action  of  replevin  brought  by  the  plaintiffs  against  the  defendants  for 
taking  and  detaining  certain  goods  and  chattels  of  the  plaintiff;  and  by  consent  of 
the  parties  and  under  a  judge's  order  pursuant  to  the  Common  Law  Procedure  Act, 
1852,  the  following  case  was  stated  for  the  opinion  of  the  court  of  Common  Pleas  : — 
By  a  rate  made  for  the  relief  of  the  poor  of  the  parish  of  Liverpool  on  the  2nd  of 
June,  18.58,  the  plaintiffs  were  assessed  in  the  sum  of  20,-5801.  18s.  8d.,  in  respect  of 
the  annual  value  of  the  dock  estates  within  the  said  parish  vested  in  the  said  board. 
The  following  is  a  copy  of  the  assessment : — 

£  s.  d. 
"  Wet-docks  and  basins,  cranes,  sheds,  and  wharfs  connected 
therewith,  within  the  parish,  \-iz.  Wellington,  Bramley, 
Moore,  Nelson,  Stanley,  Collingwood,  Salisbury,  Clarence, 
Trafalgar,  Victoria,  Waterloo,  Prince's,  Canning,  Albert, 
Salthouse,  Wapping,  King's,  and  Queen's  docks     .  .     18,900     0     0 

Graving-docks,  and  graving-blocks,  engines,  and  sheds  con- 
nected therewith,  at  the  Clarence,  Prince's,  Canning, 
King's,  and  Queen's  docks  ....  746  13     i 

Transit-sheds  and  offices.  Prince's  dock  .  .  .  375  13     4 

Tramway,  railroad,  and  sidings,  and  high  level  railway  along 

the  side  of  the  docks  within  the  parish      .  .  .  233     6     8 

Dock-offices,  comprising  general  offices,  treasurer's  offices, 
solicitor's  offices,  secretary's  offices,  marine  surveyor's 
offices,  board-room,  and  store-room  .  .  .  116  13     4 

Depot  for  wrecked  goods,  AVaterloo  dock      .  .  .  52   10     0 

Depot  for  wrecked  goods.  Prince's  dock         .  .  .  32  13     4 

[72]  Transit-shed,  west  side  of  Xelson  dock .  .  .  23     6     8 

Transit-shed,  west  side  of  Xelson  dock  .  .  23     6     8 

Transit-shed,  west  side  of  Xelson  dock  .  .  .  23     6     8 

Transit-shed,  west  side  of  dock  entrance  to  Waterloo  dock  .  20     8     4 

Weighing-machine,  George's  dock  passage     .  .  .  14     0     0 

Weighing-machine,  Prince's  dock       .  .  .  11   13     4 

Telegraph-office,  Tower  Buildings      .  .  .  7(0 

The  plaintiffs  did  not  appeal  against  the  said  rate. 

The  distress  in  question  was  levied  in  consequence  of  the  non-payment  of  the 
rate.     The  plaintiffs  entered  into  the  usual  repleWn-bond,  and  brought  this  action. 

The  dock  estates  within  the  parish  of  Liverpool  became  vested  originally  in  the 
mayor,  aldermen,  bailiffs,  and  common  council  of  the  borough  of  Liverpool,  as  trustees 
of  the  docks  and  harbour  of  Liverpool,  by  virtue  of  several  acts  of  parliament.  Part 
of  those  estates  was  granted  voluntarily  by  that  corporation,  part  was  sold  by  that 
body  to  the  trustees  for  a  pecuniary  consideration,  and  other  parts  were  purchased 
by  the  trustees  from  private  individuals,  according  to  the  powers  given  to  them  by 
the  said  before-mentioned  and  other  acts,  being  twenty-two  in  number,  and  forming  a 
series  extending  from  the  first  year  of  Queen  Anne  to  the  21st  year  of  Her  present 
Majesty,  both  inclusive ;  all  of  which  were  to  be  referred  to  as  part  of  the  case. 

Before  the  construction  of  many  of  the  present  works,  part  of  the  land  was 
shore,  both  above  and  below  high-water  mark  :  but  the  greater  part  consisted  of  land 
and  buildings  in  the  occupation  of  individuals  rated  to  the  relief  of  the  poor  of  the 
said  parish.  The  dock-estates  at  present  consist  of  docks,  basins,  piers,  jetties,  gravnng- 
docks,  gridirons,  wharfs,  quays,  sheds,  offices,  buildings,  landing-stages,  shps,  [73] 
stairs,  river-walls,  dams,  embankments,  locks,  gates,  bridges,  sluices,  tunnels,  cuts, 
chaiuiels,  roads,  railways,  tramroads,  cranes,  engines,  machinery,  and  other  matters 
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and  conveniences  requisite  to  form  complete  docks  :  and  the  trustees  are  authorized 
to  receive  large  sums  of  money  under  the  name  of  dock-rates  and  duties  foi'  the 
accommodation  of  vessels  in  the  said  docks,  by  virtue  of  the  said  acts  of  parliament. 

Under  and  by  virtue  of  the  6  G.  4,  c.  clxxxvii.,  and  the  14  &  15  Vict.  c.  Ixiv. 
(beinj^  tvi'o  of  the  acts  comprised  in  the  said  series),  a  committee  was  appointed  in  the 
manner  directed  by  these  acts,  called  "The  committee  for  the  affairs  of  the  estate  of 
the  trustees  of  the  Liverpool  Docks  ; "  and  all  the  powers  and  authorities  of  the  said 
trustees  of  the  Liverpool  Docks  were  vested  in  such  committee. 

By  statute  20  &  21  Vict.  c.  clxii.  (which  was  also  to  be  referi'ed  to  as  part  of  the 
case),  intituled  "  An  act  for  consolidating  the  docks  at  Liverpool  and  Biikenhead  into 
one  estate,  and  for  vesting  the  control  and  management  of  them  in  one  public  trust, 
and  for  other  purposes,"  s.  26,  all  the  docks,  lands,  buildings,  and  other  property, 
real  and  personal,  situate  at  Liverpool,  that  were  held  by  or  in  trust  for  the  trustees 
of  the  Liverpool  Docks  became  vested  in  the  plaintiffs,  under  the  style  of  "The  Mersey 
Docks  and  Harbour  Board,"  but  subject  to  all  charges  and  liabilities  affecting  the  same. 

By  s.  49  of  the  last-mentioned  act,  it  is  enacted,  "  that,  subject  to  the  provisions 
of  this  act,  the  board  shall  stand  possessed  of  all  the  propertj',  powers,  rights,  and 
privileges  hereby  transferred  to  them,  upon  the  trusts  and  for  the  purposes  upon  and 
for  which  such  property,  powers,  rights,  and  privileges  were  holden  previouslj'  to  the 
commencement  of  this  act." 

The  56th  section  enacts  as  follows  : — "  The  follow-[74]-ing  rules  shall  be  observed 
by  the  board  with  respect  to  the  moneys  received  by  them  under  this  act,  that  is  to 
say, — 1.  The  conservancy  expenditure  shall  be  defrayed  out  of  the  conservancy 
receipts, — 2.  The  pilotage  expenses  shall  be  defrayed  out  of  the  pilotage  receipts, — 
3.  No  portion  of  the  conservancy  receipts  or  pilotage  receipts  shall  be  applied  in  aid 
of  the  general  expenditure, — 4.  No  sums  shall  be  payable  in  respect  of  docks  by  any 
vessel  that  does  not  use  the  same, — 5.  Save  as  by  this  act  is  provided,  no  moneys 
receivable  by  the  board  shall  be  ajjplied  to  any  purpose,  unless  the  same  conduces  to 
the  safety  or  convenience  of  ships  frequenting  the  port  of  Liverpool,  or  facilitates  the 
shipping  or  unshipping  of  goods,  or  is  concerned  in  discharging  a  debt  contracted  for 
the  above  purposes." 

The  59th  section  is  as  follows: — "The  board  shall  render  to  parliament  as  soon 
as  may  be  after  the  24th  of  June  in  every  year  an  account  of  its  receipts  during  the 
preceding  year  ending  the  24th  of  June,  and  the  manner  in  which  the  same  have  been 
applied." 

The  board  manages  the  dock-estates  by  its  servants  and  agents,  who  receive  and 
account  for  to  the  board  the  dues  and  other  moneys  arising  from  the  management 
of  the  said  estates ;  and  no  part  of  the  estates  and  premises  comprised  in  the  above 
assessment  or  schedule  is  let  oft'  to  other  persons,  nor  are  any  rents  paid  to  the  board 
for  any  part  thereof. 

With  regard  to  the  application  of  the  moneys  received  as  dock-duties,  the  statute 
8  Anne,  c.  1 2,  s.  9,  under  which  the  first  dock  was  built,  enacts  as  follows  : — "  That 
all  and  every  such  sum  and  sums  of  money  that  shall  be  raised  and  received  by  the 
duties  aforesaid,  and  recovered  for  any  the  forfeitures  in  this  act  appointed,  other  than 
so  much  thereof  as  shall  be  laid  out  and  allowed  to  the  collector  or  other  necessary 
[75]  officer  for  the  collecting  and  managing  the  said  duty  for  charges  of  recovering 
the  same,  shall  by  the  said  mayoi',  aldei'men,  bailitts,  and  common  council  for  the 
lime  being  be  applied  and  disposed  of  to  the  building  and  repairing  the  said  new  dock 
or  basin  and  other  works,  and  for  the  securing,  preserving,  amending,  and  maintaining 
the  said  dock  or  basin  and  harbour  of  Liverpool,  and  to  no  other  use  or  purpose 
whatsoever." 

By  sections  in  subsequent  acts,  all  the  acts  in  the  series,  including  this  of  8  Anne, 
are  directed  to  be  read  and  construed  as  one  act. 

All  the  dock-rates  payable  by  the  former  acts  of  parliament  were  repealed  by  the 
51  G.  3,  c.  cxliii.,  one  of  the  above-mentioned  series,  by  which  new  rates  were 
substituted. 

The  27th  section  of  the  statute  is  as  follows: — "That  all  the  moneys  which  shall 
be  collected,  received,  levied,  borrowed,  and  raised  by  and  under  this  act,  shall  be 
applied  in  paying  and  defraying  the  charges  and  expenses  attending  the  obtaining 
and  passing  this  pi'esent  act,  and  to  the  paying  the  expenses  and  charges  attending 
the  levying  and  collecting  the  said  rates  and  duties;  and,  after  the  paying  and  appro- 
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printing  one  third  part  of  the  said  moneys  to  and  for  the  purpose  of  making  and 
completing  the  southernmost  portion  of  the  said  north  docks  as  hereinafter  is  mentioned, 
then  to  the  paying  off  and  discharging  the  present  bond-debt  of  114,7051.  19s.  4d., 
and  the  debt  of  67,4061.  18s.  7d.  owing  by  the  said  trustees  to  the  corporation  of 
Liverpool  for  the  purchase  of  land  and  strand  intended  for  the  site  of  the  southern- 
most of  the  said  two  northern  docks,  and  any  future  bond-debt,  and  the  interest  on 
the  same,  and  to  the  paying  and  discharging  the  interest  and  all  other  moneys  which 
may  be  hereafter  borrowed  and  taken  up  at  interest  under  the  provisions  of  this  act 
[76]  upon  the  credit  of  the  said  dock-rates  and  duties  as  aforesaid,  and  to  the  carrying 
into  execution  the  purposes  of  this  act  and  the  recited  acts,  in  the  making,  erecting, 
building,  furnishing,  and  maintaining  such  docks,  basins,  piers,  and  other  works  and 
buildings  in  the  port  of  Liverpool  under  the  said  acts  and  this  act,  and  to  the  paying, 
defraying,  and  satisfying  all  other  charges  and  expenses  already  incurred  or  hereafter 
to  be  incurred  in  the  carrying  into  execution  or  under  or  in  consequence  of  any  of  the 
said  former  acts  or  this  present  act ;  and  the  residue  or  surplus  of  all  moneys  arising 
from  such  rates  or  duties  which  shall  remain  after  such  application  thereof  as  aforesaid 
shall  from  time  to  time  be  applied  in  or  towards  the  re-payment  of  the  principal 
moneys  which  shall  have  been  borrowed  under  this  act,  until  such  principal  moneys 
shall  be  re-paid,  and  all  assignments  of  or  mortgages  upon  the  rates  and  duties  are 
paid  off,  satisfied,  discharged,  and  redeemed  ;  and,  when  by  the  means  last  aforesaid 
all  the  principal  moneys  which  shall  have  been  borrowed  shall  be  repaid  and  all  assign- 
ments and  mortgages  upon  the  said  rates  are  satisfied  and  redeemed,  then  and  in  such 
case  it  shall  be  lawful  for  the  said  trustees,  and  they  are  hereby  required,  to  lower 
and  reduce  the  said  rates  and  duties  hereby  granted  and  made  payable  as  far  as  the 
same  can  be  done  in  the  then  state  of  the  docks,  basins,  buildings,  and  other  works 
and  buildings  of  the  said  port,  and  leaving  sufficient  for  all  charges  of  management 
and  collection  of  rates  and  other  concerns  of  the  said  docks,  basins,  piers,  works,  and 
other  buildings,  and  improving,  repairing,  and  maintaining  the  same,  and  for  the 
carrying  into  execution  the  provisions  of  the  said  former  acts  and  this  act." 

By  the  6  G.  4,  c.  clxxxvii.,  another  of  the  said  series,  power  is  given  by  the  105th 
section  to  the  said  trustees  to  levy  certain  fresh  rates  ;  and  by  the  106th  section  [77] 
to  lower  all  rates,  and  to  raise  the  same  again  ;  and  by  the  1.30th  section  it  is  enacted 
"  that  all  the  moneys  which  shall  be  collected,  levied,  borrowed,  and  raised  under  this 
act  or  the  said  recited  act,  shall  be  applied  in  any  order  with  respect  to  priority  of 
such  application  as  to  the  said  trustees  shall  seem  expedient  and  proper  (except  as  by 
this  act  provided  as  to  the  time  of  payment  of  assignments  of  the  said  rates  and  duties 
granted  by  virtue  of  the  .said  recited  acts),  in  paying  and  defraying  the  charges  and 
expenses  of  obtaining  this  act,  and  in  paying  the  expenses  and  charges  of  collecting  the 
rates  and  duties,  and  all  interest  due  and  to  grow  due  from  time  to  time  on  moneys 
borrowed  or  taken  up  at  interest  by  the  several  trustees,  and  any  principal  moneys 
that  may  be  called  in  from  time  to  time,  and  in  the  general  management  and  conducting 
of  the  said  trust-estate,  in  the  construction  of  the  works  by  this  and  the  said  former  acts 
authorized  to  be  erected,  established,  and  maintained,  in  supporting,  maintaining,  and 
repairing  the  same  and  every  part  thereof,  and  in  carrying  into  execution  all  the 
provisions  of  the  several  recited  acts,  and  this  act,  and  in  paying  off  and  discharging 
the  whole  or  any  part  of  the  present  bond  or  other  debt,  and  any  future  bond  or  other 
debt,  and  all  interest  due  and  to  grow  due  thereon,  and  also  in  the  defraying,  paying, 
and  satisfying  all  the  charges  and  expenses  already  incuried  or  hereafter  to  be  inciured 
in  carrying  into  execution  the  several  purposes  of,  or  under  or  in  consequence  of  any 
of  the  clauses,  provisions,  powers,  or  authorities  contained  in  the  said  former  acts  or 
this  act " 

By  the  4  &  5  Vict.  c.  xxx.  another  of  the  said  series,  power  is  given  to  the  said 
trustees  to  erect  transit-sheds,  to  make  a  wet-dock,  to  construct  other  works,  and  to 
raise  a  further  sum  of  money,  and  to  levy  certain  additional  rates  ;  and  by  the  124th 
section  it  is  [78]  enacted  "that  all  the  moneys  which  shall  be  collected,  levied,  borrowed, 
or  raised  under  or  by  virtue  of  the  said  recited  acts  and  this  act,  shall  be  applied,  in 
anv  order  with  respect  to  priority  of  such  application  as  to  the  said  trustees  shall  seem 
expedient,  in  and  towards  the  completion  of  the  several  docks,  transit-sheds,  ware- 
houses, and  other  works  by  the  said  recited  acts  and  this  act  authorised  to  be  made, 
formed,  erected,  and  built,  and  for  and  towards  the  several  objects  and  purposes  in 
the  .said  recited  acts  and  this  act  mentioned,  in  the  general  management  and  couduct- 
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ing  the  said  trust-estates,  aud  carrying  into  execution  all  the  provisions  of  the  said 
several  lecited  acts  and  this  act,  and  for  the  general  improvement  and  reparation  of 
the  docks,  basins,  and  works  of  the  said  trustees." 

By  7  &  8  Vict.  c.  Ixx.x.  another  of  the  said  series,  power  is  given  to  the  trustees 
to  construct  additional  docks,  and  raise  further  sums  of  money:  and  by  the  127th 
section  it  is  enacted  that  "  all  the  moneys  which  shall  be  collected,  levied,  borrowed, 
or  raised  under  or  by  virtue  of  the  said  recited  acts  and  this  act,  shall  be  applied, — 
first,  in  and  towards  the  payment  of  all  expenses  of  and  attending  the  passing  of  this 
act,  and  then  in  and  towards  the  completion  of  the  several  docks  and  other  works  by 
the  said  recited  acts  and  this  act  authorized  to  be  made  and  constructed,  and,  for  and 
towards  the  several  objects  and  purposes  of  the  said  recited  acts  and  this  act  mentioned, 
and  in  the  general  management  and  conducting  of  the  said  trust-estate,  and  carrying  into 
execution  the  provisions  of  the  said  recited  acts  and  this  act,  and  for  the  general  improve 
ment  and  reparation  of  the  said  sevei'al  docks  and  other  works  of  the  said  trustees." 

By  the  9  &  10  Vict.  c.  cix.,  another  of  the  said  series,  power  is  given  to  the  said 
trustees  to  construct  additional  wet-docks  and  other  works,  and  to  raise  a  further  [79] 
sum  of  money  :  and  by  the  47th  section  it  is  enacted  that  "all  the  moneys  which  shall 
be  collected,  levied,  borrowed,  or  raised  under  and  by  virtue  of  the  said  recited  acts 
and  this  act,  shall  be  applied,  first  in  and  towards  the  payment  of  all  expenses  of  and 
attending  the  passing  of  this  act,  aud  then  in  and  towards  the  completion  of  the  several 
docks  and  other  works  by  the  said  recited  acts  and  this  act  authorized  to  be  made  aud 
constructed,  and  for  and  towards  the  several  objects  and  purposes  in  the  said  recited 
acts  and  this  act  mentioned,  and  in  the  general  management  and  conducting  of  the 
said  trust-estate,  and  carrying  into  execution  the  provisions  of  the  said  recited  acts 
and  this  act,  and  for  the  general  improvement  and  reparation  of  the  several  docks  and 
other  works  of  the  trustees." 

By  the  11  Vict.  c.  10,  another  of  the  said  series,  power  is  given  to  the  said  trustees 
to  construct  additional  docks  and  other  works  :  and  by  the  40th  section  it  is  enacted 
"  that  all  money  which  shall  be  collected,  levied,  borrowed,  or  raised  under  aud  by 
\artue  of  this  and  the  said  recited  acts,  shall  be  applied  in  and  towards  the  payment 
of  all  expenses  of  aud  attending  the  passing  of  this  act,  and  in  and  towards  the  construc- 
tion and  completion  of  the  several  docks,  warehouses,  and  other  works  by  the  said 
recited  acts  and  this  act  authorized  to  be  made  and  constructed,  and  foi'  and  towards 
the  several  objects  and  purposes  in  the  recited  acts  and  this  act  mentioned,  and  in 
the  general  management  and  conducting  of  the  said  trust-estate,  and  carrying  into 
execution  the  provisions  of  the  said  recited  acts  and  this  act,  and  for  the  general 
improvement  of  the  several  docks  and  other  works  of  the  said  trustees." 

The  board  are  bound  to  apply  the  present  dock-rates  and  dues,  and  all  other  moneys 
received  by  them  out  of  the  dock-estate,  according  to  the  directions  of  the  [80]  several 
acts  of  parliament ;  and  no  member  of  the  board  derives  any  private  advantage  or 
emolument  whatsoever  from  the  execution  of  the  trusts  of  the  dock-estates. 

All  the  docks,  sheds,  tramways,  railroads,  offices,  and  other  things  mentioned  in 
the  aljo\'e  assessment,  were  erected  and  provided  under  and  in  pursuance  of  the  said 
several  acts  of  parliament,  or  some  of  them,  solely  for  the  purposes  of  the  dock  business, 
and  are  not  used  for  any  other  purpose  whatsoever ;  and  all  revenue  of  any  kind 
derived  by  the  board  from  any  part  of  the  property  is  carried  to  the  general  dock- 
estate,  and  is  appropriated  and  applied  in  manner-  shewn  by  the  accounts  (for  the  year 
18.58)  which  accompanied  and  were  to  form  part  of  the  case. 

By  the  4  &  .5  Vict.  c.  xxx.  s.  52,  the  trustees  were  impowered  to  build  warehouses 
on  the  quays  of  one  of  the  docks ;  and  by  the  1 1  Vict.  c.  xxx.,  s.  3,  such  power  to 
build  warehouses  was  extended  to  all  the  dock  quays:  and  by  s.  71  of  the  first- 
mentioned,  and  by  s.  4  of  the  secondly-mentioned  act,  such  warehouses  were  expressly 
made  subject  to  all  parochial  and  other  rates.  None  of  the  warehouses  built  in 
pursuance  of  the  said  acts  are  included  in  the  above  assessment. 

The  question  for  the  opinion  of  the  court  of  Common  Pleas  was, — whether  the 
Mersey  Docks  and  Harbour  Board  was  rateable  to  the  relief  of  the  poor  in  respect  of 
the  property  enumerated  in  the  above  schedule,  or  any  part  of  it. 

If  the  court  should  be  of  opinion  in  the  affirmative,  then  judgment  was  to  be 
entered  for  the  defendants  for  such  sum  as  the  court  should  think  they  were  entitled 
to  distrain  for,  and  costs.  If  the  court  should  be  of  a  contrary  opinion,  then  judgment 
was  to  be  entered  for  the  plaintifl's,  for  their  costs  of  suit. 
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The  court  of  Common  Pleas  in  this  case  gave  judg-[81]-ment  for  the  defendants, 
holding  that  the  Mersey  Docks  and  Harbour  Board  were  rateable  in  respect  of  the 
Birkenhead  Docks ;  see  8  C.  B.  (X.  S.)  114. 

The  judgment  of  the  Common  Pleas  was  afhrmed  by  the  Exchequer  Chamber,  on 
error,  on  the  13th  of  May,  1861  (a) ;  and  the  case  was  now  brought  by  writ  of  error 
to  the  House  of  Lords. 


(a)  The  case  was  argued  before  Crompton,  J.,  Hill,  J.,  Bramwell,  B.,  Channell,  B., 
Blackburn,  J.,  and  Wilde,  J.     The  judgment  was  as  follows : 

Ckomptox,  J.  If  it  had  been  necessary  to  decide  this  case  on  an  examination  of 
the  case  of  The  Kiii^  v.  The  Inhabitants  of  Liverpool,  7  B.  &  C.  61,  9  D.  &  R.  780,  which 
was  decided  in  1825,  and  all  the  numerous  decisions  which  have  since  taken  place  on 
subjects  of  this  kind,  I  for  one  should  have  wished  to  have  heard  further  discussion, 
and  to  have  heard  fully  what  could  be  said  on  both  sides  about  the  matter :  but, 
confining  myself  to  this  particular  property,  I  think  that  we  have  enough  before  us  to 
decide  the  case. 

It  seems  to  me  that  it  is  a  most  important  principle  that,  where  there  has  been  a 
decision  acquiesced  in  for  a  long  period,  and  where  the  legislature  has  passed  acts  of 
parliament  and  made  provisions  upon  such  a  subject,  and  especiallj^  where  parties  have 
been  led  to  act  upon  the  faith  of  those  provisions  made  by  the  legislature,  that  is  a 
very  strong  argument  indeed,  and  one  hardly  to  be  met,  in  favour  of  adhering  to  a 
previous  decision  upon  which  we  ma}'  take  the  legislature  to  have  acted.  That  is 
much  more  strongly  the  case  where,  as  in  this  case,  there  may  be  a  serious  argument 
either  on  the  one  side  or  the  other,  as  to  whether  the  original  case  may  not  have  been 
right.  For  m\'  own  part,  I  have  always  been  inclined  to  carry  that  ca.se  very  far 
indeed  :  but  there  are  a  great  many  cases  which,  in  the  present  state  of  one's  notions, 
we  should  think  were  wrongly  decided  in  former  ages,  to  which  we  have  adhered 
because  everybody  has  acted  upon  them,  because  the  legislature  has  constantly  inter- 
fered, and  because  parties  have  acted  on  the  faith  of  such  legislative  interference.  It 
does  appear  to  me  that  this  is  entirely  a  case  of  that  kind.  I  quite  agree  with  the 
view  which  was  taken  by  Lord  Chief  Justice  Tindal  in  the  case  which  has  been  referred 
to  of  Crease  v.  Saivle,  2  Q.  B.  885,  2  Gale  &  D.  812  ;  and,  indeed,  it  was  very  much  in 
my  mind  in  one  of  the  cases  cited,  viz.  The  Tyne  Commissioners  v.  The  Overseers  of  Chirton, 
1  Ellis  &  Ellis,  516,  where  there  had  been  a  legislative  enactment  upon  the  subject, 
which  I  think  very  much  increases  the  difficulty  of  dealing  with  any  subject-matter. 
Now,  here,  we  do  not  profess  to  deal  with  any  other  property  except  that  which  is 
now  immediatel}'  before  us  :  we  must  deal  with  that. 

It  is  said  that  the  Birkenhead  case  is  coming  before  us.  AVe  must  deal  with  that 
as  we  best  may.  Confining  ourselves  to  the  present  case,  we  have  a  decision  in  1825. 
We  may  begin  before  that,  and  saj'  that,  from  the  time  when  these  docks  first  came 
into  existence  in  Queen  Anne's  time,  although  they  were  the  property  of  the  corpora- 
tion of  Liverpool  in  another  capacity,  and  although  the  pioperty  of  the  corporation 
itself  was  rateable,  yet  the  property  in  these  docks,  although  belonging  to  the  corpora- 
tion as  trustees  of  the  Liverpool  Docks,  was  never  attempted  to  be  rated.  We  learn 
from  the  documents  before  us,  that  there  was  such  an  attempt  in  1808:  but  the 
attempt  failed.  Then,  in  1825,  the  case  is  directly  as  to  the  particular  property  before 
the  court  of  King's  Bench  ;  and  at  the  same  time  the  case  of  'The  King  v.  The  Trustees 
of  the  Piiver  Weaver  Navigation,  7  B.  &  C.  70,  n.,  9  I).  &  R.  788,  was  before  them  :  and 
they  gave  a  decision  on  this  property,  and  held  it  not  to  be  rateable. 

Since  that  time  different  acts  have  been  passed  ;  and  we  are  told,  and  I  believe 
correctly,  that  at  that  time  the  money  advanced  upon  these  docks  was  about  700,0001., 
or  something  of  that  kind.  We  find  now  that  many  millions  have  been  advanced  on 
it.  Then  we  find  that,  after  that  decision,  which  certainly  has  never  been  directly 
contravened,  there  may  have  been  cases  where  the  distinction  taken  is  very  nice :  but 
there  is  no  case  in  which  the  judges,  in  deciding  a  case  apparently  in  contravention  of 
it,  ha\e  expressly  said  that  they  disagreed  with  The  King  v.  The  TnhahiUmts  of  Liverpool  : 
on  the  contrary,  they  have  laboured  always  to  find  some  distinction  to  found  a  decision 
upon  in  the  matter  before  the  court. 

In  that  state  of  things  we  fiud  these  acts  of  parliament  passed.  The  first  is  the 
act  of  4  Vict.  c.  xxx.;  and  there  the  legislature  are  giving  this  dock  company  power 
to  erect  warehouses  and  to  construct  new  docks,  and,  as  my  Brother  Hill  reminds  me. 
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[82]  The  Ceases  were  argued  in  the  House  of  Lords  during  the  last  Session,  by  Sir 
Fitzroy  Kelly,  Q.  C,  Quaiuj'and  Parker,  for  the  board,  awd  by  Bovill,  Q.  C,  Miller,  Q.  C, 
and  C.  Hutton  for  the  overseers, — the  following  judges  being  present  at  the  argument, 
viz.  Pollock,  C.  B.,  [83]  Williams,  J.,  Byles,  J.,  Blackburn,  J  ,  Mellor,  J.,  and  Pigott,  B. 

The  contention  on  the  part  of  the  boai'd  was  that  the  funds  intrusted  to  them  for 
administration  being  made  specifically  applicable  by  the  various  acts  of  par-[84]-liament 
referred  to  in  the  cases  to  the  maintenance  of  public  works,  and  the  trustees  having 
no  power  to  apply  them  otherwise  than  as  directed  by  those  acts,  the  property  so 
vested  in  them  could  not  be  subject  to  poor-rates. 

[85]  The  following  authorities  were  referred  to  : — The  King  v.  Si.  Luke's  Hospital, 

2  Burr.  10.5.3;  The  King  v.  St.  Bartholomew,  4  Burr.  243.5;  Lord  Amherst  v.  Lord 
Smmcrs,  2  T.  K.  372 ;  The  King  v.  The  Mayor  of  London,  4  T.  R.  21  ;  The  King  v.  The 
Commissioners  of  Salter's  Load  Sluice,  4  T.  R.  730  ;  The  King  v.  IVoodxcard,  5  T.  R.  79  ; 
The  King  v.  The  Inhabitants  of  Liverpool,  7  B.  &  C.  61,  9  D.  *  R.  780 ;  The  King  v.  The 
Trustees  of  the  River  JVeaver  Navigation,  7  B.  &  C.  70,  n.,  9  D.  &  R.  788;  The  Governws 
of  the  Poor  of  Bristol  v.  Wait,  5  Ad.  &  E.  1,  6  X.  &  M.  383  ;  The  Queen  v.  The  Mayor  of 
Liverpool,  9  Ad.  &  E.  435,  1  P.  &  I).  334 ;  The  Queen  v.  The  Guardians  of  JFallingford 
Union,  10  Ad.  &  E.  259,  2  P.  &  D.  226;  The  Queen  v.  The  Inhabitants  of  Exminster, 
12  Ad.  &  E.  2,  4  P.  &  D.  69 ;  The  [86]  Queen  v.  Shepherd,  1  Q.  B.  170,  4  P.  &  D.  534  ; 
Crease  v.  Sawle,  2  Q.  B.  885,  2  Gale  &  D.  812;  The  Queen  v.  Ladij  Emihj  PonsonJ/i/, 

3  Q.  B.  14,  1  Gale  &  D.  7 1 3  ;  The  Queen  v.  liadcod;  6  Q.  B.  787  ;  The  Queen  v.  St.  George's, 
Smithwark,  10  Q.  B.  867;  The  Queen  v.  The  Ba.pli4  Missionary  Soeietij,  10  Q.  B.  884; 
The  Queen  v.  Longwood,  13  Q.  B.  116;  The  Queen  v.  The  Harrogate  Commissioners, 
15  Q.  B.  1012;  The  Overseers  of  Birkenhead  v.  The  Trustees  of  Birkenhead  Docks,  2  Ellis 
&  B.  148  ;  The  Queen  v.  The  Inhabitants  of  Manchester,  3  Ellis  &  B.  386  ;  Smith  v.  The 
Inhabitants  of  Birmingham,  7  Ellis  &  B.  483;  The  Queen  v.  Stewart,  8  Ellis  &  B.  360; 
Hodgson  v.  The  Local  Board  of  Carlisle,  8  Ellis  &  B.  230  ;  The  Justices  of  Lancashire  v. 
Strefford,  E.  B.  &  E.  225;  The  Queen  v.  The  Inhabitants  of  Stapleton,  4  Best  &  Smith, 
629,  33  Law  J.  (M.  C.)  17. 

to  borrow  large  sums  of  money  upon  the  p^opertJ^  Then,  in  the  71st  section,  there 
is  this  distinct  enactment,  "  that  the  occupancy  by  the  trustees  of  all  or  any  of  the 
warehouses  to  be  erected  under  the  provisions  of  this  act,  shall  be  subject  to  the  pay- 
ment of  all  parochial  and  other  local  rates  now  levied  and  hereafter  to  be  levied  in 
the  said  parish  of  Liverpool,  in  like  manner  as  the  same  are  or  would  be  payable  in 
respect  of  warehouses  the  occupation  of  which  is  beneficial."  Nothing  could,  I  think, 
be  more  strong  to  shew  that  the  legislature  then  were  acting  upon  the  avowed  notion 
that  the  docks  themselves  were  property  the  occupancy  of  which  is  not  beneficial.  It 
may  be  called  rather  a  pregnant  of  that  affirmative  proposition,  "  hereafter  to  be  levied, 
in  like  manner  as  the  same  are  or  would  be  payable  in  respect  of  warehouses  the 
occupancy  of  which  is  beneficial."  That  seems  to  me  to  imply  directly  that  the 
occupation  of  the  property  of  the  docks  would  not  be  beneficial. 

Well,  then,  when  persons  come  forward  upon  such  an  act  of  parliament  to  lend 
their  money,  I  think  they  may  fairly  sa}',  "  We  were  induced  to  suppose  that  the 
propert}^  on  which  we  relied  for  our  security  would  not  be  suljject  to  these  rates ; " 
and  it  would  be  a  very  strained  construction  of  such  an  act  of  parliament  to  say  that 
the  new  clocks  to  be  made  under  this  act  are  to  be  rated,  whereas  the  warehouses  are 
only  rateable  under  the  71st  section.  It  seems  to  me  that  it  follows  directly,  if  Mr. 
Bovill's  argument  be  right,  that,  although  this  is  necessary  foi'  the  rating  of  the  ware- 
houses, yet  that  the  docks  themselves  would  be  rateable.  I  cannot  but  conceive  that 
persons  coming  in  under  this  act  of  parliament  to  lend  money  might  complain  very 
justly  that  they  were  misled  by  the  legislature,  if  any  difierent  construction  were  put 
upon  it. 

Then  we  find  in  the  9  &  10  Vict.  c.  cix.,  s.  34,  this  proviso  in  a  similar  act  of 
parliament,  "  Provided  always  that  the  said  warehouses  to  be  built  on  the  Albert  Dock 
quays  shall  be  deemed  to  have  been  built  for  the  purposes  of  rating  under  the  provisions 
of  the  said  recited  act  passed  in  the  fourth  year  of  Her  present  Majesty."  There  is 
a  similar  enactment  in  the  11  Vict.  c.  x.,  s.  4,  "that  the  occupancy  by  the  trustees  of 
all  or  any  of  the  warehouses  to  be  ei'ected  under  the  provisions  of  this  act,  shall  be 
subject  to  the  payment  of  all  parochial  and  other  local  rates  now  levied  and  hereafter 
to  be  levied  in  the  parish  of  Liverpool,  or  other  the  parish,  township,  or  place  in  which 
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The  following  questions  of  law  were  put  to  the  judges : — 

"1.  Are  the  Mersey  Docks  and  Harbour  Board  '  oc"^cupiers '  of  the  docks  vested  in 
them,  within  the  true  meaning  of  the  word  '  occupier '  in  the  statute  of  43rd  Elizabeth  ? 

"  2.  If  they  are  '  occupiers,'  within  the  statute,  are  they  exempted  from  liability 
to  be  rated  for  relief  of  the  poor,  by  the  operation  or  effect  of  the  statute  of  4  Vict, 
c.  XXX.,  9  &  10  Vict.  c.  cxix.,  11  Vict.  e.  x.,  18  &  19  Viet.  c.  clxxiv.,  and  21  &  22  Vict, 
c.  xcii.,  or  any  of  them,  or  by  reason  of  the  purposes  for  which  they  occupy  the  same, 
or  on  any  other  ground  appearing  iu  the  special  case  I 

"3.  Does  the  act  of  20  &  21  Vict.  c.  clxii.  (the  act  of  1857)  impose  upon  the 
board  a  liability  to  poor-rate  in  respect  of  the  docks,  estate,  and  property  vested  iu 
the  board,  or  any  and  what  part  thereof,  by  virtue  of  the  2fith  and  27th  sections  of 
the  last-mentioned  act ! " 

[87]  The  judges  having  desired  time  to  answer  the.se  questions,  the  further  con- 
sideration of  the  cause  was  postponed;  and,  on  the  7th  of  July,  1864,  there  being  a 
difference  of  opinion  amongst  them,  the  learned  judges  attended  and  gave  their 
several  judgments  seriatim,  as  follows  : — 

Byles,  J.  1.  In  answer  to  your  Lordships'  first  question,  I  am  of  opinion  that 
the  Mersey  Docks  and  Harbour  Boaid  are  not  occupiers,  within  the  true  meaning  of 
the  statute  43  Eliz.  c.  2. 

No  doubt,  they  are  occupiers  in  the  strict  legal  sense  of  that  word,  that  is  to  say, 
they  are  in  possession  of  the  land,  and  are  the  proper  parties  to  bring  an  action  of 
trespass.  But  the  sense  in  which  your  Lordships  use  the  word  "  occupiers  "  is,  the 
sense  in  which  it  is  used  in  the  earlier  leading  cases  on  the  subject ;  and  that  sense 
must  be  borne  in  mind,  in  order  to  understand  those  cases. 

I  conceive  the  occupation,  to  be  an  occupation  within  the  statute,  must  be  a 
beneficial  one.  The  rate  is  to  be  raised  "  acronUng  to  the  ability  of  the  parish  "  and 
"  by  taxation  ;  "  both  which  expressions  import, — first,  that  the  occupation  is  to  produce 
profit  or  pecuniary  benefit  to  the  occupier  himself,  or  some  one  whom  he  represents, 
— and,  secondly,  that  each  assessment  is  to  be  in  proportion  to  that  benefit.     This 

such  warehouses  may  be  situated,  in  like  manner  as  the  same  are  or  would  be  payable 
in  respect  of  warehouses  the  occupancy  of  which  is  beneficial." 

Now,  through  all  this  course  of  legislation,  on  three  distinct  occasions,  in  different 
years,  when  new  docks  have  been  made,  and  new  warehouses  have  been  erected,  there 
is  always  this  provision,  "  Mind,  the  warehouses  you  erect  under  this  act  shall  be 
subject  to  be  rated," — the  legislature  probably  thinking  that  the  valuable  ground  for 
warehouses  in  pri\ate  hands  was  taken  from  the  parish,  and  therefore  thinking  it  not 
unfair,  with  regard  to  those,  to  make  a  special  provision  :  but,  in  mv  mind,  it  raises 
a  strong  case  under  that  mode  of  adhering  to  old  cases,  which  has  always  been  very 
strong  in  my  mind  that,  where  there  has  been  a  decision  acquiesced  in  for  a  long  time, 
with  which  the  legislature  have  meddled  in  the  way  of  legislation,  and  which  they 
must  be  assumed  to  have  known,  and  to  have  taken  as  the  foundation  of  what  they 
were  acting  upon,  that  it  is  not  right  for  courts  of  co-ordinate  jurisdiction,  or  a  court 
of  error, — for,  I  think  this  maxim  applies  equally  to  courts  of  error, — to  disturb  it. 
The  legislature  has  interfered,  and  has  taken  upon  itself  to  make  provision  by  that 
act  of  parliament,  and  people  have  acted  upon  the  provision  so  made.  With  reference 
to  the  former  decisions,  I  think  that  neither  a  court  of  co-ordinate  jurisdiction  nor  a 
court  of  error  ought  to  interfere  in  such  a  case.  If  there  is  any  hardship,  it  must  be 
left  to  the  legislature.  And  therefore  I  think  that,  upon  this  ground,  confining 
ourselves  to  the  question  of  this  pioperty,  we  ought  to  aflirm  the  decision  of  the  court 
below,  and  in  so  doing  uphold  the  decisions  of  1825  and  1827, — The  King  v.  The 
InhahiUints  of  Liverpool,  7  B.  &  C.  61,  9  D.  &  K.  780,  and  The  King  v.  The  Trustees  of  tlw 
Paver  Weaver  Navigation,  7  B.  &  C.  70,  n.,  9  D.  &  E.  788,— as  recognized  and  acted 
upon  by  the  legislature  in  the  act  of  parliament  to  which  I  have  referred. 

Channell,  B.  I  also  am  of  opinion  that  this  judgment  ought  to  be  affirmed  :  and 
I  am  of  that  opinion  upon  the  particular  grounds  which  my  Brother  Crompton  has  so 
distinctly  explained. 

Blackburn,  J.  I  am  of  the  same  opinion  only  upon  the  ground  that  these  particular 
acts  make  a  private  state  of  the  law  as  to  the  Liverpool  Dock  Estate  What  may  have 
to  be  done  in  other  cases  it  is  not  necessary  now  to  inquire  into. 

The  rest  of  the  court  concurring,  the  judgment  was  affirmed. 
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construction  is  fortified  by  the  consideration  that  the  statute,  when  it  was  passed, 
authorized  an  assessment  in  respect  of  personal  as  well  as  real  property. 

Accordingly,  such  has  been  the  construction  of  the  statute  from  the  earliest  times : 
indeed,  it  may  be  said  that  such  was  the  contemporaneous  exposition.  The  date  of 
the  statute  is  1601.  It  was  stated  at  your  Lordships'  bar  that  the  first  edition  of 
Dalton's  Justice  [88]  was  published  a  year  or  two  after  that  date,  and  that  the  author 
in  that  edition  says  that  the  overseers  are  to  raise  the  rate  by  taxing  the  occupiers, 
"proportioning  them  to  an  annual  benefit."  I  have  not  had  access  to  the  earlier  editions 
of  this  work,  but  certainly  those  words  are  repeated  in  the  5th  edition,  published  in 
1635. 

It  seems,  therefore,  plain  from  the  object  of  the  act,  fi-om  its  words,  and  from  the 
earliest  exposition,  that  the  occupier  must,  in  order  to  be  rateble,  enjoy  a  beneficial 
occupation.  It  is  not  essential  that  this  occupation  should  be  for  the  individual 
benefit  of  the  occupier  himself :  it  may  be  for  the  benefit  of  another :  it  may  be  for 
the  benefit  of  a  plurality  of  other  persons, — of  a  considerable  number  of  other  persons, 
■ — or  even  of  a  number  not  certainly  defined,  but  limited  by  locality  or  other  circum- 
stances. Yet  I  conceive  that,  if  the  property  be  occupied  for  the  benefit  not  of  a 
number  of  persons  more  or  less  defined,  but  for  the  benefit  of  the  jmblic  at  large, 
then  it  is  not  rateable.  This  conclusion  seems  to  me  to  be  the  result  of  a  long  series 
of  authorities. 

I  do  not  rely  on  the  exemption  of  the  Crown  ;  for,  that  exemption  would  take 
place  on  the  principle  that  the  Crown  is  not  bound  by  an  act  of  parliament,  unless 
named  therein.  But  even  this  exemption  is  merely  personal ;  for,  tenants  of  the 
Crown  occupying  for  their  private  benefit  are  rateable. 

Whether  occupiers  for  the  service  of  the  general  government  are  exempt  on  the 
ground  that  they  represent  the  Crown,  may  be  doubtful.  It  should  rather  seem  that 
they  are  exempt  because  they  occupy  for  public  purposes.  Thus,  the  Birmingham 
Post  OHice  was  held  not  rateable  ;  Lord  Campbell  treating  it  as  clear,  but  expressing 
regret,  "  that  property  taken  for  public  purposes  is  not  rateable  : "  Smith  v.  The 
Guar-\%Q']-dians  of  Binningham,  1  Ellis  &  B.  483.  Upon  the  same  ground  an  occupa- 
tion by  the  Horse  Guards  {Lm-d  Amherst  v.  Lord  Summers,  2  T.  E.  372)  was  held  not 
rateable  :  Mr.  Justice  Buller  and  Mr.  Justice  Ashhurst  laying  it  down  as  law,  not  only 
that  the  possessions  of  the  Crown  were  not  rateable,  but  that  the  possessions  of  the 
mtblic  were  not  rateable  ;  and  that,  in  the  case  then  before  them,  the  plaintiff  was 
exempt  "because  he  was  like  a  trustee  for  the  public,  deriving  no  benefit  for  himself." 

The  exemption  is  not  confined  to  premises  occupied  for  the  purposes  of  general 
government :  it  extends  to  occupations  for  the  purposes  of  local  government  also. 
Thus,  Iniildings  occupied  by  the  local  police,  "held,"  say  the  court,  "for  public  pur- 
poses" {The  Justices  of  Lancashire  v.  Stretford,  E.  B.  &  E.  230) ;  a  shire-hall  [Hodgson  v. 
The  Local  Board  of  Health  of  Carlisle,  8  Ellis  &  B.  116);  the  county-courts  {'The  Queen 
V.  The  Overseers  of  Manchester,  3  Ellis  &  B.  336) ;  a  county-gaol  {The  Queen  v.  Shepherd, 
1  y.  B.  170,  4  P.  &  D.  534);  reformatory  schools  supported  by  voluntary  subscrip- 
tions open  to  several  counties,  and  within  the  statute  17  &  IS  Vict.  c.  86  {Sheppard, 
App.,  The  Churchwardens  of  Bradfm-d,  liesp.,  16  C.  B.  (N.  S.)  369), — are  all  exempt  from 
poor-rates. 

The  exemption  extends  to  trusts  and  charities  for  the  benefit  of  the  public  at  large, 
though  entirely  uncoiuiected  with  government.  Public  hospitals  are  exempt.  St. 
Luke's  Hospital  was  held  not  rateable,  on  the  ground  that  there  was  no  beneficial 
occupiei-, — Bex  v.  St.  Luke's  Hospital,  2  Burr.  1053  :  so  was  St.  Bartholomew's  Hospital, 
— Bex  V.  St.  Bartholomew's  the  Less,  i  Burr.  2435.  I  conceive  that  the  exemjjtion  of 
hospitals  and  other  charities  stands  on  the  ground,  not  that  they  are  charities,  but  that 
they  arc  public  charities,  and  that  there  is  no  beneficial  occupier  except  the  [90] 
public  :  and  so  the  court  of  Queen's  Bench  held,  when  they  decided  that  Bethlehem 
Hospital  was  not  rateable, — I'he  Queen  v.  St.  George's,  Smithunrl;  10  Q.  B.  852,  865  : 
so  also  they  held  in  a  recent  case, — The  Queen  v.  The  Inhabitants  of  Stapleton,  4  Best 
&  Smith,  629,  33  Law  J.,  M.  C.  17  ;  and  the  court  of  Common  Pleas  in  Sheppard,  App., 
The  Churchwardens  of  Bradford,  Besp.,  16  C.  B.  (N.  S.)  369.  Both  courts  in  these  two 
cases  draw  a  distinction  between  private  and  public  charities,  holding  the  first  rateable, 
and  the  last  not.  "  The  premises,"  say  the  court  of  Queen's  Bench,  in  the  first  case, 
"are  occupied  for  the  purposes  of  a  highly  laudable  charity,  but  one  of  a  strictly  private 
nature."   The  same  distinction  was  taken  by  the  court  of  Queen's  Bench  in  other  cases ; 
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particularly  The  Queen  v.  The  Licensed  Vktmllers'  Society,  1  Best  &  Smith,  71,  76,  and 
The  Queen  v.  The  Baptist  Misdomry  Society,  10  Q.  B.  884. 

On  the  same  ground,  of  dedication  to  public  purposes,  reposes  also  the  exemption 
of  churches  and  other  places  of  religious  worship.  Even  before  the  recent  statute, 
churches  and  chapels  were  exempt  from  rates,  if  no  profit  to  individuals  was  actually 
made  by  letting  the  pews,— r/(e  King  v.  Woodward,  5  T.  R.  79 ;  Tlie  Kiiuj  v.  Agar, 
U  East,  2.56.  So  that  it  is  a  mistake  to  suppose  that  the  exemption  of  churches  and 
chapels  depends  merely  on  the  statute  3  &  i  W.  4,  c.  30.  That  statute,  which  applies 
to  chui'ch-rates  as  well  as  poor-i-ates,  and  probably  with  an  original  and  especial 
view  to  the  former,  extended  the  then-existing  exemption,  by  exempting  from  rates 
all  places  dedicated  exclusively  to  public  religious  worship,  even  when  the  pews  are 
let,  and  profit  is  thus  made  of  the  building. 

In  The  King  v.  Tlie  Mayor  of  London,  4  T.  E.  21,  where  the  question  arose  whether 
certain  trustees  of  a  [91]  barge-way  and  toll-gate  should  be  rated,  Mr.  Justice  Grose 
•says  that,  "  to  exempt  themselves  from  the  rate,  the  trustees  should  have  shewn  that 
they  were  trustees  fw  the  •public."  In  The  King  v.  Salter's  Loa^l  Sluice,  4  T.  E.  730,  the 
property  was  held  not  rateable,  because  all  the  money  collected  must  be  expended  for 
what  Lord  Kenyon  calls  the  public  purposes  of  the  act. 

The  history  of  the  property  now  under  your  Lordships'  consideration  in  many 
ways  confirms  the  position  that  property  occupied  for  public  purposes  is  not  rateable. 
From  the  earliest  construction  of  the  Liverpool  Docks,  in  the  time  of  Queen  Anne, 
down  to  the  year  1806,  they  had  never  been  rated:  but,  in  1806,  an  attempt  was 
made  to  rate  them.  The  sessions  quashed  the  rate :  and  the  court  of  Queen's 
Bench  (whether  by  consent  or  otherwise,  does  not  appear,)  confirmed  the  order  of 
sessions.  The  attempt,  however,  was  repeated  about  twenty  years  after,  in  1827; 
and  the  case  was  then  fully  argued.  The  statutes  were  brought  before  the  court ; 
those  statutes  directing  then,  as  now,  that  certain  burdens  should  be  discharged,  and 
that,  after  their  discharge,  the  rates  should  be  lowered.  The  court  of  Queen's  Bench 
held  that  there  was  no  beneficial  occupation  in  any  person,  and  confirmed  the  order  of 
sessions,  striking  out  the  assessment :  The  King  v.  The  Inlmhitaids  of  IJrerpool,  7  B.  &  C. 
61,  9  D.  &  E.  780. 

About  the  same  time  The  King  v.  JFeaver  Navigation,  7  B.  &  C.  70,  n.,  9  D.  &  E. 
788,  was  argued,  and  decided  in  the  same  manner.  "The  surplus  tolls  of  the 
navigation,"  said  Bayley,  J.,  "  remaining  over  and  above  the  expenses  of  supporting 
the  navigation,  are  to  be  applied  to  the  building  and  maintaining  of  bridges  and  high- 
ways. These  are  public  purposes :  and,  as  no  part  of  the  moneys  received  can  be 
applied  to  private  purposes,  those  moneys  are  not  rateable  in  the  hands  of  the  trustees  :" 
7  B.  it  C.  73. 

[92]  These  cases  were  followed  by  The  Queen  v.  The  Mayor,  dv.,  of  Liverpool, 
9  Ad.  &  E.  435,  1  P.  &  D.  334,  in  which  the  law  was  again  held  to  be  clear,  that 
propert}^  dedicated  to  public  purposes  was  not  rateable :  and  the  doctrine  was  applied 
to  the  property  of  the  municipal  corporation  of  Liverpool  situate  mthin  the  precincts 
of  the  borough  of  Liverpool,  because  the  general  Municipal  Corporation  Act,  5  &  6 
W.  4,  c.  76,  had  directed  that  all  the  surplus  funds  of  the  borough  should  be  appro- 
priated for  the  public  benefit  of  the  inhabitants  and  the  improvement  of  the  borough. 
In  the  next  year,  the  court  of  Queen's  Bench  decided,  on  the  same  grounds,  that  the 
property  of  a  municipal  corporation  was  not  rateable,  though  situate  without  the 
precincts  of  the  borough  :  The  Queen  v.  Exminster,  12  Ad.  &  E.  2,  4  P.  &  D.  69.  In 
both  these  cases,  all  the  previous  decisions  weie  canvassed  and  confirmed  ;  the  founda- 
tion of  the  judgment  in  both  cases  being  the  acknowledged  proposition  that  property 
dedicated  to  public  purposes  is  not  I'ateable.  The  only  question  was,  whether  the 
benefit  of  the  inhabitants  of  a  particular  borough,  they  being  but  a  section  of  the 
public,  was  a  public  or  a  private  purpose;  and  in  both  cases  it  was  held  that  the 
property  of  a  municipal  corporation  was  property  dedicated  to  public  purposes,  and  not 
rateable. 

These  decisions  caused  the  statute  4  &  5  Vict.  c.  48,  to  be  passed,  the  language  of 
which  is  not  only  very  strong  to  shew  that  the  legislature  itself  considered  that 
property  dedicated  to  public  purposes  was  and  is  not  rateable,  but  seems  to  me  to 
create  a  statutable  bar  to  holding  that  even  property  owned  and  occupied  by  muni- 
cipal coi'porations  is  rateable  in  cases  beyond  the  scope  of  the  enacting  clause.  I 
forbear  to  comment  minutely  on  the  language  of  the  statute,  because  of  the  length  to 
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which  the  observations  would  extend  ;  [93]  but  almost  every  line  is  deserving  the 
attentive  consideration  of  your  Lordships.  Two  observations,  however,  I  must  be 
pardoned  for  making  :  first,  the  statute  is  not  a  declaratory,  but  an  enacting  statute  ; 
secondl}',  so  far  from  reflecting  on  the  coi'rectness  of  the  then  recent  decisions,  it  adopts 
and  affirms  them  in  certain  cases,  at  the  end  of  the  proviso  to  the  1st  section.  The 
statute  there  continues  the  exemption  from  poor-rate  in  cases  where  the  area  of  the 
borough  and  the  area  covered  by  a  single  poor-rate  are  co-extensive,  because  in  such  a 
case  there  is  no  reason  for  interfering  with  the  existing  law.  To  put  the  case  in  the 
clearest  light, — suppose,  what  has  actually  happened  in  some  boroughs,  and  may  be 
the  case  in  many,  that  the  value  of  the  corpoi'ate  property  renders  a  borough-i'ate 
unnecessary  ;  and  suppose  that  there  is  an  entire  poor-rate  for  the  borough,  which  is 
also  not  an  uncommon  case  (either  because  the  borough  includes  but  a  single  parish, 
or  because  the  maiiagement  of  the  poor  in  the  borough  is  consolidated  by  a  local  act) : 
in  such  a  case  I  conceive  that  the  municipal  property  is  still  by  the  express  words  of 
the  statute,  not  only  exempt,  but  exempt,  not  because  the  statute  so  enacts,  but 
because  it  had  been  exempted  by  law  before  the  act  passed,  and  the  exemption  is 
recognized  and  continued. 

The  language,  therefore,  of  the  statute  43  Eliz.  c.  2,  the  whole  current  of  the 
authorities  I  have  cited  to  your  Lordships,  and  many  others  with  which  I  refrain 
from  fatiguing  your  Lordships,  as  well  as  the  language  of  the  recent  statute,  4  &  5 
Vict.  c.  48,  seem  to  me  to  .shew  that  land  occupied  for  public  purposes  is  not  rateable. 

On  the  other  side,  great  reliance  was  placed  by  the  appellants  on  the  case  of  The 
Govenwrs  of  the  Bristol  Poor  v.  jrait,  5  Ad.  &  E.  1,  6  N.  &  M.  383.  But  that  case 
seems  to  me  reconcileable  with  the  position  that,  [94]  where  the  general  public  are 
the  occupiers,  the  property  is  not  rateable  ;  for,  in  that  case,  only  a  section  of  the 
public  were  the  occupiers,  that  is  to  say,  the  representatives  of  the  poor  of  a  particular 
district.  Indeed,  this  distinction  between  the  former  cases  and  the  case  of  The 
Goventms  of  the  Bristol  Poor  v.  ffait  is  drawn  by  the  court  of  Queen's  Bench  itself  in 
The  Queen  v.  The  IVallingfm-d  Union,  10  Ad.  &'E.  259,  269,  2  P.  &  I).  226.  To  what 
gxteiit  the  property  rated  is  occupied  for  the  pulilic  at  large,  is  and  always  must  be 
a  question  of  degree,  where  it  is  extremely  difficult  to  draw  the  line,  and  where  it  is 
likel}'  there  will  be  conflicting  decisions. 

The  conflict  of  the  case  of  The  Governors  of  the  Bristol  Pom-  v.  JTait,  if  any,  is  with 
The  Queen  v.  The  Mayor,  &c.,  of  Liverpool,  9  Ad.  &  E.  435,  1  P.  &  D.  334,  and  The 
Queen  v.  The  Inhabitants  of  Exminster,  12  Ad.  &  E.  2,  4  P.  &  D.  69,  where  borough 
property  was  held  not  rateable.  But,  even  with  lespect  to  this  apparent  conflict,  it 
may  be  observed  that  the  occupation  was  in  The  Queen  v.  7'he  Mayor,  <('c.,  of  Lireq^ool 
for  the  benefit  of  all  the  inhabitants  of  a  district,  and  in  the  case  of  The  Governors  of 
the  Bristol  Poor  v.  Jl'ait  it  was  only  for  a  portion  of  the  inhabitants,  that  is  to  say  the 
poor  of  the  district.     And,  if  your  Lordships  have  to  choose  between  these  authoi'ities, 

1  have  already  called  your  Lordships'  attention  to  the  fact  that  The  Queen  v.  I'he  Mayor, 
ci-c,  of  Liverpool  and  The  Queen  v.  The  Inhabitants  of  Exminster  are  recognized  by  the 
legislature  as  law,  and  are  continued  in  some  cases  as  the  then-existing  law  up  to  this 
moment,  by  the  authority  of  the  statute. 

The  decision  in  The  Governors  of  the  Bristol  Poor  v.  Wait  was  foilowed,  as  to  the 
Taunton  Market,  in  The  Queen  v.  Badcock,  6  Q.  B.  787  ;  as  to  the  Huddersfield  Water- 
works, in  The  Queen  v.  The  Overseers  of  Long-ldd^^vood,  13  Q.  B.  116;  and  as  to  the 
Harrogate  Water-works,  in  The  Queen  v.  The  Harrogate  Commissioners,  15  Q.  B.  1012. 
These  cases  are  all  subject  to  the  same  observation  as  the  case  of  The  Governors  of  th£ 
Bristol  Pom-  v.  IVait.  The  question  was,  whether  the  occupation  was  foi-  the  public 
at  large,  or  for  the  partial  benefit  of  a  section  of  the  public  :  see  the  observations  of  the 
court  of  Queen's  Bench,  in  The  Queen  v.  .S7.  Gemge's,  Soidhwark,  10  Q.  B.  867. 

The  decision  in  The  Trustees  of  Birkenhead  Docks  v.  The  Overseers  of  Birkenhead, 

2  Ellis  &  B.  148,  is  really  no  authority  on  this  point,  because  it  proceeded  entirely 
on  the  ground  that  there  did  not  then  appear  to  be,  as  now  there  is,  a  statutable 
obligation  to  reduce  the  tolls  when  their  produce  should  exceed  the  expenses.  It 
is  quite  true,  however,  that  the  court,  or  at  least  the  Lord  Chief  Justice,  did  indicate 
a  wish  to  depart  from  the  authorities  as  to  the  rateability  of  property  dedicated  to 
public  purposes. 

That  case  was  followed  by  The  Tyne  Commissioners  v.  The  Overseers  of  Chirton,  1  Ellis 
&  Ellis,  516,  which  was  decided  by  Lord  Campbell  and  Mr.  Justice  Crompton  on  the 
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ground  that  the  parties  benefited  weie  only  a  particular  section  of  the  public,  viz. 
those  who  used  the  docks.  But  Mr.  Justice  Wightman  seems  to  rest  his  judgment 
on  the  ground  that  it  did  not  appear  that  there  could  not  be  a  surplus  revenue":  and 
Mr.  Justice  Hill,  though  he  assents  to  the  conclusion,  does  not  give  his  reasons,  which, 
for  anything  that  appears,  may  have  been  the  same  as  those  which  influenced  Mr! 
Justice  Wightman. 

I  cannot  help  thinking  that  these  recent  authorities,  when  the  precise  point  decided 
in  each  case,  and  the  ground  on  which  the  judgment  proceeded,  are  carefully  examined, 
will  be  found  as  authorities  not  to  be  at  variance  with  the  position  that  an  occupa- 
tion [96]  clearly  and  entirely  for  the  benefit  of  the  whole  public  is  not  rateable.  But, 
whatever  weight  may  be  attributable  to  some  of  them,  or,  more  properly,  to  the  expres- 
sions of  some  judges,  it  seems  to  me  very  slight  compared  with  the  weight  which 
ought  to  be  attributed  to  the  antiquity,  numbei-  and  consistency  of  the  authorities 
which  shew  that  overseers  cannot  usurp  the  authority  of  parliament  in  taxing  the 
general  public. 

Then  comes  the  next  inquiry, — Is  the  property  now  under  consideration  occupied 
for  the  benefit  of  the  public  at  large  ? 

Prima  facie  it  should  seem  that  it  is  so  ;  for,  not  only  have  all  the  Queen's  subjects 
a  right  to  use  the  docks  at  their  free  will  and  pleasure,  paying  their  fair  contribution 
to  the  expenses  and  nothing  more,  but  all  persons  whatsoever,  from  what  quarter  of 
the  glo'ie  soever  they  may  come. 

It  is  objected,  first,  that  the  use  of  the  docks  is  not  for  all  the  public,  but  only  for 
a  section  of  the  public,  that  is  to  say,  for  as  many  of  them  as  have  invested  their 
capital  ill  ships  or  barges  or  boats.  It  might  also  be  said  that  a  navigable  river  cannot 
be  a  public  highway,  because  it  is  only  for  those  who  have  invested  their  capital  in 
ships  or  barges  or  boats ;  or  that  a  public  turnpike-road,  or  indeed  any  public  high- 
way, is  not  a  public  carriage-way  or  bridle- way,  because,  when  used  as  a  carriage-waj' 
or  bridle-way,  it  is  only  for  those  who  possess  or  use  carriages  or  horses. 

It  is  objected  further  by  the  appellants  that  the  incumbrances  on  the  docks  have 
the  effect  of  making  them  rateable.  It  is  contended  that,  as  interest  and  a  portion 
of  the  principal  of  the  debt  is  annually  paid  to  the  bond-holders  out  of  the  produce 
of  the  tolls,  to  this  extent  at  least  there  is  a  beneficial  occupation  by  [97]  the  board, 
in  trust  for  the  Ijond-holders ;  because  it  is  said  that,  if  a  tenant  from  year  to  year 
occupied  the  property  and  received  the  tolls  without  paying  the  instalments  of  the 
principal  and  the  periodical  interest  of  the  debt,  he  would  be  willing  to  pay  a  rent, 
and  that  this  theoretical  rent  is  the  criterion  and  measure  of  the  rateable  value  of  the 
occupation.  But  I  conceive  that  no  tenant  could  be  supposed  to  receive  the  tolls 
without  paying  the  chai-ges.  The  tolls  are  appropriated  to  the  payment  of  the 
expenses,  including  charges  of  construction  and  repair,  and  never'  can  hy  law  exceed 
that  limit.  As  soon  as  the  tolls  do  exceed  it,  they  are  by  law  to  be  leduced.  If  the 
amount  now  paid  every  year  to  the  bond-holders  had  been  actually  incurred  for  con- 
struction and  repair  in  that  year,  it  is  plain  there  could  be  no  rent.  But  the  payment 
made  in  each  year  is  still  but  the  cost  of  construction  and  repair  proportioned  to  that 
year,  and  spread  over  several  years,  and  averaged.  If  the  fact  that  the  expenses  have 
not  been  incurred  within  the  year  created  a  distinction,  then  a  bricklayer's  or  mason's 
bill  not  paid  within  the  year,  but  charged  on  the  next  or  following  years,  would  make 
the  land  in  those  years  rateable.  It  can  make  no  difference  that  the  creditor  is  not 
the  bricklayer  or  mason  himself,  but  the  assignee  of  the  debt  due  to  the  bricklayer 
or  mason. 

It  is  quite  true  that,  when  land  is  let  to  a  tenant,  the  value  of  the  occupation  to 
the  occupier  is  alone  considered  in  estimating  its  rateable  value,  and  charges  on  the 
reversion  are  not  regarded,  and  are  not  deducted.  But  the  payments  made  out  of 
the  tolls  in  discharge  of  debts  and  interest  in  the  case  now  before  your  Lordships,  are 
not  charges  on  a  supposed  reversion :  they  represent  what  are  in  ordinary  cases 
expenses  annually  incurred  to  enable  the  land  to  com-[98]-mand  the  rent.  They  are 
like  tithes,  or  tithe-commutation  rent-charge,  which  must  be  paid  by  the  occupier,  to 
prevent  the  tithe-owner  from  entering  ;  or  like  contributions  to  a  sea-wall,  to  prevent 
the  land  from  being  overflowed  ;  or  like  the  annual  or  periodical  expenses  for  repairs  : 
all  which  are  to  be  deduced,  in  estimating  the  annual  letting  and  rateable  value  of 
property :  see  6  &  7  W.  4,  c.  96,  and  25  &  26  Vict.  c.  103. 

It  may,  indeed,  be  said  that  the  expenses  incurred  in  permanently  improvnig  land, 
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e.g.  in  building  a  house  on  the  land,  aie  addition,s  and  not  deductions  from  the  rateable 
value,  though  the  annual  average  repairs  of  that  house  when  built  are  so.  But,  when 
a  private  house  is  built,  the  disposable  annual  income  derived  from  the  land  is  increased, 
and  therefore  the  rateable  value  of  the  land  is  augmented.  But,  in  the  case  before 
your  Lordships,  the  disposable  annual  income  from  the  docks  is  not  and  never  can 
be  augmented  ;  for  the  tolls  ahvay.s  must  be  reduced  to  such  a  point  as  to  leave  no 
disposable  income. 

The  objection  of  the  appellants  that  these  charges  are  to  be  treated  like  mortgages 
or  charges  on  the  reversion  of  ordinary  property,  and  not  to  be  regarded  in  estimating 
rateable  value,  seems  inconsistent  with  itself ;  for  the  argument  rather  seems  to  shew 
that  they  are  to  be  regarded,  not,  indeed,  as  a  deduction,  but  as  causing  an  addition 
to  the  value,  and  that  the  docks  when  incumbered  with  debt  are  rateable,  and  when 
free  from  incumbrance  are  not  rateable. 

Again,  if  these  docks  are  rateable  on  the  gi'ound  of  the  debts  and  interests  owing 
by  them  and  secured  upon  them,  then  it  will  follow  that,  in  the  case  of  turnpike-roads 
which  are  involved  in  debt  (at  least  in  those  cases  where  the  soil  is  in  the  commissioneis, 
as  sometimes  happens),  the  road  will  be  rateable  to  the  [99]  poor,  because,  ijeing 
involved  in  debt,  the  bond-holders  receive  interest. 

It  is  objected,  lastly,  by  the  appellant,  that  there  is  no  substantial  distinction 
between  docks  made  by  a  joint-stock  company  and  the  docks  now  under  consideration. 
But,  if  there  be  no  legislative  limit  imposed  on  the  tolls,  or  on  the  profits  of  the  joint- 
stock  enterprise,  then  the  two  cases  are  widelj'  and  obviously  different :  for,  in  the  case 
of  a  joint-stock  compan}^  the  land  used  for  the  undertaking  may  produce  profit  to  the 
company,  and  on  that  ground  would  be  clearly  lateable.  And,  even  if  the  limits  of 
profit  be  fi.xed  by  the  legislature  by  imposing  a  maximum  of  tolls,  still,  in  the  case  of 
a  commercial  joint-stock  company,  whatever  margin  of  profit  is  left  to  the  shareholders 
over  and  above  the  ordinary  rate  of  interest  on  floating  capital,  confers  a  rateable 
value  on  the  land. 

On  this  principle  and  to  this  extent  it  is  that  a  I'ailway  or  any  other  joint-stock 
company  is  rateable  in  respect  of  its  occupation  of  land.  You  take  the  gross  income, 
and  deduct  expenses,  including  in  the  deductions  not  only  interest  on  the  floating 
capital,  but  even  tenant's  profits  thereon  :  and  what  is  left  after  these  deductions  is 
profit  to  the  shareholders,  and  that  profit  constitutes  the  rateable  value  of  the  railway. 
No  one  ever  heard  of  augmenting  the  rateable  value  of  a  railway  or  other  pi'operty 
by  the  sum  payable  as  principal  or  interest  on  its  debentures.  What  the  shareholders 
receive  for  their  profit  derived  from  the  occupation  of  the  land  forms  theoretical  rent, 
and  thei'efore  the  rateable  value  of  the  land,  not  what  the  creditors  receive  for  their 
debts  or  interest. 

In  the  Liverpool  Docks  there  are  no  shareholders,  and  no  profit  can  ever  be  received 
by  any  one  :  all  that  can  be  done  is  to  keep  down  interest  and  pay  the  del>ts,  neither 
of  which  payments  constitutes  profit  [100]  to  any  one.  Whatever  proportion  of  the 
tolls  is  not  wanted  for  this  purpose,  must,  as  already  observed,  be  immediately 
taken  off. 

However,  in  a  case  of  this  nature,  probaljly  authority  rather  than  general  reasoning 
ought  to  decide  the  question.  I  do  not  tuiderstand  your  Lordships  to  ask,  and  there- 
fore it  wo\ild  be  ofticious  and  presumptuous  to  express  any  opinion  on  the  eflect  of  the 
precedents  cited  in  binding  your  Loidships  as  the  supreme  tribunal.  But  I  conceive 
that  a  judge  sitting  either  in  one  of  the  superior  courts  of  law,  or  even  in  the 
Exchequer  Chambei-,  would  consider  himself  concluded  by  authority  in  an.sweiing 
your  Lordships'  fir.st  question.  And  for  confirmation  I  venture  to  refer  your 
Lordships  to  Mr.  Justice  Crompton's  language  as  to  the  effect  of  the  decisions,  in 
pronouncing  his  judgment  in  the  court  of  Exchequer  Chamber.  He  .says  :  *  "With 
regard  to  the  former  decisions,  I  think  that  neither  a  court  of  co-ordinate  jurisdiction, 
nor  a  court  of  error,  ought  to  interfere  in  such  a  case  "  And,  independently  of  the 
respect  due  by  our  .system  of  law  to  precedent,  a  judge  would  have  to  consider  some 
of  the  consequences  which  must  follow  from  adopting  at  this  late  period  a  new  consti'uc- 
tion  of  the  statute  of  Elizabeth. 

If  a  dedication  to  public  purposes  be  consistent  with  rateability,  then,  for  the  future, 
public  hospitals  like  St.  Bartholomew's  Hospital,  St.  George's  Hosp 
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Hospital,  St.  Thomas's  Hospital,  and  other  establishments  of  the  like  nature  in  the 
metropolis  and  throughout  the  kingdom,  with  a  multitude  of  other  public  charities, 
become  at  once  subject  to  poor-rates.  Lunatic  asjdums,  like  St.  Luke's  or  Bethlehem, 
in  the  metropolis,  and  count}'  lunatic  asylums,  also  become  assessable  at  their  letting 
value  ;  though  iu  many  instances  the  exemption  of  such  institutions  is  recog-[101]-nized 
by  acts  of  parliament,  providing  that  land  taken  for  the  purpose  shall  retain  its  rate- 
ability  to  the  extent  of  the  value  of  the  land  without  the  buildings  upon  it.  Churches 
and  chapels  (but  for  the  recent  statute)  would,  even  where  the  pews  are  not  let,  have 
become  rateable  ;  for  property  is  to  be  lated,  not  at  what  a  tenant  does  give,  but  at 
what  he  would  give  for  it  in  its  actual  condition :  6  &  7  W.  4,  c.  96.  County-gaols, 
county-ieformatories,  county-courts,  and  courts  of  justice,  not  only  in  counties  and 
cities,  but  in  the  metropolis  also  (not  indeed  in  Westminster  Hall,  because  that  is  one 
of  the  Queen's  palaces),  may  become  rateable.  The  property  of  the  Crown  in  the 
occupation  of  the  Crown,  will,  no  doubt,  still  be  protected  from  rateability :  but  old 
questions,  now  at  rest,  will  i-e-appear  as  to  other  buildings  occupied  for  public  purposes, 
like  the  Horse  Guards,  the  Admiralty,  many  buildings  and  residences  at  Portsmouth, 
Plymouth,  Chatham,  Milford  Haven,  and  Greenwich,  the  British  Museum,  the  National 
Gallery,  Greenwich  Hospital,  the  Custom  House,  the  General  Post  Office,  burial 
grounds,  many  of  the  apartments  in  Somerset  House,  the  premises  occupied  by  the 
poor-law  commissioners  and  public  bodies,  public  bridges,  turnpike-roads,  and  the  soil 
of  many  navigable  ri\-ers,  if  not  of  public  highways  themselves.  In  many  of  these 
instances,  money  has  been  expended  and  money  borrowed  on  the  faith  of  precedent, 
the  law  having  been  considered  as  settled  by  its  authorized  expoundeis  for  so  many 
years.  In  the  case  now  before  your  Lordships,  as  pointed  out  by  Mr.  Justice  Hill  in 
the  court  of  Exchequer  Chamber,  new  docks  have  been  constructed,  and  large  sums  of 
money  borrowed,  on  the  faith  of  the  decisions  in  this  and  other  cases. 

If  the  fact  that  the  indebtedness  of  the  board,  and  the  application  of  their  revenues 
to  the  payment  of  [102]  principal  and  interest,  makes  them  liable  to  be  rated,  then, 
as  I  have  already  said,  I  think  the  principles  on  which  the  railways  and  other  joint- 
stock  enterprises  throughout  the  kingdom  have  hitherto  been  rated  will  be  unsettled. 

2.  In  answer  to  your  Lordships'  second  question, — If  at  the  time  of  the  pa.ssing  of 
the  acts  enumerated  iu  the  question  it  had  been  clear  on  authority  and  principle  that 
the  Liverpool  Docks  were  rateable,  then  I  think  the  words  contained  in  the  sections 
referred  to  would  not  have  exempted  them  from  rateability. 

But  that  is  almost  an  impossible  suggestion  ;  for  had  that  been  so,  such  enactments 
could  never  have  found  their  way  into  a  succession  of  statutes.  I  conceive  that  those 
enactments  are  to  be  read,  like  every  other  written  instrument,  with  reference  to  the 
existing  and  surrounding  facts.  Those  facts  are  that,  from  the  time  of  the  first 
establishment  of  the  docks,  in  the  reign  of  Queen  Anne,  they  had  never  been  rated, 
except  on  two  occasions,  on  both  of  which  occasions  they  had  been  pronounced  exempt 
from  rates  by  the  court  of  Queen's  Bench.  These  two  decisions  had  been  acquiesced 
in  and  acted  on  for  fifty  years  since  the  first,  and  thirty  years  since  the  last  decision. 
Xo  one  can  doubt,  I  think,  that  the  successive  penmen  who  drew  the  acts,  and  all  the 
parties  to  them, — the  board,  the  corporation,  and  the  several  parishes, — took  it  to  be 
clear,  first,  that  an  occupation  not  beneficial  was  not  rateable,  and,  secondly,  that  the 
docks  (as  distinguished  from  the  warehouses)  were  not  rateable  on  that  ground.  The 
opinion  of  the  draughtsman  of  itself  goes  for  little  or  nothing :  Init  that  opinion  (in 
the  presence  of  parties  interested  to  dispute  it)  passed  unchallenged  five  times  through 
both  Houses  of  Parliament.  I  think  that  circumstance  amounts  to  a  recognition  by 
parliament  of  the  law  that  a  beneficial  [103]  occupation  is  necessary  to  rateability, 
and  that  the  occupation  of  these  docks  by  the  Mersey  board  is  not  beneficial.  It  will 
moreover  be  observed  that  these  acts  are  not  mere  private  acts,  but  public  acts,  and 
not  merely  public  in  a  technical  sense,  but  upon  a  matter  affecting  the  general  public. 

I  think  further  that  the  enactments  disclose  evidence  of  a  bargain  to  which  was 
needed  and  obtained  the  .sanction  of  parliament,  between, -first,  the  lenders  of  money, 
—secondly,  the  board  and  their  predecessors  in  estate,— thirdly,  the  parochial 
authorities  of  Liverpool,— and,  fourthly,  the  general  public;  the  eff'ect  of  which 
bargain  is  that  a  certain  portion  of  the  property  is  to  be  rateable,  and  the  residue  not 
rateable.     And  that  opinion  seems  to  have  been  entertained  by  the  court  of  Exchequer 

Chamber.  i    u     i    t 

I  may  add,  in  conclusion,  that  the  court  of  Queen's  Bench  twice,— and  the  last 
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time  after  .argument  before  four  of  the  most  eminent  judges  who  ever  presided  in  that 
court, — had  held  these  docks  not  rateable.  And  at  this  moment  there  stand  the 
unanimous  decisions  of  the  court  of  Queen's  Bench  in  1827,  the  unanimous  decision  of 
the  court  of  Common  Pleas  in  18G2,  and  the  unanimous  decision  of  the  court  of 
Exchequer  Chamber,  in  error  from  the  Common  Pleas,  to  the  same  eflect. 

3.  In  answer  to  your  Lordships'  third  question, — I  am  of  opinion  that  the  act  of 
20  &  21  Vict.  c.  elxii.,  ss.  26,  27,  does  not  impose  on  the  board  any  liability  to  poor- 
rates,  which  but  for  those  clauses  would  not  exist. 

The  words  should  seem  prima  facie  to  regard  charges  or  liabilities  upon  tlie  land,  such 
as  debts,  and  perhaps  easements.  It  was  stated  at  your  Lordships'  bar  that  there  are 
from  twenty  to  twenty-four  charges  on  the  land,  properly  so  called,  and  independent  of 
poor-rates,  to  which  the  words  in  that  sense  would  be  applicable.  [104]  But  the  poor- 
rate  which,  as  I  have  already  reminded  your  Loi'dships,  originally  affected  personal 
property  in  the  same  way  as  I'eal  property,  has  repeatedly  been  held  to  be  no  charge 
on  the  land  at  all,  but  only  on  the  person  who  occupies,  in  respect  of  the  profits  of  his 
occupation  :  Case  v.  Stephens,  Fitzgib.  297,  29S  ;  Theed  v.  Starkey,  8  Mod.  314  :  Earl  of 
Bute  V.  Grindall,  2  H.  Bl.  265 ;  Bmvls  v.  Gells,  Cowp.  451. 

Moreover,  the  poor-rate  is  a  personal  charge,  which  exists  or  does  not  exist  according 
to  the  character  of  the  occupier,  as  he  is  or  is  not  a  person  liable  to  be  rated.  Suppose 
these  general  words  in  a  grant  to  the  Crown,  or  in  a  deed  conveying  land  to  trustees 
of  a  court  of  justice  or  of  a  church,  it  is  plain  that  they  would  not  impose  on  the 
grantee  a  liability  to  poor-rate,  if  he  were  exempt  from  rates.  Or,  supjjose  them  to 
exist  in  a  statutable  conveyance  to  the  Crown,  to  which  the  Crown  is  a  party,  e.g.  for 
fortifications ;  or  in  a  statutable  conveyance  to  any  other  clearly  exempted  occupier  ; 
I  conceive  that  the  words  would  not  impose  poor-rates  on  occupiers  not  otherwise 
liable  to  pay. 

Again,  the  act  of  the  following  year,  21  &  22  Vict.  c.  xc,  s.  3,  while  incorporating 
the  genei'al  Lands  Clauses  Act  (8  &  9  Vict.  c.  18),  excepts  s.  133  of  that  general  act, 
which  exempted  section  provides  for  the  preservation  of  the  liability  to  poor-rates  and 
land-tax  in  certain  cases.  But  s.  5  of  the  local  act  preserves  the  kuid-ta.c,  but  is  silent 
as  to  the  poor-rate, — shewing,  as  I  conceive,  that  the  legi.slature  intended  to  preserve 
the  land-tax,  but  not  the  poor-rate. 

Lastly,  the  act  20  &  21  Vict.  c.  clxii.,  is  an  act  for  consolidating  the  docks  at  Liver- 
pool and  Birkenhead  into  one  estate,  and  vesting  the  control  of  them  in  one publir,  trust: 
and  it  would  be  singular  if  one  portion  of  the  property  should  be  rateable  and  one 
not  rateable,  under  precisely  similar  circumstances.  And  this  [105]  observation  is 
strengthened  by  remembeiing  that,  where  such  a  distinction  exists  (as  in  the  case  of 
the  warehouses),  it  is  created  by  express  words. 

Blackburn,  J.,  delivered  the  unanimous  opinion  of  the  remainder  of  the  judges 
who  were  present  at  the  hearing,  as  follows  : — 

My  Lords, — The  opinion  which,  with  youv  Lordships'  permission,  I  am  about  to 
read,  contains  the  joint  answers  to  your  Lordships'  questions,  of  the  Lord  Chief  Baron, 
Mr.  Justice  Williams,  Mr.  Justice  Mellor,  Mr.  Baron  Pigott,  and  myself. 

1  To  the  first  question  put  to  us  by  your  Lordships  in  these  cases,  we  answer 
that,  in  our  opinion,  the  Mersey  Docks  and  Harbour  Board  are  occupiers  of  the 
docks  in  question  within  the  true  meaning  of  that  word  as  used  in  the  statute  of 
43  Eliz.  c.  2. 

Our  reasons  for  that  opinion  are  as  follows: — The  statute  43  Eliz.  c.  2,  s.  1, 
requires  the  overseers  of  every  parish  to  raise  by  "taxation  of  every  inhabitant, 
parson,  vicar,  and  other,  and  of  every  oecupiei'  of  "  various  kinds  of  real  property, 
and  inter  alia  of  lands  in  the  parish,  "in  such  competent  sum  as  they  shall  think  fit," 
a  stock  for  setting  the  poor  of  the  parish  to  work,  and  for  the  relief  of  the  poor  of 
the  parish. 

Though  the  words  of  this  enactment  might  seem  to  give  the  overseers  a  discretion 
to  tax  each  inhabitant  in  such  arbitrary  sum  as  they  might  think  fit,  it  has  long  been 
settled  that  the  taxation  of  the  different  persons  must  be  equal  and  in  proportion  to 
the  value  of  their  respective  means.  It  would  appear  from  the  pa.ssages  cited  at  your 
Lordships'  bar  from  Dalton's  County  Justice,  that  this  was  determined  very  shortly 
after  the  statute  was  passed.  It  has  always  been  so  held ;  and  the  legislature,  by  the 
Parochial  Assessment  Act,  6  &  7  W.  4,  c.  96,  has  affirmed  this  principle,  [106]  by 
enacting  that  no  rate  .shall  be  valid  unless  made  "upon  an  estimate  of  the  net  annual 


20C.  B.  (N.  S,)107.      THE    MERSEY    DOCKS    TRUSTEES    V.CAMERON  1045 

^alue  of  the  several  hereditaments  rated  thereunto,  that  is  to  say,  of  the  rent  at  which 
the  same  might  reasonabh'  be  expected  to  let  from  year  to  year,  free  from  all  usual 
tenant's  rates  and  taxes,  and  tithe-commutation  rent-charge,  if  any,  and  deducting 
therefrom  the  probable  average  annual  cost  of  the  repairs,  insurance,  and  other 
expenses,  if  any,  necessary  to  maintain  them  in  a  state  to  command  such  rent." 

In  order,  therefore,  that  a  valid  rate  may  be  imposed,  it  is  essential  that  the 
occupation  be  of  value  beyond  what  is  required  to  maintain  the  property ;  for,  if  the 
occupation  be  of  so  little  value  that  the  hypothetical  tenant  (under  the  Parochial 
Assessment  Act)  would  either  give  no  rent,  or  a  rent  which,  after  deducting  the  annual 
expense  of  the  maintenance,  would  leave  no  overplus,  there  is  nothing  to  rate. 

The  question  whether  replevin  lies  has  been  waived,  and  therefore  it  is  not  necessary 
further  to  consider  whether  in  such  a  case  the  more  proper  expression  would  be  that 
the  person  in  possession  of  the  propertv  was  not  an  occupier  at  all  within  the  meaning 
of  the  Stat'ite  of  Elizabeth,  so  that  the  overseer  had  no  jurisdiction  to  make  the  rate, 
and  consequently  that  the  levying  of  it  might  be  resisted  in  reijlevin  or  trespass,  or 
whether,  as  seems  to  have  been  the  opinion  of  the  Queen's  Bench  in  The  Churchivaniens 
of  Birmingham  v.  Shau',  10  Q.  B.  868,  and  The  Queen  v.  Bradshaw,  2  Ellis  &  Ellis,  836, 
i.'9  Law  J,,  M.  C.  176,  he  is  an  occupier  whom  as  such  the  overseers  have  jurisdiction 
to  tax,  though  on  appeal  the  rate  must  be  reduced  to  nothing. 

But,  that  question  having  been  waived,  this  is  now  immaterial.  Whichever  may 
be  the  true  mode  of  enunciating  the  position,  it  is  clear  that  there  can  be  no  valid 
rate,  unless  the  occupation  be  such  as  to  be  of  [107]  value ;  and,  if  the  words 
"  beneficial  occupation  "  are  to  be  understood  as  merely  signifying  that  the  occupation 
is  of  value  (which  is  obviously  the  sense  in  which  the  phrase  is  used  in  many  of  the 
cases  cited  at  the  bar),  it  is  clear  that  a  beneficial  occupation  is  essential  as  the 
foundation  of  the  rate  :  but  it  is  equall\'  clear  that,  if  the  phrase  be  understood  in 
this  limited  sense,  the  Mersey  Docks  and  Harbour  Board  have  a  beneficial  occupation  ; 
for,  they  actually  occupy  land  as  docks,  and,  in  virtue  of  that  occupation  receive 
payments  from  the  shipping  using  the  docks, — at  present  greatly  in  excess  of  what  is 
necessary  to  maintain  the  docks.  Hereafter,  the  charges  on  shipping  may  be  reduced 
so  as  greatly  to  diminish  the  revenue  derived  from  this  occupation, — possibly  at  some 
futui-e  time  to  render  it  no  greater  than  the  sum  requisite  to  maintain  the  docks  :  but, 
while  the  dues  on  shipping  are  maintained  at  their  present  rate,  it  is  clear  that  the 
hypothetical  tenant  would  give  for  the  occupancy  of  the  docks,  as  at  present  enjoyed 
by  the  Mersey  Docks  and  Harbour  Board,  a  rent  greatly  in  excess  of  what  would  be 
necessary  to  maintain  the  docks  in  a  state  to  command  that  rent. 

Where  there  is  an  actual  demise  of  property  to  an  occupier  who  pays  rent  to  the 
owners  of  the  property,  the  tenant,  if  a  subject,  is  rateable,  without  any  regard  to 
the  purpose  to  which  the  rent  is  applied.  It  is  immaterial  whether  the  landlord  enjoys 
the  rent  himself  or  is  obliged  to  pay  it  away  as  intcest  to  mortgagees,  or  even  (as  is 
the  case  with  the  tenants  of  Crown  property)  pays  it  into  the  consolidated  fund  or  the 
privy-purse  of  the  sovereign.  The  occupier  in  each  case  is  rateable  :  and,  if  the  matter 
were  now  for  the  first  time  to  be  determined  without  reference  to  the  decisions,  it 
would  seem  that,  where  the  owners  of  the  property  are  themselves  in  occupation,  and 
receive  the  value  [108]  the  amount  of  which  is  measured  by  the  rent  which  the 
hypothetical  tenant  would  give,  the  purpose  to  which  that  amount  is  applied  ought  to 
be  as  immaterial  as  if  there  had  been  a  real  demise  at  the  rent ;  and  the  occupiers,  if 
subjects,  ought  to  be  rated,  whatever  be  the  object  for  which  the  property  is  occupied, 
unless  some  special  enactment  exempted  them.  But  the  decisions  have  now  settled 
that  there  is  an  exemption  :  and  the  important  question  in  the  present  case  i.s,  what 
is  the  nature  of  the  occupation  and  of  the  purposes  which  bring  the  occupier's  case 
within  that  exemption.  And  on  this  question  the  decisions  are  to  some  extent  incon- 
sistent, and  it  is  necessary  to  examine  them. 

The  Crown,  not  being  named  in  the  statute  of  Elizabeth,  is  not  bound  by  it;  and 
consequently  the  overseers  cannot  impose  a  rate  on  the  sovereign  in  respect  of  lands 
occupied  by  Her  Majestv,  nor  on  those  occupied  by  Her  servants  for  Her  Majesty. 

The  exemption  depends  entirely  on  the  occupier,  and  not  on  the  title  to  the 
propertv.  The  tenants  of  Crown  property,  paying  rent  for  it,  are  rateable  like  all 
other  occupiers :  and  it  has  even  been  determined  that,  where  apartments  in  Hampton 
Court,  a  Royal  palace,  were  gratuitously  assigned  to  a  subject,  who  occupied  them  by 
the  permission  of  the  sovereign,  but  for  the  subject's  benefit,  the  subject  was  rateable 
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in  respect  of  her  occupation  of  this  Royal  property  :  Thu  Queen  v.  Lady  E.  Ponsonhi/, 
3  Q.  B.  14,  1  Gale  &  D.  713.  On  the  other  hand,  where  a  lease  of  private  property 
is  taken  in  the  name  of  a  subject,  but  the  occupation  is  by  the  sovereign  or  her  servants 
on  her  behalf,  the  occupation  being  that  of  Her  Majesty,  no  rate  can  be  imposed  : 
Lard  Amheist  v.  Lord  Somniers,  2  T.  R.  -372, 

So  far  the  ground  of  exemption  is  perfectly  intelli-[109]-gible :  but  it  has  been 
carried  a  good  deal  further,  and  applied  to  many  cases  in  which  it  can  scarcely  be  said 
that  the  sovereign  or  the  servants  of  the  sovereign  are  in  occupation.  A  long  series 
of  cases  has  established  that,  where  property  is  occupied  for  the  purposes  of  the 
government  of  the  country, — including  under  that  head  the  police  and  the  administra- 
tion of  justice, — no  one  is  rateable  in  respect  of  such  occupation.  And  this  applies 
not  only  to  property'  occupied  for  such  purposes  by  the  servants  of  the  great  departs 
ments  of  state,  such  as  the  Post  OtSco  {Smith  v.  The  Gaiardians  of  Birmingham, 
7  E.  &  B.  4S3),  the  Horse  Guards  (Lord  Amherst  v.  Lord  Sammer.%  2  T.  R.  372),  or 
the  Admiralty  {llic  Queen  v.  Stewart,  8  Ellis  &  B.  360, — in  all  which  cases  the  occupiers 
might  strictly  be  called  the  servants  of  the  Crown, — but  also  to  propei'ty  occupied  by 
local  police  (The  Justices  of  Lancashire  v.  Strdfoixl,  E.  B.  &  E.  225,  230),  to  county 
buildings  occupied  for  the  assizes  and  for  the  judge's  lodgings  {Hodgson  v.  The  Local 
Board  of  LLealth  of  Carlisle,  8  Ellis  &  B.  116),  or  occupied  as  a  county-court  {The  Queen 
V.  The  Overseers  of  Manchester,  3  Ellis  &  B.  336),  or  for  a  gaol  {TJie  Queen  v.  Shepherd, 

1  Q.  B.  170,  4  P.  &  D.  534). 

In  these  latter  cases,  it  is  difficult  to  maintain  that  the  occupants  are  strictly 
speaking  servants  of  the  sovereign,  so  as  to  make  the  occupation  that  of  Hei'  Majesty  : 
but  the  purposes  are  all  public  purposes  of  that  kind  which  b}^  the  constitution  of 
this  country  fall  within  the  province  of  government,  and  are  committed  to  the 
sovereign  ;  so  that  the  occupiers,  though  not  perhaps  strictly  servants  of  the  sovereign, 
might  be  considered  in  consimili  casu.  And  the  decisions  are  uniform,  and  were  not 
disputed  at  the  Bar,  that  the  exemption  applies  so  far  :  but  there  is  a  conflict  between 
the  decisions  as  to  whether  the  exemption  goes  further. 

There  are  several  cases  relating  to  charities,  which  [110]  were  mentioned  at  your 
Lordships'  bar,  but  were  not  much  pressed,  nor,  as  it  seems  to  us,  need  they  be  con- 
sidered now  ;  for,  whatever  may  be  the  law  as  to  the  exemption  of  property  occupied 
for  charitable  purposes,  it  is  clear  that  the  docks  in  cpiestion  can  come  within  no  such 
exemption. 

There  is,  however,  one  case  on  this  subject,  that  of  2'Ae  King  v.  St.  Luke's  Hospital, 

2  Burr.  1053,  which  it  is  necessary  to  notice,  on  account  of  the  eftect  which  in  The 
King  v.  Tlie  Commissioners  of  Salter's  Load  Sluice,  4  T.  R.  730,  was  attributed  by  Lord 
Kenyon  to  part  of  what  fell  from  Lord  Mansfield  in  that  ease.  In  The  King  v.  St. 
Luke's  Hospital,  the  question  befoi-e  the  court  was,  whether  Joseph  Mansfield  was 
rateaJjle  as  occupier  of  St.  Luke's  Hospital :  Init  the  court  entered  into  the  larger 
question,  whether  there  was  any  one  who  could  be  charged  as  occupier,  saying  verv 
truly  that,  unless  there  was  some  one  who  could  be  so  charged,  no  rate  could  be 
imposed.  Lord  Mansfield  as  to  that  is  reported  to  have  said, — "  As  to  the  lessees, 
mere  nominal  trustees  cannot  be  esteemed  '  occupiers,'  or  rated  as  such."  Li  the 
subsequent  case  of  The  King  v.  St.  Bartholomew  the  Less,  4  Burr.  2435,  Lord  Mansfield 
says  that  the  corporation  of  London  "are  not  de  facto  the  occupiers  of  St.  Bartholomew's 
Hospital :  the  poor  are  the  occupieis,  but  they  are  not  rateable."  This  may  perhaps 
shew  that  Lord  Mansfield  only  meant  to  lay  down  the  position  that  those  in  whom 
the  legal  estate  is  vested  are  not  necessarily  the  occupiers  :  which  is  no  doubt  true  : 
no  one  could  contend  that  the  person  in  whom  a  term  assigned  to  attend  the  inherit- 
ance had  vested  could  be  rated  as  occupier,  in  point  of  law,  of  the  estates  de  facto 
occupied  by  the  cestui  que  trust.  But,  if  Lord  Mansfield  meant  (as  it  rather  seems 
that  Loi'd  Kenyon  thought  he  did)  that  the  persons  in  actual  valuable  occupation  of 
the  property  are  not  rateable  if  they  [111]  occufiy  in  a  merely  fiduciary  character,  it 
is  a  position  which  cannot  be  maintained.  The  counsel  for  the  Mersey  Dock  and 
Harbour  Board  at  your  Lordships'  bar  did  not  attempt  to  maintain  any  such  general 
position  :  they  limited  themselves  to  contending  that  such  was  the  law  where  it  was 
a  public  trust ;  for  which  they  cited  authorities  which  they  said  must  be  overruled 
unless  that  position  was  maintained.  And  we  think  they  were  justified  in  so  saying  : 
but  we  also  think  that  there  are  conflicting  decisions  which  must  be  overruled  if  it 
is  maintained. 
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The  first  case  in  which  the  position  was  advanced  that  trustees  occupying  valuable 
property,  but  prohibited  from  taking  any  individual  benefit  from  it,  were  not  rateable 
seems  to  have  been  The  King  v.  The  Mayor  of  London,  4  T.  R.  21,  decided  in  179o! 
There,  Mr.  Justice  Buller  in  his  judgment  says  :  "It  has  been  objected  that  they  are 
not  liable  to  this  rate,  because  they  held  it  on  a  public  trust ;  but,  in  the  first  place,  it 
does  not  appear  to  be  the  case  of  a  trust  at  all ;  and  if  it  did,  perhaps  the  consequence 
contended  for  would  not  necessarily  follow."  It  certainly  seems  that  the  doctrine 
contended  for  was  not  at  that  time,  1790,  considered  as  established. 

The  King  v.  The  Commissioners  of  Salt<r's  Load  Sluice,  i  T.  R.  730,  was  decided  in 
1792.  In  the  argument,  the  clauses  of  the  act  under  which  the  commissioners  held 
were  referred  to  and  argued  on  :  but  Lord  Kenyon's  judgment  does  not  appear  to 
have  proceeded  on  the  ground  that  their  efl'ect  was  to  prohibit  the  payment  of  poor- 
rate.  He  says  :  "  The  trustees  have  a  bare  naked  trust,  not  coupled  with  any  interest. 
If  any  interest  resulted  either  to  the  commissioners  or  to  the  owners  of  the  adjoinin" 
land  after  the  public  purposes  of  the  act  were  answered,  these  tolls  might  have  been 
rated.  But  it  is  admitted  that  all  the  money  which  is  collected  under  this  act  of 
parliament  [112]  must  be  expended  for  the  purposes  of  the  act,  and  therefore,  upon 
the  ground  upon  which  the  Court  proceeded  in  21ie  King  v.  St.  Luke's  Huspital,  2  Burr. 
1053,  viz.  that  there  was  no  occupier,  these  commissioners  are  not  liable  to  be  rated." 

The  counsel  for  the  parish  and  township  in  the  cases  at  your  Lordships'  bar  did 
not  attempt  to  deny  that  this  decision  was  in  favour  of  their  opponents  :  they  admitted 
(and,  we  think,  quite  properly  admitted)  that  the  decision  was  against  them;  but 
they  denied  that  it  was  law.  The  counsel  for  the  Mersey  Board  were  fully  justified 
in  relying  on  this  case  as  entitling  them  to  the  benefit  of  Lord  Kenyon's  judgment : 
but  we  think  that,  when  they  proceeded  to  argue  that  the  decision  acquired  additional 
authority  because  it  was  acquiesced  in,  they  fell  into  a  fallacy.  When  the  court  of 
Queen's  Bench  has  decided  in  fa\'our  of  a  rate,  those  who  are  rated  may,  if  they  arc 
so  advised,  bring  replevin,  and  (subject  to  the  question  whether  replevin  lies  in  such 
a  case)  may  cany  the  case  up  to  the  House  of  Lords  ;  and,  therefore,  where  a  decision 
in  favour  of  a  rate  is  not  disputed  further,  it  may  properly  be  said  to  be  acquiesced 
in.  But,  when  the  court  of  Queen's  Bench  has  decided  against  a  rate,  and  quashed 
it,  there  is  no  way  whatever  in  which  the  parish  officers  can  raise  the  question 
again  :  and  acquiescence  in  a  decision  cannot  add  any  weight  to  it,  when  there  is  no 
possible  way  of  disputing  it. 

The  next  eases  to  be  found  in  the  Reports,  in  which  any  similar  point  arose,  were 
those  of  The  King  v.  7'/;e  Inhabitants  of  Liverpool,  7  B.  &  C.  61,  9  D.  &  R.  780,  imd  The 
King  v.  The  Trustees  of  the  liicer  Weaver  Namjation,  7  B.  &  C.  70,  n.,  9  D.  &  R.  7ti8, 
in  1827.  It  appears  from  the  papers  in  the  Appendix  to  this  special  case  (p.  38),  that, 
in  1806,  the  Liverpool  sessions  made  an  order  excluding  the  Liverpool  Docks  from 
a  rate  for  the  relief  of  the  poor  of  the  parish  of  [113]  Liverpool,  subject  to  a  case 
intended  to  obtain  the  opinion  of  the  King's  Bench  on  the  question  whether  the 
corporation  of  Liverpool  were  rateable  as  occupiers  of  the  docks;  and  that,  in  1808, 
the  order  of  sessions  was  confii-med,  but,  under  what  circumstances,  does  not  appear. 

The  lat-e  Lord  Abinger  was  counsel  for  the  parish  both  in  that  case  and  in  the  case 
of  1827  :  and  the  attorneys  of  the  corporation  of  Liverpool  in  1827  could  not  be 
ignorant  of  the  circumstances  attending  the  confirmation  of  the  order  of  sessions  in 
1806.  Yet,  on  the  argument  of  the  case,  as  reported  in  7  B.  &  C,  neither  side  alludes 
to  what,  if  a  decision  at  all,  must  have  been  precisely  in  point.  It  seems  therefore 
probable  that,  though  the  rule  confirming  the  order  in  1808  is  not  drawn  upas  by  con- 
sent, the  former  case  was  compromised,  and  that  there  was  no  decision  of  the  court  in  1 808. 

However  this  may  be,  there  can  be  no  doubt  that  the  court  of  King's  Bench,  in 
1827,  acted  upon  the  authority  of  The  King  v.  Salter's  Load  Sluice,  4  T.  R.  730 ;  Lord 
Tenterden  saying  in  The  King  v.  Tlie  Inhabitants  of  Liverpool, — "Here,  the  trustees 
were  not  i 
the   use 

decision  is  applii 

There  the  surplus  tolls  remaining  over  and  above  the  expenses  of  supporting  the 
navigation  were  to  be  applied  to  the  repairing  and  maintaining  of  bridges  and  high- 
ways, Those  were  public  purposes  :  and,  as  no  part  of  the  moneys  received  could  be 
applied  to  private  purposes,  those  moneys  were  not  rateable  in  the  hands  of  the 
trustees." 
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There  is  no  dispute  that  those  two  decisions,  if  they  [114]  are  to  be  followed,  are 
decisive  in  favour  of  the  Mersey  Docks  and  Harbour  Hoard,  at  least  in  the  first  of  the 
cases  at  your  Lordships'  bar,  and  reduce  the  case  of  the  overseers  of  Birkenhead  to 
that  point  mentioned  in  your  Lordships'  third  question. 

The  next  case  to  which  it  is  necessary  to  call  attention  is  that  of  The  Governors  oj 
the  Bristol  Pom-  v.  Wait,  5  Ad.  &  E.  1,  6  N.  &  M.  383,  decided  in  1836.  In  that  case 
the  governors  of  the  Bristol  poor  had  taken  property  for  the  purpose  of  putting  out 
their  poor  there.  A  rate  had  been  imposed  on  them  in  respect  of  this  occupation,  and 
was  levied  by  distress.  The  governors  of  the  Bristol  poor  brought  replevin,  for  the 
purpose  of  questioning  the  validity  of  this  rate.  In  the  judgment  of  the  court,  the 
point  raised  is  said  to  be,  "  whether  the  plaintiffs  were  such  occupiers  of  the  property 
as  to  be  rateable  to  the  poor."  And  the  decision  was  that  they  were.  The  judges 
who  decided  this  case  probably  did  not  suppose  that  they  were  deciding  anything 
inconsistent  with  the  decisions  in  The  King  v.  Salter's  Load  Sluice,  The  Kincj  v.  The 
Inhabitants  of  Liverpool,  and  The  King  v.  The  Trustees  of  the  Wearer  Navigation,  which 
appear  not  to  have  been  cited  on  the  argument  or  brought  to  their  notice  :  but  we  do 
not  see  how  the  cases  can  stand  together.  The  governoi's  of  the  poor  of  Bristol  were 
as  much  bare  naked  trustees,  having  no  personal  interest  in  the  occupation  of  this 
property,  as  the  commis.sioners  of  Salter's  Load  Sluice  :  and,  if  one  set  of  trustees 
were  on  that  ground  not  occupiers,  we  do  not  see  how  the  others  could  be  occupiers  : 
and,  if  the  application  of  the  surplus  funds  of  the  Weaver  Navigation  to  the  bridges 
and  highways  of  Cheshire,  so  as  to  be  in  relief  of  the  count^'-rate,  was  a  public  purpose 
rendering  the  trustees  of  that  navigation  not  rateable,  it  is  difficult  to  see  why  the 
application  of  whatever  value  was  derived  [115]  from  the  lands  occupied  by  the 
governors  of  the  Bristol  poor  to  the  maintenance  of  the  poor  of  Bristol,  and  so  in 
relief  of  the  poor-rate  of  the  city  of  Bristol,  was  not  a  public  purpose  also.  We  think 
that  in  this  case  the  court  of  King's  Bench,  probably  without  being  aware  of  it,  came 
to  a  decision  inconsistent  with,  and  therefore  shaking  the  authority  of,  The  King  v. 
Salter's  Load  Sluice,  The  King  v.  The  Inhabitants  of  Liverpool,  and  The  King  v.  The  IVeaver 
Navigation. 

The  decision  in  The  Governors  of  the  Bristol  Poor  v.  Wait,  5  Ad.  &  E.  1,  6  N.  &  M. 
383,  has  been  repeatedly  acted  upon,  and  never  questioned,  that  we  know  of.  As  the 
decisions  in  this  case  and  those  which  followed  it  were  decisions  in  favour  of  the  rate, 
and  consequently  might  have  been  questioned  in  replevin,  the  acquiescence  in  them 
does  add  something  to  their  authority. 

The  Municipal  Corporation  Act  (5  &  6  W.  4,  c.  76)  restricted  the  power  of  the 
municipal  corporations  named  in  Schedules  A.  and  B.  to  that  act  over  what  had  been 
their  private  estates,  and  compelled  them  to  pay  the  net  proceeds  into  the  borough- 
fund,  which  was  applicable,  first  to  the  payment  of  the  existing  debts  of  the  corpora- 
tion, and  then  to  the  corporation  expenses,  and  the  sui'plus,  if  any,  for  the  public 
benefit  of  the  inhabitants  and  the  improvement  of  the  borough.  The  court  of  Queen's 
Bench  in  The  Queen  v.  Tlie  Maym;  (t-c,  of  Livi  rpool,  9  Ad.  &  E.  435,  1  P.  &  D.  334,  decided 
in  1839  that  the  effect  of  this  enactment  was,  to  render  the  corporations  no  longer  liable 
to  be  rated  in  respect  of  any  property  occupied  by  them.  The  reason  given  by  the 
court  for  this  decision  was,  that  they  found  "  the  principle  settled  by  the  decisions 
already  made,  and  felt  it  to  be  their  duty  to  act  upon  them,  and  not,  upon  the 
appreheuision  of  any  inconvenient  or  unforeseen  consequences,  to  question  or  weaken 
[ll6]  their  authority."  They  proceed  to  state  the  cases  of  The  King  v.  The  Inhabitants 
of  Liverpool,  7  B.  &  C.  69,  9  I).  &  R.  780,  and  The  King  v.  Tlie  JFeaver  A'avigation, 
1  B.  &  C.  70,  n.,  9  D.  &  R.  788,  and  say, — "We  feel  it  to  be  impossible  substantially 
to  distinguish  these  cases,  and  especially  the  latter,  from  the  present.  The  e.'ctent 
and  appro.ximation  to  something  like  national  benefit  are  in  kind,  and  almost  in  degree, 
the  same.  The  public  in  the  one  case  is  the  same  town  of  Liverpool ;  in  the  other, 
the  county  of  Chester."  The  court  do  not  explain  why  the  s;ime  argument  did  not 
avail  in  The  Governors  of  the  Bristol  Povr  v.  Wait,  .5  Ad.  &  E.  1,  6  N.  &  M.  383,  where 
the  city  of  Bristol  was  held  not  to  be  the  public  :  but  they  did  not  intend  to  depart 
from  that  decision,  and  in  the  same  year  acted  upon  it  in  The  Queen  v.  The  Guavdiau 
of  Wallingford  Union.,  10  Ad.  &  E.  259,  2  P.  &  D.  226,  in  which  latter  case  an  attempt 
but,  as  it  seems  to  us,  not  a  successful  one,  is  made  to  reconcile  the  decision  with  tha 
in  The  Queen  v.  The  Mayor,  &c.,  of  Liveijiool,  9  Ad.  &  E.  435,  1  P.  &  D.  334. 

Mr.  Justice  Crompton,  in  I'he  Tyne  Commissioners  v.  Chirlon,  1  Ellis  &  Ellis,  516, 
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stated  that  the  decision  in  The  Queen  v.  The  Mayor,  &c.,  of  Liverpool  created  at  the  time 
great  snrprise.  We  think,  however,  that  the  conclusion  come  to  by  the  court  in  that 
case  does  logically  follow  from  the  decisions  in  The  Queen  v.  The  Inhabitanh  of  Liverpool 
and  The  Quetn  v.  The  Trustees  of  the  Weaver  Navigation,  and  that  the  court  had  in  that 
case  to  choose  whether  they  could  consider  it  a  reductio  ad  absurdum,  and  say  that 
decisions  leading  to  such  a  conclusion  must  be  wrong  in  principle,  or  to  say  that,  the 
decisions  being  binding  on  them,  they  must  hold  that  the  conclusion  was  not  wrong. 
They  adopted  the  latter  course,  apparently  not  at  that  time  perceiving  that  it  was 
inconsistent  with  the  [117]  principle  of  their  own  decision  in  The  Governors  of  the  Poor 
of  BrUtol  V.  IVait.  A  few  years  later,  the  court  of  Queen's  Bench,  in  several  eases  to 
be  presently  cited,  adopted  the  former  course  ;  and  the  question  now  pending  in  your 
Lordships'  House  seems  to  us  to  be  in  substance  which  set  of  decisions  are  to  be 
followed  in  future. 

The  effect  of  the  decision  in  The  Qneen\.  The  Maym;  &c.,  of  Liverpool  was  immediately 
nullified  by  the  act  of  4  &  5  Vict.  c.  48 :  but  that  enactment  did  not  declare  the 
decisions  erroneous.  On  the  contrary,  the  act  was  couched  in  language  which,  though 
not  declaring  the  decision  to  be  law,  indicates  that  the  framers  of  the  act  thought  that 
it  was  law  :  and  the  fact  that  an  act  couched  in  such  terms  was  passed  by  the  legisla- 
ture affords  an  argument  of  more  or  less  weight,  that  the  error  of  the  court,  if  it  was 
one,  was  acquiesced  in,  and  had  become  communis  error. 

This  is,  we  think,  the  latest  authority  in  point  of  date  relied  on  by  the  counsel  for 
the  Mersey  Docks  and  Harbour  Board. 

The  next  case  in  order  of  date  was  The  Queen  v.  Badcock,  6  Q.  B.  787,  in  1845. 
In  the  judgment  of  the  court  the  conflicting  cases  are  cited.  The  court  does  not  attempt 
to  reconcile  them,  but  observes  that,  in  all  the  cases  where  the  occupation  was  held  to 
be  of  such  a  public  nature  as  to  exempt  the  property  from  rateability,  "  the  public,  as 
such,  unlimited  by  the  bounds  of  counti/,  horough,  or  parish,  had  a  direct  interest  in  the 
benefit  which  the  application  of  the  funds  produced ;  '  and  that  the  case  then  before 
them  did  not  come  within  that  principle.  The  pa.ssage  here  cited  has  been  repeatedly 
quoted  with  approval  as  giving  the  true  principle  of  exemption.  It  does  include  all 
the  cases  already  cited,  in  which  the  occupation  was  for  the  purposes  of  government. 
But  the  [118]  principle  thus  laid  down  cannot  be  made  to  embrace  either  The  King  v. 
Tlie  Trusties  of  the  JFeaver  Narigaticm,  where  the  funds  were  applicable  to  the  relief  of 
the  county-rate  of  Cheshire,  or  The  Queen  v.  The  Mayor,  &e.,  of  Livcipool,  where  the  funds 
were  broughtinto  the  borough-fund,  in  relief  of  theborough-rate  in  that  particular  borough. 

In  The  Queen  v.  The  ChurchvMrdens,  dx.,  of  Longwood,  13  Q.  B.  116,  in  1849,  the  court 
of  Queen's  Bench,  acting  upon  the  principle  laid  down  in  The  Queen  v.  Ba/kock,  6  Q.  B. 
787,  held  that  the  commissioners  of  the  Huddersfield  Waterworks  were  rateable  to 
the  relief  of  the  poor 

All  the  cases  which  we  have  hitherto  cited  were  decided  before  Lord  Campbell 
took  his  seat  upon  the  Bench.  It  is  right  to  notice  this  ;  for  it  has  often  been  supposed, 
and  indeed  was  said  in  the  argument  at  your  Lord.ships'  bar,  that  the  decisions  in  his 
time  on  the  subject  of  exemptions  from  rates,  were  innovations  introduced  in  consequence 
of  his  strong  individual  opinion  that  the  exceptions  from  rateability  had  been  carried 
further  than  was  warranted  by  law  or  reason.  But  we  think  that  the  cases  which 
we  have  cited  shew  that  before  he  came  upon  the  Bench  that  opinion  had  been  enter- 
tained and  acted  upon,  and  that  in  consequence  the  decisions  had  got  into  such  a  state 
as  to  be  inconsistent  with  each  other ;  so  that  it  had  become  necessary  to  overrule  one 
set  of  the  inconsistent  decisions,  unless  the  law  was  to  be  administered  without  any 
reference  to  principle,  deciding  each  case  as  it  arose,  according  as  the  facts  might  be 
supposed  to  approximate  more  nearly  to  those  in  the  one  set  of  decisions  or  the  other. 

Several  cases  were  decided  in  Lord  Campbell's  time  which  closely  resembled  that 
of  the  Huddersfield  commissioners  (The  Queen  v.  The  Churchwardens,  &c.,  of  [119] 
Longwood),  and  which  were  decided  in  the  same  way,  without  rendering  it  necessary 
to  go  further  than  had  been  done  in  that  case,  until,  in  1822,  the  case  of  Thf,  Trustees 
of  Birkenheail  Docks  v.  The  Overseers  of  Birkenhead,  2  Ellis  (<:  B.  148,  arose.  Mr.  Justice 
Crompton  was  a  party  to  that  decision  :  and  in  The  Tyne  Impr<A-emeiit  Commissi' niers  v. 
Chirton,  1  Ellis  &  Ellis,  -516,  he  has  given  some  account  of  the  deliberations  on  that 
case  (though  his  observations  were  misunderstood  by  the  reporter)  ;  and  he  repeated 
it  during  the  argument  in  the  Exchequer  Chamber  of  the  case  at  bar.  It  appears 
that  this  learned  judge  was  at  first  startled  at  being  called  upon  to  act  on  a  principle 
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in  direct  opposition  to  the  considered  decision  of  the  court  of  Queen's  Bench  in  The 
Queen  v.  The  Maijor,  Ac,  of  Lncrpool,  9  Ad.  &  E.  435,  1  P.  &  D.  .3.34,  though  he  had 
always  thought  that  decision  wrong;  and  that  he  was  the  more  unwilling  to  act  in 
direct  contradiction  to  that  case,  because  the  legislature,  in  the  4  &  5  Vict.  c.  48,  when 
enacting  that  the  decision  should  no  longer  be  practically  operative,  did  not  express 
any  disapprobation  of  the  principle  of  the  decision,  but  rather  used  language  seeming 
to  assume  that  it  was  good  law  ;  and  he  doubted  whether  the  case  should  not  be 
followed,  though  not  approved  of,  leaving  it  to  the  legislature  to  correct  it.  The 
rest  of  the  court  thought  that  the  time  had  come  when  the  court  could  no  longer  halt 
between  two  sets  of  decisions,  but  must  follow  that  which  was  law  ;  and  Mr.  Justice 
Crompton  ultimately  agreed  with  them.  Lord  Campbell,  in  his  judgment  (perhaps 
out  of  deference  to  the  doubts  which  Mr.  Justice  Crompton  had  at  first  entertained), 
seeks  to  avoid  expressly  overruling  the  previous  decisions,  and  suggests  that  perhaps 
The  King  v.  The  Commissioners  of  Salter's  Load  Sluice,  4  T.  R.  730,  and  The  King  v.  The 
Inhabitants  of  Liverpool,  7  B.  &  C.  61,  [120]  9  D.  &  E.  780,  may  be  distinguishable, 
on  the  ground  that  the  private  acts  in  those  cases  were  construed  by  the  courts  as 
amounting  to  a  prohibition  to  pay  poor-iate.  But  the  counsel  on  both  sides  at  your 
Lordships'  bar  agreed  that  no  such  distinction  could  be  maintained  ;  and  we  think 
that  neither  Lord  Kenyon  nor  the  court  of  King's  Bench  in  Lord  Tenterden's  time 
proceeded  on  any  such  ground.  And  in  the  subsequent  cases  of  The  Hirer  Lea  Naviga- 
tion (cited  in  the  Appendix  X.),  and  The  Tyne  Improvement  Commissioners  v.  Chilian, 
1  Ellis  &  Ellis,  516,  in  1859,  no  such  distinction  was  made.  The  court  of  Queen's 
Bench,  in  that  last  case,  acted  upon  the  broad  principle,  that  though,  where  the 
property  was  occupied  for  public  purposes,  "such  as,"  says  Lord  Campbell,  "a  post- 
office  or  a  military  store  depot,  where  the  purposes  for  which  the  property  is  occupied 
are  purposes  created  by  the  government  of  the  country,"  there  was  no  rateable  occupier, 
the  occupation  of  a  public  dock  was  not  an  occupation  for  such  public  purposes,  and 
that  the  commissioners  occupying  such  a  dock  were  rateable  in  respect  of  the  value  of 
that  occupation,  estimated  according  to  the  rule  laid  down  in  the  Parochial  Assess- 
ment Act,  unless  an  exemption  was  conferred  by  some  sulisequent  statute  ;  and  that 
the  enactments  in  the  Tyne  Inipiovement  acts  as  to  the  application  of  the  rates  received 
(which  are  in  substance  the  same  as  those  in  the  Liverpool  acts)  did  not  amount  to 
such  an  exemption ;  and  Mr.  Justice  Crompton,  after  stating  his  former  doubts  when 
Tfie  Birkenhead  case  was  argued,  said  that  he  now  thought  that  case  laid  down  the 
proper  rule.  This,  we  think,  must  be  con.sidered  as  the  rule  now  acted  upon  in  practice 
in  the  court  of  Queen's  Bench. 

Such  being  the  state  of  the  authorities,  it  seems  to  us  no  longer  possible  to  support 
the  decisions  relied  on  [121]  by  the  counsel  for  the  Mersey  Docks  and  Harbour  Board. 
We  quite  agree  that  it  is  very  desii-able  to  adhere  to  decided  cases,  though  this  principle 
may  be  carried  too  far.  It  has  been  forcil)ly  remarked  by  an  American  author  of 
repute  (1  Phillips  on  Insurance,  393  g.)  that,  where  the  objection  to  the  decisions  is 
inconsistency  with  admitted  fundamental  principles,  it  is  an  adhering  to  an  incon- 
sistency and  contradiction,  and  tends  to  reduce  jurisprudence  from  a  science  to  an 
aggregation  of  dogmas."  Still,  the  inconvenience  caused  by  the  unsettling  the  law 
and  disturbing  what  was  quiet  is  so  great,  that  we  agree  that  e^'en  a  court  of  error 
should  be  slow  to  reverse  decisions  which,  though  originally  wrong,  have  long  been 
uniform.  When  such  is  the  case,  it  may  often  be  proper  to  persevere  in  the  error, 
and  leave  the  remedy  to  the  legislature.  It  may  be  that,  if  the  attention  of  the  court 
of  King's  Bench  had  in  1836  been  called  to  the  case  of  The  King  v.  Liverpool  and  The 
King  v.  Weaver  Navigation,  before  they  decided  The  Governors  of  the  Bristol  Poor  v.  JVaif, 
this  principle,  which  is  strongly  laid  down  in  Crease  v.  Satvle,  2  Q.  B.  862,  2  Gale  & 
D.  812,  would  have  led  them  to  decide  The  Governms  of  the  Bristol  Poor  v.  JVait  other- 
wise than  they  did.  But  all  this  inconvenience  has  been  already  incurred  ;  the  recent 
decisions  have  been  such  as  to  distuilj  the  quiet  state  of  things  ;  and  a  decision  of  your 
Lordships'  House  affirming  The  King  v.  The  Inhabitants  of  Liverpool  and  the  none-rate- 
ability  of  the  Liverpool  Docks,  must  revei'se  the  decision  in  Tlie  Ti/ne  Commissioners  v. 
Chirton,  1  Ellis  &  Ellis,  516,  and  render  the  docks  in  the  Tyne  rateable.  And  such  a 
decision,  though  not  necessarily  reversing  the  numerous  decisions  based  on  The  Governors 
of  the  Bristol  Poor  v,  IVait,  by  which  poor-houses,  and  gas-works,  and  water-works  in 
the  hands  of  public  trustees  have  been  held  rateable,  must  greatly  shake  their  authority, 
[122]  and  disturb  a  principle  of  i-ating  now  generally  adopted  throughout  the  country. 
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The  balance  of  convenience,  if  that  he  a  legitimate  consideration,  is  now  in  favour  of 
adhering  to  the  more  recent  decisions.  And,  if  we  view  the  case  on  principle,  without 
regard  to  the  decisions  either  way,  it  seems  to  us  clear  that  the  Mersc}'  Docks  and 
H.irliour  Board  ought  to  be  rated. 

The  counsel  referred  to  many  expressions  in  the  local  acts  shewing  that  the  Mersey 
Docks  were  thought  likely  to  confer  great  public  benefit,  and  to  be  very  advantageous 
to  the  commerce  of  this  country  :  and  there  is  no  doubt  that  that  expectation  has 
been  realized,  and  that  these  docks  are  of  great  public  benefit ;  but  not  more  so  than 
the  docks  in  the  Kiver  Thames,  all  of  which  are  in  the  hands  of  private  companies, 
and  are  undoubtedly  rateable. 

The  rate  is  imposed,  not  in  respect  of  the  value  of  the  benefit  conferred  on  the 
public,  or  that  portion  of  it  which  uses  the  docks,  but  is  on  the  occupiers  of  the  docks 
in  respect  of  the  value  to  them  derived  from  the  payments  taken  for  that  use.  And 
we  think  it  impossible  to  point  out  any  real  distinction  in  this  respect  between  the 
occupation  of  a  dock  formed  by  a  company  under  an  act  of  parliament  incorporating 
the  Companies  Clauses  Act  and  the  Harbours,  Docks,  and  Piers  Clauses  Act,  1847, 
and  the  occupation  of  the  Mersey  Docks  by  the  Mersey  Docks  and  Harbour  Board. 

A  company  forming  a  dock  under  an  act  of  parliament  incorporating  these  acts,  is 
bound  to  maintain  the  docks,  and  to  keep  harbour-masters  and  other  otficers  there, 
and  to  allow  the  public  to  use  the  dock  on  payment  of  the  rates,  and  to  allow  Her 
Majesty's  vessels  to  use  it  without  making  any  payment ;  and  by  these  means  they 
confer  a  benefit  on  the  public.  The  companv,  by  virtue  of  its  occup.ation,  receives  the 
rates  on  shipping  using  the  docks,  and  the  amount  [123]  thus  received  is  applicable 
to  keeping  up  the  docks,  and  then  to  paying  interest  on  the  loans,  the  amount  of 
which  is  limited,  and  then  in  paying  dividends  on  the  share  capital ;  and  it  is  common 
to  have  a  maximum  limit  put  on  the  rate  of  the  di\ndend  (a) ;  when  that  maximum 
dividend  is  reached,  the  rates  must  be  lowered.  It  is  indisputable  that  a  company 
thus  occupying  a  dock  is  an  occupier,  and  rateable  as  such.  Now,  if,  without  in  any 
way  altering  the  mode  in  which  the  docks  are  enjoyed  by  the  public,  or  altering  the 
rates  leviable,  or  changing  the  harbour-masters  and  others  who  manage  it,  we  change 
the  name  of  the  body  who  occupy  it,  from  that  of  "the  company"  to  that  of  "the 
board,"  and  if,  instead  of  "the  company"  paying  to  the  shareholders  a  maximum 
dividend  on  their  capital,  "  the  board  "  pay  to  the  same  individuals  the  same  identical 
sums,  but  call  them  "  interest  on  bonds,"  instead  of  "  maximum  dividend  on  share 
capital,"  what  difference  does  this  makel  If  The  King  v.  The  Inhabitants  of  Liverpool, 
7  B.  &  C.  61,  9  D.  &  R.  780,  be  supported,  it  makes  this  difference,  that  vyhat  was 
formerly  an  occupation  in  respect  of  which  the  company  was  rateable,  has  by  this  change 
of  name,  without  any  change  in  the  thing,  become  an  occupation  for  public  purposes, 
for  which  the  hoard  is  not  rateable,  if  the  decision  in  The  Tijne  Commissioners  v. 
Chirton,  1  E.  &  E.  516,  is  to  be  supported,  the  change  in  name  makes  no  difference  in 
the  ra'eability. 

We  think  the  latter  the  correct  view  of  the  law,  and  therefore  we  answer  your 
Lordships'  first  question  in  the  affirmative. 

2.  We  now  proceed  to  answer  the  second  question  put  by  your  Lordships.  And 
we  are  of  opinioM  that  there  is  nothing  in  the  matters  referred  to  in  your  Lordships' 
questions  to  exempt  the  board  from  being  rated  in  respect  of  their  occupation. 

[124]  We  have  already,  in  answering  your  Lordships'  first  question,  given  our 
reasons  for  thinkintj  that  the  purposes  to  which  the  rates  are  applicable  are  not  such  as 
to  exempt  them  from  rateability  :  and  we  are  further  of  opinion  that  the  efiect  of  the 
statutes  applicable  to  the  Liverpool  Docks  is  not  such  as  to  exempt  them  from  the 
payment  of  poor-rate.  There  are  no  negative  words  prohibiting  the  application  of 
the  rates  to  payment  of  the  poor-rate.  And  we  think,  in  conformity  with  the  decision 
in  The  Ti/ne  Commissioners  v.  Chirtun,  1  Ellis  &  Ellis,  .516,  that  enactments  dn-ecting 
that  the  'revenue  shall  be  applied  to  certain  purposes,  and  no  others,  are  directory 
only,  and  mean  that,  after  all  charges  imposed  by  law  on  the  revenue  have  been  dis- 
charged, the  surplus,  or  free  revenue,  which  otherwise  might  have  been  disposed  ot 
at  the  pleasure  of  the  recipients,  shall  be  applied  to  these  purposes. 

We  have  only,  therefore,  to  consider  the  reasons  on  which  the  court  of  Excliequer 


(a)  See  the  Gasworks  Clauses  Act,  1849,  10  &  11  Vict.  c.  15,  s.  30. 
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Chamber  based  their  decision  iu  the  first  of  the  present  cases  ;  and  with  very  great 
respect  for  those  who  concurred  in  that  judgment,  we  think  that  they  acted  on  a 
principle  sound  in  itself,  but  not  applicable  to  the  case  before  them. 

Where  an  act  of  parliament  has  received  a  judicial  construction  putting  a  certain 
meaning  on  its  words,  and  the  legislature  in  a  subsequent  act  in  pari  materia  use  the 
same  words,  there  is  a  presumption  that  the  legislature  used  those  words  intending 
to  express  the  meaning  which  it  knew  had  Ijeen  put  upon  the  same  words  before  :  and, 
unless  there  is  something  to  rebut  that  presumption,  the  act  should  be  so  construed, 
even  if  the  words  were  such  that  they  might  originally  have  been  construed  otherwise. 
And,  if  the  decision  in  The  King  v.  Liverpool,  7  B.  &  C.  61,  9  D.  &  R.  780,  had  been  that 
certain  words  used  in  the  former  acts  had  amounted  to  an  exemption  from  poor  [125]- 
rate,  and  those  same  words  had  been  repeated  in  the  subsequent  acts,  it  would,  on 
this  principle,  have  been  a  fair  inference  that  the  legislature  intended  by  using  the 
same  woixls  to  give  the  exemption.  But  this  is  not  the  case  here.  The  legislature 
had  by  former  acts  conveyed  to  the  trustees  the  docks,  to  be  held  for  certain  purposes. 
The  court  of  King's  Bench  had  decided  that,  as  an  incident  of  law,  those  who  held  land 
for  such  purposes  were  not  rateable  to  the  relief  of  the  poor.  When  the  legislature 
again  in  fresh  acts  used  the  same  language,  it  shewed  that  they  intended  to  convey 
the  land  to  be  occupied  for  the  same  purposes  ;  and  that,  if  the  law  did  annex  non- 
rateability  as  an  incident  to  such  an  occupation,  the  legislature  had  no  objection  ;  but 
it  did  not  aflord  any  argument  that  the  legislature  intended  to  annex  that  incident, 
in  case  it  should  be  discovered  that  it  was  not  annexed  by  law.  And  the  clauses 
enacting  that  the  warehouses  should  be  rated  carry  this  argument  no  further. 

During  the  course  of  the  argument  at  your  Lordships'  bar,  the  Lord  Chancellor 
put  the  case  of  an  express  recital  in  the  act,  to  the  effect  that  it  had  been  decided  in 
The  Kiwi  v.  Liverpool  that  the  dock  trustees  were  not  liable  to  poor-rate  in  respect 
of  land  occupied  by  them,  and  that  it  was  expedient  that  no  such  exemption  should 
be  given  to  them  in  respect  of  the  occupation  of  new  warehouses  acquired  under  the 
new  act,  and  then,  after  that  recital,  an  enactment  in  the  terms  in  which  it  is  now 
expressed  :  and  he  asked  the  counsel  at  the  bar  two  questions, — first,  whether  such 
a  recital  could  be  construed  to  amount  to  a  declaratory  enactment  that  the  decision 
in  Tlie  King  v.  Tlie  Inhabitants  of  Liverpool  was  good  law  1 — secondly,  whether  the  acts, 
framed  as  they  were,  could  have  a  greater  effect  than  they  would  have  had  if  framed 
with  such  an  express  recital "?  The  counsel  for  the  Mersey  Docks  and  Harbour  Board 
were  not  able  to  give  any  [126]  answer  to  those  questions  that  would  support  the 
decision  of  the  court  of  Exchequer  Chamber.  Mr.  Justice  Blackburn  (the  only  judge 
who,  being  a  party  to  the  decision  in  the  Exchequer  Chamber,  was  also  present  at 
the  argument  at  your  Lordships'  bar,)  admits  that  he  caiuiot  answer  them  ;  and  his 
inability  to  do  so  has  led  him  to  change  the  opinion  which  he  entertained  when  in  the 
Exchequer  Chamber.  We  have  no  reason  to  believe  that  the  other  judges  who  joined 
in  that  judgment  have  changed  their  opinion.  We  have  the  most  sincere  deference 
for  their  judgment;  and,  as  we  have  had  no  opportunity  of  hearing  what  answer  they 
would  have  made  to  the  way  the  case  has  been  put  in  your  Lordships'  House,  it  is 
with  diffidence  that  we  have  formed  our  opinion  that  they  have  misapplied  the  ground 
of  their  decision  :  but,  entertaining  that  opinion,  we  are  bound  to  express  it. 

We  therefore  answer  \'our  Lordships'  second  question  in  the  negative. 

3.  The  answers,  which  we  give  to  the  first  and  second  questions  put  hy  your 
Lordships  in  efiect  answer  the  third  question.  Li  our  opinion,  the  liability  to  a  poor- 
rate  is  imposed  on  the  board  by  the  general  law,  and  not  by  virtue  of  the  sections  of 
the  acts  referred  to. 

We  therefore  answer  your  Lordships'  last  question  in  the  negative. 

The  opinions  of  the  learned  judges  were  ordered  to  be  printed,  and  the  House 
took  time  to  consider. 

Lord  Westbury,  C,  now  said.  My  Lords, — The  questions  raised  in  this  appeal 
depend  in  a  great  measure  on  the  inquiry  what  is  the  occupation  of  real  property 
which  is  liable  to  be  rated  under  the  1st  section  of  the  4.3  Eliz.  c.  2,  independently  of 
the  decided  cases,  several  of  which  are  irreconcileable  with  each  other. 

[127]  1.  It  would  seem  to  be  easy  to  answer  this  inquiry  ;  and,  having  I'egard  to 
the  Parochial  Assessment  Act,  6  &  7  W.  4,  c.  96,  it  may  be  said  in  answer  that 
occupations,  to  be  rateable,  must  be  of  property  yielding  or  capable  of  yielding  a  net 
annual  value,  that  is  to  say,  a  clear  rent  over  and  above  the  probable  average  annual 
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cost  of  the  repairs,  insurance,  and  other  expenses,  if  an\',  necessary  to  maintain  the 
property  in  a  state  to  command  such  rent.  It  is  in  this'^sense  that"  I  understand  the 
words  "  beneficial  occupation,"  wherever  it  is  said  that  to  support  a  rate  the  occupa- 
tion must  be  a  beneficial  one ;  for,  on  principle,  it  is  by  no  means  necessary  that  the 
occupation  should  be  beneficial  to  the  occupier.  It  is  sufiicient  if  the  property  be 
capable  of  yielding  a  clear  rent  over  and  above  the  necessary  outgoings.  The  "only 
occupier  exempt  from  the  operation  of  the  act  is  the  King,  because  he°is  not  named 
in  the  statute.  And  the  direct  and  immediate  servants  of  the  Crown,  whose  occupa- 
tion is  the  occupation  of  the  Crown  itself,  also  come  within  the  exemption.  But  this 
ground  of  exemption  does  not  warrant  many  decisions  which  have  held  that  property 
used  for  public  purposes  is  not  rateable.  So  also  trustees  who  are  in  law  the  tenants 
or  occupiers  of  valuable  property  upon  trusts  for  charitable  purposes,  such  as  hospitals 
or  lunatic  asylums,  are  in  principle  rateable,  notwithstanding  that  the  buildings  are 
actually  occupied  by  paupers  who  are  sick  or  insane.  If  the  matter  were  res  Integra, 
I  could  not  concur  in  the  decision  of  Lord  Mansfield  in  the  case  of  Si.  Luke's  Hospital 
(2  Burr.  1053),  in  which  he  is  reported  to  have  said  that  mere  trustees  cannot  be 
esteemed  occupiers,  or  rated  as  lessees,  or  with  his  conclusion  in  the  case  of  The  King  v. 
St.  Bartholonmc's,  -i  Burr.  24.3-5.  But,  with  a  slight  verbal  alteration,  I  agree  entirely 
with  the  remark  of  the  learned  judges  in  the  present  case  that,  if  Lord  [128]  Mansfield 
meant  that  the  persons  in  the  legal  occupation  of  valuable  property  are  not  rateable 
if  they  occupy  it  in  a  merely  fiduciary  character,  it  is  a  position  which  cannot  be 
maintained.  To  these  observations  and  decisions  of  Lord  Mansfield,  that  which 
appears  to  me  to  be  the  erroneous  doctrine  of  several  subsequent  decisions  is  to  be 
attributed.  This  is  plain  on  an  examination  of  Lord  Kenyon's  judgment  in  the  case 
of  The  King  v.  The  Commlsdoners  of  Salter's  Load  Sluice,  as  reported  in  4  T.  R.  730. 
Lord  Kenyon  refers  to  the  decision  in  the  case  of  St.  Luke's  Hospital  (2  Burr.  10-53), 
and  adopts  the  position  that  trustees  who  have  a  bare  naked  trust,  not  coupled  with 
any  interest,  are  not  liable  to  be  rated  ;  and  he  uses  language  which,  with  the  decisions 
of  Lord  Mansfield,  has  introduced  the  notion  that,  if  valuable  property  be  in  the 
possession  of  trustees  who  are  bound  to  apply  the  whole  of  the  proceeds  to  public  but 
not  government  purposes,  that  is,  in  works  or  purposes  for  the  better  accommodation 
or  use  of  the  public,  they  are  not  liable  to  be  rated.  There  is  nothing  in  the  act  of 
Elizabeth,  or  in  the  reason  of  the  thing,  to  warrant  this  conclusion.  Xo  exemption 
is  thereby  given  to  charity  or  to  public  purposes,  beyond  that  which  is  strictly 
involved  in  the  position  that  the  Crown  is  not  bound  by  the  act.  And  it  is  a  remark- 
able fact  that,  whenever  these  opinions  of  Lord  Mansfield  and  Lord  Kenj'on  have  not 
been  presented  to  the  court  of  Queen's  Bench,  the  judges  have  adopted  the  correct 
view  of  the  statute.  Thus,  in  The  King  v.  The  Inhabitants  of  Liverpool,  7  B.  &  C.  61, 
9  D.  &  R.  780,  decided  in  the  year  1823,  and  in  The  King  v.  The  Trustees  of  tlie  Weaver 
Navigation,  7  B.  &  C.  70,  n.,  9  D.  &  R.  788,  decided  in  1827,  the  case  of  The  King  v. 
TJie  Commissioners  of  Salter's  Load  Sluice,  4  T.  R.  730,  was  cited  and  relied  on,  and  the 
court  of  Queen's  Bench  [129]  adopted  the  language  of  Lord  Kenyon,  and  followed  his 
decision.  But,  in  the  case  of  The  Governors  of  the  Poor  of  Bristol  v.  fFait,  5  Ad.  &  E.  1, 
6  N.  &  M.  383,  decided  in  1836,  the  case  of  Tlie  King  v.  The  Commissioners  of  Salter'.i 
Load  Sluice  does  not  appear  to  have  lieen  referred  to ;  and  the  court  recurred  to  the 
correct  view  of  the  statute  of  Elizabeth,  and  held  that  the  governors  of  the  Bristol 
poor,  who  had  taken  some  buildings  and  land  on  lease  for  the  occupation  of  their 
poor,  although  they  were  bare  trustees,  and  held  for  a  public  purpose  only,  were  such 
occupiers  of  property  as  to  be  liable  to  be  rated  to  the  poor. 

This  case  in  its  turn  has  been  followed  in  other  decisions  as  an  authority ;  and  it 
might  have  been  supposed  that  the  authority  of  The  Salter's  Load  Sluice  rase  and  its 
two  satellites,  TJie  King  v.  The  Inhahitants  of  Liverpool,  and  The  King  v.  The  Trustees 
of  the  Weaver  Navigatim,  had  come  to  an  end.  But,  in  the  year  1839,  the  court  of 
Queen's  Bench,  in  the  case  of  Tlte  Queen  v.  The  Mayor,  &c.,  of  Liverpool,  9  Ad.  &  E. 
43-5,  1  P.  &  D.  334,  returned  to  its  old  allegiance,  and  again  set  up  the  authority  of 
The  Kingv.  The  Inhabitants  of  Liverpool,  7  B.  &  C.  61,  9  D.  &  R.  780,  and  The  King  v. 
The  Trustees  of  the  Weaver  Navigatim,  7  B.  &  C.  70,  n.,  9  D.  &  R.  788.  This  last  case 
of  The  Queen  v.  The  Mayor,  itc,  of  Liverpool  was  decided  on  the  principle  that,  snice  the 
Municipal  Coi-poration  Act  (5  &  6  W.  4,  c.  76),  the  property  of  a  municipal  corpora- 
tion is  belli  upon  trust  for  the  purposes  of  the  borough-fund,  and  therefore  that  the 
corporation  of  Liverpool  were  bare  trustees  of  the  property  in  question  for  public 
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purposes.      The  mischief  of  this  decision  was  remedied  by  the  act  of  4  &  5    Vict. 
c.  48 ;  but,  unfortunately,  that  act  did  not  declare  the  law. 

Some  subsequent  decisions  of  the  court  of  Queen's  Bench  have  been  marked  by 
much  timidity.  They  [130]  have  in  effect  departed  from  the  grounds  of  the  decisions 
in  SuUei's  Locul  Sluice  case  and  its  attendant  cases,  but  have  at  the  same  time  attempted 
by  very  questionable  distinctions  to  save  whole  the  authority  of  those  eases.  Thus, 
in  the  cases  of  The  Queen  v.  Badcock,  6  Q.  B.  787,  and  The  Queen  v.  Lomjwood,  13  Q.  B 
116,  there  is  an  attempt  to  distinguish  between  the  interest  of  the  unlimited  public 
and  the  interest  of  the  public  limited  by  the  bounds  of  a  county,  borough,  or  parish. 

At  last,  in  the  case  of  The  Ti/ne  Improvement  Commissioners  v.  Chirlon,  1  Ellis  & 
Ellis,  516,  the  court  of  Queen's  Bench  recurred  to  that  which  is  in  my  opinion  the 
true  principle,  viz.  that  the  only  ground  of  exemption  from  the  statute  of  Elizabeth, 
is,  that  which  is  furnished  by  the  rule  that  the  sovereign  is  not  bound  by  that  statute, 
and  that  consequently  where  valuable  property  capable  of  yielding  a  net  rent  above 
what  is  required  for  its  maintenance  is  sought  to  be  exempted  on  the  ground  that  it 
is  occupied  by  bare  trustees  for  public  purposes,  the  public  purposes  must  be  such  as 
are  required  and  created  by  the  government  of  the  country,  and  are  therefore  to  be 
deemed  pai't  of  the  use  and  service  of  the  Crown.  If  this  be  the  true  criterion  of 
exemption  from  rateability  where  the  property  is  valuable,  it  is  clear  that  the  Mersey 
Docks  are  liable  to  be  rated. 

In  this  country,  many  works  tending  greatly  to  the  convenience  and  benefit  of 
the  public, — and,  in  that  sense,  public  works, — are  the  result  and  creation  of  private 
enterprise ;  being  made  or  performed  by  money  subscribed  by  the  public  on  the 
terms  or  in  the  hope  of  receiving  such  interest  out  of  the  proceeds  of  the  works  as 
will  in  the  judgment  of  the  subscribers  make  the  investment  a  profitable  one.  Such 
is  the  condition  of  the  Mersey  Docks,  which  are  in  truth  property  used  [131]  and 
occupied  for  the  profit  and  benefit  of  a  number  of  persons;  and  it  is  the  same  thing, 
in  substance,  as  if  the  docks  had  been  demised  by  the  subscribers  to  the  trustees,  on 
the  terms  of  maintaining  the  docks  and  paying  to  the  subscribers  a  rent  equivalent  to 
the  interest  on  their  bonds.  I  am,  therefore,  clearly  of  the  same  opinion  with  the 
majority  of  the  learned  judges,  that  the  Mersey  Docks  and  Harbour  Board  are 
occupiers  of  the  docks  and  harbour  within  the  true  meaning  of  the  word  "  occupier  " 
in  the  act  of  Elizabeth. 

2.  The  answer  to  the  second  question  put  to  the  learned  judges  is  in  effect  a  mere 
consequence  of  the  answer  to  the  first  question  ;  for,  it  cannot  be  pretended  that  the 
statute  of  Elizabeth  has  been  repealed,  either  expi-essly  or  impliedly,  by  any  of  the 
statutes  which  apply  to  the  Liverpool  Docks,  or  that  the  liability  of  the  trustees  or 
occupiers  which  is  the  result  of  the  true  interpretation  of  the  act  of  Elizabeth,  has 
been  discharged  or  altered  by  anything  contained  in  the  local  statutes.  On  this  head, 
it  is  unnecessary  to  say  more  than  that  I  concur  with  the  observations  of  the  majority 
as  the  judges,  in  their  elaborate  opinion  delivered  by  Mr.  Justice  Blackburn. 

The  result  i.s,  that  I  humbly  move  your  Lordships  to  reverse  the  decision  of  the 
court  of  Exchequer  Chamber  in  Jones  v.  I'he  Mersey  Docks  and  Harbour  Board,  but  to 
affirm  their  decision  in  the  case  of  The  Mersey  Docks  and  Harbour  Board  v.  Cameron. 

Lord  Cranworth.  My  Lords, — I  concur  with  my  noble  and  learned  friend  in 
thinking  that  judgment  ought  to  be  given  for  the  plaintiffs  in  error. 

I  have  given  full  attention  to  the  opinions  of  the  learned  judges  who  assisted  us 
at  the  hearing ;  and,  concurring  as  I  do  in  that  delivered  by  Mr.  Justice  Blackburn, 
on  behalf  of  himself  and  four  of  the  other  [132]  five  judges,  I  do  not  feel  it  necessary 
to  go  into  the  question  at  length.  That  very  able  opinion  seems  to  me  to  exhaust 
the  subject.  By  the  statute  of  Elizabeth,  the  overseers  are  directed  to  raise  the 
money  necessary  for  the  relief  of  impotent  poor,  by  taxation  of  (inter  alios)  every 
occupier  of  lands  in  the  parish.  That  the  Mersey  Docks  and  Harbour  Board  are 
occupiers  of  land  in  the  parish  of  Liverpool,  cannot  be  doubted ;  and  so,  unless  there 
be  something  to  exempt  them,  they  are  rateable.  The  argument  on  their  behalf  has 
been  that,  though  they  are  occupiers,  their  occupation  is  not  a  beneficial  occupation  ; 
and  the  statute,  it  was  contended,  contemplated  only  such  an  occupation  as  is  beneficial 
to  the  occupier,  or  to  some  other  person  or  persons  for  whose  behoof  the  occupier  is 
occupying.  If  by  '•  beneficial  occupation "  is  meant  an  occupation  of  something 
valuable, — something  in  its  own  nature  beneficial  to  some  one, — I  think  it  is  fair  to 
consider  tl/at  that  word  is  impliedly  included  in  the  statute.     It  was  not  meant  to 
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impose  the  duty  of  contributing  to  the  relief  of  the  poor  on  any  one  merely  because 
he  might  be  the  occupier  of  a  barren  rock  neither  yielding  nor  capable  of  yielding 
any  profit  from  its  occupation.  But  I  can  discover  nothing  either  in  the  words  or  in 
the  spirit  of  the  act  exempting  from  liability  the  occupier  of  valuable  property  merely 
because  the  profits  of  the  occupation  are  not  to  be  enjoyed  by  him  or  bv  any  one  in 
whose  behoof  he  is  occupying,  but  are  to  be  devoted  to  "the  benefit  of  the  public.  In 
the  opinion  of  the  five  judges  delivered  by  Mr.  Justice  Blackburn,  that  learned  judge 
h;is  traced  with  great  care  and  accuracy  the  progress  of  the  decisions  on  this  subject ; 
and  I  should  be  merely  wasting  the  time  of  the  House  if  I  were  to  go  over  again  what 
has  been  so  well  done  by  him. 

The  court  of  Queen's  Bench  seems  to  me  to  have  [133]  fallen  into  error  in  the 
time  of  Lord  Kenyon,  if  not  in  that  of  Lord  Mansfield,  in  proceedings  which  unfor- 
tunately were  incapable  of  being  questioned  in  a  court  of  error.  The  decisions  so 
made  were  followed  in  similar  proceedings  in  the  times  of  Lord  Ellenborough  and 
Lord  Tenterden  The  doctrine  on  which  they  rested  was  shaken  in  some  cases  which 
occurred  when  Lord  Denman  was  Chief  Justice,  and  eventually  were  in  substance 
overruled  when  Lord  Campbell  presided  in  the  court  of  Queen's  Bench.  In  these 
circumstances,  thinking,  as  I  do,  that  there  is  nothing  in  the  statute  of  Elizabeth 
expressly  or  impliedly  exempting  from  rateability  the  occupiers  of  valuable  pro- 
perty merely  because  the  benefit  of  the  occupation  is  to  go  to  the  public,  I  think 
your  Lordship  ought  not  to  consider  yourselves  fettered  by  any  decisions  of  the 
courts  below ;  but  that  you  ought  to  lay  down  the  law  as  you  think  it  ought  to 
have  been  laid  down  if  this  question  had  arisen  before  any  of  those  decisions  had 
been  pronounced.  I  therefore  concur  in  the  motion  of  my  noble  and  learned  friend 
on  the  woolsack. 

To  avoid  all  misconception,  I  wish  to  add  that  there  are  certain  eases  to  which  the 
observations  I  have  made  do  not  apply.  The  Crown,  not  being  named  in  it,  is  not 
bound  by  the  act.  It  follows,  therefore,  that  the  lands  or  houses  occupied  by  the 
Crown,  or  by  servants  of  the  Crown  for  the  purposes  of  the  Crown,  are  not  liable  to 
be  rated  :  and  I  conceive  that  it  is  from  confusion  between  property  occupied  for 
public  purposes  and  property  occupied  by  the  Crown  or  servants  of  the  Crown,  that 
the  mistake  has  arisen.  This  principle  exempts  from  rates  not  only  Royal  palaces, 
but  also  the  offices  of  the  Secretaries  of  State,  the  Horse  Guards,  the  Post-office,  and 
many  similar  buildings.  On  the  same  ground,  police-courts,  county-courts,  and  even 
county  buildings  occupied  as  lodg-[134]-ings  at  the  assizes  for  the  judges,  have  been 
held  exempt.  These  decisions,  however,  have  all  gone  on  the  ground,  more  or  less 
sound,  that  these  might  all  be  treated  as  buildings  occupied  by  servants  of  the  Crown, 
and  for  the  Crown  ;  extending  in  some  instances  the  shield  of  the  Crown  to  what 
might  fitly  be  described  as  the  public  government  of  the  country.  In  none  of  these 
cases  was  exemption  conceded  on  the  ground  contended  for  in  the  present  case  :  and 

1  cannot  but  think  that  the  error  which  has  crept  into  the  decisions  has  arisen  from 
confusing  cases  like  the  present  with  those  in  which  the  interests  of  the  Crown  or  its 
servants  were  concerned. 

Lord  Chelmsford.  My  Lords, — It  is  impossible,  in  entering  upon  the  considera- 
tion of  these  appeals,  to  refrain  from  an  expression  of  surprise  that  there  should 
arise  at  the  present  clay,  after  more  than  two  centuries  and  a  half  from  the  time  of 
the  passing  of  the  act,  a  necessity  for  interpreting  any  part  of  the  43  Eliz.  c.  2 ;  and 
yet,  from  the  numerous  cases  which  have  been  cited  in  argument  at  your  Lordships' 
Bar,  it  is  evident  that  the  exact  meaning  of  the  important  word  "  occupier,"  in  the 
rating  clause  of  that  act  (s.  1 )  must  be  regarded  as  hitherto  an  unsettled  question. 

Those  who  have  to  establish  the  liability  of  these  docks  to  be  rated  to  the  poor- 
rate,  have,  with  respect  to  the  Liverpool  Docks,  to  contend  against  the  authority 
of  a  decision  probably  in  1808,  but  certainly  in  1827,  upon  the  very  subject  in 
question.  In  one  of  the  appeals,  the  latter  decision  was  expressly  founded  upon  a 
case  determined  more  than  thirty  yeais  before,  and  which  has  since  been  regarded  and 
acted  upon  as  an  unquestionable  authority.  Under  these  circumstances,  the  counsel  for 
the  parishes  might  expect  that  [135]  the  House  would  feel  the  same  reluctance  to  disturb 
these  decisions  as  was  expressed  by  Tindal,  C.  J.,  in  Crease  v.  Sawk,  2  Q.  B.  885, 

2  Gale  &  D.  812,  and  would  say  with  him,— "It  would  be  extremely  inconvenient, 
and  indeed  mischievous,  to  overrule  a  class  of  cases  which  have  been  much  discussed, 
and  sanctioned  by  many  eminent  judges,  and  which  are  now  constantly  acted  upon, 
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because  ve  might  not  feel  perfectly  satisfied  witb  the  reasons  assigned  for  their  deci- 
sion. If  we  could  permit  ourselves  to  disregard  these  authorities  on  that  account,  we 
might  feel  disposed  on  the  same  ground  to  reject  others  which  have  put  a  construction 
on  the  43  Eliz.  c.  2,  which  we  were  by  no  means  sure  it  ought  to  bear  if  we  wei'e  now 
for  the  first  time  called  upon  to  explain  the  meaning  of  its  language."  Crompton,  J., 
in  delivering  the  judgment  of  the  court  of  Exchequer  (Jbamber  in  the  case  of  The 
Mersey  Docks  and  Harbovr  Board  v.  Jones,  said,  with  r'cference  to  the  former  decisions, 
— "I  think  that  neither  a  court  of  co-ordinate  jurisdiction  nor  a  coui't  of  error  ought 
to  interfere  in  such  a  case.  If  there  is  any  hardship,  it  must  be  left  to  the  legislature." 
By  this  last  observation,  the  learned  judge  seems  to  have  considered  that  this  House, 
as  well  as  the  courts  of  original  and  appellate  jurisdiction,  ought  to  yield  implicitly  to 
the  authority  of  long-established  decisions.  But  the  .same  reasons  for  acquiescence 
do  not  apply  to  the  diflerent  tribunals.  The  courts  rightly  abstain  from  overruling 
cases  which  have  been  long  established,  because,  if  they  did  so,  they  would  only 
disturb,  without  finally  settling,  the  law.  But,  when  an  appeal  from  any  judgment 
is  made  to  this  House,  however  it  may  be  warranted  by  previous  authorities,  the  very 
object  of  the  appeal  being  to  bring  those  authorities  under  review  for  final  deteimina- 
tion,  the  House  cannot,  upon  the  principle  of  stare  decisis,  refuse  to  [136]  examine 
the  foundation  upon  which  they  rest.  It  would,  in  my  opinion,  have  been  the  duty 
of  your  Lordships,  even  if  the  current  of  the  decisions  bad  been  uniform,  but,  as  various 
cases  have  been  decided,  which,  with  all  the  endeavours  to  reconcile  them,  must  still 
be  regarded  as  conflicting  and  contradictory,  it  is  absolutely  necessary  to  determine 
what  for  the  future  shall  be  considered  to  be  the  law  with  reference  to  rating  docks 
and  works  of  a  similar  character. 

The  43  Eliz.  e.  2,  s.  1,  enacts  that  the  overseers  are  to  raise  by  taxation  of  every 
inhabitant,  &c.,  and  of  every  occupier  of  lands,  houses,  &c.,  in  such  competent  sums 
as  they  shall  think  fit,  according  to  the  ability  of  the  parish,  the  requisite  fund  for 
the  purposes  of  the  act.  The  words  "to  rate  in  such  sum  as  they  shall  think  fit,"  do 
not,  as  Tindal,  C.  J.,  says,  in  Marshall  v.  Pitman,  9  Bingh.  601,  2  M.  &  Scott,  745, 
mean  that  they  are  to  have  a  power  to  i^te  arbitrarily,  but  to  rate  the  occupier 
according  to  the  value  of  his  occupation,  the  inhabitant  according  to  his  visible 
personal  property ;  or,  as  was  said  in  Early's  case,  2  Bulstr.  354,  the  overseers  are  to 
make  their  taxations  and  assessments  well  and  truly,  and  in  equal  manner,  according 
to  the  visible  estates,  real  and  personal,  of  the  inhabitants  within  their  town.  Prima 
facie,  thei'efoi'e,  a  liability  to  the  rate  would  seem  to  attach  upon  every  occupation 
from  which  a  benefit  is  derived  ;  and  no  occupier  can  claim  an  exemption  unless  he 
can  find  it  in  the  act  itself,  or  it  arises  from  some  principle  of  law  applicable  to  all 
cases. 

With  respect  to  exemption  arising  from  the  act  itself,  it  is  obvious  that,  as  the 
occupier  is  to  be  assessed  according  to  his  ability,  if  he  derives  no  benefit  of  any 
kind  from  his  occupation,  he  has  no  ability  in  respect  of  it,  and  consequently  cannot 
be  rateable.  The  other  exemption,  which  does  not  arise  [137]  from  the  act  itself, 
but  which  is  founded  on  a  general  principle  of  law,  applies  only  to  the  Crown,  which, 
not  being  named  in  the  act,  is  not  bound  by  it.  I  am  unable  to  find  any  ground  of 
exemption  from  liability  to  the  poor-rate  either  in  the  act  itself  or  in  any  principle 
of  law  apart  from  the  act,  except  the  two  which  I  have  mentioned  ;  and  there  is 
nothing  to  indicate  the  intention  of  the  legislature  that  lands  and  houses  occupied 
for  what  in  some  of  the  cases  is  rather  loosely  called  "public  purposes,"  as  contra- 
distinguished from  private  benefit,  should  not  be  liable  to  the  rate.  Lord  Campbell, 
in  the  case  of  The  Birkenhead  Docks  Trustees  v.  llie  Overseers  of  Birkenhead,  2  Ellis  &  B. 
157,  says  that  the  exemption  on  the  ground  of  public  purposes  takes  its  origin  from 
the  mai-ginal  note  of  the  report  of  the  case  of  The  King  v.  The  Commissioners  of  Salter's 
Loud  Shiici',  4  T.  R.  730.  If  this  is  so,  it  is  a  remarkable  fact  that,  in  following  that 
case  as  an  authority,  the  courts  should  have  been  misled  by  confining  their  attention 
to  the  marginal  abstract,  which  conveys  a  verj^  imperfect  if  not  inaccurate  idea  of  the 
grounds  of  the  decision.  The  teim  "public  purposes"  is  only  employed  by  Lord 
Kenyon  in  The  Sailer's  Load  Sluice  case  incidentally.  The  reason  given  for  the  judg- 
ment is,  the  absence  of  beneficial  occupation.  His  Lordship  says  ;  "  The  commissioners 
have  a  bare  naked  trust  not  coupled  with  any  interest."  And,  again,  the  ground 
upon  which  the  court  proceeded  in  The  King  v.  St.  Luke's  Hospital,  2  Burr.  1053,  was 
that  there  was  no  occupier,  by  which  he  must  have  meant  no  beneficial  occupier  ;  for. 
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he  adds  :  "  The  commissioners  were  mere  trustees  to  superintend  the  execution  of  the 
act,  without  any  personal  advantage."  This  reference  to  the  case  of  ,S'/.  Luke's  Hvqntal 
shews  that  the  leading  idea  in  the  mind  of  the  court  was  the  want  of  a  beneficial 
occupier,  although  there  does  not  seem  to  be  [138]  a  very  close  analogy  between  the 
case  of  a  hospital  supported  by  voluntary  subscriptions  "from  which  no  person  who 
could  be  regaided  as  an  occupier  derived  any  pecuniary  benefit,  and  the  receipt  of 
tolls  as  a  compulsory  incident  to  the  occupation  by  the  commissioners  of  the  Salter's 
Load  Sluice. 

The  first  case  in  which  an  occupation  for  public  purposes  was  expressly  stated  as 
the  ground  of  e.xemption  from  liability  to  poor-rate  is  The  King  v.  Tlie  Trustees  of  the 
Hirrr  Jt'eavir  Navigation,  7  B.  &  C.  70,  n.,  9  D.  &  K.  788,  to  which  the  principle  of 
the  decision  in  the  case  of  The  King  v.  The  Inhabitants  of  Liverpool,  7  B.  &  C.  61,  9  D.  & 
R.  780,— the  judgment  brought  into  question  by  this  appeal,— was  held  to  be  applicable. 
In  the  case  of  The  King  v.  The  Inhabitants  of  Liverpool,  Lord  Tenterden  proceeded  upon 
the  ground  of  there  being  no  beneficial  occupation,  with  respect  to  which  he  .said  the 
case  of  The  King  v.  The  Commissioners  of  Salter's  Load  Sluice,  4  T.  R.  730,  was  decisive. 
But  in  The  King  v.  The  Trustees  of  the  Weaver  Navigation,  7  B.  &  C.  70,  n.,  9  D.  &  R. 
788,  Bayley,  .).,  said:  "The  surplus  tolls  remaining  over  and  above  the  expenses  of 
supporting  the  navigation,  were  to  be  applied  to  the  repairing  and  maintaining  of 
bridges  and  highways.  Those  were  public  purposes ;  and,  as  no  part  of  the  moneys 
received  could  be  applied  to  private  purposes,  these  moneys  were  not  rateable  in  the 
hands  of  the  trustees."     In  The  Qumi  v.  T/ie  M'lytrr,  &c.,  of  Liverpool,  9  Ad.  &  E.  435, 

1  P.  &  D.  334,  the  court  followed  the  cases  of  The  King  v.  The  Inhatntants  of  Lirerpool 
and  The  King  v.  The  Trustees  of  the  Weaver  Navigatvm,  without  expressing  any  opinion 
as  to  the  grounds  of  these  decisions,  observing  "  that  they  felt  it  to  be  impossible 
substantially  to  distinguish  the  case  before  them  from  those  cases,  and  especially  from 
the  latter ;  and  that,  if  they  found  the  [139]  principle  settled  b\'  decisions  alieady 
made,  they  felt  it  to  be  their  duty  to  act  upon  them,  and  not,  upon  the  apprehension 
of  any  inconvenient  or  unforeseen  consequences,  to  question  or  weaken  their  authority." 
In  the  case  of  TIte  King  \.  The  Inhihitnnis  of  E.rminster,  12  Ad.  &  E  2,  4  P.  &  D.  69, 
the  court  adhered  to  the  decision  in  The  Qwen  v.  Tlie  Mai/or,  etc.,  of  Liverpool,  9  Ad.  & 
E.  435,  1  P.  &  D.  334,  without  any  further  explanation  of  the  grounds  of  their  judg- 
ment. But,  in  a  more  recent  case,  The  Queen  v.  St.  George's,  Southwark,  10  Q.  B.  864, 
Lord  Denman  said  :  "  Whether  a  person  is  rated  as  occupier,  holder,  or  possessor  of 
the  premises,  or  as  using  them,  the  occupation,  holding,  possessing,  or  using  them 
must  be  beneficial  to  the  parties  so  rated.  It  has  been  settled  by  several  cases  that 
the  possessors  or  occupiers  as  trustees  of  property  otherwise  rateable,  the  profits  of 
which  they  are  bound  by  act  of  parliament  to  pply  to  public  or  charitaljle  purposes, 
are  not  rateable  to  the  poor  in  respect  of  such  property."  Now,  although  Lord 
Denman,  in  The  Queen  v.  The  Maifor,  etc.,  nf  Livrpoul,  9  Ad.  &  E.  435,  I  P.  &  D.  334, 
seems  to  hint  at  some  distinction  between  the  cases  of  The  King  v  The  Inhabitants  of 
Liverpodl,  7  B.  ife  '  .  61,  9  D.  &  R.  780,  and  The  King  v.  The  Trustees  of  the  Weaver 
Navigati'/n,  7  B.  &  C.  70,  n.,  9  1).  &  R.  788,  yet  it  would  appear, — especially  from  his 
lastmentioned  observations, — that  he  considered  them  to  rest  upon  the  same  founda- 
tion, and  that  the  counsel  on  both  sides  at  your  Lordships'  Bar  were  coriect  in  saying 
that  there  was  no  case  decided  upon  the  ground  of  public  purposes  which  was  not 
resolvable  into  beneficial  occupation.  But,  if  this  is  so,  it  will  be  impossible  to  accept 
the  explanation  by  which  decisions  apparently  inconsistent  with  the  judgment  in  The 
King  V.  The  Commissioners  tf  Salter's  Load  Sluice,  4  T.  R  730,  and  the  cases  which 
followed  [140]  it,  have  been  attempted  to  be  reconciled  with  them.  To  these  cases 
it  is  necessary  now  to  turn. 

The  first  "of  them  which  broke  in  upon  the  series  of  decisions  hitherto  considered 
is  the  case  of  The  Governors  of  the  I'oor  of  Bristol  v.  Wait,  5  Ad.  &  E.  1,  6  N.  &  M.  383. 
In  deciding  that  case  as  they  did,  the  judges  were  probably  not  aware  that  they  were 
disregarding  the  authority  of  previous  decisions,  as  the  Salter's  Loud  Shdce  case  and 
the  other  cases  founded  upon  it  are  not  noticed  either  in  the  argument  or  in  the  judg- 
ment.    But  in  Th"  Queen  v.  The  Guardians  of  lyullingford   Union,  10  Ad.  &  E.  259, 

2  P.  &  D.  226,  where  those  cases  were  cited,  the  court  followed  the  case  of  The 
Governors  of  the  Poor  of  Bristol  v.  If'ait,  without  any  attempt  to  reconcile  it  with  what 
had  been  previously  decided.  In  the  case  of  The  Queen  v.  Badcock,  6  Q.  B.  787,  how- 
ever, Lord  Denman,  in  giving  judgment,  reviewed  the  authorities  which  appeared  to 
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be  conflicting ;  on  the  one  side,  the  series  which  followed  The  King  v.  The  InliaUtants 
of  Liverpool,  7  B.  &  C.  61,  9  D.  &  R.  780  ;  and  on  the  other,  that  which  commenced 
with  The  Governors  of  the  Pom-  of  Bristol  v.  IVait,  5  Ad.  &  E.  1,  6  N.  &  M.  383,  and 
observed  that,  in  all  the  first  clas.s,  the  public,  as  such,  unlimited  by  the  bounds  of 
county,  borough,  or  parish,  had  substantial  and  direct  interest  in  the  benefit  which 
the  application  of  the  funds  produced  ;  in  the  latter,  the  ratepayers,  or  at  most  the 
inhabitants  of  certain  parishe.s,  were  alone  concerned  in  the  benefit,  direct  or  indirect. 
The  distinction  was  afterwards  approved  of  and  adopted  by  Coleridge,  J.,  in  the  case 
of  The  Queen  v.  Harrogate,  15  Q.  B.  1012. 

The  attempt  thus  to  reconcile  the  discordant  decisions  will  be  regarded  as  having 
been  completely  unsuccessful,  when  it  appears  that,  in  the  first  class,  instead  of  all 
the  cases  being  instances  in  which  the  public  at  [141]  large,  unlimited  by  the  bounds 
of  county,  borough,  or  parish,  had  an  interest,  there  are  found  the  cases  of  The  King 
V.  The  Trustees  of  the  JFeaver  Navigation,  7  B.  &  C.  70,  n.,  9  I),  it  R.  788,  in  which  the 
surplus  funds  were  to  be  applied  for  the  general  purposes  of  the  county  of  Chester, 
and  of  The  Queen  v.  The  Mayw;  dx.,  of  Liverpool,  9  Ad.  &  E.  435,  1  P.  &  D.  334,  and 
The  Queen  v.  The  Inhabitants  (f  Exminster,  12  Ad.  &  E.  2,  4  P.  &  D.  69,  in  which  the 
public  beyond  the  bounds  of  the  borough  had  no  interest  in  the  benefit  produced  by 
the  application  of  the  funds  And  the  distinction  fails  altogether,  if  the  term  "  public 
purposes,"  as  distinguished  from  "  private  purposes,"  is  to  be  resolved  into  the  question 
of  beneficial  occupation,  because  it  would  then  appear  to  be  immaterial  whether  the 
public  purposes  which  exclude  the  idea  of  private  benefit  were  of  a  local  or  of  a 
general  character. 

The  desire  of  the  court,  however,  not  to  be  bound  by  the  former  decisions,  and 
yet  not  to  be  compelled  expressly  to  overrule  them,  is  exhibited  in  a  very  striking- 
manner  in  the  case  of  The  Queen  v.  The  Harrogate  Commissioners,  15  Q.  B.  1012,  where 
it  was  held  that,  in  order  to  exempt  property  from  liability  to  poor-rate  on  the  ground 
of  its  occupation  for  public  purposes,  the  benefit  must  be  exclusively  public  ;  and  that, 
if  the  occupation  was  in  some  degree  beneficial  to  the  whole  public,  yielding  additional 
benefit  also  to  a  limited  district  or  community,  the  property  was  rateable, — as  if  it 
could  make  any  difference  in  point  of  jirinciple,  when  the  occupation  is  for  public 
purposes,  that  one  portion  of  the  public  derived  a  greater  benefit  from  the  application 
of  the  funds  produced  than  the  rest. 

After  these  fruitless  endeavours  to  reconcile  the  decisions,  a  case  arose  in  which  it 
seemed  absolutely  necessary  to  determine  whether  The  King  v.  The  Inhn-llASl-bitants 
of  Liverpool,  7  B.  &  C.  61,  9  D.  ife  R.  780,  and  the  cases  which  followed  it,  were  to  be 
submitted  to  as  authorities  for  the  future,  or  were  to  be  set  aside  and  disregarded. 
In  the  case  of  The  Trustees  of  the  Birkenhead  Docks  v.  The  Overseers  of  Birkenhead,  2  Ellis 
&  B.  148,  the  question  to  be  decided  was,  whether  the  commissioners  of  the  Birkenhead 
Docks  were  liable  in  respect  of  their  occupation  to  be  rated  to  the  poor-rate.  It 
certainly  requires  some  ingenuity  to  discover  any  difference  between  the  Birkenhead 
Docks  and  the  Liverpool  Docks,  the  latter  of  which  had  been  decided  in  The  King  v. 
The  Inhabilants  of  Liverpool  not  to  be  rateable.  But  Lord  Campbell  held  that  the  cases 
were  distinguishable.  He  said  that  the  decision  in  The  King  v.  The  Commissioners  of 
Salter's  Load  Sluice,  4  T.  R.  730,  could  be  rested  only  on  the  clause  in  the  local  act 
which  directed  the  tolls  to  be  applied  and  disposed  of  for  the  several  uses  and  purposes 
of  the  said  act,  and  to  no  other  use  and  purpose  whatsoever.  The  question  was, 
whether'  this  amounted  to  a  prohibition  to  apply  the  tolls  to  the  payment  of  the  poor- 
rate.  And,  adopting  this  construction,  he  added  :  "We  think  that  the  decision  in  The 
Liverpool  case  can  only  be  supported  by  similar  reasoning."  It  is  cleai',  however,  that 
the  cases  in  question  were  not  decided  on  any  such  ground  ;  and  it  could  have  been 
assumed  by  Lord  Campbell  only  from  his  desire  to  escape  from  the  necessity  of 
submitting  to  them,  by  suggesting  a  distinction,  without  denying  their  authority. 
That  distinction  was  that,  in  The  Birkenhead  case,  the  obligation  to  lower  the  tolls, 
which  was  much  relied  upon  in  The  Liverpool  case,  was  entirely  wanting. 

It  might  have  been  supposed  that,  the  decision  of  The  Birkenhead  case  having  pro- 
ceeded upon  this  ground,  when  the  subsequent  case  of  The  Tyne  Imprm'cment  Cominis- 
simurs  v.  The  Overseers  of  Chirton,  1  Ellis  &  [143]  Ellis,  516,  was  brought  before  Lord 
Campbell  and  the  court  of  Queen's  Bench, — in  which  case  the  local  acts  for  making 
a  dock  expressly  required  the  commissioners,  in  the  event  of  any  surplus  remaining 
after  the  appropriation  of  the  rates  to  the  purposes  of  the  act,  to  lower  the  rates  to 
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the  extent  of  such  surphis,— he  would  have  adhered  to  the  distinction,  and  have  held 
the  case  to  be  governed  by  the  authority  of  The  King  v.  The  Inhabitants  of  Liverpool, 
I  B.  &  C.  61,  9  D.  &  R.  780.  But,  instead  of  taking  this  course,  he  said,  that  to 
hold  the  docks  exempt  from  rateability,  they  should  have  to  overrule  The  Truatees  of 
the  Birkenhead  Docks  v.  The  Overseers  of  Birkenhead,  2  Ellis  &  B.  US  ;  and  that  the  only 
distinction  between  the  cases,  was  that,  in  The  Birkenhead  case,  the  commissioners  had 
power  to  raise  the  rates  again  after  having  reduced  them. 

In  this  unsatisfactory  state  of  the  authorities,  it  is  evident  that  the  two  classes  of 
decisions  which  have  been  subjected  to  this  examination  cannot  stand  together ;  and 
that  it  is  necessary  for  your  l^ordships  to  determine  which  of  them  is  agreeable  to'  law. 
It  must  not  be  overlooked  that,  in  favour  of  the  exemption  of  the  docks  from  liability 
to  poor-rate,  there  is  the  recital  in  the  act  of  4  &  5  Vict.  c.  4S,  which  strongly  indicates 
the  opinion  of  the  legislature  that  the  cases  which  had  held  the  property  of  municipal 
corporations  not  to  be  liable  to  poor-rate,  had  been  rightly  decided.  "But,  as  Lord 
Campbell  said,  in  The  Queen  v.  The  Inhahilants  of  Haughton,  1  Ellis  &  B.  501,  516,  a 
mere  recital  in  an  act  of  parliament,  either  of  fact  or  of  law,  is  not  conclusive,  and  we 
are  at  liberty  to  consider  the  fact  or  the  law  to  be  difierent  from  the  statement  in  the 
recital.  _  The  question,  of  course,  depends  upon  the  true  meaning  of  the  word 
"occupier"  in  the  43  Eliz.  c.  2.  The  words  of  the  act  are  as  general  as  possible, 
"every  occupier,  according  to  his  ability."  And  Lord  [144]  Denman,  in  the  case  of 
The  Governors  of  thi  Poor  of  Bristol  v.  Wait,  5  Ad.  &  E.  1,  6  N.  &  M.  383,  seems  to 
give  a  correct  description  of  the  effect  of  those  words,  when,  after  adverting  to  the 
meaning  of  the  term  "  beneficial  occupation,"  he  says,  without  afiecting  the  precision 
of  an  exact  definition,  it  would  piobably  be  nearer  the  truth  to  say  that  a  presumptive 
liability  arising  from  occupation  is  to  be  explained  away  in  each  case.  It  is  impossible 
not  to  agree  with  the  observations  made  by  his  Lordship  in  The  Queen  v.  Sterry,  12  Ad. 
&  E.  84,  92,  4  P.  &  1).  122,  that  no  one  can  review  the  numerous  decisions  (which 
cases  somewhat  like  the  one  then  before  him  had  occasioned)  without  regretting  that 
the  court  was  ever  induced  to  depart  from  the  simple  test  which  the  subject-matter  of 
occupation  would  in  every  case  have  allbrded.  Whether  the  occupation  was  in  respect 
of  private  or  public  or  charitable  purposes,  it  would  have  been  wiser  to  have  disregarded, 
and,  whenever  the  subject-matter  was  found  productive  to  any  one,  to  have  rated  the 
actual  occupant  in  respect  of  that  produce.  I  cannot  help  thinking  that  the  test  here 
suggested  was  the  one  intended  by  the  legislature.  By  the  act,  the  taxation  is  to  be 
on  every  occupier  "according  to  the  ability  of  the  parish."  The  productive  occupation 
of  the  several  occupiers  within  the  parish  make  up  its  aggregate  ability.  If  an  occupier 
derives  no  benefit  of  anj'  description  from  his  occupation,  it  forms  no  part  of  the  general 
ability  of  the  parish  :  but,  if  it  is  pioductive  (although  not  profitable),  there  is  nothing 
in  the  act  which  requires  the  overseers  to  follow  the  produce  in  its  subsequent  applica- 
tion. The  receipt  of  it  constitutes  the  visible  ability  of  the  occupier.  As  was  said  by 
Lord  Tenterden,  in  llie  King  v.  The  Inhabitants  of  St.  Giles,  York,  3  B  &  Aid.  579,  if 
any  profit  be  made,  the  application  of  it  when  made  is  immaterial  as  to  the  [145] 
question  of  rateability.  I  his  seems  to  be  the  true  distinction  which  ought  to  have 
guided  the  decisions,  and  not  that  between  private  benefit  and  public  purposes,  from 
the  adoption  of  which  all  the  contrariety  in  the  cases  on  the  subject  of  beneficial 
occupation  has  arisen. 

It  is  to  be  obsei  ved  that  the  term  "  beneficial  occupation  "  is  nowhere  to  be  found 
in  the  act  of  Elizabeth  :  and  it  must  have  been  used  in  the  different  eases  as  synony- 
mous with  ability.  In  this  sense  the  decisions  with  regard  to  St.  Luke's  and  St. 
Bartholomew's  hospitals,  and  to  chapels  and  rectory  houses,  where  no  pew-rents  are 
received,  are  perfectly  intelligible.  In  none  of  them  could  any  person  in  the  character 
of  occupier  be  said  to  derive  any  benefit  from  the  occupation.  But,  that  the  absence 
of  private  benefit  is  no  ground  of  exemption,  appears  from  the  cases  in  which  trustees 
of  chapels,  who  received  profit  from  letting  the  pews,  although  they  applied  it  entirely 
to  the  purposes  of  the  chapel,  were  held  rateable.  And  in  the  recent  case  of  The 
Queen  v.  Sterry,  12  Ad.  &  E.  84,  4  P.  &  D.  122,  the  trustees  of  a  school  purchased 
from  funds  raised  by  charitable  subscriptions  and  bequests,  were  held  rateable  in 
respect  of  the  school,  because  no  child  was  admitted  to  the  school  without  an  annual 
payment  of  121.,  although  the  average  annual  expense  with  respect  to  each  child 
was  201. 

The  case  of  The  King  v.  The  Commissioners  of  Salter's  Load  Sluice,  4  T.  E.  730,  ga\e 
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the  key-note  to  all  the  subsequent  decisions  which  held  that  the  prima  facie  liability 
of  an  occupier  no  longer  existed  when  it  was  shewn  that  the  profits  connected  with 
his  occupation  were  applicable  to  public  purposes.  Lord  Kenyon,  in  founding  his 
judgment  upon  llw  King  v.  St.  lAih-'s  Hospital,  2  Burr.  1053,  must  have  intended  to 
decide  that,  in  the  case  befoi'e  him,  there  was  no  beneficial  occupier,  although  he  did 
not  advert  to  the  distinction  [146]  that,  in  the  case  of  St.  Luke's,  there  was  nothing 
received  by  any  one  by  reason  of  the  occupation,  while  the  commissioners  of  the 
Salter's  Load  Sluice  were  impowered  to  take  tolls  for  the  navigation  which  was 
vested  in  them.  The  exemption  of  an  occupier  whose  occupation  is  applicable  to 
public  purposes  was  thus  almost  identically  introduced  ;  and,  having  been  so,  it  was 
accepted  without  much  consideration  in  the  subsequent  cases. 

At  last,  some  decisions  having  taken  place  which  were  hard  to  be  reconciled  with 
each  other,  it  became  necessary  to  define  with  some  precision  the  true  principle  which 
ought  to  govern  cases  of  this  description.  The  distinction  was  then  proposed  between 
general  and  local  public  purposes.  The  difficulty,  not  to  say  the  impossibility,  of 
reconciling  the  cases  by  a  distinction  of  this  sort  has  been  already  shewn.  If,  as 
before  observed,  the  ability  of  the  occupier  means  the  personal  benefit  derived  from 
his  occupation,  it  is  as  much  excluded  where  the  profits  of  his  occupation  are  applic- 
able to  limited  public  purposes,  as  where  they  are  to  be  applied  to  the  benefit  of  the 
public  at  large.  I  am  of  opinion  that,  under  the  words  of  the  43  Eliz.  c.  2,  every 
occupier  of  a  tenement  yielding  profit  is  within  the  rating  clause  of  the  statute, 
although  the  tenement  be  a  public  work  for  the  general  good  of  the  realm,  and  the 
profit  be  diiected  to  be  applied  exclusively  to  its  maintenance. 

Having  thus  expressed  my  opinion  that  the  Mersey  Docks  and  Harbour  Board  are 
liable  to  be  rated  for  the  Liverpool  as  well  as  for  the  Birkenhead  Docks,  it  is  unneces- 
sary to  consider  the  effect  of  the  different  acts  of  parliament  by  which  the  trustees  were 
expressly  made  liable  to  parochial  i-ates  in  respect  of  warehouses  to  be  built,  in  like 
manner  as  the  same  ai'e  or  would  be  payable  in  respect  of  warehouses  the  occupation 
of  [147]  which  is  beneficial.  The  provisions  of  these  acts  certainly  appear  to  indicate 
the  opinion  of  the  legislature,  that,  without  them,  the  warehouses  would  have  been 
exempt  from  liability  to  poor-rate,  as  part  of  the  docks  enjoying  that  exemption. 
But,  if  this  liability  existed  before,  the  acts  cannot  have  the  effect  of  taking  it  away 
(not  by  expiess  enactment,  but)  by  mere  implication.  It  is  quite  tiue,  as  Byles,  J., 
has  said,  that,  the  act  of  20  &  21  Vict.  c.  clxii.  having  consolidated  the  docks  at 
Liverpool  and  Birkenhead  into  one  estate,  and  vested  the  control  of  them  in  one 
public  trust,  it  would  be  singular  if  one  portion  of  the  property  should  be  rateable  and 
one  not  rateable,  under  precisely  similar  circumstances.  This  undoubtedly  would  be 
the  result,  if  the  decisions  of  the  two  cases  appealed  against  were  to  stand.  And  the 
remark  exhibits  in  a  striking  manner  the  impossibility  of  reconciling  the  decisions 
which,  on  the  one  hand,  have  exempted  the  Liverpool  Docks  from  lialsility  to  poor- 
rate,  and,  on  the  other,  have  rendered  the  Birkenhead  Docks  liable  to  it. 

By  reversing  the  judgment  in  the  case  of  the  Liverpool  Docks  {Jones  v.  The 
Mersey  Docks  and  Harbour  Board),  and  by  affirming  the  judgment  in  that  of  the 
Birkenhead  Docks  (The  Mersiy  Docks  and  Harbour  Board  v.  Canuron),  the  decisions  will 
at  last  be  brought  into  uniformity,  and  the  statute  43  Eliz.  c.  2,  will,  in  my  opinion, 
receive  its  proper  construction,  and  have  its  consistent  eff^ect  and  operation. 

Lord  Kingsdown.  My  Lords, — I  concur  with  my  noble  and  learned  friends  in 
the  opinions  they  have  expressed. 

Judgment  in  The  Mersey  Docks  and  Harbour  Board  v.  Cameron  affirmed. 

Judgment  in  Jones  v.  The  Mersey  Docks  and  Harbour  Board  reversed. 


[148]    [In  the  House  of  Lords.] 

Egberts  v.  Brett.    March  16th,  1865. 

[S.  C.  11  H.  L.  C.  337  ;  HE.  R.  1363  (with  note).] 

By  an  indenture  of  the  15th  of  May,  1855,  the  phdntift"  covenanted  that  he  would 
forthwith,  at  his  own  expense,  procure  a  suitable  vessel,  and  stow  on  board  a  certain 
telegraphic  cable  then  at  Morden's  Wharf,  and  would  rig,  fit  out,  &c.,  the  said  ship. 
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and  would  have  her  fullj'  equipped  at  the  Xore,  ready  for  sea,  on  or  before  the 
15th  of  July  then  next,  and  proceed  forthwith  to  Cape  T.,  and  there  lay  down  the 
cable,  &c.  And  the  defendant  covenanted  to  pay  the  plaintiff  50001.  by  certain 
instalments,  viz.  10001.  on  or  before  the  expiration  of  seren  days  after  the  arrival 
of  the  vessel  alongside  Morden's  Wharf,  20001.  on  or  before  the  expiration  of 
twcntij-oiv  days  after  the  vessel  should  have  arrived  alongside  Morden's  Wharf,  and 
20001.  when  and  so  soon  as  the  ship  should  put  to  sea  from  the  Xore  :  "  And  it  was 
thereby  agreed  and  declared  that,  for  the  true  performance  of  the  covenants  by 
the  plaintiff  (and  the  defendant  respectively)  thereinbefore  contained,  &c.,  the 
plaintiff  (and  the  defendant)  should,  within  ten  days  from  the  execution  of  these  presents, 
give  and  execute  to  the  defendant  (or  the  plaintifil),  &c.,  a  bond  in  the  penal  sum  of 
50001.,"  &c. : — Held,  by  the  House  of  Lords, — affirming  the  judgments  of  the 
Common  Pleas  and  Exchequer  Chamber, — that  the  giving  of  the  bond  by  the 
plaintiff  to  the  defendant  was  a  condition  precedent  to  his  right  to  sue  the  defen- 
dant for  a  breach  of  his  contract  in  refusing  to  allow  the  plaintiff  to  stow  the  cable 
on  board  a  suitable  vessel. 

The  declaration  stated  that,  by  a  certain  indenture  made  between  the  plaintiff  of 
the  one  part,  and  the  defendant  of  the  other  part,  and  bearing  date  the  15th  of  May, 
1855,  he  the  plaintiff,  for  the  considerations  therein  mentioned,  for  himself,  his 
heirs,  executors,  and  administrators,  covenanted  with  the  defendant,  his  executors, 
and  administrators,  in  manner  following,  that  is  to  say,  that  he  the  plaintiff  should 
and  would  forthvAth,  at  his  own  expense,  procure  the  Cornwall  frigate,  or  some 
other  suitable  ship  or  vessel,  and  should  and  would  (unless  prevented  by  fire,  tempest, 
or  the  Queen's  enemies)  stow  or  cause  to  be  stowed  on  board  the  said  ship  or  vessel 
the  submarine  telegraphic  cable  which  was  150  miles  in  length  or  thereabouts,  and 
was  then  at  Morden's  Wharf,  East  Greenwich,  in  the  county  of  Kent,  and  in  the  said 
indenture  afterwards  called  for  the  sake  of  distinction  "  The  African  and  Sardinian 
cable  ;  '  and  also  should  and  would,  at  the  like  expense,  unless  prevented  as  aforesaid, 
rig,  complete,  fit  out,  provide,  and  provision  the  said  ship  or  vessel  with  all  proper 
and  sufficient  masts,  rigging,  ropes,  spars,  cables,  anchors,  ship-chandlery,  and  other 
stores  and  provisions  ;  and  also  should  and  would,  at  the  like  expense,  obtain  and  pro- 
vide and  pay  competent  and  sufficient  officers  and  crew  for  the  purpose  of  navigating 
[149]  the  said  ship  or  vessel,  and  workmen  and  others  to  assist  in  laying  down  the 
said  cable;  and  also  should  and  would,  at  the  like  expense  (unless  prevented  as  afore- 
said), provide  and  place  on  board  the  said  ship  or  vessel,  to  the  satisfaction  of  the 
defendant,  his  executors  and  administrators,  proper  and  sufficient  breaks  and  rollers 
in  ordei-  that  the  said  cable  might  be  properly  paid  out ;  and  should  and  would  to 
the  extent  of  6001.  pay  the  expense  of  insuring  the  .said  cable  to  the  amount  of 
60,0001  ;  and  should  and  would,  at  the  like  expense  (unless  prevented  as  aforesaid), 
if  so  required  bv  the  defendant,  his  executors  or  administrators,  place  on  board  from 
the  said  Morden's  Wharf  any  further  quantity  of  submarine  telegraphic  cable,  not 
exceeding  in  weight  forty  tons,  which  the  defendant,  his  executors  and  administrators, 
should  require  ;  and  should  and  would  (unless  prevented  as  aforesaid),  do  and  perform 
all  the  several  acts  thereinafter  covenanted  to  be  performed  by  him  the  plaintiff,  and 
have  the  said  ship  fullv  equipped  in  all  respects,  and  ready  for  sea,  at  the  Nore,  on  or 
before  the  15th  of  July  then  next ;  and  further  that  he  the  plaint  ff  should  and  would, 
as  soon  as  the  said  ship  or  vessel  should  be  ready  for  sea  at  the  Xore  as  aforesaid, 
unless  prevented  as  aforesaid,  cause  the  same  to  proceed  with  the  said  cable  or  cables 
on  board,  as  the  case  might  be,  to  Cape  Tabague,  on  the  northern  coast  of  Africa  ; 
and  should  and  would,  at  such  expense  as  aforesaid  (unless  prevented  as  aforesaid), 
with  all  convenient  dispatch,  proceed  to  pay  out  and  lay  down  the  said  African  and 
Sardinian  cable  from  the  said  Cape  Tabague,  or  as  near  thereto  as  might  be  practicable, 
to  Cape  Spartivento,  in  the  island  of  Sardinia,  or  as  near  thereto  as  might  be  prac- 
ticable;  and  should  and  would,  at  his  own  expense,  provide  all  steam-tugs  and  other 
vessels  necessary  for  laying  down  the  said  cable  as  last  aforesaid;  [150]  and  also 
should  and  would  (unless  prevented  as  aforesaid),  according  to  the  directions  in  writing 
of  the  defendant,  his  executors  or  administrators,  either  discharge  the  other  cable 
thereinafter  mentioned  either  at  Cape  Spartivento  or  Cape  Tabague,  as  the  defendant, 
his  executors  or  administrators,  should  by  writing  under  his  or  their  hand  or  hands 
direct,  and,  if  no  such  direction  should  be  given,  then  at  the  said  Cape  Tabague ;  and 
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should  and  would  with  all  convenient  speed  after  the  said  African  and  Sardinian 
cahle  should  have  heen  laid  down  (unless  prevented  as  aforesaid),  lay  down  the  said 
other  cable  from  and  to  such  places  and  in  such  dii-ection  as  the  defendant,  his  executors 
or  administrators,  should  by  writing  under  his  or  their  hands  direct  or  require,  and 
for  such  a  sum  of  money  as  should  be  agreed  upon  between  the  plaintifi' and  the  defen- 
dant, his  executors  or  administrators,  before  the  said  ship  or  vessel  should  sail  from 
the  Nore  ;  and  should  and  would,  at  the  like  expense,  provide  all  steam-tugs  and  other 
vessels  necessary  for  so  doing :  And  it  was  in  and  by  the  said  indenture  provided 
always  that,  if  the  plaintiff  should  (unless  prevented  as  aforesaid  j  make  default  in 
having  the  said  ship,  with  the  said  cable  or  cables  on  board,  as  the  case  might  be,  at 
the  Nore,  fully  equipped  and  readj'  for  sea  on  or  before  the  said  15th  of  July  then 
next,  the  defendant,  his  heirs,  executors,  or  administrators,  should  be  at  liberty  to 
retain  from  any  moneys  payable  by  him  or  them  under  the  covenants  for  that  purpose 
thereinafter  contained,  as  and  for  liquidated  damages  in  respect  of  such  default,  the 
sum  of  2001.  per  week,  and  after  that  rate  for  any  period  less  than  a  week  during 
which  such  default  should  continue  ;  but  the  power  of  the  defendant,  his  executors  or 
administrators,  to  demand  and  enforce  payment  of  the  said  sum  by  way  of  liquidated 
damages,  and  to  deduct  and  retain  [151]  the  same  as  aforesaid,  should  be  without 
prejudice  to  the  right  of  the  defendant,  his  executors  or  administrators,  to  exercise 
any  other  powers  or  remedies  which  the  defendant,  his  executoi's  or  administi'ators, 
should  possess  or  be  entitled  to,  either  at  law  or  in  equity,  by  virtue  of  those  presents 
or  the  bond  thereinafter  referred  to  for  enforcing  the  completion  of  the  works  thei'ein- 
before  covenanted  to  be  done,  or  for  indemnifying  or  compensating  himself  or  them- 
selves for  the  damage  or  injury  occasioned  to  him  or  them  by  reason  of  such  default : 
And  by  the  said  indenture,  for  the  consideration  therein  mentioned,  the  defendant  did 
further,  for  himself,  his  heirs,  executois  and  administrators,  covenant  with  the  plaintiflf, 
his  executors  and  administrators,  in  manner  following,  that  is  to  say,  that  he  the 
defendant,  his  heirs,  executors,  and  administrators,  should  and  would,  subject  to  such 
rights  of  deduction  therefrom  as  thereinbefore  mentioned,  pay  the  plaintiff,  his  executors 
and  administrators,  the  sum  of  .50001.  stei'ling  by  the  instalments  and  at  the  times  next 
thereinafter  mentioned,  that  is  to  say,  the  sum  of  10001.,  part  thereof,  on  or  before 
the  expiration  of  seven  days  after  the  arrival  of  the  said  ship  or  vessel  alongside  Morden's 
AVharf  aforesaid,  the  sum  of  20001.,  further  part  thereof,  on  or  before  the  expiration 
of  twerity-one  days  after  the  said  ship  should  have  arrived  alongside  Morden's  Wharf 
aforesaid,  and  the  sum  of  20001.,  the  remainder  thereof,  when  and  so  soon  as  the  said 
ship  should  put  to  sea  from  the  Nore,— one-half  of  the  said  last  mentioned  sum  to  be 
paid  in  cash,  and  the  other  half  thereof  l\v  the  defendant,  his  executors  or  adminis- 
trators, accepting  a  bill  of  exchange  at  three  months'  date,  to  lie  drawn  upon  him  or 
them  by  the  plaintiff,  his  executors  or  adniinistratois  ;  and,  fuither,  that  he  the  defen- 
dant should  and  would,  on  or  before  the  expiration  of  twenty-one  days  from  the  time 
when  [152]  the  said  Sardinian  and  African  cable  should  have  been  so  laid  down  as 
aforesaid,  deliver  or  cause  to  be  delivered  to  the  plaintiff,  his  executors  or  adminis- 
trators, or  his  or  their  nominee  or  nominees,  500  paid-up  shares  in  the  Mediterranean 
Submarine  Electric  Telegraph  Company,  of  101.  each  :  and,  further,  that  he  the  defen- 
dant, his  executors  or  administrators,  if  he  or  they  should  lequire  the  plaintiff  to  lay 
down  the  said  other  cable  as  aforesaid,  should  and  would  pay  to  the  plaintiff,  his 
executoi'S  or  administrators,  the  sum  which  might  be  so  agreed  upon  as  aforesaid  for 
his  so  doing,  on  or  before  the  expiration  of  twenty-one  days  from  the  time  of  the  said 
last-mentioned  cable  having  been  so  laid  down  :  And  it  was  thereby  agreed  and  declared 
that,  for  the  true  performance  of  the  covenants  by  the  plaintiff  thereinbefore  contained, 
and  for  securing  any  penalties  which  he  might  incur  under  these  presents,  the  plaintiff 
and  two  responsible  sureties  should,  wifhin  ten  days  from  the  execution  of  those  presents, 
give  and  execute  to  the  defendant,  his  executors  and  administrators,  a  bond  in  the  penal 
sum  of  50001.,  and,  for  the  due  performance  of  the  covenants  on  the  part  of  the  defen- 
dant thereinbefoi'e  contained,  the  defendant  and  two  responsible  sureties  should, 
within  ten  days  from  the  execution  of  those  pn'S'-.nfs,  give  and  execute  to  the  plaintiff,  his 
executors  and  administrators,  a  bond  in  the  penal  sum  of  50001.  :  and  it  was  in  and 
by  the  said  indenture  piovided  always  and  thereby  expressly  agreed  and  declared 
that  the  said  bonds  so  to  be  given  as  aforesaid  should  not  in  any  manner  prejudice 
or  affect  the  respective  rights  or  liabilities  of  the  plaintiff,  his  heirs,  executors,  and 
administrators,  and  of  the  defendant,  his  heirs,  executors,  or  administrators,  under 


20  C.  B.  (N.  S.)  153.  ROBERTS    r.   BRETT  1063 

or  by  virtue  of  these  presents  :  General  averment  of  performance  by  the  plaintiff, 
and  also  that  he  was  ready  and  willing,  according  to  the  terms  of  the  said  [153] 
contract,  to  bring  the  said  ship  alongside  the  said  Morden's  Wharf  for  the  pur- 
poses in  the  said  contract  mentioned  ;  bat,  before  the  time  arrived  for  doing  so 
according  to  the  terms  of  the  said  contract,  the  defendant  refused  to  perform  the  said 
contract  on  his  part,  and  dispensed  with  the  said  vessel  being  brought  alongside  the 
said  wharf :  Breach,  that  the  defendant  did  not  nor  would  stow  or  allow  to  be  stowed 
on  board  the  said  ship  the  said  African  and  Sardinian  cable,  and  the  said  other  cable, 
or  either  of  them,  or  any  part  thereof,  but  wholly  refused  so  to  do,  and  therein  made 
default,  and  wholly  and  absolutely  refused  to  perform  the  said  contract  on  his  part ; 
and  by  reason  of  the  premises  the  plaintiff  lost  the  benefit  of  the  payment  and  shares 
that  he  would  otherwise  have  obtained,  and  the  profits  and  advantages  that  would 
ha\e  accrued  to  him  if  the  contract  had  been  performed  by  the  defendant ;  and  that 
the  defendant  caused  the  said  African  and  Sardinian  cable  to  be  stowed  on  board  a 
certain  ship  or  vessel  other  than  the  plaintiff's,  and  thereby  broke  his  said  contract 
with  the  plaintiff,  and  thereby  discharged,  prevented,  and  hindered  the  plaintiff  from 
fully  and  completely  performing  the  same  on  his  part  and  behalf :  Further  breach, 
that  the  defendant  did  not  within  ten  days  from  the  execution  of  the  said  indenture, 
or  at  anj'  time,  give  and  execute  to  the  plaintiff,  nor  did  he  within  the  said  period  of 
ten  daj'S,  or  at  any  time,  procure  two  responsible  persons,  or  any  responsible  person 
or  persons,  as  sureties  or  surety  on  his  behalf,  to  give  and  execute,  nor  did  the  defen- 
dant and  two  responsible  persons,  nor  did  two  responsible  persons,  or  any  responsible 
persons  or  person,  as  sureties  or  surety  on  behalf  of  the  defendant,  then  or  at  any 
time  give  or  execute  to  the  plaintiff  a  bond  or  bonds  in  the  penal  sum  of  50001.  for 
the  due  performance  by  the  defendant  of  the  other  covenants  [154]  on  his  part  to 
be  performed  in  the  said  nidenture  contained,  as  by  his  said  covenant  in  that  behalf 
he  agreed  to  do  ;  and  the  defendant  therein  wholly  failed  and  made  default :  Special 
damage. 

The  defendant  pleaded, — first,  except  as  to  so  much  of  the  declaration  as  relates 
to  the  not  giving,  executing,  or  procuring  a  bond  or  bonds,  that  the  plaintiff  did  not 
at  his  own  expense  procure  a  suitable  ship  or  vessel  within  the  terms  and  meaning 
of  the  said  contract  in  that  behalf,  and  place  the  same  alongside  the  said  Morden's 
Wharf  ready  to  take  on  board  the  said  African  and  Sardinian  cable,  as  alleged, — 
secondly,  except  as  aforesaid,  that  the  plaintiff  did  not  at  his  like  expense  rig,  complete, 
fit  out,  provide,  and  provision  the  said  ship  or  vessel,  as  alleged — thirdly,  except  as 
aforesaid,  that  the  plaintiff  was  not  ready  and  willing,  at  his  like  expense,  to  obtain 
and  provide  and  pay  such  officers  and  crew  for  the  purpose  of  navigating  the  said  ship 
or  vessel,  and  such  workmen  and  others  to  assist  in  laying  down  the  said  cable,  as 
alleged, — fourthly,  except  as  aforesaid,  that  the  plaintiff  did  not  within  ten  days  from 
the  day  of  the  ex"ecution  of  the  said  indenture  (such  ten  days  expiring  before  the  said 
15th  of  .luly,  1855,  and  before  the  time  when  the  plaintiff'  placed  the  said  ship  so 
provided  bv  him  alongside  the  said  Morden's  Wharf),  or  at  any  time,  give  and  execute, 
nor  did  he 'within  such  ten  days,  or  at  any  time,  procure  two  responsible  persons  or 
any  responsible  person  as  sureties  or  surety  on  his  behalf,  to  give  and  execute,  nor 
did  two  responsible  persons,  nor  did  any  responsible  person,  as  such  sureties  or  surety 
for  the  plaintiff,  then  or  at  any  time  give  and  execute  to  the  defendant,  his  executors 
and  administrators,  a  bond  or  bonds  in  the  penal  sum  of  50001.,  for  the  due  perform- 
ance by  the  plaintiff'  of  the  other  covenants  by  the  plaintiff  in  the  said  uidenture 
contained,  and  for  [155]  securing  anv  penalties  which  he  the  plaintiff  might  nicur 
under  the  said  indenture,  according  to  the  meaning  and  effect  of  the  .said  indenture, 
—fifthly,  as  to  the  breach  of  covenant  by  the  defendant  so  excepted  as  aforesaid, 
payment  into  court  of  Is.  ,      ,  -r.,      r       ^i. 

Issues  were  joined  on  the  first,  second,  third,  and  fifth  pleas.  The  fourth  was 
demurred  to,  on  the  ground  that  "  the  matter  therein  set  forth  did  not  amount  to 
a  condition  precedent  to  the  plaintiff's  right  to  recover."  Upon  the  argument  of  the 
demurrer,  the  court  of  Common  Pleas  gave  judgment  for  the  defendant:  see  lb  O.  ±5. 
561  The  issues  of  fact  were  tried  before  Cockburn,  C.  J.,  at  the  sittings  in  London 
Trinity  Term,  1858,  when  the  jurv  after  found  for  the  plaintiff',  damages  23001. 

Upon  error,  the  court  of  Exchequer  Chamber  affirmed  the  judgment  of  the  court 
of  Common  Pleas  upon  the  demurrer  (6  C.  B.  X.  S.  611);  whereupon  the  defendant 
brought  a  writ  of  error  in  parliament. 
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The  case  was  argued  before  the  House  by  Bovill,  Q.  C,  Massey  Dawson,  and 
Beasley,  for  the  plaintiff;  and  by  Mellish,  Q.  C,  and  Horace  Lloyd  for  the  defendant. 

For  the  plaintiff'  it  was  insisted  that  the  giving  of  the  bond  by  him  within  the  ten 
days  was  not  a  condition  precedent  to  his  right  to  maintain  an  action  for  the  breach 
of  the  contract  on  the  defendant's  part,  the  stipulation  as  to  the  giving  of  mutual 
bonds  being  wholly  distinct  from  and  independent  of  the  covenants  for  the  perform- 
ance of  the  contract  by  either  party,  and  going  only  to  a  part  of  the  consideration, 
and  one  the  breach  of  which  might  be  compensated  for  by  a  cross-action  ;  that  the 
first  instalment  of  the  50001.  might  in  the  contemplation  of  the  parties  have  been 
payable  before  the  time  arrived  for  the  giving  of  the  [156]  bonds  ;  and  that,  the 
interchange  of  the  bonds  being  concurrent  acts,  the  defendant  should  at  all  events 
have  averred  his  own  readiness  and  willingness  to  give  his  bond,  before  he  could 
complain  of  the  plaintiff's  failure  to  do  so :  and  the  following  authorities  were  cited, — 
Boon  v.  El/re,  1  H.  Bl.  273,  n.  ;  notes  to  Pardage  v.  Cole,  1  Wms.  Saund.  320  ;  Slavers 
V.  Curling,  3  N.  0.  355,  3  Scott,  740 ;  Campbell  v.  Jones,  6  T.  R.  570 ;  Mattock  v. 
Kingluke,  10  Ad.  &  E.  50,  2  P.  &  D.  343;  Clipsham  v.  Verlue,  5  Q.  B.  265; 
Kingdom  v.  Cox,  2  C.  B.  661 ;  Dicker  v.  Jackson,  6  C.  B.  103;  Tarrabochia  v.  Hickie, 

1  Hurlst.  &  N.  183. 

For  the  defendant  it  was  insisted  that  the  giving  of  the  bond  by  the  plaintifi'  was  a 
condition  precedent  to  his  right  to  sue  the  defendant  for  the  non-performance  of  any 
of  the  covenants  in  the  agreement  contained  on  his  part :  and  liochsler  v.  De  la   Tour, 

2  Ellis  &  B.  678,  and  Aiery  v.  Boivden,  5  Ellis  &  B.  714  (in  error,  6  Ellis  &  B.  953), 
were  referred  to. 

Lord  Westbury,  C.  My  Lords, — The  question  on  this  appeal  is,  whether,  having 
regard  to  the  true  construction  and  intent  of  the  agreement  of  the  15th  of  May,  1855, 
the  stipulation  that  the  appellant  should  within  ten  days  after  the  date  and  execu- 
tion of  the  agreement  give  a  bond  with  sureties  for  the  due  performance  of  the 
covenants  on  his  part,  be  a  condition  the  previous  fulfilment  of  which,  unless  waived 
or  i-eleased,  was  necessary  to  enable  the  appellant  to  maintain  any  action  upon  the 
agreement. 

'1  he  case  has  been  learnedly  argued  at  the  Bar,  and  many  decisions  were  cited  : 
but  the  question  depends  on  simple  principles.  First,  having  regard  to  the  subject- 
matter  of  the  agieement  between  the  appellant  and  the  respondent,  who  was  the 
representative  of  a  com-[157]-pany,  it  is  reasonable  to  suppose  that  the  company,  who 
were  about  to  intrust  the  appellant  with  the  laying  down  of  a  very  valuable  telegraphic 
cable,  should  require  from  the  appellant  security  for  the  due  fulfilment  of  his  contract ; 
and  the  requisition  that  the  bond  should  be  given  within  ten  days,  is  sufficient  to 
shew  that  it  was  intended  to  precede  any  material  action  under  the  agreement.  I  he 
appellant,  indeed,  contends  that,  if  he  had  Ijrought  the  "Cornwall"  frigate  or  some 
other  suitable  vessel  alongside  Morden's  Wharf  on  the  day  of  the  date  of  the  agree- 
ment, or  the  next  day,  the  sum  of  10001.  would  have  been  payable  to  him  by  the 
respondent  within  a  week  afterwards  ;  and  thus  he  insists  that  a  material  part  of  the 
contract  might  have  been  performed  before  the  expiration  of  the  ten  days  allowed 
for  the  bond  ;  and  that  therefore  the  giving  of  the  bond  is  not  a  condition  precedent. 
I  cannot  think  that  any  such  great  expedition,  if  it  was  possible,  was  contemplated 
by  the  parties,  or  that  the  appellant  was  bound  to  act  with  any  such  rapidity.  His 
engagement  is,  that  he  will  forthwith,  at  his  own  expense,  procure  the  "  Cornwall " 
frigate,  or  some  other  suitable  ship  or  vessel,  for  the  purpose  required.  The  word 
"  forthwith  "  does  not  necessarily  imply  that  this  was  to  be  done  by  the  appellant 
before  he  had  received  the  bond  of  the  respondent  and  his  sureties,  that  is,  before 
the  expiration  of  the  ten  days.  But,  if  the  appellant  had  brought  a  suitable  vessel 
alongside  the  wharf  so  expeditiously  as  to  have  entitled  himself  to  the  sum  of  10001., 
and  had  received  that  sum  (which  must  be  the  hypothesis)  within  ten  days,  and 
before  the  time  for  giving  his  bond  expired,  I  should  not  have  thought  that  it  affected 
his  liability  to  give  the  bond  within  the  appointed  time. 

It  is  urged  that,  in  the  state  of  things  supposed,  the  10001.  might  not  have  been 
paid  as  stipulated,  and  so  (.158J  a  breach  of  covenant  by  the  respondent  might  have 
occurred  within  the  ten  days.  If  it  did,  I  should  still  be  of  opinion  that  the  appellant 
was  bound  to  give  or  tender  his  bond  to  the  respondent  within  the  prescribed  time. 
The  right  to  have  the  security  of  two  responsible  sureties  for  the  performance  of  the 
appellant's  co\enant  was  a  veiy  material  thing  to  the  respondent's  company,  and  of 
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the  essence  of  the  contract :  and  I  do  not  think   it  could  be  aftected  bv  anything 
voluntarily  done  by  the  appellant  within  the  ten  days. 

It  was  also  contended  by  the  appellant,  that  the  covenants  to  give  the  bonds  by 
the  appellant  and  respondent  respectively  were  mutual  covenants  dependent  the  one 
on  the  other,  and  that  there  was  no  default  by  the  appellant  until  that  instant  of  time 
at  which  there  was  a  like  default  by  the  respondent:  and  that  the  respondent,  being 
in  a  like  default,  could  not  defend  himself  by  pleading  the  default  of  the  appellant. 
But  I  fear  that  this  is  not  the  true  meaning  and  effect  of  the  contract.  The  engage- 
ments to  give  the  bonds  are  not  entered  into  in  consideration  one  of  the  other:  but 
the  fulfilment  of  his  own  engagement  by  each  of  the  parties  is  a  necessary  preliminary 
to  his  right  to  recover  on  the  agreement.  It  is  the  true  intent  and  object  of  the 
agreement  that  each  party  should  find  security  within  the  time  prescribed.  If  this  be 
not  done  by  either  party,  both  may  be  in  effect  released  ti'om  the  contract,  which  may 
fall  to  the  ground  :  but  neithei-  party  can  i-ecover  for  breach  of  the  contracts  in  the 
agreement,  unless  he  has  performed  this  precedent  obligation. 

I  therefore  move  your  Lordships  that  the  judgment  of  the  court  below  be 
affirmed. 

Lord  Lr.anworth.  My  Lords,— I  think  that  the  judgment  of  the  House  ought 
to  be  for  the  defendant  in  [159]  error  1  agree  with  the  opinions  of  the  learned 
judges  that  the  giving  of  the  bond  must  have  been  intended  to  be  a  condition  precedent 
to  any  right  of  action  for  breach  of  any  of  the  covenants  contained  in  the  indentui-e. 
On  any  other  hypothesis  the  bond  would  be  useless  No  doubt,  as  there  was  a  covenant 
by  each  party  with  the  other  to  give  a  bond  with  sureties  within  ten  days,  if  default 
was  made  in  giving  a  bond,  a  right  of  action  would  accrue  for  breach  of  that  covenant, 
but  such  an  action  could  produce  no  fruit  to  the  paity  recovering  in  it.  If  brought 
before  breach  of  any  of  the  other  covenants,  it  could  only  result  in  nominal  damages. 
If  brought  after  a  breach,  no  damages  could  be  recovered  except  such  as  would  have 
been  recoverable  in  an  action  founded  on  the  breach  itself.  It  would  give  no  right 
against  any  sureties,  the  obtaining  of  which  right  was  the  sole  object  of  the  bond. 

It  was  argued  that  the  circumstance  that  the  bonds  were  to'  be  given,  not  immedi- 
ately, but  withni  ten  days,  was  inconsistent  with  the  h^'pothesis  of  a  condition  pre- 
cedent. A  breach,  it  was  suggested,  might  occur  within  the  ten  days,  and  so  a  right 
of  action  might  accrue  before  any  bond  need  have  been  given.  This  does  not  appear 
to  me  inconsistent  with  the  hypothesis  of  a  condition  precedent.  Probably  the  parties 
knew  that  practically  no  breach  could  occur  within  the  ten  days.  But,  even  if  that  is 
not  so,  the  party  injured  by  a  breach  of  covenant  within  ten  days,  might,  by  giving 
his  bond,  put  himself  in  a  condition  to  sue  for  the  breach  ;  for  it  would  certainly  be 
no  answer  on  the  part  of  the  defendant  sued  for  the  breach  to  say  that  he  had  not 
gi\en  his  bond.  Suppose,  for  instance,  the  plaintiff  had  on  the  day  of  the  date  of  the 
indenture  moored  a  proper  ship  alongside  Morden's  Wharf,  but  that,  after  the  e.xpini- 
tion  of  seven  [160]  days,  the  defendant  had  refused  to  pay  him  10001.,  the  plaintiff,  if 
be  had  given  a  proper  bond  with  sureties  to  the  defendant,  would  then  have  been  in  a 
condition  to  manitain  an  action  for  breach  of  covenant  against  the  defendant,  whether 
he  had  or  had  not  given  a  proper  bond  to  the  plaintiff.  But  it  was  argued  that,  even 
assuming  the  giving  of  the  bonds  to  be  conditions  precedent,  still  they  must  be  treated 
as  mutual  and  dependent  conditions,  and  that  the  defendant,  who  had  given  no  bond 
to  the  plaintiff,  could  not  insist  on  the  want  of  such  a  bond  from  him. 

I  do  not  feel  the  force  of  this  argument.  There  is  nothing  in  the  indenture  making 
it  obligatory  on  either  party  to  apply  to  the  other  for  his  bond.  By  giving  the  required 
bond,  the  party  givmg  it  puts  hmiself  in  a  condition  of  enforcing,  if  he  should  think 
fit,  the  perforrnance  of  the  covenants.  But  if  neithei'  party,— as  was  the  case  here,— 
gave  any  bond,  neithei'  party  could  sue  for  any  breach  of  covenant.  This  was  the 
opinion  of  the  courts  below ;  and  in  that  view  of  the  ease  I  concur. 

Lord  Chklji.sfokd.  My  Lords,— I  agree  with  the  decision  of  the  court  of 
Exchequer  Chamber,  affirming  the  judgment  of  the  court  of  Common  Pleas.  The 
question  is  whether  the  fourth  plea  is  an  answer  to  the  action,  or,  m  other  words, 
whether  the  giving  of  the  bond  by  the  plaintiff  was  a  condition  precedent  to  his 
rio-ht  to  recover  damages  from  the  defendant  for  his  non-fulfilment  of  his  part  of  the 
agreement. 

The  only  parts  of  the  agreement  necessary  to  be  noticed  are,— first,  the  covenants 
of  the  plaintiff  that  he  would  forthwith,  at  his  own  expense,  procure  the  "Cornwall 

C.  P.  XXII.— 34* 
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frigate,  or  some  other  suitable  ship  or  vessel,  and  should  and  would  stow  or  cause  to 
be  stowed  on  board  the  said  ship  or  vessel  the  submarine  telegraphic  [161]  cable  which 
was  150  miles  in  length  or  thereabouts,  and  was  then  at  Morden's  Wharf,  East  Green- 
wich, and  should  do  various  acts  in  fitting  out  and  provisioning  the  ship  or  vessel 
and  providing  efficient  officers  and  crew,  and  should  and  would  do  and  perform  all 
the  several  acts  thereinafter  covenanted  to  be  performed  by  him  the  plaintiflT,  and 
have  the  said  ship  fully  equipped  in  all  respects  and  ready  for  sea  at  the  Nore  on 
or  before  the  15th  of  July  then  next, — secondly,  the  covenants  of  the  defendant 
to  pay  to  the  plaintiff  50001.  by  the  instalments  and  at  the  times  thereinafter 
inenti'oned,  that  is  to  say,  the  sum  of  10001.  on  or  before  the  expiration  of  seven 
days  after  the  arrival  of  the  said  ship  or  vessel  alongside  Morden's  Wharf  aforesaid, 
the  sum  of  20001.  on  or  before  the  expiration  of  twenty-one  days  after  the  said  ship 
should  have  arrived  alongside  Morden's  Wharf  aforesaid,  and  the  sum  of  20001,  the 
remainder  thereof,  when  and  so  soon  as  the  said  ship  should  put  to  sea  from  the  Nore, 

and,  lastly,  the  stipulation  for  mutual  bonds,  in  these  tei'ms  ;  "And  it  is  hereby 

agreed  and  declared  that,  for  the  true  performance  of  the  covenants  by  the  plaintilT 
hereinbefore  contained,  and  for  securing  any  penalties  which  he  may  incur  under  these 
presents,  the  plaintiff"  and  two  responsible  sureties  shall  within  ten  days  from  the 
execution  of  these  presents  give  and  execute  to  the  defendant  a  bond  in  the  penal  sum 
of  50001.  ;  and  for  the  due  performance  of  the  covenants  on  the  part  of  the  defendant 
hereinbefore  contained,  the  defendant  and  two  responsible  sureties  shall  within  ten 
days  from  the  execution  of  these  presents  give  and  execute  to  the  plaintiff"  a  bond  in 
the  penal  sum  of  50001." 

'1  he  learned  counsel  for  the  plaintiff'  argued  that  the  covenant  on  the  part  of  the 
plaintiff"  to  give  the  bond  could  not  be  intended  to  be  a  condition  precedent,  [162] 
because  he  was  forthwith  bound  to  procure  the  ship  or  vessel,  so  that  he  was  to  do 
an  act  before  the  ten  days  had  expired  within  which  the  bond  was  to  be  given  ;  and, 
also,  that  the  defendant  having  covenanted  to  pay  the  plaintiff  10001.  on  or  before 
the  expiration  of  seven  days  after  the  arrival  of  the  ship  or  vessel  at  Morden's  Wharf, 
and  the  money  being  appointed  to  be  paid  on  a  day  which  might  happen  before  the 
expiration  of  the  ten  days  within  which  the  bond  was  to  be  given,  the  giving  of  the 
bond  could  not  be  a  condition  precedent,  according  the  first  rule  upon  the  subject 
of  dependent  and  independent  covenants  laid  down  in  the  notes  to  Pordai/e  v.  Cole, 
1  AVms.  Saund.  320.  They  also  contended  that  the  case  fell  within  the  third  rule 
stated  in  those  notes,  as  it  was  a  covenant  going  only  to  part  of  the  consideration, 
the  breach  of  which  might  be  paid  foi'  in  damages. 

Those  rules  are  not  proposed  for  the  purpose  of  absolutely  determining  the  depend- 
ence or  independence  of  covenants  in  all  cases ;  but  merely  as  furnishing  a  guide  to 
the  discovery  of  the  intention  of  the  parties.  For,  as  Lord  Kenyon  said,  in  Porter  v. 
Shepherd,  6  T.  R.  668,  "conditions  are  to  be  construed  to  be  either  precedent  or 
subsequent,  according  to  the  fair  intention  of  the  parties,  to  be  collected  from  the 
instrument ;  and  technical  words  (if  there  be  any  to  encounter  such  intention)  should 
give  way  to  that  intention." 

Now,  what  may  fairly  be  considered  to  have  l.ieen  the  intention  of  the  parties, 
upon  the  whole  scope  and  object  of  the  deed  in  question  1  Putting  the  agreement 
into  a  short  form,  it  amounts  to  this: — The  defendant  says  to  the  plaintiff", — "In 
con.side ration  of  your  doing  certain  acts,  and  giving  me  a  bond  with  sureties  to  secure 
the  performance  of  your  covenants  to  do  those  acts,  I  will  pay  you  a  sum  of  50001 , 
and  give  you  a  bond  with  sureties  to  secure  the  paj-ment."  [163]  And  the  plaintiff', 
on  the  other  hand,  covenants  to  do  the  acts  and  to  give  the  bond,  in  consideration  of 
the  performance  by  the  defendant  of  the  covenants  on  his  part  to  be  performed. 
Upon  this  short  summary  of  the  deed,  there  could  scarcely  be  a  doubt  that  either 
party  might  refuse  to  perform  his  part  of  the  agreement  until  he  was  secured  by  the 
bond  of  the  other. 

But  the  counsel  for  the  plaintiff  say  that  the  particular  teims  of  the  deed  shew 
that  this  could  not  be  the  intention.  In  particular,  they  lay  great  stress  on  the  word 
"forthwith"  in  the  plaintiff"'s  covenant  to  procure  the  vessel,  which  they  interpreted 
to  mean  "immediately":  and  they  urged  this  as  a  proof  that  the  giving  the  bonds 
could  not  be  meant  to  be  conditions  precedent,  because  this  act  of  the  plaintiff"  must 
necessarily  have  been  done  befoi'e  the  expiration  of  the  ten  days,  to  the  last  moment 
of  which  the  defendant  was  at  liberty  to  delay  the  execution  of  the  bond.     And  they 
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also  insisted  upon  the  clause  for  paj-ment  by  the  defendant  of  10001.  before  the  expira- 
tion of  seven  days  after  the  arrival  of  the  vessel  at  Morderi's  Wharf,  which  mitrht  have 
happened  within  the  ten  days,  and  therefore  they  argued  that  the  case  in  Iroth  these 
respects  was  within  the  tii'st  rule  in  the  notes  to  Fordage  v.  Cole. 

It  appears  to  me  that  too  great  force  was  attributed  to  the  word  "  forthwith  "  in 
the  agreement,  and  that  all  that  was  meant  by  it  was,  that  the  plaintiff  was  without 
delay  or  loss  of  time  to  procure  a  suitable  vessel  for  receiving  the  telegraphic  cable  ; 
and,  to  quicken  his  diligence,  the  defendant  covenanted  to  pay  him  10001.  within 
se\eu  days  after  the  arrival  of  the  vessel  at  Morden's  Wharf.  Out  of  regard  to  his 
own  interests,  too,  the  plaintiff  would  use  all  expedition  in  commencing  the  peiformance 
of  the  agreement,  becau.se,  unless  he  had  the  vessel,  with  the  cable  on  [164]  board, 
equipped  and  ready  for  sea  by  the  1.5th  of  July,  he  would  have  been  liable  to  pay 
2001.  per  week  for  his  default.  I  think  the  plaintiff  could  not  have  been  compelled 
to  take  a  single  step,  nor  to  incur  the  smallest  expense  towards  procuring  the  vessel, 
till  he  was  secured  by  having  the  defendant's  bond  ;  and  that,  if  he  chose  to  proceed 
without  having  this  security,  everything  he  did  was  at  his  own  peiil.  If  the  defendant 
wished  to  obtain  the  plaintiff's  piogress  within  the  ten  days,  he  might  have  executed 
and  delivered  his  bond,  and  then  he  would  have  performed  all  that  was  required  of 
him  till  the  first  instalment  of  the  50001.  became  due. 

It  is  a  strong  circumstance  indicative  of  the  intention  of  the  parties  that  the 
stipulations  with  respect  to  the  mutual  bonds  should  be  conditions  precedent,  that 
these  stipulations  follow  all  the  covenants  entered  into  on  both  sides,  and  that  they 
are  agreed  and  declared  to  be  given  for  the  true  performance  of  the  covenants  therein- 
befoi'e  contained.  They  are  obviously  intended,  therefore,  to  be  mutual  securities  for 
the  perfoimance  of  all  the  covenants  by  each  of  the  parties  respectively.  This,  I  think, 
takes  away  all  ground  for  saying  that  the  covenants  for  giving  the  bonds  go  only  to 
part  of  the  consideration,  and  that  a  breach  of  them  may  be  paid  for  in  damages. 
Though,  strictly  speaking,  they  enter  into  and  form  part  of  the  consideration  on  both 
sides,  yet  they  extend  to  the  whole  of  the  covenants  contained  in  the  deed,  and  are 
an  essential  and  vital  part  of  the  agreement  between  the  paities.  Nor  is  it  easy  to 
see  how  a  breach  of  them  could  be  compensated  in  damages,  or  what  estimate  could 
be  formed  of  the  measure  of  damages  foi-  their  non-fulfilment. 

I  do  not  think  that  an3'thing  in  favour  of  the  plaintiff  can  be  made  of  the  circum- 
stance of  the  defendant  not  having  given  his  bond.  It  appears  to  me  that  the  [165] 
mutual  default  of  the  paities  had  the  effect  of  virtually  putting  an  end  to  the  agree- 
ment, because  neither  of  them  was  in  a  situation  to  insist  upon  performance  by  the  other. 

A  supposed  case  was  put  at  the  Bar,  of  the  plaintiff,  after'  the  ten  days  had  expired 
without  his  bond  having  been  given,  going  on  to  perform  his  covenants,  and  after- 
wards, in  an  action  to  recover  the  amount  stipulated  to  be  paid  by  the  defendant, 
l)eing  met  by  a  plea  of  the  non-performance  of  the  condition  precedent.  I  have  no 
difficulty  in  saying  that,  in  such  a  case,  the  party  who  may  avail  himself  of  the  non- 
performance of  a  condition  precedent,  but  who  allows  the  other  side  to  go  on  and 
perfoi-m  the  subsequent  stipulations,  has  waived  his  right  to  insist  upon  the  unperformed 
condition  precedent  as  an  answer  to  the  action. 

Looking  to  the  whole  of  the  deed,  I  am  satisfied  that  it  was  the  intention  of  the 
parties  that  each  should  receive  from  the  other  a  bond  as  a  security  for  the  perform- 
ance of  the  covenants,  before  either  was  bound  to  proceed  to  perform  any  of  the 
stipulations  contained  in  the  deed. 

For  these  reasons,  I  think  the  judgment  of  the  Exchequer  Chamber  ought  to  be 
affirmed. 

Judgment  affirmed. 

[166]    [I-^  THE  House  of  Lords.] 

T.\PLiNG  *'.  Jones.     March  16th,  1865. 

[S.  C.  11  H.  L.  C.  290;  11  L.  K.  1:54-1  (with  note).] 

1.  The  right  to  an  antient  light,  since  the  Prescription  Act,  2  &  3  W.  4,  c.  71,  is  a 
matter  positivi  juris,  and  no  longer  rests  upon  the  presumption  of  a  grant:  it  is 
a  right  which  becomes  after  an  enjoyment  without  interruption  for  twenty  years 
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ahsolute  and  indefeasible,  and  therefore  cannot  be  lost  or  defeated  by  a  subsequent 
temporary  intermission  of  enjoyment,  not  amounting  to  abandonment ;  nor  is  it 
liable  to  be  affected  or  prejudiced  by  any  attempt  to  extend  it  beyond  that  which, 
having  been  enjoyed  uninterruptedly  during  the  required  period,  is  declared  by  the 
statute  to  be  not  liable  to  be  defeated. — li.  The  owner  of  a  building  does  not  "  exceed 
the  limits  of  his  right "  by  opening  new  windows  therein,  overlooking  his  neighbour's 
land.  The  only  remedy  in  the  power  of  the  adjoining  owner  is,  to  build  on  his 
own  land,  and  so  to  shut  out  the  oHensive  window.  But,  in  doing  this,  he  cannot 
lawfully  obstruct  antient  lights. — 3.  A.  was  possessed  of  premises  which  originally 
consisted  of  three  storeys,  with  one  antient  window  in  each  storey.  He  altered 
the  windows  in  the  two  lower  storeys,  but  so  as  to  make  them  both  occupy  a  portion 
of  the  old  apertures,  retaining  the  window  in  the  third  storey  unaltered.  He  also 
built  two  additional  storeys,  in  each  of  which  he  opened  a  new  window.  After 
these  alterations  were  completed,  B.,  who  was  erecting  new  premises  upon  the  site  of 
Ijuildings  which  he  had  pulled  down,  built  up  a  wall  to  such  a  height  as  to  obscure 
the  whole  of  the  lights  in  A.'s  building, — it  being  impossible  (as  stated  in  a  special 
case)  foi'  B.  to  obstructor  block  up  A.'s  upper  windows,  without  also  obstructing  or 
blocking  up  the  portion  of  the  windows  wlaich  occupied  the  position  of  the  antient 
windows,  or  to  obstruct  them  in  a  manner  more  convenient  (to  B.)  than  by  building 
up  the  wall  as  it  was  built.  After  B.'s  wall  was  finished,  A.  eaused  the  altered 
windows  in  his  building  to  be  restored  to  their  original  state,  and  the  new  windows 
in  the  two  uppei'  storeys  to  be  blocked  up,  and  then  called  upon  B.  to  pull  down 
his  wall,  and  so  to  restore  his  (A.'s)  premises  to  their  former  light  and  air ;  and, 
upon  his  refusal  to  do  so,  biought  an  action  for  obstructing  and  continuing  the 
obstruction  of  his  antient  lights:— Held  by  the  House  of  Lords, — affirming  (but 
on  a  different  ground)  the  judgment  of  the  courts  below,  and  overruling  Bcni^Iiaw  v. 
Beun,  18  Q.  B.  112,  and  HnkMnrms  v.  Copesfake,  8  C.  B.  (N.  S.)  102,  in  error,  9  C.  B. 
(N.  S.)  Sfi3, — that  the  obstruction  of  A.'s  antient  lights  was  unlawful. 

This  was  an  action  for  obstructing  and  keeping  obstructed  certain  lights  of  the 
plaintiff  on  the  west  side  of  a  warehouse  No  107  Wood  Street,  Cheaj^side,  in  the 
City  of  London. 

The  first  count  of  the  declaration  stated  that,  at  and  during  all  the  times  therein- 
after mentioned,  the  plaintiff  (Jones)  was  and  still  is  lawfully  possessed  of  a  messuage 
and  buildings  in  which  there  were,  and  still  of  right  ought  to  be,  divers  antient 
windows  through  which  the  light  and  air  ought  of  right  to  have  entered,  and  until 
the  committing  of  the  grievances  by  the  defendant  (Tapiing)  as  thereinafter  mentioned 
did  enter,  and  still  of  right  ought  to  enter  into  the  said  messuage  and  buildings,  for 
the  more  wholesome  use  and  occupation  of  the  same :  yet  that  the  defendant  wrong- 
fully and  injuriously  built,  erected,  and  raised,  [167]  and  kept  and  continued  a  certain 
wall,  building,  and  erections  near  to  the  said  windows ;  by  reasons  of  which  pi-emises 
the  light  and  air  were  and  are  hindered  and  prevented  from  coming  and  entering  into 
or  through  the  said  windows  into  the  said  messuage  and  buildings  of  the  plaintitl',  and 
the  said  messuage  and  buildings  had  been  and  were  thereby  rendered  dai'k,  close,  and 
unwholesome,  and  less  tit  and  commodious  for  haliitation,  and  greatly  deteriorated 
in  value. 

The  second  count  stated  that  the  plaintiff' was  possessed  of  a  messuage  with  certain 
windows  through  which  at  the  times  of  the  committing  of  the  grievances  thereinafter 
mentioned  the  light  and  air  of  right  ought  to  have  entered  without  the  obstruction 
thereinafter  mentioned ;  and  that  the  defendant  wrongfully  kept  and  continued 
opposite  and  near  to  the  said  windows  a  certain  wall  upon  a  close  in  the  occupation  of 
the  defendant,  in  such  manner  as  to  obstruct  and  impede  the  entrance  of  light  and 
air  which  of  right  ought  to  have,  and  but  for  the  said  acts  of  the  defendant  would 
have,  entered  the  said  windows,  although  before  the  said  obstruction  complained  of 
the  defendant  was  requested  by  the  plaintiff'  to  remove  the  said  obstruction  ;  and  that 
all  things  had  been  done  and  happened  and  existed,  and  all  times  had  elapsed,  to 
entitle  the  plaintiff"  to  have  the  said  obstruction  removed  by  the  defendant ;  whereby 
the  said  messuage  of  the  plaintiff'  was  and  is  deteriorated  in  value,  and  became  less 
useful  for  occupation.     Claim,  10001. 

The  defendant  pleaded, — first,  not  guilty, — secondly,  to  the  first  count,  that  the 
plaintiff'  was  not  nor  is  lawfully  possessed  of  a  messuage  and  buildings  in  which  there 
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were  ;ind  still  of  light  ought  to  be  antietit  windows  or  an  antient  window  through 
which  the  light  and  air  ought  of  right  to  have  entered  and  did  enter,  and  still  of 
right  ought  to  enter,  in  manner  and  form  [168]  as  in  that  count  alleged, — thirdly,  to 
the  last  count,  that  the  plaintifl'  was  not  possessed  of  a  messuage  with  windows  or  a 
window  through  which  the  light  and  air  of  right  ought  at  either  of  the  said  sevei'al 
times  when,  itc,  to  have  entered  without  the  obstruction  therein  mentioned,  in  maimer 
as  in  that  count  alleged.     Issue  thereon. 

The  cause  came  on  for  trial  before  Cockburu,  C.  J.,  at  the  sittings  in  London  after 
Hilary  Term,  1859,  when  a  verdict  was  by  consent  found  for  the  plaintift'  for  the 
damages  claimed  in  the  declaration,  subject  to  the  following  case : — 

The  plaintiff  (Jones)  is  a  wholesale  dealer  in  silk,  and  carries  on  his  business  at 
Xos.  107,  108,  and  109,  Wood  Street,  Cheapside.  The  plaintifl'  had  for  several  years 
prior  to  1857  carried  on  his  business  at  Nos.  108  and  109  Wood  Street;  but  he 
acquired  possession  of  the  premises  Xo.  107  Wood  Street,  for  the  first  time,  in  1857, 
having  become  the  purchaser  of  them  in  the  month  of  July  in  that  year.  Up  to  the 
time  when  the  plaintiff  acquired  posses.sion  of  the  said  premises  No-  107,  they  were 
used  and  occupied  as  a  public-house,  known  by  the  sign  of  the  Magpie  and  Pewter 
Platter,  and  were  and  are  in  a  line  with  and  next  adjoining  to  Nos.  108  and  109. 
The  said  premises  Nos.  107,  108,  and  109  abut  on  the  rear  or  west  side  thereof  upon 
the  east  side  of  certain  premises  fronting  in  Gresham  Street  West,  and  therein 
numbered  1  to  8, — hereinafter  called  "  the  Gresham  Street  property."  In  the  year 
1852,  the  plaintiff  pulled  down  his  premises  No.  108  and  101)  Wood  Street,  which 
were  then  old  and  dilapidated  houses,  and  erected  on  their  site  new  warehouses.  In 
doing  so  he  altered  the  position  and  enlarged  the  dimensions  of  the  windows  previously 
existing,  increased  the  height  of  the  building,  and  set  back  the  rear  or  back  line  of 
those  warehouses. 

A  model  (numbered  1)  was  admitted  to  represent,  [169]  for  the  purposes  of  this 
case,  the  position  of  the  windows  and  lights  in  the  west  side  of  Nos.  108  and  109 
Wood  Street,  in  the  year  1852,  immediately  before  they  were  rebuilt  as  aforesaid,  as 
well  as  the  windows  and  lights  of  the  Magpie  and  Pewter  Platter,  No.  107  :  and  it 
was  admitted,  for  the  purposes  of  this  case,  that  the  windows  shewn  by  such  model 
in  the  Magpie  and  Pewter  Platter  were  antient  windows,  and  that  the  owners  or 
occupiers  for  the  time  being  of  the  Magpie  and  Pewter  Platter  were  then  and  up 
to  July,  1857,  entitled  to  such  access  of  light  and  air  as  shewn  by  the  model.  The 
model  also  shewed  the  position  and  height  of  the  east  wall  of  the  Gresham  Street 
property  at  the  same  period. 

The  defendant  ^Tapling),  who  is  a  carpet-warehouseman,  on  the  23rd  of  July, 
1852,  was  tenant  of  the  said  Gresham  Street  property,  and  now  holds  the  same  under 
a  lease  for  a  terra  of  eighty-one  years,  since  granted  to  him.  In  or  about  the  year 
1856,  the  defendant  pulled  down  the  buildings  then  standing  on  the  Gresham  Street 
property,  in  order  to  erect  thereon  a  warehouse. 

The' plaintiff  (Jones),  in  July,  1857  immediately  after  his  purchase  of  No.  107 
Wood  Street,  made  alterations  iii  it,  by  lowering  the  fir.st  and  second  floors  so  as  to 
make  them  correspond  with  his  adjoining  new  warehouses  Nos  108  and  109,  and  by 
lowering  two  of  the  windows  in  such  floors  so  as  to  suit  the  new  position  of  the  floors. 
One  of  the  lowered  windows  was  about  one  foot  longer  than  before,  and  the  other 
about  the  same  size  as  the  old  one ;  and  both  occupied  parts  of  the  old  apertures. 
The  small  window  on  the  first  floor  shewn  in  the  model  No.  1  was  blocked  up.  The 
plaintifl' also  built  two  additional  storeys  to  No.  107,  in  the  first  of  which,  viz.  the 
fourth  storey  of  the  premises,  he  put  out  a  new  window  ;  and  in  the  fifth  or  attic 
storey  he  placed  a  window  extend  [170]-ing  across  the  entire  width  of  the  building. 
Time,  new  windvws  and  liyhts  were  so  situated  that  it  teas  impossibh  for  the  oumn  of  the 
Gresham  Street  property  to  obstruct  or  Mock  them  without  also  obstructing  or  blocking  to  an 
equal  m  greater  extent  'that  portion  of  the  said  windows  and  lights  which  occupied  the  die  of 
the  said  antunt  uindows  in  No.  \01 . 

The  said  alterations  and  additions  in  No.  107  Wood  Street,  so  far  as  the  windows 
are  concerned,  were  completed  bv  the  plaintiff"  in  the  month  of  August,  1857. 

After  the  alterations  and  additions  to  No.  107  Wood  Street  had  been  so  completed, 
the  defendant  proceeded  to  erect  his  said  intended  warehouse  and  premises  on  the 
Gresham  Street  property,  and  built  up  the  eastern  wall  thereof  to  such  a  height  as  to 
obstruct  the  whole  of  the  windows  and  lights  of  No.  107  Wood  Street. 
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A  model  numbered  2  shewed  the  state  of  the  windows  and  h'ghts  in  the  plaintiflF's 
premises  Nos.  107,  108,  and  109  Wood  Street,  at  the  time  the  defendant  erected  his 
said  new  warehouse  and  premises :  and  it  also  shewed  the  eastern  boundary-wall  of 
the  defendant's  said  new  warehouse  and  premises.  Part  of  this  wall  is  the  eastern 
side  of  the  defendant's  warehouse,  and  the  residue  a  blank  wall  of  the  same  height, 
in  continuation  of  the  warehouse  wall.  The  new  upper  windows  of  No.  107  Wood 
Street  could  not  have  been  obstructed  in  a  more  convenient  manner  than  by  building 
up  a  wall  of  sufficient  height  on  the  defendant's  premises. 

On  the  8th  of  September,  1857,  the  following  letter  was  written  by  the  attorneys 
for  the  defendant  to  the  attorney  for  the  plaintiff',  and  received  by  the  latter  :  — 

"8th  September,  1857. 
"  Tapling  v.  Jones. 

"  Dear  Sir, — Our  client  claims  the  right  to  erect  his  [171]  warehouse  in  any  manner 
he  thinks  proper,  without  being  inteifered  with  by  Mr.  Jones.  You  are  aware  that, 
when  Jones  erected  his  present  warehouse,  in  1854,  he,  much  to  the  annoyance  of  our 
client,  put  out  the  present  windows  in  the  back-front  of  Nos.  108  and  109  Wood 
Street.  At  the  time  he  did  so,  he  was  cautioned  that,  when  Mr.  Tapling  re  built  his 
warehouse  (which  he  then  contemplated  doing),  these  windows  would  be  all  built 
against.  We  cannot  conceive  upon  what  ground  Mr  Jones  claims  to  interfere  with 
our  client's  building.  He  has  no  rights  or  easements  of  any  kind  over  Mr.  Tapling's 
property.  " 

"  Jones  V.  Tapling  (first  suit). 

"  As  this  motion  was  ordered  to  stand  ovei-  until  November,  we  do  not  care  to  be 
troubled  about  the  matter  now,  but  will  furnish  you  with  all  the  information  you  are 
entitled  to,  in  due  course.  You  appear  to  think  that  Mr.  Jones  may  do  anything  he 
likes,  but  that  Mr.  Tapling  must  not  do  anything  without  his  (Mr.  Jones's)  permission. 
Mr.  Jones  has  during  the  present  month  put  out  additional  windows  overlooking  our 
client's  property.  This  he  had  no  right  to  do  ;  and  wc  object  to  their  remaining,  and 
shall  assuredly  take  measures  to  block  them  up.  "  L.vngley  &  Gibbon." 

Whilst  the  said  eastern  wall  of  the  defendant's  warehouse  and  premises  was  in 
course  of  erection,  the  following  correspondence  passed  between  Mr.  Llovd,  the  attorney 
for  the  plaintiff,  and  Messrs.  Langley  &  Gibbon,  the  attorneys  for  the  defendant : — 

"16th  October,  1857. 
"  Messrs.  Langley  &  Gibbon.  Dear  Sirs, — My  client,  Mr.  Jones,  finds  that,  not- 
withstanding the  various  proceedings  taken  by  him  to  prevent  Mr.  Tapling  from 
building  against  him  and  darkening  his  lights,  he  still  continues  to  do  so,  and  is  raising 
a  wall  in  Flying  [172]  Horse  Court  to  a  much  greater  height  than  the  former  ones 
complained  of :  and  he  desires  me  to  require  of  him  to  desist  from  his  conduct,  and  to 
inform  you,  as  solicitors  to  Mi'.  Tapling,  that  he  will  consider  the  same  as  an  aggrava- 
tion of  the  injury  he  is  sustaining,  and  will  apply  to  the  court  to  restrain  him  in  his 
proceedings,  and  to  be  ordered  to  pull  down  such  wall,  so  as  not  to  further  darken  his 
premises.  "  Herbert  Lloyd." 

"17th  October,  1857. 
"  H.  Lloyd,  Esq.  Dear  Sir, — On  the  8th  of  September  last,  we  wrote  you  in 
effect  as  follows,  viz.  that  our  client  Mr.  Tapling  claimed  the  right  to  erect  his  ware- 
house in  any  manner  he  thought  proper,  without  being  interfered  with  by  Mr.  Jones. 
You  are  aware  that,  when  Mr.  Jones  erected 'his  present  warehouse,  in  18.54,  he,  much 
to  the  annoyance  of  our  client,  put  out  the  present  windows  in  the  back-front  of 
Nos.  108  and  109  Wood  Street.  At  this  time,  he  (Mr.  Jones)  was  cautioned  that, 
when  our  client  re-built  his  warehouse  (which  he  then  contemplated),  these  windows 
would  be  all  built  against.  We  deny  that  your  client  has  any  rights  or  easements 
whatever  over  Mr.  Tapling's  property.  With  lespect  to  No.  107  Wood  Street,  we 
gave  you  notice  at  the  time  Mr.  Jones  was  making  the  alterations  and  additions, 
about  a  month  or  six  weeks  since  that  Mr.  Tapling  objected  to  the  additional  windows 
overlooking  his  property,  and  that  Mr.  Jones  had  no  right  to  put  them  out.  We 
further  informed  you  that  our  client  would  take  measures  to  block  them  out. 

"Langley  &  Gibbon." 
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"19th  October,  1857. 
"Jones  V.  Tapling. 

"Messrs.  Langley  &  Gibbon.  Dear  Sirs,— I  need  not  enter  into  a  discussion  with 
you  upon  the  conduct  of  the  defendant,  which  now  accounts  for  the  placing  [173] 
the  tarpaulings  in  the  way  they  were.  My  client  has  all  along  warned  the  delendant 
against  impednig  his  lights  :  and  the  defendant  will  have  to  answer  for  the  same.  I 
now  require  him  to  discontinue  the  wall  he  has  erected  at  the  back  of  my  client's 
premises,  and  to  pull  down  the  same ;  and  inform  you  that  1  have  laid  papers  before 
counsel  to  prepare  a  bill  in  Chancery  for  an  injunction  to  restrain  him  from  further 
pursuing  the  injurious  course  he  has  been  pursuing,  and  that  the  defendant  may  be 
ordered  to  pull  down  the  same.  With  i-egard  to  the  caution  you  allude  to,  my  client 
denies  it  in  the  strongest  terms,  and  states  that  Mr.  Tapling  never  made  any  objection 
till  it  was  (if  any)  made  through  yon,  and  has  stated  that  he  would  not  have  acted  as 
he  has,  but  for  Mr.  Jones  refusing  to  let  him  his  house  No.  110  Wood  Street. 

"Herbert  Lloyd." 

"26th  October,  1857. 
"  Tapling  and  Jones. 

"  H.  Lloyd,  Esq.  Dear  Sir, — As  we  have  already  informed  you,  our  client  claims 
the  right  to  erect  his  warehouse  in  any  manner  he  pleases,  without  being  interfered 
with  by  Mr.  Jones.  We  deny  that  your  client  has  any  ground  to  object  to  what  Mr. 
Tapling  has  done  or  is  now  doing.  We  are  prepared  to  meet  any  proceedings  you 
may  institute.  .  "  Langley  &  G-ibbon."" 

The  said  eastern  wall  of  the  defendant's  new  warehouse  and  premises  was  com- 
pleted by  the  end  of  October,  1857.  Shortly  before  the  4th  of  February,  1858, 
the  plaintifi",  by  the  advice  of  counsel,  caused  the  altered  windows  in  No.  107  Wood 
Street,  to  be  restored  to  their  original  state,  and  the  new  windows  in  the  upper  storey 
to  be  blocked  up.  The  mode  in  which  such  new  windows  have  been  blocked  up  has 
been,  by  filling  up  the  spaces  with  brick-work. 

[174]  On  the  4th  of  February,  1858,  the  attorney  for  the  plaintiif  addressed  to 
the  defendant  a  letter  of  which  the  following  is  a  copy  :  — 

"Mr.  Tapling.  Sir, — Mr.  Hugh  Jones  has  consulted  me  upon  the  wall  you  have 
(contrary  to  repeated  warnings)  thought  proper  to  erect  at  the  back  of  his  premises 
in  Wood  Street,  whereby  the  admission  of  light  and  air  to  his  house  No.  107  in  that 
street  has  been  almost  entirely  obstructed.  In  order  that  there  may  not  exist  even 
the  shadow  of  a  pretence  for  your  continuing  such  obstruction,  Mr.  Jones  has  blocked 
up  and  abandoned  any  lights  respecting  which  thei'e  might  exist  the  slightest  question: 
and  he  now  requires  you  to  pull  down  such  wall  and  restore  his  said  premises  to  their 
former  light  and  air :  and  I  have  to  inform  you  that,  unless  you  comply  with  this 
requisition  within  ten  days  from  this  date,  an  action  and  other  proceedings  will  be 
commenced  against  you  to  aliate  such  obstruction,  and  to  recover  from  you  damages 
for  the  same,  and  for  any  continuance  thereof.  "  Herbert  Lloyd." 

To  this  letter  the  defendant's  attorneys  on  the  6th  of  February,  1858,  sent  the 
following  reply  : — 

"  Tapling  ami  Jones. 

"  H.  Lloyd,  Esq.  Dear  Sir, — Mr.  Tapling  has  handed  us  your  letter.  In  reply 
thereto,  we  have  to  state  that  we  advised  our  client  he  had  an  undoubted  right  to 
build  the  wall  complained  of  in  your  letter  of  the  4th  instant,  and  this  right  was 
incident  to  his  property,  and  wholly  independent  of  Mr.  Jones's  position,  or  his  interest 
in  No.  107  Wood  Street.  But,  assuming  such  not  to  be  the  case,  it  is  quite  clear 
the  wrongful  acts  done  by  Mr.  Jones  compelled  our  client  to  build  the  walls  as  he  has 
done.  In  erecting  them  he  has  expended  a  lai'ge  sum  of  money,  and  has  planned  his 
warehouse  accordingly.  All  the  woi'ks  connected  with  [175]  our  client's  building 
adjoining  Mr.  Jones's  premises,  including  fire-proof  floors,  iron  columns,  girders,  and 
other  expensive  works,  except  only  internal  finishing,  have  been  completed  some  weeks 
past.  We  would,  therefore,  with"  the  utmost  confidence  submit  that  anything  your 
client  may  do  will  not  entitle  him  to  call  upon  ours  to  alter  in  any  way  the  present 
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walls  or  structure :  and  we  have  to  inform  you  that  we  shall  resist  any  proceedings 
you  may  institute.  In  forming  an  opinion  upon  this  matter,  you  will  hear  in  mind 
that  it  was  the  wrongful  acts  of  Mr.  Jones  which  compelled  our  client  to  take  the 
course  he  has  done,  thereby  entailing  additional  expense  in  the  erection  of  his 
warehouse.  "  Langley  &  Gibbon." 

The  defendant  refused  to  remove  the  said  eastern  wall  of  his  warehouse  and 
premises  or  any  pait  of  it;  and  it  still  remains  as  represented  in  Model  No.  2. 

The  court  was  to  be  at  liberty  to  draw  any  inference  of  fact  from  the  above  state- 
ment which  they  should  think  a  jury  might  properly  have  dr-awn  (a). 

The  question  for  the  opinion  of  the  court  was,  whether  the  plaintifi'  was  entitled 
to  recover  in  respect  of  the  obstruction  of  light  and  air  complained  of.  If  they 
should  be  of  opinion  that  he  was  so  entitled,  then  the  verdict  for  the  plaintiff  was  to 
stand,  and  the  damages  to  be  reduced  to  40s.  If  they  should  think  that  the  plaintiff 
was  not  so  entitled,  then  the  verdict  entered  for  the  plaintiff  was  to  be  set  aside,  and 
a  verdict  entered  for  the  defen  'ant. 

The  case  was  argued  in  the  court  of  Common  Pleas,  before  Erie,  C.  J.,  Williams,  J  , 
Byles,  J.,  and  Keating,  J.  ;  and,  after  time  taken  to  consider,  the  learned  judges, 
[176]  in  Michaelmas  Term,  1861,  delivered  their  judgments  seriatim.  The  whole 
court  were  of  opinion,  upon  the  authority  of  Reniliaw  v.  Bfun,  18  Q.  B.  112,  and 
Hvtc/unsaii  v.  Copestahr,  8  C.  B.  (N.  S.)  102^  in  error,  9  C.  B.  (N.  S.)  863,  that,  inasmuch 
as  the  defendant  could  not  obstruct  the  new  lights,  as  he  had  a  right  to  do,  without 
at  the  same  time  obstructing  the  antient  lights,  he  was  justified  in  the  obstruction  of 
all :  but  they  ditfei'cd  in  opinion  as  to  the  defendant's  right  to  continue  the  obstruc- 
tion after  the  plaintiff  had  by  closing  his  new  and  usurped  lights  restored  his  premises 
to  their  original  state, — Erie,  C  J.,  and  Williams,  J.,  being  of  opinion  that  the  con- 
tinuance of  the  obstruction  was  not  justifiable,  and  Byles,  J  ,  and  Keating,  J.,  that  it 
was.  In  order,  however,  to  enable  the  parties  to  take  the  opinion  of  a  court  of  error, 
Keating,  J.,  withdrew  his  opinion,  and  judgment  was  siven  for  the  plaintifi':  see 
11  C.  B.  (N.  S.)  283. 

The  case  was  argued  before  the  Exchequer  Chamber  at  the  sittings  after  Trinity 
Term,  1862,  before  Pollock,  C  B.,  Wightman,  .1.,  Crompton,  J.,  Martin,  B., 
Bramwell,  B.,  and  Blackburn,  J.  There  was  again  a  diffeience  of  opinion  :  but  the 
judgment  of  the  Common  Pleas  was  affirmed  :  see  12  C.  B.  (N.  S.)  826. 

The  defendant  below  then  bi'ought  error  to  the  House  of  Lords. 

The  Attorney-General  and  Archibald,  for  the  plaintiff  in  error,  contended  that  the 
act  of  the  plaintiff  below  in  altering  and  enlarging  his  antient  lights  justified  the 
defendant  below  in  erecting  the  obstruction,  as  the  only  way  in  which  he  could  protect 
himself  against  the  usurpation  of  a  new  easement ;  and  that,  the  erection  of  the  obstruc- 
tion being  lawful  at  the  time,  its  continuance  after  the  plaintiff  below  had  restored 
his  windows  to  their  original  condition,  was  not  unlawful.  [177]  The  following 
authorities  were  referred  to.  Upon  the  first  point, — Luttrel's  caxe,  4  Co.  Rep.  86  a. ; 
Clierrimgtmi  v.  Ahney,  2  Vern.  646  ;  Dmujal  v.  JFthon,  2  Wms.  Saund.  175;  Martin  v. 
Gobtc,  i  Campb.  322  ;  Chandler  v.  Thom^json,  3  Campb.  80;  Cotterell  v.  Griffiths,  4  Esp. 
N.  P.  C.  69;  Daniel  v.  Ni^ih,  11  East,  372;  Baker  v.  Ilirhanlson,  4  B.  &  Aid.  .579; 
Bright  v.  JFalker,  1  C.  M.  &  R.  211;  Thomas  v.  Thomas,  2  C.  M.  &  R.  34,  5  Tyrwh. 
804 ;  Garritt  v.  Sharp,  3  Ad.  &  E.  325,  4  Nev.  (fe  M.  834 ;  Blanchard  v.  Bridges,  4  Ad. 
&  E.  176,  179,  5  Nev.  &  M.  567  ;  Eenshaw  v.  Bean,  18  Q.  B.  112;  IFilsmi  v.  Townend, 
1  Dr.  &  Sm.  324;  Cooper  v.  Hubtmek,  30  Beavan,  160,  7  Jurist,  N.  S.  457  ;  Hutchinson 
V.  Copeslake,  8  C.  B.  (N.  S.)  102,  in  error,  9  C.  B,  (N.  S.)  863  ;  JVeatlmiey  v.  Jloss, 
1  Hem.  &  Mil.  349 ;  Com.  Dig.  Adion  upon  the  Case  for  Nuisance  (C.) ;  Gate  on  Ease- 
ments, 3rd  edit.  497.     Upon  the  second  point, — Moore  v.  Rawson,  3  B.  &  C.  332, 

5  D.  &  R.  234  ;  Liggins  v.  Inge,  7  Bingh.  682,  5  M.  &  P.  712  ;  Stokoe  v.  Singers,  8  Ellis 

6  B.  31  ;  Gale  on  Easements,  3rd  edit.  483,  484,  500. 

Sir  Hugh  Cairns,  Q.  C,  and  Cleasby,  Q.  C,  for  the  defendant  in  error,  were  not 
called  upon. 

Lord  Westbury,  C.  By  the  3rd  section  of  the  statute  2  &  3  W.  4,  c.  71,  intituled 
"An  Act  for  shortening  the  time  of  prescription  in  certain  cases,"  it  is  enacted  that, 

(a)  As  to  the  meaning  of  this  reservation,  see  the  observations  of  Blackburn,  J., 
Channel!,  B.,  and  Bramwell,  B.,  in  Bidlen  v.  Sharp,  Law  Rep.  1  C.  P.  116,  120,  122. 
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"  when  the  access  and  use  of  light  to  and  for  any  dwelling-house,  workshop,  or  other 
building,  shall  have  been  actually  enjoyed  therewith  for  the  full  period  of  twenty 
years  without  interruption,  the  right  thereto  shall  be  deemed  absolute  and  indefeasible, 
any  local  usage  or  custom  to  the  contrary  notwithstanding,  unless  it  shall  appear  that 
the  same  was  enjoyed  by  [178]  some  consent  or  agreement  expressly  made  or  given 
for  that  purpose  by  deed  or  writing." 

Upon  this  section  it  is  material  to  observe,  with  reference  to  the  present  appeal, 
that  the  right  to  what  is  called  an  antient  light  now  depends  upon  positive  enactment. 
It  is  matter  juris  positivi,  and  does  not  require,  and  therefore  ought  not  to  be  rested 
on,  any  presumption  of  grant  or  fiction  of  a  licence  having  been  obtained  from  the 
adjoining  proprietor.  Wiitten  consent  or  agreement  may  be  used  for  the  purpose  of 
accounting  for  the  enjoyment  of  the  servitude,  and  thereby  preventing  the  title  which 
would  otherwise  arise  from  uninterrupted  user  or  possession  during  the  requisite  period. 
This  observation  is  material,  because  I  think  it  will  he  found  that  error  in  some  decided 
cases  has  arisen  from  the  fact  of  the  courts  treating  the  right  as  originating  in  a 
presumed  grant  or  licence. 

It  must  be  observed  that,  after  an  enjoyment  of  an  access  of  light  for  twenty  years 
without  interruption,  the  right  is  declared  by  the  statute  to  be  absolute  and 
indefeasible  ;  and  it  would  seem,  therefore,  that  it  cannot  be  lost  or  defeated  bv  a 
subsequent  temporary  intermission  of  enjoyment,  not  amounting  to  abandonment. 
Moreover,  this  absolute  and  indefeasible  right  which  is  the  creation  of  the  statute  is 
not  subjected  to  any  condition  or  quallHcation  ;  nor  is  it  made  liable  to  be  affected  or 
prejudiced  by  any  attempt  to  extend  the  access  or  use  of  light  beyond  that  which, 
having  been  enjoyed  uninterruptedly  during  the  required  period,  is  declared  to  be  not 
liable  to  be  defeated. 

Before  dealing  with  the  present  appeal,  it  may  be  useful  to  point  out  some 
expressions  which  are  found  in  the  decided  cases,  and  which  seem  to  have  a  tendency 
to  mislead.  One  of  these  expre.ssions  is  the  phrase  "right  to  obstruct."  If  my 
adjoining  neighbour  builds  upon  his  land,  and  opens  numerous  windows  [179]  which 
look  over  my  garden  or  my  pleasure-grounds,  I  do  not  acquire  from  this  act  of  my 
neighbour  any  new  or  other  right  than  I  before  possessed.  I  have  simply  the  same 
right  of  building  or  raising  any  erection  I  please  on  my  own  land,  unless  that  right 
has  been  by  some  antecedent  matter  either  lost  or  impaired ;  and  I  gain  no  new  or 
enlarged  right  by  the  act  of  my  neighbour. 

Again,  there  is  a'  other  form  of  words  which  is  often  found  in  the  cases  on  this 
subject,  viz.  the  phrase  "invasion  of  privacy,  Iw  opening  windows."  That  is  not 
treated  by  the  law  as  a  wrong  for  which  any  remedy  is  given.  If  A.  is  the  owner  of 
beautiful  gardens  and  pleasure-grounds,  and  B.  is  the  owner  of  an  adjoining  piece  of 
land,  B.  may  build  on  it  a  manufactory  with  a  hundred  windows  overlooking  the 
pleasure-grounds,  and  A.  has  neither  more  nor  less  than  the  right  which  he  previously 
had,  of  erecting  on  his  land  a  building  of  such  height  and  extent  as  will  shut  out  the 
windows  of  the  newly-erected  manufactory. 

If,  in  lieu  of  the  words  "  the  access  and  use  of  light  to  and  for  any  dwelling-house," 
in  the  3rd  section  of  the  statute,  there  be  read,  as  there  well  may  be,  "any  window 
of  any  dwelling-house, '  the  enactment  (omitting  immaterial  words)  will  run  thus,— 
"When  any  wnidow  of  a  dwelliiig-house  shall  have  been  actually  enjoyed  therewith 
for  the  full  period  of  twenty  years  without  interruption,  the  right  to  such  window 
shall  be  deemed  absolute  and  indefeasible." 

Suppose,  then,  that  the  owner  of  a  dwelling-house  with  such  a  window,  that  is, 
with  an  absolute  and  indefeasible  right  to  a  certain  access  of  light,  opens  two  other 
windows,  one  on  each  side  of  the  old  window,  does  the  indefeasible  right  become 
thereby  defeasible?  By  opening  the  new  windows  he  does  no  injury  or  wrong  in  the 
eye  of  the  law  to  his  neighbour,  who  is  [180]  at  liberty  to  build  up  against  them,  so  far 
as  he  possesses  the  right  of  so  building  on  his  land  :  but  it  must  be  remembered  that  he 
possesses  no  right  of  building  so  as  to  obstruct  the  antient  window  ;  for  to  that  extent 
his  right  of  building  was  gone  by  the  indefeasible  right  which  the  statute  has  conferred. 

Believing  this  to  be  the  sound  principle,  I  cannot  accept  the  reasoning  on  whidi 
the  decisions  in  Renslmw  v.  Bean,  18  Q.  B.  112,  and  Hutchinson  v.  Co])e'<take,  8  C.  B. 
(N.  8.)  102  (in  error,  9  C.  B.  N.  S.  86.3),  were  founded.  The  facts  in  those  two  cases 
were  not  exactly  the  same  as  in  the  present ;  for,  in  neither  was  any  antient  window 
preserved  unaltered  :  but  the  old  windows  had  been  enlarged,  and  new  ones  added, 
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in  which  state  of  things  it  was  held  that,  inasmuch  as  it  was  not  possible  for  the 
adjoining  proprietor  to  obstruct  the  new  windows,  and  the  excess  beyond  the  antient 
lights,  without  at  the  same  time  obstrnctirig  the  original  apertures,  the  owner  of  the 
house  with  those  windows  must  be  considered  as  having  lost  his  right  to  the  antient 
light ;  at  all  events  until  he  restored  his  house  to  its  original  condition. 

According  to  these  cases,  the  law  must  be  stated  thus  ; — If  the  owner  of  a  dwelling- 
house  with  antient  lights  open  new  windows  in  such  a  position  as  that  the  new  windows 
cainiot  be  conveniently  obstructed  by  an  adjoining  proprietor  without  obstructing  the 
old,  he  (the  adjoining  proprietor)  is  entitled  so  to  do,  at  all  events  so  long  as  the  new 
windows  remain.  Upon  examining  the  judgments,  it  will  be  seen  that  the  opening 
of  the  new  windows  is  treated  as  a  wrongful  act  by  the  owner  of  the  antient  lights, 
which  occasions  the  loss  of  the  old  i-ight  he  possessed  :  and  the  court  asks  whether  he 
can  complain  of  the  natural  consequence  of  his  own  act.  I  think  two  erroneous 
assumptions  are  invoh'ed  in  or  underlie  this  reasoning, — fii'st,  that  the  [181]  act  of 
opening  the  new  windows  was  a  wrongful  one, — and,  secondly,  that  such  wrongful  act 
is  sufficient  in  law  to  deprive  the  party  of  his  right  under  the  statute.  But,  as  I  have 
already  observed,  the  opening  of  the  new  windows  is  in  law  an  innocent  act ;  and  no 
innocent  act  can  destroy  the  existing  right  of  the  one  party,  or  give  any  enlarged 
right  to  the  other,  viz.  the  adjoining  proprietor. 

In  the  present  ease,  an  antient  window  in  the  plaintiff's  house  has  been  preserved 
and  T'emained  unaltered  during  all  the  alterations  of  the  building ;  and  the  access  of 
light  to  that  window  is  now  obstructed  by  the  appellant's  wall.  A  majority  of  the 
court  below  has  held  that  the  obstruction  was  justified  whilst  the  new  windows  which 
the  plaintiff  some  time  since  opened  remained,  but  was  not  justifiable  when  those  new 
windows  were  closed,  and  the  house,  so  far  as  regards  the  access  of  light,  was  restored 
to  its  original  state.  But,  on  the  plain  and  simple  principles  I  have  stated,  my  opinion 
is  that  the  appellant's  wall,  so  far  as  it  obstructed  the  access  of  light  to  the  respon- 
dent's antient  unaltered  window,  was  an  illegal  obstruction  from  the  beginning  ;  and 
I  have  great  diificulty  in  acceding  to  the  reasoning,  that  this  permanent  Iniilding  of 
the  plaintiff  in  error  was  a  legal  act  when  begun  and  completed,  but  has  subsequently 
become  illegal  through  a  change  of  purpose  on  the  part  of  the  defendant  in  error. 
On  such  a  principle,  the  person  who  opens  new  lights  might  allow  them  to  remain 
until  his  neighbour,  acting  legally  according  to  these  judgments,  has  at  great  expense 
erected  a  dwelling-house,  and  then,  by  abandoning  and  clo.sing  the  new  lights,  might 
require  his  neighbour's  house  to  be  pulled  down. 

I  think  the  judgment  ought  to  be  affirmed,  but  not  on  the  ground  or  for  the 
reasons  given  by  the  majority  of  the  judges  in  the  courts  below.  I  therefore  move 
[182]  youi'  Lordships  that  the  judgment  of  the  court  below  be  affirmed. 

Lord  Cranworth.  My  Lords, — The  question  raised  by  the  special  case  i.s, 
whether  the  plaintiff  in  error  was  justified  in  erecting  opposite  and  near  to  the  house 
of  the  defendant  in  error  a  building  which  prevented  the  access  of  light  and  air 
through  antient  windows  through  which  light  and  air  had  been  accustomed  to  pass 
to  the  house  in  question  without  interruption. 

Previously  to  the  erection  by  the  plaintiff  in  error  of  the  buildings  complained  of, 
the  defendant  in  error  made  exten.sive  altei'ations  in  his  house,  and  in  so  doing  opened 
new  and  enlarged  old  windows  :  and  it  was  not  disputed  that  the  plaintiff  in  error 
was  justified  in  obstructing  the  new  and  the  enlargements  of  the  old  windows.  He 
effected  this  obstruction  by  erecting  a  permanent  building  on  his  own  land,  so  near 
to  the  house  of  the  defendant  in  error  as  to  obstruct  the  whole  of  his  lights,  the  old  as 
well  as  the  new.  The  special  case  finds  as  a  fact  that  it  was  impossible  for  him  to 
obstruct  or  block  the  new  windows  without  at  the  same  time  obstructing  or  blocking 
that  portion  of  the  windows  and  lights  which  occupied  the  site  of  the  antient  windows  : 
and  his  counsel  argued,  on  the  authority  of  Benshaiu  v.  Bean,  18  Q.  B.  112,  that,  in 
these  circumstances,  he  had  a  right  to  erect  the  building  in  question. 

After  the  building  had  been  so  erected,  the  defendant  in  error  caused  the  altered 
windows  to  be  restored  to  their  original  state  ;  and  he  also  filled  up  with  brickwork 
the  spaces  occupied  by  the  new  windows  :  and,  having  done  this,  he  called  upon  the 
plaintiff  in  error  to  remove  the  building  which  thus  blocked  up  the  antient  and  only 
the  antient  windows.  This  ap-[183]-plication  was  not  complied  with,  and  thereupon 
the  defendant  in  error  brought  his  action  in  the  court  of  Common  Pleas  against  the 
plaintiff  in  error  for  obstructing  his  antient  lights. 
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At  the  trial  a  verdict  was  found  for  the  pkintifF  in  error,  subject  to  a  special  case, 
which  was  afterwards  argued  before  the  court  of  Common  Pleas  ;  and  that  court  being 
equally  divided  in  opinion,  the  junior  judge,  following  the  usual  practice,  withdrew 
his  opinion,  and  judgment  was  then  given  for  the  plaintift',  the  now  defendant  in  erroi-, 
according  to  the  opinions  of  what  was  thus  made  the  majority  of  the  court :  see  Jonex 
V.  TapUng,  1 1  C.  B.  (X.  S. )  283.  The  case  then  went  by  writ  of  error  to  the  Exchequer 
Chamber,  where  the  judgment  below  was  affirmed,  four  of  the  six  learned  judges  who 
heard  the  case  concuri-ing  in  opinion  with  the  court  of  Common  Pleas  in  favour  of 
the  defendant  in  error,  and  two  dis.senting :  see  TapUnr/v.  Jones,  12  C.  B.  (N.  S.)  826. 
The  case  was  then  brought  by  writ  of  error  to  this  House,  and  the  plaintiff  in  error 
was  heard  at  the  Bar.  We  did  not  call  upon  the  defendant  in  error  to  support  his 
case,  being  of  opinion  that  the  plaintiff  in  error  had  laid  no  ground  for  disturbing  the 
judgment  below  ;  though  our  opinion  was  not  founded  on  the  same  ground  on  which 
the  judges  below  seem  to  have  proceeded. 

The  case  raised  two  questions, — first,  whether  the  plaintiff  in  error  was  justified 
in  erecting  the  building  whereby  the  access  of  light  and  air  to  the  house  of  the  defen- 
dant in  error  was  obstructed, — secondly,  if  he  was,  then  whether  he  was  bound  to 
remove  it  after  the  windows  of  the  defendant's  house  had  been  restored  to  their 
antient  condition. 

Having  arrived  at  the  conclusion  that  the  plaintiff  in  error  had  no  right  to  erect 
the  building  complained  of,  the  second  question  does  not  arise  :  and  I  will  [184] 
therefore  proceed  to  state  shortly  the  grounds  on  which  my  opinion  rests. 

The  right  to  enjo.v  light  through  a  window  looking  on  a  neighbour's  land,  on 
whatever  foundation  it  might  have  rested  previou.sly  to  the  passing  of  the  2  &  .'5 
W.  4,  c.  71,  depends  now  on  the  provisions  of  that  statute.  The  3rd  section  enacts 
"  that,  when  the  access  and  use  of  light  to  and  for  any  dwelling-house,  workshop,  or 
other  building,  shall  have  been  actually  enjoyed  therewith  for  the  full  period  of 
twenty  years  without  interruption,  the  right  thereto  shall  be  deemed  alisolute  and 
indefeasible,  any  local  usage  or  custom  to  the  contrary  notwithstanding,  unless  it  shall 
appear  that  the  same  was  enjoyed  by  some  consent  or  agreement  expressly  made  or 
given  for  that  purpose  by  deed  or  writing." 

The  special  case  finds  that  the  windows  of  the  house  of  the  defendant  in  error, 
previously  to  the  alteration  made  by  him  in  1857,  were  antient  windows;  by  which 
we  must  understand  windows  through  which  he  had  enjoyed  access  of  light  and  air, 
without  interruption,  for  twenty  years.  His  right,  therefore,  to  that  light  was  by 
the  express  provision  of  the  statute,  ah.vAute  and  indefeasible.  It  is  not  disputed  that, 
when  the  plaintitt'  in  error  erected  his  wall,  he  obstructed  the  light  to  which  the 
defendant  in  error  was  entitled,  and  so  prevented  him  from  enjoying  what  the  statute 
declares  was  his  absolute  and  indefeasible  right. 

The  plaintiff  in  error,  in  justification  of  the  course  he  took,  relies  on  the  fact  that, 
before  he  raised  his  wall,  and  so  caused  the  obstruction  complained  of,  the  defendant 
in  error  had  made  material  alterations  in  his  house,  enlarging  the  old  windows  and 
adding  new  ones.  There  was  nothing  to  make  it  unlawful  for  the  plaintiff' in  error 
to  obstruct  the  access  of  light  to  these  [185]  new  windows,  and  to  so  much  of  the 
altered  old  windows  as  did  not  occupy  the  old  site  through  which  light  had  formally 
passed  ;  and,  as  it  was  impossible  to  do  this  without  at  the  same  time  obstructing  the 
light  which  had  previously  passed  through  the  old  windows, — so,  at  least,  we  must 
take  the  fact  to  be, — the  plaintiff  in  error  contends  that  he  had  a  right  to  obstruct 
the  whole. 

I  am  unable  to  comprehend  the  principle  on  which  such  a  claim  can  rest.  Where 
a  person  has  wrongfully  obstructed  another  in  the  enjoyment  of  an  easement,  as,  for 
instance,  by  building  a  wall  across  :i  path  over  which  there  is  a  right  of  way,  public 
or  private,  any  per-son  so  unlawfully  obstructed  mav  remove  the  obstruction  ;  and, 
if  any  damage  thereby  arises  to  him  who  wrongfully  set  it  up,  he  has  no  right  to 
complain.  His  own  wrongful  act  justified  what  would  otherwise  have  been  a  trespass. 
But  this  depends  entirely' on  the  circumstance  that  the  act  of  erecting  the  wall  was 
a  wrongful  act,  whereas  "the  opening  of  a  window  is  not  an  unlawful  act  Every  man 
may  open  any  number  of  windows  looking  over  his  neighbour's  land  :  and,  on  the 
other  hand,  the  neighbour  may,  by  building  on  his  own  land  within  twenty  years 
after  the  opening  of  the  windows,  obstruct  the  light  which  would  otherwise  reach 
them. 
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Some  confusion  seems  to  have  arisen  from  speaking  of  the  right  of  the  neighbour 
in  such  a  case  as  a  right  to  obstruct  the  new  lights.  His  right  is,  a  right  to  use  his 
own  land  by  building  on  it  as  he  thinks  most  to  his  interest :  and  if,  by  so  doing,  he 
obstructs  the  access  of  light  to  the  new  windows,  he  is  doing  that  which  aftbrds  no 
ground  of  complaint.  He  has  a  light  to  build  :  and,  if  he  thereby  obstructs  the  new 
lights,  he  is  not  committing  a  wrong.  But,  what  ground  is  there  for  contending 
that,  because  his  building  so  as  [186]  to  obstruct  a  new  light  would  afford  no  ground 
of  complaint,  therefore,  if  he  cannot  so  build  without  committing  a  trespass,  he  may 
commit  a  trespass?     I  can  discover  no  principle  to  warrant  any  such  inference. 

I  will  put  this  case : — Suppose  the  owner  in  fee-simple  of  close  A.  were  to  build 
a  house  at  the  edge  of  close  A.,  with  windows  overlooking  close  B.,  held  by  a  friend 
as  tenant  for  life,  who,  from  feelings  of  kindness,  would  not  object  to  the  opening  of 
the  windows  of  the  new  house.  At  the  end  of  twentj'  years,  he  would,  according  to 
the  3id  and  7th  sections  (a)  of  the  act,  have  acquired  an  absolute  and  indefeasible  right 
to  the  access  of  light  across  close  B.  It  surely  cannot  be  contended  that  the 
remainder-man,  because  he  could  not  otherwise  prevent  the  owner  of  the  house  from 
acquiring  this  right,  might,  before  the  expiration  of  twentj^  years  come  on  the  land 
of  the  tenant  for  life  and  there  erect  a  building  to  obstruct  the  light  of  the  new 
windows  !  And  yet  the  argument  of  the  plaintiff  in  error  must  go  this  length  :  for, 
there  is  no  difference  in  principle  between  a  trespass  on  the  soil  and  an\'  other 
trespass. 

In  the  case  now  under  discussion,  the  new  windows  were  opened  by  the  same 
person  who  had  a  right  to  the  access  of  light  through  the  old  windows:  but  this 
might  have  been  otherwise.  Suppose  the  owner  of  a  [187]  first  floor  not  to  be  the 
owner  of  the  second  floor,  and  that  the  owner  of  that  floor  should  open  a  window 
which  the  owner  of  the  adjoining  land  could  not  obstruct  without  at  the  same  time 
obstructing  the  antient  light  on  the  first  floor.  No  one,  I  suppose,  would  agree  that 
in  such  a  case  the  owner  of  the  land  overlooked  could  obstruct  the  antient  light. 
And  yet  I  can  see  no  difference  in  principle  l)etween  the  two  cases.  It  may  be  said 
that,  in  the  case  I  have  just  put,  the  owner  of  the  antient  light  was  in  no  default, 
and  could  not  be  affected  by  the  act  of  a  stranger.  But  neither  is  he  in  any  default 
when  he  opens  a  new  window  himself.  He  does  what  he  lawfully  may  do :  and,  if 
the  act  done  is  lawful,  I  do  not  understand  how  the  consequences  can  be  different 
when  it  is  the  act  of  a  stranger.  If,  after  the  owner  of  the  second  floor  had  opened 
a  new  window,  and  within  twenty  years,  the  owner  of  the  first  fioor  had  pui-chased 
the  second  floor,  -would  the  continuance  by  him  of  the  new  window  authorize  the 
neighbour  in  obstructing  the  old  light,  if  he  could  not  otherwise  olistruct  the  new 
one  1  This  will  hardly  be  contended.  So,  again,  suppose  the  owner  of  the  first  floor 
to  have  demised  the  second  floc)r  to  a  tenant,  and  that  he,  without  the  licence  of  his 
landlord,  opens  the  new  window.  This  might  entitle  the  landlord  to  complain  of  his 
tenant  as  having  been  guilty  of  waste :  but  it  can  hardly  be  contended  that  it  would 
justify  the  neighbour  in  obstructing  the  antient  light  enjoyed  by  the  landlord.  So, 
again,  if  the  landloi'd  had  given  his  permission  to  the  tenant  to  open  the  windows, 
I  cannot  see  anj'  difference  which  this  would  make  :  the  tenant  would,  quoad  hoc,  be 
unimpeachable  of  waste ;  but  it  would  be  lawful  to  the  landlord  to  give  such  a 
permission,  which  could  not  in  any  respect  affect  the  relative  rights  of  the  landlord 
and  his  neighbour. 

[188]  Suppose  the  owner  of  a  house  has  a  right  of  way  to  the  door  of  his  house, 
over  his  neighbonr's  land, — a  case  put  by  Blackburn,  J.,  in  his  judgment  (12  V.  B., 
N.  S.  ^^4.5), — the  argument  of  the  plaintiff  in  error  would  go  to  shew  that,  if  the 
owner  of  the  house  should  put  a  pane  of  glass  in  his  door,  his  right  of  way  would  or 
might  be  at  an  end ;  for  it  would  be  lawful  for  the  neighbour  to  obstruct  it  if  he 
could  not  otherwise  obstruct  the  light. 

(a)  The  7th  section  provides  "  that  the  time  during  which  any  person  otherwise 
capable  of  resisting  any  claim  to  any  of  the  matiers  before  mentioned  shall  have  been 
or  shall  be  an  infant,  idiot,  non  compos  mentis,  feme  covert,  or  tenant-for-life,  or 
during  which  any  action  or  suit  shall  have  been  pending,  and  which  shall  have  been 
diligentlv  prosecuted  until  abated  by  the  death  of  any  party  or  parties  thereto,  shall 
be  excluded  in  the  computation  of  the  periods  hereinbefore  mentioned,  except  only  in 
cases  where  the  right  or  claim  is  hereby  declared  to  be  absolute  and  indefeasible." 
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I  will  not,  however,  multiply  illustrations.  The  plain  piinciple  seems  to  me  to 
be  that  no  one  can  interfere  with  the  absolute  and  indefeasible  right  of  another, 
unless  where  such  interference  is  made  necessary  by  the  wrongful  act  of  the  partv 
possessing  the  right. 

I  do  not  attempt  to  disguise  from  myself  that,  unless  the  facts  of  this  case  can  be 
distinguished  from  those  in  Benshaw  v.  Bean,  IS  Q.  B.  112,  the  conclusion  at  which 
I  have  arrived  is  directly  at  variance  with  the  decision  of  the  court  of  Queen's  Bench 
in  that  case.  But  I  own  I  think  that  the  facts  there  were  substantially  the  same  as 
those  now  before  us ;  and  the  court  decided  there  that  the  obstruction  of  the  antient 
light  was  in  such  a  case  justifiable.  Lord  Campbell,  in  delivering  the  judgment  of 
the  court  in  that  case,  stated  that  the  court  did  not  proceed  on  the  ground  that 
the  plaintiff  whose  antient  lights  were  obstructed,  had  lost  the  right  which  he  had 
previously  enjoyed  of  having  light  and  air  through  such  portions  of  the  new  windows 
as  had  formed  portions  of  the  antient  windows.  But  his  lordship  added  :  "  If  by  the 
alterations  which  the  plaintiff  made  he  exceeded  the  limits  of  that  right,  and  so  put 
himself  into  such  a  position  that  the  excess  could  not  be  obstructed  by  the  defendant 
without  at  the  same  time  obstructing  the  former  right  of  the  plaintiff',  he  has  only 
himself  to  blame." 

[189]  The  observations  I  have  already  made  sufficiently  indicate  the  grounds  on 
which  I  cannot  assent  to  this  reasoning :  and,  unless  that  reasoning  be  sound,  the 
judgment  cannot  be  supported. 

The  case  of  Benshaw  v.  Bean,  16  Q.  B.  112,  was  followed  in  that  of  Hutchinson  v. 
Copestake,  not  only  in  the  court  of  Common  Pleas  (S  C.  B.  N.  S.  102),  where  the 
decision  of  the  court  of  Queen's  Bench  was  considered  to  be  binding,  but  also  in  the 
Exchequer  Chamber  (9  C.  B.  X.  S.  863),  though  some  of  the  judges  seem  to  have 
proceeded  on  the  special  facts  of  that  case.  It  is,  however,  the  duty  of  this  House, 
as  the  ultimate  court  of  appeal,  to  lay  down  the  law  on  what  are  considered  to  be 
correct  principles.  And,  though  we  should  be  slow  to  decide  contrary  to  the  decisions 
of  the  courts  of  Westminster  Hall,  w-here  they  have  been  long  received  and  acted  on, 
even  if  we  see  cause  to  question  the  grounds  on  which  they  were  supposed  to  rest, 
yet  no  such  consideration  ought  to  restrain  us  from  correcting  what  we  deem  to  have 
been  an  erroneous  decision  pronounced  only  thirteen  years  ago ;  more  especially  when 
we  have,  as  in  this  case,  the  opinions  of  two  very  learned  judges  expressing  their 
decided  dissent  from  it,  and  when  we  think  we  can  discover  in  the  judgments  of  the 
Chief  Juatice  of  the  Common  Pleas  and  of  Mr.  Justice  Williams,  great  doubts,  to  put 
it  no  higher,  of  the  soundness  of  the  decision  which  we  are  overruling. 
My  clear  opinion  is  that  the  judgment  below  ought  to  be  affirmed. 
LoKD  Chelmsford.  My  Lords, — I  agree  wdth  the  judgment  of  the  court  of 
Exchequer  Chamber,  but  on  different  grounds  from  those  on  which  it  proceeded. 

The  only  parts  of  the  special  case  which  are  necessary  to  be  noticed  are, — that, 
in  making  the  alterations  [190]  in  his  house,  which  originally  consisted  of  three 
storeys,  with  one  window  in  each  storey,  the  defendant  in  error  altered  the  windows 
in  the  two  lower  storeys,  but  so  as  to  make  them  both  occupy  part  of  the  old  apertures, 
and  retained  the  window  in  the  third  storey  unaltered,  and  built  two  additional 
storeys,  in  each  of  which  he  opened  a  new  window ;  that,  after  these  alterations  were 
completed,  the  plaintiff"  in  error,  who  had  previously  made  preparations  for  erecting  a 
warehouse  on  the  site  of  some  old  buildings  which  he  had  pulled  down,  built  up  a 
wall  to  such  a  height  as  to  obscure  the  whole  of  the  lights  in  the  building  of  the 
defendant  in  error,  it  being  impossible  (as  the  special  case  states)  for  the  plaintiff  in 
error  to  obstruct  or  block  up  the  upper  windows  without  obstructing  or  blocking  up 
the  portion  of  the  windows  or  lights  which  occupied  the  site  of  the  antient  windows. 
The  special  case  also  states  that  the  new  upper  windows  could  not  have  been  obstructed 
in  a  more  convenient  manner  (by  which  I  understand,  more  convenient  for  the  plaintiff 
in  error),  than  by  building  up  a  wall  of  sufficient  height  on  his  premises.  After  the 
wall  of  the  plaintiff  in  error  was  finished,  the  defendant  in  error  caused  the  altered 
windows  in  his  building  to  be  restored  to  their  original  state,  and  the  new  windows 
in  the  upper  storeys  to  be  blocked  up,  and  then  called  upon  the  plaintiff  in  error  to 
pull  down  his  wall  and  restore  to  the  premises  of  the  defendant  in  error  their  former 
light  and  air.  The  plaintiff'  in  error  refused  to  comply  with  this  demand,  and  there- 
upon this  action  was  brought. 

Upon   this  state  of   facts,   two   questions   have  been   raised,— first,   whether  the 
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plaintiff' ill  error  can  justify  the  obstruction  of  the  antient  lights  in  the  house  of  the 
defendant  in  error,  on  the  ground  that  it  was  otherwise  impossible  for  him  to  obstruct  the 
new  lights, — secondly,  supposing  him  to  have  this  right,  [191]  whether  it  continued 
after  the  necessity  for  its  exercise  ceased,  by  the  discontinuance  of  the  new  lights. 

The  first  question  brings  directly  into  review  before  this  House  the  decision  of  the 
court  of  Queen's  Bench  in  Uenshav:  v.  Bean,  18  Q.  B.  112,  which  in  its  circumstances 
(as  stated  by  Lord  Campbell  in  his  judgment)  closely  resembles  the  present  case. 
The  court  there  held  that,  the  plaintiff  having  by  the  alterations  which  he  made 
exceeded  the  limits  of  his  former  right,  and  put  himself  into  such  a  position  that  the 
excess  could  not  be  obstructed  b}'  the  defendant  in  the  exercise  of  his  lawful  rights 
on  his  own  land,  without  at  the  same  time  obstructing  the  former  right  of  the  plaintifi', 
he  (the  plaintiff)  had  only  himself  to  blame  for  the  existence  of  such  a  state  of  things, 
and  must  be  considered  to  lose  the  former  right  which  he  had,  at  all  events  until  he 
should,  by  himself  doing  away  with  the  excess,  and  restoring  his  windows  to  their 
former  state,  throw  upon  the  defendant  the  necessity  for  so  arranging  his  buildings 
as  not  to  interfere  with  the  admitted  right. 

In  this  statement  of  the  grounds  of  decision,  the  word  ''  right "  does  not  appear  to 
have  been  used  with  appropriate  precision  and  accuracy.  It  is  not  correct  to  say  that 
the  plaintiff",  by  putting  new  windows  into  his  house,  or  altering  the  dimensions  of 
the  old  ones,  "exceeded  the  limits  of  his  right;"  because,  the  owner  of  a  house  has  a 
right  at  all  times  (apart,  of  course,  from  any  agreement  to  the  contrary),  to  open  as 
many  windows  in  his  own  house  as  he  pleases.  By  the  exercise  of  this  right,  he  may 
materially  interfere  with  the  comfort  and  enjoyment  of  his  neighbour  :  but  of  this 
species  of  injury  the  law  takes  no  cognizance  ;  it  leaves  every  one  to  his  self-defence 
against  an  annoj'ance  of  this  description  ;  and  the  only  remedy  in  the  power  of 
the  adjoining  owner  is  to  build  on  his  own  land,  and  [192]  so  to  shut  out  the 
off'ensive  windows.  But,  as  it  would  be  hard  upon  the  owner  of  a  house  to  which  the 
free  access  of  light  and  air  had  been  permitted  for  a  long  period,  to  continue  for  ever 
indebted  to  the  forbearance  of  his  neighbour  for  its  enjoyment,  the  courts  of  law, 
upon  the  principle  of  quieting  possession,  formerly  held  that,  where  there  had  been 
an  uninterrupted  use  of  lights  for  twenty  years,  it  was  to  be  presumed  that  there  was 
some  grant  of  them  by  the  neighljouring  owner,  or,  in  other  words,  that  he  had  by 
some  agreement  restricted  himself  in  the  otherwise  lawful  enjoyment  of  his  own 
land.  The  Prescription  Act,  2  &  3  W.  4,  c.  71,  turned  this  presumption  into  an 
absolute  right,  founded  upon  user  on  one  side  and  acquiescence  on  the  other. 

It  was  argued  on  behalf  of  the  plaintiflf  in  error  that,  under  this  act,  the  right  to 
the  enjoyment  of  lights  was  still  made  to  rest  on  the  footing  of  a  grant.  I  do  not 
see  what  benefit  his  case  would  derive  from  the  establishment  of  this  position  :  but 
it  appears  to  me  to  be  contrary  to  the  express  words  of  the  statute.  The  3rd  section 
enacts  that,  "  when  the  access  and  use  of  light  to  and  for  any  dwelling-house, 
workshop,  or  other  building,  shall  have  been  actually  enjoyed  therewith  for  the  full 
period  of  twenty  years  without  interruption,  the  right  thereto  shall  be  deemed 
absolute  and  indefeasible,  any  local  usage  or  custom  to  the  contrary  notwithstanding, 
unless  it  shall  appear  that  the  same  was  enjoyed  by  some  consent  or  agreement 
expressly  made  or  given  for  that  purpose  by  deed  or  writing." 

By  the  Prescription  Act  then,  after  twenty  years'  user  of  lights,  the  owner  of 
them  acquires  an  absolute  and  indefeasible  right,  which  so  far  restricts  the  adjoining 
owner  in  the  use  of  his  own  property  that  he  can  do  nothing  upon  his  premises  which 
may  have  the  [193]  effect  of  obstructing  them.  The  right  thus  acquired  must 
necessarily  be  conffned  to  the  exact  dimensions  of  the  opening  through  which  the 
access  of  light  and  air  has  been  permitted.  As  to  everything  beyond,  the  parties 
possess  exactly  the  same  relative  rights  which  they  had  before.  The  owner  of  the 
privileged  window  does  nothing  unlawful  if  he  enlarges  it,  or  if  he  makes  a  new 
window  in  a  different  situation.  The  adjoining  owner  is  at  liberty  to  build  upon 
his  own  ground  so  as  to  obstruct  the  addition  to  the  old  window,  or  to  shut  out  the 
new  one ;  but  he  does  [not]  regain  his  former  right  of  obstructing  the  old  window, 
which  he  had  lost  by  acquiescence ;  nor  does  the  owner  of  the  old  window  lose  his 
former  ab.solute  and  indefeasible  right  to  it,  which  he  had  gained  by  length  of  user. 
The  right  continues  uninteri'uptedly  until  some  unequivocal  act  of  intentional  aliandon- 
meiit  is  done  by  the  person  who  has  acquired  it,  which  will  remit  the  adjoining  owner 
to  the  unrestricted  use  of  his  o  a  u  premises. 
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It  will,  of  course,  be  a  question  in  each  case  whether  the  circumstances  satisfactorily 
establish  an  intention  to  abandon  altogether  the  future  enjoyment  and  exercise  of  the 
right.  If  such  an  intention  is  clearly  manifested,  the  adjoining  owner  may  build  as 
he  pleases  upon  his  own  land  :  and,  should  the  owner  of  the  previously  existing 
window  restore  the  former  state  of  things,  he  could  not  compel  the  removal  of  any 
building  which  had  been  placed  upon  the  ground  during  the  interval ;  for  a  right 
once  abandoned,  is  abandoned  for  ever.  But  the  counsel  for  the  plaintiff'  in  error 
carried  their  argument  far  beyond  this  point.  The  part  of  the  case  which  is  the  most 
difficult  for  them  to  encounter  is  that  uhich  relates  to  the  unaltered  window  in  the 
third  floor.  As  to  this,  they  contended  that  the  alteration  of  the  windows  below  and 
the  addition  of  the  windows  above  so  changed  the  character  of  [194]  the  previously- 
acquired  right  to  light  and  air  as  entirely  to  destroy  it.  But  it  is  not  easy  to  com- 
prehend how  this  eliect  can  be  produced  by  acts  wholly  unconnected  with  an  antient 
window  which  the  owner  has  carefully  retained  in  its  original  state  :  and  the  learned 
counsel  did  not  seem  to  expect  much  success  from  theii'  argument  in  its  application 
to  the  unaltered  window  ;  but  directed  it  with  more  plausibility  to  the  alterations  of 
the  windows  in  the  lower  floors.  As  to  these,  thev  contended  that  the  owner  of 
antient  windows  is  bound  to  keep  himself  within  their  original  dimensions  ;  and  that, 
if  he  changes  or  enlarges  them  in  any  way,  although  he  retains  the  old  openings  in 
whole  or  in  part,  he  must  either  be  taken  to  have  relinquished  his  right  or  to  have 
lost  it.  But,  upon  what  principle  can  it  be  said  that  a  person  by  endeavouring  to 
extend  a  right  must  be  held  to  have  abandoned  it,  when,  so  far  from  manifesting  any 
such  intention,  he  evinces  his  determination  to  retain  it,  and  to  acquire  something 
beyond  it  ?  If  under  such  circumstances  abandonment  of  the  right  cannot  be  assumed, 
as  little  can  it  be  said  that  it  is  a  cause  of  forfeiture. 

It  must  always  be  borne  in  mind  that  it  is  no  unlawful  act  for  the  owner  of  a 
house  to  open  a  new  window  or  to  enlarge  an  antient  window,  although  in  the  latter 
case  some  difficulty  may  be  thrown  upon  an  adjoining  owner  to  distinguish  the  old 
part  from  the  new,  and  so  to  asceitain  which  part  he  has  a  right  to  obstruct,  and 
which  is  privileged  from  his  obstruction.     The  alterations  may  be  of  such  a  nalui'c 
(as  in  the  present  case)  as  to  make  it  impossible  for  him  to  prevent  the  further 
restriction  of  his  liberty  to  build  on  his  own  premises  without  at  the  same  time  inter- 
fering with  the  right  previously  acquired  against  him.     Yet  it  would  be  a  very  strange 
extension  of  the  law  of  for-[195]-feiture,  to  hold  that  the  owner  of  an  antient  window, 
doing  nothing  but  what  he  may  lawfully  do,  loses  his  existing  right  because  it  stands 
in  the  way  of  the  means  of  interfering  with  an  act  against  which  the  owner  of  the 
adjoining  land  would  otherwise  have  been  able,  and  would   have  been  entitled,  to 
defend   his   property.     Even   supposing   what  was  done  by  the  defendant  in   error 
amounted  to  an  unlawful  incroachment,  the  question  put  by  Miv  Justice  Alderson  in 
Tho>ini.s  V.  Thomas,  2  C.  M.  &  R.  -39,  appears  to  be  unanswerable  : — "  How  does  the 
plaintiff,  by  claiming  more  than  he  lawfully  may,  destroy  his  title  to  that  which  he 
lawfully  may  claim  1 "     But  the  court  of  Queen's  Bench,  in  the  case  of  Henshaw  v.  Bean, 
IS  Q.  B.  112,  held  that,  because  the  respondent,  in  the  exercise  of  his  lawful  rights 
on  his  own  land    could  not  obstruct  (what  was   there   called)  "the  excess  of  the 
plaintiff's  former  right,  without  obstructing  that  former  right,  he  had  only  himself 
to  blame  for  the  existence  of  such  a  state  of  things,  and  must  be  considered  to  lose 
the  former  right  which  he  had."     This  doctrine  appears  to  me  to  be  founded  neither 
upon    principle    nor    upon  authority.     It  amounts    to    this ; — The    plaintiti",   having 
acquired  an  absolute  right  to  antient  windows  against  the  defendant,  does  an  act 
which  it  was  lawful  for  him  to  do,  subject  to  the  right  of  the  defendant  to  render  it 
useless  :  but,  because  he  has  contrived  his  measures  so  as  to  prevent  the  defendant 
from  hindering  the  attempt  to  obtain  a  new  right  without  destroying,  or  at  least 
suspending,  the  exercise  of  the  old,  therefore  the  old  right  may  be  lawfully  interrupted, 
if,  indeed,  it  is  not  altogether  lost. 

It  may  be  said  (and  this  was  urged  in  aigument  at  the  Bar),  that,  unless  such  is 
the  law,  a  person  who  has  an  antient  window  may  acquire  a  right  to  any  number  of 
additional  windows  by  so  contriving  their  [196]  position  as  to  place  them  completely 
under  the  protection  of  the  antient  window,  and  thus  effectually  prevent  the  adjoin- 
ing owner's  interference  with  them.  Undoubtedly,  this  is  a  very  possible  case  :  and 
yet  there  does  not  appear  to  be  anything  unrea.sonalile  or  unjust  in  denying,  even 
under  such  circumstances,  a  power  over  the  antient  lights,  which  did  not  previously 
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exist.  For,  consider  the  case  upon  the  presumption  of  a  grant,  as  it  stood  before  the 
Prescription  Act,  2  &  3  W.  4,  c.  71.  The  rights  of  the  parties  would  of  course  be 
taken  to  be  regulated  by  such  grant ;  and  it  would  have  been  contrary  to  principle 
to  permit  the  grantor  to  derogate  from  his  own  grant,  merely  because  he  could  not 
otherwise  prevent  an  act  which  might  prejudicially  atiect  him,  but  which  the  giantee 
was  not  prohibited  from  duing  by  law.  And  precisely  the  same  consequences  seem 
to  follow  from  the  right  being  now  acquired  by  user  and  acquiescence.  While  the 
user  is  ripening  into  a  right,  the  adjoining  owner  has  the  power  completely  in  his  own 
hands.  If  he  has  no  objection  to  the  particular  window,  but  is  desirous  of  preventing 
any  enlargement  or  alteration  of  it,  or  any  new  windows  being  opened,  he  may  inform 
his  neighbour  of  his  determination  to  build  up  against  the  window  unless  he  will  enter 
into  an  agreement  not  to  enlarge  or  alter  it,  nor  to  open  any  new  one  without  his 
permission.  The  adjoining  owner  can,  therefore,  always  pi'otect  himself  by  a  little 
vigilance ;  and,  if  he  allows  rights  to  be  acquired  under  shelter  of  which  he  is  pre- 
vented from  using  hi.s  land  for  the  purpose  of  defence  against  the  acts  of  his  neigh- 
bour, he  must  blame  his  own  want  of  foresight  and  precaution,  and  not  the  law,  which 
will  not  permit  an  antient  right  to  be  invaded  upon  any  such  assumed  ground  of 
necessity.  I  am  therefore  of  opinion  that  the  case  of  Ranahaw  v.  Bean,  18  Q.  B.  112, 
cannot  be  supported,  and  that  the  [197]  plaintiff  in  error  cannot  justify  the  erection 
of  his  wall,  and  the  consequent  obstruction  of  the  antient  lights  in  the  building  of 
the  defendant  in  error. 

The  determination  of  the  first  question  in  favour  of  the  defendant  in  error  renders 
it  unnecessary  to  consider  whether  the  defendant  in  error  had  a  right  to  insist  upon 
the  removal  of  the  wall  of  the  plaintiflf  in  error  after  he  had  restored  his  windows  to 
their  original  state.  In  the  view  which  1  have  taken,  it  is  impossible  for  me  to  deal 
with  the  second  question  in  the  way  in  which  it  has  been  treated  in  the  court  of 
Common  Pleas  and  in  the  Exchequer  Chamber.  If  I  had  been  of  opinion  that  the 
acts  of  the  defendant  in  error  conferred  upon  the  plaintiff  in  error  the  power  of  inter- 
fering, for  however  short  a  time,  with  the  right  of  the  defendant  in  error,  I  should  have 
been  compelled,  as  a  consequence,  to  hold  that  the  obstruction  could  not  be  rendered 
temporary  by  any  subsequent  act  of  the  defendant  in  error,  because  a  right  once  lost  can 
never  be  revived.  But  it  is  unnecessaiy  to  dwell  upon  this  point,  because,  after  the 
decision  of  this  case,  the  question  can  never  again  be  raised. 

The  judgment  of  the  Exchequer  Chamber  ought  to  be  affirmed. 

Judgment  affirmed. 

[198]    [In  the  House  of  Lords.] 

Gardiner,  Bart.,  v.  Jellicoe.     March  Mth,  1865. 

[S.  C.  11  H.  L.  C.  323  ;  11  E.  R.  13.57  (with  note).] 

A.  by  his  will  devised  an  estate  called  the  Clerk  Hill  estate  to  his  first  son,  James,  for 
life,  remainder  to  his  first  and  other  sons  in  tail  male,  with  like  remainders  to  his  (the 
testator's)  second  and  third  sons,  Robert  and  John,  for  life,  and  their  sons  in  tail 
male ;  remainder  to  the  sons  of  James  in  tail  general,  with  like  remainders  to  the 
sons  of  Robert  and  John ;  remainder  to  the  daughters  of  James  in  tail  male,  with 
like  remainders  to  the  daughters  of  Robert  and  John  ;  remainder  to  the  daughters 
of  James  in  tail  general,  with  like  remainders  to  the  daughters  of  Robert  and  John  ; 
remainder  to  the  testator's  eldest  daughter  Elizabeth,  for  life,  with  remainder  to  her 
sons  in  tail  male ;  remainder  to  the  testator's  second  and  third  daughters  and  their 
sons  in  tail  male  ;  remainder  to  the  testator's  own  right  heirs. — By  a  shifting  clause, 
— reciting  that  by  the  will  of  Sir  W.  Gardiner  certain  estates  were  limited  in  trust 
for  the  testator's  brother  J.  W.  for  life,  with  remainder  to  his  first  and  other  sons 
in  tail  male,  with  remainder  to  himself  (the  testator)  for  life,  with  i-emainder  to  his 
first  and  other  sons  in  tail  male,  with  divers  remainders  over  in  favour'  of  his  (Sir 
W.  Gardiner's)  issue ;  and  that  it  was  his  will  and  mind  that  the  Clerk  Hill  estate 
should  not  be  enjoyed,  so  long  as  he  might  legally  thereby  prevent  it,  consistent 
with  the  limitations  theretofore  mentioned  in  other  respects,  and  before  the  ultimate 
remainder  or  reversion  thereinbefore  directed  to  be  limited  should  take  place  and 
come  into  possession  by  any  one  of  his  sons  or  daughters,  or  their  issue,  after  such 
son  or  daughter  or  such  their  issue  should  come  into  possession  of  the  said  Gai-diner 
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estate, — directed  that,  as  often  as  the  Gardiner  estate  should  come  into  the  possession 
of  any  of  his  said  sons  or  daughters,  or  any  of  their  issue,  the  person  next  in  remainder 
according  to  the  limitations  thereinbefore  mentioned  to  the  Clerk  Hill  estate  after 
the  person  or  persons  who  should  so  come  to  the  possession  of  the  Gardiner  estate, 
should  be  entitled  to  and  come  to  the  possession  of  the  Clerk  Hill  estate  for  the 
estate  and  interest  thereinbefore  mentioned  and  directed  to  be  limited  to  him  or 
her  respectively,  and  so  from  time  to  time  as  often  as  that  the  event  then  in  bis 
(the  testator's)  contemplation  might  happen,  in  svch  manner  as  if  the  parson  or  persons 
so  becoming  possessed  of  the  Gardiner  estate  had  died  or  was  then  dead  without  issue  :  and 
that  the  uses  for  which  the  Clerk  Hill  estate  was  thei-einbefore  directed  to  be  con- 
veyed should  accordingly  cease,  determine,  and  shift  from  time  to  time,  so  as  the 
said  two  estates  might  never  as  long  as  he  (the  testator)  might  legally  prevent  the 
same  consistent  with  the  limitations  thereinbefore  mentioned  in  other  respects,  and 
before  the  ultimate  remainder  or  reversion   thereinbefore  directed   to  be   limited 
thereof  should  take  place  and  come  into  actual  possession,  be  holden  or  enjoyed  in 
possession  by  any  one  of  his  sons  or  daughters,  or  their  issue,  together  and  at  the 
same  time.— By  a  codicil  to  his  will,  the  testator, — after  reciting  that,  by  the  death 
of   his  late   brother  J.   W.  without  i.ssue,  he  had  become  entitled  for  life  to  the 
Gardiner  estate,  under  the  will  of  Sir  VV.  Gardiner,  with  remainder  to  his  first  and 
other  sons  in  tail,  with  divers  remainders  over  in  favour  of  his  issue,  by  which  event 
the  Gardiner  estate  would  upon  his  (the  testator's)  death  descend  and  come  to  his 
eldest  son  James, — revoked  and  annulled  the  limitation  in  his  will  mentioned  of 
the  Clerk  Hill  estate  in  favour  of  his  said  son  James  ;  it  being  still  his  will  and 
intention  that  the  Clerk  Hill  estate  should  not  be  held  or  enjoyed  by  anv-  one  of 
his  sons  or  daughters  or  their  issue  together  with  the  Gardiner  estate. — .At  the 
death  of  the  testator,  in  1805,  his  eldest  son  (James)  entered  into  possession  of 
the  Gardiner  estate,  and  in  Ls07  he  suffered  a  recovery,  declaring  the  uses  thereof 
to  himself  in  fee.— The  second  son  of  the  testator  (Robert)  by  his  guardians  (he 
being  then  an  infant),  entered  into  possession  of  the  Clerk  Hill  estate;  and,  soon 
after  he  attained  his  majority,  he  filed  a  bill  in  Chancery  praying  that  it  might  be 
declared  that  he  was  entitled  to  an  immediate  estate  for  life  in  the  Clerk  Hill  estate, 
with  remainder  to  his  first  and  other  sons  in  tail  male  ;  and,  in  July,  1814,  under  a 
decree  of  the  then  Master  of  the  Rolls,  a  conveyance  was  made  accordingly  to  Robert 
for  life,  and  to  his  first  and  other  sons  successively  in  tail  male,  and,  in  default  of 
such  issue,  to  the  uses  declared  by  the  testator's  will— Robert  remained  in  possession 
of  the  Clerk  Hill  estate  down  to  the  time  of  his  death  in  1841  ;  and,  on  the  death 
(without  issue)  of  the  other  two  sons  of  the  testator,  his  (the  testator's)  eldest 
daughter  (the   now  defendant)   enteied  into  posses.sion   of  the  Clerk   Hill  estate 
under  the  limitations  contained  in  the  will  of  her  father :— Held,  Ijy  the  House  of 
Lords,— affirming  the  judgments  of  the  Common  Pleas  and  Exchequer  Chamber,— 
that  the  word  "issue"  meant  only  those  who  would  take  under  the  limitations 
anterior  to  the  devise  to  "the  person  next  in  remainder,"  and  excluding  theni  alone 
from  taking  under  those  limitations  :  and,  consequently,  that  the  effect  of  the  shifting 
clause  was  simply  to  accelerate  the  next  remainder,  but  not  to  carry  over  the  estate 
in  a  ditierent  class  of  remainder-men. 

This  was  an  action  of  ejectment  brought  to  recover  the  possession  of  certain  lands 
in  the  county  of  Lancaster,  called  "The  Clerk  Hill  estate,"  which  the  [199]  plantirt 
claimed  to  be  entitled  to  under  the  will  of  his  grandfather,  Sir  James  ^^  halley  Smythe 

Gardiner,  Bart,  deceased.  ,    ,     ■        .     •         i  ^,--i 

The  cause  was  tried  before  Mellor,  J.,  at  the  Liverpool  Spring  Assizes,  bb-, 
when  it  appeared  that  the  Clerk  Hill  estate  was  held  in  fee-simple  until  his  death  by 
Sir  Jame-s  Whalley  Smythe  Gardiner,  Bart,  No.  1  (hereinafter  c;alled  Sir  James 
Gardiner,  the  testator")  who  up  to  the  19th  of  November,  1797,  when  he  came  into 
possession  of   the   Gardiner  estate   (hereinafter  mentioned)  was  known  as      James 

Whalley,  of  Clerk  Hill."  ,       „  .     ^,.     i:r^^„l,„■. 

Sir  James  Gardiner,  the  testator,  was  twice  married,— farst,  on  the  ■28th  ot  Uctobei, 
1784,  to  Elizabeth  Assheton,  who  died  on  the  8th  of  September,  1  <  65,-secondly,  to 
Jane  Master,  on  the  3rd  of  December,  1789.  This  latter  survived  the  testator  ^ 
the  first  marriage  he  had  issue  only  one  son,  James  Whalley  ^v'jo  afterwards  became 
Sir  James  AVhalley  Smythe  Gardiner,  Bart,  (hereinafter  called  "  Sir  James  Gaidmei 
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No.  2  ").  By  his  second  marriage,  Sir  James  Gaidiner,  the  testator,  had  four  sons,  viz. 
Eobert  Whallcy,  John  Master  Whalley,  William  Whalley,  and  Thomas  Whalley,  and 
several  daughters,  of  whom  the  now  defendant,  Elizabeth  Jane,  the  widow  of  Samuel 
Jellicoe,  born  on  the  29th  January',  1792,  was  the  eldest. 

Sir  William  Gardiner,  Bart.,  of  Roche  Court,  in  the  county  of  Southampton, — the 
cousin  of  Sir  James  Gardiner,  the  testator, — by  his  will,  dated  the  20th  of  January, 
1778,  devised  to  trustees  certain  property  hereinafter  called  "the  Gaidiner  estnte,"  in 
trust  for  John  Whalley  (afterwards  Sir  John  Whalley  Gardiner),  for  life,  remainder 
to  his  first  son  and  his  heirs  male  ;  [200]  remainder  to  the  second  and  other  sons 
successively  in  tail  male, — subject  to  a  proviso  for  cesser  in  the  event  of  John  Whalley 
or  any  of  his  sons  succeeding  to  certain  estates  under  the  will  of  the  testator's  cousin 
Bernard  Brocas ;  remainder  to  James  Whalley,  for  life  ;  remainder  to  trustees  to 
preserve ;  remainder  to  his  first  son  and  his  heirs  male,  and  so  of  the  second  and  other 
sons;  remainder  to  T.  W.  Whalley,  with  like  remainders  to  his  sons  and  their  heirs 
male ;  remainder  to  the  first  and  other  daughters  of  John  Whalley  and  their  heirs 
male,  successively  ;  remainder  to  the  first  and  other  daughters  of  James  Whalley  and 
their  heirs  male  successively  ;  with  like  remainders  to  the  first  and  other  daughters  of 
T.  W.  Whalley  and  their  heirs  male,  in  succession.  The  will  also  contained  a  power 
of  leasing,  and  other  provisions  not  now  material. 

Sir  William  Gardiner  died  in  1779,  without  having  levoked  or  altered  his  will: 
and,  upon  his  death.  Sir  John  \\'halley  Smythe  Gardiner,  Bart.,  entered  into  possession 
of  the  Gardiner  estate,  and  continued  in  possession  until  his  death,  which  took  place 
on  the  19th  of  November,  1797,  without  having  had  any  issue,  leaving  his  brother 
and  heirat-law,  James  Whalley  (herein  called  Sir  James  Gardiner,  the  testator),  him 
surviving. 

James  Whalley,  of  Clerk  Hill  (afterwards  Sir  James  Whalley  Smythe  Gardiner, 
Bart.),  by  his  will,  dated  the  2nd  of  July,  179G,  devised  "the  Clerk  Hill  estate"  to 
trustees,  to  the  use  of  his  eldest  son,  James  Whalley-,  for  life,  remainder  to  trustees  to 
preserve;  remainder  to  his  first  and  other  sons  in  tail  male,  remainder  to  his  second 
son,  Robert,  for  life,  remainder  to  his  first  and  other  sons  in  tail  male ;  remainder  to 
his  (the  testator's)  third  son,  John  Master  Whalley,  in  tail  male ;  remainder  to  other 
sons  of  the  testator  suc-[201]-cessively  in  tail  male ;  remainder  to  the  testator's 
grandsons  in  tail  general ;  remainder  to  the  daughters  of  James,  Robert,  and  John 
Master,  successively,  in  tail  male ;  remainder  to  the  daughters  in  tail  general ; 
remainder  to  the  testator's  other  sons  in  tail  general  ;  remainder  to  the  testator's 
eldest  daughter,  for  life  ;  remainder  to  her  first  and  other  sons  in  tail  male  ;  remainder 
to  the  testator's  second  daughter  for  life,  and  to  hei'  sons  in  tail  male  ;  remainder  to 
the  testator's  third  daughter  for  life,  and  to  hei'  sons  in  tail  male  ;  remainder  to  the 
daughters'  sons  in  tail  general ;  remainder  to  the  daughters  of  the  testator's  daughters 
successively  in  tail  male  and  tail  general ;  remainder  to  the  testator's  right  heirs. 

The  will  Contained  the  following  shifting-clause : — "  But,  whereas,  in  and  by 
the  last  will  and  testament  of  Sir  William  Gardiner,  late  of  Roche  Court,  in  the 
county  of  Southampton,  Bart.,  deceased,  bearing  date  on  or  about  the  20th  of  January, 
1778,  certain  manors  or  reputed  manois,  messuages,  lands,  tenements,  &c.,  therein 
mentioned,  are  limited  and  settled  to  or  in  trust  for  my  said  brother  Sir  John  Whalley 
Smythe  Gardiner,  Bart,  (therein  called  John  Whalley,  Esq.),  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail  male,  with  remainder,  in  default  of  such  issue,  or 
upon  any  othei-  sooner  determination  of  the  said  trusts  Ijy  the  said  will  now  in  recital 
limited  and  appointed  for  the  benefit  of  the  said  Sir  John  Whalley  Smythe  Gai-diner 
(therein  called  John  Whalley),  for  life,  and  his  sons  in  tail  male,  which  should  first 
happen,  to  the  use  of  me  the  said  James  Whalley,  for  life,  with  remainder  to  my  first 
and  other  sons  in  tail  male,  with  divers  remainders  over  in  favour  of  my  issue  ;  and, 
it  being  my  will  and  mind  that  my  said  estates,  tenements,  and  hereditaments  herein- 
before given  and  devised  to  the  said  trustees  and  their  heirs  in  trust  as  [202]  aforesaid, 
and  directed  to  be  so  settled  and  conveyed  as  aforesaid,  shall  not  be  held  or  enjoyed, 
so  long  as  I  may  legally  hereby  prevent  them  consistent  with  the  limitations  herein- 
befoi'e  mentioned  in  other  respects,  and  before  the  ultimate  remainder  or  reversion 
hereinbefore  dii'ected  to  be  limited  shall  take  place  and  come  into  actual  possession  by 
any  one  of  my  sons  or  daughters,  or  his,  her,  or  their  issue,  after  such  son  or  daughter, 
or  such  his,  her,  or  their  issue  shall  come  into  the  possession  of  the  said  estates, 
tenements,  and  hereditaments  so  as  aforesaid  limited  and  devised  by  the  said  recited 
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last  will  of  the  said  Sir  William  Gardiner,  deceased ;  but,  as  often  as  such  the  estates, 
lands,  tenements,  and  hereditaments  so  as  aforesaid  limited  and  devised  by  the  said 
recited  last  will  of  the  said  Sir  William  Gardiner,  deceased,  shall  come  to  the  posses- 
sion of  any  of  my  said  sons  or  daughters,  or  any  of  their  issue,  that  then  the  person 
next  in  remainder  according  to  the  limitations  hereinbefore  mentioned  and  diiected 
to  be  made  to  my  said  estates,  lands,  tenements,  and  hereditaments,  after  the  person 
or  persons  who  shall  so  come  to  the  possession  of  the  lands,  tenements,  hereditaments, 
estates,  and  premises  so  as  aforesaid  limited  and  devised  by  the  said  last  will  of  the 
said  Sir  William  Gardiner,  shall  be  entitled  to  and  come  to  the  possession  of  my  said 
estates,  lands,  tenements,  and  hereditaments,  for  the  estate  and  interest  hereinbefore 
mentioned  and  directed  to  be  limited  to  him  or  her  respectively,  and  so  from  time  to 
time  as  often  as  this  the  event  now  in  my  contemplation  may  happen,  in  such  manner 
and  as  if  fhe  person  w  persons  so  becoming  possessed  of  the  said  estates,  lands,  tenements,  aiul 
hereditaments  so  as  aforesaid  limited  awl  devised  hy  the  said  recited  will  of  the  said  Sir 
William  Gardiner,  deceased,  had  died  or  was  then  dead  without  issue ;  and  the  uses  for 
which  my  said  estates,  lands,  [203]  tenements,  and  hereditaments  are  hereinbefore 
directed  to  be  conveyed  shall  accordingly  cease,  determine,  and  shift  fi'om  time  to 
time,  so  as  that  the  said  two  several  estates,  the  one  formerly  belonging  to  the  said 
Sir  William  Gardiner,  deceased,  and  the  other  now  belonging  to  me,  may  never,  so 
long  as  I  may  legally  prevent  the  same  consistent  with  the  limitations  hereinbefore 
mentioned  in  other  respects,  and  before  the  ultimate  remainder  or  leversion  herein- 
before directed  to  be  limited  thereof  shall  take  place  and  come  into  actual  possession, 
be  holden  or  enjoyed  in  possession  by  any  of  my  sons  or  daughters,  or  his,  her,  or 
their  issue,  together  and  at  the  same  time,  but,  on  the  contraiy,  in  manner  and  form 
herein  above  mentioned  ;  and  such  clauses,  pro\isoes,  and  declarations  shall  be  inserted 
in  such  settlement  of  my  said  estates,  lands,  tenements,  hereditaments,  and  premises 
hereinbefore  directed  to  be  made,  as  shall  be  proper  and  necessary  to  effectuate  my 
will  and  intention  in  these  the  respects  hereinbefore  mentioned." 

The  testator  Sir  James  Whalley  Snivtbe  Gardiner,  on  the  death  of  his  brother, 
succeeded  to  the  baronetcy,  and  entered  into  possession  of  the  Gardiner  estate, 
amongst  other  property  :  and  by  a  codicil  to  his  will,  dated  the  7th  of  February,  1799, 
be  declared  as  follows  :  "  Whereas,  by  the  death  of  my  late  brother.  Sir  John  Whalley 
Smythe  Gardiner  Bart.,  without  issue,  I  am  become  entitled  for  life  to  certain  estates, 
hereditaments,  and  premises  mentioned  in  the  last  will  and  testament  of  Sir  William 
Gardiner,  Bart.,  deceased,  under  and  by  virtue  of  the  same  will,  with  remainder  to 
my  first  and  other  sons  in  tail  male,  with  divers  remainders  over  in  favour  of  my 
issue,  by  which  event  the  said  estates,  hereditaments,  and  premises  will  upon  my 
death  descend  and  go  to  my  eldest  son,  James  Whalley,— I  do  therefore,  consistently 
with  my  will,  [204]  revoke  and  annul  the  limitation  therein  mentioned  of  my  estates, 
lands,  tenements,  and  hereditaments  in  favour  of  my  said  son  James  W  halley  :  it 
being  still  my  will  and  intention  that  my  said  estates,  lands,  tenements,  and  heredita- 
ments in  my' said  will  mentioned  shall  not  be  held  or  enjoyed  by  any  one  of  my  sons 
or  daughters,  or  his,  her,  or  their  issue,  together  with  the  said  estates,  tenements,  and 
hereditaments,  so  as  aforesaid  limited  by  the  will  of  the  said  Sir  William  Gardiner, 
deceased,  as  more  fully  and  particularly  expressed  in  the  clause  or  proviso  in  my  said 
will  contained,"  &c. 

Upon  the  death  of  Sir  James  Gardiner  the  testator,  his  eldest  son.  Sir  Ja.mes 
Gardiner  No.  2,  entered  into  the  possession  of  the  Gardiner  estate,  as  tenant  in  tail. 

In  the  year  \^Q1,  Sir  James  Gardiner  No.  2  suffered  a  recovery  of  the  Gardiner 
estate,  and  declared  the  uses  to  himself  in  fee  :  and,  on  his  marriage,  in  the  same  year, 
the  Gardiner  estate  and  other  property  were  settled  by  him  on  his  issue.  Dunng  his 
life,  a  further  recoveiy  was  suffered  of  the  Gardiner  estate;  and  his  eldest  son, 
James,  became  the  owner  thereof,  and  entitled  to  devise  the  same. 

The  plaintiff  is  in  possession  of  the  Gardiner  estates,  or  estates  of  equivalent  va,lue 
substituted  for  them.  These  estates  he  holds  under  a  de\ase  in  his  brother's  will  to 
him  for  life,  with  remainder  to  his  issue  in  strict  settlement. 

Robert  Whallev,  the  eldest  son  of  Sir  James  Gardiner,  the  testator,  by  his  second 
wife,  Jane  Master,' on  the  death  of  his  said  father  entered  into  the  possession  (by  his 
guardians,  he  being  then  an  infant)  of  the  Clerk  Hill  estate :  and,  soon  after  he 
attained  his  majority,  he  filed  a  bill  in  the  court  of  Chancery  against  his  brother,  bir 
James  Gardiner  XJ.  2,  and  against  the  trustees  under  his  father  s  will,  and  against 
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all  other  [205]  necessary  parties  then  alive, — which  said  bill  set  out  the  will  and 
codicil  of  Sir  James  Gardiner,  the  testator,  and  prayed  that  it  should  be  declared  by 
the  court  that  the  plaintiff,  the  said  Robert  Whalley,  was  entitled  to  an  immediate 
estate  for  life  in  the  Clerk  Hill  estate,  with  remainder  to  his  first  and  other  sons 
in  tail  male,  and  that  a  conveyance  should  be  executed  by  the  trustees  named  for 
that  purpose  in  the  will  of  Sir  James  Gardiner,  the  testator.  Pending  the  suit  Sir 
James  Gardiner  No.  2  had  a  son,  James  Whalley  Smythe  Gardiner,  who  was  by  a 
supplemental  bill  made  a  party  thereto. 

A  decree  was  made  in  this  cause  by  the  then  Ma.ster  of  the  Rolls  (Sir  William 
Grant),  on  the  L'-ith  of  May,  1813,  in  accordance  with  the  prayer  of  the  petition, 
declaring  "  that  the  plaintiff'  is  entitled  to  have  the  estates  in  the  county  of  Lancaster 
(the  Clerk  Hill  estate),  devised  by  the  will  and  codicil  of  Sir  James  Whalley  Smythe 
Gardiner,  settled  on  him  for  life,  without  impeachment  of  waste  save  as  in  the  will 
mentioned,  with  remainder  to  his  first  and  other  sons  in  tail  male,  with  such  remainders 
over  as  are  contained  in  the  will  of  the  said  testator.  Sir  James  Whalley  Smythe 
Gardiner,  with  respect  to  the  said  estates." 

On  the  14th  of  March,  1814,  Sir  James  Gardiner  had  a  second  son,  now  Sir  John 
B.  Whalley  Smythe  Gardiner,  Bart.,  the  plaintifl'  in  this  action:  and  on  the  21st  of 
July,  1814,  a  deed  was  made  and  executed  in  pursuance  of  the  above  decree, — see 

12  C.  B.  (N.  S.)  594. 

James  Whalley  Smythe  Gardiner,  eldest  son  of  Sir  James  Gardiner  No.  2,  died 
without  having  been  married,  on  the  11th  of  October,  1837.  Sir  James  Gardiner 
No.  2  died  on  the  22nd  of  October,  1851,  and,  on  his  death,  the  plaintiff  succeeded 
to  the  baronetcy. 

Robert  Whalley  continued  in  possession  of  the  Clerk  Hill  estate  until  his  death, 
in  November,  1841. 

[206]  William  Whalley,  the  fouith  son  of  Sir  Jamas  Gardiner,  the  testator,  and 
tenant  in  tail  male  in  remainder  under  his  father's  will,  died,  without  leaving  issue, 
on  the  10th  of  March,  1860,  and  without  having  done  anything  to  bar  the  entail  to 
the  Clerk  Hill  estate. 

On  the  death  of  Robert  Whalley  without  leaving  issue,  his  brother,  the  Rev.  John 
Master  Whalley,  entei'ed  into  the  possession  of  the  Cleik  Hill  estate,  and  continued 
in  possession  of  the  same  until  his  death,  on  the  28th  of  October,  1861. 

On  the  death  of  the  Rev.  John  Master  Whalley,  who  died  without  leaving  issue, 
Mrs.  Jellicoe,  the  defendant,  his  eldest  sister,  entered  into  possession  of  the  Clerk 
Hill  estate,  and  has  continued  in  possession  until  the  present  time. 

By  the  judgment  of  the  court  of  Common  Pleas,  a  verdict  was  entered  for  the 
plaintiff':  see  12  C.  B.  (N.  S.)  568.  This  judgment  was  afterwards  affirmed  by  the 
Exchequer  Chamber  :  see  15  C.  B.  (N.  S.)  170. 

The  defendant  appealed  to  the  House  of  Lords  :  and  the  case  was  argued  during 
the  session  of  1865,  by  Sir  H.  Cairns,  Q.  C,  Manisty,  Q.  C,  and  Udall,  for  the 
appellant,  the  defendant  below,  and  by  Collier,  S.  G.,  Mellish,  Q.  C,  and  Quain,  for 
tlae  respondent,  the  plaintiff'  below. 

The  following  authorities  were  referred  to : — Doe  J.  Heneage  v.  Heneaye,  4  T.  R. 

13  ;  Stanley  v.  ^"itanley,  16  ^'es.  49 1  :  Morrke  v.  Langluim,  8  M.  &  W.  194  ;  Fazakerhy  v. 
Fanl,  4  Simons,  390  ;  Tayleur  v.  DickinsoH,  1  Russ.  521  ;  Lord  Scarborough  cl.  Doe  v.  Savile, 

3  Ad.  &  E.  897,  6  N.  &  M.  884  ;  Clavering  v.  Ellison,  3  Drewry,  451  ;  Lamharde  v.  Peach, 

4  Drewry,  553  ;  IVte  Bridgewaier  case  [Egerton  v.  Brownlow),  4  House  of  Lords  Cases,  1  ; 
Smith  V.  Ushorne,  6  House  of  Lords  Cases,  375. 

Lord  Westbury,  C.  My  Lords, — At  the  date  of  the  [207]  will  of  Sir  James 
Gardiner,  the  testator,  the  Gardiner  estate  stood  limited,  under  the  will  of  Sir 
William  Gardiner,  to  Sir  John  Whalley  Smythe  Gardiner,  for  life ;  remainder  to  his 
first  and  other  sons  in  tail  male ;  remainder  to  the  use  of  Sir  James,  the  testator  for 
life ;  remainder  to  his  first  and  other  sons  in  tail  male  ;  remainder  to  the  use  of  the 
first  and  other  daughters  of  Sir  John  in  tail  male ;  remainder  over.  Under  these 
limitations,  no  female  issue  of  any  son  of  Sir  James  could  take  or  inherit. 

By  the  will  of  Sir  James  Gardiner,  the  testator,  the  Clerk  Hill  estate  was  devised 
to  trustees  in  fee,  upon  trust  to  convey  the  same  to  the  use  of  the  testator's  eldest 
son,  James,  for  life ;  remainder  to  trustees  to  preserve  contingent  remainders  ; 
remainder  to  the  first  and  other  sons  of  James  in  tail  male  ;  remainder  to  the  testator's 
second  son  Robert  for  life ;  remainder  to  trustees  to  preserve  contingent  remainders  ; 
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remainder  to  the  first  and  other  sons  of  Eohert  in  tail  male  ;  remainder  to  the  testator's 
third  son,  John  Master  W bailey,  for  life  ;  remainder  to  trustees  to  preserve  ;  remainder 
to  his  first  and  other  sons  in  tail  male ;  remainder  to  every  other  son  of  the  testator 
successively  in  tail  male ;  remainder  to  the  first  and  other  sons  of  the  testator's  eldest 
son  James,  in  tail  general ;  with  similar  remainders  in  tail  general  to  the  first  and 
other  sons  of  the  second,  third,  and  every  other  son  of  the  testator  in  tail  general ; 
with  remainder  to  the  first  and  other  daughters  of  the  testator's  first  and  every  other 
son  in  tail  male  :  with  remainder  to  the  use  of  Elizabeth  Jane,  the  testator's  eldest 
daughte',  for  life  ;  with  divers  remainders  over.  This  Elizabeth  Jane  is  the  present 
appellant  (defendant  below). 

Pausing  for  a  moment,  and  contrasting  the  limitations  of  the  two  wills,  it  is 
apparent, — first,  that,  if  James,  the  eldest  son  of  Sir  James,  the  testator,  had  daughters, 
[208]  and  no  son,  such  daughters  would  not  take  under  the  limitations  of  the  Gardiner 
estate,  but  would  take  the  Clerk  Hill  estate  severally  and  successively  in  tail  male 
in  remainder,  anterior  to  the  limitation  to  the  appellant  for  life, — secondly,  it  is 
apparent  that,  if  the  eldest  son,  of  the  testator's  first  son,  James,  did  not  bar  the  entail, 
and  died  leaving  daughters,  such  daughters  would  take  nothing  under  the  limitations 
of  the  Gardiner  estate,  but  would  inherit  under  the  limitation  in  remainder  of  the 
Clerk  Hill  estate  to  their  father  in  tail  general. 

We  now  come  to  the  shifting  clause  contained  in  the  will  of  Sir  James.  By  that 
clause  the  testator  Sir  James  declares  his  will  and  mind  to  be,  that  his  devised  estates 
should  not  be  held  or  enjoyed  by  any  one  of  his  sons  or  daughters,  and  his,  her,  or 
their  issue,  after  such  son  or  daughter,  or  such  his,  her,  or  their  issue  should  have 
come  into  possession  of  the  estates  devised  by  the  will  of  Sir  William  Gardiner ;  but 
that,  as  often  as  the  estates  devised  by  the  will  of  Sir  William  should  come  to  the 
possession  of  any  of  his  (Sir  James's)  sons  or  daughters,  or  any  of  their  issue,  that 
then  the  person  next  in  remainder  under  the  limitations  of  his  (Sir  James's)  will, 
should  be  entitled  to  his  devised  estates  of  the  estate  thereby  limited  to  him  or  her, 
and  so  from  time  to  time  as  often  as  the  event  might  happen,  in  such  manner  as  if  the 
person  so  becoming  possessed  of  the  Gardiner  estate  had  died  or  was  then  dead  with- 
out issue. 

It  is  plain,  from  the  first  part  of  this  clause,  that  the  word  "  issue  "  denotes  and 
is  limited  to  such  issue  as  might  take  or  inherit  under  the  limitations  of  the  (^ardiner 
estate,  which  would  not  include  the  daughters  of  Sir  James's  fiist  son,  or  the  female 
issue  of  a  grandson.  It  is  reasonable  to  put  the  same  meaning  upon  the  word  "issue  " 
in  the  subsequent  phrase,  "  had  died  [209]  or  was  then  dead  without  issue ; "  for  the 
testator  plainh'  contemplates  that  the  Gardiner  estate  would  be  the  supervenient 
estate,  and  that  the  shifting  clause  would  be  called  into  operation  by  the  Gardiner 
estate  accruing  under  the  will  of  Sir  William  Gardiner  to  some  person  taking  the 
Clerk  Hill  estate  under  his  own  will.  And,  as  the  guiding  intent  and  object  are  to 
prevent  unity  of  possession,  the  word  "  issue "  ought  not  to  be  extended  so  as  to 
include  issue  not  capable  of  taking  or  inheriting  under  the  limitations  of  Sir  William 
Gardiner's  will.  But,  further,  it  is  the  object  of  the  clause  to  propel  the  Clerk  Hill 
estate  from  the  devisee  who  shall  succeed  to  the  Gardiner  estate,  to  the  person  next 
in  remainder  under  the  limitations  of  the  Clerk  Hill  estate :  and  the  words,  as  if  such 
devisee  "  had  died  or  was  then  dead  without  issue,"  are  used  for  this  purpose,  and 
denote  the  assumption  or  hypothesis  necessary  for  e^'eeting  it.  But  it  would  be 
unreasonable  to  give  the  words  a  meaning  beyond  what  is  necessary  for  the  intent 
and  object  with  which  they  are  used.  So  limited,  they  denote  such  issue  as  would 
take  under  the  limitations  anterior  to  the  devise  to  "  the  person  next  in  remainder," 
and  exclude  them  only  from  taking  under  those  limitations. 

I  agree  with  one  of  the  learned  judges  in  the  court  below  (a),  that  but  for  Sir  William 
Grant's  decree,  the  words  "  had  died  or  was  then  dt  ad  without  issue  "  ought  to  be 
i-ead  as  applicable  distributively  to  the  case  of  tenant  for  life  and  tenant  in  tail.  But 
that  construction  is  negatived  by  the  decree,  in;ismuch  as  the  son  of  Sir  James  No.  2 
was  made  a  party  to  the  suit  for  the  purpose  of  contending  that,  by  reason  of  his  father 
having  succeeded  to  the  Gardiner  estate,  the  Clerk  Hill  estate  was  propelled  to  himself 
as  next  in  [210]  remainder.  But  it  seems  to  have  been  decided,  and  apparently  on 
the  words  "  was  then  dead  without  issue,"  that  the  case  must  be  treated  as  if  Sir 


(a)  Byles,  J.,  12  C.  B.  (N.  S.)  622. 
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James  No.  2  had  died  without  leaving  any  issue  inheritable  under  the  limitation  to 
his  first  and  other  sons  in  tail  male  ;  and  therefore  the  words  "  was  then  dead  without 
issue"  were  held  to  apply  to  the  case  of  a  tenant  for  life  of  the  Clerk  Hill  estate 
becoming  entitled  to  the  Gardiner  estate.  Accordingh',  the  decree  declares  Robert 
(being  the  second  son  of  the  testator  Sir  James)  to  be  entitled  to  have  the  Clerk  Hill 
estate  settled  on  himself  for  life,  without  impeachment  of  waste  save  as  in  the  will 
mentioned,  with  remainder  to  Robert's  first  and  other  sons  in  tail  male,  with  such 
remainders  over  as  are  contained  in  the  will  of  the  testator  Sir  James  with  respect  to 
the  said  estates, — a  declaration  which  expressly  treats  all  the  estates  limited  by  the 
will  of  Sir  James  the  testator,  in  remainder  expectant  on  the  estate  of  Robert,  as 
valid  and  capable  of  taking  effect :  and  therefore  the  estate  in  remainder  limited  by 
the  wdll  to  the  first  and  other  sons  of  Sir  James  No.  2  in  tail  general,  and  also  the 
estates  limited  in  remainder  to  the  first  and  other  daughters  of  Sir  James  No.  2 
in  tail  male,  are  treated  by  the  decree  as  still  subsisting  and  capable  of  taking 
effect ;  which  would  not  be  the  case  if,  under  the  shifting  clause.  Sir  James  No.  2 
must  be  considered  as  having  died  without  issue,  male  or  female. 

The  deed  of  release  and  settlement  follows  the  decree,  and  converts  the  equitable 
life-estate  of  Robert  Whalley,  and  all  other  the  estates  limited  by  the  will  of  Sir  James 
the  testator  in  remainder  therein,  into  legal  estates.  The  point,  therefore,  now  raised 
by  the  present  appellant  (the  defendant  below)  is  inconsistent  with  this  decree  and 
with  the  deed  of  release  which  was  settled  in  the  Master's  office  under  the  direction 
[211]  of  the  court.  The  consequences  of  holding  that  the  words  "was  then  dead 
without  issue  "  have  a  larger  signification  than  what  is  required  to  pass  on  the  Clerk 
Hill  estate  to  the  next  devisee  in  remainder,  would  be  very  unreasonable.  Thus, 
according  to  such  construction,  if  Sir  James  No.  2  had  daughters  only,  such  daughters, 
although  not  inheritable  to  the  Gardiner  estate,  would  be  deprived  of  the  power  of 
taking  the  Clerk  Hill  estate  under  the  express  gift  to  the  first  and  other  daughters  of 
Sir  James  No.  2  in  tail  male.  And  so  also,  the  first  son  of  Sir  James  No.  2  would  be 
deprived  of  the  estate  given  to  him  in  remainder  in  tail  general,  by  which  his  female 
issue  would  lose  the  right  to  inherit  the  Clerk  Hill  estate,  although  they  could  never 
take  the  Gardiner  estate  under  the  limitations  in  the  will  of  Sir  William.  Thus, 
express  estates  given  by  the  will  of  Sir  James  the  testator  would  be  taken  away  and 
defeated  by  a  construction  put  on  the  elastic  word  "  issue  "  in  the  shifting  clause,  not 
required  for  the  object  and  proper  operation  of  the  clause,  which  ought  not  to  be 
extended  beyond  its  declared  intent  and  purpose.  I  have  examined  with  great  care 
the  learned  and  able  judgment  of  Mr.  Justice  Williams  (12  C.  B.  (N.  S.)  624-631); 
but  I  think  the  reasons  for  putting  a  limited  meaning  on  the  words  "  without  issue  " 
in  the  shifting  clause  predominate. 

Two  other  objections  were  faintly  urged  by  the  appellant, — one  founded  on  the 
Statute  of  Limitations, — and  the  other  on  an  allegation  that  the  respondent  had  not 
the  legal  estate.  With  respect  to  the  Statute  of  Limitations,  the  argument  is  at 
variance  with  the  decree  of  Sir  William  Grant,  for,  it  must  be  founded  on  the  con- 
struction that,  when  the  Clerk  Hill  estate  passed  from  Sii  James  No.  2  as  tenant  for 
life,  it  [212]  vested  in  his  eldest  son,  James  Whalley  Smythe  Gardiner,  who  died 
unmarried  on  the  11th  of  October,  1837,  when  the  respondent's  title  accrued,  being 
twenty  years  before  the  action  of  ejectment  But  this  is  not  in  accordance  with  the 
true  construction  ;  for  the  respondent  claims  under  the  limitation  in  remainder  to  the 
first  and  other  sons  of  Sir  James  No.  2  in  tail  general.  And,  with  respect  to  the 
other  suggested  difficulty,  it  seems  clear  that  the  whole  of  the  legal  estate  was  con- 
veved  by  the  tru.stees  of  Sir  James  the  testator  to  uses  correspondent  with  the  trust- 
estates  declared  by  bis  will  of  the  Clerk  Hill  estate,  in  remainder  expectant  on  the 
estate  for  life  given  to  his  second  son,  Robert. 

I  therefore  humbly  move  your  Lordships  to  affirm  the  judgment,  and  to  dismiss 
the  appeal  with  costs. 

Lord  Cranworth.  My  Lords,— The  direction  contained  in  the  shifting  clause, 
is  that,  as  often  as  the  Gardiner  estate  should  by  virtue  of  the  will  of  Sir  William 
come  to  the  posses.sion  of  anj'  of  the  testator's  sons  or  daughters,  or  any  of  their 
issue,  then  the  person  next  in  remainder  under  the  limitations  of  his  will  should  take 
the  Clerk  Hill  estate  as  if  the  person  so  succeeding  to  the  Gardiner  estate  had  died 
without  issue.  The  testator  speaks  of  the  Gardiner  estate  devolving  on  any  of  his 
sons  or  daughters.     This  could  not  have  happened ;  for  those  estates  were  devised 
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only  to  sons  in  tail :  but  the  clause  may  be  read  as  if  sons  and  their  issue  had  alone 
been  mentioned. 

The  question  is,  wh.-it  issue  is  contemplated  by  the  testator  under  the  words  "  had 
died  without  issue."  I  think,  certainly,  that  issue  which  stood,  under  the  limitations 
of  the  will,  in  order  hefore  the  ne.\t  remainder-man,  and  so  would  but  for  the  shifting 
clause  have  prevented  him  from  succeeding.  There  is  no  [213]  intention,  expressed 
or  implied,  to  alter  the  limitations,  e.xcept  so  far  as  was  necessary  for  preventing  the 
two  estates  from  coalescing  under  the  limitations  of  the  two  wills.  And  when,  there- 
fore, the  respondent  became  entitled  to  an  estate-tail  under  the  limitations  of  the  will 
subsequent  to  t!;at  under  which  the  remainder-man  had  taken  bv  virtue  of  the  shifting- 
clause,  there  was  nothing  in  the  language  of  the  will  preventing  him  from  taking  the 
Clerk  Hill  estate  ;  for  he  was  not  in  possession  of  the  Gardiner  estate, — at  all  events, 
was  not  in  possession  of  it  under  the  will  of  Sir  William, — the  possession  of  which 
was  obviously  the  sole  motive  influencing  the  testator  to  direct  that  his  own  estates 
should  go  to  the  younger  branches  of  his  family. 

With  respect  to  the  question  of  the  legal  estate,  I  entertain  no  doubt  whatever. 
The  whole  of  the  will,  and  all  its  limitations,  are  set  out  in  extenso,  by  way  of  recital, 
in  the  conveyance  executed  under  the  authority  of  the  court  of  Chancery  :  and,  though 
no  other  uses  are  in  express  terms  declared  except  those  to  Robert,  the  son,  for  life, 
and  to  his  first  and  other  sons  in  tail  male,  this  was  probablv  done  merely  to  avoid 
unnecessary  prolixity,  the  other  uses  being  sufficiently  indicated  by  the  general 
expressions  referring  to  them  as  previously  set  out. 

I  therefore  concur  with  the  Lord  Chancellor  in  thinking  that  the  judgment  below 
ought  to  be  affirmed. 

Lord  Chelmsfokd  signified  his  concurrence. 

Judgment  affirmed,  with  costs. 


[214]    [In  the  House  of  Lords.] 

Blades  v.  Higgs  and  Another.    June  l:3th,  1S65. 

rS  C  11  H.  L.  C.  621  ;  11  E.  E.  1474:  34  L.  J.  C.  P.  286;  12  L.  T.  615;  11  Jur. 
\  S  701  ;  13  W.  R.  927.  .Adopted,  R.  v.  rownhtj,  1871,  L  R.  1  G.  C.  317. 
Referred  to,  Brew  v.  Ha,en,  1877,  L  R.  11  C  L.  202  ;  B.  v.  PdcJi,  1878,  38  L.  T. 
789;  Ehvesv.  Brigg  Gas  Company,  1886,  33  Ch.  D.  568;  Brmli/  v.  IFarren,  [1900] 
2  L  R.  643.] 

Xo  property  exists  in  wild  and  unreclaimed  animals  so  long  as  they  remain  in  a  state 
of  nature  :  but,  when  killed  or  reclaimed  by  the  owner  of  the  land  on  which  they 
are  found,  or  by  his  authority,  they  become  at  once  his  property  absolutely  when 
they  are  killed,'and  in  a  qualified  iiianner  when  they  are  reclaimed  —Game  found 
and  killed  by  a  trespasser  under  such  circumstances  as  that  it  would  be  the  property 
of  the  owner  of  the  soil,  or  of  the  owner  of  the  right  of  free-warren,  if  it  had  been 
found  and  killed  by  such  owner  instead  of  by  the  trespasser,  in  law  becomes  the 
absolute  property  o'f  the  owner  of  the  soil  or  privilege  immediately  on  its  beuig  so 
caught  and  killed  by  the  trespas.ser.— So  held  by  the  House  of  Lords,  m  affirmance 
of  the  proposition  laid  down  by  Lord  Holt  in  Sutton  v.  Moody,  1  Ld.  Raym.  2oO, 
that,  "  if  A.  starts  a  hare  in  the  ground  of  B.,  and  hunts  it  and  kills  it  there,  the 
property  continues  all  the  while  in  B." 

The  plaintifi;  William  Blades,  was  a  fish-monger  and  licensed  dealer  in  game,  at 
Stamford,  in  the  county  of  Lincoln.  The  defendant,  William  Higg.s,  was  the  steward, 
and  the  other  defendant,  Thomas  Percival,  was  a  servant  in  the  employ  of  the  Marquis 

Between  seven  and  eight  o'clock  in  the  morning  of  the  16th  of  October,  1860,  the 
plaintifi-  bought  of  a  man^named  Yates  two  bags,  containing  about  ninety  rabbits,  and 
ordered  them  to  be  consigned  to  him  at  the  Midland  station  at  Stamford.  The  plain- 
tiff' upon  the  purchase  paid  41.  15s.  for  the  rabbits.  A  few  minutes  before  nine  o  clock 
the  same  morning,  the  plaintiff  went  to  the  Midland  station  with  a  barrow  for  the 
purpose  of  bringing  the  rabbits  away  to  his  shop.     The  bags  arrived,  directed  to  the 
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plaintiff,  with  one  of  his  own  printed  labels ;  and  the  plaintiff  paid  4s.  for  the  carriage 
of  them  to  Stamford,  and  they  were  delivered  to  him. 

As  the  plaintiff  was  proceeding  to  put  the  two  bags  into  the  barrow,  and  before  he 
had  got  them  in,  the  defendant  Higgs  went  up  to  the  plaintiff  and  said  he  wanted  to 
see  what  was  in  the  bags,  to  which  the  plaintiff  said  he  should  not  allow  him,  and, 
with  the  assistance  of  a  porter,  the  plaintiff  lifted  the  bags  on  to  the  barrow.  The 
defendant  Higgs  remained  there  until  two  policemen  came  up,  and  he  then  directed 
them  to  see  what  the  bags  contained.  The  plaintiff  assenting,  one  of  the  policemen 
looked  into  the  bags,  and,  seeing  that  they  contained  dead  game,  he  allowed  [215] 
the  plaintiff  to  take  them,  and  assisted  him  in  putting  them  back  into  the  barrow. 
The  other  defendant,  Percival,  then  came  up  and  said, — "  I  shall  take  these  rabbits  : 
they  are  mine;"  and  the  defendant  Higgs  said  also:  "They  are  the  Marquis  of 
Exeter's." 

The  defendants  then  attempted  to  get  possession  of  the  bags,  and  the  plaintiff 
resisted  for  some  time,  until  at  length,  one  of  the  policemen  observing  to  him  that 
it  was  useless  for  him  to  struggle  any  longer,  he  discontinued  his  resistance,  and  the 
defendants  took  possession  of  the  bags  and  their  contents.  Another  game-dealer  in- 
the  town,  named  Pollard,  was  fetched  to  the  spot  to  buy  the  rabbits ;  and  they  were 
sold  to  him  by  the  defendants,  the  plaintiff  protesting  against  the  sale  of  his  property. 

The  two  bags  were  directed  to  the  plaintiff,  and  had  been  sent  from  the  Kelton 
station  on  the  Midland  r-ailway. 

The  counsel  for  the  defendants  proposed  to  prove  on  their  behalf  that  the  persons 
who  transmitted  the  rabbits  to  the  plaintiff  had  gone  upon  the  Marquis  of  E.xeter's 
land  and  taken  and  killed  the  rabbits,  and  put  them  into  the  bags  there,  and  then 
carried  them  to  the  railway  station  at  Kelton  :  and  they  contended  that  the  property 
in  the  rabbits  was  in  the  marquis  ;  and  that  the  defendants,  acting  undei-  his  authority, 
were  justified  in  the  course  they  adopted. 

The  learned  judge  who  presided  at  the  trial  (Willes,  J.),  instructed  the  jury  in 
substance  as  follows: — "A  man's  property  in  the  land  does  not  give  him  any  right 
of  property  in  animals  of  a  wild  nature  upon  the  land  after  they  have  become  old 
enough  to  escape  from  it.  According  to  Lord  Cuke's  Institutes,  a  man  has  no  property 
in  a  wild  animal  when  it  is  no  longer  in  his  power  to  restrain  it.  There  are  many  very 
curious  decisions  on  that  branch  of  the  law, — as,  for  instance,  [216]  that  the  owner  of  a 
hawk  retains  his  property  in  it  only  so  long  as  he  can  lure  it  back.  As  to  young  animals, 
a  greater  property  may  be  acquired  in  them  ;  for  they  may  be  taken  out  of  the  nests : 
but,  so  soon  as  they  are  able  to  escape  on  to  another  man's  land,  the  property  in  them 
is  gone.  A  man  can  have  no  more  right  to  a  rabbit  than  he  has  to  a  sparrow  on  the 
land  of  another.  It  is,  I  own,  very  difficult  to  make  any  sensible  distinction  ;  and, 
for  myself,  I  never  could  see  the  distinction  between  a  pheasant  and  a  fowl  which 
I  choose  to  rear  and  encourage  on  my  land.  I  never  could  see  the  distinction  between 
the  pheasant  preserved  and  fed  on  my  land  and  the  barn-door  family  :  but  there  is  that 
distinction  in  the  law  ;  and  I  am  bound  to  administer  the  law  as  I  find  it.  The  whole 
theory  of  the  game-laws  is  founded  on  the  assumption  of  there  being  no  permanency  in 
property  of  this  description.  One  who  enters  on  the  land  of  another  without  licence 
is  a  trespasser  The  proofs  may  be  as  large  as  the  defendants  wish  ;  but,  if  a  person 
goes  on  to  the  land  of  the  Marquis  of  Exeter  and  kills  a  rabbit  or  any  number  of 
rabbits,  and  carries  them  away  and  sells  them  to  a  game-dealer,  the  Marquis  of 
Exeter's  servants  have  no  right  to  go  to  the  game-dealer's  and  take  them  from  him. 
The  property  in  the  rabbits  would  be  in  the  game-dealer,  though  the  taking  them  was 
an  act  of  tresi'ass.  He  might  be  subject  to  be  dealt  with  under  the  game-laws.  It  is 
not  like  felling  a  tree,  and  then  carrying  it  oft  the  land.  If  these  rabbits  were  the 
property  of  Lord  Exeter  at  the  time  they  were  seized,  the  defendants  would  be  justified 
in  seizing  them.  But,  were  they  Lord  Exeter's?  The  learned  counsel  for  the  defen- 
dants proposed  to  shew  that  certain  poachers  were  in  Lord  Exeter's  grounds,  and  took 
the  rabbits  in  question,  and  sent  them  from  Kelton  station  to  Stamford,  [217]  and 
therefore  they  were  the  property  of  that  nobleman,  and  he  had  a  right  l)y  the  hands 
of  his  servants  to  take  them  back.  I  think  not.  The  learned  counsel  has  read  a 
pa.ssage  from  a  book  of  repute,  which  he  thinks  supports  his  view  of  the  law.  But 
the  bent  of  my  opinion  is  far  too  strong,  and  has  existed  too  long  a  time  to  induce  me 
to  entertain  a  doubt  about  it.  My  notion  is,  that  a  person  who  kills  wild  animals,  such 
as  rabbits,  on  the  land  of  another,  is  liable  as  for  a  trespass  at  the  instance  of  the  owner 
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of  the  land,  under  the  game-laws,  or  to  an  action.  I  repeat,  I  never  could  understand 
why  such  a  law  should  exist :  because,  if  a  man  has  land,  and  chooses  to  rear  pheasants 
and  what  not  upon  it,  and  incurs  the  labour  and  expense  of  feeding  and  preserving 
them  (at  much  more  cost  than  ordinary  barn-door  fowls),  I  could  never  understand 
■why  the  law  as  to  larceny  should  not  apply  to  them.  According  to  all  principle  and 
reason,  they  should  belong  to  the  man  who  created  the  property,  just  as  much  as 
domestic  poultry.  The  result  is  that  I  rule  that,  in  point  of  law,  the  plaintiff  was 
entitled  to  the  rabbits  in  question,  and  that  the  defendants  were  not  justified  in  taking 
them  from  him. 

Under  this  direction,  the  jury  returned  a  verdict  for  the  plaintiff,  with  61.  10s. 
damages. 

In  Trinity  Term,  1862,  the  court  of  Common  Pleas  made  absolute  a  rule  for  a 
new  trial  on  the  ground  of  misdirection  :  see  12  C.  B.  (N.  S.)  501. 

Upon  an  appeal  to  the  Exchequer  Chamber,  that  court, — Pollock,  C.  B.,  Martin,  B., 
"Wilde,  B.,  Blackburn,  J.,  and  Mellor,  J.,  being  present,— affirmed  the  judgment  of 
the  Common  Pleas :  see  13  C.  B.  (N.  S.)  824. 

The  plaiutitf  thereupon  appealed  to  the  House  of  Lords  ;  and  the  case  was  argued 
there  bv  Hayes,  Serjt.,  and  Beasley,  for  the  appellant,  and  by  Macaulay,  Q.  C,  [218] 
and  Field,  Q.  C,  for  the  respondents.  The  arguments  urged  were^  in  substance  the 
same  as  those  urged  on  the  two  former  occasions;  the  appellants'  counsel  relying 
mainly  upon  Just.lnst.  lib.  ii.,  tit.  I.,  §  12,  and  2  East's  Pleas  of  the  Crown,  607, 
and  2  Russell  on  Crimes,  84,  to  shew  that  there  could  be  no  property  in  animals  ferte 
natura?,  notwithstanding  the  dictum  of  Lord  Holt  in  Sutton  v.  Mood//,  1  Ld.  Raym. 
250,  2  Salk.  556,  5  Mod.  375,  Comb.  458,  Comyns,  34,  12  Mod.  144,  Holt,  608, 
3  Salk.  290,  assented  to  apparently  in  some  subsequent  cases ;  and  the  respondents' 
counsel  affirming  the  propositions  laid  down  in  Sutton  v.  Moody  to  be  sound  law,  and 
reiving  upon  the  following  authorities  as  fully  sustaining  them,— Year  Books,  22  H.  6, 
fo."54,  and  M.  12  H.  S,  fo.  9,  the  statute  11  H.  7,  c.  17,  Man  wood's  Forest  Laws, 
edit.  1741,  p.  198,  the  case  of  Swans,  7  Co.  Rep.  15  b.,  17  b.,  ease  of  The  Coneijs, 
Godb.  122,  Hadesden  v.  Gryssel,  Cro.  Jac.  195,  Keble  v.  Hickeringill,  11  Mod.  74, 
Churclmardv.  Studdy,  14  East,  249,  GralMm  v.  Ewart,  11  Exch.  326(a),  The  Earl  oj 
Lonsdale  v.  Ricjg,  11  Exch.  654,  and  Eigg  v.  Tlie  Earl  of  Lonsdale,  1  Hurlst,  &  N.  923. 

Cur.  adv.  vult. 

Lord  Westbury,  C.  My  Lords,— When  it  is  said  by  writers  on  the  Common 
Law  of  England  that  there  is  a  qualified  or  special  right  of  property  in  game,— that 
is,  in  animals  ferte  nature,  which  are  fit  for  the  food  of  man,- while  they  continue  in 
their  wild  state,  I  apprehend  that  the  word  "property"  can  mean  no  more  than  the 
exclusive  right  to  catch,  kill,  and  appropriate  such  animals,  which  is  sometimes  called 
bv  the  law  a  reduction  of  them  into  possession.  This  right  is  said  in  law  to  exist 
ratione  soli,  or  ratione  privilegii ;  for  I  omit  the  two  other  heads  of  property  m  game 
[219]  which  are  stated  by  Lord  Coke,  viz.  propter  industriam,  and  ratione  impotentue, 
—for  these  tjrouuds  apply  to  animals  which  are  not  in  the  proper  sense  ferte  natune. 
Property  ratione  soli  is  the  common-law  right  which  every  owner  of  land  has  to  kill 
and  take  all  such  animals  ferte  nature  as  may  from  time  to  time  be  found  on  Ins 
land  •  and,  as  soon  as  this  right  is  exercised,  the  animal  so  killed  or  caught  becomes 
the  absolute  property  of  the  owner  of  the  soil.  Property  ratione  pnyilegn  is  the 
rif'ht  which,  by  a  peculiar  franchise  antiently  granted  by  the  Crown  by  virtue  of 
its  prerogative,  one  man  may  have  of  killing  and  taking  animals  fer:B  natura;  in  the 
land  of  another :  and,  in  like  manner,  the  game  when  killed  or  taken  by  virtue  of  tliis 
privilege  becomes  the  absolute  property  of  the  owner  of  the  franchise,  just  as  in  the 
other  case  it  becomes  the  absolute  property  of  the  owner  of  the  soil. 

The  question  in  the  present  case  is,  whether  game  found  killed  and  taken  upon 
mv  land  by  a  trespasser  becomes  my  property  as  much  as  if  it  had  been  killed  and 
taken  by  myself,  or  by  my  servant  by  my  authority.  Upon  principle  there  canno  . 
I  conceive,  be  much  difficulty.  If  property  in  game  be  made  absolute  by  leduct  on 
into  possession,  such  reduction  must  not  be  a  wrongful  act;  for  it  would  be  in- 
reasonable  to  hold  that  the  act  of  the  trespasser,-that  is,  of  a  ^^r°ngdoen-should 
,livest  the  owner  of  the  soil  of  his  qualified  property  in  the  game  and  give  the  wrong- 
doer an  absolute  right  of  property,  to  the  ^xclusionjc^^ 

(a)  And  see  1  Hurist.  &  N.  550,  7  House  of  Lords  Cases,  331. 
C.  P.  XXII.— 35 
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game  when  killed  and  taken,  there  is  absolute  property  in  some  one ;  and  therefore 
the  property  in  game  found  and  taken  by  a  trespasser  on  the  land  of  A.  must  xest 
either  in  A.  or  the  trespasser :  and,  if  it  be  unreasonable  to  hold  that  the  [220] 
property  vests  in  the  wrong-doer,  it  must  of  necessity  be  vested  in  A.,  the  owner  of 
the  soil. 

This  view  of  the  case  is  supported  by  a  series  of  decisions.  In  the  case  of  Sutton 
V.  iMciotly,  1  Ld.  Eaym.  -250  (2  Salk.  556,  5  Mod.  375,  Comb.  458,  Comyns,  3-i, 
12  Mod.  144,  Holt,  698,  3  Salk.  290),  Lord  Holt  deduced  several  conclusions  from  the 
Year  Books,  on  the  subject  of  the  property  in  game.  Among  them  are  the  following 
propositions  : — "■  If  A.  starts  a  hare  in  the  ground  of  B.,  and  hunts  and  kills  it  there,  the 
property  conthmes  ull  the  while  in  B."  In  the  case  thus  put,  it  must  of  course  be  taken 
that  A.  has  hunted  and  killed  the  hare  without  the  leave  or  licence  of  B.,  and  there- 
fore that  it  is  a  wrongful  act  by  A.,  which  enures  foi'  the  benefit  of  the  true  owner, 
viz.  the  owner  of  the  soil.  Another  proposition  is  that,  "If  A.  starts  a  hare,  dx.,  in 
a  fwest  or  umren  of  B.,  and  hunts  it  into  the  grounds  of  C,  and  kills  it  there,  the  jnvperty 
remains  all  the  while  in  B.,  the  proprietor  of  the  warren,  because  the  ^niriler/e  continues;" 
and,  consequently,  B.  is  entitled  to  the  absolute  property  in  the  dead  game  so  chased 
and  killed,  by  A.,  who,  from  the  statement  of  the  case,  must  be  taken  to  have  acted 
without  the  licence  of  B.,  and  therefore  to  have  been  a  trespasser.  A  third  proposi- 
tion is  that,  "  If  A.  starts  a  hare  in  the  ground  of  £'.,"  who  is  entitled  ratione  soli  only 
(for  that  is  plainly  implied),  "and  hunts  it  into  the  ground  of  C,  and  kills  it  there,  the 
property  is  in  A.,  the  hunter ; "  for  it  cannot  be  in  B.,  who  is  entitled  ratione  soli  only, 
and  not  ratione  privilegii,  for  the  hare  is  not  killed  upon  his  land  ;  and  it  cannot  be 
in  C,  for  the  game  was  not  originally  found  in  his  possession,  but  was  driven  upon 
his  land  by  the  chase  and  pursuit  of  the  hunter. 

These  propositions  aj^pear  to  me  to  prove  clearly  that  [221]  game  found  and 
killed  by  a  trespasser  under  such  circumstances  as  that  it  would  be  the  absolute  pro- 
perty of  the  owner  of  the  soil,  or  of  the  owner  of  the  right  of  free  warren,  if  it  had 
been  found  and  killed  bj'  such  owner  instead  of  by  the  trespasser,  does  in  law  become 
the  absolute  property  of  the  owner  of  the  soil  or  privilege  immediately  on  its  being 
so  caught  and  killed  by  the  trespasser. 

The  law  so  laid  down  in  Sutton  v.  Mocdy  is  consistent  with  several  cases  decided 
subsequently  to  the  Year  Books,  of  which  I  will  mention  one,  the  case  of  The  Coneys, 
Godb.  122  :  and  it  has  been  recognized  and  acted  upon  in  several  subsequent  decisions. 
Of  these  I  may  mention  Churchward  v.  Studdy,  14  East,  249,  Graham  v.  Ewarf,  11  Exch. 
346(a),  The  Earl  of  Lonsdale  v.  Bigg,  11  Exch.  654,  and  Bigg  v.  The  Earl  of  Lonsdale, 
1  Hurlst.  &  N.  923,  on  which  so  much  reliance  was  placed  by  the  courts  of  Common 
Pleas  and  Exchequer  Chamber,  in  their  decision  of  the  present  case. 

With  respect  of  the  case  of  liigg  v.  The  Earl  of  Lonsdale,  I  entirely  concur  in  the 
observations  of  Blackburn,  J.,  and  consider  the  case  as  a  conclusive  authority  upon 
the  point  before  us,  which  it  is  not  desirable  to  question  or  disturb.  The  case,  when 
condensed,  amounts  to  this,  that  grouse  were  shot  and  taken  away  by  a  trespasser 
upon  and  from  the  land  of  the  plaintiff,  who  brought  trover  for  the  dead  grouse  ;  and 
it  was  clearly  held  by  the  judges  of  the  court  of  Exchequer,  and  afterwards  by  all 
the  judges  in  the  court  of  error,  that  the  grouse,  as  soon  as  they  were  killed  and  fell 
upon  the  land  of  the  plaintiff,  became  and  were  his  absolute  property,  in  respect  of  his 
owner-[222]-ship  of  the  soil.  This  conclusion  would  not  be  affected,  even  though  it 
be  true  that  an  indictment  at  common  law  will  not  lie  against  the  trespasser  for  killing 
and  carrying  awaj'  of  game,  if  it  be  one  continuous  act,  inasmuch  as  the  ownership 
of  game  is  considered  as  incident  to  the  property  in  the  land  :  but  this  consequence 
is  the  result  of  a  peculiarity  in  the  law  of  larceny,  which  holds  that  the  act  of  severing 
and  taking  away  things  attached  to  the  freehold  is  not  a  felonious  taking, — a  result 
which  does  not  affect  the  existence  of  the  right  of  property. 

I  am,  therefore,  of  opinion  that  the  learned  counsel  for  the  defendants  on  the 
trial  at  nisi  prius  were  right  in  requiring  the  evidence  to  be  admitted  which  they 
proposed  to  give  in  order  to  prove  that  the  property  in  the  rabbits  was  in  Lord 
Exeter,  and  that  the  learned  judge  was  wrong  in  his  direction  to  the  jury  that  such 
evidence  was  immaterial  and  ought  not  therefore  to  be  admitted.     I  am  therefore  of 


(a)  In  the  Exchequer  Chamber,  1  H.  &  N.  550.     In  the  House  of  Lords,  7  House 
of  Lords  Cases,  331. 
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opinion  that  the  order  for  making  the  rule  nisi  for  a  new  trial  absohite  was  right,  and 
that  the  present  appeal  ought  to  be  dismissed,  with  costs. 

Lord  Cra.nwokth.  My  Lords,— I  think  it  is  safe  and  just  to  adhere  to  the  law 
as  laid  down  by  Lord  Holt  in  Suiton  v.  Moody.  His  Lordship  had  evidently  considered 
the  subject  carefully ;  and,  according  to  his  view  of  the  law,  the  rabbits  killed  by  a 
trespasser  on  the  land  of  Lord  Exeter  certainly  belonged  to  him.  Lord  Holts  opinion 
was  followed  in  C'hurchv:ard  v.  Stiiddy,  14  East,  249.  Thei-e,  the  hunter  (who  was  a 
poacher)  was  eventually  held  to  be  entitled  to  the  hare ;  but  that  was  because  he 
started  it  on  the  land  of  a  third  person,  and  followed  it  on  to  the  ground  of  the 
defendant,  and  there  caught  and  killed  it.  It  was  in  strict  conformity  with  Lord 
Holt's  view  of  the  law  [223]  to  hold  that,  in  these  circumstances,  the  hare  belonged 
to  the  poacher.  The  rule  nisi  was  granted  by  the  court  of  King's  Bench  on  the 
supposition  that  the  hare  had  been  caught  on  the  land  of  the  defendant,  by  his  servant 
acting  as  his  agent  ;  in  which  case  the  court  clearly  thought  it  would  have  been  the 
property  of  the  defendant ;  whereas,  in  fact,  the  defendant's  servant  was  assisting 
the  hunter  and  his  dogs.  This  case  was  followed  by  that  of  The  Earl  of  Lonsdale  \. 
Ui'j'j,  1 1  Exch.  654, — afterwards  affirmed  in  the  Exchequer  Chamber,  Eigg  v.  The  Earl 
of  Lonsdale,  1  Hurlst.  &  X.  923,  where  the  subject  was  fully  and  carefully  considered. 
It  was  there  decided  that  giouse  killed  by  a  poacher  belong  to  the  owner  of  the  soil 
on  which  they  are  killed, — strictly  followed  Lord  Holt's  doctrine.  There  was  not  a 
formal  plea  in  that  case  traversing  the  property  in  the  birds  :  but  it  was  agreed  to 
waive  that  objection  in  point  of  form,  and  to  dispose  of  the  case  as  if  such  an  issue 
had  been  expressly  raised. 

It  was  argued  before  this  house  that,  if  game  killed  by  a  poacher  is  the  property 
of  the  owner  of  the  soil,  then  every  poacher  is  guilty  of  larceny.  But  this  is  a 
fallacy.  Wild  animals,  whilst  they  are  living,  are  not  the  personal  chattels  of  the 
owner  of  the  land  upon  which  they  are  found,  so  as  to  be  the  subject  of  larceny. 
They  partake,  while  living,  of  the  quality  of  the  soil,  and  are,  like  growing  fruit,  con- 
sidered as  part  of  the  realty.  If  a  man  enters  my  orchard,  and  fills  a  wheelbarrow 
with  apples  which  he  gathers  from  my  trees,  he  is  not  guilty  of  larceny,  though  he 
has  certainly  possessed  himself  of  my  property  :  and  the  same  principle  is  applicable 
to  wild  animals. 

It  was  further  said  that  the  late  Poaching  Prevention  Act  (25  &  26  Vict.  e.  114, 
s.  1),  which  authorized  the  stopping  of  a  poacher  having  game  in  his  possession,  and 
the  selling  of  the  game  for  the  benefit  of  the  poor  [224]  of  the  parish,  shews  that 
the  legislature  could  not  have  understood  the  game  to  be  the  property  of  the  person 
on  whose  land  it  was  killed  ;  for,  in  that  case,  it  was  said,  it  would  have  been  an 
unjust  appropriation  of  the  property  of  another.  But  this  arrangement  was  probably 
made,  because  it  might  often  be  impossible  to  know  on  whose  land  every  particular 
head  of  game  had  been  killed,  and  was  considered  to  be  upon  the  whole  an  arrange- 
ment beneficial  to  the  land-owner. 

1  see  no  reason  for  disturbing  the  decision  of  the  court  below,  and  think  there 
ought  to  be  a  new  trial. 

Lord  Chel^isford.  My  Lords, — The  question  to  be  determined  on  this  appeal 
is,  whether  animals  ferffi  naturte  killing  or  reduced  into  possession  by  a  trespasser  on 
the  land  of  another  become  the  property  of  the  owner  of  the  land. 

The  case  was  very  learnedly  argued  on  both  sides ;  and  all  the  authorities  with 
respect  to  property  in  wild  animals,  either  in  a  state  of  nature  or  reclaimed,  were 
fully  examined,  and  both  the  civil  and  the  common  law  were  referred  to  for  doctrine 
on  the  subject. 

Bv  the  civil  law,  the  person  who  took  or  reduced  mto  possession  any  animal  ferse 
naturie,  although  he  might  be  a  trespasser  in  so  doing,  acquired  the  property  in  it. 
This  appears  from  the  following  passage  in  the  Institutes,  cited  in  the  argument  :— 
"  Ferie  igitur  bestiie  et  volucres  et  pisces,  id  est,  omnia  animalia  qu»  rnari,  ccelo,  et 
terra  nascuntur,  simul  atque  ab  aliquo  capta  fuerint,  jui-e  gentium  statini  lUius  esse 
incipiunt :  quod  enim  ante  nullius  est,  id  naturali  ratione  occupanti  conceditur.  Xec 
interest,  feras  bestias  et  volucres  utrum  in  suo  fundo  quisque  capiat,  an  in  aheno. 
Plane  qui  in  alienum  fundum  ingreditur  venaudi  aut  aucupandi  gratia,  potest  a  domino, 
si  is  pro\-iderit,  prohiberi  ne  ingredlatur.  Quidquid  autem  eorum  ceperis  eous-[225]-que 
tuum  esse  intelligitur,  donee  tua  custodia  coercetur ;  cum  vero  evaserit  custodiam 
tuam,  et  in  naturalem  Hbertatem  se  receperit,  tuum  esse  desinit,  et  rui-sus  occupantis 
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fit.  Naturalem  autem  libertatem  recipere  iiitelligitur,  cum  vel  oeculos  tiios  eftugerit, 
vol  ita  sit  in  conspectu  tuo,  ut  ditRcilis  sit  ejus  persecutio."  If  the  same  rule  pi'evails 
iti  our  law,  then  the  rabbits  in  question  were  not  the  property  of  Lord  Exeter,  but  of 
the  poachers  who  took  and  killed  them  upon  his  land.  This  doctrine,  however,  as  to 
the  right  of  property  in  vi-ild  animals  captured  seems  never  to  have  prevailed  in  our 
law  to  its  full  extent.  With  respect  to  animals  in  a  wild  and  unreclaimed  state,  there 
seems  to  be  no  difference  between  the  Koman  and  the  common  law. 

A  distinction  was  suggested  in  argument  between  wild  animals  which  are  unprofit- 
able and  regarded  as  vermin,  and  those  which  are  fit  for  food  and  therefore  profitable  : 
and  it  was  said  of  the  latter  that,  by  the  law  of  England,  there  is  always  a  property 
in  game,  whether  alive  or  dead,  in  somebody.  But  this  is  not  reconcileable  with  the 
authorities.  In  the  case  of  Swans,  7  Co.  Rep.  17  b..  Lord  Coke  says:  "There  are 
three  manner  of  rights  of  property,  scil.  pi'operty  absolute,  property  qualified,  and 
propertj'  possessory.  A  man  hath  not  absolute  property  in  anything  which  is  feraj 
naturaj,  but  in  those  which  are  domitai  natura.  Property  qualified  and  possessory  a 
man  may  have  in  those  which  are  ferse  naturaj ;  and  to  such  property  a  man  may 
attain  in  two  ways,  by  industry,  or  ratione  impotentiie  et  loci ;  by  industry,  as,  by 
taking  them  or  by  making  them  mansueta,  i.e.  manui  assueta,  or  domesticje,  i.e.  domui 
assueta :  but,  in  those  which  are  ferie  naturte,  and  by  industry  are  made  tame,  a  man 
hath  but  a  qualified  property  in  them,  scil.  so  long  as  they  remain  tame,  for,  if  they 
do  attain  to  their  natural  liberty,  and  have  not  animum  revertendi,  the  [226]  property 
is  lost,  ratione  impotentiw  et  loci ;  as,  if  a  man  has  young  shovelers  or  goshawks,  or 
the  like,  which  are  feraj  natune,  and  they  build  in  my  land,  I  have  possessory  property 
in  them,  for,  if  one  takes  them  when  they  cannot  fly,  the  owner  of  the  soil  shall  have 
an  action  of  trespass  quare  boscum  suum  fregit,  et  tres  pullos  espervor'  suor'  or  ardeai' 
suar',  pretii  tantum,  nuper  in  eod'  bosco  nidificant',  cepit  et  asportavit :  and  therewith 
agreeth  the  Register  and  F.  N.  B.  86  L.,  and  89  K.,  10  E.  4,  fo.  14,  18  E.  4,  fo.  8, 
14  H.  8,  fo.  1  b.,  Stamf.  25  b.  Tide  12  H.  8,  fo.  4,  and  18  H.  8,  fo.  12.  But,  when 
a  man  hath  savage  beasts  ratione  privilegii,  as,  by  reason  of  a  park,  warren,  &c.,  he 
hath  not  any  property  in  the  deer,  or  coneys,  or  pheasants,  or  partridges  ;  and  there- 
fore, in  an  action  quare  parcum,  warrennum,  &c.,  fregit  et  intravit,  and  tres  damas, 
lejDores,  cuniculos,  phasianos,  perdices,  cepit  et  asportavit,  he  shall  not  say  '  suos,'  for, 
he  hath  no  property  in  them,  but  they  do  belong  to  him  ratione  privilegii  for  his 
game  and  pleasure,  so  long  as  they  remain  in  the  privileged  place ;  for,  if  the  owner 
of  the  park  dies,  his  heir  shall  have  them,  and  not  his  executors  or  administrators, 
because  without  them  the  park,  which  is  an  inheritance,  is  not  complete  (a) ;  nor  can 
felony  be  committed  of  them  ;  but,  of  those  which  are  made  tame,  in  which  a  man 
hy  his  industry  hath  any  property,  felony  may  be  committed." 

A  fortiori,  therefore,  where  a  person  is  merely  the  owner  of  land,  without  any 
other  privilege  attached  to  it  than  that  which  the  ownership  confers,  he  can  have  no 
property  in  the  wild  animals  upon  the  land  so  long  as  they  are  in  a  state  of  nature 
and  unreclaimed.  Indeed,  this  notion  of  the  existence  of  property  in  wild  animals  is 
inconsistent  with  the  whole  current  of  [227]  the  authorities  from  the  Year  Books 
downwards,  which  almost  invariably  shew  that  no  action  lies  merely  for  taking  away 
hares,  coneys,  pheasants,  and  partridges,  and  that,  where  the  taking  animals  of  this 
description  is  stated  in  the  writ  in  addition  to  the  trespass  upon  the  land,  the  plaintiff 
shall  not  say  "  lepores,  &c.,  suos."  With  respect  to  wild  and  unreclaimed  animals, 
therefore,  there  can  be  no  doubt  no  property  exists  in  them  so  long  as  they  remain  in 
a  state  of  nature.  It  is  also  equally  certain  that,  when  killed  or  reclaimed  by  the 
owner  of  the  land  on  which  they  are  found,  or  by  his  authority,  they  become  at  once 
his  property  absolutely  when  they  are  killed,  and  in  a  qualified  manner  when  they 
are  reclaimed. 

So  far,  everything  is  clear ;  and  the  only  difficulty  which  arises  upon  the  subject 
of  property  in  wild  animals,  is  that  which  the  present  case  presents.  As  animals 
feraj  naturte,  when  killed  or  reduced  into  possession  by  the  owner  of  the  land  where 
they  are  found,  or  by  his  authority,  become  instantly  his  property,  does  the  unautho- 
rized act  of  a  trespasser,  by  the  very  act  of  killing  them,  convert  them  at  once  to  the 
use  of  the  owner  of  the  land  ?  To  this  question,  Lord  Holt,  according  to  the  case 
which  he  puts  in  Sutton  v.  Moody,  would  have  given  a  distinct  answer  that,  provided 

(a)  See  Morgan  v.  The  Earl  of  Abergavenny,  8  C.  B.  768. 
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the  game  was  both  started  and  killed  on  the  ground  of  the  same  owner,  the  property 
would  be  in  him.  I  think  Lord  Holt  must  have  been  of  opinion  that,  as  long  as  the 
game  continued  upon  the  land,  there  was  a  species  of  property,  or  rather,  perhaps,  a 
right  to  take  it,  existing  in  the  owner  of  the  land,  which  was  sufficient  to  make  it  his 
the  instant  when  by  being  killed  or  taken  it  became  the  subject  of  property.  But  I 
cannot  so  easily  discover  the  principle  upon  which  he  proceeded  when  he  said  that, 
"  if  A.  [228]  starts  a  hare  in  the  ground  of  B.,  and  hunts  it  into  the  ground  of  C, 
and  kills  it  there,  the  property  is  in  A.,  the  hunter,  but  A.  is  liable  to  an  action  of 
trespass  for  hunting  in  the  grounds  as  well  of  B.  as  of  C."  I  have  some  difficulty  in 
understanding  why  the  wrongdoer  is  to  acquire  a  property  in  the  game  under  the 
circumstances  here  supposed.  If  the  animal  had  left  the  land  of  B.,  and  passed  into 
the  land  of  C.  of  its  own  will,  and  had  been  immediately  it  crossed  the  boundary 
killed  by  C,  it  would  unquestionably  hare  been  C.'s  property.  ^^Tiy,  then,  should 
not  the  act  of  a  trespasser,  to  which  C.  was  no  party,  have  the  same  effect  as  to  his 
right  to  the  animal  as  if  it  had  voluntarily  quitted  the  neighbouring  land  :  And  why, 
not  only  should  B.  lose  his  right  to  the  game,  and  C.  acquire  none,  but  the  property, 
by  this  accident  of  the  place  where  it  happened  to  be  killed,  be  transferred  to  the 
trespasser"?  It  would  appear  to  me  to  be  more  in  accordance  with  principle  to  hold 
that  the  trespasser,  having  deprived  the  owner  of  the  land  where  the  game  was 
started  of  his  right  to  claim  the  property,  by  unlawfully  killing  it  on  the  land  of 
another,  to  which  he  had  driven  it,  converted  it  into  a  subject  of  property  for  that 
owner,  and  not  for  himself.  But  the  first  proposition  stated  by  Lord  Holt,  with 
respect  to  game  started  and  killed  on  the  land  of  the  same  owner,  is  free  from  all 
difficulty,  and  is  sufficient  to  dispose  of  the  present  question. 

The  case  of  Sutton  v.  MiMilij  has  always  been  regarded  as  an  authority  upon  this 
point,  and,  as  far  as  I  can  ascertain,  has  never  been  questioned.  It  was  recognized 
in  Churchward  v.  Studdy,  14  East,  249,  in  Graham  v.  Eimrt,  1 1  Exch.  326,  by  Martin,  B.. 
in  The  Earl  of  hmsdale  v.  Eigg,  11  Exch.  654,  671  :  and  in  this  Uist  ease,  when  before 
the  court  of  error  {Rigg  v.  [229]  The  Earl  of  Lonsdale,  1  Hurlst.  &  N.  92.3,  937), 
Coleridge,  J.,  said  :  "The  grouse  shot  on  the  land  of  the  plaintiff"  (i.e.  shot  by  the 
defendant,  a  wrongdoer,)  "  belonged  to  him,  according  to  all  the  authorities." 

It  certainly  would  not  be  right  to  disturb  a  principle  of  law  so  long  established, 
unless  it  could  be  clearly  shewn'to  be  erroneous.  And  it  appears  to  me  not  only  to 
be  well  founded,  but  that  very  strange  consequences  would  follow  from  adopting  the 
view  contended  for  by  the  appellant.  If  he  is  right  in  saying  that  the  owner  of  the 
land  has  no  property  in  game  unless  it  is  killed  by  him  or  by  his  authority,  it  will 
necessarily  follow  that  a  poacher  reducing  the  game  into  possession,  and  thereby,  as 
possessor,  though  a  wrongdoer,  having  a  right  to  it  against  all  the  worid  but  the  true 
owner,  there  being  no  owner  to  challenge  his  possession,  might  maintam  an  action 
at'ainst  the  owner  of  the  land  for  taking  the  game  from  him,  even  upon  the  land  itself 
Aere  it  was  killed.  It  is  much  more  reasonable  to  hold  that,  the  trespasser  Ijavin^ 
no  right  at  all  to  kill  the  game,  he  can  give  himself  no  property  in  it  by  his  wrongful 
act  •  and  that,  as  game  killed  or  reduced  into  possession  is  the  subject  of  property, 
and' must  belong  to  somebody,  there  can  be  no  other  owner  of  it,  under  these  circum- 
stances, but  the  person  on  whose  ground  it  is  taken  or  killed. 

This  view  of  the  case  will  render  the  distinction  suggested  in  the  course  of  the 
argument,  between  killing  and  carrving  away  the  rabbits  as  parts  of  one  and  the  same 
continuous  act,  and  killing  them  and  leadng  them  upon  the  land,  and  coming  back 
for  them,  wholly  immaterial;  for,  the  act  of  killing  being  at  once  that  which  made 
the  rabbits  the  subject  of  property,  and  reduced  them  into  possession  whether  they 
were  for  an  instant  or  for  hours  upon  the  land,  they  equally  belonged  to  the  owner 

Am  For  these  reasons,  I  think  that  the  judgment  of  the  court  of  Exchequer 
Chamber,  affirming  the  judgment  of  the  court  of  Common  Pleas,  was  right,  and  ought 
to  be  affirmed. 

Judgment  affirmed,  with  costs. 
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